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May it please the Court: 

1 PREFACE 

 

He aha te hau e wawa rā, e wawa rā? 

He tiu, he raki, he tiu, he raki 

Nana i a mai te pūpūtarakihi ki uta 

E tikina atu e au te kotiu 

Koia te pou, te pou whakairo ka tū ki Waitematā 

Ka tū ki Waitematā i ōku wairangitanga 

E tū nei, e tū nei!1 

 

 

 

We shall see, in the course of this report, that adherence to the due 

process of law has been Ngāti Whātua policy for 147 years. The 

policy has been maintained despite every influence to suggest that 

the people’s faith in lawful process was misguided.2 

  

                                            
1  Ngāti Whātua Ōrākei Deed of Settlement dated 5 November 2011 (the Ngāti 

Whātua Ōrākei Settlement Deed) at [2.8(iii)] [323.15041] at [323.15053]. 
2  Waitangi Tribunal Report of the Waitangi Tribunal on the Ōrākei Claim (Wai 9, 

1987) (the Ōrākei Report) at [2.2] [311.07123] at [311.07139]. 
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2 OVERVIEW 

2.1 In this case, in briefest summary, Ngāti Whātua Ōrākei say: 

(a) first, the Crown must respect tikanga in relation to customary 

land interests – in particular, ahi kā and mana whenua.  Such 

respect is fundamental for a post-settlement relationship to 

be credibly based on mutual trust, cooperation and the Treaty 

of Waitangi and its principles, as the Crown has solemnly 

accepted it should be;   

(b) second, it is Ngāti Whātua Ōrākei which has maintained 

ahi kā and related mana whenua in relation to the isthmus 

lands defined as the “2006 RFR Land” since the mid-18th 

century.  Others have lesser customary interests in some 

sites, but none has a credible claim to mana whenua in that 

area; and 

(c) third, the Crown has disregarded Ngāti Whātua Ōrākei’s 

ahi kā and mana whenua, and tikanga and the intended post-

settlement relationship.  This is a manifestation of an 

adherence to a general policy on “overlapping claims” 

whereby the Crown sidesteps fundamental tikanga 

considerations.   

A longer summary 

2.2 The plaintiff is the body authorised to represent the Ngāti Whātua 

Ōrākei hapū, a central Auckland hapū whose marae is located at 

Takaparawhā (Bastion Point), overlooking the Waitematā. 

2.3 This claim for the declarations sought is a response to the 

assumptions (and arises through actions) of the Crown in offering 

Treaty settlement redress to other iwi involving parcels of land in 

the heartland of Ngāti Whātua Ōrākei. 

2.4 The plaintiff seeks to alter the Crown’s approach for the future on 

the basis that it is wrong in law, and fails to take into account 

relevant factors. 
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2.5 One of the key relevant factors that the Crown has failed to take 

into account is its own settlement with Ngāti Whātua Ōrākei.  In 

that settlement, the Crown promised to atone for its actions which 

had left Ngāti Whātua Ōrākei virtually landless and to repair its 

relationship with Ngāti Whātua Ōrākei based on mutual trust, 

cooperation and respect for the Treaty of Waitangi and its principles. 

2.6 In legal terms, the Crown’s actions do not take account of tikanga, 

which has a place in informing the values of our common law.  In 

particular, the Crown’s actions do not take account of, accommodate 

or respect mana whenua and ahi kā, and prioritise an expedient and 

clumsy equivalence of all historical interests. 

2.7 The claim is a direct challenge to the legality of the Crown’s 

“Overlapping Claims Policy” and its application (at least in central 

Auckland), being the policy the Crown applies when it seeks to 

negotiate a Treaty settlement involving land to which there are 

competing claims. 

2.8 From the plaintiff’s perspective, if tikanga is observed and applied 

appropriately, there can be no competing claims to land in its 

heartland, and the Crown, as beneficiary of substantial gifts of land 

in central Auckland from the plaintiff, should respect those gifts, and 

the plaintiff. 

2.9 In the result, the plaintiff seeks declarations:  

(a) of its mana whenua and ahi kā;  

(b) that the Crown must act in accordance with tikanga when 

applying its Overlapping Claims Policy and undertaking Treaty 

settlements in central Auckland; and  

(c) that the Crown must consult with and acknowledge Ngāti 

Whātua Ōrākei when doing so. 

2.10 As with many cases, at its core, the plaintiff’s proposition in relation 

to the Crown is quite simple.  Either tikanga has a place in 

constraining Crown action, or it does not.  And either the words in 
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the Crown’s apologies and commitments to iwi have meaning, or 

they do not. 

2.11 There is of course a second dimension to this proceeding, insofar as 

other Māori parties dispute Ngāti Whātua Ōrākei’s factual/tikanga 

pleading that, through ahi kā and since approximately the mid-

eighteenth century, it has the customary rights known as mana 

whenua in the defined “2006 RFR Land” (and, within that, the “1840 

Transfer Land”) area.  The plaintiff says that its pleading is well 

founded, notwithstanding that other Māori parties may have some 

genuine but subordinate interests within that area. 

The case is about Crown obligations post-settlement 

2.12 The significance of this litigation does not require emphasis.  

Perhaps foremost, it goes to the post-settlement obligations of the 

Crown.  That is, the Crown’s conduct in a relationship with Ngāti 

Whātua Ōrākei based on mutual trust, cooperation and respect for 

the Treaty of Waitangi and its principles. 

2.13 In this litigation, Ngāti Whātua Ōrākei seeks declarations from this 

Court that, within that relationship, the Crown is obliged – to the 

very best of its ability – to respect tikanga, and to recognise that 

Ngāti Whātua Ōrākei has ahi kā and mana whenua in relation to the 

defined “2006 RFR Land” and, within that area and not least, the 

“1840 Transfer Land.” 

2.14 Those lands were transferred (principally to the Crown) by Ngāti 

Whātua Ōrākei from 1840-1855.  However, in terms of tikanga, 

Ngāti Whātua Ōrākei’s ahi kā and mana whenua was long 

established then, and remains now.  To be very clear, this case does 

not involve any challenge to private titles to land in the RFR area.  

But it does mean that Crown land it regards as surplus should be 

disposed of with respect for tikanga. 

The relevant whenua 

2.15 In the plaintiff’s case, the whenua – the relevant land – is 

fundamental. 
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2.16 For Ngāti Whātua Ōrākei, the relevant land is its heartland.  This 

case is not concerned with wider areas.  The relevant land is that 

part of Ngāti Whātua Ōrākei’s lands which were acquired by the 

Crown (and during the Crown’s waiver of its pre-emption 

proclamations) in the 1840s and 1850s.3 

Ngāti Whātua Ōrākei  

2.17 As pleaded in the statement of claim, the plaintiff represents the 

Ngāti Whātua Ōrākei hapū which has maintained ahi kā in 

(relevantly) the central isthmus area since around the mid-

eighteenth century.  More specifically, it comprises those who are 

descended from the ancestor Tuperiri and members of the hapū of 

Ngā Oho, Te Uringutu and Te Taoū. 

2.18 While many names will be mentioned during this hearing, it is 

appropriate to note these leaders at this point:4 

(a) Wahaakiaki; 

(b) Tuperiri; 

(c) Āpihai Te Kawau;  

(d) Paora Tuhaere; and 

(e) Sir Hugh Kawharu.  

Mana whenua 

2.19 In making its claims, the plaintiff asserts and relies on its 

maintenance of ahi kā in the relevant land (especially as it is Ngāti 

Whātua Ōrākei’s heartland) as the basis for its ongoing paramount 

                                            
3  Maurice Alemann “Early Land Transactions in the Ngāti Whātua Tribal Area 

(Master of Arts, University of Auckland, 1992) at 103 [303.01766] at 
[303.01889]-[303.01890]; Agreement in Principle for the Settlement of the 
Historical Claims of Ngāti Whātua o Ōrākei dated 9 June 2006 (Ngāti Whātua 
Ōrākei Agreement in Principle) at [1.9], [2.4] and Attachment H.  
[322.14322] at [322.14353], [322.14357] and [322.14412].  

4  Ōrākei Report at Appendix IV (Genealogical Table) [311.07123] at 
[311.07430]; Bernard John Foster “Te Kawau, Āpihai” Te Ara: an encyclopaedia 
of New Zealand <www.teara.govt.nz> [340.27208]. 
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customary authority and influence in relation to that land – mana 

whenua. 

2.20 As pleaded in the Fourth Amended Statement of Claim (4ASOC), 

that mana has been received from the land by the continuous and 

sole exercise of ahi kā.5 

2.21 The plaintiff’s case does not deny that others may have genuine 

ancestral connections with the land, but does say that its mana 

whenua, based on ahi kā, is not compromised by any such interests. 

Some documentary materials 

2.22 By way of further introducing the plaintiff’s case, it seems useful to 

go to a selection of relevant documents.  First, a tranche of 

relatively formal documents: 

(a) the Treaty of Waitangi;6 

(b) the Waitangi Tribunal’s 1987 Ōrākei Report;7 

(c) the Ngāti Whātua Ōrākei Deed of Settlement of Historical 

Claims (2011);8 

(d) the Ngāti Whātua Ōrākei Claims Settlement Act 2012;9 

(e) He Kawenata Tapu (and Schedule) between Ngāti Whātua 

Ōrākei and Ngāti Paoa10 and Conciliation Agreement (2017);11 

and 

(f) the plaintiff’s 4ASOC.12 

                                            
5  4ASOC at [24.8(a)]. [101.00171] at [101.00177]. 
6  Cabinet Office Circular “Te Tiriti o Waitangi / Treaty of Waitangi Guidance” 

(22 October 2019) CO 19/5 at Appendix 3 [PLF BoA, Tab 10]; 1 Blair at 
[136.3] [201.00001] at [201.00043]. 

7  Ōrākei Report [311.07123].  
8  [323.15041]. 
9  [PLF BoA, Tab 8].  See also [324.15902]. 
10  He Kawenata Tapu dated January 2017 [335.23463]. 
11  Conciliation Agreement dated January 2017 [339.26185]. 
12  [101.00171]. 
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2.23 A second tranche of documents has an historical focus: 

(a) Samuel Marsden’s journals/letters (1820);13 

(b) the Deed entered into between the Crown and Ngāti Whātua 

Ōrākei in 1840;14  

(c) the Native Land Court Ōrākei Minute Books (1868);15  

(d) the Native Land Court judgment in relation to the Ōrākei 

Block (1869);16 and 

(e) the Native Land Court judgment in relation to the Pukapuka 

Block (1890).17 

2.24 The 1869 Judgment identified a clear sequence of events in relation 

to the isthmus: 

(a) Wai-o-Hua dominance; 

(b) Te Taoū (Ngāti Whātua) of Kaipara defeat of Wai-o-Hua; 

(c) Tuperiri of Te Taoū occupies/settles on the isthmus, his sons 

intermarry with women of Wai-o-Hua; 

(d) Ngāpuhi incursions, and Ngāti Whātua Ōrākei’s retreat into 

the Waikato; 

(e) Ngāti Whātua Ōrākei return to the isthmus;  

                                            
13  J.R. Elder (ed.), The Letters and Journals of Samuel Marsden, 1765-1838, 

Dunedin: Coulls, Somerville, Wilkie and A.H. Reed for Otago University Council, 
1932 [341.27267]. 

14  Land Deed dated October 1840. [301.00269]. A translation of this document is 
at [336.23501]. 

15  Ōrākei Minute Book Vol 1 [301.00465] and a transcribed copy at 
[302.00704]; Ōrākei Minute Book Vol 2 [302.00938] and a transcribed copy 
at [303.01303].  

16  Ōrākei Block Investigation of Title Native Land Court Auckland 1869 as reported 
in Important Judgments delivered in the Compensation Court and the Native 
Land Court 1866-1879 (Southern Reprints 1994).  [303.01613]. 

17  “Te Pukapuka” The New Zealand Herald (New Zealand, 13 September 1890) 
[340.27229]. 
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(f) The 1840 / Treaty / Pākehā / European settlement on the 

isthmus commences; and 

(g) Crown / Pākehā obtain land on the isthmus from Ngāti 

Whātua Ōrākei.   

2.25 That sequence is reflected in modern historic consensus: 

(a) Sullivan: “The Māori Economy of Tāmaki, 1820-1840” 

(1977);18 

(b) Alemann: “Early Land Transactions in the Ngāti Whātua Tribal 

Area” (1992);19 

(c) Stone: From Tāmaki Makau-Rau to Auckland (2001), chapters 

2, 7 and 8;20 and 

(d) Ballara: Taua (2003), chapter 14.21 

2.26 See also the writings of Sir Hugh Kawharu: 

(a) Ōrākei: A Ngāti Whātua Community (1975);22  

(b) “Dimensions of Rangatiratanga” (1996), especially chapters 2 

and 3;23 and 

(c) his affidavits in Ngā Uri o Te Taoū Tribe Inc v Attorney-

General (High Court, Auckland M 1079-00), dated 2002 and 

2003.24 

                                            
18  Agnes Sullivan “The Māori Economy of Tāmaki 1820 – 1840” (unpublished 

manuscript, University of Auckland) [303.01638]. 
19  Maurice Alemann “Early Land Transactions in the Ngāti Whātua Tribal Area 

(Master of Arts, University of Auckland, 1992) [303.01766]. 
20  RCJ Stone From Tāmaki-Makau-Rau to Auckland (Auckland University Press, 

Auckland, 2001).  [CB341.27512] 
21  Angela Ballara Taua: ‘Musket Wars’, ‘Land Wars’ or Tikanga? Warfare in Māori 

Society in the Early Nineteenth Century, Auckland; Penguin Books, 2003. 
22  I H Kawharu Ōrākei: A Ngāti Whātua Community (New Zealand Council for 

Educational Research, Wellington, 1975) [341.27237]. 
23  I H Kawharu Dimensions of Rangatiratanga (Hodge Fellowship, 1995-1996) at 55 

[304.01963]. 
24  Affidavit of Ian Hugh Kawharu for third defendant dated 9 December 2002 in the 

matter of Ngā Uri o Te Tāōū Tribe Inc v Attorney-General HC Auckland 
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Overlapping Claims Policy 

2.27 As noted earlier, the plaintiff says that the Crown’s departure from 

tikanga and disrespect for Ngāti Whātua Ōrākei’s ahi kā and mana 

whenua are reflections of the Crown’s policy on dealing with 

overlapping claims in Treaty settlements.  See: 

(a) the plaintiff’s Fourth Amended Statement of at Claim 

(4ASOC) at [23]-[32];25 and 

(b) the Office of Treaty Settlements’ “Red Book”: Healing The 

Past, Building A Future (2016).26 

  

                                            
M.1079-00 and also Wai 388 claim at the Waitangi Tribunal [307.04199]; Reply 
affidavit of Ian Hugh Kawharu for the third defendant dated 27 August 2003 at 
[20(c)] in the matter of Ngā Uri o Te Tāōū Tribe Inc v Attorney-General HC 
Auckland M.1079-00 and also Wai 388 claim at the Waitangi Tribunal 
[307.04372]. 

25  Fourth amended statement of claim dated 22 November 2019 (4ASOC) at [23]-
[32] [101.00171] at [101.00176]. 

26   The most current edition was published June 2018: Office of Treaty Settlements’ 
Policy Manual “Ka Tika ā Muri, Ka Tika ā Mua: He Tohutohu Whakamārama i ngā 
Whakataunga Kerēme e pā ana ki te Tiriti o Waitangi me ngā Whakaritenga ki te 
Karauna — Healing the Past, Building a Future: A Guide to Treaty of Waitangi 
Claims and Negotiations with the Crown” (June 2018) (“2018 Red Book”) 
[334.22866].   
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3 KEY EVENTS IN THE CLAIM 

The 1840 Transfer Land 

3.1 Following the signing of the Treaty of Waitangi, and to build a 

relationship with the Crown, in October 1840 Ngāti Whātua Ōrākei 

entered into a deed with the Crown to transfer 3,000 acres of land 

between Hobson Bay, Cox’s Creek and Maungawhau (Mt Eden).27  

That transfer includes the core of what is now Auckland’s Central 

Business District and most valuable real estate, depicted below.28 

 

3.2 The plaintiff says two things are evident from that transfer: 

(a) first, the plaintiff (and no other party) was in the position to 

make that transfer, therefore it had authority over the land 

transferred; and 

(b) second, the Crown acknowledges that the transfer was in 

order to build a mutually beneficial and enduring 

relationship.29  As such, it was not from either party’s 

perspective a standard commercial transaction. 

                                            
27  Land Deed dated October 1840 [301.00269].  A translation of this document is 

at [336.23501]. 
28  4ASOC at Schedule 2 [101.00171] at [101.00184]; Ngāti Whātua Ōrākei 

Agreement in Principle at [1.9].  [322.14322] at [322.14353]. 
29  First defendant’s Statement of Defence, dated 6 December 2019 at [6.2]. 

[101.00185] at [101.00187]. 
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3.3 The land transferred is referred to in the claim and by some 

witnesses as “the 1840 Transfer Land”.30   

3.4 The treatment of the transfer as a matter of tikanga will be one of 

the matters for evidence.  From the plaintiff’s perspective, the 

transfer was a tuku, meaning the Crown retained obligations in 

tikanga to the plaintiff to respect the plaintiff and its gift (those 

obligations now not being met). 

3.5 The 1840 Transfer Land is especially precious to Ngāti Whātua 

Ōrākei as a fundamental part of its heartland, and it has been 

particularly aggrieved by Crown actions to offer land in that area to 

other iwi for their Treaty settlements. 

The 2006 RFR Land 

3.6 The plaintiff also made further substantial tuku of land to the Crown, 

which account for most of the central Auckland isthmus (crudely, 

from Pātiki Road in Avondale down to the Manukau harbour in the 

west, and from Mission Bay down to where Mt Wellington meets the 

Manukau harbour in the east). 

3.7 The land tuku combined cover the following area, depicted below:31 

                                            
30  4ASOC at [14] [101.00171] at [101.00173]. 
31  4ASOC at Schedule 1 [101.00171] at [101.00183]. 
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3.8 That area became part of a proposal, in the negotiations towards its 

comprehensive Treaty settlement, for a right of first refusal (RFR) 

area in the plaintiff’s favour.  The map above was included in a  

non-binding 2006 Agreement in Principle with the Crown.32  This 

wider area of the plaintiff’s interest is referred to in the claim and by 

some witnesses as the “2006 RFR Land”.33 

The Tāmaki Process Settlement Report: Wai 1362 

3.9 Other iwi complained about that RFR proposal to the Waitangi 

Tribunal, which undertook an urgent inquiry and reported in 2007. 

3.10 In that report,34 the Tribunal essentially asked the Crown to slow 

down because iwi relationships in Auckland were complex.  It 

advised the Crown not to engage in a fine analysis of interests, 

because “[w]here there are layers of interests in a site, all the 

layers are valid.”35   

3.11 This particular report from the Waitangi Tribunal appears to have 

had considerable influence on Treaty settlements and the Crown’s 

Overlapping Claims Policy.36  From the plaintiff’s perspective, the 

report is flawed, not least in its understanding of tikanga, and is 

responsible for creating more problems than it has solved.  

Essentially, the plaintiff says it is the point from which the Crown 

has started to go wrong. 

Settlement with the Crown 

3.12 In the event, the plaintiff reached a settlement with the Crown in 

2011.37  The Deed of Settlement included an Agreed Historical 

32  Ngāti Whātua Ōrākei Agreement in Principle at Attachment H [322.14322] at 
[322.14412]. 

33  4ASOC at [11] [101.00171] at [101.00173]. 
34  Waitangi Tribunal The Tāmaki Makaurau Settlement Process Report (Wai 1362, 

2007) (the Tāmaki Process Settlement Report) [319.12210]. 
35  Tāmaki Process Settlement Report at 97 [312.12210] at [319.12316]. 
36  For example, see [332.21237], [332.21248], [332.21260], [332.21264], 

[332.21272], [332.21284], [332.21298], [332.21313], [332.21351], and 
[332.21421]. 

37  Ngāti Whātua Ōrākei Settlement Deed [323.15041]. 
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Account (AHA), which confirmed the plaintiff’s settlement and 

presence in central parts of Auckland and the Tāmaki isthmus from 

1835:38 

At 1840, the three hapū of what is now Ngāti Whātua Ōrākei (“Ngāti 

Whātua”), namely Te Taoū, Ngā Oho and Te Uringutu, occupied 

settlements and used resources across the Tāmaki Isthmus, the North 

Shore, the upper Waitematā Harbour and the Waitakere area. These 

groups had gained rights in these areas from approximately 1740 by way 

of conquest and ahi kā. Following the inter-tribal conflicts of the 1820s 

which saw Ngāti Whātua temporarily relocate to Waitakere and then the 

Waikato, settlements were re-established at Ōrākei, Karangahape 

(Cornwallis), Horotiu (Queen Street), Onehunga and other places in the 

Tāmaki Isthmus from about 1835. 

3.13 The Deed also included, at clause 2.20, reference to the 1840 

Transfer Land; and, at clause 2.28, reference to most of the rest of 

the 2006 RFR Land.39 

The Settlement Act 

3.14 As is usual with Treaty settlements, the Deed of Settlement was 

enabled by an Act of Parliament, the Ngāti Whātua Ōrākei Claims 

Settlement Act 2012 (the Ngāti Whātua Ōrākei Settlement 

Act).40  The Settlement Act includes the text of the Crown’s apology 

to Ngāti Whātua Ōrākei, reproduced below:41 

The Crown makes this apology to Ngāti Whātua Ōrākei and to their 

ancestors and descendants. 

The Crown recognises that from 1840, Ngāti Whātua Ōrākei sought a 

close and positive relationship with the Crown and, through land 

transactions and other means, provided lands for European settlement. 

The Crown profoundly regrets and is deeply sorry for its actions which left 

Ngāti Whātua Ōrākei virtually landless by 1855. This state of landlessness 

                                            
38  Ngāti Whātua Ōrākei Settlement Deed at [2.12] [323.15041] at [323.15054]. 
39  Ngāti Whātua Ōrākei Settlement Deed at [2.20] and [2.2] [323.15041] at 

[323.15056], [323.15057], [323.15057-323.15062]. 
40  Ngāti Whātua Ōrākei Settlement Act [PLF BoA, Tab 8]. 
41  Ngāti Whātua Ōrākei Settlement Act, s 7 [PLF BoA, Tab 8]. 
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has had devastating consequences for the social, economic and spiritual 

well-being of Ngāti Whātua Ōrākei that continue to be felt today. 

The Crown unreservedly apologises for not having honoured its 

obligations to Ngāti Whātua Ōrākei under the Treaty of Waitangi. By this 

settlement the Crown seeks to atone for its wrongs, so far as that is now 

possible, and begin the process of healing. The Crown looks forward to 

repairing its relationship with Ngāti Whātua Ōrākei based on mutual trust, 

co-operation and respect for the Treaty of Waitangi and its principles.  

[Emphasis added] 

3.15 The plaintiff says that the final two sentences of this solemn and 

significant apology are a source of rights and legitimate 

expectations, and conversely of obligations on the Crown. 

The Tāmaki Collective 

3.16 In 2014, the Crown entered into a settlement with a collective of iwi 

and hapū, including Ngāti Whātua Ōrākei, known as the Ngā Mana 

Whenua o Tāmaki Makaurau Collective Redress Act 2014 (the 

Collective Act).  The Collective Act provided for joint vesting of 

certain maunga and motu in the Collective, and an RFR mechanism 

for the disposal of Crown land (the Collective RFR).  Participants in 

the Collective include:42 

i) Ngāi Tai ki Tāmaki;  

ii) Ngāti Maru;  

iii) Ngāti Paoa;  

iv) Ngāti Tamaoho;  

v) Ngāti Tamaterā;  

vi) Ngāti Te Ata;  

vii) Ngāti Whanaunga;  

viii) Ngāti Whātua o Kaipara;  

ix) Ngāti Whātua Ōrākei;  

x) Te Ākitai Waiohua;  

xi) Te Kawerau a Maki;  

xii) Te Patukirikiri; and 

                                            
42  Collective Act, s 9(a). [PLF BoA, Tab 9]. 
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xiii) hapū of Ngāti Whātua (other than Ngāti Whātua o

Kaipara and Ngāti Whātua Ōrākei) whose members are

beneficiaries of Te Rūnanga o Ngāti Whātua, including Te

Taoū not descended from Tuperiri.

3.17 The Collective RFR area is a broad area including much of greater 

Auckland, from Muriwai in the north-west to Miranda in the south-

east:43 

3.18 The primary relevance of the Collective Act in this matter is the 

power for the Crown to withdraw a piece of Crown land from the 

RFR if it is required for another Treaty settlement.44 

The Ngāti Paoa proposals and settlement 

3.19 The Crown had proposed to use that power to remove certain 

properties from the Collective RFR in order that they could be used 

for specific iwi settlements.45  The plaintiff then discovered that the 

43  Ngā Mana Whenua o Tāmaki Makaurau Collective Redress Deed: Attachments at 
7 [324.15242] at [324.15271]. 

44  Collective Act, s 120. [PLF BoA, Tab 9]. 
45  1 Dreaver at [50]-[51] [202.00758] at [202.00769]. 
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Crown land in question was within its heartland.46  The initial 

beneficiary of such a proposal was Ngāti Paoa,47 previously a 

defendant in this litigation but now an interested party. 

3.20 Following a subsequent tikanga process, the plaintiff settled with 

Ngāti Paoa, which is now supportive of the plaintiff’s position in this 

litigation.  The two parties have entered a sacred Kawenata 

(covenant) in which they each acknowledge one another’s mana 

whenua in their heartland areas (which, for Ngāti Paoa, is primarily 

to the east of the 2006 RFR Land).48 

Further proposals to Marutūāhu and Te Ākitai 

3.21 In 2016, the plaintiff learned of proposals by the Crown to offer 

further properties within either the 1840 Transfer Land or the 

2006 RFR Land to other iwi.  Those proposals were to Marutūahu,49 

the second defendant, and Te Ākitai Waiohua,50 an interested party.  

The properties included sites in Parnell, Grafton and Mt Eden (and 

elsewhere), directly within the core of the plaintiff’s heartland.51 

3.22 The plaintiff says that these proposals are ongoing illustrations of 

the flaws in the Crown’s Overlapping Claims Policy and its 

application, and of the need for the declaratory relief sought. 

  

                                            
46  Letter from Ngāti Whātua Ōrākei Trust to Office of Treaty Settlements at [2] 

dated 22 July 2015 [333.22366]. 
47  Letter Hon Christopher Finlayson to Ngāti Whātua Ōrākei Trust dated 17 August 

2015 [333.22427]. 
48  He Kawenata Tapu, dated January 2017 [335.23463]; Conciliation Agreement 

dated January 2017 [339.26185]. 
49  Letter Hon Christopher Finlayson to Ngāti Whātua Ōrākei Trust dated 22 April 

2016 [334.22539]. 
50  Letter from Office of Treaty Settlements to Ngāti Whātua Ōrākei Trust dated 

30 November 2016 [334.22648]. 
51  4ASOC at [21.1], [21.3]-[21.4], [21.7] [101.00171] at [101.00174]. 
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4 RELEVENT HISTORICAL EVENTS 

The Tāmaki isthmus over time 

4.1 A key aspect of the plaintiff’s case in relation to the Crown is the 

nature of its relationship with Ngāti Whātua Ōrākei as at 1840: the 

point at which the relationship with the Crown and Māori generally 

alters fundamentally due to the signing of the Treaty of Waitangi, 

and the transfer of the 1840 Transfer Land from Āpihai Te Kawau to 

Governor Hobson. 

4.2 It is significant that Governor Hobson and his Crown delegation 

chose to treat with Āpihai Te Kawau, who was the principal rangatira 

of Ngāti Whātua Ōrākei when the Crown arrived in Tāmaki 

Makaurau.  But to understand that significance, it is necessary to 

understand the tribal landscape in the wider Tāmaki Makaurau 

region and the Tāmaki isthmus in particular in the centuries prior to 

Crown contact.   

4.3 Ngāti Whātua Ōrākei and its ancestors have not always held mana 

whenua in respect of the Tāmaki isthmus.  In the early eighteenth 

century, Te Wai-o-Hua, a hapū grouping descending from the 

eponymous ancestor Huakaiwaka, were dominant in their 

occupation of Tāmaki Makaurau.  As a matter of history and tikanga, 

Ngāti Whātua Ōrākei’s subsequent mana whenua came swiftly, 

decisively and is enduring to the present day. 

4.4 When the plaintiff refers to the “Tāmaki isthmus”, it refers to the 

area within the bounds of the Te Wai o Taiki (eastern) and Te Whau 

(western) portages that connect the Waitematā and Manukau 

harbours.  Takaparawhā is its most northern point, and 

Cornwallis/Onehunga its most southern.  In general terms, this 

mostly consists of the 2006 RFR Land.  When the plaintiff speaks of 

Tāmaki Makaurau, it does so in reference to a greater area.  
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Earlier Te Wai-o-hua dominance 

4.5 Te Wai-o-Hua was a collective of three hapū: Ngā Oho, Ngā Riki and 

Ngā Iwi.52  The mana of Te Wai-o-Hua was centred at the pā at 

Maungakiekie (One Tree Hill) and Maungawhau (Mt Eden), and 

included coastal sites such as Taurarua and Whakatakataka.53  Its 

principal rangatira was Huakaiwaka.  By all accounts, Te Wai-o-Hua 

was unquestionably dominant in the Tāmaki isthmus until the mid-

1700s.54 

4.6 In the period leading up to the 1700s, the hapū Te Taoū were living 

in the Kaipara region between Maunganui Bluff and Poutō.55  The 

Ngā Iwi people (of Te Wai-o-Hua) were living on the other side of 

the Kaipara Harbour, closer to Tāmaki Makaurau.56  Te Taoū and 

Ngā Iwi encountered each other for the first time in the Kaipara.  

The first marriages, trials and tribulations between the two people – 

who became Ngāti Whātua and Te Ākitai Waiohua respectively – 

began from that point in time.57 

Raupatu of Te Wai-o-Hua by Te Taoū 

4.7 Despite the inter-marriage between the two, Te Taoū and Ngā Iwi 

were rivals.  Military skirmishes in the Kaipara extended into the 

Tāmaki isthmus, culminating in the major 1740 raupatu (military 

conquest) of Kiwi Tāmaki – the paramount chief of Te Wai-o-Hua by 

Wahaakiaki, Kiwi’s equivalent from Te Taoū.  The battle occurred at 

Paruroa (Big Muddy Creek), said to have involved some 3,000 Te 

Wai-o-Hua casualties.58  Te Taoū consolidated its advance into the 

Tāmaki isthmus by taking further pā within the Waitematā, including 

Taurarua.59 

                                            
52  Mark Derby and Tanja Rother “Te Ākitai Waiohua Customary Interests in three 

Auckland sites” (August 2020) at [1.1.1] [305.03257] at [305.03263].   
53  1 Blair at [34] [201.00001] at [201.00011]. 
54  1 O’Malley at [40] [201.00454] at [201.00468]. 
55  2 Kapea at [28] [201.00180] at [201.00184]. 
56  2 Kapea at [28] [201.00180] at [201.00184]. 
57  2 Kapea at [29] [201.00180] at [201.00185]. 
58  1 Blair at [30] [201.00001] at [201.00010]. 
59  1 Blair at [31]-[32] [201.00001] at [201.00010].  
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4.8 Some Te Taoū returned to Kaipara briefly to regroup, but others 

remained and pushed towards the Tāmaki isthmus led by Tuperiri 

(who also had Ngā Oho whakapapa).  Tuperiri came back to the 

Tāmaki isthmus to seek to exact utu for the murder of his two 

sisters at the hands of Te Wai-o-Hua, and to settle permanently into 

the Tāmaki isthmus.  While Wahaakiaki’s defeat of Kiwi Tāmaki is an 

important event in the arrival of Ngāti Whātua in Tāmaki, the 

raupatu of the Tāmaki isthmus was completed by Tuperiri.  Paora 

Tuhaere, a 19th century Ngāti Whātua rangatira, wrote of Tuperiri’s 

advance:60 

This was the last pa, and the termination of the warfare.  Te Tao-u and 

Tuperiri then settled down upon his land at Tāmaki.   

4.9 Under Tuperiri’s leadership, Te Taoū took up residence at 

Maungakiekie.  They renamed this site Hikurangi.61  Te Taoū chiefs 

married some of the conquered Wai-o-Hua people, thereby reviving 

the Ngā Oho name.  Te Uringutu emerged through similar Te Taoū 

intermarriages with conquered Wai-o-Hua people, particularly in 

relation to Tomoaure, a son of Tuperiri.62 

4.10 Collectively, Ngāti Whātua Ōrākei became known as the tribal group 

representing the interests of the three hapū, Te Taoū, Ngā Oho and 

Te Uringutu, who can trace their lineage to the ancestor Tuperiri.63  

As a result of the raupatu, the kinship connections (whakapapa) of 

the Wai-o-Hua people subsist, but their mana and authority in the 

Tāmaki isthmus was extinguished. 

4.11 During the 1790s and early 1800s64 — and aside from skirmishes 

with Ngāti Paoa — Ngāti Whātua Ōrākei was largely undisturbed by 

                                            
60  Paora Tuhaere “An Historical Narrative Concerning the Conquest of Kaipara and 

Tāmaki by Ngāti Whātua” (1923) 32 JPS at 232 [340.27210] at [340.27212]; 
1 Blair at [38] [201.00001] at [201.00012]. 

61  1 O’Malley at [53] [201.00454] at [201.00473]. 
62  1 Kawharu at [77] [201.00190] at [201.00213]. 
63  Ngāti Whātua Ōrākei Settlement Deed at [8.5] [323.15041] at [323.15094].  
64  1 Kawharu at [82]-[85] [201.00190] at [201.00215]; 1 O’Malley at [61]-[64] 

[201.00454] at [201.00475]. 
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neighbouring iwi in its central position on the Tāmaki isthmus.65  

They were in fact “masters of the isthmus” – the phrase used by 

Sir Hugh Kawharu.66  By the 1820s, Te Kawau – the grandson of 

Tuperiri – had become the paramount rangatira of Ngāti Whātua 

Ōrākei.  Sir Hugh Kawharu is a descendant of Tuperiri and 

Te Kawau. 

Strategic withdrawal 

4.12 In the early 1820s, anticipating the threat from the north, Ngāti 

Whātua Ōrākei strategically withdrew from the Tāmaki isthmus to 

avoid the threat of attack by musket-armed Ngāpuhi.67  They sought 

temporary shelter at various places including in the Waikato.68 

4.13 Ngāti Whātua Ōrākei maintained ahi kā during the Ngāpuhi 

invasions.69  Neither Ngāpuhi, nor any other iwi, settled at or 

claimed the Tāmaki isthmus during the period of the withdrawal.70  

So the mana over the whenua did not change.71     

4.14 Ngāti Whātua Ōrākei had intermittent occupation of the isthmus, 

known as ahi tahutahu.72  They periodically returned to test the 

                                            
65  1 Kawharu at [86] [201.00190] at [201.00217]; 1 Williams at [36] 

[201.00618] at [201.00628]. 
66  Affidavit of Ian Hugh Kawharu for third defendant dated 9 December 2002 at 641 

in the matter of Ngā Uri o Te Tāōū Tribe Inc v Attorney-General HC Auckland 
M.1079-00 and also Wai 388 claim at the Waitangi Tribunal [307.04199] at 
[307.04285] 

67  Ngāti Whātua Ōrākei Māori Trust Board: Wai 388 Treaty Claim Tamaki Makaurau 
dated 26 May 2003 at 5 [307.04304] at [307.04310]; 1 Blair at [55] 
[201.00001] at [201.00016]; 1 Williams at [42], [65], [84.3], [132], and 
[141] [201.00618] at [201.00630], [201.00636], [201.00642] 
[201.00658] and [201.00661]; 1 Meredith at [158] [201.00375] at 
[201.00420]; 1 Kawharu at [97.11] [201.00190] at [201.00222]. 

68  1 Meredith at [158] [201.00375] at [201.00420]; 1 O’Malley at [98]-[99] 
[201.00454] at [201.00489]; 1 Kawharu at [97.11] [201.00190] at 
[201.00222]; 1 Blair at [134.2] [201.00001] at [201.00042].        

69  1 Kawharu at [99] [201.00190] at [201.00222]; 1 Meredith at [164]-[165] 
[201.00375] at [201.00422]; 1 Williams at [65] and [141] [201.00618] at 
[201.00636], [201.00661]; 2 Meredith at [53] [201.00435] at 
[201.00453]; 2 Kruger at [39] [201.00364] at [201.00374].   

70  1 Kawharu at [100] and [102] [201.00190] at [201.00223], [201.00224]; 1 
Williams at [42] [201.00618] [201.00631].   

71  1 Kawharu at [100] [201.00190] at [201.00223]; 1 Williams at [141] 
[201.00618] at [201.00661].   

72  1 Kawharu at [101] [201.00190] at [201.00223]; 1 Meredith at [164] 
[201.00375] at [201.00422]; 1 Williams at [65] [201.00618] at 
[201.00636].      
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safety of Tāmaki.73  And Ngāti Whātua Ōrākei even lived at times at 

Ōkahu Bay between raids.74 

4.15 Tāmaki Makaurau was empty until Ngāti Whātua Ōrākei returned in 

1835,75 when they made a permanent return to the Tāmaki 

isthmus.76  They were protected by Te Wherowhero, a rangatira of 

Waikato.77  Ngāti Whātua Ōrākei were the first iwi to return to the 

Tāmaki isthmus.78  From that point Ngāti Whātua Ōrākei “re-

established” its settlements at Ōrākei, Karangahape (Cornwallis), 

Horotiu (Queen Street), Onehunga and other places in the Tāmaki 

isthmus.79   

4.16 In 1835 and 1836, Te Kawau and his chiefs were based at 

Karangahape and the portage at Te Whau.  Ngāti Whātua Ōrākei 

began to venture out from Karangahape and plant gardens around 

Māngere.80 

4.17 In 1836 and 1837 Āpihai Te Kawau and his people built pā at 

Māngere and at Ihumātao on the Manukau Harbour.  They 

recommenced fishing on the Waitematā harbour.  But due to 

continuing hostility with Ngāpuhi they only fished in large groups.81 

                                            
73  1 Blair at [55] [201.00001] at [201.00016]. 
74  1 Kawharu at [101] [201.00190] at [201.00223].   
75  1 Williams at [132] [201.00618] at [201.00658].  
76  1 Williams at [132] [201.00618] at [201.00658]; 1 Kawharu at [101] 

[201.00190] at [201.00223]; 1 Blair at [55] [201.00001] at [201.00016]; 
1 Meredith at [166] [201.00375] at [201.00422]; 2 Kruger at [39] 
[201.00364] at [201.00374].   

77  1 Kawharu at [103]-[104] [201.00190] at [201.00224]; 1 O’Malley at [110]-
[116] [201.00454] at [201.00493]; 1 Rawiri at [41] [203.01435] at 
[203.01440]; 1 M Wilson at [79] [203.01460] at [203.01471]; Mark Derby 
and Tanja Rother “Te Ākitai Waiohua Customary Interests in three Auckland 
sites” (August 2020) at [2.3] [305.03257] at [305.03306]; Report of the 
Commission on Tangata Whenua Consultation in Auckland City at 32 
[306.03741] at [306.03773]. 

78  1 Williams at [132] [201.00618] at [201.00658]; 2 Williams at [16] 
[201.00678] at [201.00684]; 2 Blair at [84] [201.00104] at [201.00135].   

79  1 Blair at [134.2] [201.00001] at [201.00042].  1 McBurney at [56] accepts 
that Te Taoū returned to cultivate at Ōkahu Bay (Ōrākei) in this time and a pa 
was built a year later.  [203.01589] at [203.01604].  

80  1 Kawharu at [105] [201.00190] at [201.00225]. 
81  1 Kawharu at [106] [201.00190] at [201.00225].  
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4.18 In 1838 permanent gardens were re-established on the Waitematā 

side of the isthmus.  Large houses were constructed near the 

gardens, and plans were made for further seasons of planting.82  

Āpihai Te Kawau’s people continued to have their main residence at 

Māngere, but also had settlements at Onehunga and Ōkahu.83 

4.19 When the rangatira of Ngāti Whātua Ōrākei Āpihai Te Kawau, Te 

Reweti and Te Tinana marked the Treaty of Waitangi on 

20 March 1840, “Ngāti Whātua Ōrākei had mana whenua through 

ahi kā in Tāmaki Makaurau”.84 

Land Transfer to the Crown 

4.20 After signing the Treaty, Ngāti Whātua Ōrākei were eager to 

strengthen their relationship with the Crown.  Ngāti Whātua Ōrākei 

saw the opportunities for trade and protection that the Pākehā 

brought and the Pākehā arrival also accorded with a prophecy.85   

4.21 Āpihai Te Kawau then sent representatives to the Bay of Islands 

(Te Pewhairangi) inviting Hobson and the colonials to relocate to the 

shores of Te Waitematā.86  Hobson, attracted by the multiple 

harbours and the promise of approximately 3,000 acres of coastal 

land, agreed.87   

4.22 On 18 September 1840, Auckland was formally established when a 

flagstaff was placed at Horotiu, or modern-day Queen Street.88   

                                            
82  1 Kawharu at [115] [201.00190] [201.00227]; 1 O’Malley at [123] 

[201.00454] at [201.00498]. 
83  1 O’Malley at [121] [201.00454] at [201.00497]. 
84  Affidavit of Dr David Vernon Williams in support of application by Ngāti Whātua 

Ōrākei for interim relief dated 12 July 2016 at [30] [102.00323] at 
[102.00329]. 

85  1 Kawharu at [119] [201.00190] at [201.00228]. 
86  I H Kawharu Dimensions of Rangatiratanga (Hodge Fellowship, 1995-1996) at 55 

[304.01963] at [304.02023]. 
87  I H Kawharu Dimensions of Rangatiratanga (Hodge Fellowship, 1995-1996) at 55 

[304.01963] at [304.02023]. 
88  Donald M. Loveridge, ‘Ngāti Whātua and the Crown – The First Quarter-Century: 

An Appraisal of the Wyatt Report’, report for the Crown Law Office, 2001 at 64 
[306.03932] at [306.03995].  
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4.23 On 20 October 1840, Ngāti Whātua Ōrākei and the Crown confirmed 

the land transaction for land within Ngāti Whātua Ōrākei’s core rohe.  

The land spanned from Hobson Bay (Mataharehare), to Cox’s Creek 

(Opou/Opoututeka) and to Mt Eden (Maungawhau) and came to 

approximately 3,000 acres.89  For this transaction, Ngāti Whātua 

Ōrākei received utu in cash and goods later valued at just over 

£273.90  This is the 1840 Transfer Land. 

4.24 The Crown then sought further land across Auckland.  Ngāti Whātua 

Ōrākei entered into two further transfers: first in 1841, in the 

Waitematā to Manukau deed that was for 8,000 acres which ran 

from Ōrākei to One Tree Hill (Maungakiekie) then over to the Te 

Whau Portage;91 and second in 1842 a 200 acre block between 

Royal Oak, Maungakiekie and Three Kings.92   

4.25 Over the next 20 years, Ngāti Whātua Ōrākei’s land within their 

rohe started to decrease, until the only land they had left was land 

at Ōrākei, which, as it went through the Native Land Court 

processes, became known as the 700 acre ‘Ōrākei Block’. 

Native Land Court Hearings 

4.26 In the 1860s the Native Land Court, a Court created to vest iwi land 

to individual Māori, held two hearings about who should receive the 

title to the Ōrākei Block.  Both applications were contested between 

Heteraka Takapuna (first on behalf of Ngāti Tai, and then on behalf 

of Ngāti Paoa and with support of Marutūāhu) and Āpihai Te Kawau.  

In both instances, the Native Land Court awarded title to 

Āpihai Te Kawau for demonstrating clear connections and history 

with the land. 

4.27 The plaintiff, while critical of the Native Land Court as a vehicle for 

colonisation and as a tool for the Crown to acquire further land, 

                                            
89  Land Deed dated October 1840 [301.00269].  A translation of this document is 

at [336.23501]. 
90  Bruce Stirling, ‘Ngāti Whātua o Ōrākei and the Crown, 1840-1865’, 2002 at 60 

[304.02164] at [304.02224]. 
91  Bruce Stirling, ‘Ngāti Whātua o Ōrākei and the Crown, 1840-1865’, 2002 at 127. 

[304.02164] at [304.02291]. 
92  1 O’Malley at [160] [201.00454] at [201.00512]; Turton’s Deed No. 209, 

Auckland District [336.23507]. 
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considers that the evidence presented in this forum and the 

subsequent findings are important – sufficiently accurate and in 

accordance with tikanga to be treated as carrying significant weight.   

4.28 The Native Land Court reached its decision through tracing 

whakapapa back to 1740, the time of Ngāti Whātua Ōrākei’s raupatu 

and concluding that Ngāti Whātua Ōrākei had maintained their 

rights in the land from that time.93  Importantly, the Court found 

that no other iwi claimed rights in the land while Ngāti Whātua 

Ōrākei had withdrawn from the isthmus.94 

4.29 In particular, the transcript of evidence (the Ōrākei Minute Books) 

offers primary evidence into key aspects of Ngāti Whātua Ōrākei’s 

history.  Evidence provided from rangatira Paora Tuhaere shows 

that:  

(a) Ngāti Whātua Ōrākei conquered the isthmus:95 

What became of the original people of this land? They were killed 

Who killed them? Te Tao & N. Whātua 

What was the cause of their being killed? On account of murders 

***** 

Had Te Tao or N. Whātua been here before they landed at 

Kohimarama? No 

Why had not been before? Because they had not up to that time 

destroyed the people of this country. 

Who do you call the people? Ngaoho & Waiohua 

                                            
93  Ōrākei Block Investigation of Title Native Land Court Auckland 1869 as reported 

in Important Judgments delivered in the Compensation Court and the Native 
Land Court 1866-1879 (Southern Reprints 1994) at 95 [303.01613] at 
[303.01635]. 

94  Ōrākei Block Investigation of Title Native Land Court Auckland 1869 as reported 
in Important Judgments delivered in the Compensation Court and the Native 
Land Court 1866-1879 (Southern Reprints 1994) at 73 [303.01613] at 
[303.01624]. 

95  Ōrākei Minute Book Vol 2 – Transcribed at 78 and 109 [303.01303] at 
[303.01381], [303.01412]. 
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N. Whātua destroyed them? Yes 

Did any other tribe assist them? I heard only of conquest by Te 

Tao 

Did you hear of conquest by other people? I never heard it till the 

present investigation 

(b) Ngāti Whātua Ōrākei returned to the isthmus after its 

strategic withdrawal:96 

The first place we came to when Potautau came with us was 

Karangahape I do not know how long we were there we cultivated 

for a considerable we cultivated more than one two or three 

seasons and we did not come to Mangere until that pa was out of 

repair - I think we were at Karangahape 6 years.  We went from 

thence to Mangere we remained permanently at Mangere.  I do 

not know exactly how long we were there. It was the principal 

place of residence we went from thence to Ōkahu  - When we left 

Karangahape we left it for good - We left Mangere also.  

How long had you been residing at Ōkahu  before the Governor 

came? Four years. 

How many seasons had you cultivated? We had cultivated four 

seasons - The fourth year when the pakehas came the crops were 

ripe 

4.30 At the hearing, representatives from other iwi also recognised Ngāti 

Whātua Ōrākei’s interests in the Ōrākei block,97 and a Pākehā 

witness confirmed that no other iwi had taken control of the isthmus 

during the withdrawal period.98 

  

                                            
96  Ōrākei Minute Book Vol 2 – Transcribed at 117 [303.01303] at [303.01420]. 
97  Ōrākei Minute Book Vol 2 – Transcribed at 37, 50 and 55 [303.01303] at 

[303.01340] [303.01353] and [303.01358]. 
98  Ōrākei Minute Book Vol 1 – Transcribed at 68 [302.00704] at [302.00772]. 
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5 NGĀTI WHĀTUA ŌRĀKEI’S CONTEMPORARY HISTORY 

5.1 In the twentieth and twenty-first centuries, Ngāti Whātua Ōrākei has 

maintained its ahi kā in the isthmus, and attempted to work with 

the Crown to remedy the Crown’s breaches of the Treaty.   

Bastion Point 

5.2 Ngāti Whātua continued its fight to preserve its lands at Ōrākei 

during the 506 day occupation of Bastion Point (Takaparawhā) in 

1977-1978, led by Joe Hawke and Jack Rameka.  The stand at 

Bastion Point was “the culmination of over 100 years of 

representations through every proper channel all to no avail.”99  

Police and military personnel were involved in three mass arrests of 

the protestors at Bastion Point, and the destruction of the meeting 

house and gardens they had constructed. 

Ōrākei Report: Wai 9 

5.3 In 1987, the Waitangi Tribunal (headed by then Chief Judge Durie) 

released its report in Wai 9, one of the earliest inquiries conducted 

in the Tribunal’s historical jurisdiction. 

5.4 The Ōrākei Report is a detailed history of the Ōrākei Block – the 700 

acres the subject of Judge Fenton’s Ōrākei Judgment.  The Ōrākei 

Report: 

(a) affirmed Ngāti Whātua Ōrākei as the tangata whenua of 

central Auckland;100 

(b) found the Crown alienated the Block from collective 

ownership in breach of the Treaty; and 

(c) found the actions of the Crown to clear the papakāinga in the 

twentieth century (including the discharge of raw sewerage 

                                            
99  Ōrākei Report at 19 [311.07123] at [311.07379]. 
100  Ōrākei Report at 19 [311.07123] at [311.07149]. 
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near the papakāinga, causing flooding, and “traumatic” 

evictions of 1952) were in breach of the Treaty.101 

5.5 The Tribunal made a suite of recommendations – including that the 

Crown vest land at Bastion Point and Ōkahu, and the Ōrākei marae 

and meeting house, in Ngāti Whātua Ōrākei.102   The Crown gave 

effect to these recommendations through the Ōrākei Act 1991.   

Negotiations with the Crown 

5.6 In 1993, Ngāti Whātua Ōrākei lodged Wai 388 – a broader inquiry 

into historical Treaty breaches suffered by Ōrākei.103  

5.7 In May 2003, Ngāti Whātua Ōrākei entered into direct negotiations 

with the Office of Treaty Settlements in respect of Wai 388.  

5.8 Three years later, after extensive negotiations, Ngāti Whātua Ōrākei 

and the Crown signed an Agreement in Principle (AIP).104   

5.9 The 2006 AIP contained the 2006 RFR Land discussed above.  It 

also contained an AHA.  An AHA is a key part of any settlement 

between the Crown and an iwi – it will detail the breaches of the 

Treaty which the Crown accepts form the basis for assessing what 

settlement might be required.   

5.10 The plaintiff will say that the AHA, and the 2006 RFR land, were the 

product of fulsome research.  Far from representing an unfair 

assessment of Ngāti Whātua Ōrākei’s interests, they ultimately 

represent a compromise between the plaintiff and the Office of 

Treaty Settlements, who were reluctant to properly recognise Ngāti 

Whātua Ōrākei’s mana whenua.    

                                            
101  Ōrākei Report at 5-6, 89-90, 122-126 [311.07123] at [311.07135], 

[311.07219], [311.07252]. 
102  Ōrākei Report at 277-279 [311.07123] at [311.07407]-[311.07409]. 
103  Wai 388 statement of claim, 17 August 1933 [306.03727]. 
104  Ngāti Whātua Ōrākei Agreement in Principle [322.14322]. 
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Tāmaki Makaurau Settlement Process Inquiry: Wai 1362 

5.11 The release of the Ngāti Whātua Ōrākei AIP prompted applications 

to the Waitangi Tribunal by other iwi who viewed the AIP as a slight 

to their perceived interests in the isthmus.  

5.12 Following an urgent inquiry, the Tribunal (headed by 

Judge Wainwright) issued the Tāmaki Process Settlement Report.105 

5.13 The Tāmaki Process Settlement Report concluded that there had 

been inadequate engagement by the Crown with other iwi who 

asserted overlapping interests.106  The Tribunal was critical of the 

guidance in the Office of Treaty Settlements’ “Red Book”, which it 

considered contained only “broad outlines of aspiration and 

principle”.107  

5.14 The Report further questioned the use of “predominance of 

interests” as a basis for giving exclusive rights in cultural sites to 

one group.108  It considered ‘predominance of interest’ was “a 

Pākehā notion that had no place in Treaty settlements.  Where there 

are layers of interests in a site, all the layers are valid.”109 

5.15 The Court will hear more on the substantive merits of this Report.  

The plaintiff says that it misunderstands tikanga and overlooks Ngāti 

Whātua Ōrākei’s mana whenua.  Two contextual points are 

important to keep in mind from the outset. 

5.16 First, the Tāmaki Process Settlement Report was an urgent inquiry 

primarily concerned with process.  Although it includes discussion 

regarding tikanga, in particular how claims to the whenua should be 

assessed, these are brief, and ancillary to its findings on the 

                                            
105  Tāmaki Process Settlement Report [319.12210]. 
106  Tāmaki Process Settlement Report at 86-93 [319.12210] at [319.12305]-

[319.12312]. 
107  Tāmaki Process Settlement Report at 86 [319.12210] at [319.12305]. 
108  Tāmaki Process Settlement Report at 86 [319.12210] at [319.12305]. 
109  Tāmaki Process Settlement Report at 96-97 [319.12210] at [319.12315]-

[319.12316]. 
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transparency and adequacy of interaction between the Crown and 

overlapping claimants.   

5.17 Second, this was a report, focussed on the process as it related to 

the Crown and other Tāmaki Makaurau iwi, with minimal 

involvement from Ngāti Whātua Ōrākei.  Ngāti Whātua Ōrākei 

received a fraction of the cross-examination time afforded to other 

parties.110  Ngāti Whātua Ōrākei had insufficient opportunity to both 

emphasise its mana whenua over the isthmus, or to explain why it 

believed mana whenua ought to be a key consideration in 

determining Treaty Settlements. 

5.18 Two new negotiation avenues with the Crown commenced following 

the Tāmaki Process Settlement Report: 

(a) a renegotiation of Ngāti Whātua Ōrākei’s settlement; and 

(b) negotiations with the Crown, and other Tāmaki Makaurau iwi, 

regarding a collective settlement. 

Settlement with the Crown 

5.19 In the aftermath of this report, the Crown refused to maintain the 

RFR offered in the 2006 AIP.  Nor would it offer an exclusive RFR in 

the Ōrākei block itself; to do so, the Crown believed, would set a 

precedent for other members of the Tāmaki Collective to seek an 

exclusive RFR over their core areas of interest in Tāmaki.111   

5.20 Instead, Ngāti Whātua Ōrākei received financial and commercial 

redress of $18 million, which financed its purchase of Crown 

properties (including some New Zealand Defence Force properties) 

both in Epsom and on the North Shore.112  

5.21 Ngāti Whātua Ōrākei’s cultural redress was also altered.  The Crown 

would no longer offer cultural redress at Maungakiekie, 

                                            
110  Newsletter of the Ngāti Whātua o Ōrākei Māori Trust Board, 22 August 2007 

[309.06231] at [309.06232]. 
111  Aide Memoire: Ngāti Whātua o Ōrākei commercial redress issues, 16 November 

2010 at [9] [332.21504] at [332.21506]. 
112  Ngāti Whātua Ōrākei Settlement Deed at [6.1]-[6.9] [323.15041] at 

[323.15088]. 
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Maungawhau, and Puketāpapa (Mt Roskill).  As alternate cultural 

redress, the Pourewa Creek site, was vested in Ngāti Whātua 

Ōrākei.113  

5.22 The plaintiff maintains these changes to its settlement package were 

driven by Crown exigencies in the wake of the Tāmaki Process 

Settlement Report – not by any reassessment of Ngāti Whātua 

Ōrākei’s legitimate interests in the Tāmaki isthmus.  Importantly, 

the AHA – in which the Crown acknowledged Ngāti Whātua Ōrākei’s 

ahi kā in the Tāmaki isthmus – did not change.114 

“Tāmaki Collective” 

5.23 Alongside Ngāti Whātua Ōrākei’s individual settlement, new 

negotiations were commenced with a wider group which became 

known as the Tāmaki Collective.  

5.24 The impetus for the Tāmaki Collective negotiations was a report 

prepared by Sir Douglas Graham, responding to the Tāmaki Process 

Settlement Report.115  The report was addressed to the Minister for 

Treaty of Waitangi Negotiations, and to “the iwi/hapu of the Kaipara, 

Tāmaki Makaurau and the Coromandel”.116 

5.25 Sir Douglas opined that “the only realistic way forward”, in order to 

resolve the disputes which had given rise to the Tāmaki Settlement 

Process Report, was “to suggest that the issue of mana whenua is 

put to one side for the purposes of these negotiations, and instead 

regard is had to interests in the whole”.117  He recommended the 

                                            
113  Ngāti Whātua Ōrākei Settlement Deed at [5.7]-[5.10] [323.15041] at 

[323.15085]. 
114  Ngāti Whātua Ōrākei Settlement Deed at [2.12] [323.15041] at [323.15054].  

See also [2.4] at [323.15041] at [323.15051].   
115  Report by the Rt Hon Sir Douglas Graham to the Minister for Treaty of Waitangi 

Negotiations and to the iwi/hapu of the Kaipara, Tāmaki Makaurau, and the 
Coromandel, 24 June 2009 [332.21443]. 

116  Report by the Rt Hon Sir Douglas Graham to the Minister for Treaty of Waitangi 
Negotiations and to the iwi/hapu of the Kaipara, Tāmaki Makaurau, and the 
Coromandel, 24 June 2009 [332.21443]. 

117  Report by the Rt Hon Sir Douglas Graham to the Minister for Treaty of Waitangi 
Negotiations and to the iwi/hapu of the Kaipara, Tāmaki Makaurau, and the 
Coromandel, 24 June 2009 [332.21443] at [332.21447]. 
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Crown negotiate with all tangata whenua groups in Tāmaki 

Makaurau, Kaipara, and the Coromandel.118  

5.26 Ultimately, after lengthy negotiations, Ngā Mana Whenua o Tāmaki 

Makaurau, or simply the Tāmaki Collective, was formed in 2010.  It 

is a collection of 13 iwi that claim mana whenua interests in broader 

Auckland.  The Tāmaki Collective signed a Collective Redress Deed 

on 5 December 2012.119 The Deed provides, inter alia: 

(a) The Collective is responsible for the management of 14 

Tāmaki Makaurau maunga; and  

(b) The Collective holds a right of first refusal for Crown owned 

land over a broad area (which is far more extensive than the 

Ngāti Whātua Ōrākei 2006 RFR proposed in its AIP) as set out 

above.  The Collective RFR can be exercised by the Collective 

as a whole, or by one of three limited partnerships which 

represent the three broad groupings of the Tāmaki Collective 

members.  

5.27 The Tāmaki Collective Redress Deed is silent as to other iwi interests 

in the Tāmaki isthmus; there is no agreed historical account, nor 

statements of individual iwi’s core rohe. 

5.28 Ngāti Whātua Ōrākei will say that it entered into the Tāmaki 

Collective for a number of reasons.  

5.29 First, it was clear to Ngāti Whātua Ōrākei that the Tāmaki Collective 

would go ahead irrespective of its involvement.  To some extent, its 

‘hand was forced’ as the Crown began to negotiate with other iwi in 

the region.  Ngāti Whātua Ōrākei determined it would exercise its 

mana whenua by participating in the Collective.120   

5.30 Second, Ngāti Whātua Ōrākei was optimistic of its ability to engage 

positively with other iwi of Tāmaki Makaurau. Ngāti Whātua Ōrākei 

                                            
118  Report by the Rt Hon Sir Douglas Graham to the Minister for Treaty of Waitangi 

Negotiations and to the iwi/hapu of the Kaipara, Tāmaki Makaurau, and the 
Coromandel, 24 June 2009 [332.21443] at [332.21447]. 

119  Ngā Mana Whenua o Tāmaki Makaurau Collective Redress Deed [324.15973]. 
120  2 Blair at [29] [201.00104] at [201.00116]. 
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acknowledges, and has always acknowledged, its whanaungatanga 

ties with other iwi in Tāmaki Makaurau.  It was hopeful that it could 

work with its close relations to mutual benefit; with iwi sharing 

opportunities where appropriate, but ultimately respecting each 

other’s core rohe.  

5.31 The plaintiff is clear that the Tāmaki Collective is not, as some have 

alleged, a ‘cession’ of mana whenua by Ngāti Whātua Ōrākei.  

Equally, nor can it be a tool by which other iwi can assert mana 

whenua interests in central Auckland. 
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6 PROCEDURAL HISTORY 

6.1 A brief summary of the procedural history of this matter is useful for 

context about what the claim involves and does not involve. 

2015 genesis 

6.2 The proceeding commenced in August 2015 as a proceeding against 

the Crown only, in respect of the proposals to Ngāti Paoa. 121  Ngāti 

Paoa joined the proceeding as a second defendant, and Marutūāhu 

applied to become an intervener. 

6.3 The plaintiff’s claim was in response to learning that the Crown had 

made a preliminary decision to transfer a number of properties to 

Ngāti Paoa under s 120 of the Ngā Mana Whenua o Tāmaki 

Makaurau Collective Redress Act.122  These properties were all 

within the plaintiff’s rohe.   

6.4 The plaintiff was concerned that the Crown would proceed with the 

proposed property transfers to Ngāti Paoa before the Court could 

determine the extent of the plaintiff’s rights.  In response, on 

25 September 2015, senior Crown counsel assured counsel for the 

plaintiff that the Minister would not make a final decision until the 

plaintiff’s legal challenge had been determined.123 

The preliminary questions application 

6.5 Counsel for Ngāti Paoa proposed that the proceeding would benefit 

from the determination of preliminary questions regarding its 

amenability to judicial review and the applicability of tikanga as a 

common law restraint on Crown action. 

6.6 In a decision dated 4 March 2016, Wylie J declined that application, 

and ordered the service of the proceeding on all members of the 

Collective and certain further iwi.124  The iwi currently participating 

                                            
121  Statement of claim dated 27 August 2015 [101.00001]. 
122  Letter from Minister Finlayson to Ngāti Whātua Ōrākei Trust dated 17 August 

2015 [333.22427]. 
123  Email dated September 2015 from Senior Crown Counsel to various recipients 

[333.22429].  
124  Ngāti Whātua Ōrākei Trust v Attorney-General & Ors [2016] NZHC 347 at [61]. 
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in the claim (other than the second defendant) do so as interested 

parties. 

The Crown negotiates with Marutūāhu 

6.7 Not long after receiving this decision, the plaintiff learned that the 

Crown had recommenced its negotiations with Marutūāhu,125 and 

intended to make a preliminary decision on redress which (the 

plaintiff later learned) included properties within the plaintiff’s 

rohe.126   

6.8 At this point, Marutūāhu was a defendant in the proceeding.   

6.9 The plaintiff raised this issue with the Crown multiple times, noting 

that it was inappropriate to continue negotiations with Marutūāhu 

while this matter remained before the Court.127  The Crown however 

disregarded this – it made a preliminary decision and finalised it 

weeks later, giving the plaintiff two weeks to provide any substantial 

objection.128   

The Crown’s new strategy 

6.10 The Crown then changed course.  Because the proposals to offer 

properties in central Auckland to other iwi had been made by 

Ministerial decision, and the plaintiff had challenged those decisions 

by judicial review in the traditional way, the Crown sought to 

circumvent that process.  It took “decisions” out of the mix. 

6.11 The Crown developed a strategy that, contrary to the process to 

that point, no Ministerial decision on redress would be made; rather, 

the proposal for certain properties to be given to certain iwi for 

                                            
125  Letter from Office of Treaty Settlements to Ngāti Whātua Ōrākei Trust dated 

4 March 2016 [334.22486]. 
126  Letter from Minister Finlayson to Ngāti Whātua Ōrākei Trust dated 31 March 2016 

[334.22510]. 
127  Letter from Ngāti Whātua Ōrākei Trust to Office of Treaty Settlements dated 

22 March 2016 [334.22496]; Letter to Minister Finlayson from Chapman Tripp 
dated 1 April 2016 [334.22517] at [334.22519]. 

128  Letter from Minister Finlayson to Ngāti Whātua Ōrākei Trust dated 22 April 2016 
[334.22539], Letter from Minister Finlayson to Ngāti Whātua Ōrākei Trust dated 
13 May 2016 [334.22552]. 
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redress would simply be put to Parliament.129  In this way, the 

plaintiff would have nothing to challenge because to do so would be 

an affront to Parliamentary supremacy.130 

6.12 Following this new tactic, the Crown abandoned its earlier 

assurances to the plaintiff.  The Crown claimed those assurances 

could no longer be valid, as they were given in respect of a decision 

that was now superseded.131  However, as will be seen from Crown 

documents in early 2016, the Crown had not been honouring the 

assurances in any case.132  The Crown then provided new, but 

essentially worthless, assurances, in particular that it would provide 

the plaintiff with four weeks’ notice of any deed initialling.133 

6.13 The Crown also denied the plaintiff’s requests that the Crown give 

any undertakings to the plaintiff to not proceed with finalising the 

transfers to Marutūāhu.134 

6.14 Consistent with its new strategy, the Crown then sought to strike 

out the plaintiff’s claim.  This was six weeks after the plaintiff was 

first notified of this change in position, or three days after the Crown 

recorded its final decision.135  Again, these actions do not align with 

the relationship contemplated in the Crown apology in the Deed and 

Act. 

The Crown negotiates with Te Ākitai Waiohua 

6.15 In November 2016, the plaintiff learned that the Crown had offered 

further property redress within its rohe to another iwi – Te Ākitai 

                                            
129  Letter from Office of Treaty Settlements to Ngāti Whātua Ōrākei Trust dated 

2 June 2016 [334.22568]. 
130  Notice of interlocutory application by defendants to strike out proceedings dated 

11 July 2016. 
131  Letter from Crown Law to Chapman Tripp dated 21 June 2016 at [4]-[5] 

[334.22579]. 
132  Aide Memoire to Minister Finlayson dated 24 March 2016 at [15] [334.22498]. 
133  Letter from Office of Treaty Settlements to Ngāti Whātua Ōrākei Trust dated 

2 June 2016 [334.22568]. 
134  Letter from Chapman Tripp to Crown Law dated 19 May 2016 at [8] 

[334.22557] at [334.22559], Letter from Crown Law to Chapman Tripp dated 
20 May 2016 at [4] [334.22564]. 

135  Letter from Minister Finlayson to Ngāti Whātua Ōrākei Trust dated 8 July 2016 
[334.22582]. 
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Waiohua.136  Again, the plaintiff sought assurances from the Crown 

that it would not initial an Agreement in Principle with Te Ākitai 

Waiohua.137  Again these requests were ignored.  Instead, the 

Agreement in Principle was signed three days later without notifying 

the plaintiff of this event taking place and with no changes made in 

response to the plaintiff’s concerns.138 

The High Court strike out decision 

6.16 On 9 March 2017, this Court (Davison J) struck out the claim for 

want of a legal yardstick against which to assess executive action.139 

The Crown initials Ngāti Paoa Settlement Deed 

6.17 On 18 August 2017, the Crown initialled a settlement deed with 

Ngāti Paoa.140  The plaintiff learned about this the same day, purely 

by chance.   

The Court of Appeal upholds the High Court 

6.18 The plaintiff appealed, but on 4 December 2017, the Court of Appeal 

dismissed the appeal.  The Court of Appeal took the view that there 

was no proposal before it that could affect the plaintiff’s rights, 

other than a legislative proposal.141 

The Crown initials Marutūāhu Collective Redress Deed 

6.19 The plaintiff sought and subsequently obtained leave to appeal to 

the Supreme Court.142 

                                            
136  Letter from Office of Treaty Settlements to Ngāti Whātua Ōrākei Trust dated 

30 November 2016 [334.22648]. 
137  Letter from Chapman Tripp to Crown Law dated 13 December 2016 at [5] 

[334.22657], Letter from Chapman Tripp to Office of Treaty Settlements dated 
13 December 2016 at [11] [334.22659] at [334.22660]. 

138  Letter from Office of Treaty Settlements to Ngāti Whātua Ōrākei Trust dated 
16 January 2017 [334.22686]; Te Ākitai Waiohua and the Crown: Agreement in 
Principle to Settle Historical Claims dated 16 December 2016 [321.13650]. 

139  Ngāti Whātua Ōrākei Trust v Attorney-General & Ors [2017] 3 NZLR 516, [2017] 
NZHC 389 at [142]. 

140  Ngāti Paoa Deed of Settlement (Initialled) [327.17632].  
141  Ngāti Whātua Ōrākei Trust v Attorney-General & Ors [2017] NZCA 554, [2018] 2 

NZLR 648 at [105]. 
142  Ngāti Whātua Ōrākei Trust v Attorney-General & Ors [2018] NZSC 24 at [2]. 



  37 

 

100139230/8246241  

6.20 On 27 July 2018, the Crown initialled the Marutūāhu Collective 

Redress Act, as the Supreme Court’s judgment was pending.  

The Supreme Court restores the claim 

6.21 The Supreme Court ultimately restored the proceeding in a decision 

dated 17 September 2018.  That Court took the view that the 

proceeding could proceed insofar as it sought declarations of the 

plaintiff’s rights which go beyond the specific property redress in 

issue.143 

Terms of intervention are settled 

6.22 The next year was spent settling the composition and terms of 

intervention for interested parties.  The terms of that intervention 

were recorded in a Minute dated 5 August 2019 and are that the 

interested parties (Ngāti Paoa, Ngāi Tai ki Tāmaki, Te Ākitai 

Waiohua, Ngāti Whātua o Kaipara and Te Rūnanga o Ngāti Whātua) 

are entitled to: 

(a) be served with all documents and evidence filed; 

(b) appear at conferences and be heard on procedural matters 

should they wish; 

(c) file evidence in response to evidence that potentially affects 

their interests; 

(d) file and serve written submissions; 

(e) make oral submissions and cross-examine relevant witnesses 

at the hearing if the Court considers that would assist; but 

(f) must not seek or be required to pay costs provided they abide 

these terms.144 

6.23 The terms of intervention are slightly different for two iwi not from 

the Auckland area.  Ngāti Kuri and Ngāi Te Rangi may not file 

                                            
143  Ngāti Whātua Ōrākei Trust v Attorney-General & Ors [2018] NZSC 84, [2019] 1 

NZLR 116 at [50]-[53] [PLF BoA, Tab 4]. 
144  Minute No 2 of Palmer J dated 5 August 2019, at [2]. 
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evidence but may provide written submissions, appear at the 

hearing, and make oral submissions if the Court has time and would 

find it helpful.145 

The Crown progresses its settlement with Te Ākitai Waiohua 

6.24 On 19 November 2019, the Crown made a preliminary decision that 

offered several properties to Te Ākitai Waiohua within the plaintiff’s 

heartland.146  The plaintiff again raised concerns with the Crown,147 

but the Crown dismissed these concerns as being incorrect.148  

Finally, on 23 December 2020, with six weeks until trial, the Crown 

and Te Ākitai Waiohua initialled Te Ākitai Waiohua’s Deed of 

Settlement.149   

Ngāti Whātua Ōrākei’s claim remains consistent 

6.25 The current amended statement of claim was filed on 

22 November 2019 and the parties have been preparing for trial 

largely in line with a timetable set on 13 November 2019.150 

6.26 The litigation journey to the start of this trial has now taken over 65 

months.  It stands to reason therefore that the issues involved are 

of serious importance to the plaintiff. 

6.27 Despite this long journey, the outcome the plaintiff seeks remains 

consistent: declarations as to its rights under tikanga and that 

Crown decisions that relate to transfer of relevant land must be 

made consistently with tikanga.   

6.28 These declarations remain largely consistent across the various 

versions of the statement of claim.  

                                            
145  Ngāti Whātua Ōrākei Trust v Attorney-General & Ors [2019] NZHC 2363 at [25]. 
146  Letter from Minister Little to Ngāti Whātua Ōrākei Trust dated 19 November 2019 

[335.23399]. 
147  Letter from Chapman Tripp to Minister Little dated 27 November 2019 

[335.23402].  
148  Letter from Crown Law to Chapman Tripp dated 6 December 2019 [335.23405] 
149  2 Little [341.27386]. 
150  Minute No 4 of Palmer J dated 13 November 2019 at [5]. 
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“Straw man” distortions of the plaintiff’s claim 

6.29 Various arguments have been made along that path that are 

disrespectful to the plaintiff, and wrong, but which are liable to be 

repeated in evidence before this Court: 

(a) that the plaintiff seeks to stop the Treaty settlements of other 

iwi151 (it does not; it has only ever sought relief relating to 

the offers of property within its heartland to other iwi, but no 

other aspects of any settlement.152  Those settlements quite 

obviously continue to progress, including the offers of 

property which aggrieve the plaintiff); 

(b) that it seeks a veto over any Crown land being offered in 

Auckland to any other iwi153 (it does not; it has only ever 

sought relief relating to its heartland, not other parts of 

Auckland, and it has never sought a “veto” in those terms.154 

Rather it has sought a declaration that the Crown ought to 

obtain the plaintiff’s approval before proposing to dispose of 

land in the plaintiff’s heartland to other iwi); 

(c) that it seeks exclusive rights over the land in its heartland155 

(it does not; it seeks declarations as to its mana whenua and 

151  1 McEnteer at [217] [203.01328] at [203.01374]; 1 W Ngamane at [131] 
[203.01392] at [203.01412]; 1 M Wilson at [137] [203.01460] at 
[203.01478]. 

152  2 Blair at [109] [201.00104] at [201.00145]; Letter from Chapman Tripp to 
Office of Treaty Settlements dated 11 August 2016 at [3] [334.22583]; Letter 
from Chapman Tripp to Office of Treaty Settlements dated 16 August 2016 at [3] 
[334.22586]; Letter from Chapman Tripp to Office of Treaty Settlements dated 
15 March 2017 at [4] [334.22711]. 

153  1 Dreaver at [118] [202.00758] at [202.00786]; Memorandum from Mike 
Dreaver to Marutūāhu, Ngai Tai ki Tāmaki and Ngāti Whātua Ōrākei dated 
27 September 2011 at [4] [333.21694]; 1 Compain at [11(b)] [202.01317] at 
[202.01319]; 1 McEnteer at [10(b)], [160], [221(d)-(h)] [203.01328] at 
[203.01330], [203.01360], [203.01375]; 1 Mikaere at [10(b)], [23(a)], [78] 
[203.01376] at [203.01378], [203.01380], [203.01387]; 1 W Ngamane at 
[8(b)], [128(b)], [138] [203.01392] at [203.01394], [203.01412], 
[203.01413]; 1 D Ngamane at [9(b)], [12(b)] [203.01414] at [203.01416], 
[203.01416]; 1 Peters at [14(b)], [17] [203.01432] at [203.01433], 
[203.01434]; 1 Rawiri at [9(b)], [73] [203.01435] at [203.01437], 
[203.01443]; 1 M Wilson at [14(b)], [135(b)], [145] [203.01460] at 
[203.01462], [203.01478], [203.01478]. 

154  2 Blair at [9]-[11] [201.00104] at [201.00108]-[201.00109]; 2 Kawharu at 
[60]-[61] [201.00289] at [201.00306]. 

155  1 Ngapo at [34] [203.01418] at [203.01423[; 1 Compain at [11(a)] 
[202.01317] at [202.01319]; 1 McEnteer at [10(a)], [47], [161], [216], [221] 
[203.01328] at [203.01330], [203.01340], [203.01360], [203.01374], 
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ahi kā.156  The use of the word “exclusive” arises from the 

plaintiff’s view, and expert evidence, that mana whenua in 

the heartland of an iwi is a matter of authority, and is not 

shared.157  This is not to say other iwi have no interests, 

or May not receive redress, in that heartland, provided the 

plaintiff’s rights are acknowledged and respected); 

(d) that the plaintiff contracted away its mana whenua by 

agreeing to enter the Tāmaki Collective (it did not; the 

Tāmaki Collective arrangements, while uncomfortable, were 

an expression of the plaintiff’s mana whenua, and provided it 

with opportunities in the greater Auckland area);158 

(e) the plaintiff has sued iwi or challenged their redress directly159 

(it has not; any iwi involved in this proceeding, either as a 

defendant or as an interested party, applied to the Court for 

this status.  Further the plaintiff has not applied to the Court 

to invalidate any redress and any descriptions of redress the 

plaintiff has given are used by way of illustrations of a 

defective Crown policy);160 

                                            
[203.01375]; 1 Mikaere at [10(a)], [56] [203.01376], [203.01378],  
[203.01385]; 1 W Ngamane at [8(a)], [128(c)], [131] [203.01392] at 
[203.01394], [203.01412], [203.01412]; 1 D Ngamane [9(a)], [12(c)] 
[203.01414] at [203.01416], [203.01416]; 1 Peters at [14(c)] 
[203.01432] at [203.01433]; 1 Rawiri at [9(a)], [63(c)], [65] [203.01435] 
at [203.01437], [203.01442], [203.01443]; 1 M Wilson at [14(a)], [37], 
[135(c)], [137] [203.01460] at [203.01462], [203.01465], [203.01478], 
[203.01478];. 1 D Wilson at [36], [68] [203.01496] at [203.01501], 
[203.01507]; 1 K Wilson [25] [203.01508] at [203.01512]. 

156  4ASOC at [33] [101.00171] at [101.00180].  
157  2 Blair at [9] [201.00104] at [201.00108]; 2 Kawharu at [12] [201.00289] 

at [201.00294]; 1 Kruger at [108]-[109] [201.00310] at [201.00337]; 2 
Kruger at [17]-[18] [201.00364] at [201.00369]; 2 Meredith at [8] 
[201.00435] at [201.00438]; 1 Tawhiao at [31]-[32] [201.00585] at 
[201.00593]-[201.00594]; 2 Tawhiao at [17] [201.00607] at [201.00612]. 

158  Tāmaki Makaurau Claims: Concepts for discussion [332.21470] at 
[332.21472]; 1 Blair at [196]-[201] [201.00001] at [201.00061]-
[201.00062]; 2 Blair at [26] [201.00104] at [201.00114]; 2 Kawharu at 
[62]-[68] [201.00289] at [201.00307]-[201.00308]. 

159  1 K Wilson at [103] [203.01508] at [203.01527]. 
160  2 Blair at [39] [201.00104] at [201.00119]. 
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(f) the plaintiff is preventing other iwi receiving redress from a 

small number of available properties161 (it is not; there are a 

number of available properties within the rohe of these iwi 

that can be provided in redress.  There are however a limited 

number of properties available that are within the plaintiff’s 

rohe).162   

  

                                            
161  1 Dreaver at [158] [202.00758] at [202.00797]; 2 Finlayson at [6.4] 

[202.00805] at [202.00807]; 1 Little at [31.3] [202.00818] at 
[202.00826]; 1 K Wilson at [69] [203.01508] at [203.01521]. 

162  2 Blair at [41] [201.00104] at [201.00119]. 
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7 THE SUPREME COURT JUDGMENT 

7.1 It is useful to briefly revisit the Supreme Court’s decision on the 

defendants’ application to strike out this proceeding.163  It is a 

significant decision concerning the limits and function of judicial 

review, both generally and as it applies to the present proceeding. 

7.2 The Supreme Court decided in the plaintiff’s favour, striking out only 

two aspects of the statement of claim.  Those were the declarations 

sought as to the lawfulness of the Minister’s decisions to offer land 

within the 2006 RFR Land to Ngāti Paoa and Marutūāhu 

respectively, and were struck out for inconsistency with the principle 

of non-interference in parliamentary proceedings.164   

7.3 The Court allowed the remainder of the plaintiff’s claim to proceed.  

Generally, it sounded a “note of caution” about the extent to which 

the principle of non-interference in parliamentary proceedings had 

been applied to decisions that were somewhat distant from the 

actual parliamentary process.165  The Chief Justice described this as 

an “unwarranted extension of proper principle”.166 

7.4 The Court held that the remainder of the plaintiff’s claim sought to 

challenge public law decisions which could properly be subject to 

review without offending against the principle.  It held that the 

Court of Appeal was wrong to determine that the Crown’s decisions 

would only impact the plaintiff through proposed legislation, and 

that there were live issues as to the nature and scope of the 

plaintiff’s rights to be determined.167 

7.5 The Court characterised the plaintiff’s claim as encompassing four 

aspects:168  

                                            
163  Ngāti Whātua Ōrākei v Attorney-General & Ors [2018] NZSC 84, [2019] 1 NZLR 

116 [PLF BoA, Tab 4]. 
164  At [67].  [PLF BoA, Tab 4]. 
165  At [46] per France J.  [PLF BoA, Tab 4]. 
166  At [104] per Elias CJ.  [PLF BoA, Tab 4]. 
167  At [48] per France J.  [PLF BoA, Tab 4]. 
168  At [50].  [PLF BoA, Tab 4]. 
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(a) a declaration as to the plaintiff’s rights arising either out of 

the Treaty of Waitangi or customary rights;  

(b) a declaration as to the plaintiff’s rights arising out of the 2012 

Settlement Act;  

(c) a challenge to the Crown’s overlapping claims policy; and 

(d) review of the Crown’s approach to the giving of notice under s 

120 of the Collective Redress Act. 

7.6 On the first two points, the Court held that it must be open to the 

plaintiff to seek to clarify its rights, and disagreed with this Court 

(Davison J) that the declarations would have little utility.169  It found 

that to strike out the claim would be to ignore the functions of the 

courts to make declarations of right.170  It also dismissed the 

Crown’s submission, that the proceeding was not appropriately 

constituted to deal with customary rights, as providing no basis for 

striking out the proceeding. 

7.7 On the third point, the Court identified that the “heart” of the 

plaintiff’s complaint is that the Crown is wrong to say that tikanga 

and Treaty rights do not have to be determined prior to the making 

of a settlement offer.171  It held that a Crown policy can be the 

subject of review and that the plaintiff has an ongoing, live interest 

in how the policy is applied in its heartland.172 

7.8 On the fourth point, the Court held that the application of s 120 of 

the Collective Act is reviewable provided the challenge is 

independent of the particular decisions made by the Minister 

regarding the offers to Marutūāhu and Ngāti Paoa.173 

7.9 The Supreme Court decision is self-evidently significant.  It provides 

a clear signal that the courts May take on a more active role in 

                                            
169  At [51]-[52].  [PLF BoA, Tab 4]. 
170  At [46] per France J.  [PLF BoA, Tab 4]. 
171  At [58] per France J.  [PLF BoA, Tab 4]. 
172  At [59] per France J.  [PLF BoA, Tab 4]. 
173  At [63] per France J.  [PLF BoA, Tab 4]. 
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scrutinising the Crown’s Treaty settlement practices, particularly 

where an applicant also seeks declarations of customary rights.  
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8 THE CLAIM 

8.1 The background of the claim has largely been covered in earlier 

sections. 

Crown obligations 

8.2 The core propositions of the claim begin at [24] of the 4ASOC which 

sets out the plaintiff’s position, that in developing Treaty settlement 

proposals involving the transfer of land, or recognition of an interest 

in land within the plaintiff’s heartland, the Crown must act: 

(a) in accordance with tikanga; 

(b) in accordance with its commitment to the plaintiff in the 

Settlement Deed; 

(c) in accordance with its commitment to the plaintiff in the 

Settlement Act; 

(d) with appropriate acknowledgement of the ahi kā of the 

plaintiff; 

(e) in a way that does not erode the mana whenua of the 

plaintiff; 

(f) consistently with the Treaty and its principles, including the 

honour of the Crown; 

(g) consistently with the rights and freedoms affirmed in the 

United Nations Declaration on the Rights of Indigenous 

Peoples. 

Tikanga principles 

8.3 The particular principles of tikanga relied on are: 

(a) ahi kā or ahi kā roa – the concept of keeping the home fires 

lit, more broadly understood as intergenerational (usually 

three generations) continuous occupation, use and permanent 

control of land; 
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(b) mana whenua – the ability to influence and exercise control 

over land through mana (that mana having been received 

from the land, by virtue of a continuous exercise of ahi kā); 

(c) take tuku (or take tuku iho) – traditional principles applying 

to the gifting of land, including an expectation of return of 

gifted land instead of alienation, and of an ongoing 

relationship and reciprocal obligations; 

(d) tuku whenua – the gifting of land with the inherent 

requirement of respect for the mana of the gifting party by 

the recipient, such that the land in question is never truly or 

completely alienated, and the expectation of an ongoing 

relationship and reciprocal obligations; and 

(e) take hoko – the acquisition of land in exchange for 

consideration, including an expectation of ongoing residual 

rights in the land between the parties to the relationship. 

Overlapping Claims Policy 

8.4 The plaintiff’s criticism of the Overlapping Claims Policy is at [25], 

which notes that under the policy: 

(a) the Crown will not recognise claimant group boundaries, even 

where sufficient evidence exists to demonstrate an exclusive 

claim to a particular area; 

(b) the Crown will not resolve the question of which group has 

predominant interest in a relevant area, and directs resolution 

of disagreements among affected groups; 

(c) if no agreement is reached, the Crown will make a decision 

guided by its wish to reach a fair settlement and maintain its 

ability to provide appropriate redress for other claimant 

groups. 

The plaintiff’s rights 

8.5 The plaintiff’s claimed rights are at [26] and include: 
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(a) the right to be fully consulted by the Crown regarding 

proposals involving its heartland; 

(b) the right to have the Crown acknowledge its ahi kā; 

(c) the right to prevent the Crown from developing proposals 

involving its heartland if such a proposal would be offensive 

to the plaintiff as a matter of tikanga, or would unjustifiably 

erode its mana whenua in its heartland, or where the 

proposal involves the 1840 Transfer Land and the plaintiff 

does not agree to the transfer. 

8.6 The Overlapping Claims Policy is further criticised at [27] for failing 

to take into account the propositions at [24] and the rights pleaded 

at [26]. 

8.7 The need for relief is set out at [28] on the basis that the Crown 

intends to conclude further Treaty settlements with iwi claiming 

interests in Auckland. 

The “decisions” distraction 

8.8 At [29], responding to ongoing Crown counsel insistence that this 

claim is an orthodox judicial review (when the procedural history 

and Supreme Court decision make it clear it is anything but), the 

plaintiff sets out, contingently, decisions by the Crown which it 

says may be in issue.  Those decisions are to adopt and apply the 

Overlapping Claims Policy, and to decline to modify or amend the 

policy to take account of the plaintiff’s claimed rights, and the 

Crown’s pleaded obligations. 

Grounds of review 

8.9 The pleaded grounds of review then are, first, illegality at [30], by 

failing to accept and treat as valid the propositions at [24] and the 

rights at [26]. 

8.10 The second ground of review is a failure to take into account 

mandatory relevant considerations, which relies on the same rights 

and obligations as the first ground. 
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The declarations 

8.11 The plaintiff seeks declarations reflecting its rights and the Crown’s 

obligations. 

8.12 The first declaration, (a), seeks a declaration of the plaintiff’s mana 

whenua and ahi kā in the 2006 RFR Land and the 1840 Transfer 

Land. 

8.13 The second declaration, (b), seeks a declaration that when applying 

the Overlapping Claims Policy in a way which May affect the 2006 

RFR Land or the 1840 Transfer Land, the Crown must act in 

accordance with tikanga, and in particular the plaintiff’s tikanga; 

8.14 The third declaration, (c), seeks a declaration that when the Crown 

develops proposal involving land in the 2006 RFR Land or the 1840 

Transfer Land for use in proposed settlements with iwi who do not 

have ahi kā in respect of that land, that the Crown’s actions must be 

in accordance with tikanga, and in particular the plaintiff’s tikanga; 

and 

8.15 The fourth declaration, (d), seeks a declaration that in order to 

comply with tikanga in respect of the matters in declarations (b) and 

(c), the Crown must: 

(a) appropriately consult the plaintiff as the iwi having ahi kā; 

(b) acknowledge the plaintiff as the iwi having ahi kā; 

(c) decline to include land in the proposed settlement if there is 

evidence its inclusion would unjustifiably erode the mana 

whenua of the plaintiff as the iwi having ahi kā; and 

(d) decline to include land in the proposed settlement where the 

land has previously been the subject of a gift to the Crown by 

the plaintiff unless the plaintiff, as the gifting iwi, has 

provided its consent to the transfer. 
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9 LEGAL ISSUES 

9.1 Legal issues will of course be a feature of closing submissions.  

However the key legal issues for determination are summarised 

below as a preview. 

Justiciability 

9.2 It is anticipated one of the issues the Court will need to resolve is 

the extent to which judicial review orthodoxy is relevant in a 

proceeding seeking declarations as to rights. 

9.3 For the plaintiff, the position will be that the issues of justiciability, 

and the spectre of settlement legislation, do not prevent the Court 

from making the enquiries the plaintiff seeks, lest the Crown 

become the sole arbiter of its own justice.174 

Declarations as to rights 

9.4 It should be common ground that the jurisdiction of this Court 

includes the power to grant declarations as to rights, including 

“passive” declarations, which include declarations to ensure 

consistency of decision-making, and which fall short of specific 

challenges to Parliament’s ability to enact legislation.175 

Declarations as to policy 

9.5 This Court’s jurisdiction extends to declarations as to the lawfulness 

of Crown policy, having regard to its contents, context and 

underlying purpose.176 

9.6 The recognition of customary rights derived from tikanga will be a 

further issue.  The tikanga relevant to this case will be proved as a 

                                            
174  Te Ohu Kai Moana Trustee Ltd v Attorney-General [2016] NZHC 1798, [2016] 

NZAR 1169 at [27]; Morrison v Treaty of Waitangi Fisheries Commission [2004] 
1 NZLR 419 (HC) [PLF BoA, Tab 3]; Port Nicholson Block Settlement Trust v 
Attorney-General [2012] NZHC 3181 [PLF BoA, Tab 5]. 

175  Ngāti Whātua Ōrākei Trust v Attorney-General & Ors [2019] 1 NZLR 116, [2018] 
NZSC 84 at [34], [53] [PLF BoA, Tab 4]. Port Nicholson Block Settlement Trust 
v Attorney-General [2012] NZHC 3181 at [58]-[60] [PLF BoA, Tab 5]. 

176  Attorney-General v Refugee Council of New Zealand Inc [2003] 2 NZLR 577 (CA) 
at [106] [PLF BoA, Tab 1]; Gillick v West Norfolk and Wisbech Area Health 
Authority [1986] AC 112 at 193 (HL) [PLF BoA, Tab 2]; Smith v Attorney-
General [2019] NZHC 835, [2019] NZAR 767 at [45]-[47] [PLF BoA, Tab 6]. 
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matter of fact through evidence, but the legal effect of that tikanga 

will remain to be determined.  Customary rights though, are 

recognised in New Zealand law, independently of being required to 

fit in a traditional property law framework.177 

9.7 Finally, there will be an issue as to whether the matters raised in 

this claim engage the honour of the Crown, and the Crown’s 

commitments under international instruments. 

  

                                            
177  Trans-Tasman Resources Ltd v Taranaki-Whanganui Conservation Board [2020] 

NZCA 86 at [166]; Attorney-General v Ngāti Apa [2003] 3 NZLR 643 (CA) at 
[183]-[186]; Takamore v Clarke [2011] NZCA 587, [2012] 1 NZLR 573 at [109]-
[111] [PLF BoA, Tab 7]. 
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10 OVERLAPPING CLAIMS POLICY 

10.1 The plaintiff’s challenge to the Crown’s “Overlapping Claims Policy” 

for Treaty claims settlement processes in Tāmaki Makaurau is a 

central element of the 4ASOC.  The plaintiff also says that the exact 

content of this Policy is difficult to discern, and that the Office of 

Treaty Settlement’s primary policy publication (known as the Red 

Book) is insufficient to inform claimants.  

The Red Book 

10.2 There have been four iterations of the Red Book since it was first 

published in 1999.178   

10.3 The section on overlapping claims has remained constant since 

2012.  The section:179 

(a) notes that the settlement process is not intended to establish 

or recognise claimant group boundaries, nor resolve the 

question of which claimant group has the predominant 

interest in a general area. Such matters can only be decided 

between claimant groups themselves.  

(b) refers to the Tribunal’s 1999 Ngāti Awa Raupatu Report, 

which provides that “the principle [of boundaries] was not 

that of exclusivity but that of associations.  Indeed, the 

formulation of dividing lines was usually a last resort.” 

(c) provides that in areas where there are overlapping claims, the 

Crown encourages groups to discuss their competing claims 

early.  The Crown will assist this process by providing 

information on proposed redress items to all groups with a 

shared interest in a site or property.  

(d) suggests where there are overlapping claims, non-exclusive 

redress might be more appropriate.  

                                            
178  2018 Red Book [334.22866].   
179  2018 Red Book at 53-54. [334.22866] at [334.22922]. 
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(e) however, although the Crown would prefer disagreements 

were settled by agreement between claimant groups, in the 

absence of agreement, the Crown will make a decision.  In 

reaching any such decision on overlapping claims, the Crown 

will be guided by two general principles: 

(i) the Crown’s wish to reach a fair and appropriate 

settlement with the claimant group in negotiations; and 

(ii) the Crown’s wish to maintain, as far as possible, its 

capability to provide appropriate redress to other 

claimant groups and achieve a fair settlement of their 

historical claims. 

Alternate statements of the Policy 

10.4 The documents provided by the first defendant as disclosure in this 

proceeding make it clear there are further components to the 

Overlapping Claims Policy beyond the principles in the Red Book.  A 

few examples are illustrative. 

OTS advises the Minister of changes to the Policy  

10.5 A 2003 briefing paper for the Minister of Treaty Negotiations 

outlines the Crown’s approach to cross-claims, in response to 

criticism by the Tribunal in the Ngāti Tūwharetoa ki Kawerau Cross-

Claims Report.180  In respect of a criticism that cross-claim 

consultation was “too little, too late”, OTS advised the Minister it 

now intended to initiate contact with cross-claimants after Terms of 

Negotiation were signed, rather than after an AIP had been 

reached.181  It further advised the Minister “as part of its 

consultation with cross-claimants, the Crown is now providing cross-

claimants with an early and clear explanation on Crown settlement 

                                            
180  Office of Treaty Settlements The Crown’s approach to cross-claims, including a 

response to the Waitangi Tribunal’s cross claims report (14 August 2003). 
[307.04353]. 

181  Office of Treaty Settlements The Crown’s approach to cross-claims, including a 
response to the Waitangi Tribunal’s cross claims report (14 August 2003) at 
[21]-[22]. [307.04353] at [307.04357]. 
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policies (including cross-claim policy) and the process for addressing 

cross-claims.”182   

10.6 These details are absent from the Red Book.  The internal 

acknowledgement that changes were needed did not translate to an 

update to the Crown’s stated policy.  

10.7 Similarly, documents disclosed in this proceeding make it clear that 

following the Tāmaki Settlement Process Report, OTS indicated to 

the Minister it would make changes to the overlapping claims policy, 

and considered a range of changes. In broad terms the proposals 

involved the use of regional strategies, independent facilitation 

services, structures to manage ownership of shared interests, 

development and implementation of best practice guidance, and the 

use of other agencies (including the Waitangi Tribunal) to manage 

mandating issues.  

10.8 Despite these indications to the Minister, the Overlapping Claims 

Policy, as stated in the Red Book, remained static.  

OTS’s internal statements of the Overlapping Claims Policy 

10.9 OTS includes information for staff on the overlapping claims policy 

on its intranet.  In a section on settled groups and overlapping 

claims, the intranet includes a principle not present in the Red 

Book:183 

In order to prevent a Treaty breach, the Crown must find the 

right balance between recognising the mana of the settling 

group and not acting inconsistently with, or eroding the 

existing settlement and mana of any settled groups. 

10.10 One document on the OTS intranet is an overlapping claims 

resolution checklist.184  It advises “a minimum of four months 

                                            
182  Office of Treaty Settlements The Crown’s approach to cross-claims, including a 

response to the Waitangi Tribunal’s cross claims report (14 August 2003), Annex 
A at [19]. [307.04353] at [307.04365]. 

183  Office of Treaty Settlements “An Introduction to overlapping claims” (Intranet, 
2017) [334.22729] at [334.22733]. 

184  Office of Treaty Settlements “Facilitate overlapping claims resolution” 
[333.21935]. There is a further version within Office of Treaty Settlements “An 
Introduction to overlapping claims” (Intranet, 2017) – see [334.22729] at 
[334.22756]. 



  54 

 

100139230/8246241  

should be allowed” for complex overlapping issues.185 Steps in the 

process include: 

(a) determining “preferred resolution approach and tactics”; 

(b) meeting with overlapping claimants as appropriate to 

reiterate the Crown’s approach and timeframes to resolve 

overlapping claims, and discuss issues/resolution; 

(c) if after “an appropriate time”, the matter remains unresolved, 

a Ministerial decision is required, robust litigation analysis 

should be undertaken. The document notes “a decision to 

withdraw redress already offered, or to change the redress 

offered, May present risks to the settlement for the Crown 

and for the group involved.” 

10.11 The Crown appear to acknowledge their explanation of policy is 

deficient.  In a 2019 letter to the Iwi Chairs Forum commenting on 

the Forum’s proposed model for resolving overlapping claims, 

Minister Little assured the Forum that while the “external 

articulation of Crown policy” might not reflect it, the Crown does 

consider evidence of interests of settled groups before making 

redress offers.186 

Evidence given in the Hauraki Settlement Overlapping Claims 

Inquiry 

10.12 The Crown in the Waitangi Tribunal’s Hauraki Settlement 

Overlapping Claims Inquiry made a number of statements as to the 

nature of the overlapping claims policy.187  In particular, Lillian 

Anderson (a witness for the Crown in this proceeding): 

                                            
185  Office of Treaty Settlements “Facilitate overlapping claims resolution” (2013) 

[333.21935]. 
186  Letter from Minister Little to Iwi Chairs Forum dated 13 March 2019. 

[335.23313] at [335.23314]. 
187  Waitangi Tribunal The Hauraki Settlement Overlapping Claims Inquiry Report 

(Wai 2840, 2019) [322.13717]. 
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(a) confirmed in cross-examination that not all such [overlapping 

claims] strategies were necessarily written down, nor always 

communicated to groups with overlapping interests;188 

(b) told the Tribunal the Red Book did not reflect some significant 

changes in practice that had happened on the ground;189 

(c) in discussing whether perceptions of mana whenua status 

could be created by redress offers, agreed that while it might 

not be the Crown’s intention, ‘these areas of interest often 

take on a life’ of their own and such perceptions can persist 

during and after settlement negotiations.  Statutory 

acknowledgements, for example, could create the perception 

that an iwi that is not tangata whenua nonetheless has a 

certain standing in a particular area.  Ms Anderson also 

conceded that such instruments could be used by iwi to gain 

and exercise influence.190 

10.13 The Tribunal found “the claimants in this inquiry – and, we suspect, 

all non-settling and already settled groups with overlapping interests 

– found themselves subject to a mysterious and ever-changing pool 

of Crown practices, decisions, and personnel. These were, variously, 

at odds with the Crown’s own stated policies, and/or inconsistent 

with Treaty principles and the Crown’s corresponding duties.”191   

10.14 The plaintiff says this description accords with its own experience of 

the Overlapping Claims Policy.  It will show that the Policy is 

opaque, fails to take into account relevant considerations, and to 

date has been applied in a way that is inconsistent with the Office of 

Treaty Settlements’ obligations to settled iwi.  

  

                                            
188  Waitangi Tribunal The Hauraki Settlement Overlapping Claims Inquiry Report 

(Wai 2840, 2019) at 25. [322.13717] at [322.13759]. 
189  Waitangi Tribunal The Hauraki Settlement Overlapping Claims Inquiry Report 

(Wai 2840, 2019) at 32. [322.13717] at [332.13766]. 
190  Waitangi Tribunal The Hauraki Settlement Overlapping Claims Inquiry Report 

(Wai 2840, 2019) at 84. [322.13717] at [322.13818]. 
191  Waitangi Tribunal The Hauraki Settlement Overlapping Claims Inquiry Report 

(Wai 2840, 2019) at 32. [322.13717] at [322.13766]. 
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11 THE RELEVANT TIKANGA 

11.1 Tikanga is, of course, a central feature of the plaintiff’s claim.  The 

plaintiff relies on tikanga as a source of cognisable rights and as a 

legal constraint on the Crown’s Treaty settlement processes.  

Accordingly, proving the content and substance of the relevant 

tikanga will be a primary focus for the plaintiff.   

11.2 Tikanga Māori is a set of binding principles, beliefs and traditions 

practised collectively by whānau Māori, iwi and hapū.  The word 

“tika” means “straight, direct” and has connotations of “rightness” 

or “correctness”; accordingly, “tikanga” is often described as the 

“right” way of doing things.192  Tikanga is a normative system of 

values, standards, and principles that determine appropriate 

conduct within a particular community.193 

11.3 Tikanga are proved as a matter of fact, usually by expert evidence.  

Because tikanga are to an extent unique to a particular iwi or hapū, 

those specific tikanga cannot always be proved by an independent 

expert.  However, tikanga cannot usually be proved by people who 

do not have the necessary expertise. 

11.4 The plaintiff will present evidence from two expert fact witnesses, 

Margaret Kawharu and Ngarimu Blair, as to the content of te tikanga 

a Ngāti Whātua Ōrākei.  The plaintiff will also present more detailed 

tikanga evidence from three independent expert witnesses, 

Tāmati Kruger, Charlie Tawhiao, and Paul Meredith.  Additionally, 

the plaintiff will rely on scholarship from academic and historical 

sources as to the content of tikanga.194 

Mana whenua, take whenua and ahi kā 

11.5 Mana whenua is a core principle of tikanga which the plaintiff relies 

on to advance their case.  It seeks a declaration as to its status as 

                                            
192  1 Meredith at [28] [201.00375] at [201.00385]; 1 Kruger at [38] 

[201.00310] at [201.00320].  
193  1 Meredith at [30]–[31] [201.00375] at [201.00385]–[201.00386]; 1 

Kruger at [39] [201.00310] at [201.00320]. 
194  I H Kawharu Dimensions of Rangatiratanga (unpublished manuscript, 1996) 

[304.01963]. Paora Tuhaere “An Historical Narrative Concerning the Conquest 
of Kaipara and Tāmaki by Ngāti Whātua” (1923) 32 JPS [340.27210]. 
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mana whenua within the 2006 RFR Land; it also claims that this 

status has implications for how the Crown can develop redress 

proposals regarding land in that area. 

11.6 The evidence for the plaintiff is that mana whenua is the 

responsibility for exercising cultural authority over an area and its 

resources.  Mana whenua is synonymous with jurisdiction, authority 

or governance over land or territory.195   

11.7 As the experts will explain, mana whenua can be derived from 

various sources, known as take.196  These take give rise to 

responsibilities towards the land which, if discharged, will in turn 

give rise to mana whenua.197 

11.8 As will be explained, ahi is the principle that legitimises mana 

whenua.  Ahi or “fire” refers to a physical presence on the land, and 

is taken as evidence that a group is discharging their responsibilities 

to the land.  Ahi kā is the exercise of keeping the home fires lit, the 

metaphor for warmth, shelter, safety, company and security.   

11.9 While take whenua is the basis for a connection (take being the 

‘basis’ for a claim to whenua, ahi kā legitimises and maintains that 

connection.198  The evidence from the plaintiff’s experts will be that 

a group cannot maintain mana whenua in an area without the 

continuous exercise of ahi kā, of physical occupation.199     

11.10 The plaintiff’s witnesses will explain how Ngāti Whātua Ōrākei 

established take whenua in the 2006 RFR Land through the raupatu 

by Tuperiri in 1740 and the subsequent intermarriage with surviving 

Te Wai-o-Hua peoples, and how Ngāti Whātua Ōrākei have 

                                            
195  1 Meredith at [87] [201.00375] at [201.00403]; 1 Tawhiao at [27] 

[201.00585] at [201.00593]. 
196  1 Meredith at [55] [201.00375] at [201.00393]; 1 Kruger at [97]-[101] 

[201.00310] at [201.00335].  
197  1 Kruger at [102]-[106] [201.00310] at [201.00336].  
198  1 Meredith at [72] [201.00375] at [201.00398]; 1 Tawhiao at [41]–[42]. 

[201.00585] at [201.00596]. 
199  1 Meredith at [71] [201.00375] at [201.00398]. 
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continuously exercised ahi kā and accordingly maintained mana 

whenua over the 2006 RFR Land since that time. 

11.11 The plaintiff’s evidence is that they are the only group who have 

exercised and continue to exercise ahi kā and mana whenua in the 

2006 RFR Land since Tuperiri’s raupatu.   

Importance of ahi kā 

11.12 One of the controversial aspects of tikanga in this case will be the 

extent to which ahi kā or physical occupation is necessary to 

maintain mana whenua, the paramount jurisdictional authority in an 

area. 

11.13 The proposed evidence from Marutūāhu, Ngāi Tai ki Tāmaki, and Te 

Ākitai Waiohua suggests that they continue to have mana whenua 

within the Tāmaki isthmus despite having what Ngāti Whātua Ōrākei 

says is an occasional presence (exercised on Ngāti Whātua’s terms) 

within the 2006 RFR Land since Tuperiri’s raupatu.  These groups 

will emphasise their ancestral connections with paramount chiefs of 

Te Wai-o-Hua, who resided within the isthmus prior to the raupatu 

and Tuperiri’s annexation.  They will contend that those ancestral 

connections are the continued source of their mana whenua within 

the 2006 RFR Land.   

11.14 While the plaintiff does not intend to deny that these groups have 

enduring ancestral connections with the area, its evidence will be 

that those are not sufficient to confer mana whenua as that concept 

is widely understood.  While other groups have historical 

connections within the 2006 RFR Land, Ngāti Whātua Ōrākei alone 

has mana whenua, the paramount jurisdictional authority, by virtue 

of its own ancestral connections, successful conquest, and continued 

occupation since the mid-18th century. 

Shared mana whenua  

11.15 Another key issue will be whether mana whenua can be shared. 

11.16 The plaintiff’s evidence will be that mana whenua May be shared at 

the periphery – where tribal boundaries intersect, or in areas where 

there has been shared occupation by agreement.  But not in iwi 
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heartland.  The plaintiff has no agreement to share mana whenua in 

its heartland with any other iwi, and would not give its agreement to 

such a proposal. 

11.17 The independent experts for the plaintiff will give evidence that 

having a territory, a land in which a group is the paramount 

authority, is essential to hapū and iwi identity.  Accordingly, while 

mana whenua can be shared at the periphery, a group will always 

have a heartland where they are the sole and paramount authority.   

11.18 In resolving this issue, it will be crucial to distinguish between mana 

whenua or jurisdictional authority, and interests of another nature.  

The plaintiff does not deny that there are often multiple iwi and 

hapū connected to a particular site as a result of shared histories 

and whakapapa, but say that there is only one group with the ability 

to exercise cultural authority over all peoples at that site. 

What is sufficient to establish ahi kā 

11.19 The plaintiff’s evidence will be that ahi kā involves keeping the fires 

burning in one’s heartland, by tending to them.  It is continuous 

occupation, not allowing the fires to go out. 

Universality of tikanga  

11.20 Another area of controversy will be the extent to which tikanga is 

shared between iwi and hapū.   

11.21 The plaintiff’s evidence will be that while tikanga does vary between 

iwi and hapū, there is a core set of principles and norms that are 

necessarily shared in order to bind Māori together as a functioning 

society.200 

11.22 It appears that the witnesses for several of the parties will be able 

to agree on certain principles underlying tikanga, which are 

universally significant to Māori, including: 

                                            
200  2 Tawhiao at [36] [201.00607] at [201.00616]. 
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(a) Whanaungatanga: the value of relationships between people 

and between people and the land.  Whakapapa (genealogy) is 

the basis for whanaungatanga.201 

(b) Mana: meaning authority, control, influence, prestige.  There 

are four aspects of mana.  Mana atua: mana from the gods; 

mana tupuna: mana from one’s ancestors; mana tangata: 

mana derived from personal attributes; and mana whenua: 

mana from the land.202 

(c) Manaakitanga: generosity, caring for others and 

compassion.203  

(d) Tapu and noa: tapu goes to the heart of Māori religious 

thought and refers to everything that is not yet understood.  

It has been equated with the Christian idea of sacredness.   

Noa refers to the ordinary world, to safety.  Tapu and noa are 

complementary opposites.204 

11.23 Where the witnesses will disagree is in deciding how tikanga applies 

to land, and in particular how it applies to the Tāmaki isthmus.   

11.24 The evidence from the plaintiff’s independent expert witnesses will 

be that there are universal tikanga relating to whenua.  While there 

are local variations of customary practice, this is not true of the 

underlying philosophy.  The importance of whenua, the mana that 

flows from the whenua, and the duty expected of the people 

towards the whenua are seminal principles that are universal and 

constant in Te Ao Māori.205      

                                            
201  1 Maxwell at [98]–[99] [203.01556] at [203.01572]; 1 Kruger at [58.1] 

[201.00310] at [201.00325]. 
202  1 Kruger at [41] and [58.3] [201.00310] at [201.00321], [201.00325]; 1 

Maxwell at [109]–[113] [203.01556] at [203.01574]. 
203  1 Kruger at [58.2] [201.00310] at [201.00325]; 1 Maxwell at [117]–[119] 

[203.01556] at [203.01576]. 
204  1 Maxwell at [114]–[116] [203.01556] at [203.01575]; 1 Kruger at [58.4] 

[201.00310] at [201.00325]. 
205  2 Kruger at [25] [201.00364] at [201.00371]; 2 Meredith at [41]–[43] 

[201.00435] at [201.00449]; 2 Tawhiao at [37]–[38] [201.00607] at 
[201.00616]. 
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12 FACTUAL CONTROVERSIES 

Customary interests 

12.1 One of the issues which features large in this matter is the extent of 

interests of other iwi in Tāmaki Makaurau. 

12.2 By reference to the Tāmaki Process Settlement Report, it will be said 

by the second defendant and others that iwi relationships in Tāmaki 

are complex, and that many iwi have historical connections with the 

area. 

12.3 Much of that is not in dispute, although there is a need for precision 

when assessing where those historical connections are, and their 

nature and permanence. 

12.4 The issue here is rather the lens with which one should assess 

Tāmaki Makaurau.  The plaintiff says that the “layers of interest” 

approach does not accord with tikanga, which requires an 

assessment of mana whenua and ahi kā. 

12.5 The plaintiff also says that when the evidence of historical 

connections with Tāmaki is carefully considered, it will be clear that 

no other iwi has a credible claim to mana whenua or ahi kā in the 

1840 Transfer Land or the 2006 RFR Land. 

12.6 On the evidence for Marutūāhu about its historical connections with 

Tāmaki, one of the issues will be whether those connections are 

through any iwi other than Ngāti Paoa, which the plaintiff accepts 

has interests in Auckland to the east of the plaintiff’s heartland near 

and around the Tāmaki River. 

12.7 The plaintiff’s evidence will suggest that other than for Ngāti Paoa, 

the heartland for Marutūāhu iwi lies in the Hauraki region.  The 

customary interests for other parties claimed in Auckland are largely 

historical (pre-Treaty), fleeting or both, and are superseded by the 

plaintiff’s ongoing and continuous occupation of its heartland from 

the signing of the Treaty. 
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Shared mana whenua 

12.8 As noted earlier, a further theme in the evidence will be whether, in 

order to accommodate customary interests, there is either a local or 

universal theme of tikanga that mana whenua May be shared by 

different groups. 

12.9 A related issue will be the rights provided by having mana whenua.  

It is suggested for some parties that mana whenua is not an 

exclusive interest.  However the plaintiff’s evidence will be that 

mana whenua confers an ability and duty to exercise control and 

authority over an area. 

What is sufficient to establish ahi kā 

12.10 The plaintiff’s evidence will be that ahi kā involves keeping the fires 

burning in one’s heartland, by tending to them.  It is continuous 

occupation, not allowing the fires to go out. 

12.11 Some evidence will be proffered that the placement of taonga may 

be sufficient to establish the same, for example, through the 

depositing of artefacts at Auckland Museum.  The plaintiff’s evidence 

will be that such examples fall short of what is required to keep fires 

burning in an area. 

Whether tikanga is strictly localised 

12.12 There are local customs that vary from iwi to iwi, in particular 

relating to marae protocol.  Because of this, there is an effort in 

some of the proposed evidence to suggest that local tikanga in 

Auckland supports the sharing of interests. 

12.13 The plaintiff’s evidence will be to the contrary. 

12.14 The plaintiff’s evidence will be that there are generally shared 

tikanga principles, especially relating to land.   

The significance of whakapapa 

12.15 There is a proposition that mana can be held through whakapapa 

and therefore where iwi are related through intermarriage, mana 

can be shared. 
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12.16 The plaintiff’s evidence will be that whakapapa of this kind provides 

access to resources but not mana.  A party marrying into an iwi with 

mana whenua receives protection and security, but not the mana 

whenua itself. 

The defeat of Kiwi Tāmaki 

12.17 One of the most significant moments in the history of Tāmaki 

Makaurau is the defeat of Kiwi Tāmaki and his followers, following 

which the plaintiff, it will say, became the predominant iwi in central 

Auckland. 

12.18 How this defeat is properly stylised is a matter of discussion in the 

proposed evidence.  For the plaintiff, it is clear that this victory was 

“raupatu” or conquest, which is one of the ways in which mana over 

whenua May be ascertained. 

Withdrawal and return to Tāmaki 

12.19 An incursion by Ngāpuhi drove the plaintiff (and indeed all groups in 

the region) out of Tāmaki in the early 1800s.  The plaintiff sheltered 

with Waikato, an iwi of Tainui, and returned to Tāmaki well prior to 

the signing of the Treaty. 

12.20 The nature and timing of that return is a matter of some debate.  

The plaintiff’s evidence will be that the plaintiff’s return was 

accompanied by (but not derived in any sense from) Waikato, and 

its return to Auckland was not after or subject to the consent of any 

other iwi. 

The Native Land Court judgments 

12.21 The plaintiff received judgments in its favour from the Native Land 

Court about its right to the Ōrākei Block, and the evidence given 

and findings of that Court are part of the historical narrative 

supporting the plaintiff’s claim. 

12.22 The Native Land Court was a flawed institution.  It has been the 

subject of considerable and justified criticism, including from the 

plaintiff’s experts. 
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12.23 An issue will be what reliance can be placed on these judgments and 

the evidence given by the parties to those proceedings. 

12.24 The plaintiff’s evidence will be that the evidence and judgments are 

part of the available body of historical sources and evidence, and, in 

some instances, are the best evidence available.  These sources 

should of course be viewed with a careful/critical eye or cross-

checked against other sources.  That is what the plaintiff’s evidence 

does. 

The relevance of the “1840 rule” 

12.25 The plaintiff’s claim does not rely on the application of the 1840 rule 

(a rule applied by the Native Land Court that the party in occupation 

of land as at 1840 had the greatest claim to it). 

12.26 Rather, the plaintiff’s claim is that as a matter of fact and history, its 

occupation of Tāmaki prior to and after 1840 has been continuous 

and permanent.  1840 has a practical but not a legal impact on the 

plaintiff’s history in Auckland. 

The relevance of Mokoia 

12.27 The plaintiff, Marutūāhu and Ngāti Paoa have different perspectives 

on whether Ngāti Paoa’s presence in Mokoia (Panmure) was a result 

of a gift, or land that was conquered.  This debate, however, is 

irrelevant to the claim at hand.  Mokoia is outside of the 1840 Land 

Transfer and 2006 RFR Land and the plaintiff acknowledges Ngāti 

Paoa’s tikanga connections to, and lead mana whenua in, this land.   

The availability and use of tikanga in Treaty settlement negotiations 

12.28 The Crown policy provides some scope for encouragement of 

‘tikanga engagement’ to resolve overlapping claims.  The nature of 

this encouragement, and whether it is genuine and itself in 

accordance with tikanga, will be an issue of controversy. 

Scope of Ngāti Whātua Ōrākei’s settlement 

12.29 The Crown and others may allege inconsistencies insofar as Ngāti 

Whātua Ōrākei received properties on the North Shore, which was 
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outside of its core area of interest.206  The plaintiff’s position is that 

it does have shared interests in the North Shore with Te Kawerau Ā 

Maki and Ngāti Paoa; and that Ngāti Whātua Ōrākei and Ngāti Paoa 

have reached a tikanga-based agreement that recognises their 

respective interests.207   

  

                                            
206  2 Finlayson at [11] [202.00805] at [202.00808]; 1 Dreaver at [47] 

[202.00758] at [202.00768]; 1 McEnteer at [71] and [218] [203.01328] at 
[203.01344], [203.01374]; 1 W Ngamane at [132] [203.01392] at 
[203.01412]; 1 Rawiri at [66] [203.01435] at [203.01443]; 1 M Wilson at 
[138] [203.01460] at [203.01478].  

207  He Kawenata Tapu, dated January 2017 [335.23463]; Conciliation Agreement 
dated January 2017 [339.26185]. 
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13 THE PLAINTIFF’S WITNESSES 

13.1 Te Kurataiaho Lonoholoihahiki Kapea – the General Manager, 

Culture of Whai Māia, the cultural branch of the plaintiff trust.  Mr 

Kapea’s role includes the revival of Te Reo Māori and tribal 

knowledge.  Mr Kapea will give his evidence in Te Reo, but a 

translation of his evidence is available, and he will answer questions 

in English. 

13.2 Mr Kapea provides an oral history of the plaintiff, including its 

origins, the tribe’s journey from Northland to Kaipara, the raupatu 

(conquest) of Tāmaki, the whakapapa connections made since the 

raupatu, and the continuous occupation of Tāmaki since 1840.  Mr 

Kapea will describe the links between the three hapū of Ngāti 

Whātua Ōrākei, and Te Wai-o-Hua.  Te Wai-o-Hua was the iwi who 

dominant in Tāmaki until 1740.   

13.3 Taiaha (Lance) Joseph Hawke – Mr Hawke is Pou Taki – Senior 

Cultural Engagement Specialist to the plaintiff.  Mr Hawke is fluent 

in Te reo Māori and holds speaking rights on the paepae of Ōrākei 

Marae. 

13.4 Mr Hawke gives evidence about one of the seminal events in the 

plaintiff’s history, and evidence of its efforts to protect and preserve 

its heartland, the occupation of Bastion Point in 1977, and the 

importance of whenua in tikanga.  Mr Hawke describes the 

significance of the Bastion Point occupation as a further 

demonstration of the mana whenua and rangatiratanga of Ngāti 

Whātua Ōrākei.  He notes that it is important to Ngāti Whātua 

Ōrākei that no other iwi (and especially the second defendant or 

interested parties) sought to establish a presence during the 

occupation, either in support of Ngāti Whātua Ōrākei’s position or 

against it.  

13.5 Margaret Anne Kawharu – Ms Kawharu is the daughter of the late 

Sir Hugh Kawharu., and gives evidence of the plaintiff’s 

understanding of the key issues of tikanga in the proceeding.  Ms 

Kawharu has been an elected member of the plaintiff trust and also 
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has held, and holds, roles for Ngāti Whātua o Kaipara, and is able to 

provide perspective for the broader Ngāti Whātua rōpū. 

13.6 Ms Kawharu also provides a detailed historical account from the 

plaintiff’s perspective of the raupatu of Tāmaki, through the Native 

Land Court cases, to the Crown’s 20th century conduct in Tāmaki, 

and events leading up to and following the plaintiff’s Treaty 

settlement with the Crown. 

13.7 Ms Kawharu also gives evidence about the process by which the 

Crown and the plaintiff drafted the Agreed Historical Account, and 

comments on what a tikanga based approach to overlapping claims 

would look like from the plaintiff’s perspective. 

13.8 Ngarimu Alan Huiroa Blair – Mr Blair is a trustee and deputy Chair of 

the plaintiff trust, with 22 years of experience working for the 

plaintiff in various roles, including as a Treaty negotiator. 

13.9 Mr Blair provides a brief history of the plaintiff in Tāmaki, including 

the basis on which it has maintained and exercised mana whenua 

and ahi kā since 1840.  Mr Blair then covers the plaintiff’s Treaty 

settlement process with the Crown, including the 2007 Waitangi 

Tribunal process, leading ultimately to the 2012 Settlement Act. 

13.10 Mr Blair describes the formation and operation of the Tāmaki 

Collective, and then covers the chronology of the Crown’s offers of 

redress to other iwi in Tāmaki, and the plaintiff’s attempts to have 

its position understood and accommodated. 

13.11 Finally, Mr Blair comments on how a tikanga-based approach to 

Treaty redress can (by reference to the Ngāti Paoa Kawenata) and 

should (by reference to ongoing work of the Iwi Chairs Forum) work.  

Mr Blair also explains the plaintiff’s perspective on the relevant 

issues of tikanga from a historical perspective, as well as in the 

contemporary post-settlement setting. 

13.12 Dr David Vernon Williams – an expert legal-historian, with over 44 

years of academic experience.  Dr Williams worked with the late 

Sir Hugh Kawharu., including during the plaintiff’s settlement 
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negotiations with the Crown, and has benefitted from Sir Hugh’s 

scholarship. 

13.13 Dr Williams provides evidence about the plaintiff’s history and 

relationship with the land in Tāmaki Makaurau, from its first 

interactions with settlers through to the Native Land Court decision 

in 1869 which vested title in the Ōrākei Block in Āpihai Te Kawau, 

the paramount chief of Ngāti Whātua Ōrākei at the time. 

13.14 Dr Vincent Michael O’Malley – a professional historian with 27 years 

of experience, Dr O’Malley is a partner and director of HistoryWorks, 

a specialist consultancy practice with particular expertise in Crown / 

Māori relationships and Treaty of Waitangi matters. 

13.15 Dr O’Malley provides an independent review of Tāmaki Makaurau 

from its original settlement, through to the signing of the Treaty of 

Waitangi, and up to the second Ōrākei Judgment of the Native Land 

Court.  Dr O’Malley draws on a wide range of material, not least the 

“sales” of the isthmus lands from 1840, in addressing customary 

interests and tribal settlement patterns in the Tāmaki isthmus 

between Te Whau and Ōtahuhu. 

13.16 Dr O’Malley acknowledges the complex history and relationships in 

Tāmaki but says that some clear conclusions are possible based on 

an extensive review of literature, primary and secondary sources. 

13.17 Paul Edward Meredith – Mr Meredith is an experienced researcher in 

the area of Māori customary law, identity and history and speaks 

Te Reo fluently.  Mr Meredith is a former Research Fellow at Waikato 

University and is a co-author of the seminal work Te Mātāpunenga: 

A Compendium of References to the Concepts and Institutions of 

Māori Customary Law. 

13.18 Mr Meredith gives evidence about the origins and nature of tikanga 

Māori generally, and then comments specifically on the principles of 

tikanga pleaded by the plaintiff.  Mr Meredith’s research on these 

matters has a particularly historical perspective, and draws from 

historical sources in Te Reo. 



13.19 Charles Wahia Tawhiao - Mr Tawhiao is the Chairperson of the Ngai 

Te Rangi Settlement Trust, who led his iwi through the settlement 

negotiations process with the Crown, and has recent experience of 

problems with the application of the Crown's Overlapping Claims 

Policy in Hauraki. 

13.20 Mr Tawhiao gives independent expert evidence on the meaning of 

the tikanga principles at issue in the claim. Mr Tawhiao also gives 

evidence of his personal experience of the Crown's Overlapping 

Claims Policy in Tauranga Moana, and, based on that experience, 

reflects on how tikanga could be employed to resolve overlapping 

claims and assist the creation of enduring settlements. 

13.21 Vivian Tamati Kruger - Mr Kruger is the Chair of TOhoe Te Uru 

Taumatua, the post-settlement governance entity of the TOhoe 

nation. Mr Kruger represented TOhoe through its settlement 

negotiations with the Crown. Mr Kruger is an expert in tikanga and 

has provided expert evidence on tikanga to a range of courts and 

tribunals, and has presented training to the judiciary on tikanga. 

13.22 Mr Kruger gives independent expert evidence about the meaning of 

the tikanga principles in this proceeding in terms of their origin and 

significance, including particularly principles of tikanga relevant to 

land. 

13.23 Mr Kruger also reviews historical material relevant to the plaintiff's 

interests and comments on the tikanga impact of that material. 

13.24 Mr Kruger also provides general observations on the adequacy of 

the Crown's Overlapping Claims Policy by reference to his own 

experience of dealing with overlapping claims in TOhoe. 

Dated: 2 February 2121 

J E Hodd 	/ J W J Graham / R M A Jones 

Counsel f 	laintiff 
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