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WAIATA TIMATANGA 

THE COURT:   

Nou te rourou 

Naku te rourou 

Ka kī te kete. 5 

Nō reira, tēnā koutou, tēnā koutou, tēnā koutou katoa. 

Hui ē 

Tāiki ē. 

 

I welcome you to this, this Court, this High Court of New Zealand.  I 10 

acknowledge those who have departed, my reo could be better, but it is tika to 

exchange greetings.  Let us work together with what you bring and what I bring 

under the cloak of peace.  I will now take appearances. 

 

MR HODDER 15 

If it please the court, Hodder.  My learned friends; Mr Graham and Ms Jones 

for the plaintiff, Ngāti Whatua Orakei Trust and as the driver of the technology, 

Mr Frank. 

THE COURT:   

Thank you. 20 

 

MR WARD: 

E te Kaiwhakawā, tēnā koe.  Ko Ward ahau.  Kei kōnei matōu ko Allan, ko 

Ms Moinfar-Yong mō te kawana. .  May it please the Court, Ward Allan and 

Ms Moinfar-Yong, the Attorney-General. 25 

THE COURT:   

Tēnā koutou. 

 

MR MAJUREY: 

Tēnā koe e te Kaiwhakawā.  Ngā mihi ki a koe whakatau mai nei ra, tēnei koe.  30 

Majurey for the second defendant Sir. 
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THE COURT:   

Tēnā koe. 

 

MR WARREN: 

E te Kaiwhakawā, tēnā koe.  Tuatahi, mihi kawana ki a koe i tō mihi whakatau 5 

ki a mātou i tēnei ata.  Nō reira, kia kaha i te reo te Kaiwhakawā.  Warren 

appearing for Ngāi Tai Ki Tamaki. 

THE COURT:   

Tēnā koe. 

 10 

MS COATES: 

Tēnā koe te Kaiwhakawā.  Tautoko ngā mihi ō oku hoa mō tō mihi mahana ki 

a tātou i te ra nei.  Ko Ms Coates tōku ingoa.  Ko Ms Huia Ashfell tēnei.  He 

mangai māua mō Te Ata Waiohua.  Sir, Ms Coates and Ms Houia-Ashwell for 

Te Ata Waiohua Settlement Trust.  Tēnā koe. 15 

THE COURT:   

Tēnā kōrua. 

 

MS HAURAKI: 

Tēnā koe te Kaiwhakawā.  He mihi nui ki a koe me ngā tangata katoa.  Kua 20 

haere mai ki kōnei te ra nei ki te tautoko tēnei kaupapa.  Tēnā koutou.  Ko 

Ms Hauraki tōku ingoa.  Kei kōnei maua ko Ms Conroy-Mosdell he mō 

Te Ngāti Paoa Iwi Trust.  Ka haere Mr Mahuika hei te Taite.  Sir, Ms Hauraki 

and Ms Conroy-Mosdell for the Ngāti Paoa Iwi Trust. 

THE COURT: 25 

Tēnā koutou.  I see we have just enough seats. 

 

MS TE RATA: 

E te Kaiwhakawā, ngā mihi ki a koe.  Ko Ms Te Rata ahau e tū nei mō 

Ngāti Kuri Trust Board me Ngāi Te Rangi Settlement Trust.  Sir, Ms Te Rata for 30 
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the intervenors of the Ngāti Kuri Trust Board and Ngāi Te Rangi Settlement 

Trust. 

THE COURT:   

Tēnā koe.   Mr Hodder. 

 5 

Tēnā koe e te Kaiwhakawā me to tepū.  Maku tēnei karakia te tuwhera tō tātou 

nei huihui. 

 

KARAKIA TĪMATANGA 

 10 

WAIATA TAUTOKO 

MR HODDER MAKES OPENING SUBMISSIONS 

COURT ADJOURNS: 11.33 AM 

COURT RESUMES: 11.51 AM 

MR HODDER CONTINUES OPENING SUBMISSIONS 15 

COURT ADJOURNS: 1.03 PM 

COURT RESUMES: 2.16 PM 

MR HODDER CONTINUES OPENING SUBMISSIONS 

COURT ADJOURNS: 3.29 PM 

COURT RESUMES: 3.47 PM 20 

MR HODDER CONTINUES OPENING SUBMISSIONS 

COURT ADJOURNS: 5.02 PM 
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COURT RESUMES ON TUESDAY 10 FEBRUARY 2021 AT 10.01 AM 

KARAKIA TĪMATANGA 

MR HODDER CONTINUES OPENING SUBMISSIONS 

COURT ADJOURNS: 11.33 AM 

COURT RESUMES: 11.53 AM 5 

MR GRAHAM MAKES OPENING SUBMISSIONS 

COURT ADJOURNS: 12.59 PM 

COURT RESUMES: 2.15 PM 

MR GRAHAM CONTINUES OPENING SUBMISSIONS 

MS JONES MAKES OPENING SUBMISSIONS 10 

COURT ADJOURNS: 3.31 PM 

COURT RESUMES: 3.46 PM 

MS JONES CONTINUES OPENING SUBMISSIONS 

KARAKIA WHAKAMUTUNGA 

COURT ADJOURNS: 5.00 PM 15 
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COURT RESUMES ON WEDNESDAY 11 FEBRUARY 2021 AT 10.03 AM 

KARAKIA TĪMATANGA 

MR MAHUIKA MAKES OPENING SUBMISSIONS 

MR SMITH MAKES OPENING SUBMISSIONS 

MR WARD MAKES OPENING SUBMISSIONS 5 

COURT ADJOURNS: 11.25 AM 

COURT RESUMES: 11.46 AM 

MR WARD CONTINUES OPENING SUBMISSIONS 

COURT ADJOURNS: 1.00 PM 

COURT RESUMES: 2.14 PM 10 

MR WARD CONTINUES OPENING SUBMISSIONS 

MR MAJUREY MAKES OPENING SUBMISSIONS 

MR WARREN MAKES OPENING SUBMISSIONS 

COURT ADJOURNS: 3.32 PM 

COURT RESUMES: 3.49 PM 15 

MR WARREN CONTINUES OPENING SUBMISSIONS 

MS COATES MAKES OPENING SUBMISSIONS 

THE COURT ADDRESSES COUNSEL – HOUSEKEEPING (16:50:46) 
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KARAKIA WHAKAMUTUNGA 

COURT ADJOURNS: 5.03 PM 
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COURT RESUMES ON MONDAY 22 FEBRUARY 2021 AT 10.00 AM 

LEGAL DISCUSSION 

 

KARAKIA TĪMATANGA 

 5 

INTERPRETER (AFFIRMED) 

 

MR HODDER CALLS 

TE KURATAIAHO LONOHOLOIHAIKI KAPEA (AFFIRMED) 

Q. Mr Kapea, can I ask you to state your full name for the Court please? 10 

A. Ko Te Kurataiaho Lonoholoihaiki Kapea tōku ingoa.  

Q. And if I can ask you this in English, but can you confirm that you have a 

brief of evidence in front of you? 

A. Āe. 

Q. And can you confirm its contents are true and correct to the best of your 15 

knowledge? 

A. Āe. 

Q. Could you please proceed to read it from paragraph 1? 

A. Ka pai, kia ora. 

 20 

STATEMENT OF EVIDENCE OF TE KURATAIAHO LONOHOLOIKAHIKI 
KAPEA ON BEHALF OF THE PLAINTIFF 

 

1 Ko Te Kurataiaho Lonoholoikahiki Kapea tōku ingoa, kei Waiatarua i 

Te Waonui a Tiriwa (West Auckland) tōku kāinga noho. 25 

 

2 E mahi ana ahau ki Ngāti Whātua Ōrākei Whai Māia Ltd. Ko Whai 

Māia te peka tiaki i te ahurea o Ngāti Whātua Ōrākei. Ko te tūranga 

ki au ko te amorangi o Toi Whātua (General Manager Culture). Ko 

ngā mahi he whakaora i te reo, ngā mātauranga tuku iho, ngā 30 

hītori, ngā whakapapa me ngā mahi toi. 

 

3 Ko Ngāti Whātua te iwi, ko Te Uri o Hau, ko Ngāti Rango ngā hapū. 
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Ko Ōruawharo, ko Ōtamatea, ko Kākānui ōku marae matua. I heke 

mai ahau i a Te Whaita. Ko ia te rangatira o Ngāti Rango i te 

raupatutanga o Tāmaki. Whai muri iho i te raupatu, i hoki atu a 

Ngāti Rango ki te Kaipara. Ka waiho a Tāmaki ki a Te Taoū, ki a 

Tuperiri mā. 5 
 

4 Rango (Ngāti Rango) 

Moerangaranga 

Tirawaikato 

*Te Whaita 10 

Te Whetū 

Rīpiro 

Te Reinga 

Kewa 

Kāwahakau 15 

Rongomōiriiri 

Kapea 

Poihi 

Kororia 

*Te Kurataiaho (ahau) 20 

 

5 Ko ngā tohu kei au he paerua mātauranga (Masters of Education) 

mai i Te Whare Wānanga o Waikato (The University of Waikato), me 

Te Panekiretanga o Te Reo (Institute of Excellence for Māori 

language and tikanga). Mō ngā tau rua tekau kua hipa kua whāia 25 

kahatia e au te reo Māori me te mātauranga Māori. I ēnei tau rua tekau 

mā rua kua kaha au ki te noho ki ngā kaumātua o Ngāti Whātua me te 

pānui pukapuka hei whakapakari i taku mōhio ki a Ngāti Whātua me ōna 

kōrero tuku iho. I tēnei wā ko au tētahi o ngā kaipupuri i ngā kōrero tuku 

iho, i ngā whakapapa me ngā tikanga o Ngāti Whātua. Ko au tētahi o 30 

ngā kaikōrero, kaikarakia hoki o roto i te iwi. Mai i te tau 2005 ki te tau 

2010 i noho au hei kaiako, hei amorangi hoki ki te wāhanga Rūmaki Reo 

o Te Uru Karaka (Newton Central Primary School). Mai i te tau 2011 ki 
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te tau 2020 i noho au hei kaiako, hei amorangi hoki ki Te Kura Kaupapa 

Māori o Hoani Waititi Marae. 

 

Aku take kōrero 

 5 

6 Kua tonoa au ki te whakatakoto i ōku mōhiotanga ki ngā hītoria o 

Ngāti Whātua Ōrākei mai i Hawaiki ancient (Polynesia) tae noa mai 

ki te raupatunga o Tāmaki. Waihoki ko ētahi hononga ki ētahi o ngā 

iwi o ngā tahataha o Tāmaki. Ka whakaputa hoki ahau i ōku 

whakaaro ki tēnei mea te ahi kā roa. 10 

 

7 Anei ngā take: 

7.1 Te pūtaketanga mai o Ngāti Whātua; 

7.2 Te haerenga mai i Muriwhenua (the Far North) ki Kaipara; 

7.3 Te raupatunga o Tāmaki; 15 

7.4 Ētahi hononga whai muri i te raupatu; me te 

7.5 Ahi kā roa. 

 

Te pūtakenga mai o Ngāti Whātua 

 20 

8 Ko tēnei ingoa a Ngāti Whātua he ingoa i tīkina ai i ngā tau o te 

1800 hei ingoa matua mō ngā hapū mai i Maunganui ki Tāmaki. I 

mua atu i tēnei e noho tonu ana a Ngāti Whātua ki te ao Māori o 

nehe, arā, ko te noho ā-hapū me te whanaungatanga o tētahi ki 

tētahi. 25 

 

9 I mua i tēnei whakaritenga nui, tērā tētahi hapū ko tōna ingoa ko 

Ngāti Whātua. Ko rātou ngā uri o Kōieie, ko tō rātou kāinga kei Ōtakanini, 

i te Kaipara. Ko Kōieie e ora ana i te takiwā o te 1750. Ko 

te ingoa o tēnei hapū ināianei ko Ngāti Whātua Tūturu. 30 

 

10 Haumoewārangi 

Rango 

Taumutu 
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Kōieie (Ngāti Whātua Tūturu) 

Tauhia 

Te Waru 

 

11 Anei ētahi o ngā ingoa hapū mai i Maunganui ki Tāmaki i 5 

whakakotahi ki te ingoa Ngāti Whātua. Ko Te Roroa, ko Te Uri o 

Hau, ko Ngāti Kura, ko Ngāti Tahinga, ko Ngāi Tāhuhu, ko Ngāti 

Rango, ko Te Mangamata, ko Ngāti Whātua Tūturu, ko Te Taoū, ko 

Ngā Oho, ko Te Uringutu, arā anō ētahi. Ka nui te tauhou o tēnei 

hanga, nā te mea e kore te katoa o ngā hapū nei e ō ki raro i te 10 

tupuna kotahi, e kore hoki e ō ki raro i te waka kotahi. 

 

Hawaiki 

 

12 E whakapapa ana ngā iwi katoa ki Hawaiki. I a Ngāti Whātua ka 15 

whakaaro ki Hawaiki ka whakaaro ia ki a Tāwhaki, ki a Whakatau 

Pōtiki, ki a Rongomai. Ko Tāwhaki tēnei i kake ai ki ngā rangi, ka 

riro iho ngā mātauranga tapu me ngā karakia tapu i a Rēhua-i-terangi, 

nō reira mai te mana atua o Ngāti Whātua. Ko Whakatau 

Pōtiki he tangata i whakatupuria ki te moana e tētahi tupua o reira, 20 

ko Rongotakawhiu te ingoa. Nō te pakeketanga ake ka hoki a 

Whakatau Pōtiki ki uta, ka noho ko ia te toa nui o runga o Hawaiki. 

Ā, nō reira mai te mana tupua me te mana toa o Ngāti Whātua. Ko 

Rongomai te Kahautu o te waka o Māhuhu ki te rangi, nāna ka tae 

mai tēnei kāwai tupua ki Aotearoa nei. 25 

 

13 Tāwhaki 

Wāhieroa 

Rāta 

Tūwhakararo 30 

Whakatau Pōtiki 

Rongomai 

 

Ngā waka matua o Ngāti Whātua 
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Māhuhu-ki-te-rangi 

 

14 I haere mai tēnei waka i Waeroti, i Waerota, i Mataterā. Ko 

Rongomai te Kahautu, ko Whakatau Pōtiki te tohunga. Ka ū te waka 

nei ki Pārengarenga, ka piki ki Waiapu (East Cape) , ka hoki anō ki 5 

Muriwhenua (the Far North), ka huri atu ki te uru, ka tau ki Kaipara, 

ki Tāporapora. Kātahi ka hoki anō ki Muriwhenua. 

 

15 Rongomai 

Tikiwharawhara 10 

*Māwete 

 

Kurahaupō 

 

16 Ki a Ngāti Whātua ko Pōhurihanga te Kahautu o tēnei waka. Ko 15 

Whatutāhae tana kōtiro. Mā roto i a Whatutāhae ka whai hononga 

kaha atu a Ngāti Whātua ki tēnei waka. 

 

17 Pōhurihanga 

Whatutāhae = *Māwete 20 

Toroa 

Te Iringa 

Te Kura 

Tōhē 

Tikiwharawhara 2 25 

Rerewā 

Manumanu 

Pepetaha 

Ruawheke 

Kahurau 30 

Waihekeao = *Haumoewārangi 

 

Tākitumu 
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18 Ki ō mātou tūpuna, i tau mai tēnei waka ki te puaha o Kaipara, ki 

Poutō. Ko te tangata o runga ko Tangaroa, ka whawhai ki te iwi o 

uta, ki Te Kekehu, he iwi potopoto. 

 

19 Tangaroa 5 

Maikirangiaterā 

Maikirangiatepō 

Rākitaha 

Te Rangipāhura 

Te Ihioterangi 10 

Rangitāwhakarere 

Te Aweaweoterangi 

*Haumoewārangi 

 

20 Ki ō mātou tūpuna ko tētahi o ngā ūranga o tēnei waka ko 15 

Ngunguru i waho o Whangarei Terenga Paraoa. I konei ka 

whakatūhia he whare i te pō, ka puta mai e toru ngā ingoa, ka 

tapaina ki runga ki ngā tamariki tokotoru a Hotunui, ko Tāhuhu, ko 

Kuramangotini, ko Tahinga. Nāwai, nāwai ka tau ngā uri ki te 

Kaipara, koia ngā hapū e toru nei ko Ngāi Tāhuhu, ko Ngāti Kura, ko 20 

Ngāti Tahinga. 

 

21 Arā anō ngā heke mai i tēnei waka engari i anga kē mai i te taha 

whakarunga, arā, i Tāmaki ki te Kaipara. Ko Ngā Iwi tērā. 

Te Arawa me Tainui 25 

 

22 Ko te taha Ngā Oho tēnei ki runga o Tāmaki, arā, ko tō mātou heke 

i a Ohomairangi (Ngā Oho). Ka heke iho ki a Ngā Iwi me Te 

Waiōhua. Heke tonu iho ki a Ngāti Whātua Ōrākei. 

 30 

23 Ohomairangi (Ngā Oho) 

Muturangi 

Taunga 

Atuamatua 
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Houmaitawhiti 

Tamatekapua 

Kahumatamomoe 

Tāwakemoetahanga 

Uenuku-mai-i-rarotonga 5 

Hinemāpunia 

Hikarairo 

Kuranoke 

Poutūkeko 

Whatutūroto 10 

Huakaiwaka (Te Waiōhua) 

Huatau 

Te Atairēhia (Ngāti Te Ata) 

Pouate 

Te Hōreta 15 

/-------------------------------------/ 

Mokorua = Tarahawaiki Te Tahuri = Tomoāure 

Apihai Te Kawau Awarua 

 

Muriwhenua (the Far North) ki Kaipara 20 

 

24 Kāti, me hoki au ki Muriwhenua ki te tino tāhu mai o tēnei iwi o 

Ngāti Whātua ki runga o Kaipara. Ko Māhuhu me Kurahaupō tērā ki 

Muriwhenua, ka honohono ēnei whakapapa e rua i a rātou e noho 

tahi ana ki reira, ko te ingoa mō tēnei hunga ko Ngā Ririki me Ngāi 25 

Tamatea. Ka wehe mai rātou i reira ki te rapu utu mō te matenga o 

Tauteka, he mea kōhuru a Tauteka e Ngāti Kahu-Moemate-ā-Ika. 

Ka tau mai ki Hokianga, ka tau ki Waimamaku. Kātahi ka tau atu ki 

Waipoua, ki Maunganui me Kaihu. Ā, ka noho a Ngā Ririki me Ngāi 

Tamatea ki ēnei wāhi e toru. 30 

 

25 I a rātou e noho ana i Waipoua, i Maunganui me Kaihu, ko 

Haumoewārangi me tōna iwi e noho ana ki Poutō, ki te puaha o 

Kaipara. Ka tae atu te tuakana o Haumoewārangi, a Papapounamu 
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ki Kaihu ka kite i tō rātou pakari ki te whakatupu kūmara, taro me te uwhi. 

Ka hoki a Papapounamu ki a Haumoewārangi ki Poutō ka 

kōrero. Nāwai, ka haere a Haumoewārangi me tōna iwi ki reira ki te 

pakanga ki a Ngā Ririki, i roto i ngā pakanga ka mate a Te Nganaia, 

ā, ka noho a Haumoewārangi mā ki reira, ki ngā takiwā o Kaihu. 5 

 

26 Ka taka te wā ka whakaarahia e ngā mokopuna a Te Nganaia he 

pakanga ki te iwi o Haumoewārangi. Ko Matuaahoaho me 

Kauteāwhā ngā mokopuna nei. I tēnei pakanga ka mate a Toutara i 

a Kauteāwhā, i konei ka whānau mai te ingoa nei a Te Taoū, nā te 10 

mea he mea wero te uma o Toutara e Kauteāwhā ki te tao. 

 

27 Te Nganaia 

/-------------------------------------/ 

Tohakirangi    Whakaotirangi 15 

Matuaahoaho   Kauteāwhā 

 

28 I ēnei wā i te takiwā o ngā tau 1600 ko ēnei iwi o Ngāti Whātua e 

noho ana mai i Maunganui ki Poutō, ki te puaha o Kaipara. Ko te iwi 

e noho ana mai i te puaha o Kaipara ki Tāmaki ko Ngā Iwi. I puta 20 

mai a Ngā Iwi i a Ngā Oho. Ko Ngā Oho, ko ngā uri o te waka o Te 

Arawa me te waka o Tainui. 

 

29 Koia tēnei ko te wā i tūtakitaki ai ēnei iwi e rua, a Ngāti Whātua me 

Ngā Iwi. Ka tīmata i konei te moe tahi a ēnei iwi me ōna piki me ōna 25 

heke. 

 

30 Kei raro iho nei ētahi tauira e rua, ko te whakapapa o Ihenga, ko te 

whakapapa o Maki. 

 30 

31 Ohomairangi (Ngā Oho) 

Muturangi 

Hotunui 

Hoturoa (Tainui Waka) 
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Tānenui 

Te Apurangi 

Te Māwhe-o-te-rangi 

Ngātoro-o-te-rangi 

Tūraungatao 5 

Manaia 

Tāhuhu        Te Nganaia 

*Ihenga     Haumoewārangi  Tohakirangi 

/----------------------/     /    / 

Ruangū   Tarakete == Rangiteipu   Matuaahoaho 10 

Hotu-raukawa  Tumupākihi ================ Rangahaua 

Mārei & Māroa  Wahaakiaki 

 

32 Ohomairangi (Ngā Oho) 

Muturangi 15 

Hotunui 

Hoturoa (Tainui Waka) 

Hotuope 

Hotuāwhio 

Hotumatapū 20 

Mōtai 

Ue 

Raka 

Kākati 

Tuhianga 25 

Poutama 

Haumia 

Taonga-a-iwi    Haumoewārangi 

/--------------------/    /---------------------/ 

Rangi-apoa   *Maki  Rango   Hakiputatōmuri 30 

Koata    Ngāwhetū =  Moerangaranga      / 

Kāwharu   Taumutu ================= Pokopoko 

 

33 Ko te wahine tuatahi a Haumoewārangi ko Waewaekura, nō Ngā Iwi. 
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Ka puta i a rāua he huatahi, ko Rangiteipu te ingoa. Ko te wahine 

tuarua a Haumoewārangi ko Waihekeao nō Ngā Ririki. Ka puta i a 

rāua tokowhitu ngā tamariki. Ko te nuinga o ngā hapū mai i 

Maunganui ki Tāmaki e taea te whakapapa ki tēnei tokowhitu. 

 5 

34 Ko te mana o Haumoewārangi he ringakaha. Ko te mana o 

Waihekeao he mana whakaheke, nā roto mai i a ia te mana 

whakaheke nui. I a Māhuhu, i a Kurahaupō, i a Ngāi Tamatea, i a 

Ngā Ririki, he mana tino nui. 

 10 

35 Kāti, tērā te wā e torotoro whanaunga ana a Rongoteipu i ngā 

takiwā o Kaipātiki (Parakai). Ko te kāinga o Haumoewārangi mā i 

tērā wā, i Poutō. E hoki haere atu ana a Rongoteipu ki Poutō mā 

Ōtakanini, mā Aotea (Shelly Beach), ka tae ki Kawau (South Head). 

I reira, i Kawau a Ngā Iwi e whakatō kūmara ana. He mahi tapu 15 

tēnei mahi. I te mea kua takahia e Rongoteipu te tapu o ngā mahi 

nei ka unuhia e Ngā Iwi āna kawenga ka tukuna kia haere. 

 

36 Ka tae a Rongoteipu ki Poutō ka kōrero ki tana matua ki a 

Haumoewārangi mō te mahi a Ngā Iwi ki a ia. Ka tae ki te wā kua 20 

maoa ngā kai o aua māra rā ka whakawhiti a Haumoewārangi me 

ana tamariki me tō rātou iwi ki te hauhake i ngā kai o aua māra rā. 

E rua ngā waka i mā runga atu nei rātou. Ka kī te waka tuatahi i te 

kai ka wehe. Ko ngā tama a Haumoewārangi kei runga i taua waka. 

E hoki ana a Haumoewārangi me Rongoteipu ki tō rāua waka, kua 25 

puta mai a Ngā Iwi, ka patua a Haumoewārangi me Rongoteipu, ā, 

mate rawa. Ko te ingoa o te wāhi i mate ai rāua ko Mānunutahi 

(Mosquito Bay). 

 

37 Ka tono a Waihekeao ki a Kāwharu o Kāwhia kia haere mai ki te 30 

rānaki i te mate o te Haumoewārangi me Rongoteipu, ka 

whakaaengia te tono e Kāwharu. I taea ai tēnei tono ko ngā 

whakapapa Ngā Iwi o Rongoteipu. Ka tae mai a Kāwharu, ka rere 

ko Te Raupatu Tīhore. Ka patua haeretia a Ngā Iwi mai i te Kaipara 
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tae noa ki Tāmaki. Kīhai a Kāwharu mā i noho ki Tāmaki, i hoki mai 

rātou ki te Kaipara. 

 

38 I te hokinga mai ki Kaipara kua emi atu ētahi o Ngā Iwi ki 

Moturemu. He pā pakari tēnei, he moutere, he paripari ngā 5 

tahataha. Kātahi a Kāwharu me tana tauā ka rere atu ki reira. Ka 

noho ko te tinana tāroaroa o Kāwharu hei arawhata pikitanga atu 

mā ana toa ki runga ki te moutere rā. Ka patua ngā tāngata o taua 

pā, ā, ka puta te ingoa nei ko Te Tomokanga o Kāwharu. 

 10 

39 Kāhore a Ngā Iwi i mate rawa i a Kāwharu, e noho tonu ana rātou ki 

te Kaipara, heoi kua heke te kaha. Ko te tuahine o Kāwharu kua 

moe ki roto i a rātou. Ka peka atu a Kāwharu ki reira ki te toro i 

tana tuahine, ki te whakatau hoki i te kupu whakaiti a Te Hūhunu 

mōna. I konei ka māmingatia a Kāwharu e te iwi o Te Hūhunu, ka 15 

mate a Kāwharu. 

 

40 Ka noho tēnei hei take nui ki a Ngāti Whātua. Arā, ko te matenga o 

Haumoewārangi, o Rongoteipu me Kāwharu i a Ngā Iwi. Kua mōhio 

a Ngāti Whātua, kua tino hē te whanaungatanga i waenganui i a 20 

rāua ko Ngā Iwi. Ā, kāhore hoki e taea e Ngāti Whātua aua mate te 

rānaki. Nō reira ka tahuri a Ngāti Whātua ki te whakatuputupu i ana 

tamariki kia tino toa rawa atu ki ngā āhuatanga katoa o te riri. Ko 

ētahi o ngā tamariki nei, ko Tumupākihi, ko Poutapuaka, ko Te 

Atiakura, ko Hakiriri, ko Tikiwhakataha, ko Pani, ko Tete, ko 25 

Hukatere me ētahi atu. 

 

41 Ka pakeke ngā tamariki nei, he toa anake, he mārohirohi. Ka haua 

e rua ngā waka, ko Te Pōtae-o-Wāhieroa, ko Te Wharau. Ko Ngāti 

Whātua ki Te Pōtae-o-Wāhieroa, ko Te Taoū ki Te Wharau. Kātahi te 30 

iwi nei ka rere mai ki te taha whakarunga o Kaipara ka raupatu i a 

Ngā Iwi, ka riro katoa ngā pā, ā, ka whakakāinga a Ngāti Whātua 

me Te Taoū ki tēnei rohe. I konei ka whānui ake te rohe. Arā, kaua 

mai i Maunganui ki Poutō anake, engari mai i Maunganui ki Kaipara. 
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Arā te kōrero a Te Ikataoroa o Te Roroa e kī ana; 

 

Ka titiro a Maunganui, ka titiro ki Kaipara, ka titiro a Kaipara, ka titiro ki 

Maunganui. 

 5 

Te raupatunga o Tāmaki 

 

42 I a Ngāti Whātua me Te Taoū e noho ana i ēnei kāinga hou i te taha 

whakarunga o Kaipara, e haere tonu ana ngā taukumekume ki a 

Ngā Iwi. Otirā, ki Ngā Iwi o Tāmaki, arā, ki a Te Waiōhua. 10 

 

43 Ka mate a Tumupākihi, ka takoto ki Waitūoro (tata ki Parakai). Ka 

haere mai a Te Waiōhua ki te uhunga, ko te rangatira o Te Waiōhua 

ko Kiwi Tāmaki. I konei ka kōhurungia a Te Taoū e Te Waiōhua. Ka 

tae hoki a Te Waiōhua ki te pā o Mimihānui ka mate ngā tuahine o 15 

Tuperiri, ko Tahatahi me Tangihua. 

 

44 Ko ngā mōrehu o Te Taoū i oma ki Te Mākiri (tata ki Te Awaroa/ 

Helensville). Ka tae atu a Kiwi Tāmaki ki reira, ka kupukupu rāua ko 

Wahaakiaki ki a rāua. Ko tā Kiwi ki a Waha: “heoi anō tō kōuma 20 

āpōpō e iri ana i te rākau i Tōtara-i-āhua (Maungakiekie)”. Ka 

whakahokia e Waha: “kia pēnei, āpōpō tō kōuma e iri ana i te pūriri 

i Maunga-a-Ngū (he puke i Te Awaroa/ Helensville)”. Ka mea a 

Kiwi: “E kore a Kiwi e mate, mā Rēhua-i-te-rangi e kī iho kia mate”. 

Ka hoki a Kiwi Tāmaki me tōna ope taua ki Tāmaki. 25 

 

45 Kātahi a Wahaakiaki, a Te Taoū ka whakaemi, ā, ka rere ki Tāmaki 

ki te rapu i te uto mō ō rātou mate. Ka rā te haere mā te Manukau, 

he mea kia puta mai a Te Waiōhua i ōna pā nui o te puku o Tāmaki. 

Ka eke te whāinga, ā, ka tae mai te tini, te mano o Te Waiōhua ki 30 

Paruroa (Big Muddy Creek), ka takoto te manukāwhaki a Te Taoū, 

ka mate a Kiwi Tāmaki i a Wahaakiaki, ka matemate hoki te tini o 

Te Waiohua, koia Te Rangi Hingahingatahi. Ka whakahokia te uma 

Kiwi ki Maunga-a-Ngū, ka whakairia ki te pūriri o reira. 
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46 Ko Tuperiri e rikarika ana ki a Wahaakiaki mō ana tuahine mō 

Tahatahi me Tangihua i mate i a Te Waiōhua ki Mimihānui. Ka riri 

atu a Tuperiri ki a Wahaakiaki, ka haukotia e te tamaiti a Tuperiri, e 

Paewhenua, ka tū te maungarongo, ka takoto te kaupapa me haere 5 

ngā hapū katoa ka whakaeke ki runga o Tāmaki ka raupatu mārika i 

a Tāmaki. Ka emi mai ngā hapū katoa ka whakaeke atu ki Tāmaki. 

Ka mutu te raupatu, ka noho ko Te Taoū ki Tāmaki, ka hoki ērā atu 

hapū ki te Kaipara. 

 10 

Ētahi hononga whai muri i te raupatu 

 

47 Tokowhā ngā tamariki a Tuperiri. Ko Tomoāure, ko Tarahawaiki, ko 

Paewhenua, ko Whakaariki. Ka moe a Tomoāure me Tarahawaiki ki 

roto i a Te Waiōhua, otirā ki roto o Ngāti Te Ata. 15 

 

48 Huakaiwaka (Te Waiōhua) 

Huatau 

Te Atairēhia (Ngāti Te Ata) 

Pouate 20 

Te Hōreta 

/------------------------------------/ 

Mokorua = *Tarahawaiki  Te Tahuri = *Tomoāure 

Apihai Te Kawau   Awarua 

 25 

Te Ākitai 

 

49 Ko te tupuna o Te Ākitai ko Kiwi Tāmaki. He mokopuna ia nā 

Huakaiwaka i te moenga ki a Rangihuamoa. Ko Ngāti Whātua Ōrākei 

(NWO) i heke i te moenga o Huakaiwaka ki a Rauwhakiwhaki. 30 

 

50 Rangihuamoa = Huakaiwaka =  Rauwhakiwhaki 

Ikamaupoho     Huatau 

*Kiwi Tāmaki    Te Atairēhia 
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Pouate 

Te Hōreta 

Mokorua 

Apihai Te Kawau (NWO) 

 5 

Ngāti Paoa 

 

51 I tukuna a Tauoma (Pamure) e Te Tahuri me Tomoāure ki te 

whanaunga o Te Tahuri, ki a Kehu. Ko te tāne a Kehu ko Te Putu, 

nō Ngāti Paoa. Ko te taunga mai tenei o Ngāti Paoa ki Tauoma, i te 10 

takiwā o te tau 1780. I tērā wā e noho ana a Tuperiri ki 

Maungakiekie. E noho ana a Tomoāure me Te Tahuri ki Māngere 

me Āwhitu. E noho ana a Tarahawaiki me Mokorua ki Māngere, ki 

Puketāpapa, ki Āwhitu i ōna wā, e noho ana hoki ki Waitematā i ōna 

wā. Ko Paewhenua, ko Whakaariki e noho ana ki te Waitematā. 15 

 

52 Ko tētahi atu hononga o Ngāti Whātua ki a Ngāti Paoa ko te moenga 

o Maihi Te Hīnaki ki a Rīria Kotakota o Te Mangamata, hapū o Ngāti 

Whātua ki Kaipara. Ka moe hoki tā rāua tama a Wēneti Maihi Te 

Hīnaki i a Ihapera Mū o Te Uri o Hau, hapū o Ngāti Whātua ki 20 

Kaipara. He nui ngā whānau o Ngāti Whātua Ōrākei i puta i ēnei 

moenga e rua. 

 

53 Haumoewārangi 

Rango 25 

Moerangaranga 

Taumutu 

Ruarangi 

Houtahi 

Ruarangi 2 30 

Rīria Kotakota = Maihi Te Hīnaki (Ngāti Paoa) 

Wēneti Maihi Te Hīnaki = Ihapera Mū (Te Uri o Hau) 

 

Ahi kā roa 
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54 Ko te ahi tērā he mea tiki e Māui i tana tupuna i a Māhuika. Ka 

māmingatia a Māhuika e Māui tata pau te ahi. Ka riri a Māhuika ka 

pangaa e ia tana maikuku mutunga ki te whenua kia toro ai, hei 

mea patu i a Māui. Ka whakamanu a Māui, kāhore i mau. Ko te 5 

mōrehu o te ahi ka mau ki roto ki ētahi o ngā rākau o te ngahere. 

Ka tīkina atu aua rākau nā e ngā uri hei hika i te ahi. 

 

55 He mea nui te ahi. Ko te ahi hei tao i te kai. Ko te ahi hei 

whakamahana i te tangata. Ko te ahi hei rama i te pō. Ko te ahi hei 10 

āwhina i te tangata i āna mahi o ia rā, o ia rā. Ka kitea te paoa o 

ngā ahi o ngā pā kāinga i te awatea, ka kitea te mura o ngā ahi o 

ngā pā kāinga i te pō, ka mōhiotia he tangata kei reira e noho ana. 

Ko te ahi kā tēnei. E kā ana te whenua, e kā ana te tangata. He 

tohu ora. 15 

 

56 Ko tēnei mea te ahi kā roa, ko tō noho mau roa ki ō whenua. Ko tō 

whakatupu kai ki ō whenua. Ko tō tao kai ki ō whenua. Ko tō 

whakatū whare ki ō whenua. Ko tō whakatupu tamariki, whakatupu 

mokopuna ki ō whenua. Ko tō tanu tūpāpaku ki ō whenua. 20 

 

57 Ko te ahi kā roa o Ngāti Whātua Ōrākei ki runga o Tāmaki kei te ita, 

kei te pūmau. Kāhore anō kia weto mai anō i te wā i te raupatu a 

Tuperiri ā-mohoa nei, kei te haere tonu, ā, ka haere tonu. 

 25 

  
1 My name is Te Kurataiaho Lonoholoikahiki Kapea, and I live at 

Waiatarua in West Auckland. 

 

2 I work for Ngāti Whātua Ōrākei Whai Māia Limited. Whai Māia is the 30 

cultural branch of Ngāti Whātua Ōrākei Trust. My position is General 

Manager, Culture. My work is to revive te reo Māori, tribal knowledge, 

history, genealogy and the arts.  
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3 Ngāti Whātua is my iwi, Te Uri o Hau and Ngāti Rango are my hapū. 

Ōruawharo, Ōtamatea and Kākānui are my marae. I descend from Te 

Whaita. He was the chief of Ngāti Rango at the time of the military 

conquest (raupatu) of Tāmaki. Following the raupatu, Ngāti Rango 

returned to the Kaipara. Tāmaki was left to Te Taoū, to Tuperiri and his 5 

people.  

 

4 Rango (Ngāti Rango)  

Moerangaranga  

Tirawaikato  10 

*Te Whaita  

Te Whetū  

Rīpiro  

Te Reinga  

Kewa  15 

Kāwahakau  

Rongomōiriiri  

Kapea  

Poihi  

Kororia  20 

Te Kurataiaho (me)  

 

5 I hold a Masters of Education from Waikato University, and have 

attended the Institute of Excellence for Māori language and tikanga: Te 

Panekiretanga o Te Reo. For the past 20 years I have pursued the fields 25 

of Māori language and Māori knowledge. For the past 22 years I have 

sat with the elders of Ngāti Whātua and have actively read to enhance 

my understanding of Ngāti Whātua and who we are. Today I am one of 

the repositories for traditional knowledge, genealogy and tikanga of 

Ngāti Whātua. I am one of the orators and ceremonial leaders of the 30 

tribe. From 2005 and 2010 I was a teacher and leader of the total 

immersion unit at Newton Central Primary School. Between 2011 and 

2020 I was a teacher and leader at Te Kura Kaupapa Māori o Hoani 

Waititi Marae.  
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Scope of my evidence  

6 I have been asked to present my knowledge of the history of Ngāti 

Whātua Ōrākei from ancient Polynesia (Hawaiki) to the time of the 

raupatu of Tāmaki. I also describe the connections to other iwi around 5 

Tāmaki. I then give my view on the meaning of ahi kā roa (continuous 

occupation).  

 

7 My statement will cover the following topics: 7.1 The origins of Ngāti 

Whātua;  10 

7.2 The journey from Muriwhenua (the Far North) to Kaipara;  

7.3 The raupatu (conquest) of Tāmaki;  

7.4 The connections established as a result of the raupatu; and  

7.5 Ahi kā roa (continuous occupation).  

 15 
 

The origins of Ngāti Whātua  

8 The name Ngāti Whātua was adopted as a name for all hapū from 

Maunganui Bluff to Tāmaki in the 1800s. Before this time, Ngāti Whātua 

lived according to Māori traditions as hapū-based communities, 20 

displaying kinship ties between one hapu to another.  

 

9 Before the adoption of the name Ngāti Whātua, there was one hapū with 

the name Ngāti Whātua. They were the descendants of Kōieie, and their 

home was at Ōtakanini in the Kaipara. Kōieie was alive around 1750. 25 

The name of this hapū today is Ngāti Whātua Tūturu. 

10  Haumoewārangi  

Rango  

Taumutu  

Kōieie (Ngāti Whātua Tūturu)  30 

Tauhia  

Te Waru 

  

11 Here are some of the hapū from Maunganui Bluff to Tāmaki who adopted 

the name Ngāti Whātua: Te Roroa, Te Uri o Hau, Ngāti Kura, Ngāti 35 
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Tahinga, Ngāi Tāhuhu, Ngāti Rango, Te Mangamata, Ngāti Whātua 

Tūturu, Te Taoū, Ngā Oho, Te Uringutu, along with others. That a 

number of different hapū have adopted the umbrella name Ngāti Whātua 

is a strange concept, because these hapū do not trace their lineage to 

one ancestor or one great waka.  5 

 

Hawaiki  

12 All tribes trace their descent to Hawaiki. When Ngāti Whātua thinks 

about Hawaiki, we will remember Tāwhaki, Whakatau Pōtiki and 

Rongomai. It is Tāwhaki who climbed to the heavens and retrieved the 10 

sacred baskets of knowledge and ancient incantations from Rēhua-i-te-

rangi, it is from Tāwhaki Ngāti Whātua takes its divine authority. 

Whakatau Pōtiki was raised under the sea by a deity named 

Rongotakawhiu. On becoming an adult, Whakatau Pōtiki returned to 

land – he was the greatest warrior of Hawaiki. It is from Whakatau Pōtiki 15 

Ngāti Whātua takes its supernatural authority and its prowess in war. 

Rongomai is the captain of the waka Māhuhu-ki-te-rangi, and was 

responsible for transporting these Polynesian genealogies to New 

Zealand.  

 20 

13 Tāwhaki  

Wāhieroa  

Rāta  

Tūwhakararo  

Whakatau Pōtiki  25 

Rongomai  

 

The principal canoes of Ngāti Whātua  

Māhuhu-ki-te-rangi  

14 This waka came from Waeroti, Waerota, Mataterā. Rongomai was the 30 

captain, Whakatau Pōtiki was the priest. It landed at Pārengarenga, 

travelled up to Waiapu (East Cape) and returned to Muriwhenua (the Far 

North), and then crossed to the West Coast and landed at the Kaipara 

Harbour at Tāporapora. It ultimately returned to Muriwhenua.  
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15 Rongomai  

Tikiwharawhara  

*Māwete  

 

Kurahaupō  5 

16 To Ngāti Whātua, Pōhurihanga was the captain of this waka. 

Whatutāhae is his daughter. Through Whatutāhae, Ngāti Whātua has a 

strong connection to this waka.  

 

17 Pōhurihanga  10 

Whatutāhae = *Māwete  

Toroa  

Te Iringa  

Te Kura  

Tōhē  15 

Tikiwharawhara 2  

Rerewā  

Manumanu  

Pepetaha  

Ruawheke  20 

Kahurau  

Waihekeao = *Haumoewārangi  

 

Tākitumu  

18 According to our ancestors, this waka stopped at the Kaipara, at Poutō. 25 

Its main man was Tangaroa, and together they fought against the people 

of Poutō, Te Kekehu, known to be a short people.  

 

19 Tangaroa  

Maikirangiaterā  30 

Maikirangiatepō  

Rākitaha  

Te Rangipāhura  

Te Ihioterangi  
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Rangitāwhakarere  

Te Aweaweoterangi  

*Haumoewārangi  

 

Tainui  5 

20 According to our ancestors, one of the stopping points of this waka was 

at Ngunguru in the vicinity of Whangarei. Here they erected a house 

overnight, and three names come from this event and were bestowed on 

the children of Hotonui, being Tāhuhu, Kuramangotini and Tahinga. Over 

time, their descendants arrived at the Kaipara from the north and 10 

became the three hapū Ngāi Tāhuhu, Ngāti Kura and Ngāti Tahinga.  

 

21 There are also other connections to this waka, but they come from the 

south from Tāmaki into the Kaipara. They are the Ngā Iwi people.  

 15 

Te Arawa me Tainui  

22 This is the Ngā Oho connection in Tāmaki, the line of descent from 

Ohomairangi (Ngā Oho). From Ngā Oho descend the Ngā Iwi people 

and then the people of Te Waiōhua. Then descends Ngāti Whātua 

Ōrākei.  20 

 

23 Ohomairangi (Ngā Oho)  

Muturangi  

Taunga  

Atuamatua  25 

Houmaitawhiti  

Tamatekapua  

Kahumatamomoe  

Tāwakemoetahanga  

Uenuku-mai-i-rarotonga  30 

Hinemāpunia  

Hikarairo  

Kuranoke  

Poutūkeko  
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Whatutūroto  

Huakaiwaka (Te Waiōhua)  

Huatau  

Te Atairēhia (Ngāti Te Ata)  

Pouate  5 

Te Hōreta  

/-------------------------------------/  

Mokorua = Tarahawaiki  Te Tahuri = Tomoāure  

Apihai Te Kawau   Awarua  

 10 

The journey from Muriwhenua (the Far North) to Kaipara  

24 I now return to Muriwhenua and the great migration of Ngāti Whātua to 

Kaipara. Māhuhu and Kurahaupō were at Muriwhenua – the genealogies 

of these two waka joined whilst they lived together in that area, and the 

name of this people became Ngā Ririki and Ngāi Tamatea. They left that 15 

place to seek revenge for the death of Tauteka who was murdered by 

Ngāti Kahu-Moemate-ā-Ika. They arrived at Hokianga and Waimamaku. 

They then moved on to Waipoua Forest, Maunganui Bluff and Kaihu 

Valley. Ngā Ririki and Ngāi Tamatea settled in these three places.  

 20 

25 Whilst they were living at Waipoua Forest, Maunganui Bluff and Kaihu 

Valley, Haumoewārangi and his iwi were living at Poutō, the mouth of 

the Kaipara harbour. Haumoewārangi’s elder brother Papapounamu 

travelled to Kaihu, and there he saw their prowess at growing kūmara, 

taro and yam. Papapounamu returned to Haumoewārangi at Poutō and 25 

told him. In time, Haumoewārangi and his people went there to battle 

with Ngā Ririki, in these battles Te Nganaia was killed, and 

Haumoewārangi stayed in the area of Kaihu Valley.  

 

26 In due course, Te Nganaia’s grandchildren raised a battle against 30 

Haumoewārangi and his people. Matuaahoaho and Kauteāwhā are the 

names of these grandchildren. At this battle, Toutara (of 

Haumoewārangi’s people) was killed by Kauteāwhā. The name Te Taoū 
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comes from this event, because Toutara was speared in the chest by 

Kauteāwhā.  

 

27 Te Nganaia  

/-------------------------------------/  5 

Tohakirangi    Whakaotirangi  

Matuaahoaho   Kauteāwhā  

 

28 Around this time, being the 1600s, these people of Ngāti Whātua were 

living between Maunganui Bluff and Poutō, the mouth of the Kaipara 10 

Harbour. The people living on the other side of the Kaipara Harbour to 

Tāmaki were Ngā Iwi. Ngā Iwi descend from Ngā Oho. Ngā Oho are the 

descendants of the Te Arawa and Tainui waka.  

 

29 This is the time when these two tribes – Ngāti Whātua and Ngā Iwi – 15 

meet. Here began the first marriages, trials and tribulations between 

these two people.  

 

30 Below are two such examples – the connection to Ihenga, and the 

connection to Maki.  20 

 

31 Ohomairangi (Ngā Oho)  

Muturangi  

Hotunui  

Hoturoa (Tainui Waka)  25 

Tānenui  

Te Apurangi  

Te Māwhe-o-te-rangi  

Ngātoro-o-te-rangi  

Tūraungatao  30 

Manaia  

Tāhuhu       Te Nganaia  

*Ihenga   Haumoewārangi   Tohakirangi  

      /----------------------/  /     /  
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Ruangū    Tarakete ==Rangiteipu   Matuaahoaho  

Hotu-raukawa Tumupākihi =============== Rangahaua  

Mārei & Māroa Wahaakiaki  

 

32 Ohomairangi (Ngā Oho)  5 

Muturangi  

Hotunui  

Hoturoa (Tainui Waka)  

Hotuope  

Hotuāwhio  10 

Hotumatapū  

Mōtai  

Ue  

Raka  

Kākati  15 

Tuhianga  

Poutama  

Haumia  

Taonga-a-iwi    Haumoewārangi  

/--------------------/   /---------------------------/  20 

Rangi-apoa   *Maki  Rango   Hakiputatōmuri  

Koata    Ngāwhetū = Moerangaranga  /  

Kāwharu   Taumutu ============= Pokopoko  

 

33 The first wife of Haumoewārangi was Waewaekura, of Ngā Iwi. They had 25 

an only child, Rangiteipu was her name. The second wife of 

Haumoewārangi was Waihekeao of Ngā Ririki. They had seven children. 

The majority of hapū from Maunganui Bluff to Tāmaki descend from 

these seven children.  

 30 

34 Haumoewārangi is known for his prowess as a warrior. The power of 

Waihekeao is ancestral, through her comes great authority. Coming from 

Māhuhu, Kurahaupō, Ngāi Tamatea, Ngā Ririki is a source of great 

power.  



31 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

35 There was a time when Rangiteipu visited relatives in the area of 

Kaipātiki (Parakai). Haumoewārangi’s home at that time was at Poutō. 

Rangiteipu was returning to Poutō via Ōtakanini, Aotea (Shelly Beach) 

and Kawau (South Head). At Kawau, Ngā Iwi were planting kūmara, a 

sacred event. And because Rongoteipu broke that tapu by coming upon 5 

those at Kawau, Ngā Iwi confiscated all of her belongings and sent her 

on her way.  

 

36 Rangiteipu arrived back at Poutō and told her father what Ngā Iwi had 

done to her. When those crops were ready to harvest, Haumoewārangi, 10 

his children and their people crossed over to harvest the kūmara of those 

gardens belonging to Ngā Iwi. They travelled on two waka. When the 

first waka was full of kūmara it left. These were the boys of 

Haumoewārangi. Haumoewārangi and Rangiteipu were returning to the 

second waka, Ngā Iwi arrived and Haumoewārangi and Rangiteipu were 15 

slain. The name of the place where they were slain is Mānunutahi 

(Mosquito Bay).  

 

37 Waihekeao made a request to Kāwharu of Kāwhia Harbour to avenge 

the deaths of Haumoewārangi and Rangiteipu, and Kāwharu agreed to 20 

the request. This request was possible because of Rangiteipu’s Ngā Iwi 

genealogy. Kāwharu arrived, and the Raupatu Tihore (the stripping 

conquest) began. Ngā Iwi were given a beating all the way from the 

Kaipara to Tāmaki. Kāwharu did not settle in Tāmaki, rather he returned 

to the Kaipara.  25 

 

38 On arrival back in the Kaipara, some of the Ngā Iwi had gathered on 

Moturemu. Moturemu was a strong fortress, an island with high cliffs. 

Kāwharu and his war party went there. Kāwharu used his tall body as a 

ladder, for his warriors to climb onto the island fortress. The people on 30 

the island fortress were killed, and from this event came the name Te 

Tomokanga o Kawharu (the ladder of Kāwharu).  

 



32 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

39 Ngā Iwi were not exterminated by Kāwharu, they were still living in the 

Kaipara but their strength had weakened. Kāwharu’s sister had married 

into Ngā Iwi. Kāwharu went to visit his sister, and to settle an insult made 

by Te Hūhunu. It was here that Kāwharu was deceived by Te Hūhunu’s 

people, who killed Kāwharu.  5 

 

40 This sat as a great burden to Ngāti Whātua, the deaths of 

Haumoewārangi, Rongoteipu and Kāwharu by Ngā Iwi. Ngāti Whātua 

knew that the relationship between them and Ngā Iwi was beyond repair. 

Ngāti Whātua were unable to avenge those deaths. Ngāti Whātua then 10 

turned to raise their children as great warriors. Some of these children 

were Tumupākihi, Poutapuaka, Te Atiakura, Hakiriri, Tikiwhakataha, 

Pani, Tete, Hukatere among others.  

 

41 When these children became adults, they were pure warriors, second to 15 

none. Two waka were built, Te Pōtae-o-Wāhieroa, and Te Wharau. Ngāti 

Whātua were aboard Te Pōtae-o-Wāhieroa, Te Taoū were aboard Te 

Wharau. They travelled to the South Kaipara and were successful in 

conquest over Ngā Iwi. All fortresses fell, and Ngāti Whātua and Te Taoū 

settled in this area. And here the dominion was extended. Now, no longer 20 

from Maunganui Bluff to Poutō, but from Maunganui Bluff to Kaipara 

Harbour. Hence the saying of Te Ikataoroa of Te Roroa:  

 

When Maunganui looks, it looks to Kaipara; when Kaipara looks, it looks 

to Maunganui.  25 

 

The conquest of Tāmaki  

42 Whilst Ngāti Whātua and Te Taoū were living in this new home in South 

Kaipara, the conflict with Ngā Iwi continued. In particular, the Ngā Iwi of 

Tāmaki, being Te Waiōhua.  30 

 

43 When Tumupākihi passed, he laid in state at Waitūoro (close to Parakai). 

Waiōhua attended the funeral, and the chief of Te Waiōhua was Kiwi 

Tāmaki. Here, Te Taoū were massacred by Te Waiōhua. Te Waiōhua 
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also descended on the fortress of Mimihānui, where Tahatahi and 

Tangihua (the sisters of Tuperiri, eponymous ancestor of Ngāti Whātua 

Ōrākei) were killed.  

 

44 The survivors of Te Taoū fled to Te Mākiri (close to Te Awaroa/ 5 

Helensville). When Kiwi Tāmaki arrived there, he and Wahaakiaki had a 

battle of words. Kiwi said to Waha: “tomorrow your breast bone will hang 

on the tree on Tōtara-i-āhua (One Tree Hill, also known as 

Maungakiekie)”. Waha responded: “it will be like this, tomorrow your 

breast bone will hang on the pūriri tree on Maunga-a-Ngū (a hill at Te 10 

Awaroa/ Helensville).” Kiwi said: “Kiwi will not die, unless Rēhua-i-te-

rangi (a Māori god) says so.” Kiwi Tāmaki returned to Tāmaki with his 

war party.  

 

45 Then Wahaakiaki and Te Taoū gathered, and proceeded to Tāmaki to 15 

seek revenge for their deaths. They went via the Manukau to entice Te 

Waiōhua to emerge from the safety of the Tāmaki isthmus. This was 

achieved, and the multitudes of Waiōhua arrived at Paruroa (Big Muddy 

Creek), Te Taoū laid their strategy and Kiwi Tāmaki was killed by 

Wahaakiaki. Many Te Waiōhua also died, hence the name Te Rangi 20 

Hingahingatahi (the Day That Many Fell). The breast bone of Kiwi was 

taken to Maunga-a-Ngū, and hung on the pūriri tree.  

 

46 Tuperiri was angry with Wahaakiaki because of his sisters who had been 

killed by Te Waiōhua at Mimihānui. Tuperiri confronted Wahaakiaki, and 25 

the confrontation was deescalated by Tuperiri’s son Paewhenua, and 

peace was made – the pact between them was that all hapū would 

ascend to Tāmaki to fully conquer Tāmaki. All hapū gathered and 

ascended to Tāmaki. At the conclusion of the conquest, Te Taoū stayed 

at Tāmaki and the other hapū returned to Kaipara.  30 

 

The connections established as a result of the raupatu  

Te Waiōhua / Ngāti Te Ata  
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47 Tuperiri had four children. Tomoāure, Tarahawaiki, Paewhenua and 

Whakaariki. Tomoāure and Tarahawaiki married into Te Waiōhua, in 

particular into Ngāti Te Ata.  

 

48 Huakaiwaka (Te Waiōhua)  5 

Huatau  

Te Atairēhia (Ngāti Te Ata)  

Pouate  

Te Hōreta  

/------------------------------------/  10 

Mokorua = *Tarahawaiki  Te Tahuri = *Tomoāure  

Apihai Te Kawau   Awarua  

 

Te Ākitai  

49 The eponymous ancestor of Te Ākitai is Kiwi Tāmaki. He is a grandson 15 

of Huakaiwaka and his marriage to Rangihuamoa. Ngāti Whātua Ōrākei 

(NWO) descend from Huakaiwaka and his other marriage to 

Rauwhakiwhaki.  

 

50 Rangihuamoa = Huakaiwaka =  Rauwhakiwhaki  20 

Ikamaupoho     Huatau  

*Kiwi Tāmaki    Te Atairēhia  

Pouate  

Te Hōreta  

Mokorua  25 

*Apihai Te Kawau (NWO)  

 

Ngāti Paoa  

51 Te Tahuri and Tomoāure gifted Tauoma (Panmure) to a relative of Te 

Tahuri, Kehu. Kehu’s husband was Te Putu of Ngāti Paoa. This is the 30 

arrival of Ngāti Paoa to Panmure, around 1780. At that time Tuperiri was 

living at Maungakiekie (One Tree Hill). Te Tahuri and Tomoāure were 

living at Māngere and Āwhitu. Tarahawaiki and Mokorua were living at 
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Māngere, Puketāpapa and Āwhitu at times, and on the Waitematā at 

other times. Paewhenua and Whakaariki were living on the Waitematā.  

 

52 Another connection of Ngāti Whātua to Ngāti Paoa is the marriage of 

Maihi Te Hīnaki to Rīria Kotakota of Te Mangamata, a hapū of Ngāti 5 

Whātua in the Kaipara. Further, their child Wēneti Maihi Te Hīnaki 

married Ihapera Mū of Te Uri o Hau another hapū of Ngāti Whātua in the 

Kaipara. There are many families of Ngāti Whātua Ōrākei today who 

descend from these marriages.  

 10 

53 Haumoewārangi  

Rango  

Moerangaranga  

Taumutu  

Ruarangi  15 

Houtahi  

Ruarangi 2  

*Rīria Kotakota = Maihi Te Hīnaki (Ngāti Paoa)  

*Wēneti Maihi Te Hīnaki = Ihapera Mū (Te Uri o Hau)  

 20 

Ahi kā roa  

54 Fire first came to humans when Māui retrieved it from his grandmother, 

the deity Māhuika. Māui deceived Māhuika and all fire was almost 

extinguished. Māhuika was so furious that she threw her last fingernail 

of flame to the earth to kill Māui. Māui turned into a bird and escaped. 25 

The last remnant of fire remained within a certain few trees of the forest.  

 

55 Fire has great significance. It is with fire that food is cooked. It is with fire 

a person is kept warm. It is with fire the night is lit. It is with fire man is 

assisted in his everyday life. When smoke of the fires of villages are seen 30 

during the daytime, when the glow of fires of villages are seen in the 

night, that is how one knows people are living in that area. This is ahi kā 

(burning fires). When the land is alight, the people are alive. A sign of 

life.  
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56 Ahi kā roa is your continuous occupation of land. It is your growing of 

food on your lands. It is your cooking of food on your lands. It is your 

erecting of houses on your lands. It is your raising of children and 

grandchildren on your lands. It is your burying of loved ones on your 5 

lands. 

  

57 Ngāti Whātua Ōrākei’s ahi kā roa of Tāmaki is steadfast and unbroken. 

It has not been put out from the time of Tuperiri’s raupatu (conquest) to 

now, it continues and will continue.  10 

 

COURT ADJOURNS: 11.34 AM 
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COURT RESUMES: 11.53 AM 

EXAMINATION CONTINUES:  MR HODDER 

Q. There are some, correction to one word we need to make and I’ll get 

those to be made by Mr Kapea and then we’ll get him to sign them.  In 

the Te Reo first at paragraph 33, if we can go to that, in the second line, 5 

as I understand it, the word there written as “Rangiteipu” should be 

corrected, is that correct? 

A. Yes. 

Q. Can you please make that change in writing and put your initials in the 

margin alongside please.   10 

A. Ka pai. 

THE COURT:   

Q. What should the name be? 

A. Rongoteipu. 

MR HODDER: 15 

So the A becomes O, Sir.   

EXAMINATION CONTINUES:  MR HODDER 

Q. Now that typographical error has carried into the English language 

version, also in paragraph 33.  Now I was, your Honour, contemplating 

that Mr Kapea would sign both the Te Reo and the English versions in 20 

which case we should correct and annotate paragraph 33 in the English 

version as well please.  But in the English version it is also the case that 

that – those words, or that word name is misspelt in paragraph 35 in the 

first and second sentences but is correct in the last sentence.  So those 

corrections the same process please. 25 

A. Āe. 

Q. And then in paragraph 36 in the English version, the same thing applies 

in the first sentence and twice in the second to last sentence.  And then 

in paragraph 37 in the English version, the same thing is in the second 

and the third lines.  So with those changes, if you could then please sign 30 
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each of the briefs at the bottom of the last page and add today’s date 

which I think is the 22nd of February.  

MR MAJUREY ADDRESSES THE COURT – HAND-UPS (11:56:16)  

CROSS-EXAMINATION:  MR MAJUREY 

Q. Tēnā koe e te tohunga.  It’s correct that you hold the mātauranga for the 5 

tikanga of Ngāti Whātua Ōrākei? 

A. One of. 

Q. Mr Kapea, I’m going to refer to a couple of maps just for our bearings 

because I’m going to ask questions on these maps.  So if you have the 

blue book first with the tabs and go through to tab 7. 10 

WITNESS REFERRED TO BLUE BOOK 

Q. Do you have that? 

A. Āe. 

Q. And that’s both in your book and on your screen in case – 

A. Ka pai. 15 

Q. – one’s better than the other.  Just want to check with you, in a number 

of the statements for Ngāti Whātua Ōrākei is reference made to the 

heartland and I want to check with you that in this map that’s shown in 

the dark grey, do you agree that that’s the heartland as referred to in the 

evidence of Ngāti Whātua Ōrākei? 20 

A. Āe. 

Q. If you turn to map 4 and if you see the green lines in outline, you agree 

that’s the same area, the green shows the heartland? 

A. Āe. 

Q. So I’ll be making some reference – this is for context – I’ll be making some 25 

references during the questions to heartland of the green area, that’s 

what I’m referring to – 

A. Mmm. 

Q. – just so you know.  Thank you.  And, sorry, I should have said at the 

outset just to confirm so you’re aware, my name’s Majurey and I’m 30 

counsel for the Marutūāhu. 

A. Kia ora. 
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Q. Mr Kapea, how important is whanaungatanga in tikanga? 

A. A integral part of tikanga. 

1200 

Q. Does it rank higher than any other principles or is it on the same? 

A. You’d have to line out a few more principles so that I could make 5 

judgement. 

Q. What other principles of tikanga would you put on the same level as 

whanaungatanga? 

A. Well, you’re the one asking the question so I can’t make a judgement. 

Q. It’s as important as whakapapa? 10 

A. One part of whanaungatanga stems from whakapapa. 

Q. So they’re related? 

A. They are.  I would put whanaungatanga as relationships and there are 

many different relationships.  One relationship is stemmed from 

whakapapa. 15 

Q. Some people have described whanaungatanga as the glue of the Māori 

world, would you agree with that? 

A. It’s a part of the Māori world. 

Q. How does Ngāti Whātua Ōrākei practise whanaungatanga in Tāmaki 

Makaurau? 20 

A. Being the continual host to the many people of the world who have 

chosen to reside here from times of old, right through to now.  Doors are 

always open. 

Q. I’ll be more specific then; how does Ngāti Whātua Ōrākei practise 

whanaungatanga with the people of Waiohua? 25 

A. Through tangihanga. 

Q. Other examples? 

A. There were different types of practices over the many generations and 

even in recent generations, more whanaungatanga.   

Q. Do you have something specific in mind when you say that? 30 

A. The attending of Ōrākei to their events in the South Auckland area, their 

marae over there, and their attending events at Ōrākei. 

Q. No wider examples of whanaungatanga between the people of Ngāti 

Whātua Ōrākei and Waiohua in the heartland? 
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A. These are the ones that come to mind. 

Q. Same question in relation to Marutūāhu, examples of whanaungatanga 

between Ngāti Whātua Ōrākei and Marutūāhu in the heartland? 

A. No. 

Q. No? 5 

A. No. 

Q. Does Ngāti Whātua Ōrākei share ritenga with other iwi in Central 

Auckland? 

A. Ritenga meaning? 

Q. Customary practices, whakawātea, karakia? 10 

A. On occasions determined by us. 

Q. So you’re saying the times that there have been ritenga in the heartland 

involving people of Ngāti Whātua Ōrākei, Waiohua and Marutūāhu, have 

been determined by Ngāti Whātua Ōrākei? 

A. Yes. 15 

Q. On every occasion? 

A. Yes. 

Q. So for ritenga, that for example have included Marangatauā in the 

heartland that’s been through the mana of Ngāti Whātua Ōrākei? 

A. Ngāti Whātua Ōrākei will always take the prime position in ritenga. 20 

Q. Do you think that position is shared by those people of Waiohua and 

Marutūāhu? 

A. No. 

Q. So we’ve talked about whanaungatanga and we’ve also made reference 

to whakapapa.  Again the same question that I ask for whanaungatanga, 25 

how important is whakapapa in tikanga Māori as you see it? 

A. Very important ‘cos it’s blood. 

Q. And how does Ngāti Whātua Ōrākei respect the whakapapa of all the iwi 

in Tāmaki Makaurau? 

A. It respects all people and all whakapapa. 30 

Q. Yes, how does it do that? 

A. By acknowledging that. 
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Q. Does Ngāti Whātua Ōrākei acknowledge the enduring ancestral 

connections of Ngāi Tai ki Tāmaki, Te Ākitai Waiohua and Marutūāhu in 

the heartland area? 

A. Your question again please? 

Q. Does Ngāti Whātua Ōrākei acknowledge the enduring ancestral 5 

connections of Ngāi Tai ki Tāmaki, Te Ākitai Waiohua and Marutūāhu in 

the heartland area? 

A. They’re all in different contexts, so they’re acknowledged in different – in 

those contexts. 

Q. I’ll take you to the – actually I can’t take you to it because I haven’t got a 10 

spare copy.  Perhaps to help with that context and recognising this is not 

a tikanga matter but there’s a context to it.  In the legal submissions for 

Ngāti Whātua Ōrākei, after referring to Ngāi Tai ki Tāmaki, Te Ākitai 

Waiohua and Marutūāhu, the submission said: “While the plaintiff does 

not intend to deny that these groups have enduring ancestral connections 15 

in the area, its evidence will be that those are not sufficient to confer mana 

whenua as that concept is widely understood.”  So in terms of that 

context, there being a difference between enduring ancestral connections 

and mana whenua, do you agree those groups have enduring ancestral 

connections in the heartland area? 20 

A. As a group, no. 

Q. Let’s go through them one by one.  Ngāi Tai ki Tāmaki? 

A. In our heartland, enduring?  No. 

Q. Ancestral connections? 

A. Yes. 25 

Q. Same question for Te Ākitai Waiohua, ancestral connections? 

A. Yes. 

Q. Enduring? 

A. Relationships. 

Q. Just come back to my question, in relation to Te Ākitai Waiohua, do they 30 

have enduring ancestral connections? 

A. No. 

Q. Do they have ancestral connections? 

A. Yes. 
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Q. Same question for Marutūāhu, ancestral connections? 

A. No. 

Q. So not enduring then either? 

A. No. 

Q. As a tohunga, do you agree with a non-Māori entity, being the Court, 5 

making decisions on tikanga and mana? 

A. I agree that the Court has a part in that.   

Q. Which part’s that? 

A. The Court is a part of our society, tikanga is a part of our society.   

Q. So a court doesn’t make a part decision, it makes one or it doesn’t, so I’ll 10 

come back to my question and it’s framed in tikanga, which is what you 

are here for.  So in tikanga, are you happy with a non-Māori entity making 

determinations on mana whenua and tikanga? 

A. I am. 

1210 15 

Q. So you’re aware that there are some fundamental disputes on tikanga 

between the iwi parties to this proceeding? 

A. Āe. 

Q. How would you advise the Court to determine those contexts? 

A. Again? 20 

Q. How would you advise the Court, as a tohunga, how to determine those 

contexts of tikanga and mana? 

A. Sorry, I don’t understand the question, please say again? 

Q. So we’ve established that you agree with the Court making those sorts of 

determinations.  We’ve established that there are fundamental disputes 25 

and in the world of tikanga, what advice would you give to this Court, 

which is not Māori, to make those determinations of tikanga disputes?  

How does it do that? 

A. Look at all evidence, all kōrero and make a decision. 

Q. Whatever way that goes? 30 

A. True. 

Q. Well let’s use one example.  In your evidence at paragraph 51 of the 

Pākehā version you refer to the tikanga or the history of Ngāti Whātua 
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Ōrākei in relation to Tauoma and the tikanga of Ngāti Whātua Ōrākei as 

that was a gift. 

A. Āe. 

Q. You’re aware that Ngāti Pāoa dispute that, don’t you? 

A. That’s right. 5 

Q. Yes, so that comes from as you said some time around the 1780s? 

A. Mmm. 

Q. We’re relying on oral traditions, we don’t have a piece of paper that says 

that, we don’t have a Twitter or a tweet or a camera.  How is a court to 

determine that dispute? 10 

A. By looking at the evidence of old.  People like Āpihai Te Kawau who saw 

these people and lived amongst the people who made those decisions. 

Q. You read the minutes from the Ōrākei hearings? 

A. Not all. 

Q. But some? 15 

A. Yes. 

Q. Have you read the minutes where tūpuna of Ngāti Pāoa and Marutūāhu 

dispute that that was a gift? 

A. Yes.  No, I understand that they dispute that. 

Q. Yes, I’m not asking you to agree but are you aware that they said that, 20 

that they disputed that was a gift? 

A. Yes. 

Q. So you’ve referred to Āpihai which is one version? 

A. Mmm. 

Q. You’ve accepted that there are other versions, again we’re in the same 25 

position, how is this Court to make that determination that one is right and 

one is wrong? 

A. Again, to look at it all and make the decision. 

Q. Would you agree with me that actually in tikanga, it’s best that a non-

Māori court doesn’t make that sort of a decision, that it’s for Māori to make 30 

the decision for people who think and dream in Māori? 

A. If we’re able to do that, then fine.  

Q. Do you think we’re not able to do that? 

A. We’re in this Court today. 
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Q. And why is that? 

A. A number of reasons. 

Q. Do you want to share any of those? 

A. No, the Court knows why we’re here. 

Q. So just to expand on that theme, if you’ve read the evidence of other 5 

witnesses for the iwi groups, for example Mr Blair has evidence and in his 

rebuttal, he’s referred to a number of other witnesses, Mr Brown, 

Mr Taua, Mr Wilson, Mr Rawiri and again not asking you to accept that 

either is right or wrong but you’d be aware that there is a contest between 

those witnesses? 10 

A. Yes. 

Q. And again you’re comfortable in tikanga for this Court to say one is right 

and one is wrong? 

A. Yes. 

Q. Just checking, you have the yellow book? 15 

WITNESS REFERRED TO YELLOW BOOK 

A. Āe. 

Q. In tab 1 and that’s called the fourth amended statement of claim 

application for judicial review dated 22 November 2019.  If you go to – 

there’s page numbers up the top right – 20 

A. Sorry, which part? 

Q. So tab number 1? 

A. Āe. 

Q. And oh actually there’s pages on the bottom right, big numbers. 

A. Yep. 25 

Q. If you go to 010 or 10? 

A. Kia ora. 

Q. And you’ll see near the bottom there’s an A and a B?  Do you have that? 

A. Oh. 

Q. I’ve put you on the wrong page. 30 

A. Āe, A and B, kia ora. 

Q. Āe.  So if we start with B and I’ll read the paragraph out and I appreciate 

these are legal matters but I’ll come to a tikanga question: “A declaration 

that when applying its Overlapping Claims Policy in a way which relates 
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to and/or may affect any land within the area of the 2006 RFR land and 

the 1840 transfer land, the Crown must act in accordance with tikanga 

and in particular, Ngāti Whātua Ōrākei tikanga.”  So that’s what the 

Court’s been asked to make a decision on. 

A. Mmm. 5 

Q. And to assist the Court, where it refers there to Ngāti Whātua Ōrākei 

tikanga, what would that be? 

A. Whatever is determined by Ngāti Whātua Ōrākei. 

Q. At any time? 

A. Yes. 10 

Q. Could you give one example of what that might involve? 

A. I just want to read this again. 

Q. Yes of course. 

A. Ka pai, homai te pātai. 

Q. So could you give the Court, to assist it, with one example of what that 15 

tikanga might involve? 

A. Yeah no, ka waiho.  Oh, I – this, these terms are out of my context, so I’ll 

leave that. 

Q. So just to wrap that up, I’ve asked you to give one example of what that 

tikanga might involve and you’ve not giving that example?   20 

A. Well if you’re able to give me an answer then – 

Q. I’m not being critical I just want to get the right… 

A. Yeah, I, it’s too big, I – it’s just a big open kōrero that I can’t give a 

definition to. 

1220 25 

Q. So if we think of some of the other exchanges and the task that the Court 

has because the Court’s been asked to determine this, how is the Court 

to understand what that tikanga might involve that it’s been asked to make 

a decision on, or is the same answer that you gave before, too big? 

A. Homai anō te pātai. 30 

Q. So recognising the task that the Court has – 

A. Yes. 

Q. – to make decisions on these applications and the Court doesn’t have 

experience or expertise in tikanga, how should it approach the task of 
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trying to understand what that tikanga is referring to?  Or is the answer, 

as you said, that’s just too big a take at this stage? 

A. Say once more please. 

Q. Usually the Judge comes in to help me out at this point and frame it much 

better than I do.  So the Court’s been asked to make a determination that 5 

the Crown must do things in accordance with Ngāti Whātua Ōrākei 

tikanga.  How do you advise the Court in how it should approach its task 

to work out what that tikanga is? 

A. Okay.  Well, perhaps the problem is that, one of the problems is is the 

Crown doesn’t engage with us enough from the outset in these things 10 

where we’re able to be a part of the proceedings which the Crown 

chooses to do in our heartland, we are left out, and at the last minute 

pulled in and made to – encouraged to abide in a tikanga forum.  So it’s 

– we’re just a clip-on. 

Q. If you turn to paragraph (c), that’s near the top of page 10, do you have 15 

that? 

A. Āe. 

Q. You’ll see there in the last two lines there again a reference to “in 

accordance with tikanga, in particular Ngāti Whātua Ōrākei tikanga”.  

Would you give the same answers in relation to what that tikanga is as 20 

you gave in relation to paragraph (b)?  Same tikanga, same answers? 

A. Again, the Court must keep the Crown to engage properly with 

Ngāti Whātua Ōrākei when dealing with things in its heartland. 

Q. So is tikanga really about engagement with the Crown, is that what 

Ngāti Whātua Ōrākei tikanga’s about? 25 

A. Engagement is a big part of that tikanga. 

Q. If a tribe has mana over the land, do they have mana over the 

takutai moana next to that land? 

A. Yes. 

Q. Can you please turn to map 4 of the blue book.  Sorry, tab 4.   30 

A. Āe. 

1225 

Q. I don’t have a pointer so I’ll try and draw a word picture.  So if we look at 

the Waitematā Harbour generally, if I can describe it like that, so the sea 
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to the north of the green lines, and to the Manukau Harbour, the sea to 

the south broadly of the green lines, are you saying that the cause and 

the worldview of Ngāti Whātua Ōrākei, they have mana whenua and ahi 

kā over the green area, they have mana over takutai moana in those 

areas of the sea north, I think a bit west and also south of the green lines? 5 

A. Yes. 

Q. Only Ngāti Whātua Ōrākei has that mana over that takutai moana? 

A. To determine what happens on those waters, yes. 

Q. No one else? 

A. You need to look at the Manukau.  On the other side of course you have 10 

Te Ākitai and their hapū of, the Waiohua hapū of that area. 

Q. So let’s be clear, I’m referring to the takutai moana? 

A. The takutai, okay, yes the shoreline? 

Q. The water, foreshore and seabed immediately south of the green lines? 

A. Mmm. 15 

Q. I think you were saying and to be fair if you need to check, Ngāti Whātua 

Ōrākei has mana over that takutai moana? 

A. Kia ora, āe. 

Q. And no one else? 

A. Determined by Ngāti Whātua Ōrākei. 20 

Q. Does it follow then that if the Court agrees that only Ngāti Whātua Ōrākei 

has mana whenua and ahi kā over the green area, then it has mana over 

the takutai moana in those adjoining areas? 

A. Yes. 

Q. What does mana mean to Ngāti Whātua Ōrākei? 25 

A. Mana is a big term, one being authority. 

Q. Any other parts you want to mention? 

A. Āe ka pai.  I konei kua uru mai koe.  He nui tonu  ngā āhuatanga o tēnei 

mea te mana.  He mana atua tētahi.  He mana tupuna tētahi.  He mana 

tangata tētahi.  Ko te mana o te tangata, ko te mana o te tangata.  Ka nui 30 

tēnā, kia ora.  There are many aspects of mana, one is power, 

authority of deities, gods and sacred authority.  One authority 

derived from ancestors and ancestral authority and the authority, 
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jurisdiction determined by humans and human occupation.  The 

authority from people, the authority of the person.   

Q. So do I take it from that that mana resides with people? 

A. Yes. 

Q. And does mana reside with the physical world as well? 5 

A. So it rests in the spiritual dimension as well as the physical but it’s 

people who determine and construct it and exercise it.  Exercise, pai 

ake tō kupu, exercise. 

Q. So does that mean whenua doesn’t have mana in its own right? 

A. So there is power in everything, there is a supernatural or a life 10 

force, a psychic force in everything and resides in everything. 

Q. What does mana whenua mean to Ngāti Whātua Ōrākei and tikanga? 

A. It is about the discussion around the mana whenua, its origins could 

be said – te mana o whenua is the authority of the land – there is 

authority and power on the land, and so the Earth mother is the land 15 

in reality and their great powers and authority on that land on 

Papatūānuku.  She has.  She has.  Papatūānuku has powers, authority.  

People who reside on the land, they have the power and authority, 

on those lands.  Āe ka nui tēnā.   

Q. So is it a fair summary then and you’ll tell me if you don’t agree that in 20 

relation to the heartland, Ngāti Whātua Ōrākei has mana whenua or 

authority over the heartland? 

A. Over the? 

Q. The heartland area, the green area that we talked about?  Is that a fair 

summary? 25 

A. Tūturu, yes. 

Q.  I just want to ask some questions about that area, the heartland green 

area just so you’ve got the context. 

A. Kia ora. 

Q. And can I just say in advance, I ask these questions for completeness, 30 

not to disrespect at all but just to really round out what some of the 

elements of this case are about.  So that’s just my preamble, I’m not 

asking a question.   

A. Say that again please? 
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Q. I’m just saying, I’m going to ask some questions and I’m asking them to 

be complete because of some of the intricacies of this case, I don’t ask 

them to be disrespectful. 

A. Kia ora. 

Q. Does the mana whenua of Ngāti Whātua Ōrākei in that area come from 5 

the Crown? 

A. Never, never agree to that. 

Q. Does it come from – 

A. It does not derive from the Crown.  It comes from the gods and it comes 

from our ancestors. 10 

Q. Same answer if I ask you does it come or does it derive from the courts? 

A. Same. 

Q. Taking you back to the blue book and we’re at tab 7 that we looked at 

before, so that grey area with the heartland. 

A. Kia ora. 15 

Q. Is there a Māori term for heartland? 

A. No. 

Q. Is there a tikanga for heartland? 

A. Māori reference these things in a different way.  Ko te kōhanga o te iwi.  

Ko te waiū o te iwi.  These would be – māu ēnā e whakapākehā.   He’s 20 

referring to the kohanga which means the cradle of the civilisation, 

the iwi or tribe and the waiū which is the sustenance for the tribe is 

located in these lands.  And, so to reference it in a different language – 

so the tribe draws its identity, its sustenance from these lands.  Yeah 

no, what I’m saying is that Māori refer to their heartlands in manners 25 

which I’m giving an example, they call it the kohanga, the nest of the tribe.  

They call it the pātaka kai, the storehouse of the tribe, they call it the waiū 

o te iwi, the bosom, the breast in which feeds that iwi, these are the terms 

that they use which, yes, that is their land which sustains them, that is 

their mother land which they have affinity with, these are their mother 30 

lands which they will die for. 

Q. If we look at that map with the grey areas? 

A. Mmm. 
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Q. You’ll see some areas that, and there are a couple of large ones roughly 

in the middle to the right that are white, do you see those? 

A. Āe rā. 

Q. So those terms that you’ve used, kohanga, pataka kai, that doesn’t apply 

to those white areas, does it? 5 

A. It does. 

Q. It does? 

A. Yes.  Now, these I’m guessing will be deliberated over the weeks to come, 

these three parts of whenua or whenua tuku and I’m sure you’re going to 

cover the meaning of whenua tuku over these weeks. 10 

Q. Is mana whenua ever shared between iwi inside a heartland? 

A. Determined by that iwi. 

Q. So it can be shared?  If determined by that iwi? 

A. They will determine whatever that is.  Sharing, that’s a, probably a 

different – that’s a Pākehā term. 15 

1240 

Q. Well, can there be more than one iwi having mana whenua inside that 

area? 

A. No.  I give you an example.  You can stay here.  When you’re finished, 

you can go home.  The mana resides with the person giving that privilege 20 

to that person to stay. 

Q. If you’ve read some of the other statements of evidence you may have 

seen reference to “margins” and in the context of an area’s called margins 

there may be shared mana whenua or more than one iwi having mana 

whenua.  Have you seen those references? 25 

A. No. 

Q. Or marginal areas. 

A. Okay, what do you mean by “marginal areas”? 

Q. Towards the outer parts of a heartland or beyond. 

A. Right, okay. 30 

Q. Do you understand that concept? 

A. The margin? 

Q. Yes. 

A. I understand what you mean the margin. 
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Q. For Ngāti Whātua Ōrākei are there any margins or marginal areas inside 

the heartland? 

A. No. 

Q. So is it a fair summary of what you’ve said in relation to mana whenua, 

authority, heartland, only one iwi having mana whenua inside a heartland, 5 

that outside of this grey area Ngāti Whātua Ōrākei has no other mana 

over any other whenua? 

A. Yes, it does have mana in the other whenua. 

Q. Mana whenua?  Because you’ve said there can only be one iwi having 

mana whenua. 10 

A. Mmm, ka pai, that’s a good kōrero. 

Q. (inaudible 12:42:43) 

A. Yeah, has connection, but the mana in those whenua would lie in other 

people’s hands. 

Q. Not in Ngāti Whātua Ōrākei? 15 

A. No. 

Q. Can we turn over to map 9, tab 9.  The title there is, or the main title, “One 

primary area of interest”, do you have that? 

A. Āe. 

Q. This comes from the Ngāti Whātua Ōrākei deed of settlement. 20 

A. Kia ora. 

Q. And just to give you some context, I don’t know if you can read it in either 

the hard copy version or the screen version, you’ll see a little box to the 

bottom right; do you see that?  It’s headed up with the word “Notes”? 

A. Āe. 25 

Q. Can you read that, just in terms of are you able to read it, not to read it 

out loud? 

A. I’m able to. 

Q. Read that just to give yourself some context and then I’ll ask some 

questions when you’re finished. 30 

A. Ka pai.   

Q. Have you seen this map before? 

A. Yes. 
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Q. So just to confirm, this is the Ngāti Whātua Ōrākei primary area of interest, 

that’s correct? 

A. Yes. 

Q. Is there a Māori term for “primary area of interest”? 

A. Off the top of my head I’d say Ngā pānga. 5 

Q. Just ask you to repeat – 

A. The connections. 

Q. And what’s a primary area of interest with concept in tikanga? 

A. Anō? 

Q. How would you explain that concept in tikanga? 10 

A. Which concept? 

Q. Primary area of interest. 

A. Okay.  The areas in which you have connection to. 

Q. What type of connection? 

A. Various.  Relationships with those people.  Relationships with the land.   15 

Q. Is there any others? 

A. That will do for now. 

Q. What about tupuna? 

A. Yeah, relationship. 

Q. With tupuna? 20 

A. With tupuna or the deeds or the places where your ancestors may have 

lived, stayed, traversed, in their times.  These are pānga, connections. 

Q. Also apply to wāhi tapu? 

A. That’s right, connections.  Could be wāhi tapu in terms of burial sites, 

could be wāhi tapu in terms of bones buried there.  Could be a wāhi tapu, 25 

a special significant thing happened there, that was – those were the 

waters where you ancestor was blessed, and you remember those things 

and your connection to those places. 

Q. So if we look at the size of the primary area of interest and an area of the 

sorts of connections you’ve spoken about – 30 

A. Āe. 

Q. – you’ll see the primary area is a lot bigger than the heartland area. 

A. Āe. 

Q. Agree with that? 
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A. Kia ora. 

Q. I’ll get this wrong but, just by my poor eyes, it looks some two or 

three times bigger. 

A. Mmm. 

Q. Sound about right? 5 

A. Yeah. 

Q. So given your answers, I just want to go back to that discussion we had 

about ancestral connections and you’ve emphasised the word 

“connections.” 

A. Mmm. 10 

Q. You’re aware of the kōrero history and world views of Marutūāhu with 

their connections in the heartland? 

A. Some. 

Q. You know the name Parikaiangaanga? 

A. Yes. 15 

Q. You know the name Parikaiangaanga? 

A. When I think about Autaoa, I think about Kiwi and Kahurautao. 

Q. You’re aware of the pakanga in central Auckland and elsewhere around 

Auckland? 

A. Yes. 20 

Q. The blood that was spilt in those battles? 

A. Yes. 

Q. The marriages that took place afterwards at Waiohua? 

A. Mmm, no. 

Q. So those are sorts of events you’ve referred to as being connections. 25 

A. Connections. 

Q. So you would accept those sorts of connections? 

A. Yeah.  Connection is a connection.  That does not determine mana. 

Q. So if we look at the map outside the heartland area, is it a fair summary 

of what you’re saying outside of the heartland for Ngāti Whātua Ōrākei, 30 

everywhere else those are connections and not mana? 

A. Not prime authority mana over those lands. 

1250 

Q. Just to be clear – 
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A. Connections that you can draw on when connecting with those iwi who 

have the mana of that place, determined by them. 

Q. And that’s outside the heartland area? 

A. That’s right. 

Q. Coming back to the box, and I was going to read them but my (inaudible 5 

12:50:45) eyesight is a bit poor.  You see reference in there to terms 

primary interest, layers of interest through whakapapa? 

A. Mmm. 

Q. “Areas of both primary interest and layer of interests include,” so those 

are references to the primary interest and layers of interest of Ngāti 10 

Whātua Ōrākei, is that correct? 

A. Yes. 

Q. Can we turn to tab 3 of the blue book please?  So tab 3, it’s headed: 

“Ngāti Whātua Ōrākei key areas in Auckland.” 

A. Mmm. 15 

Q. You’ll see near the top right-hand corner a box headed “Legend,” you see 

that? 

A. Mmm, yes. 

Q. And there’s a black dot, sites of significance.  As I understand it, and I’m 

asking for you to confirm it one way or the other, those black dots are the 20 

sites of significance for Ngāti Whātua Ōrākei? 

A. Some of, yes. 

Q. Which aren’t? 

A. Sorry? 

Q. Which of those black sites aren’t sites of significance for Ngāti Whātua 25 

Ōrākei? 

A. Ah, they all are.  Sorry, I meant the black dots all are but not the only. 

Q. Sorry, not the? 

A. Only sites of significance. 

Q. So those are Ngāti Whātua Ōrākei sites of significance, the black dots 30 

and no other tribe’s sites of significance? 

A. They will be also sites of significance to others, in the context pertaining 

to their histories and the deeds of their ancestors. 

Q. And you respect those histories and ancestors? 
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A. Absolutely. 

Q. The next icon is the blue arrow, “Fishing routes in Tāmaki,” and you’ll see 

that on the map again – 

A. Āe. 

Q. – similar question, are those the fishing routes of Ngāti Whātua Ōrākei? 5 

A. Yes and these are the immediate, of course they’ve done shark fishing 

out in, what do you call the, the inner Hauraki Gulf, not the great Hauraki 

Gulf. 

Q. So it’s only showing part in terms of what this map – 

A. Yes these are the everyday yearly movements and of course you have 10 

the bigger shark fishing that takes place further out. 

Q. And are those also the fishing routes for other iwi in Tāmaki? 

A. They would be.  And it would be different to each of those hapū. 

Q. If you turn to tab 4.  And that’s headed: “Ngāti Whātua Ōrākei sites of 

significance in Auckland,” and you’ll see again a legend.   15 

A. Yes. 

Q. So, with the different icons, “Burial sites,” “Cultivation,” “Fishing 

locations,” “Main settlements,” “Pā,” “Further sites of significance,” those 

are all the places et cetera of Ngāti Whātua Ōrākei? 

A. They are all places of significance and there would be others. 20 

Q. Are they also places of significance for other iwi in Tāmaki? 

A. Every iwi would have their own sites of significance determined by their 

histories and the deeds of their ancestors. 

Q. And Ngāti Whātua Ōrākei respects those histories and ancestors? 

A. Yes. 25 

Q. You’ll see my core reference to colours, I think it’s a red – there’s a “Main 

settlements” dot and a “Pā” dot, see those on the legend? 

A. Legend, yep, “Main settlements” and? 

Q. “Pā”? 

A. Ka pai, yes. 30 

Q. Yes, to assist the Court, what is the essential differences between main 

settlements and pā? 

A. A pā being a fortress, main settlements are like kainga, everyday living. 

Q. So people in main settlements on a daily basis? 



56 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

A. Yes, determined by the times, whether they’re peaceful times, warring 

times or in between, a mix of both. 

Q. And for pā during times of warfare, occupied during times of warfare? 

A. Yes. 

Q. Other times? 5 

A. And occupied in ti – we always have a pā, you always have a fortified pā.  

The – it’s the, whatever is happening in those times will determine how 

much time you are in that pā and how much time you are not in that pā.  

Of course if you’re under siege, you’re full-time in there.  If it’s quite 

peaceful times, things seem to be going well you can be down on the flat, 10 

save the walk up the hill and yes, have a better lifestyle on better whenua, 

a better placement. 

COURT ADJOURNS: 12.58 PM 

 

15 
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COURT RESUMES: 2.15 PM 

THE COURT ADDRESSES COUNSEL – HOUSEKEEPING (14:15:55)  

CROSS-EXAMINATION CONTINUES:  MR MAJUREY 

Q. Do you have map 4 still open, or tab 4, in the blue book?   

A. Yep. 5 

Q. We were talking before lunch about the main settlements and pā. 

A. Mmm. 

Q. And you talked about the different activities in those areas, pā and 

settlements, and the different times that they’re occupied.  In relation to 

pā, in the history of Ngāti Whātua Ōrākei were the pā used as fortification 10 

areas in the 1800s? 

A. 1800s would have been pā and kainga. 

Q. Perhaps I’ll ask it again because that may not have been a very clear 

question. 

A. Ka pai. 15 

Q. So you talked about that sometimes pā were used as fortified areas 

during pakanga. 

A. Mmm. 

Q. But you also said that they were used at other times as well. 

A. Mmm. 20 

Q. So I’m wanting to ask you in relation to pā being used as fortified areas 

during pakanga, during battles, did that take place at all in the 1800s in 

those pā that are shown in map 4? 

A. Okay.  Yes, the Ōkahu. 

Q. Any others?  In the 1800s. 25 

A. Tauhinu, Karangahape.  And these are the ones I am familiar with and 

others might be presented by other evidence. 

Q. Can we just work our way through those.  So for Ōkahu, are you able to 

assist the Court as to which years in the 1800s that was being used as a 

fortified pā? 30 

A. In the ‘30s. 

Q. 1830s.  Tauhinu?  Same? 
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A. Be earlier. 

Q. About when? 

A. The early 1800s through to the ’20, ‘20s. 

Q. ‘20s.   

A. Mmm. 5 

Q. And I didn’t quite capture the third one, was that Karangahape? 

A. Karangahape. 

Q. Karangahape. 

A. Āe.  ‘30s.   

Q. In relation to the main settlements, so you’ve seen the legend where 10 

those are and you’ve said before this is not everything, but in relation to 

those main settlements that are shown there, those pink or red, whatever 

colour it is, when do Ngāti Whātua Ōrākei stop living in those main 

settlements in the 1800s? 

A. So we’re talking about the red? 15 

Q. Yes, the red, if that’s the colour, the red dots, there’s, inside the green 

area, there’s four by my count. 

A. We’ve only got one red dot in there – 

Q. Sorry, sorry, no, no – 

A. – and we’ve got three magenta. 20 

Q. – I’m mixing myself up, you’re quite right, it’s the black ones.  It’s the black 

ones.  Sorry. 

A. The black? 

Q. No, no, I’m getting myself confused.  Let me go through the names, it 

might be easier.  I’m confusing myself now. 25 

A. Ka pai. 

Q. So if I’m reading the legend right, Maungawhau has been described as a 

main settlement.  Tell me if I’m wrong because I might have that wrong. 

THE COURT: 

I think, Mr Majurey, the Maungawhau is a pink one which suggests it’s a further 30 

site of significance rather than a main settlement. 
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MR MAJUREY: 

Okay, I am getting myself confused with the colours. 

THE COURT: 

I think the only red one is Ōrākei. 

CROSS-EXAMINATION CONTINUES:  MR MAJUREY 5 

Q. Yes.  So let’s go with Ōrākei.  I’ve got it completely wrong in terms of 

these colours.  I need new glasses.  So if we focus on Ōrākei as what’s 

shown here and taking on board your earlier answers in terms of there 

might be others – 

A. Yeah. 10 

Q. – so in the 1800s we’ve been talking about periods, and I’ll come back to 

the chronology shortly, what are the periods during which Ngāti Whātua 

Ōrākei weren’t living at the Ōrākei settlement? 

A. At the Ōrākei settlement – 

Q. Yes. 15 

A. – would be between 1827 to 1835.  This is the period where I understand 

we are in Waikato. 

Q. And if we go to hopefully the safer territory in terms of me getting it right, 

the black areas, the pā – 

A. Kia ora. 20 

Q. – when do Ngāti Whātua Ōrākei stop living in those areas in the 1800s? 

A. I think… 

Q. Same answer? 

A. This is well covered by other evidence which clearly shows where we 

were at each time, each time, each time through those years, and that 25 

will cover those answers. 

Q. You don’t have the book but hopefully on the driver we can pick it up and 

I’ve mentioned before about the chronology, so this is a book that’s been 

produced by Ngāti Whātua Ōrākei lawyers.  And at page 3 there’s a 

period 1822 to 1825.  Just wait for that to come up.  Is it up on your 30 

screen? 

A. Yeah. 
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Q. Thank you.  Can you read that to yourself please and then tell me when 

you’ve finished. 

A. Ka pai. 

Q. You agree with that?  Do you agree with that statement? 

A. Yes, and the – through the evidence provided by Ngāti Whātua Ōrākei 5 

will clearly show all the movements of our people over the many years in 

detail. 

Q. So asking you as a person who has – is the repository, one of the 

repositories of tikanga for Ngāti Whātua Ōrākei, for you is that statement 

correct for those years reference ’22 to ’25? 10 

A. Yes. 

Q. If we go over the page, there’s a reference to 1825.   

A. Āe. 

1425 

Q. And there’s two paragraphs and the second paragraph reads: “Ngāti 15 

Whātua Ōrākei strategically withdraw from the isthmus to avoid the 

incoming threat of Ngāpuhi,” do you agree with that statement? 

A. Which part are we looking at, 1825 is it? 

Q. Yes, 1825 in the second paragraph that begins: “Ngāti Whātua Ōrākei 

strategically withdraw”? 20 

A. There’s more detail to that which will be presented over the days. 

Q. So you’re not disagreeing with that statement but there is more context, 

you’re suggesting, is that a fair summary? 

A. Yes, yes, which clearly shows our movements over those years. 

Q. And the third one I want to come to is a bit further down that page at 1835: 25 

“Ngāti Whātua begin returning to the Tāmaki isthmus initially cultivating 

at sites such as Horotiu and Rangitoto,” do you agree with that statement? 

A. Yes, along with others which again will be presented in due time. 

Q. So we’ve covered a period of about 13 years, ’22 to ’35.  It’d be fair to say 

wouldn’t it that what that’s showing is that the heartland was not 30 

permanently occupied by Ngāti Whātua Ōrākei, do you agree with that? 

A. From 1728 through to ’35, correct. 

Q. Are you disagreeing between ’22 and ’27? 

A. Am I disagreeing that it was not occupied? 
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Q. It was a longer period, you said ’25 to ’35.  I’m asking back from 1822 to 

’35, given what we’ve just read through – 

A. Yes, no I don’t agree with that, that’s a shorter period.  

Q. Can we go to the blue book at tab 5 and that’s headed up – you’ll see 

you’ve got the book as well, it’s this green, that’s headed up: “The sale of 5 

Tāmaki land 1840 to 1844,” you can see that? 

A. Mmm, kia ora. 

Q. And you’ll see the map itself with some large numbers and then you’ll see 

below the map box a key with corresponding numbers.  So I just want to 

walk our way through them.  So starting with (1), Mataharehare, Opou 10 

and Whau block September 1840 3,000 acres, are you familiar with that 

transaction, you know about it? 

A. Yes. 

Q. That involved Ngāti Whātua Ōrākei? 

A. Absolutely.  It’s the gifting of what we call the CBD today by Āpihai Te 15 

Kawau to Governor Hobson. 

Q. Number (3), Waitematā to Manukau block 1841, you’re also familiar with 

that? 

A. No, the details, no. 

Q. Number (4) Manukau Road purchase 1842, are you aware of that one? 20 

A. No, that’s covered by other people giving evidence. 

Q. Looking at the areas covered by that, so (1), (3), and (4), we can see can’t 

we that about half give or take of the heartland has been the subject of 

land transactions, that’s correct? 

A. Āe. 25 

Q. And then we see in number 5, a corridor of land 1844 and another 

transaction and you can see the area covered, do you see that? 

A. Yes. 

Q. So in about two years between 1840 to 1842, about half the heartland’s 

been transacted and by 1844, so a period of four years, nearly all the 30 

heartland has been the subject of land transactions, hasn’t it? 

A. Yes. 

Q. What was the effect of that on the settlement patterns of Ngāti Whātua 

Ōrākei in the heartland? 
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A. Unable to comment, that’ll be covered by the experts in that area. 

Q. So in terms of settlement areas that we’ve gone through, those black dots 

that you recall? 

A. Mmm. 

Q. Did those continue past those transactions taking place in the 1840s? 5 

A. Can we flick it back to the previous map please? 

Q. Yes if we go back to tab 4? 

A. Ka pai and then bring it back to the other one please?  Ka pai, āe, homai 

tō pātai. 

Q. Āe.  So we’ve reviewed periods when Ngāti Whātua Ōrākei had left 10 

Tāmaki, we’ve reviewed these transactions between 1840 to 1844 where 

they’d been sold to the Pākehā? 

A. Mmm. 

Q. What was the effect of those in terms of the ongoing settlement of Ngāti 

Whātua Ōrākei in those pā areas, the black dots inside the green area of 15 

map 4?  Did Ngāti Whātua Ōrākei people continue to live there 

afterwards, after the land had been transferred? 

A. The – in those times, the mother settlement is Ōkahu Ōrākei and the 

areas which we would call Waitaramoa, the Ōrākei village in the Remuera 

area is their immediate home and the mana over the rohe, the presence 20 

is always continued. 

Q. Is a fair summary of that answer that settlement areas for Ngāti Whātua 

Ōrākei are in and around Ōkahu Ōrākei, moving back from the majority 

of the heartland but your last comment important that in the worldview of 

Ngāti Whātua Ōrākei, the mana, the presence for the rest of it still remains 25 

in Ngāti Whātua Ōrākei? 

A. Yes. 

Q. That’s a fair summary? 

A. Yes. 

Q. So having walked our way through that, I want to come back to paragraph 30 

57 of your evidence, I don’t know if you have the hard copy in front of you 

and I’m looking at the English version? 

A. Ka pai. 
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Q. So that says: “Ngāti Whātua Ōrākei’s ahi kā roa of Tāmaki is steadfast 

and unbroken. It has not been put out from the time of Tuperiri’s raupatu 

(conquest) to now, it continues and will continue.”  Given the exchanges 

we’ve just been having in relation to time away from Tāmaki and the land 

transactions, is that still a correct statement? 5 

A. Put it like this; we were away from Tāmaki for that period which I 

mentioned earlier, seven years like every other tribe in Tāmaki were, and 

the evidence that will follow over the days to come will clearly show that 

they returned for fishing and then the move back to reoccupy.   

Q. So that takes us through to the return and then what you’ve also added 10 

to that in the exchanges around the land transactions is that after 1844, 

Ngāti Whātua Ōrākei people in terms of physical settlements moved to 

Ōkahu Ōrākei? 

A. Yes.  Well they were in Ōkahu from the late 1830s and right through till 

now. 15 

Q. So you still hold by your para 57? 

A. Yes. 

Q. Can we turn to tab 8 in the blue book please.  At the risk of failing the 

colour and logic test yet again, if the areas of the reclamation that’s shown 

as ochre or pink or something like that? 20 

A. Mmm. 

Q. So I want to focus on that.  So can I call it pink? 

A. Ka pai. 

Q. So that’s what’s commonly known as the reclaimed areas or where land’s 

been reclaimed from the water in the CBD, is that a fair description? 25 

A. Ka pai. 

Q. So that area was underwater in 1740, wasn’t it? 

A. Yes. 

Q. It was also underwater in 1840? 

A. Mmm, yes. 30 

1435  

Q. So not occupied by Ngāti Whātua Ōrākei between those periods 1740 to 

1840, was it? 

A. Correct. 
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Q. And wasn’t occupied at the time of the land transactions in 1840 to 1844, 

was it? 

A. I’m guessing these areas are being started to built in, up in the 1840s.  

But to bring it back, it’s the presence over the rohe. 

Q. So coming to my question, in terms of occupation those areas weren’t 5 

being occupied in the times of the land transactions in the 1840s, were 

they, 1840 to 1844, by Ngāti Whātua Ōrākei? 

A. I’ll put it, frame it like this, that it is, because these are the places where 

we were picking pipis, fishing, et cetera, et cetera, so the mana moana. 

Q. So do I take it from that, the worldview of Ngāti Whātua Ōrākei it has 10 

mana whenua over the pink areas? 

A. Absolutely.  

Q. And ahi kā? 

A. Ahi kā in the sense of living and presence in the area, Māori authority 

over the area, yes. 15 

Q. Is there a, probably sound an odd question but I’ll ask it, is there a tikanga 

around the claimed land that you’re aware of? 

A. A tikanga in what sense? 

Q. In tikanga Māori, is there any tikanga Māori for a claimed land? 

A. Oh, apart from the fact that we prob – in general all Māori done all the 20 

mahi for that land to be reclaimed.  But in the Māori worldview it is the 

area that you have mana over, whether reclaimed or not reclaimed or it 

was – and we could switch it around, it could have been whenua once 

and now it’s moana, you still maintain that presence over your rohe. 

Q. I’m going to swap maps now. 25 

MR MAJUREY ADDRESSES THE COURT – MAPS (14:38:13) 

CROSS-EXAMINATION CONTINUES:  MR MAJUREY 

WITNESS REFERRED TO FOUR A3 MAPS 

Q. You’ll see on the hard copies which aren’t the official numbers but there 

are large black – yes, they’re on the screen now – so I’m going to ask a 30 

question about this one first so you’ve got a hard copy and the screen 

copy.  This is another version of the maps that we’ve gone through 
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showing the grey areas and the green areas.  The yellow is what’s been 

called the 2006 RFR area, that’s the green area from the map that we 

looked at before.  The red area is what’s been called the 1840 transfer 

area.  Just for context, so you’re aware of it.  And you’ll see in these yellow 

shapes the numbers 1, 2, 3 and 4, and we talked a bit about that, you 5 

might recall before lunch you talked about tuku, you might recall that? 

A. Mmm. 

Q. So, I don’t have my exact scribbles in front of me, my paraphrase, and 

you tell me if that’s unfair, was that despite them being excluded from the 

map that’s been presented to the Court by Ngāti Whātua Ōrākei the 10 

worldview of Ngāti Whātua Ōrākei is that the tribe has mana, mana 

whenua over those areas 1, 2, 3 and 4, is that a fair summary? 

A. Yes. 

Q. However, in the legal context these areas have not been sought to be 

included in the declarations that have been sought.  So can you assist 15 

the Court, if you’re able to, with the background of each of these areas, if 

we start at number 1, for example? 

A. They’ll be covered in more detail by the experts in that area.  But 1 is in 

the vicinity of a whenua which we call Pukapuka gifted to Kati and 

Matiretoha, Kati being the younger brother of Te Wherowhero.  And they 20 

were a marriage, Kati, they were taumau’d or made to marry in terms of 

a peace arrangement, Matiretoha being the daughter of Rewa of Ngāpuhi 

and Āpihai gifted that land there and they resided there in number 1.  

Number 2 are also whenua tuku gifted by Āpihai to his Waikato relatives 

in the years following their return.  Āe.  And same with 3, and 4.  The 25 

details are presented by others. 

Q. So notwithstanding that position of mana that you’ve mentioned, or 

mana whenua, they have been excluded from the area that Ngāti Whātua 

Ōrākei have sought declarations over, are you aware of that? 

A. Yes. 30 

Q. If we go to the next map, JM12; do you have that, this one? 

A. Āe. 

Q. Do you see those large green shapes, tūpuna maunga? 

A. The highlights green? 
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Q. The shaded areas are green. 

A. Yep. 

Q. So, for example, Maungawhau or Hinerau. 

A. Yeah. 

Q. See those?  Feel free to go through them one by one.  You’ll see that they 5 

are tūpuna maunga. 

A. Kia ora. 

Q. You agree with that? 

A. Ōhinerau, Titikōpuke, Maungawhau, Maungakiekie, Rarotonga, 

Tātua ki uta, Te Tāpapa and Ōwairaka, āe, they are maunga. 10 

Q. And are you aware that the ownership of those tūpuna maunga were 

transferred in 2014 to the 13 iwi hapū of the Tāmaki Collective, now 

Mana Whenua Tāmaki Makaurau? 

A. Yes, I’ve heard about that.  The details I’m not up to scratch with.   

Q. And you’re also aware that Ngāti Whātua Ōrākei was one of those iwi and 15 

agreed to those transfers amongst the other iwi? 

A. The details to that again I’m not too – I don’t know.  

Q. So do you say that Ngāti Whātua Ōrākei still maintains mana whenua and 

ahi kā over those maunga? 

A. Absolutely. 20 

1445 

Q. So they shouldn’t be excluded from the map like the yellow areas are? 

A. The green parts? 

Q. Yes. 

A. No.  We, yeah, we have mana over our rohe. 25 

Q. Even though Ngāti Whātua Ōrākei willingly agree with the other 12 iwi 

and hapū of now Mana Whenua Tāmaki Makaurau for them to be 

transferred to all of those tribes? 

A. To my understanding that issue will be addressed by others in detail.  But 

to bring it back to the worldview of Ngāti Whātua Ōrākei, we’ve never 30 

ceded our mana to anybody in our rohe and never will. 

Q. Go the next map JM8, again colour context, you’ll see green dots and 

purple dots? 

A. Āe. 
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Q. And in the legend you’ll see for the purple dots “Crown RFR or right of 

first refusal properties offered”, and green “Crown RFR properties 

purchased”.  It may well be the same questions and answers but just 

again to – 

A. Ka pai. 5 

Q. – work our way through it.  So those green areas have been transferred 

through the Tāmaki Collective settlement arrangements through RFR to 

different iwi of the Tāmaki Collective: the iwi of Ngāti Whātua rōpū, 

Waiohua rōpū and Marutūāhu rōpū. 

A. Mmm. 10 

Q. So should those green dots also be excluded from the map? 

A. Sorry, what’s the difference between the green ones and the purple 

ones? 

Q. Purple ones were the Crown offered them for purchase under the RFR 

but only some of them were actually purchased, those ones being the 15 

green ones.  I’m asking you about the green ones where they have been 

purchased and transferred to the various tribes of Ngāti Whātua, 

Te Waiohua and Marutūāhu.  So should the green dot areas be excluded 

from the map like the yellow areas? 

A. The mana, again yes – the mana on our rohe is fully maintained. 20 

Q. And I’m sure it will be a repetition but, just for completeness, if we go to 

the last of those maps, JMA10.  Here we have blues and two they’ve got 

half blue and half red or pink or some colour.  So this is a different part of 

the Tāmaki Collective settlement, it’s called “the housing protocol”.  The 

basic arrangement though is similar, properties are offered, properties are 25 

purchased, if the tribe decides to do that, and you’ll see those blue dots 

where they have been purchased by tribes of the Tāmaki Collective.  

Should those be transferred like the yellow areas?  Sorry, should those 

be excluded like the yellow areas?  And if it’s the same answer, feel free 

to say so? 30 

A. It’s the same answer and I’ll add that, and this is perhaps referring back 

to the – one of the first questions of today, is that – so I’ll say again, our 

mana of our rohe is full, established, unbroken, and we will maintain that 

presence and that mana on our rohe.  In terms of the Crown and their – 
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how they do things, when those decisions encroach on our mana, our 

right to main – to in a way they are to do things that challenge our authority 

and our Māori worldview, our mana tūpuna, from our ancestors, our 

continued presence on our whenua, where they engage in something that 

diminishes that mana and perhaps in some way opens a door to others 5 

to manipulate that, then that is wrong and we will fight that. 

Q. Thinking about that answer then which you’ve answered in response to 

these housing protocol properties, if I can call them that, are you saying, 

and I’ll use one example with those transfers, are you saying that the 

purchase by Ngāi Tai ki Tāmaki of property to provide housing through 10 

an arrangement agreed by the 13 iwi hapū of Ngā Mana Whenua Tāmaki 

Makaurau including Ngāti Whātua Ōrākei diminishes the mana of 

Ngāti Whātua Ōrākei? 

A. Now, I’ll leave that to the people who will present on that to go through 

the nitty-gritties of that.  I’m simply talking about the basics of a Māori 15 

worldview. 

Q. As a tauranga steeped in tikanga in terms of yes they are one could call 

them Pākehā arrangements in terms of land transfers but arrangements 

that are agreed by all the tribes through whanaungatanga, does that in 

any way diminish the mana of Ngāti Whātua Ōrākei? 20 

A. If Ngāti Whātua Ōrākei engaged in that space from beginning to end and 

have the mana to dictate how those engagements unfold and the 

outcomes of those engagements on the terms of Ngāti Whātua Ōrākei, 

ka pai.  Yeah. 

Q. If we can go back to the blue book to tab 4 and I want to ask you a series 25 

of questions around the green area.  And just to preface the questions, 

we’ve gone through a number of themes here and I want to try and collect 

our position on some of these.  So with reference to the green area, does 

Waikato Tainui have a relationship with the green area? 

A. Yes, they do, along with many others, have relationships.  Mana over this 30 

whenua, no. 

Q. Any part of it? 

A. No. 
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THE COURT ADDRESSES MR MAJUREY – GREEN AREA (14:52:44) 

CROSS-EXAMINATION CONTINUES:  MR MAJUREY 

Q. For Waikato Tainui, yes to relationship, no to mana to any part of it? 

A. Correct. 

Q. Same question for Te Ākitai Waiohua, relationship? 5 

A. Yes. 

Q. Mana? 

A. No. 

Q. Ngāi Tai ki Tāmaki, relationship? 

A. Yes. 10 

Q. Mana? 

A. No. 

Q. Te Kawerau ā Maki, relationship? 

A. Yes. 

Q. Mana? 15 

A. No. 

Q. Ngati Te Ata, relationship? 

A. Yes.  

Q. Mana? 

A. No. 20 

Q. Ngāti Tamaoho, relationship? 

A. I don’t know their history well enough to comment. 

Q. Ngāti Pāoa, relationship? 

A. Yes. 

Q. Mana? 25 

A. Through the kawe ngata a – there is a strong relationship.  Mana 

maintains to be with us. 

Q. Sorry, I think you’ve said yes to relationship.  On the question does 

Ngāti Pāoa have mana in any part of the green area, what’s the answer? 

A. No. 30 

Q. Ngāti Whanaunga, relationship? 

A. Not that I know of. 

Q. Same answer for mana? 
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A. Same answer. 

Q. Ngāti Tamatera, relationship? 

A. Not that I know of. 

Q. And same answer for mana? 

A. Same answer. 5 

Q. Te Patukirikiri, relationship? 

A. No. 

Q. Sorry, no or don’t know? 

A. As far as I know, no. 

1455 10 

Q. And same answer for mana? 

A. Same answer. 

Q. The Ngāti Maru relationship? 

A. No. 

Q. And mana, no? 15 

A. No. 

Q. So just to check you were saying don’t know for Whanaunga and 

Tamatera and no for Patukirikiri and Maru, that’s right? 

A. That’s right and I will rephrase my answer to the first part of the question 

for Marutūāhu relationship in terms of those things we spoke about earlier 20 

which were connections in terms of that brief history of rautau, that would 

be considered a connection.  So that would be a connection. 

Q. And I’m not trying to make you go where you don’t want to go but just to 

tease it out, a connection is a type of relationship isn’t it? 

A. That’s right. 25 

Q. Yes, so for Marutūāhu, relationship yes but mana, no? 

A. Correct.  And these relationships and connections are totally determined 

on the case and the amount of those connections and the weight behind 

those connections and then it will be – and these help when these people 

are dealing with the people who maintain, who live there, have the full 30 

presence and authority over that rohe, these help engage relationships, 

those connections, those past connections which will still be determined 

by the home people. 
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Q. If a Pākehā family sells private land in Dominion Road to another Pākehā 

family, does that diminish the tikanga and mana of Ngāti Whātua Ōrākei? 

A. No, unless they’re doing something that’s derogatory to, purposely 

derogatory to Ngāti Whātua Ōrākei.   

Q. So if we assume there’s no derogatory component to it, why does that not 5 

diminish the tikanga or mana of Ngāti Whātua Ōrākei? 

A. Because they don’t – it’s just a purchase to them, they don’t understand 

or live in the concept that they have mana over the land.  Apart from I 

guess their authority on their little section, someone’s gonna jump over 

their fence, they’re soon gonna go out there and tell them to get on the 10 

other side of that fence. 

Q. If Auckland Council sells Council land to a company in the Viaduct, does 

that diminish Ngāti Whātua Ōrākei tikanga or mana or is it the same 

answer? 

A. It’s the same answer and it does depend on the context.  If there are 15 

things involved with that company which is going into a Māori space or 

derogatory to the local iwi, to Ngāti Whātua, then that needs to be 

addressed. 

Q. If the Crown sells Crown land at Epsom to an overseas individual, does 

that diminish Ngāti Whātua Ōrākei tikanga or mana? 20 

A. We always maintain our mana, always, and whatever is going on, if our 

mana is being challenged then we will step in to challenge that. 

Q. So in terms of the actual activity that we’re talking about, the transfer of 

land, does that of itself diminish Ngāti Whātua Ōrākei tikanga and mana? 

A. Are you talking about that last transaction that you just brought up? 25 

Q. So the last example I gave was Crown transferring Crown land in Epsom 

to an overseas resident, does that diminish Ngāti Whātua Ōrākei tikanga 

and mana? 

A. Mmm, yes I refer again that if it was being transferred to someone 

overseas and they were coming over here and building a huge embassy 30 

with the big flags and the flag said: “We hate Ngāti Whātua,” well that 

does encroach on our mana. 

Q. And if they’re not? 
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A. If they enter into the city into this piece of land fully acknowledging Ngāti 

Whātua as the mana of the area, well they will have a peaceful and lovely 

stay in Ngāti Whātua’s whenua. 

Q. I understand your answer, if we can bring it back to tikanga and mana 

though.  Does that transaction of itself diminish the tikanga and mana of 5 

Ngāti Whātua Ōrākei? 

A. If it is challenging our authority, our mana over the whenua, yes it does.  

If it doesn’t, then no. 

Q. How might it challenge your authority? 

A. Like the example I gave before. 10 

Q. Flying the flag? 

A. A flag is one sign.  It’s their behaviours, the way they present themselves 

in the city.  If it is in a way that – it’s determined by the, on their behaviours 

and their mannerisms and their, way they hold themselves in Tāmaki 

Makaurau, in our rohe.   15 

Q. If the Crown includes land in Ponsonby in the Marutūāhu Treaty 

settlement, does that diminish Ngāti Whātua Ōrākei tikanga and mana? 

A. If it’s not Ngāti Whātua’s involvement, their help in those decisions and 

we are left right out of it and the Crown just wants to hand on whenua in 

our rohe to other tribes who understand these concepts we’re talking 20 

about, then that is an absolute takahe, trample upon our mana. 

Q. So does that mean you’d have the same answer if the Crown was 

transferring Crown land to Ngāi Tahu in Auckland in the green area? 

A. Any tribe, if Crown are giving whenua to any tribe without our consent, 

that is a takahi on our mana. 25 

Q. So even if the Crown and the relevant tribe agree this is not anything to 

do with mana, rather Treaty settlements, would that change your answer? 

A. Like I said, if Ngāti Whātua isn’t in there, that is a breach of our mana, a 

takahi upon our mana. 

Q. Does that mean Ngāti Whātua Ōrākei has to give their approval to that 30 

transfer? 

A. Absolutely.  And I would expect any other tribe in this country to do the 

same thing. 
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CROSS-EXAMINATION:  MR WARREN 

Q. E te tuakana, tēnā koe. 

A. Tēnā koe. 

Q. Tuatahi māku e mihi ki tō kōrero i te ata nei.  I tū ake mō te iwi o 

Ngāi Tai ki Tāmaki. 5 

A. Tēnā koe. 

Q. Nō reira e mihi kau ana.  On behalf of Ngāi Tai ki Tāmaki, we wish to 

acknowledge your evidence, acknowledge the work that you have done 

to produce that evidence and the way in which you have engaged with 

my friend thus far in answering questions and we acknowledge your 10 

whānau that are here today and any members of Ngāti Whātua Ōrākei – 

A. Tēnā koe. 

Q. – to support your kōrero.  I just want to start by acknowledging your 

acknowledgment that Ngāi Tai ki Tāmaki has a relationship within the 

areas that my friend took you to.  Obviously in the question relating to 15 

mana and you said from your perspective, Ngāi Tai ki Tāmaki did not 

have mana within the green area.  You would expect that Ngāi Tai ki 

Tāmaki would have a different perspective on that, would you agree with 

that? 

A. That’s for you to determine.  If you are Ngāi Tai, your worldview is your 20 

worldview. 

Q. So that’s the point isn’t it, everyone has their own worldview in terms of 

mana? 

A. Mmm.  E hoa, e āhua – e whakahē ana au i tēnā kōrero.  Mōhio ana tātou 

he aha te mana.  We know, you know what mana is and I know what 25 

mana is. 

Q. But it’s for the likes of James Brown, Te Warena Tāua who are Ngāi Tai 

to determine for them what their mana is, do you accept that proposition? 

A. Yes and it is their job to maintain their mana. 

Q. So it’s about responsibilities isn’t it, mana? 30 

A. It’s a part of it. 

Q. It’s also in your evidence today about authority? 

A. It is. 
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Q. Can I refer you to a map I think you’ve seen it before, it’s at document 

101.00171.  Sorry no it’s not a document, it’s in the fourth amended 

statement of claim sorry.  Paragraph 13 please.  

WITNESS REFERRED TO YELLOW BOOK 

Q. So this is the fourth amended statement of claim of the plaintiffs and that’s 5 

a section from the agreed historical account in the Ngāti Whātua Ōrākei 

Deed of Settlement.  Have you seen that section before? 

A. Can’t recall it, would you like me to read it? 

Q. Yes please. 

A. 13 nē? 10 

Q. Āe. 

A. Okay.  Ka pai. 

Q. Just keep in mind the third and fourth lines there in terms of the areas that 

that statement is talking about which is the use and settlements of 

resources across the Tāmaki isthmus, the North Shore, the upper 15 

Waitematā Harbour and the Waitakere area.  I just want to take you to 

the map 32415589 please.  It’s the primary area of interest map in the 

Deed of Settlement.  So Mr Majurey took you to that map earlier today. 

A. Yes, kia ora. 

Q. Is that effectively, the purple area, is that effectively the area described in 20 

paragraph 13 that I asked you to read?  Is that the area of Ngāti Whātua 

Ōrākei’s mana from 1740? 

A. Flick it back please?  Can you go back to the other page when I’m looking 

at the computer, what we just looked at previously?  Ka pai, go back to 

the map.  Homai te pātai. 25 

1510 

Q. Is that the area that is outlined in the agreed historical account that you’ve 

just referred to?  Does that describe it, does that depict the area? 

A. In terms of going off what was written there, that’s part of it.  It doesn’t, 

it’s not as descriptive as what we see on the map here. 30 

Q. What I'm trying to work out is, what was the area that was the subject of 

the raupatu that you say occurred in 1740?  Is that the area depicted in 

this map? 



75 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

A. Yeah, I suppose we need to look at it like this.  A raupatu is a raupatu, it’s 

the conquest of an area, and then whatever you maintain after that is 

whatever you maintain after that. 

Q. Is that the area that was maintained at 1740 when you say the raupatu 

occurred? 5 

A. The whole of this area? 

Q. Correct. 

A. No. 

Q. What was the area?  Is there a map in the blue booklet that confirms what 

that area was? 10 

A. Now taihoa, there’s this one back here.  There was a fishing one, 

gardening one that we looked at earlier. 

Q. Would that be number 4? 

A. No, there was another one, had heaps of arrows on. 

Q. Number 3? 15 

A. Ka pai.  So this shows movements.  Now that first map that you took me 

to previously, the big rohe is showing connections to places.  The map 

with the arrows is showing movements.  Now the one that we constantly 

refer to that has the green line – sorry, it’s on this arrow here – that is 

where we have mana, our authority we will maintain over that. 20 

Q. So is it your evidence that at 1740 it’s the green area that was the subject 

of the raupatu only, is that what you’re saying? 

A. The isthmus is the raupatu. 

Q. Does that depict the isthmus from your perspective? 

A. That first map? 25 

Q. This map here, the one in front of us now, the green area. 

A. No, I think if you look at a raupatu, now it has, in our particular raupatu it 

has three major events in that, so that’s where these battles take place.  

And then after that, and we have touched on that today in terms of the 

different movements of kainga over time, and then we come down to what 30 

we call our ūkaipō, our waiū, our kōhanga, that area where we will fully 

maintain.  So there is, the answer, you want me to just give you a yes or 

a no, that’s not possible. 
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Q. It’s not possible to determine the area in 1740 after the raupatu where the 

plaintiff’s lawyers in their opening said the mana whenua came swiftly, 

decisively, and is enduring to this present day, so I got the impression, 

and also reading the evidence, that as soon as that occurred it was pretty 

clear the area that Ngāti Whātua Ōrākei had mana over, is it your 5 

evidence that you can't pinpoint that as at 1740? 

A. At 1740, no, because it changes, but this, the isthmus, is our raupatu and 

what we've maintained since then to now.  Not that wider one which you 

referred to before. 

Q. Can I just go back to the map in the deed of settlement, please.  So if, as 10 

you said earlier, that this depicts wider connections, some of those areas 

were not covered by the raupatu that you say occurred in 1740.  Is that 

what you’re saying? 

A. Yes.  

Q. And then on what basis were those interests granted to Te Taoū in 1740, 15 

or when did you got those interests, if they weren’t part of the raupatu? 

A. Can you say that again, please? 

Q. You confirmed that not all of the interests as depicted in that map inside 

the purple area were gained through the raupatu of 1740.  How then did 

Ngāti Whātua Ōrākei get those interests, if it wasn’t through raupatu? 20 

A. The raupatu happened and we maintained the isthmus, and have done 

to now. 

Q. So just so I'm clear, from 1740 it was the isthmus only that was raupatu’d, 

and that’s been maintained from that point onwards? 

A. Yes, that’s what we've maintained through to now.  And there is, and in 25 

terms of one of the battles, it’s not in there, it’s out in West Auckland.  But 

to bring back, to back what you just said, what we maintained is the 

isthmus. 

Q. Because Kiwi Tamaki was killed outside of the isthmus, wasn’t he? 

A. That's right. 30 

Q. So there was no raupatu of that area by Ngāti Whātua Ōrākei? 

A. Well, e hoa, it’s not about where someone fell over and died.  It’s more 

about what happens after, and where you set up, where you occupy, and 

continue to occupy, and obviously that will change depending on your 
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occupation.  The area that we have occupied and maintained from those 

times is what we are talking about, that green line that is – it’s the 

heartland that we’re referring to. 

Q. That’s clear, thank you.  I'd just ask you to turn to map 4 in the blue book.  

So there’s a number of place names on that map.  Would you accept that 5 

the concept of taunaha whenua is important in determining a relationship 

with the area, i.e. the people who named those sites is a significant factor 

in te ao Māori? 

A. It’s a term we've been using today, it’s a relationship.  It’s a memory to 

that place by the descendants of those ancestors, and depending on how 10 

well those names have been held onto, how well those stories have been 

shared over the generations, is how far it will be remembered by others.  

Does that mean mana?  Not at all. 

Q. So did Ngāti Whātua Ōrākei give the name Maungakiekie? 

A. No. 15 

Q. What about Maungawhau? 

A. No. 

Q. What about Ōrākei? 

A. No. 

Q. What about Tamaki Makaurau? 20 

A. No.  But we certainly added to that history, the Makaurau.  We are one of 

the Makau, one of the lovers of Tamaki, and we've never been divorced. 

Q. Are there are any names on that map that relate, that were put there by 

Ngāti Whātua Ōrākei? 

1520 25 

A. Mmm, on this map, as far as I can recollect, no.  And if you – a lot of these 

names in Tāmaki are given by Te Aro.  If Te Aro think that they can come 

and claim Tāmaki Makaurau because Ihenga come through here and 

gave a whole lot of names some 700 years ago, well, good luck to Te Aro. 

Q. But you accept many of those names are Te Waiōhua, Tainui names? 30 

A. Absolutely.    

Q. So they survived the raupatu of 1740? 

A. The two names you gave again?  Te Waiohua and… 

Q. Tainui. 
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A. We do not refer to the people who we raupatu here, gave raupatu to, as 

Tainui, that name is never mentioned.  It is to Waiohua. 

Q. Have you heard of the name Te Kei o te waka, Tainui? 

A. Āe. 

Q. What does it mean from your perspective? 5 

A. It’s the – it’s a Māori reference where a tribe might choose and they call 

it, Māori call it a pehapeha, and it’s a form through language on how you 

boast about who you are.  And that is performed in many ways.  One is 

to describe your rohe of relationship.  Now, some people like to use waka.  

The northern Ngāpuhi like to use a house.  They call their rohe Te Whare 10 

Tapu o Ngāpuhi, they use a house, and the poupou’s of the house are 

the mountains.  In the term that you’re using it is chosen by Tainui to use 

the description of a canoe, the – is it a brow, the front of it, is a ihu and 

the back is the taurapa, the stern post.  And in Tainui’s referencing to 

what they refer to as their waka is they like to refer to as Tāmaki as Te Kei 15 

and that’s their way of putting of it.  Is that old?  No, it isn’t. 

Q. It includes the isthmus though, that saying, as far as you’re aware, in a 

geographical sense? 

A. Yes, I’ve heard one lately that just about makes it up to Cape Reinga. 

Q. Can I ask our driver to go to document 311.07123 and then it’s 07147.  20 

This is the 1987 Ōrākei Report.  You’re familiar with that? 

A. I’ve seen it, yes. 

Q. Report of the Waitangi Tribunal. 

A. Ka pai. 

Q. Headed by Sir Taihakurei Eddie Durie? 25 

A. Your last comment? 

Q. The presiding officer was Sir Taihakurei Eddie Durie? 

A. Okay then, thank you for informing. 

Q. I just want you – I’ll read out the bottom of page 17 and I’ll just ask for 

your response.  “That group came to be called ‘Ngāti Whātua Ōrākei’.  It 30 

is not clear when the name was first applied.  In evidence to us, 

Ani Pihema thought the appellation was of recent origin.  She explained 

her mother’s aversion to the use of the name as denigrating the people’s 

link to Tainui through Ngaoho.  Clark Tamariki, speaking for herself, her 
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mother Makareta and cousin Rangiaho Puriri and others of the Hawke 

family pointed out they always used ‘Ngaoho’ to describe themselves, not 

Ngāti Whātua, and though they are direct descendants of Te Kawau she 

went on to say that ‘te kei o Tainui’ (the stern of the Tainui canoe) is still 

the name for the area.”  Do you know Ani Pihema? 5 

A. I met her a couple of times and I went to her tangihanga. 

1525 

Q. So when you say you had not heard of the Tainui term, this is a witness 

before the Tribunal saying in fact that’s what they referred themselves to?  

That’s what it says, doesn’t it? 10 

A. This is her, this is Ani Pihema giving – 

Q. This is the Tribunal’s report recording her evidence.  And Mr Taua will 

give evidence later in this hearing that a number of the older people he 

listened to also referred to them as Tainui people.  And you’re saying you 

haven't heard that korero? 15 

A. No, it’s a very well versed used – a verse used in Māori oratory, and I 

have heard that.  Now Ani here, she is sharing her view, ka pai tēnā.  Now 

the three hapū of Ngāti Whātua Ōrākei is a clear collaboration and 

celebration of the two main things.  Ngā Oho is the old whakapapa.  Two, 

Tāmaki Makaurau.  And it’s through Tainui lineage, the waka of Tainui 20 

and the waka of Te Arawa, Ngā Oho.  They are the same people.  Their 

name when they were in Hawaiki was Ngā Oho, carried that name, has 

carried on here in Aotearoa, and to my knowledge the only people in this 

country that has the name Ngā Oho to celebrate the ancient history of 

Tamaki Makaurau is Ngāti Whātua Ōrākei.  Āpihai was the absolute 25 

holder of the mana of Ngā Oho in his time.  He was Ngā Oho.  He carried 

that, and also he carried the mana of the Taoū.  So Ngā Oho I think I've 

just explained.  Taoū are the people, our ancestors, who came and done 

the raupatu.  So in that, the maintaining, when they made a choice to 

make their name Ngāti Whātua in those 1800s.  Later on it’s been coined 30 

as now Ngāti Whātua Ōrākei.  They are celebrating their two main areas, 

Ngā Oho, the ancient whakapapa, which I've presented, the Taoū, the 

raupatu, whakapapa, and who they are, and Te Uringutu are some of the 

people of Te Waiohua who stayed with the likes of Tuperiri and his 
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children, and the likes of Āpihai and their generation. These are the three 

hapū, Ngā Oho, Te Taoū, Te Uringutu. 

COURT ADJOURNS: 3.29 PM 
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COURT RESUMES: 3.48 PM 

THE COURT ADDRESSES COUNSEL – TIMETABLING (15:48:50) 

CROSS-EXAMINATION CONTINUES:  MR WARREN 

Q. Mr Kapea, I've mentioned Mr Taua’s name a couple of times already, but 

I just assumed you knew of him, is that correct? 5 

A. That’s true. 

Q. And you'd accept that he’s one of the more knowledgeable people of the 

history of Tāmaki Makaurau? 

A. Yes. 

Q. And he says in his evidence that he was brought up by the people at 10 

Ōrākei, have you seen that? 

A. In association with the old people, the primary people who have taught 

him are the Kawerau a Maki, the Waiohua, and of course his connections 

in Te Ngāi Tai. 

Q. So it wouldn't surprise you that his position is that the rights of Tuperiri 15 

and Waitaheke are derived through their Te Waiohua whakapapa, that’s 

his position? 

A. And would you like to deliberate a bit more on how he justifies that? 

Q. No, but I just want your answer as to whether you agree with that or not. 

A. Well I'm unsure of your just saying that because he has a – Tuperiri has 20 

a mother who is Waiohua, he was able to come in here and just claim 

Tāmaki Makaurau.  If that’s what you’re referencing, Tuperiri, yes, his 

mother is Waiohua.  But let’s be clear here, his entry into Tāmaki 

Makaurau was as a result, along with his uncles and his cousins, was as 

a result of a massacre at Waituoro in the Kaipara.  And that raupatu 25 

happened, Tuperiri and his people stayed.  Where they were brought up 

in the Kaipara, and who their name was, was Te Taoū. 

Q. So if his mother was Te Waiohua, did that give him a relationship to 

Tāmaki Makaurau before the alleged raupatu? 

A. Yes.  And I just want to – because I would like to go back, and Tuperiri’s 30 

mother is Toukararai.  Toukararai’s parents is Rata and I cannot at the 

moment recall the partner now.  It would be, as I sit here it would be wrong 
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of me to say that they are Waiohua.  The reason I say that is because I 

cannot give you a whakapapa from Huakaiwaka to Waiohua down to 

Tuperiri, so I would be more – it would be more, I'd be giving it more 

justice to call Tuperiri’s mother Ngā Iwi, which we understand is the 

people from Ngā Oho comes Ngā Iwi, from Ngā Iwi comes Waiohua.  Ngā 5 

Iwi had presence and mana in their time from Tamaki Makaurau into the 

South Kaipara.  So his mother was Ngā Iwi, Tukararai. 

Q. There’s a multiplicity of connections going on there. 

A. One through Tuperiri. 

Q. And we know from your evidence and others that Tuperiri’s children also 10 

married into Te Waiohua? 

A. Into Ngāti Te Ata, which comes out of Waiohua, and – 

Q. Sorry, you carry on. 

A. And maintained to be a political entity.  That name survived, Ngāti Te Ata, 

as did the name Te Ākitai. 15 

Q. And I think you said 1827 when Ngāti Whātua Ōrākei went to the Waikato, 

they went there because of their Te Waiohua connections, didn’t they? 

A. No.  It would be more primarily through their – it would be a Ngāti Mahuta 

connection. 

Q. Which is a Tainui connection? 20 

A. A Tainui connection, not a Waiohua connection. 

Q. And so you said you had heard of the Tainui connection in Tamaki during 

your time? 

A. In terms of our tūpuna, they referred to Tāmaki, the two names that I've 

referred to.  Which is, in the older times, old old times, Ngā Oho.  In the 25 

times of Tuperiri and before, just before Tuperiri, is Ngā Iwi, and then to 

be clear on the descendants of Huakaiwaka, they are Te Waiohua.  Āpihai 

Te Kawau, through his mother, has a direct connection, I showed that on 

the whakapapa earlier, straight into Ngāti Te Ata and into Ngāti Mahuta.  

These provide him with a connection to the Waikato people. 30 

Q. So that whakapapa connection is vital in times of necessity like moving 

away from the warring Ngāpuhi? 

A. Whakapapa – yes, as I referred to earlier, you can reference a whole lot 

of things in terms of connection.  Whakapapa is a very potent connection, 
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if that whakapapa is looked after and of course the dealings with those 

tūpuna right down to you have been healthy ones, and you’re able to draw 

on those connections, and yes they were drawn on at that time that you’re 

referring to. 

Q. And what about – 5 

THE COURT ADDRESSES MR WARREN – TIMETABLING (15:56:39) 

CROSS-EXAMINATION CONTINUES:  MR WARREN 

Q. So just in terms of the return to Tāmaki, I think you've put it around 1837? 

A. No, it’s 1835. 

Q. 1835.  So Mr Taua is going to give evidence that it was Pōtatau Te 10 

Wherowhero who brought those people back under his mana.  Had you 

heard that kōrero before? 

A. Yes, and the way I've heard it is quite – we know, we are clear on those 

histories, and it’s been used lately in quite a different manner.  And the 

other thing I'd like to say, his name then was Te Wherowhero.  Later on 15 

when he became the Kingi Māori, by certain tribes of the country, not all, 

then he became Pōtatau Te Wherowhero as you have referenced him. 

Q. So you don’t deny that that occurred? 

A. So in 1834 there were movements to, and to my understanding which will 

be laid out a lot clearer by people giving evidence, the details of those 20 

movements, is they made movements towards the mouth of Waikato in 

the ’34, and in ’35 moved across into the Manukau, and there is a – and 

Āpihai Te Kawau approaches Te Wherowhero, and there is an 

understanding of a joint return to Tāmaki Makaurau. 

Q. Joint return, who else was returning? 25 

A. Well, I'll refer to our return.  It was our people, and with Te Wherowhero 

as Ngāti Mahuta. 

Q. So have you heard the phrase,  “Ko Apiha te kauwau, Wetere te kauai kei 

taku uma e noho ana?” 

A. Mmm, I seen it in Te Warena’s write-up in the newspaper, and also in his 30 

evidence, which I understand he got from a minute book.  I'm not too sure 

on the details of that. 
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Q. What’s your interpretation of what Pōtatau was saying? 

A. Can you say that to me, the saying again? 

Q. “Ko Apiha te kauwau, Wetere te kauae kei taku uma e noho ana.” 

A. What’s your translation of that and your understanding of that? 

1600 5 

Q. It’s not for me to give the translation but Mr Taua says literally “sit on his 

bosom,” in other words Pōtatau Te Wherowhero was like a father to 

Āpihai and Te Kauwau. 

A. Okay, if it would be nice if Warena was able to give that kōrero.  Now, 

okay, on what – in terms of what you’ve just said, sorry, give his 10 

translation for that? 

Q. “Literally sit on his bosom.” 

A. Okay.  And what does that mean? 

Q. I’m asking you if you understood what it meant.  You said you’d heard it 

before. 15 

A. Okay.  Yeah, from his newspaper clipping and then his evidence. 

Q. That’s the only times you’ve heard that? 

A. Oh, and the recent engagement with Waikato Tainui at the Auckland 

Museum some months ago it was referred to in a manner which I feel is 

being manipulated somewhat to presume, from people like Warena 20 

and others of Waikato Tainui, to presume that Āpihai is under 

Te Wherowhero.  That is absolutely not true.  That is what they are 

referring to. 

Q. But at the very least you’ve accepted earlier today that Waikato Tainui 

have a relationship with what we call the heartland of Ngāti Whātua 25 

Ōrākei?    

A. A relationship, now what – do you want to explain what type of 

relationship you’re talking about? 

Q. No.  You were asked the question and you said Waikato Tainui did have 

a relationship but it did not have mana.  And I’m saying at the very least 30 

whatever the position is re what Pōtatau said, you’re acknowledging 

today on behalf of Ngāti Whātua Ōrākei that Waikato Tainui have a 

relationship with the area. 
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A. That’s right.  Now, let’s go back to, if that – so I just want to back to that 

uma that Te Kawau and the man, is it Wetere, is on the uma, “Kei taku 

uma e noho ana.”   Now if that is indeed a factual comment made by 

Te Wherowhero and we have concern lately that that is being 

manipulated to say that we are under them, so I just want to register that, 5 

that is a concern, and then I’d like to follow on to say that through the – 

there is a whakapapa which is easy to see that Ngāti Te Ata, 

Ngāti Mahuta on how Āpihai Te Kawau was able to use that to celebrate 

that in their stay in Waikato and on their return, a joint return with 

Ngāti Mahuta, that was their name in those days, Te Wherowhero was 10 

Ngāti Mahuta, and they returned.  Now, I just want to make it clear that 

Apihai had 600 men and they went to Karangahape, Te Wherowhero 

come to Āwhitu, so I just want to reference that.  And that then they – 

there’s evidence that will show the actual steps and they lived totally 

separately.  So they have their own personal mana tangata, it’s not below 15 

either.  And if it was in a derogatory way it would be more of another 

reference to different part of the body.  If it was in a derogatory way, which 

I feel is being manipulated in the way it’s being delivered lately, if it was 

in that way, they would say “okay, kei roto i te kapu o tōku ringaringa, in 

my hand”, or “Kei raro i au, below me”, okay.  Now uma would be more 20 

of an endearment.  It has – and that would relate to that close whakapapa 

because Āpihai Te Kawau is a third cousin to Rauangaanga, 

Te Wherowhero’s father.  Te Wherowhero is a nephew to 

Āpihai Te Kawau.  So the respect there.  And the giftings of those we 

referred to earlier to Ngāti Mahuta are in consequence of our lovely stay 25 

in Waikato for those seven years.  Now, within that, when the Remuera 

lands were being sold, they approached Āpihai to seek permission.  

Another land at Onehunga, when they didn’t seek permission Āpihai went 

over to approach them “what is happening here, why are you selling these 

lands?”  These will be given in more detail.  So I just want to provide a 30 

picture here that I don’t – and I don’t buy into the word that’s being used 

in documents and used by some of these iwi, “protection,” because that 

doesn’t show in the actual movements of our people in those times.  The 
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assistance, the joint return, those words sit better with me.  There was no 

under another person.  Kia ora. 

Q. So really just about expressing relationships and manaakitanga, 

protection, expressions of mana, those sorts of things, you’d agree with 

that? 5 

A. Not what you just said, “expressions of mana”, no. 

Q. So was Te Wherowhero a rangatira of Waikato at that time? 

A. Yes, the rangatira of Ngāti Mahuta, big rangatira of Waikato.  Absolutely. 

Q. There’s a document that’s been on your screen for some time.      

A. Mmm.  10 

Q. That is taken from the Ngāti Whātua Ōrākei deed of settlement.  It’s a 

schedule to that deed of settlement outlining a statement of association 

in regards to an item of redress within that settlement being a statutory 

acknowledgement with respect to Kauri Point.  Are you aware of that item 

of redress? 15 

A. No. 

Q. Do you know where Kauri Point is? 

A. Āe. 

Q. That’s in the Shore? 

A. Yes. 20 

Q. It’s not within the 2006 RFR area? 

A. Correct. 

Q. So in terms of the answers to your questions earlier today, that’s an area 

where Ngāti Whātua Ōrākei has a relationship but not mana, correct? 

A. We would engage strongly over there because of our relationships. 25 

Q. Yes. 

A. Yes. 

Q. As would other groups? 

A. Yes, and we would draw on our heavy relationships to Te Mātārae, 

Ōmanga. 30 

Q. So just the first sentence here, it says: “This is the Ngāti Whātua Ōrākei 

statement of association.” 

A. Mmm. 
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Q. “These are statements of Ngāti Whātua’s particular cultural, spiritual, 

historical and traditional association with identified areas,” in this case 

being Kauri Point. 

A. Mmm. 

Q. Is that a better description of the relationships that these other groups like 5 

Ngāi Tai ki Tāmaki have within your heartland as opposed to just 

relationships? 

A. Aroha mai e hoa, can you say that again please? 

Q. Just using the words in the first paragraph, “It’s a statement of 

Ngāti Whātua Ōrākei’s particular cultural, spiritual, historical and 10 

traditional association with identified areas”, you’ve said this morning that 

Ngāi Tai ki Tāmaki have a relationship with your heartland but that’s it.  

A. That’s right. 

Q. These terms used here, is that a better way to describe that relationship 

that the likes of Ngāi Tai ki Tāmaki have with your heartland, “cultural, 15 

spiritual, historical and traditional associations”, would you agree with 

that? 

1610 

A. Yes, and that is for – yes. 

Q. If I could take you to 1.3, I just want to take you through that section, and 20 

again this is Ngāti Whātua Ōrākei’s statement, it’s not the Crown’s 

statement.  So first sentence there: “Auckland has a long history of Māori 

occupation, and as the name Tāmaki Makaurau reflects, has been 

desired by many.”  No controversy with that statement? 

A. No. 25 

Q. “It has always been a place where tribal groups came together and 

coalesced, emphasising their claim to the land through a multiplicity of 

ancestral connections.”  No issues with that statement? 

A. No. 

Q. And then it goes on to talk about the three hapū of Ngāti Whātua Ōrākei, 30 

Te Taoū, Ngā Oho, Te Uringutu “claim mana whenua in Tāmaki by right 

of conquest, raupatu conquest, whakapapa and ahi kā.”  And of course 

that’s your position, isn't it? 

A. Mmm, kia ora. 
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Q. And I'm just interested in your comments further down.  “The invading Te 

Taoū prevailed on the isthmus and following strategy marriages between 

them and Waiohua women, Te Taoū rangatira Tuperiri revived the name 

of his mother’s people, Ngā Oho, and that of a Mangere segment of 

Waiohua, Te Uringutu.”  Do you see that? 5 

A. Āe. 

Q. That’s what he did? 

A. I question – no, it is the time of Āpihai that they revived, these names.  

Tuperiri is Taoū, he is the leader, one of the major leaders of the 

conquest.  He is Te Taoū. 10 

Q. So this statement’s wrong? 

A. It can be sharper, in terms of what I've just said. 

Q. So what’s the difference in terms of age between Tuperiri and Āpihai? 

A. Āpihai is the grandson.  

Q. So again, if you were writing this you would add in or replace Tuperiri with 15 

Āpihai?  Sorry that was a – 

A. Sorry, I'm just reading this.  I would, to my understanding it is in Āpihai’s 

time that they take on the name Ngā Oho. Tuperiri and those men in those 

times were Ngā Oho.  They were the people who performed the conquest, 

they were Taoū.   20 

Q. So what it says there is that clearly those two hapū were of Te Waiohua 

stock? 

A. Which two hapū? 

Q. Te Uringutu and Ngā Oho. 

A. No. 25 

Q. You say Ngā Oho is not of Te Waiohua stock? 

A. How can it be, if Waiohua comes out of Ngā Oho? 

Q. So is it a Ngāti Whātua hapū, is that what you’re saying?  Is Ngā Oho a 

Ngāti Whātua hapu, does it come from Ngāti Whātua stock? 

A. No, it does not.  You just said, you asked, does Ngā Oho come out of 30 

Waiohua?  And I corrected you and said it’s around the other way. 

Q.  So they are independent hapū prior to the point you say Āpihai revived 

them, in their own right? 
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A. I think I've explained this earlier, that Ngā Oho is the name that 

encompasses the ancient whakapapa of Tamaki Makaurau taken on by 

Āpihai in his time.  Te Uringutu is the people of Te Waiohua in Tuperiri’s 

time that stayed with Tuperiri, and that was their name, Te Uringutu.  So 

Te Uringutu, without knowing the actual – Te Uringutu would come out of 5 

that Ngā Iwi stock, Ngā Iwi, Ngā Oho, Ngā Iwi coming out of Ngā Oho.  

And then that Uringutu would be more in the Ngā Iwi stock because you 

cannot give them a direct whakapapa to Huakaiwaka, so you can not 

consider them to be Waiohua. 

Q. I thought your evidence was that only one tribe can hold mana whenua, 10 

yet it seems to me based on your own evidence and your answers to 

questions, there’s a number of different ancestral lines going on here in 

regards to Ngā Iwi, Ngā Oho, Te Taoū, Te Uringutu.   

A. Yeah, no, you’re trying to sort of bake a cake out of nothing, and these 

people have many, a lot of whakapapa, but at the end of the day they 15 

collaborated under those three names and they provided, maintained the 

presence over these lands.  Now to say that everybody who shares that 

whakapapa has the same right, kahore.  It is the people who live there 

and maintain that presence, i.e. from Āpihai Te Kawau’s time it was those 

three hapū established under those names, Ngā Oho, Te Uringutu and 20 

Te Taoū, and have maintained that presence on the isthmus, what we are 

calling our heartland. 

Q. So reconciling what you've just said with the final sentence in 

paragraph 1.3, it talks about the ariki Āpihai Te Kawau who signed the 

Treaty of Waitangi through the title applied to him of the “man of many 25 

cousins”, which reflected the many ancestral strands on which he could 

call to support his claims to mana whenua in Tamaki.  So it’s all of those 

strands that you’re talking about that he could call upon to make his claim 

to mana whenua? 

A. No. 30 

Q. So that’s wrong? 

A. His mana is purely through his – him and his people, through their 

presence.  Now he has lots of cousins through his whakapapa, which 

enhances his relationships to others.  That’s all that means.  That means 
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that he – so if he has, so he can whakapapa to Ngāti Mahuta, can the 

sentence of – Āpihai Te Kawau go into Waikato to the heartlands of Ngāti 

Mahuta and say: “Oh well, we’re cousins to you, this is our whenua”?  

Absolutely not.  But can they use that: “Oh, we've got a flat tyre, can you 

give us a hand to change the flat tyre”?  Well yes.  “Can we get some 5 

assistance off you, dear cousin”?  Yes. 

Q. One of these submissions made by the plaintiff’s lawyers in its openings 

was this.  “The plaintiffs say that its pleadings is well-founded, 

notwithstanding that other Māori parties may have some genuine but 

subordinate interests within that area,” talking about the 2006 RFR area.  10 

And that’s at paragraph 2.13 of the submission.  He aha te kupu Māori 

“more subordinate interests”? 

A. Okay.  Kei ā tāua, 2.13? 

1620 

Q. One three – one, sorry. 15 

A. Okay, ka pai, just give me a second please.  Okay, if you can, ko tō pātai 

ki a au.  He aha te kupu Māori mō te  “subordinate.”  For me to help you, 

can you explain to me what “subordinate” is and then I’ll try and find you 

a kupu Māori? 

Q. Do you not understand the English meaning of “subordinate”? 20 

A. Kahore.   

Q. Well one interpretation I guess is “less than.”   

A. To answer your question, how to kupu Māori, iti iho. 

Q. Iti iho? 

A. Iti iho.  That’s one term to say “less than.” 25 

Q. And is that a term that’s been used in Tāmaki Makaurau to describe the 

relationships that the likes of Ngāi Tai ki Tāmaki have with the Tāmaki 

isthmus? 

A. No. 

Q. What is the term that’s used? 30 

A. Give me a, a – in what context are you talking in? 

Q. Well I’m just asking you, is there a term that you would use to 

acknowledge the relationships of Ngāi Tai ki Tāmaki that they have here 

in the isthmus? 
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A. He pānga u kei konei and I’ll translate that.  He pānga u kei konei, āe tēnā 

koe.  You have connections here.  He pānga u kei konei, you have 

connections here.  Yeah and whatever that may be and then you’d carry 

on to say whatever those were but kei au te mama, tēnā koe, haere mai 

ki au.   5 

Q. So the mana stays with Ngāti Whātua Ōrākei? 

A. Absolutely.  The people of the land who maintain the presence on the 

land have the mana on the land.  If someone else comes and to visit – 

when someone else comes to visit, you draw on your ancient, whether it 

was 50 years ago or 600 years ago, you draw on those connections and 10 

you celebrate those connections in that meeting, in the formalities, in the 

karanga, in the whaikōrero, the mihi and you celebrate all of these things 

and that visitor celebrates you provide the platform by giving some 

whakapapa.  I’m sharing: “Yes you name this place, it was your tūpuna 

no, yes your tūpuna lived over there, such you know back whenever that 15 

was, kia ora,” and they’ll hop up and you’ve provided that platform and 

they feel very warmed by that and they hop up and they respond in the 

same manner and that, there is nothing about they have authority over 

where you live, where you stay, where you have your constant presence 

which is your home.  The minute that they cross that line and start to push 20 

those: “Oh well it’s ours,” then there will be trouble. 

Q. So is that similar to Kauri Point where you would’ve celebrated the 

cultural, spiritual, traditional, ancestral connections with that area, the 

same sort of thing would’ve occurred? 

A. Mmm.  Occurred with? 25 

Q. Ngāti Whātua Ōrākei, celebrating their connection to that area? 

A. And our presence. 

Q. That is in potentially the heartland of another tribe? 

A. And who is that tribe? 

Q. It’s not for me to answer your questions but you’ve already conceded that 30 

you don’t have the mana in that area? 

A. Well, I’d invite anybody to meet us over there and we’ll have these 

formalities and these kōrero and we’ll see who has the stronger presence, 
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the continued presence.  If someone has to drive here to get to that hui 

for two hours and we take a 10 minute Uber, well, case closed. 

Q. Final topic I want to discuss with you is ahi kā in the modern context.  Your 

evidence helps us understand the concepts of ahi kā in terms of 

continually occupying an area, growing food on it, bringing up 5 

grandchildren et cetera.  We know today that the tribes of Tāmaki 

Makaurau do not legally own much of the traditional lands.  How do you 

say one exercises ahi kā if it’s about fires of occupation when that can’t 

practically occur? 

A. Ka pai, very good pātai and the example is, Ngāti Whātua Ōrākei live, 10 

have lived here since that 1740/1750 period, had a little holiday in 

Waikato with our generous whanaunga who returned, one part of them 

returned with us for some time stayed here and they returned to Waikato 

with many thanks and a continued relationship and then Ngāti Whātua 

still being here, gifted 3,000 acres, we’re on it now, continued to be 15 

hospitable to Auckland from the arrival of Hobson right till today.  Ngāti 

Whātua live here on these lands, that is the ahi kā.  They walk through 

these, literally walk through these streets every single day and have since 

those times.  They buy things in these shops, they do all the karakia on 

all of these places and always have, every single mayor, every governor, 20 

every mayor of Auckland from its inception has always been assisted by 

Ngāti Whātua Ōrākei.  Right to this day, those things are still continuing 

and will continue.  We have absolute full-time presence here and that is 

ahi kā, that is the fire, the fire is our presence, the fire is our people, the 

fire is the continued generations being born here, living here, being 25 

brought up here, buried here.  The only people we still bury on these 

lands, the only people, Māori, to bury on these lands.  That is ahi kā. 

Q. So the only people to bury on these lands?  Do you know that for a fact? 

A. No, but I would be, in terms of continual burial – 

Q. You’re talking traditional or today? 30 

A. Oh not at all traditional.  There’s many kōiwi on these lands, many a blood 

on these lands from different tribes, from different people, from different 

generations but in terms of this area, Māori tūturu urupā being continued 

down to this day and I don’t mind being proven wrong but just to add on 
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to that present kōrero that I’m sharing; we are born here, we live here, 

we’re present here, we love this city, we share our hospitality to the city 

and we die in the city and we are buried in these lands. 

Q. So legal ownership of land doesn’t give or reinstate ahi kā? 

A. Sorry? 5 

1630 

Q. Legal ownership of land within the isthmus does not give or reinstate 

ahi kā.  Do you agree with that? 

A. It depends on how one translates, and grows their presence on a land.  

Now if that is the case, then that will be challenged by Ngāti Whātua, who 10 

has the mana on these lands, the Māori mana on these lands. 

Q. So if a tribe wanted to reignite their relationship that you say the likes of 

Ngai Tai Ki Tāmaki have with this area, and they purchase private land 

and set up a whare or a community or a papa kāinga, they can do that 

because of their relationship with the area, can't they? 15 

A. It must go through us. 

Q. It must go through you? 

A. Yes. 

Q. Every time? 

A. Absolutely. 20 

Q. But if a Ngai Tai Ki Tāmaki ure wanted to purchase a dwelling for their 

family, they have to go through Ngāti Whātua Ōrākei, do they? 

A. If it was just a dwelling and it has no reference to these things that we’re 

talking about here, there’s no problem with that obviously because there 

are many Māori who own houses in Tāmaki Makaurau, and that is 25 

wonderful and we want that to continue for Māori of all tribes, of all of this 

country, to have a great life.  That is why Āpihai started this whenua and 

gave the 3000 acres, so that people, Māori and Pākehā, could have a 

wonderful lifestyle here at Tāmaki Makaurau.  But for that to be flicked 

around and for us to be treated in some of these ways, that is – we will 30 

challenge that.  So yes, to answer your question, someone to just buy a 

whare, whether they’re from Tūhoe, Ngāi Tai or wherever, even if it’s 

pretty close to Ōrākei, good luck to them.  They must be a pretty rich 

Māori to buy a whare around Ōrākei and – well, and it’s just to stay there 
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with the family, with none of these values that we’re talking about, mana, 

wanting to put up a marae, all these types of things, well pai ana.  But if it 

is in the light of that Māori worldview: “I'm coming and I'm going to put up 

a marae, I'm going to start a big business for my tribe,” et cetera, if that 

doesn’t go through us that is wrong, and we will challenge that. 5 

Q. So you've received properties in the North Shore, haven't you, 

commercial properties as part of the settlement? 

A. Mmm. 

Q. So that’s obviously, based on your answers to questions today, in 

someone else’s heartland? 10 

A. And whose heartland is that? 

Q. It doesn’t matter whose heartland it is, you accepted that it wasn’t your 

heartland. 

A. Well I've gone on today about presence, and the mana over the area.  

Now if you can't say to me who has the mana over there and challenge 15 

our mana and our rohe, well maumau tāima. 

Q. Yes, you've accepted you don’t have mana there, you have a relationship. 

A. Yes. 

Q. You drew the distinction quite clearly. 

A. Yep, and which I said earlier also, that we – and just to say also, over 20 

there we fully acknowledge Ngāti Pāoa and Te Kawerau a Maki. 

Q. Does the acknowledgement by other iwi, given you've mentioned them, 

in terms of your mana whenua, is that still an important element today, 

that you're neighbouring tribes, your whanaunga, acknowledge the mana 

as you describe it to the Court today? 25 

A. Say that again please? 

Q. Is it still important that your neighbouring tribes acknowledge your mana 

in this area? 

A. Yes. 

Q. And if the likes of Ngai Tai Ki Tāmaki are saying, as they’ve said in their 30 

evidence, they don’t acknowledge the exclusivity of your mana whenua, 

isn't that problematic for the maintenance of your mana? 

A. Yeah, well I'll say it like this, that Ngāti Whātua Ōrākei would never go to 

East Auckland, to Umupuia and those areas, and behave and claim or try 
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and put up a flagpole or a marae or anything over there.  That is Ngai 

Tai’s area, we acknowledge that.  We will not go there and play around 

with their lands or assert our mana over there. 

Q. Well your map doesn’t cover that area.  It’s quite clear, you said today 

that the raupatu only related to the isthmus, so I would absolutely expect 5 

that to be the position, but the evidence of Ngai Tai is their map includes 

the isthmus, and you've confirmed today that they have a relationship with 

it.  So their view on your mana, if that’s still an important factor, is vital, 

isn't it, in sort of determining who has mana whenua today? 

A. My question to you is, where is your presence?  No presence whatsoever. 10 

Q. Do you accept that rigid boundaries did not exist in pre-1840 Māori 

society? 

A. Yes. 

THE COURT ADDRESSES COUNSEL – TIMETABLING (16:35:55) 

CROSS-EXAMINATION:  MS COATES 15 

Q. Tēnā koe, Mr Kapea.  Ko Natalie Coates tōku ingoa, ko au te rōia mō 

Te Ākitai Waiohua. 

A. Ka pai. 

Q. Ngā mihi nui ki a koe mō tō kōrero i te rā nei.  Tino pai ki te rongo i te rere 

o te reo Māori hoki i roto i te kōti.  As I've just reiterated, I only have a 20 

couple of questions given how many things have been covered, and I do 

not want to be repetitious at all.  In your brief of evidence you, particularly 

at paragraph 5, you go through your qualifications and your expertise, in 

particular in relation to Ngāti Whātua Ōrākei, is that correct? 

A. Tuatahi, tēnā koe. 25 

Q. Tēnā koe, kia ora mō tērā.  But you of course do not claim to be an expert 

in Te Ākitai Waiohua history? 

A. No. 

Q. Or mātauranga?  Te Ākitai Waiohua mātauranga. 

A. No. 30 

Q. Or Te Ākitai Waiohua whakapapa?  Whilst you may be aware – 

A. No, just our – 
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Q. – of some of the connections. 

A. Just our relation – the relationship and whakapapa. 

Q. Or Te Ākitai Waiohua tikanga? 

A. No.  That’ll be determined by them. 

Q. Ka pai, kia ora.  In relation to, and this is just picking up on a couple of 5 

questions asked by my learned friends in relation to Ngāti Whātua, and 

this is just clarification for my own understanding.  So Ngāti Whātua’s 

comprised of three different hapū, is that correct? 

A. Ngāti Whātua Ōrākei have these three traditional hapū. 

Q. In terms of those three hapū now, are they three distinct groups or just 10 

merged into Ngāti Whātua Ōrākei? 

A. They are now, store the families.  Previously in times of old they – 

Te Uringutu was more distinctive.  That was the likes of people, of 

Hakopa, Paerimu, the Paerimu family, which is where Te Warena has 

one of his connections. 15 

Q. But within Ngāti Whātua Ōrākei they would identify as three different hapū 

still? 

A. That’d be the choice of the individual in terms of their understanding of 

them, who they are as a family.  But the general, in considering the style 

that we live today, after colonisation and assimilation, the majority would 20 

say: “No Ngāti Whātua Ōrākei ahau,” I am from Ngāti Whātua Ōrākei, “My 

hapū are Ngā Oho, Te Uringutu, and Te Taoū.” 

Q. And they of course all associate with the one marae?  Is that right?  One 

primary marae, at least. 

A. In terms of the Ngāti Whātua Ōrākei, yes.  The marae is Ōrākei.  The 25 

Whare tupuna is Tumutumawhenua, the Wharekai is Te Puru o Tāmaki. 

Q. Kia ora.  Do you acknowledge that at least internal to Ngāti Whātua 

Ōrākei, separate to any other iwi, that there can be different groups within 

Ngāti Whātua Ōrākei, so those three, and potentially Ngāti Whātua more 

broadly, that share whakapapa and whenua? 30 

1640 

A. Can you go on a bit more? 
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Q. Well, one of the questions I’m sort of getting to is at least internal to 

Ngāti Whātua you’d recognise that there’s overlaps between different 

Collectives, or Ngāti Whātua Ōrākei, sorry, there’s the two different ones? 

A. Yes.  And, so different hapū, let’s go into Ngāti Whātua different hapū.  

Now, just to make it very clear, the Ngāti Whātua Ōrākei can only speak 5 

for Tāmaki.  They can go – not go back, so even Tuperiri himself where 

obviously everybody of Ngāti Whātua Ōrākei descend from obviously, 

from Tuperiri, Ōrākei cannot go back to where Tuperiri was born and 

raised and make claims there or try and push their weight around, they’ll 

be soon very quickly told to get back on their car and go back to Tāmaki 10 

Makaurau.   

Q. So with Ngāti Whātua, broadly there’s different acknowledgements of 

where different groups belong to? 

A. Mmm. 

Q. And then with Ngāti Whātua Ōrākei there’s the three different groups? 15 

A. Mmm. 

Q. And within there, there would be acknowledgement that there’s overlap 

in terms of whakapapa and mana whenua in relation to the area? 

A. These three groups jointly in terms of Āpihai’s time jointly had that mana 

over their lands. 20 

Q. So shared between those three, you’d accept that?  Jointly shared he 

ōrite pea ērā kupu. 

A. Mmm.  Now, okay, they lived together at Ōrākei, Te Uringutu was 

Te Uringutu and I think I’ve explained that.  Apihai, there were other 

rangatira, and I think we understand the times of when rangatira of a 25 

hapū, of course there’s not just one rangatira of a hapū.  Within a hapū or 

a couple of hapū there are different rangatira through the hapū and each 

rangatira will have their mana tangata.  They’re the mana and the 

presence that they have over the hapū and that will – and then that 

determines how they perform in the hapū and how they mingle with the 30 

hapū and regarded by the hapū.  Now, there were – the stronger rangatira 

in that presence are Ngaoho and Te Taoū which are the – they are, we 

need to look at our whakapapa, these are the likes of Apihai and his 

generation and half of them have a joint Taoū, Ngāoho whakapapa and 
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the other half are still quite blue bloods, Te Taoū.  They jointly share in 

their – maintaining their domain. 

Q. I guess the point that I’m getting to, Mr Kapea, is inherent within the 

identity of Ngāti Whātua itself comprising of three different groups is an 

idea of shared mana, shared mana whenua, shared whakapapa, 5 

operating between those three groups, forget about all the rest at this 

stage.  He tika tērā? 

A. A shared responsibility for those people and what – and their health, and 

that whenua that provides that health, their connection to mana atua, to 

mana tupuna, to mana tangata.  How they jointly work together to 10 

maintain the health of their community, and of course whenua is the 

underpinning thing that gives that health. 

Q. Tēnā koe.  I noted in your brief of evidence that you did Te Panekiretanga 

o te reo? 

A. Mmm. 15 

Q. Would you consider yourself a Te Reo expert?  I know it’s hard to be, e 

kore te kūmara e kōrero -- 

A. Not in linguistics.  Engari mō te kōrero Māori,  āe. 

Q. Kia ora.  Would you accept as a general proposition it’s difficult to 

translate Te Reo into English and vice versa?  Let me – 20 

A. Some areas of Te Reo is challenging, but it can be done, I’ll say, yeah. 

I’m very impressed with some of the real scholars of these days on how 

they are so sharp whether it is going from Māori to Pākehā or Pākehā I’m 

very impressed. 

Q. Would you accept then it is probably more difficult to translate some of 25 

the key fundamental principles and ideas of tikanga into Pākehā?  So, for 

example, kaitiakitanga more than guardianship, would you accept that? 

A. Yes, and it’s more about – so the key is the articulation of whakaaro, the 

thought, the value behind that. 

Q. And so equally whanaungatanga is more than just relationships, it 30 

extends beyond that simple translation concept?  And mana more than 

reputation, for example? 

A. Mana more than? 

Q. Reputation, for example, it’s just as one example of a translation. 
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A. Yeah, mana, reputation, reputation is very weak, that will not match the 

word “mana.”  Whanaungatanga, relationships, and everything that goes 

with relationships, more so the importance of good relationships, that’s 

what’s encompassed in whanaungatanga.   

Q. So a number of those different ideas and principles of course, you would 5 

acknowledge that they all exist within an interconnected matrix of other 

tikanga principles, as in you can’t just take one out – 

A. yep. 

Q. – and apply it independently of others? 

A. Kia ora. 10 

Q. Kia ora.  And of course do you accept that sort of saying goes the other 

way around, so sometimes English words come with a lot of cultural 

baggage that doesn’t translate nicely in Te Reo, would you accept that?  

so, for example, “sovereignty”? 

A. Yes. 15 

Q. One of the words that’s used in your evidence and translated is the idea 

of raupatu translating as conquest and you’ve referred to that a number 

of times, is that right? 

A. Ka pai.  Kia ora. 

Q. And you’ve particularly used that in relation to the Te Taoū and the 20 

conquest of Waiohua, is that right? 

A. Kia ora. 

Q. Would you acknowledge that that Pākehā idea of conquest though, and 

just to make sure we’re all on the same page, can come with significant 

baggage i roto i te reo Pākehā? 25 

A. Yes, and the most important thing is to follow the story of the raupatu 

which will determine what that raupatu is.  Some raupatu, like the one – 

there’s one mentioned in there Te Raupatu Tihore, the stripping conquest 

of Kāwharu, and it was simply stripping and then they went back to where 

they come from. 30 

Q. So you need to understand the full story behind the raupatu? 

A. The story and what happens after obviously gives the understanding of 

what that particular raupatu was and is. 

Q. And what it goes on to mean, is that right? 
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A. Yeah, and what follows on is that’s the more important end of the story, 

what is the continuation or discontinuation of what happened in the event 

or events. 

Q. And in terms of your evidence, your main focus in terms of the 

consequences of the raupatu has been to talk about the connections as 5 

a result, that’s one of the things you do is sort of step that out in your 

evidence, is that right? 

A. One of, yeah, one of, one, and I’ve showed in the raupatu there were 

three major events in that and each were particular: the first one only 

being Te Taoū.  The second one being all hapū and then all the other 10 

hapū went back home, Te Taoū stayed; the third one, the third, another 

part was the going to Mangere.  So, āe. 

Q. And one of the – 

A. And, sorry, and then marriages, et cetera, that also add to the package, 

the story and the outcomes. 15 

Q. And would you accept that as a result of the raupatu, close connections 

were forged between Ngāti Whātua Ōrākei and Te Ākitai Waiohua and 

the intermarriages that occurred within, for example? 

A. The marriages were – the immediate marriages are actually on the cousin 

line so I’m guessing you’re very well studied in Te Ākitai and Waiohua 20 

and you will see the two lines of – doing the whakapapa.  So Ngāti 

Whātua Ōrākei take their Te Waiohua line from the Ngāti Te Ata side, the 

cousin to Te Ākitai.  And then you have of course Rangimaturu marrying 

Moenoho which is in – Moenoho is actually a Kaipara whakapapa, one of 

my hapū a pou Ngāti Rango, that’s where she comes from. 25 

1650 

Q. Kia ora.  I just want to move on to a couple of questions around ahi kā 

just following on from some of those that was asked by my learned friend 

Mr Warren.  And of course you go through a number of examples of how 

ahi kā can be exercised, is that right? 30 

A. Mmm. 

Q. And of course the way that iwi, hapū exercise ahi kā can be limited by a 

number of contemporary factors, is that right, such as ownership of the 

land. 
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A. Āe. 

Q. As well as potentially resources? 

A. Āe. 

Q. In all of the various forms that resources takes.  So, there’s a number of 

different ways that groups can exercise ahi kā even when you do not have 5 

physical possession of the land, that’s correct isn’t it? 

A. Yes. 

Q. And one of those is reciting historical connections and whakapapa to that 

land? 

A. Well I think it’d have to be a whole lot more than just reciting. 10 

Q. That’s just one example of how you can reiterate your ahi kā in an area 

though, is that right? 

A. No, that doesn’t translate to ahi kā. 

Q. So, in terms of I guess what translates to ahi kā, your focus would be 

around where you are physically located now? 15 

A. And your presence over your domain, your maintaining of your Māori 

presence over your domain. 

Q. But that Māori presence can be manifested in a number of different ways, 

is that right, particularly in contemporary society? 

A. Mmm.  Yeah would you like to carry on? 20 

Q. No, the question was just you can manifest ahi kā in a number of different 

ways in light of the fact that you cannot possess, well the vast majority of 

land across the whole of Aotearoa, is not in physical possession of Māori? 

A. Yeah that’s true but you will still – Māori are very clear on where their 

domain is.  I don’t know any hapū, any tribe that doesn’t – Māori are very 25 

clear on where their domain is and they will maintain that through their 

presence in that rohe.   

Q. I suggest it’s not as clear given – 

A. Ka pai. 

Q. – the parties in this court.  But would you accept ahi kā is only one 30 

expression of a relationship to land, there can be other expressions of 

relationship to whenua? 

A. Yeah and you’re clear in saying that it is an expression of a relationship, 

that’s all it is. 
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Q. Kia ora.  Just a final question, as I think it has already been covered and 

Mr Warren sort of touched on this briefly, the impact of colonisation on 

tikanga and its exercise has been vast, you’d accept that? 

A. Yes. 

Q. And of course as we’ve just discussed, the vast amount of land has been 5 

transferred through – or taken, through various means by the Crown and 

then others, is that right? 

A. Mmm. 

Q. So given that and given that you maintain that Ngāti Whātua have 

maintained mana in this area exclusively, Pākehā title ownership of 10 

course does not reflect mana in the land? 

A. Well the thing is that they don’t live by that concept.   

Q. So is your evidence that tikanga only applies to Māori that live by  

tikanga? 

A. The closest thing that in terms of my perspective, that in terms of Pākehā 15 

and mana would be a council.  That would be the closest thing.  But 

someone just owning a little property, their worldview is just māmā, pāpā 

and ngā tamariki and that’s their little lot you know and that’s wonderful, 

ka pai.  They don’t have a theme of that thing I was talking about before, 

you have a corpus of people and you must work together to survive and 20 

it depends, your survival absolutely depends on the domain where you 

are able to get sustenance from and that is land and for some lucky iwi, 

aroha mai Raupata, we have moana, not like Tuhoe, no moana.   

Q. This is probably picking up on one of the points that Mr Majurey made but 

when the Crown confers property to Te Ākitai to use for a small 25 

commercial purpose, would you see that as giving mana to Te Ākitai or 

no? 

A. Yes, I would.  Because another Māori entity cannot, they can’t move 

without mana, they can’t do things without that mana, unless they have 

an engagement with the people who have the mana of their whenua and 30 

there is an agreement on how the engagement will proceed from the 

agreeance.   

Q. Wouldn’t that mean the Crown can give mana? 
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A. Well, it would transfer perhaps into that, yeah, Māori would take it that 

way, and that’s something I think you’re clear on that Ngāti Whātua are 

challenging. 

Q. And it’s different if Te Ākitai Waiohua went and purchased property within 

here, the exact same property perhaps, or if they received it through the 5 

carousel rotation, that would give Te Ākitai mana? 

A. If they were to buy – I think, see, the prob – if they were to buy it as an 

entity it’s referring back to that thing I spoke about, you’re a corps of 

people, and that rings bell for a Māori.  If it was just a Māori mum and dad 

buying a property, that’s different. 10 

CROSS-EXAMINATION:  MR WARD – NIL 

THE COURT ADDRESSES MR HODDER – RE-EXAMINATION (16:57:59) 

COURT ADJOURNS: 4.58 PM 

 

  15 
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COURT RESUMES ON TUESDAY 23 FEBRUARY 2021 AT 10.36 AM 

THE COURT ADDRESSES COUNSEL – TECHNICAL ISSUES (10:36:03) 

RE-EXAMINATION:  MR HODDER 

Q. Mr Kapea, a few matters of clarification in this re-examination process.  

You were asked some questions yesterday by my learned friend 5 

Mr Majurey about Ngāti Whātua Ōrākei’s Statement of Claim, that is the 

document in the yellow booklet you may still have nearby.  The reference 

in the system I think is 101.00171 in the yellow book that was used as 

part of the opening, it’s at tab 1. 

WITNESS REFERRED TO YELLOW BOOK 10 

A. Sorry what page? 

Q. The page we’re going to is, to start with using the numbers at the bottom 

of your copy, it will be 010 towards the back? 

A. Mmm. 

Q. And you recall that Mr Majurey took you to the bottom of the page, 15 

mentioned paragraph (a) and asked you some questions about 

paragraph (b)?  And over the page, he particularly asked you questions 

about Ngāti Whātua Ōrākei tikanga, do you recall that? 

A. (no audible answer 10:39:43) 

Q. For the record you probably need to say “Yes,” so it can be transcribed. 20 

A. Yes. 

Q. Thank you, or “Āe,” whichever you prefer, but yes.  Now, declaration (a) 

is about ahi kā and mana whenua, you’ll see that?   

A. Mmm. 

Q. And if we please can go back to – well can I first ask you, were you directly 25 

involved in the writing of this Statement of Claim? 

A. No. 

Q. No.  Did you study its language before yesterday? 

A. No. 

Q. Or its structure? 30 

A. No. 

1040 
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Q. And therefore did you study it scope and limits? 

A. Sorry? 

Q. Did you study it scope and limits, the scope and limits of the Statement of 

Claim? 

A. Sorry, I don’t know what that means, scope and limit? 5 

Q. Within the Statement of Claim it covers a certain number of topics – 

A. Mmm. 

Q. – and doesn’t cover topics, those are the limits. 

A. Okay. 

Q. Did you study those? 10 

A. No. 

Q. If we go back to page, in your version, page 006, it’s at paragraph 24, 

which is page 7 of yours, paragraph 24.8.   

A. Yep. 

Q. And you’ll see a heading there “Particulars”? 15 

A. Yep. 

Q. And below that it says: “The principles of tikanga relied on for the 

purposes of certain paragraphs in the Statement of Claim are, firstly, 

ahi kā or ahi-kā-roa”? 

A. Yeah.  20 

Q. Can I ask you just to read that paragraph (a) about ahi kā to yourself.   

A. Kia ora. 

Q. Now, on the basis that relates back to declaration A that we’re looking at, 

do you have any comment on that paragraph (a) as to its contents? 

A. I agree with its contents. 25 

Q. Are you able to comment on whether that’s in your understanding a 

general view of ahi kā across various iwi? 

A. Yes, I would presume that other iwi would take the same look at that as 

ahi kā. 

Q. And are you able to tell us whether that is the view of Ngāti Whātua Ōrākei 30 

about what ahi kā involves? 

A. Āe.  

Q. And it is or it is not? 

A. It is. 
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Q. Paragraph (b) on mana whenua, the same issue, can you read 

paragraph (b) on mana whenua please to yourself.  And, again, on the 

basis that ties into declaration A, do you have any comment on its validity 

or otherwise? 

A. No comment.  I agree. 5 

Q. And your understanding or expectations about the view that other iwi 

might take of that description of mana whenua? 

A. I would expect that other iwi take the same approach. 

Q. And to confirm, is this the understanding that you believe that 

Ngāti Whātua Ōrākei has of mana whenua? 10 

A. Yes. 

Q. And for completeness, insofar as those are described as principles of 

tikanga, that is say ahi kā and mana whenua, is that a correct assumption 

that they are principles of tikanga, or not? 

A. They are. 15 

Q. And to be explicit, they’re part of Ngāti Whātua tikanga? 

A. They are. 

Q. Now those were questions really about ahi kā and mana whenua as 

concepts.  Yesterday in answer to a question from my learned friend 

Ms Coates you said that Māori are very clear where their domain is, 20 

where they maintain a presence, and I understood you were saying that 

is a matter of fact rather than as a matter of concept.  Was that correct, 

that that was about fact rather than concept? 

A. Yeah, I believe it is a concept and people live by that. 

Q. Are you able to comment on the recognition of one iwi’s ahi kā as a matter 25 

of fact by other iwi, is that something you’re familiar with? 

A. Say again please? 

Q. Are you able to comment on the recognition by one iwi of another iwi’s 

ahi kā roa as a matter of fact? 

A. I'm not too sure if I understand the question. 30 

Q. All right, let me try it a bit more specifically.  You were asked questions 

about various iwi and their possible interests in Tāmaki Makaurau 

yesterday, you recall that, and a list of questions about that put to you by 

my learned friend Mr Majurey.  So in terms of, a slight modification of that 
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but to explore it and clarify it, in terms of for example the position of Ngāti 

Whātua o Kaipara, is there a recognition of Ngāti Whātua o Kaipara’s 

area of ahi kā? 

A. There is. 

Q. And where is that roughly, as a matter of geography? 5 

A. Go from the Okahukura Peninsula in the middle of the Kaipara, and it 

would come down to in the range of this side of Kumeu reaching down 

into Riverhead.  It would reach into those areas. 

Q. And is that recognised by Ngāti Whātua Ōrākei? 

A. Yes. 10 

Q. Do you know if it’s recognised by other iwi? 

A. Yes. 

Q. To take another iwi who was mentioned yesterday in terms of the 

surrounding areas, Ngāti Mahuta you mentioned, does that have an area 

where ahi kā is recognised? 15 

A. It will, and I don't know where that is.  All that I know is, it will be in 

Waikato. 

Q. Ngāti Maru? 

A. Yes. 

Q. And where will that be? 20 

A. In Hauraki. 

Q. Ngāti Te Ata? 

A. Yes.  In the Awhitu region. 

Q. Southwest of the Manukau? 

A. Southwest, yes. 25 

Q. West and south? 

A. Yes, southwest, yes. 

Q. Ngai Tai Ki Tāmaki? 

A. Yes, southeast. 

Q. Southeast of? 30 

A. Of our heartland. 

Q. And Te Ākitai? 

A. South of our heartland. 

Q. The southern side of the Manukau? 
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A. That's right.  The Mangere inlet, not right on the other side of the 

Manukau, kāhore.  The Mangere area. 

Q. In terms of going back to your comment about Māori are very clear where 

their domain is, does that extend to those places and iwi we've just 

discussed? 5 

A. Yes. 

Q. And in terms of being clear where that domain is, would other iwi also be 

clear or not? 

A. I believe that to be fact. 

Q. There was discussion between you and particularly Mr Majurey, but also 10 

I think with Mr Warren about worldviews yesterday.  Would it be correct 

to say that an iwi’s worldview will include its view on areas where it has 

ahi kā? 

A. Yes. 

1050 15 

Q. There was a series of questions yesterday about the connections that you 

may recall. 

A. Mmm. 

Q. In particular the connections with what we call the 2006 RFR area in the 

Statement of Claim and was described as the green area as on map 4 20 

yesterday, you recall those questions and that area? 

A. Mmm. 

Q. I think Mr Warren asked you questions about the naming of sites, 

particular areas or features within those, I call them green areas.   In 

response, among other things, you mentioned the role of Te Arawa.  Just 25 

elaborate on that please? 

A. There is a couple of very famous Māori ancestors, known to all tribes that 

were name-givers, Tamatea-pōkai-whenua of Ngāti Kahungunu was one, 

very famous.  Another is Īhenga, they call him Īhenga, the name-giver 

and Īhenga with his uncle Kahumatamomoe journeyed from Maketū and 30 

they come to the Hauraki, they come to the Waitematā, they went through 

to the Kaipara, they went, stayed at Pouto, carried on up into the Kaihu 

Valley, come across the back of Whangārei, went up to Motatau, went 

into Moerewa, Kawakawa area, come back down to Whangārei and went 
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back to Maketū.  On that journey, there were many names given, some 

of the names in the Auckland region here come from that journey.  

Ōkahumatamomoe being one, Te Motu o Īhenga being another.  The 

Ngāti Whātua ki Kaipara, their moana Kaipara is named by 

Kahumatamomoe when they stayed at Pouto with Īhenga’s elder brother, 5 

Taramainuku.   

Q. What is the relationship if any between the original naming of an area and 

ahi-kā-roa? 

A. No relationship at all. 

Q. You were asked some questions I believe from Mr Warren about some 10 

text in the Ōrākei Report.  That starts at 311.07123.  And if we can go 

please to 7147 and go to the bottom of the page.  You recall that my 

learned friend Mr Warren asked you some questions about the last 

paragraph? 

A. Yes. 15 

Q. And the evidence given to the Waitangi Tribunal considering the Ōrākei 

claims in 1987 or thereabouts by Ms Pihema and others. 

A. Mmm. 

Q. And that was in part a reference to the proposition that the stern of the 

Tainui canoe extends to Tāmaki.  You recall those questions? 20 

A. Yes. 

Q. If we just go over the page to 7148.  And can I ask you to read the first 

paragraph, beginning: “But Te Kawau,” to yourself? 

A. “But Te Kawau” – 

Q. But to yourself. 25 

A. Oh, kia ora.  Kia ora. 

Q. The phrase there: “The paramount source of mana,” can you help explain 

that to us, as you understand it? 

A. What these people had in that time, maintained and passed down, is the 

aboriginal whakapapa, the raupatu whakapapa, how in those two names, 30 

Ngā Oho, Te Taoū, and then put under that name Ngāti Whātua, now 

today we have that as Ngāti Whātua Ōrākei. 

Q. In the next paragraph you'll see reference to Te Kawau, about six lines 

down, it says: “Te Kawau himself preferred that name,” referring to Ngāti 
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Whātua.  Is that your understanding from your study of Ngāti Whātua 

history? 

A. Depended on his presentation and what he was drawing on in that 

particular context, but he did, his broader name, especially in the dealings 

in the times of Pākehā is Ngāti Whātua. 5 

Q. At earlier times? 

A. Te Taoū, Ngā Oho. 

Q. And finally on this page, I'm going to ask you to read the last sentence on 

the page, where it says: “There is not one person,” could you read that 

sentence? 10 

A. Whereabouts is it again? 

Q. The very last three lines of the page. 

A. Kia ora. 

Q. I think that’s what you were saying in answer to questions from both 

Mr Warren and Ms Coates yesterday, but I'm not sure.  Was it or was it 15 

not? 

A. Correct, and I'd add in there Ngāti Whātua Ōrākei. 

Q. You were asked questions yesterday about the return of Ngāti Whātua 

Ōrākei to the isthmus around 1835, do you recall those? 

A. Yes. 20 

Q. And your evidence was that Ngāti Mahuta accompanied Ngāti Whātua 

from Waikato to the Manukau? 

A. That's correct. 

Q. Where did Ngāti Mahuta live when they got there? 

A. On arrival, they stayed at Awhitu. Āpihai Te Kawau, his people, at 25 

Karangahape, Cornwallis. 

Q. Did Ngāti Mahuta every occupy land or sites on the northern side of the 

Manukau? 

A. Northern side – later on, they moved to Mangere and we moved across 

these ways.  The details of that were covered by this. 30 

Q. And can you help us on when Ngāti Mahuta returned to their heartland? 

A. To my understanding, covered in detail by others in the ‘40s. 

1100 
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Q. Ms Coates raised with you the question of the difficulties that there may 

be with translating Te Reo into English. 

A. Mmm. 

Q. And she suggested that “raupatu” could be misunderstood if it was simply 

treated as meaning “conquest” in English.  Do you recall that? 5 

A. Mmm. 

Q. And I think your answer was that you agreed with her that one needed to 

understand the context, the entire story. 

A. Mmm. 

Q. Do I understand that correctly? 10 

A. Yes. 

Q. Anything else you wanted to add to that about what context means in that 

answer? 

A. Well, I think what I was trying to point out there yesterday is what happens 

after, is the follow-up or the – a follow-up, there is either a follow-up or not 15 

following the raupatu. 

Q. What sort of things might “follow-up” cover? 

A. Well, either a permanent stay or return to where they come from. 

Q. And if there’s a permanent stay, what’s the significance of that? 

A. That would be the beginnings of a – that is tinei ahi, the extinguishing of 20 

the fires of that place, and te tahu ahi, where you spark, you light your 

own fires and then you maintain those fires, and that transitions into, well 

that is ahi kā, and then the continuation of that transfers into ahi-kā-roa. 

Q. Is it possible to have ahi-kā-roa without having mana whenua in relation 

to that area? 25 

A. Say again please? 

Q. Is it possible to establish ahi-ka-roa, as you’ve just described it, without 

exercising or having or maintaining mana whenua? 

A. Well, your mana upon – they go hand in hand, your mana upon that 

whenua comes from your fires, your stay, your permanency in that place. 30 

QUESTIONS FROM THE COURT – NIL 

WITNESS EXCUSED 
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MR HODDER CALLS 

TAIAHA LANCE JOSEPH HAWKE (SWORN) 

Q. So Mr Hawke, can you please confirm that your full name is Taiaha 

Joseph Hawke? 

A. Āe. 5 

Q. And that you have prepared a brief of evidence for this case? 

A. I have. 

Q. And then can I ask you please to read it and then we’ll get to the end of it 

and we’ll have you sign it, but if you start by reading it please.  For the 

record, this is at 201.00147 is where the brief, at least its cover sheet, 10 

starts.  I will stand for this presentation according to the protocols of 

Ngāti Whātua. 

 

STATEMENT OF EVIDENCE OF TAIAHA (LANCE) JOSEPH HAWKE ON 
BEHALF OF THE PLAINTIFF 15 
 
Ko tēnei te reo o Whātua ārā, ko Whātua Nuku, ko Whātua Rangi 

Ko Whātua ki Uta, ko Whātua ki Tai 

 

Mai Tāmaki ki Maunganui i te tai Hauāuru 20 

Mai Maunganui ki Maungakiekie ki te poka pū o Tāmaki 

Kei reira te pā tuwatawata o tōku tūpuna ko Tuperiri, arā ko Hikurangi e! 

Huri whakararo ki te Kapu o Mataoho, kei reira ngā tapuwae a Te Kawau 

kei ngā tae rere o te Manukau. 

 25 

Whakawhiti atu rā ki Te Awa o Tāmaki kei reira te Pupu o Te Kawau e 

takoto ake nei. Kei konā ka rukuhia i te wai kaukau ō ōku mãtua ō ōku 

tūpuna tae noa atu rā ki Te Toka Pūrewha, te pataka kai a kui mā a koro 

mā i te wā i a rātou. 

 30 

Titiro whakarunga ki tōku whenua rangatira ko Takaparawhau, he whenua 

parekura he whenua taurikura e! Kei raro i āna paripari ka papaki mai ngā 

ngaru nunui o te Waitematā. 

 

Kei runga i te kare ō ōna wai ko tōku tūpuna ko Tāheretikitiki e teretere 35 
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nei. 

 

Tēnā ko Tāmaki Nui, ko Tāmaki Roa ko Te Puru o Tāmaki e ngunguru nei 

Aue, aue, aue, hā! 

 5 

Henceforth travels the voice of Whātua across the land, upon the horizon 

throughout the region and across the sea, resounding. 

 

From Tāmaki to Maunganui in the west. From Maunganui to Maungakiekie 

the very core of Tāmaki. It was there that the great palisades of my 10 

tūpuna Tuperiri stood, the magnificent Hikurangi! 

 

I turn south towards the Palm of Mataoho where the sacred footsteps of Te 

Kawau are imbedded beside the rushing tides of the Manukau. 

 15 

I cross over to the river of Tāmaki where the sacred staff of Te Kawau was 

placed. 

 

There I plunge into the waters of my ancestors until I arrive at the rock of 

giant mussels the very food store of my elders during their time. 20 

 

As I look upwards I gaze upon my ancestral land of Takaparawhau. A 

battle ground, yet such a treasured place. 

 

Beneath its cliffs the powerful waves of the Waitematā rise and fall. Upon 25 

its swift currents races my ancestor Tāhere-tikitiki. 

 

Such is the greatness of Tāmaki and indeed Te Puru o Tāmaki as its mana 

vibrates across the isthmus! 

 30 

1 My full name is Taiaha (Lance) Joseph Hawke. 

 

2 I whakapapa to Ngāti Whātua, Te Tao-ū, Te Uri o Hau, Ngāti Hē, 

and Ngāti Mahuta. 
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3 I descend from Tumutumuwhenua and Kui, from whom descends 

Maearoa. She married Manumanu a descendant of Rongomai who 

was the captain our ancestral waka Māhūhū-ki-te-rangi that 

traversed Te Moana-nui-a-Kiwa. From them descend Waihekeao 5 

who married Haumoewārangi, eponymous ancestors of Ngāti 

Whātua. I trace lineage to these ancestors through my paternal 

grandmother and my paternal grandfather. 

 

4 From them descends Tuperiri, the eponymous ancestor of Ngāti 10 

Whātua Ōrākei. He was the rangatira that took hold of 

Maungakiekie, overthrowing Kiwi Tāmaki. Tuperiri and Kuraroa 

begat Tarahawaiki, who married Mokorua from Waiohua – Ngāti te 

Ata. This union brought Te Tao-ū and Waiohua/Ngāti Te Ata lines 

together. 15 

 

5 From them came Te Kawau, who was known as the “chief with 

many cousins” who was the rangatira of Tāmaki in his time. Te 

Kawau, later known as Apihai Te Kawau was one of three Ngāti 

Whātua signatories to the Treaty of Waitangi at Manukau on 20 20 

March 1840. 

 

6 Apihai married Kiripiro to have Hera Whakamana, who married Te 

Keene Tangaroa, a rangatira of the Mangamata people in the 

Kaipara. 25 

 

7 They had Hamiora Pateoro who married Pori Katene from Ngāti Hē 

of Tauranga Moana. It is through these ancestral links that we 

stand alongside the iwi of Tauranga Moana and challenge the 

Crown’s Overlapping Claims Policy. 30 

 

8 From them came Te Hira Pateoro, who married Rawinina. Many of 

the whānau that currently reside in Ōrākei descend from these 

tūpuna, including the Cook, Cullen, Downs, Hawke, Rameka, 
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Tumahai, Tamaariki, Peters, Maihi, Grey, Makoare, Nia and Puriri 

whānau. 

 

9 From them came my great grandmother Mihiata Te Mamaeroa who 

married Hoani Maki from Ngāti Mahuta. 5 

 

10 They begat my grandmother Piupiu Rihi who married Eruini Hawke 

of Te Tao-ū, who begat my father Joe Hawke and his many siblings. 

 

11 My parents are Joe and Rene Hawke, and I am their youngest child. 10 

 

12 I am the Pou Taki—Senior Cultural Engagement Specialist, to the 

Ngāti Whātua Ōrākei Trust. I have held this position since 2014. I 

have previously held positions as a trustee of the Ngāti Whātua 

Ōrākei Māori Trust Board and vice-chair of the Ōrākei Marae 15 

Committee. As part of my role I represent the Ngāti Whātua Ōrākei 

Trust on the following: Tūpuna Taonga Trust, Te Pae Motuhake o te 

Taitokerau ki te Mātāwai, Chairman National Māori Governance 

Group-Geneva Health, Chairman Ngāti Whātua Ōrākei Working 

Committee (Auckland Museum), Chairman Te Wānanga Takiura o 20 

Ngā Kura Kaupapa Māori o Aotearoa 2017-2019. 

 

13 I have a Diploma of Teaching, Te Ata Kura from Auckland Teachers 

Training College 1991. I also hold a Level 5 Certification in He Tohu 

Matauranga (Knowledge in Te Ao Māori), and a Level 4 Certification 25 

of Te Whare Tu Tauā (Art of Māori Weaponry), from Te Wānanga o 

Aotearoa, 2004. 

 

14 I have taught te reo Māori in primary, secondary, tertiary and 

Wānanga institutions since 1992. I have also been heavily involved 30 

in the national kapa haka scene as a performer, composer, tutor 

and judge of major competitions across all levels. To be considered as 

a judge for Matatini regional and national competitions, you must 

be recognised as being fluent in te reo Māori and have a strong 
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knowledge of ngā korero o nehe rā (oral traditions and history). I 

was also the Head Judge for the Auckland Secondary Schools Māori 

and Pacific Cultural Festival in 2012, 2013, 2014, 2016 and 2017. 

  

15 Since 1995 I have officiated at major pōwhiri, citizenship 5 

ceremonies, economic summits, trade meetings, cultural ceremonies 

and blessings held at Ōrākei marae, in the wider Tāmaki area, 

around New Zealand and overseas. In 2000 I was appointed to the 

Auckland City Safer Communities Committee. 

 10 

16 I currently hold speaking rights on the paepae, the threshold of our 

marae over which guests must step as part of the protocol of 

welcome. Again, to hold this role, one must be recognised by their 

iwi as having strong Te Reo Māori capability and have demonstrated 

a strong knowledge of tikanga. I take great honour in carrying out 15 

this role as I represent my father, Joe and the Te Hira line of Ngāti 

Whātua. 

 

17 I am the son of Joseph Parata Hawke MNZM, better known as Joe 

Hawke and my mother Rene Hawke. Beginning in January 1977, 20 

my father led the 506 day occupation of Takaparawhau, Bastion 

Point. Bastion Point is a “whenua taurikura”, a beautiful and 

treasured piece of land that sits above what is today Tāmaki Drive, 

and very close to Ōkahu Bay, which is a precious part of our history 

and heartland. This land is part of the Ōrākei Block investigated by 25 

the Native Land Court in the late 1860s, with title ultimately vested 

in our tūpuna. 

 

18 Our marae looks over Takaparawhau and the great harbour of the 

Waitematā, our tribal offices and puna reo are located on that land, 30 

and many of our whānau live there today surrounded by the wealth 

of people who live on land that was acquired from our tribe through 

gross breaches of the Treaty of Waitangi. 
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19 The Bastion Point occupation is well-known and well-documented for 

the attempted (but ultimately failed) oppression of the people of 

Ngāti Whātua Ōrākei by the Crown, as well having wider significance on 

the history of Māori land rights in Aotearoa New Zealand. As a 

result, the people and land of Ngāti Whātua Ōrākei are revitalised, 5 

and are resolute to protect and nurture the land and never back 

down from a Crown that seeks to undermine our mana whenua. Arā 

“E kore ngā kahu pōkere o Tāmaki e ngaro ana ki te pō”. The black 

hawks of Tāmaki will not waver in the light of conflict. 

 10 

20 The events that triggered this litigation resonate with me and others 

who were closely involved in the occupation. Yet again the Crown 

has made unilateral decisions about our whenua without involving 

us. In the 1970s and before, our land was compulsorily acquired for 

use by the Crown and for Pākeha to build houses and live on. Many 15 

of those acquisitions have been found to be Treaty breaches, with 

the Crown not considering (or not caring) what the true effect of its 

actions on our mana whenua and ahi kaa in our rohe have been. 

 

21 But in this litigation, the proposed recipients of land within our rohe 20 

are other iwi who know full well the significance of claiming they 

have mana whenua in Tāmaki Makaurau. For the Crown to have 

allowed this to come about after our long-negotiated and hardfought 

Treaty Settlements is astonishing to me and my whanau. It 

denigrates the relationship we thought we had with the Crown. 25 

 

22 I dispute that the defendant iwi in this case have mana whenua over 

the lands in the Tāmaki isthmus. I refer to my relation Ngarimu 

Blair’s evidence that states our heartland as extending from 

Kohimaramara (Mission Bay) to the Māngere inlet thence to Te 30 

Whau (Blockhouse Bay) to Rangi Matariki (the mouth of the Whau 

River on the Waitematā, the inner Waitematā up to Tauhinu 

(Riverhead) and back to Kohimarama. 
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23 I have never heard anyone from Marutuahu refer to Tāmaki in their 

pepeha, which is a uniquely Māori way to identify oneself by 

referring yourself to geographical locations within your tribal 

boundaries. I have never heard Marutuahu refer to Maungakiekie as 

their mountain or Waitematā as their waterway. 5 

 

24 Within the lifetime of my father (born 1940) we have not known of 

any Marutuahu kainga, or marae which are tohu rangatira (ahi kaa 

indicators) of mana in relation to land on the Tāmaki isthmus and in 

our heartland. 10 

 

25 After all of the Crown’s history with Ngāti Whātua Ōrākei, including 

Bastion Point, it is inconceivable to me that the Crown can accept 

that other iwi have mana interests in our rohe that justify Treaty 

redress. Our history with the Crown should have left them in no 15 

doubt as to which iwi has mana whenua in central Tāmaki. 

 

Scope of my evidence 

26 In this statement I will describe the occupation at Bastion Point and 

its significance for Ngāti Whātua Ōrākei and our relationship with 20 

the Crown. 

 

27 In my view, the events leading up to and after Bastion Point are an 

assertion of our mana whenua, and our resilience in withstanding 

yet another severe breach of the Treaty of Waitangi by the Crown. 25 

 

28 I understand that the Crown’s decision-making with respect to 

Marutuahu, Te Ākitai Waiohua does not directly question the events 

of Bastion Point. But what the Minister’s decision-making does do is 

question the entire history and mana of Ngāti Whātua Ōrākei. In 30 

doing that, the Crown undermines our historic struggle at Bastion 

Point, the history of the Ōrākei Block, the gifting of thousands of 

acres of land in Auckland for the new immigrant settlers and the 

events that led to our Treaty settlement in 2012. 
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29 My statement will set out: 

29.1 the events that are relevant to Bastion Point; and 

29.2 the significance of Bastion Point. 

 5 

30 In preparing my evidence I have had access to the pleadings and 

relevant discovered documents. I will indicate where I rely on 

particular documents in giving my evidence. For example, many of 

the issues I personally experienced are recorded in the Waitangi 

Tribunal’s report on our Treaty claim, and in some academic 10 

writings. 

 

31 During the occupation of Bastion Point, I attended boarding school 

but I was present for some of the occupation when not at school, 

and I was privy to the political strategies employed by my father 15 

and uncles who led the occupation. They were there for the long 

haul and whatever it took they would remain steadfast. From my 

experience and understanding of Bastion Point it is important to 

understand our mana i te whenua and the perspective our iwi has in 

relation to our ahi kaa and our tikanga. 20 

 

Lead up to the Bastion Point occupation 

32 The 13 acres of Bastion Point are part of the Ōrākei Block which has 

been the centre of so much of our history. I am aware that other 

witnesses in this case have been asked to describe the tikanga and 25 

legal history of the Ōrākei Block in great detail. 

 

33 I don’t propose to repeat any of that early history. I will pick up the 

story in the early 1950s by which point the people of Ngāti Whātua 

Ōrākei were virtually landless due to years of sustained compulsory 30 

and sometimes unethical acquisitions by the Crown. Though many 

of our whānau remained on whatever land was left, in 1952 the 

remaining inhabitants were forcibly removed from their homes, 

including my father’s family. My father was 11 years old at the time 
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when his papakainga, his home, our village and our meeting house 

Te Puru o Tāmaki, were burnt to the ground by the Crown. Aue aue 

taukiri e. 

 

34 Prior to being forcibly removed from the remnants of our lands, the 5 

Crown had built a number of state houses on Kitemoana Street. 

Some of our whānau were relocated to these homes and became 

wards of the states. They moved from being landlords to tenants of 

the state on their own ancestral land, without any consultation or 

compensation. 10 

 

35 There were not enough homes built to house all of our whānau, so 

some whānau had to leave Ōrākei altogether and establish 

themselves in South Auckland, Kaipara and Ōtaki. This resulted in 

disconnectedness from their whanau, isolation from their whenua, 15 

and depriving them of their right to practise tikanga, which for 

many, virtually stripped them of their Ngāti Whātua identity. 

 

36 When the papakainga was burnt down, our kuia were racked with 

sadness and shame of being separated from their Ngāti 20 

Whātuatanga and many died shortly after. My great grandmother 

took the name Mihiata Te Mamaeroa—an acknowledgement of the 

long pain and suffering to ensure the event was captured in our 

whakapapa. Shortly after the destruction of our papakainga, she 

passed. 25 

 

37 The memory of this was etched into the mind of my father as a child 

and would remain with him for the rest of his life. 

 

38 Ngāti Whātua Ōrākei now had only a ¼ acre section urupā 30 

(cemetery) in our ownership. I believe that if it was not filled with 

our deceased ancestors, it would have also been taken away from 

us (although I understand the Council did pass resolutions to take 

the urupā as well). 
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39 In around 1954, the Crown set aside some land near Kitemoana 

Street for a marae. However, to add insult to injury, in 1959 the 

Government commissioned the site for a “national” marae, to be a 

multicultural marae for all New Zealanders. Ngāti Whātua found 5 

they had little control over the new marae and came to be 

estranged from it through no fault of their own and were unable to 

hold important tribal rituals and cultural ceremonies with 

appropriate dignity. The national marae was named 

Tumutumuwhenua, after one of our most revered tūpuna. 10 

 

40 By 1976 the Crown announced it was planning to develop the 

remaining land at Bastion Point for high-income housing and parks. 

This land was in part the land acquired through the Public Works Act 

for defence purposes in 1889 that was never returned. The area 15 

was the last 60 acres of uncommitted land that Ngāti Whātua hoped 

to be returned to tribal ownership. Instead the Crown planned to 

develop the land without recognition of, let alone payment of 

compensation to, Ngāti Whātua. 

COURT ADJOURNS: 11.33 AM 20 
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COURT RESUMES: 11.53 AM 

EXAMINATION CONTINUES:  MR HODDER 

Q. Thank you your Honour, Mr Hawke I think we’re at paragraph 41, if you 

could continue reading please. 

 5 

The Orakei Marae Action Committee take action 

41 In 1976, some of our hapu formed the Ōrākei Maori Action 

Committee (OMAC). Four key figures within OMAC were my father and 

uncles Grant Hawke, Michael Rameka and Roger Rameka. Their 

wives also belonged to the Committee and had a strong influence on 10 

the committee. OMAC took direct action to stop the subdivision, 

seeking the return of all undeveloped Crown lands and control of the 

marae. 

 

42 On 5 January 1977, roughly 30 of us occupied Bastion Point. There 15 

were my parents and siblings, my grandparents, aunties and uncles, 

aunty Puawai and uncle Jack Rameka, their son Jack, Sam Makoare 

and others. As Precious Clark notes in her academic article which I 

have read, “the objective of the occupation was the assertion and 

recognition of the “mana whenua” status of Ngāti Whātua.”1 20 

 

43 At the beginning of the occupation a group of noted Ngāti Whātua 

kaumātua supported OMAC. OMAC mobilised support from most of 

Ngāti Whātua, as well as trade unionists, socialist action groups, 

churches, Te Roopu Matakite o Aotearoa movement and others. 25 

Within a short period of time about 150 people settled in to camp. 

 

The protest camp 

44 We grew our camp from a collection of tents and caravans to include 

a large meeting house, Te Arohanui, with cooking, sleeping and 30 

office accommodation. Several buildings surrounded Te Arohanui, 

along with a gateway and a watch tower. The surrounding land was 

laid in pasture or cropped to provide food. 
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45 I recall my grandfather Eruini Hawke tending to the gardens with 

great vigour and pride. 

 

46 We were eventually accompanied by several hundred supporters. 5 

Supporters included Māori from various tribes and many Pākehā. 

Many groups, especially tribal groups, visited the ‘protestors’ marae, 

either to stay or to express aroha, empathy and support. For many 

young Māori, the protest camp helped them discover what it was to 

be Māori. Classes were started, teaching language, custom and 10 

history. 

 

47 Māori from around the motu came and echoed our call to give our 

land back. The mana whenua status of Ngāti Whātua was not 

disputed by any Māori at that time. The right of Ngāti Whātua to 15 

take this stand for our lands in Tāmaki was not disputed by any 

hapu, iwi or Māori group including Marutuahu and Te Ākitai did not 

dispute us asserting of our mana whenua over our whenua. 

 

48 My uncle Grant’s wife, Rachel, is of Ngāti Paoa descent, from the 20 

Coromandel. I recall that her parents people gifted a kahu kurī 

(dogskin cloak) to our father Joe Hawke to symbolise Ngāti Paoa’s 

support and manaakitanga (care) of the leadership of Bastion Point, 

as well as a recognition of the mana i te whenua of Ngāti Whātua 

Ōrākei over the land at Bastion Point. The kahu kurī was said to 25 

have healing powers and the ability to ward off makutu. It was of 

great comfort to our parents and us children in a time of great 

unrest. This kahu kurī was later gifted to a Museum by the 

Coromandel whanau. 

 30 

49 One of the many strategies employed by OMAC was to take to the 

road with the reasons the land was occupied by us and gathering 

support from the various churches, trade union movement, 

University student unions, Drivers Union. The womenfolk also 
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toured locally to share the load of responsibility and forged great 

connection with our Kaipara cousins through Aunty Hana Richards 

and her daughter Rena Bycroft who were regular weekend visitors 

Our mothers Patu Clark, Rene Hawke and Rachael Hawke were 

among the story tellers en-route who garnered exceptional praise 5 

from an all-male audience. 

 

Eviction from our land and settlement 

50 Removal of the protestors became a priority for the Government as 

the protest camp grew in number and became increasingly 10 

established. By May 1977, the Minister of Lands was willing to 

recommend the vesting of some land in Ngāti Whātua (which 

organisation) provided the protesters vacated Bastion Point. 

Eighteen elders went to the protest camp to ask OMAC to leave to 

allow the settlement to proceed. This choice caused anguish for 15 

OMAC, seen as a choice between rejecting their kaumātua, or 

disowning their people on Bastion Point. OMAC ultimately refused to 

leave but insisted that Joe Hawke leave the camp to be a voice on 

the outside, but he declined to leave. 

 20 

51 OMAC were supported to stay by my grandparents Eruini and Piupiu 

Hawke, and other kaumātua such as Steve Turner, Tommy Downs 

and Uncle Mike Rameka’s father. 

 

52 The Government formed a Joint Planning Study Group to present a 25 

settlement to Ngāti Whātua. This Group included Hugh Kawharu as 

a representative of Ngāti Whātua. 

 

53 The Crown pressed on with their plan to remove the protestors. On 

7 July 1977 the Crown applied for an injunction against Joe Hawke, 30 

Grant Hawke, Mike Rameka and Roger Rameka to restrain them 

from continuing in the occupation. 

 

54 The protestors’ view was that they were disadvantaged from the 
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start of the proposed settlement, the Crown having access to a 

stockpile of files, staff to research them, 506 days to prepare and 

senior lawyers to represent their case. 

 

55 By contrast, the protestors did not have any lawyers, and had 5 

sacrificed employment to lead the occupation, accumulating 

significant debt over that period. They were also denied legal aid. 

 

56 The Joint Planning Study Group reported back in November 1977. It 

recommended that, for Ngāti Whātua, the existing Kitemoana Street 10 

houses should be vested in a Ngāti Whātua Trust Board, along with 

two nearby areas for future housing. In all this came to around 

24.5 acres. 

 

57 In December 1977, Ngāti Whātua kaumatua Piriniha Reweti wrote to 15 

the Government asking to meet. The Government met with some 

members of Ngāti Whātua in February of 1978. From that meeting, 

the Minister of Lands announced that Ngāti Whātua would be 

awarded the Kitemoana Street homes, some adjoining land for more 

housing, and additional land that was to be kept as an open space, 20 

and that Ngāti Whātua would pay a sum of $200,000 for the land. 

 

58 The settlement proposed was problematic for some. For some Ngāti 

Whātua residents, it represented nothing more than a change in 

landlord. Rent charged for the public housing far exceeded the 25 

value of the land and buildings. In effect for those living on the 

land, the settlement would change very little. 

 

59 The injunction application against the protestors was scheduled for 

late 1977, around the time the Joint Study Group released their 30 

report not much happened. The hearing was adjourned to March 

1978, but the settlement had only been announced on 27 February 

1978. A further month adjournment was provided against the 

Crown’s wishes, but my father only had a “newspaper” knowledge of 
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the settlement when the hearing eventually began on 3 April 1978. 

 

60 Judgment for the injunction was given in favour of the Crown on 20 

April 1978. Unsurprisingly, the protestors were unconvinced by the 

decision and decided to continue the occupation. 5 

 

61 Large numbers rallied at Bastion Point. Bastion Point was recognised 

as an opportunity for Māori to express frustration against years of 

breaches of the Treaty of Waitangi and therefore represented a 

national injustice. OMAC maintained control and prevented the 10 

outbreak of violence by providing a clear focus on passive 

resistance. This strategy was strengthened by the support of 

Taniwha Sonny Waru of Taranaki who shared the teachings of Te 

Whiti o Rongomai and Tohu Kākahi, the leaders at Parihaka. 

Instruction sheets were disseminated to each person outlining the 15 

policy of non-violence. 

 

62 On 25 May 1978 the Government sent in a massive force of police 

and army to forcibly remove the protestors, and there was a navy 

frigate stationed in the harbour direct sight of the occupation. The 20 

banishment from our land was enforced by around 600 policemen, 

army personnel, army vehicles, buses, bulldozers and helicopters. 

This was a reoccurring theme of racism and greed that Ngāti 

Whātua had suffered at the hands of the Crown some 26 years 

before. The images and footage from this shameful act are now a well-25 

documented event in the national psyche.2 The events have 

also had an effect on the academic writings about Māori protest in 

Aotearoa.3 

 

63 Two hundred and twenty-two protesters were arrested, and Te 30 

Arohanui the meeting house, buildings, and gardens were 

demolished. All protestors remained passive, and were escorted 

away and charged with wilful trespass. This included my parents, 

my grandparents, my aunties and uncles, and my siblings. This was 
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the first of three mass arrests that would take place at Bastion 

Point. I myself was arrested on the third occasion in 1982. 

 

64 Following the forcible removal from our land, OMAC set up a base at 

the Ōrākei Marae to assist the defendants in their court cases. Only 5 

one of the defendants pleaded guilty to wilful trespass. Within four 

weeks a stay of proceedings was put in place by the Governor 

General, with only 30 cases of the 222 being heard. The remaining 

prosecutions were eventually dropped. 

 10 

65 Later in 1978 the Ōrākei Block (Vesting and Use) Act was passed. 

The Act gave Ngāti Whātua 13 acres with a debt to pay of $200,000 

for ownership of 27 state homes on Kitemoana Street which were 

administered by an interim tribal trust board for Ngāti Whātua. My 

father and his cousins calculated that with interest on the $200,000, 15 

the amount would be $1 million by the time it was paid off. 

 

Bastion Point: the meaning 

66 Ngāti Whātua Ōrākei has had a history of deeply disappointing 

dealings with the Crown since 1840, which had been met with 20 

peaceful resistance, utilising legal channels to resist Crown land 

acquisition, with little success. As far as the Crown is concerned, 

Ngāti Whātua Ōrākei has never resorted to war. 

 

67 However, with our land almost entirely alienated from underneath 25 

our feet, Bastion Point was the ‘last stand’ for our people. 

 

68 By the 1970s, Ngāti Whātua Ōrākei had experienced about a 

century of the ill-effects of colonisation and discrimination towards 

Māori. The original protestors, my father and uncle included, 30 

represented a hapū of people whose culture, language and spiritual 

wellbeing had been nearly obliterated. 

 

Tikanga and whenua 
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69 I understand that several witnesses have or will address this Court 

about tikanga Māori, what it means, and how it is expressed and 

passed on to future generations. 

 

70 As my father has recounted on a number of occasions, it is difficult 5 

to enjoy the undiminished tikanga connection you have with your 

land when you are prevented by the Crown from accessing it, 

especially land that is owned by the Crown or private Pakeha 

individuals. There is a proverb (whakatauki) that reflects this reality 

for Māori: 10 

 

Pērā anō te Māori ki te kumara; kaore he whenua ka mate noa. 

 

A Māori is just like a kumara; it dies without the land. 

 15 

71 There are a number of types of mana that should inform tikangabased 

relationships: mana atua, mana tūpuna (or mana tangata) 

and mana whenua. In my view, for Ōrākei, I would add a fourth 

strand of mana: mana motuhake. In my understanding, mana 

motuhake is the unique mana that an individual fosters and comes 20 

to possess over a period of time, and is bound together by an 

individual’s connection to their iwi/hapū and their ancestors (mana 

tūpuna), their atua (mana atua) and their land (mana whenua). 

 

72 Over the years I have noticed an emphasis on the term mana 25 

whenua. To me mana whenua means the authority that a Māori 

kinship group has the privilege to have, by virtue of its constant 

attention to and respect for its land. I am reminded of the way Pā 

Henare Tate delivered a message about Māori and our whenua: he 

would say we have “mana i te whenua”, that is “mana from the land”. 30 

That has always made sense to me, because an individual or 

a group simply cannot have dominion over Papatūānuku. We must 

gain the blessing of Papatūānuku through tending to her and 

respecting her – this is the practice of kaitiakitanga-guardianship 
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which determines the rights and responsibilities of a people who 

actively strive to maintain ahi kaa: a consistent presence on the 

land without interruption. 

 

73 These days, I hear some iwi and their spokespeople confusing mana 5 

whenua with the Pākehā notion of ownership. I am always 

disappointed to hear the concept of mana whenua misused in that 

way, because to me it shows that the Māori person using mana 

whenua interchangeably with ownership, sadly, does not understand 

or practice the correct tikanga associated with it and therefore 10 

cannot claim it. 

 

74 Furthermore mana whenua as a concept has always existed. But 

during the time of Bastion Point, the term was not often used. 

Rather, tangata whenua, literally the ‘people of the land’, was the 15 

vernacular both among the protestors, who by and large did not 

speak te reo Māori, and their supporters, who spoke even less te reo 

Māori. Tangata whenua and mana whenua are closely related 

concepts—the tangata whenua are the people who hold and exercise 

mana whenua in relation to a particular piece of land. 20 

 

75 It is important to note, however, that in the 1970s many of our 

Ngāti Whātua people did not have the privilege of being able to 

debate and discuss the nuances of tikanga. Only a handful of our 

kaumātua were fluent in te reo Māori at the time, with the rest 25 

having suffered the terrible consequences of colonisation where te 

reo, karakia and kōrero tuku iho (knowledge handed down from 

generation to generation) were literally shamed and beaten out of 

them. At this point in time the focus of our people was to survive in 

a Pākeha world but at the very least live on our ancestral land. 30 

 

76 Despite all of that, the Bastion Point occupation gave us time and 

space to think, act and feel Māori, and rekindle the connection with 

our land. For my siblings and me, as teenagers during the 
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occupation, we felt as though we had finally returned home. I recall the 

joy that our parents and grandparents felt at living a fully 

communal and kinship based life on Bastion Point in accordance with 

Te Ao Māori values. We reconnected to our sense of identity and 

common purpose, which in my view has continued with us to this 5 

day. 

 

77 While the resolution of matters between Ngāti Whātua and the 

Crown was a compromise, I do not take lightly the effect of these 

events on our hapū. Although traumatic, the occupation was an 10 

uplifting experience, which I believe has produced a hapu that is 

stronger and more resolute than ever to resist the injustice of the 

Crown and others, especially after the injustices were investigated 

and reported on. 

 15 

78 Following Bastion Point, our drive to nourish our mana atua, mana 

tangata, mana whenua and mana motuhake grew. Many more 

whānau have returned to Ōrākei to live. Our efforts to record and 

pass on our history increased and continue to this day. 

 20 

Ahi kaa 

79 The occupation of Bastion Point was our way of expressing our ahi 

kaa. It has provided our urī, (current and future generations) with 

great pride. Our mokopuna, including mokopuna of those whānau 

who did not support the occupation, are proud of our stand to 25 

occupy our land that eventually saw it returned into our hands. 

 

80 Ngāti Whātua Ōrākei have continued to maintain our ahi kaa in 

Tāmaki since Tuperiri (my nine times great grandfather) conquered 

Tāmaki. As the Poutaki of the Ngāti Whātua Ōrākei Trust, I have 30 

officiated more hui than I can recount. 

 

81 I have opened events throughout our tribal area within Tāmaki 

ranging from award ceremonies, citizenships, economic summits, 
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trade talks, weapons proliferation, business conferences, university 

graduations, openings of buildings, parks and roads because we are 

the ahi kaa of Tāmaki and it is our responsibility to ensure cultural 

appropriateness and spiritual safety within our tribal area. Mana 

whenua requires the tangata whenua to be seen within and working 5 

with the community on a regular basis. This is something that Ngāti 

Whātua are well versed in and continue to do to this day. 

 

82 On 25 January 2020 Ngāti Whātua Ōrakei led the pōwhiri for the 

Tāmaki Makaurau regional kapahaka competition held at Aotea 10 

Square. I was the lead speaker on behalf of Ngāti Whātua Ōrākei. 

That was an event organised exclusively by Māori. What this 

demonstrates is that Māori recognise the ahi kaa status of Ngāti 

Whātua Ōrākei and therefore expect us to lead the powhiri at such 

events. Our mana here as ahi kaa is not disputed, rather it’s 15 

enhanced and respected. 

 

The impact of Bastion Point 

83 Our father’s participation has had an effect on Treaty claims in 

Aotearoa New Zealand too. Joe Hawke was the first named 20 

claimant on the WAI 1 claim, the first claim to the Waitangi 

Tribunal. He was a claimant in WAI 9, which produced the 1987 

Ōrākei Report condemning the actions of the Crown in relation to all 

of its dealings with the Ōrākei block as breaches of the Treaty of 

Waitangi. 25 

 

84 Our Father would go on to receive a Queen’s Honour as a Member of 

the New Zealand Order of Merit for his services to Māori in 

recognition for his leadership during the occupation of Bastion Point 

which brought around constitutional change in New Zealand, his 30 

nine years as Secretary of the Ngāti Whātua Ōrākei Trust Board and 

his two terms as a Member of Parliament for the New Zealand 

Labour Party. My father’s mana was ultimately recognised and even 

praised by the Crown, the very entity responsible for the demise of 
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his people. 

 

85 Our stand inspired other Māori throughout the country to take a 

stand for their land rights, including the Raglan Golf Course under 

the leadership of Eva Rickard, Āwhitu, Pakaitore and more recently 5 

at Ihumātao. 

 

86 The governance model that followed Bastion Point is also 

progressive and reflective of our historically generous relationship 

with the Crown. The “whenua rangatira” model was the first of its kind, 10 

where the land was vested in Ngāti Whātua Ōrākei but cogoverned 

by a majority of Ngāti Whātua Ōrākei members, as well as 

Auckland Council members. 

 

87 In closing I refer to a Ngāti Whātua whakatauki: 15 

 

Kei raro i te tarutaru o te whenua ngā tuhinga tupuna. 

 

Sacred signs of ancestral heritage lay beneath the surface of the land. 

 20 

88 This informs the Ngāti Whātua approach to maintaining its mana i te 

whenua through the continued practice of kaitiakitanga over the 

land, sea, forests and estates of its ancestors. The ahi kaa of Ngāti 

Whātua in Tāmaki remains current to this day and is as significant 

to this generation of Ngāti Whātua as it was to the last and will be 25 

to the next. 

 

89 Ko Tāmaki Nui ko Tāmaki Roa, ko te Puru o Tāmaki e ngunguru nei, 

aue, aue, aue hā! The greatness of Tāmaki and indeed te Puru o 

Tāmaki resounds throughout the land! 30 
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EXAMINATION CONTINUES:  MR HODDER 

Q. Thank you Mr Hawke.  Because we want to accurately capture what you 

said, there are a couple of places where you departed from the text and 

I’m going to get you – do you have a pen there? 

A. Mō taku hē, mō taku hē. 5 

Q. Do you have a pen and I will ask you to change and make just a few small 

changes. 

A. Tēnā koe. 

Q. So paragraph 2, at the end of paragraph 2 after you have said who you 

whakapapaing to, you said: “Also and Ngāti Pāoa.” 10 

A. Āe e tika ana tērā. 

Q. If you could just make a note that says: “And Ngāti Pāoa,” and initial the 

margin please.  Thank you.  On paragraph 35, you refer in the first 

sentence to whānau re-establishing themselves in South Auckland and 

then you added the words: “West Auckland and North Shore,” before 15 

“Kaipara.”  Can you make those changes please and also initial it.  In 

paragraph 45 for completeness, you said after referring to the gardens 

which became known as Green Acres, we should record that.  At 

paragraph 48 at the very end, you went on to describe what happened to 

the kahu kuri and I think you said it’s now Tūrangawaewae but you 20 

explained something before that, that if you just tell us what it is you’re 

going to record and then write it down please? 

A. It now sits in Māhinārangi at Tūrangawaewae. 

Q. Please write that down and initial it.  And on the next couple of pages, 

paragraph 51, I think you gave us the name of your uncle’s father as 25 

Morehu Rameka? 

A. Yes. 

Q. Record that and initial please.  And I believe those are the substantive 

matters that complete what you said.  Now could you please sign that 

brief of evidence and put today’s date on, the 23rd of February, on the last 30 

page.   

A. Shall I put it in order?  It’s not in order.  It’s all over the place. 

Q. It has paragraph 89 on it, it’s page 18 I think.   

A. Taihoa ake. 
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CROSS-EXAMINATION:  MS CONROY-MOSDELL – NIL 

CROSS-EXAMINATION:  MR WARD – NIL 

CROSS-EXAMINATION:  MR MAJUREY – NIL  

CROSS-EXAMINATION:  MR WARREN – NIL 

CROSS-EXAMINATION:  MS COATES – NIL 5 

QUESTIONS FROM THE COURT – NIL 

WITNESS EXCUSED 

MR HODDER ADDRESSES THE COURT – NEXT WITNESS (12:27:04) 

COURT ADJOURNS: 12.28 PM 

  10 
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COURT RESUMES: 1.59 PM 

 

MR HODDER CALLS 

MARGARET ANNE KAWHARU (AFFIRMED) 

Q. Can you please confirm that your full name is Margaret Anne Kawharu? 5 

A. Yes it is. 

Q. And do you have a copy of a brief you prepared for this proceeding? 

A. Yes. 

Q. Can you confirm its contents are true to the best of your knowledge and 

belief? 10 

A. Yes. 

Q. Thank you.  Now you have a lighter voice than some so I suggest the 

microphone comes as close to you as is sensible for your comfort. 

THE COURT ADDRESSES MR HODDER – NON-HISTORIAN WITNESS 

(14:00:34) 15 

LEGAL DISCUSSION 

EXAMINATION CONTINUES:  MR HODDER 

Q. Now if you could please commence at paragraph 1. 

 

STATEMENT OF EVIDENCE OF MARGARET ANNE KAWHARU ON 20 

BEHALF OF THE PLAINTIFF 

 

INTRODUCTION 

  

1 Ki mai ana Te Atua o te Po. 25 

Ko Mangawhai ahau 

Ka mate? Kahorehore kahorehore! 

Ka pikipikitia ka kite ahau 

I te tai o te uru, ngunguru te po, 

Ngunguru te ao, 30 

Wahi ka kutia, kakata, kakata, kakata te whenua e 
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Tihei mauri ora! 

 

2 Ko Māhuhu te waka, ko Kaipara te moana, Ko Te Taoū te hapu, Ko 

Ngāti Whātua te iwi. Ko Maungakiekie te maunga ki Tāmaki. Ko 

Tuperiri te tupuna. Ko ahau te mokopuna. Ko Margaret Kawharu te 5 

ingoa. Ko Whiti te Ra o Reweti me Ōrākei nga marae. E noho ana 

ahau ki Reweti. 

 

3 My full name is Margaret Anne Kawharu. I descend from Tuperiri 

through my father, the late Sir Hugh Kawharu, and therefore belong 10 

to Ngāti Whātua o Ōrākei. My father was the son of Wiremu Paora, 

who was the son of Hauraki Paora, the son of Paora Kawharu, the 

son of Waimapuna, the daughter of Pakiorehua, the daughter of 

Paewhenua, the second son of Tuperiri by Tuperiri’s first wife 

Kuraroa. Paewhenua (the second son of Tuperiri) married Paretaua 15 

who was Waiohua. When Paewhenua was killed in battle, Paretaua 

then married the fourth son of Tuperiri named Whakaariki. The wife 

of my great great grandfather Paora Kawharu was Rahera, who was 

the daughter of Uruamo who was the son of Whakariki and 

Paretaua. I am therefore descended from both the second son and 20 

the fourth son of Tuperiri. Tuperiri’s father Hukatere was Te Taoū in 

origin and his mother Toukarorae was of original Ngāoho descent. 

 

4 I worked alongside my father on the Ōrākei Treaty Team from 

2004-2006 as an historian, as we negotiated the Historical Account 25 

with the Crown. Later, I served two four year terms on the Ngāti 

Whātua o Ōrākei Māori Trust Board from 2007 to 2015 and one term 

on the Ngāti Whātua Ōrākei Reserves Board from 2011 to 

2015. I have been living at Reweti, Kaipara, 35 kilometres north 

west of Tāmaki Makaurau, in the whare tupuna “Rangiatea” of my 30 

great grandfather, Hauraki Paora for the last 30 years. I was the 

Treaty Claim Manager for Ngāti Whātua o Kaipara between 1995 

and 2012. 
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5 My father was a distinguished academic and a prominent leader of 

Ngāti Whātua. He served as Chair of the Ngāti Whātua o Ōrākei 

Māori Trust Board for 26 years. He steered the tribe’s negotiations 

with successive governments for the return of ancestral land at 

Takaparawhau to tribal ownership. He devoted the last ten years of 5 

his life to the settlement of Ngāti Whātua claims to land not only in 

the city of Auckland but also in the Kaipara district. He presided 

over the Treaty claim negotiations between the Ōrākei Trust Board 

and the Government that culminated in an Agreement in Principle 

(AIP), which included an Agreed Historical Account, to settle all 10 

outstanding claims for breaches of the Treaty of Waitangi. The AIP 

was signed in June 2006, not long before he died. 

 

6 My father’s legacy is immense. His scholarly books include most 

notably, Māori Land Tenure: Studies of a Changing Institution, a 15 

study of traditional systems of Māori land tenure, in which he 

characterised the Māori Land Court as an “engine of destruction” of 

tribally owned land;1 and Ōrākei: A Ngāti Whātua Community, a 

case study of our community at Ōrākei in the face of dispossession 

of ancestral lands and marginalisation in central Auckland.2 He 20 

edited Waitangi: Māori and Pākehā Perspectives of the Treaty of 

Waitangi3 and contributed to Waitangi Revisited: Perspectives on the 

Treaty of Waitangi.4 He wrote chapters in both books documenting 

the ways in which the Ōrākei hapū were steadfastly maintaining 

their status as tangata whenua.5 I attach to this brief as appendix 25 

“A” an incomplete bibliography which encompasses my father’s 

most significant works. 

EXAMINATION CONTINUES:  MR HODDER 

Q. If I can just interrupt you there partly because it’s footnoted but can we 

bring up 201.00277 please.  If you go to the top of the page please, thank 30 

you.  I just wanted you to confirm that this is appendix A? 

A. It is. 
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Q. Sorry about that point but we’ve got it.  And for relevance, it runs to two 

and a half pages or just over.  Thank you, please proceed on paragraph 

7. 

 

WITNESS CONTINUES READING BRIEF OF EVIDENCE 5 

 

7 In addition to his academic research, my father was actively 

involved in public service. Of note, he served on the Royal 

Commission on the Courts, the Waitangi Tribunal, the Auckland 

Museum Trust Board, the Polynesian Society and the New Zealand 10 

Association of Social Anthropologists. In 1987 he provided a 

translation of the Māori version of the Treaty for the New Zealand 

Māori Council, which assisted the development of “Treaty principles” 

by the Court of Appeal. 

 15 

8 My father was recognised for his roles as interpreter, mediator and 

liaison between Māori and non-Māori New Zealanders by a 

knighthood in 1989, membership of the Order of New Zealand in 

2002 and Auckland City’s Distinguished Citizen’s Award in 2005. For 

many people he will be remembered as a dignified goodwill 20 

ambassador for Ngāti Whātua and indeed New Zealand, who 

welcomed to Auckland athletes for the 1990 Commonwealth Games, 

Team New Zealand who brought America’s Cup to Auckland in 1995 

and visiting heads of state such as Nelson Mandela in 1995 and 

President Bill Clinton at the APEC meeting in 1999. 25 

 

9 Turning to my current roles, I am a director of Ngā Maunga 

Whakahii o Kaipara Commercial Developments Ltd, a position I have 

held since 2013. I am also a trustee of the Alexander Turnbull 

Library Endowment Trust. 30 

 

10 In addition to these roles, I am writing a PhD through the Stout 

Research Centre for New Zealand Studies at Victoria University of 

Wellington; my thesis is entitled “The Unsettledness of Treaty 
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Settlements”.6 I hold a Master of Arts (with First Class Honours) 

from the University of Auckland in Anthropology and have authored 

a number of papers published in academic journals. 

 

11 In 2012 I was made a member of the New Zealand Order of Merit 5 

for services to Māori. 

 

12 A full copy of my curriculum vitae is affixed to this brief as appendix 

“B”. 

EXAMINATION CONTINUES:  MR HODDER 10 

Q. Just again for the same, as it were, noting we have 201.00260 please.  

Make that 280.  201.00280.  Go to the beginning please.  Right just 

confirming if you would please that is the appendix B you’re referring to? 

A. It is. 

Q. Thank you. 15 

 

WITNESS CONTINUES READING BRIEF OF EVIDENCE 

 

13 My knowledge of the matters in this statement is drawn from 

proximity to my kaumātua and kuia of Ngāti Whātua Ōrākei and 20 

Kaipara, particularly in relation to leading Treaty claims for both 

groupings over the past 25 years. My academic training is in Social 

Anthropology and I have applied my experience in the Treaty claim 

settlement process to further academic research, analysis and 

publication. I have been an elected trustee on the post settlement 25 

governance entities for both Ōrākei and Kaipara and served two 

terms on each. I am an expert in these matters and I am familiar 

with the Code of Conduct for Expert Witnesses in the High Court 

Rules. I acknowledge, however, that my involvement in some 

aspects of the events surrounding this proceeding necessarily means 30 

that I am not an independent expert. 

 

OVERVIEW OF MY EVIDENCE 
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14 This statement has four key parts. 

 

15 First, I explain Ngāti Whātua Ōrākei tikanga (with particular 

reference to the principles pleaded in the Fourth Amended 5 

Statement of Claim), including what our tikanga is and how we as 

Ngāti Whātua Ōrākei keep it alive. It is important to keep these 

principles in mind as you consider the history and how Ngāti Whātua 

acts today; these principles shape our conduct and how we have 

interacted with the Crown. 10 

 

16 Second, I detail Ngāti Whātua Ōrākei’s history, including how Ngāti 

Whātua Ōrākei came to hold mana whenua in Tāmaki Makaurau, 

and how we have retained it. I have included substantial historical 

detail. I have done so for three reasons. First, it demonstrates our 15 

relationship with the land and our mana whenua over it. Second, it 

provides examples of the tikanga processes such as tuku rangatira 

in action. Finally, it demonstrates the limited involvement that 

Marutūāhu has had in the isthmus over the years, from their limited 

involvement in the Fenton Ōrākei judgment,7 to their lack of 20 

involvement in the hui concerning the Ōrākei marae, and 

Tumutumuwhenua. 

 

17 Third, I describe the process by which the Crown and Ngāti Whātua 

Ōrākei drafted the Agreed Historical Account (AHA) which formed 25 

the basis of our settlement.8 I understand the Attorney-General 

relies on the contents of the AHA as evidence of Ngāti Whātua’s 

position. The AHA should not be seen in this way. My evidence is 

intended to show that the AHA was a compromise which was 

necessary to achieve settlement, and should not be thought of as a 30 

complete historical record, or as necessarily representing Ngāti 

Whātua Ōrākei’s position. I hope as well that my account of the 

AHA drafting makes it clear the land transfer the subject of this 

judicial review is just one example of a broader pattern of the Crown 
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overlooking tikanga and its obligations as a Treaty partner. 

 

18 Finally, I comment on what a tikanga approach to overlapping 

interests in Tāmaki Makaurau would look like. Tikanga requires the 

Crown to consider issues of mana whenua and ahi kā, rather than 5 

making decisions on the basis of present day exigencies. 

 

TIKANGA MĀORI 

Mātauranga Māori – a Māori perspective 

19 Before I set out the historic position of Ngāti Whātua Ōrākei in 10 

Tāmaki Makaurau, I wish to qualify this rendition of ‘history’. The 

richness and complexity of lived history, in its many layers, is often 

lost by the chronicling of so-called facts. That said, for this purpose 

I provide a brief chronology of historical events to describe Ngāti 

Whātua Ōrākei’s background, formation, and specific connections to 15 

Tāmaki Makaurau. I do this in a very Western linear tradition, using 

as many resources available today as possible, conscious that much 

of this history comes from written accounts of historical events. 

Even if some of those came from Māori informants such as my great 

grand-father Reverend Hauraki Paora, most often the reports of 20 

what they recounted were more than second hand. By contrast, 

Māori traditions are circular, remembered in episodes, often to 

illustrate interconnection, and are more concerned with patterns of 

behaviour, as in point and counterpoint, than dates. I shall also 

describe some of those patterns of behaviour. 25 

 

20 To begin with, there are a number of definitions that should be 

clarified, to distinguish a Māori perspective on social cohesion from a 

non-Māori understanding of society. It is important to bring a Māori 

lens to the issues at hand. These definitions form part of a corpus 30 

of tikanga Māori, Māori custom and values. There is a great deal of 

thought and writing around the concept of tikanga Māori9 but one of 

the simplest definitions I have heard of is from the Reverend 

Manuhuia Bennett, who said “tikanga”, or custom, was the “right 
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person, doing the right thing, in the right way”,10 that is within a 

Māori cultural framework. A Māori cultural framework is always 

three dimensional. 

 

21 I rely on Hirini Moko Mead for an expanded definition of the 5 

concept: 

 

Tikanga embodies a set of beliefs and practices 

associated with procedures to be followed in 

conducting the affairs of a group or an individual. 10 

These procedures are established by precedents 

through time, are held to be ritually correct, are 

validated by usually more than one generation and 

are always subject to what a group or an individual 

is able to do… 15 

 

22 Tikanga Māori will include a number of beliefs and values, among 

which are: 

22.1 Rangatiratanga; 

22.2 Mana atua, mana whenua, tangata whenua; 20 

22.3 Utu and tuku; 

22.4 Ahi kā and ahi mātao; 

22.5 Manaakitanga; and 

22.6 Whanaungatanga & whakapapatanga. 

 25 

23 I rely principally on my father’s work, along with others’, to explain 

what these values mean from a Ngāti Whātua perspective. 

Throughout my brief of evidence I will show how these values have 

been put into practice by Ngāti Whātua Ōrākei. 

 30 

Rangatiratanga and mana whenua 

24 Rangatiratanga means, “evidence of breeding and greatness”. In 

essence, it is the proven ability to lead through service. The word 

itself implies someone who can bring together the strands of a 
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community to make a unified whole. It is a dynamic not static 

concept, emphasizing the reciprocity between the human, material 

(for example whenua) and non-material worlds. It involves reciprocity 

between the individual and their god and reciprocity 

between the individual and their tribal community. Applied, it 5 

means the wise administration of all the assets possessed by a 

group for that group’s benefit. Above all, as my father wrote in 

“Dimensions of Rangatiratanga”, a rangatira is a trustee for their 

people, an entrepreneur in all their enterprises, a leader in war and 

peace.12 [NGA.AG.006.00001] Recognition of a rangatira comes 10 

only from those who are to be served by that leadership. 

 

25 Effective rangatiratanga is dependent on ‘mana’, and that mana 

being recognised. Mana is that power and authority that is endowed 

by the atua (gods), delegated through generations of tupuna to 15 

certain individuals to enable them to achieve their potential, to excel 

and where appropriate, to lead. The Reverend Māori Marsden 

thought of authority as permission delegated by the gods, and 

power as the agency of man to perform.13 As noted in “Ko te Mana 

Whenua o Ngāti Whātua o Ōrākei”, in whatever domain mana is 20 

exercised, the significance of its spiritual source is evident in the 

ritual sanctions (tapu) sustaining it.14 [NGA.AG.114.02220] 

Reverend Māori Marsden was a respected member of the Anglican 

clergy, a returned soldier of the 28th Māori Battalion, the first Māori 

padre of the New Zealand navy and one who was raised as a 25 

tohunga in the traditional Ngāpuhi-nui-tonu whare wananga. 

 

26 The effective exercise of rangatiratanga over a particular area of 

land, either by discovering the land in the first place or wresting it 

from a previous occupier by force, will result in the survival of the 30 

beneficiaries of that rangatiratanga. Consolidation of the group’s 

occupation of the whenua will assure power and political control 

over the domain. Such power has been called “mana whenua”.15 
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From a tikanga perspective, boundaries have never been fixed in the 

western legal sense, and groups might have moved freely on the 

ground at times. However, there has always been an understanding 

about mana whenua, or proprietary rights giving those who claimed 

them the right to invite others to share in the access to resources in 5 

particular localities.16 [NGA.AG.114.02220] 

 

27 The group wielding mana whenua is the “tangata whenua”. The 

tangata whenua, literally “people of the soil” is a local community 

whose members recognise collective rights and obligations. Their 10 

rights derive from common ties of descent and kinship. Their 

obligations turn on the hospitality extended to non-members of their 

community, whether of the same tribe or not.17 Thus, 

rangatiratanga, mana whenua and tangata whenua are all terms 

inextricably linked to the central idea of pride in that identity given 15 

to individuals by their kin groups and by their present and former 

lands, marae and wāhi tapu.18 In addition, shared ritual beliefs and 

practices underpinning all social enterprise give the people a sense 

of security in their environment and of legitimacy in their mana 

whenua, and these are reflected in various idioms particular to the 20 

group.19 [NGA.AG.114.02220] 

 

28 The Waitangi Tribunal took a very different approach to mana 

whenua in the Tamaki Makaurau Settlement Process Report. 

[NGA.AG.200.00034] That report took the approach that “where 25 

there are layers of interests in a site, all the layers are valid.”20 The 

idea that lesser proprietary rights arising from, for example, the gift 

of land, would give rise to a claim that would rank equally with 

mana whenua, is not in accordance with tikanga Māori. 

[NGA.AG.114.02220] 30 

 

29 Concepts of mana whenua are crucial, in my view, to keep in mind 

when considering Ngāti Te Ata’s claim. I understand Ngāti Te Ata 

do not dispute our interests in the land at issue, but assert that they 
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too have interests. As I have just said, Ngāti Whātua has never 

disputed that other groups were historically in and around the 

isthmus, but any interests that come from that cannot equate to 

mana whenua – in Ngāti Te Ata’s case, they were welcome into 

Waitematā due to whanaungatanga ties with Ngāti Whātua. Ngāti 5 

Te Ata cannot have mana whenua in areas where Ngāti Whātua 

Ōrākei has mana whenua. 

 

Utu 

30 The principle of reciprocity and the fulfilment of obligation underpins 10 

all Māori social interaction and exchange. The concept of utu 

encompasses both positive and negative reciprocity within a single 

holistic system in Māori thinking and a fundamental driver of Māori 

life.21 Emphasis is placed on maintaining relations. The social forms 

and practices of utu and whakautu, giving and taking, are seen for 15 

example in ceremonial welcomes to visitors at any Māori gathering, 

the generous hospitality expressed in food, especially the hakari, 

the presentation of koha or gifts, the exchange of taonga on special 

occasions linking important people, and the emotional and spiritual 

attachment to ancestral land, especially demonstrated by the desire 20 

to take the tupāpaku home for burial.22 

 

31 For everything given and taken, a reciprocity and return of some 

kind is required. Those who give gain mana, those who receive 

must restore the balance, by responding generously over time. If 25 

the balance is not restored then compensation must be taken.23 

[NGA.AG.200.00031] The delay in returning a gift and the giving 

in excess of the gift is critical to understanding utu; these aspects 

create an “imbalance in relations” and a “see-sawing of obligation” 

which can last for many years and therefore keeps the relationship 30 

going.24 

 

Tuku rangatira 

32 An aspect of utu is tuku. Like most Māori words tuku can be used in 
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many ways and can mean to give up or let go, to allow, to send, to 

offer, to receive and entertain.25 Tuku, in relation to the whenua 

was debated at length in the Muriwhenua land hearings before the 

Waitangi Tribunal. Tuku whenua, the Tribunal found, referred to a 

long established process of allocating land. Muriwhenua believed 5 

they had retained their authority over the land and continuing 

obligations and relationships were essential.26 

[NGA.AG.200.00031] 

 

33 Ngāti Whātua Ōrākei uses the term “tuku rangatira” to denote an 10 

allocation made between those highest in their respective 

authorities. It is rangatiratanga in action, where residual rights 

remaining intact and an attendant expectation of reciprocity from 

the recipient is generated. 

 15 

Ahi kā 

34 Ahi kā, lighting a fire and keeping it alight or warm was and still is 

the standard metaphor for permanency of title. Those chiefs with 

that type of title, or mana whenua to protect, could allocate use 

rights and invite non-members of their hapū to have access to their 20 

land. Acceptance of such an invitation would thereby either settle a 

debt, or incur a new one.27 Cultivations, fishing circuits, hunting 

and gathering grounds, the building of pā for defence purposes, 

food storage houses or pits are all indicators of ahi kā and likely to 

cover a wide area for seasonal use. Urupā or burial grounds are 25 

probably the most compelling markers of permanent title, and have 

been regarded so by the earliest testimonies in the Māori Land Court. 

In contrast to ahi kā is ahi mātao when the fires have gone 

out and become cold. A related term is ahi mātaotao; where the 

fires have not just gone out but been permanently extinguished. 30 

People have been seen to have vacated the land permanently, for 

whatever reason. [NGA.AG.114.02220] 

 

Manaakitanga 
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35 Manaakitanga can be described as generosity, care-giving, or 

compassion, and is an expression of one’s mana, one’s status and 

authority, through acts of kindness and caring. To manaaki or give 

generously and provide hospitality is a mana-enhancing activity. It 

also creates a obligation on the visitor to reciprocate in the future. 5 

Thus mana, manaaki and tuku are closely related concepts in Te Ao 

Māori.28 [NGA.AG.200.00031] 

 

Whanaungatanga and whakapapatanga 

36 Whanaungatanga and whakapapatanga refer to kinship & descent. 10 

Communities that comprise a number of households (but not too 

large a number) have commonly been called hapū when they have a 

strong sense of kinship through descent from a common ancestor. 

Hapū in general are territorial kin group corporations that continue 

over successive generations. A hapu has an estate made up of not 15 

only its members, but also its lands, maunga, forests, fisheries, 

history, legends, secular knowledge and esoteric lore. The 

allocation of rights of access to its resources, including land, was 

made by rangatira and elders and held by individuals only so long as 

they were resident and accepted members of the community.29 20 

[NGA.AG.114.02220] 

 

37 The concept of whanaungatanga or kinship unifies those who 

descend from a common ancestor, whether or not they live 

together. It provides a sense of inclusivity and solidarity among kin 25 

because it appeals to aroha and co-operation. Kinship effectively 

ties individuals across households and hapū groupings but is general 

and ambiguous. Whakapapa or genealogy, by contrast, is particular 

and unambiguous.30 It divides members because it is exclusive and 

appeals to mana and privilege. Although there is a tension between 30 

these two forces, they offset one another and rarely does conflict 

lead to a complete disintegration of the hapū.31 

 

II. NGĀTI WHĀTUA ŌRĀKEI’S CONTINUING AHI 
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KĀ/MANA WHENUA IN TĀMAKI MAKAURAU 

 

38 With these tikanga concepts in mind, I now turn to the historical 

narrative. 

 5 

39 In my view, it is important to know about Ngāti Whātua Ōrākei from 

its very beginning through to the present day in order to have a 

perspective on Ngāti Whātua Ōrākei’s claim today. In spite of the 

impacts of colonisation and Europeanisation, Ngāti Whātua Ōrākei 

has survived and remained in occupation of their remnant lands. 10 

The values they held pre 1840, although changed in form and 

adapted to a changing political context, remain fundamentally the 

same in principle. An analysis of the depth and strength of the 

connection that Ngāti Whātua Ōrākei has to the land at issue in this 

proceeding must take into account events from at least the 18th 15 

century through to the 21st century. 

 

40 As I will set out later in my statement, the events I set out below 

are directly relevant to an assessment of Ngāti Whātua Ōrākei’s 

tikanga, including the tikanga pleaded in the Fourth Amended 20 

Statement of Claim. 

 

Ngāti Whātua Ōrākei’s early history 

41 Ancient traditions of Ngāti Whātua trace the tribe’s ancestry back to 

Turehu (literally those who arose from the earth). They speak of an 25 

ancestral figure called Tumutumuwhenua and his wife Kui who are 

both well known throughout Polynesia and particularly in Northland. 

 

42 Tumutumuwhenua is said to have had no father and no mother; he 

emerged from the interior of the Earth and was not of this world.32 30 

[NGA.AG.200.00036] Tumutumuwhenua is the name at the head 

of the whakapapa from whom we descend, some say as a 

personification of the forces of Nature and a symbol of the first 

principles of Man.33 He establishes the take “whenua ki te hou”, the 
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link to the first peoples. 

 

43 The first settlement associated with Tumutumuwhenua and his 

descendants was in the vicinity of Kaitaia several centuries before 

the navigator Toi and the wave of migration from Polynesia. From 5 

his marriage with Kui came Te Tini o Kui. Succeeding generations 

migrated southwards and spread out holding mana whenua from 

Hokianga to the Kaipara. 

 

44 I attach to this brief at appendix “C” a whakapapa which shows a 10 

sketch of several key descendants from Tumutumuwhenua.34  

EXAMINATION CONTINUES:  MR HODDER 

Q. Just again if I can interrupt you and we’ll just chase that down, can we 

have 201.00285 please.  Can we have it a little larger please?  Thank 

you.  Are you able to confirm that this is the whakapapa referred to in that 15 

appendix C in paragraph 44? 

A. Yes it is. 

Q. Thank you.  If I could turn you on to the second sentence in paragraph 

44. 

 20 

WITNESS CONTINUES READING BRIEF OF EVIDENCE   

It is acknowledged that there are other versions with approximately 55 

more generations, with many mythological names whose 

significance has long since been lost. The relevance of this 

particular whakapapa is that it was dictated spontaneously from 25 

memory by my great grand-uncle Timi Te Hikoi Paora to my father 

in the early 1960s.35 Timi Paora (1872-1965) was the youngest son 

of Paora Kawharu (1818-1908). It shows the connections between 

the major hapū of Ngāti Whātua prior to the conquest and 

occupation of Tāmaki in the 18th century, and the lineage of the 30 

acknowledged ancestor Tuperiri under whom the three hapū of Ngāti 

Whātua Ōrākei established themselves after 1750. 
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45 The significance of Tumutumuwhenua was recalled much later in the 

1970s when Ngāti Whātua Ōrākei sought assistance in a time of 

crisis from their northern kin, a subject to which I will return. 

  

46 Early Polynesian explorers, Kupe and then Toitehuatahi are among 5 

the important pre-canoe ancestors. It is said that Kupe was the first 

Polynesian to arrive in this country. Toitehuatahi is the ancestor 

from whom most tribes trace descent, and on whom subsequent 

tribal rights and interests were based.36 

  10 

47 Toi is significant for Ngāti Whātua Ōrākei because from his son 

Ohomairangi sprang Ngāoho of the Tāmaki isthmus.37 Ngāoho 

(Mairangi) is a big old tribal name, from which many people descend 

and smaller groups developed. One section who continued to call 

themselves Ngāoho resided from the Waitematā north to the 15 

Kaipara.38 [NGA.AG.200.00025] Another section of Toi’s people 

were Ngāti Awa. 

 

48 One of three canoes that landed further south on the Taranaki coast 

was Kahuitara, commanded by Maruiwi and from him sprang Te 20 

Tino o Maruiwi, a numerous people. Maruiwi travelled north – some 

say the Auckland isthmus is named after a Maruiwi chief called 

Tāmaki.39 

 

49 Kauae, a great nephew of Oho (or grandson of Toi), had a son Toko 25 

o te Rangi who fought Tino o Maruiwi. Toko o te Rangi built a 

ceremonial place at Taporapora in the middle of the Kaipara harbour 

and is said to have lived there undisturbed for five generations until 

the coming of the waka.40 

 30 

50 More waka hourua followed over a long period of time and of those 

that made an impact on the north Kurahaupo, Mataatua, Mamari, 

Matahourua, Māhuhu and Moekakara stand out.41 

[NGA.AG.200.00036], [NGA.AG.200.00031] 
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51 The most significant waka for Ngāti Whātua Ōrākei is Māhuhu. 

Although there is some disagreement as to the exact date it arrived 

in Nukuroa (Aotearoa, New Zealand), Māhuhu may have arrived in 

the Kaipara about 1300 AD. 

 5 

52 Māhuhu was captained by Rongomai who finished his voyage at 

Taporapora, settled there and took a wife. After Rongomai was 

drowned in the Kaipara Harbour, his people including his son Po, 

returned in Māhuhu to Muriwhenua. At Doubtless Bay the 

remainder of the crew formed the nucleus of what became known as 10 

the Ngāti Whātua tribe.42 

 

53 Po’s daughter Te Whatu-tahae married her cousin Mawete. They 

had three famous daughters. The eldest was Te Whātua-kaimarie 

ancestress of Ngāti Whātua (from whom some say Ngāti Whātua got 15 

its name). The second daughter was Poroa who migrated to join 

her Māhuhu relatives settled at Waiapu. The third daughter was 

Taiko and ancestress of Te Rarawa, Te Aupouri and Ngāpuhi 

people.43 [NGA.AG.200.00049] Thus from these people of Māhuhu 

and through these women is traced the whaka-toronga of Rongomai, 20 

interlinking relationships between Ngāti Whātua, 

Ngāpuhi, Te Rarawa, Ngāti Porou, Ngāti Kahungungu and Tainui.44 

 

Other groups in and around the isthmus 

54 While Ngāti Whātua identify strongly with Māhuhu, there are also 25 

other waka and descent lines as a result of intermingling which 

figure in their whakapapa. I now touch on some of the other groups 

who lived in and around the Kaipara and the Tāmaki isthmus in the 

15th and 16th centuries. 

 30 

55 The first group is Te Arawa, who are descended from Tama-te- 

Kapua. It is Tama-te-Kapua’s son, Kahu-Mata-Momoe, who gave 

the Kaipara its name, after eating the cooked para fern root there. 

Kahumatamoemoe’s son Taramainuku lived at Taporapora and his 
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cousin, Ihenga, also came to visit. Te Arawa people stayed there 

until Taporapora eroded into the sea, which happened at some point 

between 1400 and 1575.45 

 

56 Kahumatamoemoe also settled for a time at Ōrākei, giving his name 5 

to Okahu Bay and pā. Kahu is said to have taken possession of 

Waiheke which he renamed Motu-nui-o-Kahu. His nephew Ihenga is 

also attributed to naming Motu-a-Ihenga, now known as Motuihe.46 

[NGA.AG.005.00003] 

 10 

57 Secondly, many crew members of the Tainui waka settled in Tāmaki 

and sojourned in the Kaipara. Many of these people married into 

the Ngāoho peoples. Tainui say the descendants of these marriages 

became known as Ngāoho, Ngaiwi and Ngaitai.47 

 15 

58 Descendants of Mataatua waka, Ngāti Awa, also established 

themselves in the Kaipara and on the Tāmaki isthmus, 

intermarrying with descendants of Toitehuatahi. Titahi, of Ngāti 

Awa, is credited with building impressive pa, including Korekore 

near Muriwai and Maungakiekie.48 20 

 

59 A particularly significant figure around this time was Maki, a 

descendant of Titahi. He was from Te Atiawa of northern Taranaki, 

and descended from the Kahuitara, Aotea and Tainui waka but had 

settled at Kawhia. He migrated north and lived at Rarotonga (Mount 25 

Smart) and Takapuna and eventually in the Kaipara. He made three 

marriages and his warriors also married with local Ngāti Awa and 

Ngāoho women. Best known of Maki’s sons were Manuhiri, 

Ngawhetu, and Te Kawerau, important ancestors to Ngāti Manuhiri, 

Ngāti Rango and Te Kawerau a Maki hapū respectively, at times 30 

referred to as ‘Kawerau’ collectively, as a large descent group 

emanating from Maki. 

 

60 It was with these people, a mix of Ngāoho, Ngāti Awa, Kawerau and 
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Tainui, that Ngāti Whātua sub tribal groups sought intermarriage 

soon after Ngāti Whātua’s arrival in the Kaipara. 

 

61 In the mid 1700s, several hapū of Ngāti Whātua, including one 

known as Ngaririki, moved southwards from Kaihu to the Kaipara. 5 

Although some intermarriage took place, conflict arose. In 

retaliation for Ngāti Whātua stealing kumara, a woman of high rank 

Tou Tara, a relative of Haumoewarangi, was killed by a spear thrust 

to the breast. In memory of Tou Tara the Ngaririki section of Ngāti 

Whātua took the name of Te Taoū.49 [NGA.AG.012.00001] 10 

 

62 Ngāti Whātua sought revenge for the killing and enlisted the 

assistance of Kawharu, a Tainui warrior, of Ngāti Mahuta and Ngāti 

Koata, also from Kawhia. He headed a war-party and marched 

against Kawerau in Te Raupatu Tihore (the stripping conquest) in 15 

about 1680. Kawharu was later treacherously killed at Te 

Waiherunga (on South Head).50 But under his leadership, Ngāti 

Whātua established an ascendancy in Kaipara and his power is 

remembered in names left upon the land and name-sakes. 

 20 

63 Continuous warfare continued and the renowned chief 

Haumoewarangi, who was also known as a valiant warrior and 

leader for Ngāti Whātua, fought and defeated the peoples of 

Kaipara. But he too was killed, at Manunutahi (on South Head).51 

 25 

64 The deaths of both Kawharu and Haumoewarangi precipitated 

further revenge. Some 20-30 years intervened before Ngāti Whātua 

finally made a conclusive conquest and occupation of the south 

Kaipara led by Tumupakihi, Poutapuaka and Hakariri.52 

 30 

65 In about 1730 two canoes, Te Potae o Wahieroa & Te Wharau, 

carried Te Taoū and Ngāti Whātua war parties to the Kaipara. The 

warriors drove Waiohua back south into Tāmaki and Kawerau west 

into Waitakere. They proceeded to mark out their territory. 
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Poutapuaka and Te Au-o-te-Whenua of Te Kawerau a Maki agreed to 

draw a line at Tirikohua pā on the west coast which became known 

as Te Taupaki, “firmly bound peace”.53 

 

66 Following this, dog skin cloaks were given at Kahukuri (near 5 

Waimauku) and at Tau Rangatira at Rangitopuni, and more 

intermarriages cemented that peacemaking. Ngāti Whātua became 

relatively settled in the Kaipara although there was occasional 

violence. The descendants of Haumoewarangi in their hapū groupings 

Te Taoū, Ngāti Whātua and Ngāti Rango (among others 10 

whose names have all but disappeared now such as Ngāti Marua, Te 

Mangamata and Ngāti Te Kahupara), continue to occupy and hold 

mana whenua in south Kaipara. 

 

67 In the warfare that followed against the Waiohua of Tāmaki, Te 15 

Kawerau a Maki in south Kaipara were allied with Ngāti Whātua.54 

 

68 That warfare cemented Ngāti Whātua in Tāmaki Makaurau. 

 

Battle with Kiwi Tāmaki and aftermath 20 

69 A prominent figure on the Tāmaki isthmus at this time was Kiwi- 

Tāmaki, a grandson of Huakaiwaka.55 Kiwi-Tāmaki led the Waiohua 

people in the mid eighteenth century and occupied a powerful pā at 

Maungakiekie. The battle between Kiwi-Tāmaki and his people, and 

predominantly Te Taoū of Ngāti Whātua is an important influence on 25 

our present day rohe. 

 

70 In about 174056 Kiwi-Tāmaki and a number of his warriors travelled 

to the Kaipara to attend the uhunga (ceremony to remove tapu over 

remains) of Tumupakihi, a Te Taoū rangatira. 30 

[NGA.AG.200.00025] When he arrived, he launched a surprise 

attack, killing about 200 Ngāti Whātua, including Tumupakihi’s son, 

Tapuwae. Kiwi also killed Tuperiri’s sister Tahatahi at Mimihanui in 

the vicinity. Survivors escaped to Te Makiri, (near present day Te 
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Awaroa-Helensville), where Kiwi and another of Tumupakihi’s sons, 

Wahaakiaki, exchanged threats.57 [NGA.AG.200.00025], 

[NGA.AG.012.00002] 

 

71 A number of skirmishes followed. In revenge for the killings, 5 

Wahaakiaki led an expedition southwards and took Taurere pā (at 

Tāmaki Heads) before retreating back to Kaipara. Then the tribes of 

Tāmaki invaded Kaipara, killing a number of key chiefs. 

 

72 Thus began the conquest of Tāmaki. Under the leadership of 10 

Wahaakiaki and Waitaheke they crossed the Manukau and sacked 

Awhitu and Tara-taua pā though were repulsed at Puke-Horo-Katoa 

pā.58 These battles were fought to entice Kiwi off Maungakiekie. 

Then, at the very great battle at Paruroa (Big Muddy Creek) on the 

northern shore of the Manukau, many Waiohua were slain, among 15 

them the head chief Kiwi Tāmaki.59 [NGA.AG.200.00025], 

[NGA.AG.012.00002] All the important Waiohua chiefs are said to 

have fallen at this battle; hence its name ‘Te Rangi-hinganga-tahi’ 

(the day when all fell together).60 

 20 

73 When this battle was won Te Taoū and Ngāti Whātua returned to the 

Kaipara to rest. Wahaakiaki’s prediction that Kiwi’s breastbone 

would hang from the puriri tree on Tauwhare (opposite Reweti) was 

thus fulfilled.61 But Tuperiri continued on to take revenge for the 

killing of his sister and took the pā at Māngere by surprise.62 25 

[NGA.AG.200.00025] 

 

74 Some Waiohua survivors returned after an interval to reoccupy their 

old homes at Kohimaramara and other pā on the east of the 

isthmus. On hearing of this, Te Taoū and Ngāti Whātua planned the 30 

final strike. They took pā at Kohimaramara, Tokapurewha, 

Whakatakataka, and Ōrākei. Kiwi-Tāmaki’s pā on Maungakiekie was 

subsequently taken possession of by Tuperiri of Te Taoū. 
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75 There are two consequences of Ngāti Whātua’s defeat of Kiwi- 

Tāmaki that I want to emphasise. 

 

76 First, the conquest of pā previously held by Kiwi-Tāmaki marks the 

beginning of Ngāti Whātua Ōrākei dominance in the Tāmaki 5 

isthmus. Although most of Ngāti Whātua returned to Kaipara, Te 

Taoū, under Tuperiri’s leadership, remained in Tāmaki Makaurau.63 

Tuperiri built his pā Hikurangi on Maungakiekie, his sons 

Tarahawaiiki and Whakaariki occupied Onewa,64 and his half-brother 

Te Waitaheke lived at Te Tō (Freeman’s Bay). Reretaurua was in 10 

the upper Waitematā, and Tuperiri’s grandson Awarua occupied 

Māngere and Ihumātao with his grandfather Te Horeta and 

intermarried with the Waikato people.65 There was no other major 

political force to be reckoned with on the isthmus at this time. 

[NGA.AG.200.00025] 15 

 

77 Second, new links were forged with those whom they had 

conquered. Te Taoū chiefs married Waiohua women bringing in not 

only Waiohua and Tainui lineage but also appropriating the old name 

Ngāoho.66 [NGA.AG.200.00036] Others of the conquered who 20 

eventually returned to the isthmus came under Tuperiri’s eldest son, 

Tomoaure, and they acquired the name Te Uringutu. Tomoaure 

married Te Tahuri, daughter of the Ngāti Te Ata chief Te Horeta. 

Tarahawaiiki, the third son of Tuperiri married Mokorua, another 

daughter of Te Horeta. Among the three hapū groups, Te Taoū, 25 

Ngāoho and Te Uringutu, there was a strong sense of kinship 

through descent from their common ancestors and over time they 

collectively exercised mana whenua as Ngāti Whātua o Ōrākei, 

cultivating and fishing together across the isthmus.67 

[NGA.AG.114.02220] 30 

 

78 This intermingling of Ngāti Whātua with those they had conquered 

has particular significance for the whakapapa of preeminent 

nineteenth century Ngāti Whātua Ōrākei rangatira Āpihai Te Kawau 
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Te Tawa. I attach to this brief at appendix “D” a whakapapa which 

was included in Fenton’s Ōrākei Decision [NGA.AG.200.00025]. It 

is a document compiled by Fenton from information provided to him 

by key witnesses in the Ōrākei case and it shows the interlinkages 

between many of them. 5 

EXAMINATION CONTINUES:  MR HODDER 

Q. And if we could just track that down which is I hope at 201.00283.   

THE COURT ADDRESSES MR HODDER – SUBSTITUTED APPENDIX 

(14:50:53) 

EXAMINATION CONTINUES:  MR HODDER 10 

Q. It is as mentioned part of the Fenton decision, so the new reference will 

be that 201.00283, the number on the screen we’re seeing it blank so I 

think it’s a bit hard to have Ms Kawharu confirm that but I think the 

description means it’s plausible that at least on the record you have that 

reference.  Please carry on with paragraph 79. 15 

 

WITNESS CONTINUES READING BRIEF OF EVIDENCE 

79 Āpihai Te Kawau was the grandson of Tuperiri, who following the 

defeat of Kiwi-Tāmaki led the Te Ara Pueru battle and occupation of 

Tāmaki. His father Tarahawaiiki married Mokorua and through her 20 

father Te Horeta, Āpihai Te Kawau was connected directly to Hua 

Kaiwaka, eponymous ancestor for the Waiohua branch of Ngāoho, 

as well as six generations of ties into Waikato. Through his paternal 

uncle Tomoaure he also had ties to Te Uringutu with its 

Waikato/Tainui links. But on his father’s (Hukatere) Te Taoū side 25 

Te Kawau could trace patrilineage back to Pawhero, Makawe, 

Waikeheao and Haumoewarangi. Through Toukarorae, Tuperiri’s 

mother, Te Kawau could also link into the Kaipara section of the 

original Ngāoho, as well as Ngaiwi/Te Waiohua.68 

[NGA.AG.114.02220] Thus Te Kawau became known as “a man of 30 

many cousins”. He was able to claim ties to many groups across 
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greater Auckland and actively fostered those connections, living at 

times on the Manukau and at times at Kaipara and over on the 

Mahurangi as well as centrally on the isthmus. It was through this 

whanaungatanga he became an influential and unifying leader for 

Ngāti Whātua Ōrākei and was well respected by other tribes. 5 

 

Ngāti Whātua Ōrākei at the turn of the century 

80 By 1790, Ngāti Whātua were, according to Smith’s text, “in 

possession of the whole of the west coast from Maunga-nui Bluff to 

Manukau heads, and eastwards to the Tāmaki River near Auckland 10 

whilst the east coast of the northern peninsula was occupied by 

them and their cognate tribes from Tāmaki to near Whangarei and 

thence across the upper waters of the Wairoa River to Maunganui 

Bluff.”69 

 15 

81 This remains the approximate description of the entire Ngāti Whātua 

rohe today. I affix to this brief as appendix “E” a map of the 

broader Ngāti Whātua rohe (including Ngāti Whātua o Kaipara and 

Ngāti Whātua Ōrākei interests) prepared by Te Runanga o Ngāti 

Whātua.70 [NGA.AG.200.00032] 20 

EXAMINATION CONTINUES:  MR HODDER 

Q. This may be another case of we’ve not yet caught up but if we have 

201.00284 please.  Right so it’s a blank, in which case then can we go 

back to the 327.17560.  That’s taken us a while but if you could please 

confirm that that is the appendix E that you’re referring to? 25 

A. Yes it is. 

 

MR HODDER ADDRESSES THE COURT – RECOMMENCE READING AT 

PARAGRAPH 90 (14:55:55) 

 30 

Skirmishes with Ngāti Pāoa 

82 However Ngāti Whātua was engaged in a number of skirmishes with 

Ngāti Pāoa during the 1790s. 
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83 The following sets out some idea of the probable sequence of events 

in the latter half of the 1700s with only approximate dates, from 

Tūhaere’s narration.71 Various details are gleaned from Fenton and 

Smith. 5 

 

83.1 In 1780, a tuku whenua of Tauoma (Panmure) was made by 

Tomoaure and his wife, Te Tahuri, to a young female relative 

Kehu who was married to a man from Ngāti Hura, a hapū of 

Ngāti Pāoa. This was predicted to cause future quarrels.72 10 

 

83.2 On a shark fishing expedition, a quarrel broke out between 

Ngāti Whātua and Ngāti Pāoa and during the fighting that followed, a 

number were killed on both sides, including 

Tarahawaiiki, son of Tuperiri and father of Te Kawau.73 15 

 

83.3 In 1792, Ngāti Pāoa with the assistance of Hauraki allies, 

clashed again with Ngāti Whātua, first at Puponga (northern 

Manukau), then at Rangimatarau (near Point Chevalier). On 

both occasions, Ngāti Pāoa and its allies were defeated.74 20 

Tomoaure (Tuperiri’s eldest son) and his wife Te Tahuri were 

killed.75 

 

83.4 About this time, during this period of friction between the two 

tribes, Ngāti Whātua surprised a Ngāti Pāoa fishing party at 25 

Kauri Point, killed most of the crew and took their waka. 

Those not killed were taken to Niho-kiore (Te Mata o Kahu / 

Boat Rock), not far from Kauri Pt and left there to drown.76 

[NGA.AG.005.00003] 

 30 

83.5 In 1793 Ngāti Whātua with its Waikato allies attacked Ngāti 

Pāoa at Maraetai and on Waiheke but the engagements were 

inconclusive. Ngāti Pāoa pursued Ngāti Whātua to the 

mainland and fought at Orohe. Ngāti Whātua were victorious 
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(although I note Smith takes a different view and claims Ngāti 

Pāoa were the victors).77 

 

83.6 Ngāti Pāoa retained Taurere (Taylor’s Hill, Glen Innes) and 

built a great pa at Mokoia (Panmure) which became their 5 

headquarters about 1818.78 

 

83.7 According to Stone, Ngāti Whātua hegemony over Tamaki 

appeared established and Ngāti Pāoa hapu returned to west Tamaki. 

Years of watchful peace followed with a shared 10 

anxiety of the growing threat of Ngāpuhi.79 

 

84 Fenton concluded that, “those contests between Ngāti Pāoa and Te 

Taoū and Ngāoho were fights for revenge simply and purely, and 

were never contemplated to affect in any way the possession of title 15 

to the estate under investigation. At the time of this last fight, part 

of the Ngāoho and Te Taoū were living at Hikurangi, beyond the 

Manukau ranges.” 80 [NGA.AG.200.00025] Tauoma was 

uninhabited and Tuperiri, with a party, was still at Maungakiekie, 

One-Tree Hill. Tuperiri died there in 1795.81 20 

 

85 In about 1800, Ngāti Pāoa assisted by Ngāti Maru tried to take pā in 

the eastern Kaipara. At a battle at Rangi tei Pu [Rangitapu] at 

Hoteo many lives were lost but Ngāti Rango of Ngāti Whātua were 

the victors.82 Peace was made but subsequently Ngāti Pāoa laid 25 

claim to the east coast from the Waitematā to Mahurangi.83 

 

In general, a peaceful time 

86 I note that aside from the fighting with Ngāti Pāoa, Ngāti Whātua 

was largely undisturbed by neighbouring iwi in its central position on 30 

the isthmus in the first decades of the 19th century. 

 

87 Ngāti Pāoa (mainly Ngāti Hura) were much greater in number and 

occupied a settled and intensively cultivated district on the Tāmaki 
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river, but there was no attempt to challenge Ngāti Whātua. At this 

time they avoided conflict, intermarrying and forming alliances with 

them instead. 

 

88 Te Taoū also enjoyed harmonious relations with the Waikato tribes 5 

on the southern side of the Manukau such as Ngāti Tamaoho and 

Ngāti Te Ata, both of whom would come across to the Waitematā to 

fish for sharks. Te Ākitai extending south of Ōtāhuhu towards 

Papakura were smaller and were militarily tied to Te Taoū. 

 10 

89 Of course Ngāti Whātua and Ngāti Rango in south Kaipara were 

close kin and as mentioned earlier, peace-making and intermarriage 

had bound Ngāti Whātua/Ngāti Rango with Kawerau, and other hapū 

such as Ngāti Poataniwha and Ngāti Kahu. For example, 

Moerangaranga the grand-daughter of Haumoewaarangi and 15 

daughter of Rango, married Maki’s son Ngawhetu. 

 

90 Good tribal relations, an abundance of garden land and minimal 

pressure on resources, permitted, according to Stone, Ngāti Whātua 

to be conciliatory and, providing neighbouring tribes acknowledged 20 

their mana whenua, they were ready to concede a share of the 

resources of the land and its adjacent areas.84 

 

91 Although I will discuss the Ngā Mana Whenua o Tāmaki Makaurau 

Collective Redress Act in more depth later in my evidence, I note 25 

that this is the state of affairs that we hoped for when we entered 

into collective negotiations – neighbouring iwi acknowledging 

whanaungatanga ties, and respecting each other’s mana whenua. 

We hoped everyone would settle their particular grievances with the 

Crown, they would receive a redress package to assist them going 30 

forward in their core areas where they continue to maintain ahi kā, 

and we would all rotate via the carousel opportunities to pick up 

commercial properties, acknowledging the wealth of property in the 

largest city in the country. When I was Deputy Chair of Ngā 
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Maunga Whakahii o Kaipara, the post settlement governance entity 

for Ngāti Whātua o Kaipara, we supported Ngāti Whātua Ōrākei by 

joining the Ngāti Whātua rōpu to consolidate the Ngāti Whātua 

position in the Ngā Mana Whenua o Tāmaki Makaurau Collective 

Deed of Settlement, acknowledging some shared interests and a 5 

shared redress mechanism. 

 

92 Unfortunately this has, for the most part, been upset and frustrated 

by the Hauraki tribes, in particular Marutūāhu, who have insisted on 

equal rights to mana whenua within Tāmaki, with little evidence 10 

available for scrutiny. 

 

93 Returning to the historical narrative, various battles further north 

with Ngāpuhi drew Ngāti Whātua in.85 In these battles called “Te 

patu turoro” pā were taken by both sides. Hongi Hika and other 15 

Ngāpuhi chiefs were defeated at Moremonui at a battle named Te 

Kai-a-te-Karoro (feast of the seagulls) or Te Haenga o Te One (the 

marking of the sand). Ngāpuhi sought vengeance on Ngāti Whātua 

and the main reason Hongi Hika went to England was to buy 

muskets.86 20 

 

94 Skirmishes with Ngāpuhi continued in the north but Ngāti Whātua 

were not involved in the years between 1810-1815. Again, Ngāti 

Whātua’s pre-eminence on the isthmus continued. No challenge of 

the sort Kiwi-Tāmaki had posed threatened Ngāti Whātua’s 25 

occupation. But the Ngāpuhi threat made the Tāmaki isthmus a 

dangerous place and the people fearful. 

 

95 In spite of this, between July and November 1820, Ngāti Whātua 

hosted Pākehā visitors, Reverend Samuel Marsden, an early 30 

missionary and Mr Ewels, a government purveyor, who visited 

Tāmaki and Kaipara accompanied by Te Kawau, Te Morenga of 

Ngāpuhi and Te Hinaki of Mokoia pā on the Tāmaki River.87 

Prominent Ngāti Whātua elders, including the celebrated warriors 
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Murupaenga and Te Tinana the Great, welcomed Marsden with great 

hospitality. They appeared eager to have European settlers in the 

district as a safeguard against attacks from Ngāpuhi, who at the 

time were “plundering and murdering the inhabitants.”88 Marsden’s 

Journals record the tensions of warfare, the impact of firearms on 5 

traditional warfare and a snapshot of the people and their settlements. 

Te Kawau told Marsden that the lands around the 

Waitematā were his and that he would give Marsden as much timber 

as he wanted; a clear display of his rangatiratanga and Ngāti 

Whātua Ōrākei’s mana whenua. 10 

 

Ngāpuhi Invasion 

96 From the 1820s, armed with muskets, Ngāpuhi attacked Tāmaki.89 

What followed was a period of intense disruption for all groups living 

in and around the isthmus. 15 

 

97 The following is a timeline of Ngāpuhi invasion: 

 

97.1 In March 1821, Ngāpuhi led by Koperu attacked Ngāti Pāoa at 

Mauinania pa at Panmure; Te Taoū and Te Ākitai helped drive 20 

these initial attackers off.90 [NGA.AG.012.00001], 

[NGA.AG.200.00025] 

 

97.2 Hongi Hika returned and attacked Mokoia pā in 1822 and 

killed a few thousand Ngāti Pāoa using muskets, and although 25 

Te Kawau was away in the south on Te Amiowhenua, a few 

survivors took refuge at Ōrākei.91 [NGA.AG.012.00001] 

[NGA.AG.012.00002] 

 

97.3 Ngāpuhi also attacked the Waikato tribes and Ngāti Pāoa, 30 

Ngāti Maru and Ngāti Whātua at the huge bloody battle at 

Matakitaki in 1822 and many Ngāti Whātua people were killed 

there. 
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97.4 Ngāpuhi continued their invasion and by 1823 the isthmus 

was laid bare. Many people went into hiding in the Waitakere 

Ranges. Āpihai Te Kawau and his people lived in a range of 

places, including the Manukau Heads, Hikurangi, Oneonenui 

and Kumeu in the Kaipara, and for nearly two years at Te Rehu (near 5 

Western Springs), close to fishing grounds and 

small cultivations at Ōrākei and Horotiu (modern Queen St).92 

 

97.5 In 1824, all of Ngāti Whātua assembled at Aotea, and after 

that Te Taoū and Ngāoho settled at Okahu.93 10 

[NGA.AG.200.00025], [NGA.AG.012.00001], 

[NGA.AG.010.00001] 

 

97.6 About this time, a party of Te Uringutu were attacked by 

Ngāpuhi while fishing off Motutapu. Twenty women were 15 

taken prisoner. Soon after Ngāoho, Te Taoū and Ngāti 

Tahinga forces set off for Whangarei where they successfully 

made a surprise attack on Te Parawhau (Te Tirarau’s hapū) in 

retaliation. They returned to Kumeu with 40 women 

prisoners.94 [NGA.AG.200.00025] 20 

 

97.7 Following the successful attack on Te Parawhau, some 200 

people from various sub-tribes of Ngāti Whātua (including Te 

Taoū, Ngāoho, and Uringutu) settled permanently at Okahu. 

They lived at Okahu without incident for around a year.95 25 

[NGA.AG.200.00025] 

 

97.8 The incident with Te Parawhau had heightened Hongi Hika’s 

anger towards Ngāti Whātua, and sparked the decisive battle 

of Te Ika-a-Ranginui. Hongi Hika combined forces with Ngāti 30 

Manu (Pomare’s hapū) and Te Parawhau, and travelled by 

waka down the east coast to Mangawhai to attack Ngāti 

Whātua and Te Uri o Hau at Otamatea.96 

[NGA.AG.200.00025] 
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97.9 The battle of Te Ika-a-Ranginui was fought on a branch of the 

Waimako river, near Kaiwaka, known today as “Waititi”, or 

the river of blood. The largest contingents came from Te Uri 

o Hau, Ngāti Rango and Te Roroa. Although Ngāpuhi had 

around half the number of warriors (500 to the defenders’ 5 

1000), nearly all were armed with firearms. Ngāti Whātua 

had only two firearms. 

 

97.10 Āpihai set out from Okahu with a taua as soon as he heard 

news of Ngāpuhi’s advance but met the fugitives from the 10 

battle on the way. They went to Waikumete and fled up the 

Waikato to Pukewhau on the Waipa and then later went to 

Mahurangi to stay with relatives.97 [NGA.AG.200.00036] 

 

97.11 Following the battle, the Ngāpuhi raids continued for several 15 

months before they returned to the north. Just as earlier in 

the decade, Ngāti Whātua split into small parties and sought 

refuge: some to the Waitakere ranges, some to Waikato, 

some to the east of the Kaipara harbour, some north to 

Whangarei. Many people of Ngāti Whātua, Te Uri o Hau and 20 

Te Roroa were slaughtered while seeking shelter with Te 

Rauroha of Ngāti Pāoa at his settlement Nohoawatea at 

Mangapiko (Waikato) – it was here that two key chiefs, Te 

Tinana the Great and Whanariri died. 

 25 

97.12 Such was the fear of Ngāpuhi that in 1827-28 Āpihai and 

most of his followers, including most of Te Taoū and Ngāoho 

joined Te Uringutu and migrated up the Piako river to Horotiu 

(near Cambridge) and settled under the protection of Ngāti 

Pāoa and other Hauraki tribes living there.98 Te Kawau 30 

established a pā called Te Kopai.99 

 

98 In 1828 Hongi Hika died, and the Ngāpuhi threat diminished. Ngāti 

Whātua was gradually able to return to the isthmus, something I 
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will discuss in greater detail in a moment. First though, I want to 

comment on the Ngāpuhi invasions as a whole. 

 

99 I understand the Marutūāhu consider that no iwi maintained mana 

whenua during the Ngāpuhi invasion. I do not consider this to be 5 

the case. The historical record suggests Ngāti Whātua in fact 

maintained ahi kā during the invasions. For example, Āpihai Te 

Kawau gave evidence during the Ōrākei hearings that even after he 

had travelled south after the Ngāpuhi invasion “my fires were 

continually being kindled at Ōrākei & Okahu”.100 10 

[NGA.AG.012.00001] 

 

100 It is important to understand that the Ngāpuhi invasions were not 

“invasions” in the way the term may be understood by Pākehā New 

Zealanders today. Although Ngāpuhi attacked the Tāmaki isthmus, 15 

they did not settle here. Historian James Belich explains that this is 

in part because Hongi Hika used the conflict as a way to enhance his 

mana within his own rohe, not to build a territorial empire in 

Auckland.101 Hongi Hika had never attempted to occupy Ngāti 

Whātua territory and thus the mana over the whenua did not 20 

change. 

 

101 In fact, as the summary I have given shows, Ngāti Whātua returned to 

Tāmaki when they could; even living at times at Okahu Bay 

between raids. The Waitangi Tribunal in its Ōrākei Report aptly 25 

summarises how Ngāti Whātua was affected:102 

[NGA.AG.200.00036] 

 

The northern tribes did not hold the lands in Tāmaki. 

Their various raids and conquests were not followed 30 

by occupation. Ngāti Whātua returned when they could, or until the 

next raid. They lit fires on the land maintaining ownership in 

accordance with the custom of ahi kā. They made a permanent return 

in 1835. 
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The Waitangi Tribunal, in its Waiheke Island Report, also noted that 

Ngāpuhi ‘sought revenge and glory rather than land’ and that Ngāti 

Pāoa lands were left vacant for them to return to:103 

[NGA.AG.200.00047] 

 5 

… some of Ngāti Pāoa returned to their villages skirting the 

gulf. They did so cautiously at first holding to the southern 

villages around Kaiaua not too distant from Waikato and often 

returning only to cultivate land or to fish. … The return to 

Waiheke came later when the Ngāpuhi chief, Patuone, 10 

married the Ngāti Pāoa chieftainess Riria in a peace 

arrangement, and settled on Waiheke at Putiki Pa. 

 

Ngāti Whātua Ōrākei returns to the isthmus 

102 The disruption caused by Ngāpuhi persisted for some years after the 15 

death of Hongi Hika. Records from two Anglican missionaries 

Hamlin and King in 1832 said they, “did not see one inhabitant or 

cooking fire between Kaipara and Manukau.”104 Fenton noted that, 

“No tribe was in its own place.”105 [NGA.AG.200.00025] 

  20 

103 Between 1834 and 1835, Te Taoū, Ngāoho and Te Uringutu were 

living at Te Horo in the upper Waikato with Ngāti Tipa and then 

Ngāti Mahuta. Te Wherowhero had agreed to reinstate the tribes in 

Tāmaki but a feud broke out between the Waikato and Marutūāhu 

tribes, known as the Whakatiwai murders. A thousand Ngāti 25 

Whātua fought alongside Waikato which caused them to be a target 

for retribution for Ngāti Pāoa and delayed their return to Tāmaki.106 

 

104 Finally in 1835, under the protection of Te Wherowhero who settled 

at Awhitu on the Manukau, the various hapū including Te Taoū, 30 

Ngāoho and Ngāti Whātua began returning to their old homes. This 

process was assisted by a number of reconciliation talks involving 

the Hauraki and Waikato tribes; one at Puneke at the end of 1835, 

another at Ngāti Pāoa’s headquarters at Whakatiwai assisted by 
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missionaries and Rewa from Ngāpuhi, and yet another held over 

three days in January 1836 at Ōtāhuhu.107 The Ōrākei minutes 

recount how the chiefs Kahukoti of Ngāti Pāoa and Uruamo and 

Waterangi of Te Taoū had already initiated peace talks amongst 

themselves along more traditional lines, once at Orere, and later at 5 

Okahu. Following speeches, song, gift-giving and hospitality, peace 

was sealed. 

 

105 By 1836 Te Kawau and his chiefs were based at Karangahape and 

some near the Whau portage, and following the talks Ngāti Whātua 10 

felt bold enough to venture out from Karangahape and plant 

gardens around Māngere.108 [NGA.AG.012.00002] 

 

106 By 1837 Āpihai Te Kawau and his people had built two pā at 

Māngere and Ihumātao on the Manukau Harbour. They were fishing 15 

again on the Waitematā harbour, but due to continuing hostility with 

Ngāpuhi they only did so in large groups.109 [NGA.AG.012.00002] 

 

107 By the spring of 1837, Ngāti Whātua began cautiously planting 

gardens on the Waitematā side. Small ‘parties of about ten’ cleared 20 

and planted at Horotiu and Rangitoto-iti (Remuera). Paora Tūhaere, 

Āpihai Te Kawau’s political successor, remembered of this time: “we 

were afraid to come here to reside permanently but not afraid to 

cultivate.”110 [NGA.AG.012.00002] 

 25 

108 Once re-established Te Kawau invited Te Wherowhero and his 

people to join them in gardening at Onehunga, an offer that was 

taken up in about 1838. Te Wherowhero then alternated his 

residence between Onehunga and Awhitu.111 

 30 

109 Further hui were held which facilitated the return to Tāmaki: 

 

109.1 An eight day hui was sponsored by the missionaries at 

Ōtāhuhu in March 1838. Ngāti Pāoa, Ngāti Tamaoho, Ngāti 
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Te Ata, Ngāti Mahuta and Te Taoū attended. Leading chiefs 

included Herua from Ngāti Pāoa, Te Kawau from Ngāti 

Whātua at Māngere and Te Wherowhero from Onehunga.112 

The peace-making achieved at this hui provided sufficient 

reassurance for more Te Taoū to join Āpihai Te Kawau at 5 

Māngere.113 [NGA.AG.012.00002] 

 

109.2 In August/September, another hui was held between Ngāti 

Mahuta (Pōtatau Te Wherowhero’s iwi) and Te Taoū at Ōrākei 

and Okahu Bay, to discuss coordination both in defence plans 10 

and in cultivation. 

 

109.3 A final hui was held between Ngāti Mahuta and Te Taoū in 

October/November. At this hui Te Taoū gifted further lands in 

modern-day Remuera to Pōtatau Te Wherowhero. It was 15 

hoped he would live on both sides of the isthmus and his 

mana would protect the land. 114 [NGA.AG.012.00002] 

 

110 There was some contact with Europeans as the isthmus returned to 

normalcy, but it was limited. Several land transactions took place 20 

which are worth mentioning. One transaction was with CMS 

missionary Hamlin for land at Ōtāhuhu, with payment from the 

transaction passing to both Ngāti Pāoa and Ngāti Whātua.115 

[NGA.AG.019.00030] 

 25 

111 Another transaction was between Āpihai Te Kawau and a Mr 

Mitchell. It was thought Te Kawau “sold” the Karangahape area to 

Mr Mitchell in 1836. In fact, Te Kawau understood that he was 

merely “buying a Pākehā”. Mr Mitchell died later that year and the 

land was used by Ngāti Whātua after his death.116 30 

 

112 There was also a large transaction, of some 75,000 acres in South 

Auckland in July 1839, to Mr Fairburn. Ngāti Whātua received a 

share of the funds paid by Mr Fairburn. 
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113 I note that Stone makes the point that the territory purchased was 

disputed. It was referred to as ‘Tāmaki’, and there were many rival 

claimants to it including Ngāti Pāoa, Waikato, Te Ākitai , Ngāi Tai 

and to some extent Ngāti Whātua. But Tāmaki was in fact the 5 

proper name for the isthmus between the Ōtāhuhu and Whau 

portages. Stone says that the Māori chiefs knew this but as a 

pretext for reconciliation, so they could give way without losing 

mana, it suited them: “to maintain the fiction that in negotiating 

over this block they were actually dealing with Tāmaki-makau-rau, 10 

which had been fought over from time immemorial.”117 

 

114 It is also recorded that a chapel was built at Ōrākei, the fifth 

suburban church in the Archdeaconry of Waitematā, from equal 

contributions from the Anglican Church and Ngāti Whātua. It was 15 

dedicated St James, perhaps as early as 1837. Later a school was 

added and both the church and school were staffed by local Māori 

under the supervision of a visiting circuit pastor for the people.118 

[NGA.AG.200.00036] I mention this chapel because it is an 

example of Ngāti Whātua’s early interest in working together with 20 

Pākehā for mutual benefit; a theme which clearly continues over the 

decades following the signing of the Treaty. 

 

115 Cultivation and building continued in earnest from 1838. 

Permanent gardens were re-established on the Waitematā side of 25 

the isthmus. Large houses were constructed near the gardens, and 

plans were put in place for further seasons of planting.119 

[NGA.AG.012.00002] 

 

116 By 1839 there were kāinga at Ōrākei, Okahu and Rangitoto-iti. 30 

During this year or next, Te Taoū protected its Okahu settlement by 

building a palisaded pā on the flat land beside the stream, near the 

harbour. Ihikiera Te Tinana, a half-brother to Āpihai Te Kawau, set 

up a pā at Rangitoto-iti and settled there permanently. Around both 
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these pā there were extensive cultivations.120 

[NGA.AG.012.00002] 

 

117 The process of resettlement continued through 1839. Early Pākehā 

settler, Charles Marshall, recalled that on his arrival in Tāmaki in 5 

September 1839, although the chief habitations of Ngāti Whātua 

and Te Taoū were still in Māngere, Āpihai Te Kawau and his people 

were cultivating at Ōrākei, Okahu, Whakatakataka and Pourewa.121 

[NGA.AG.012.00002] 

 10 

1840 

118 By 1840 Āpihai Te Kawau was permanently based at Ōrākei. It was 

here he began to come into increased contact with European 

settlers. Te Kawau stated “I left my other places, namely Māngere 

and Onehunga, to reside permanently here, where I was found by 15 

the Europeans.” 122 [NGA.AG.012.00001] 

 

119 Ngāti Whātua were by this time eager to participate in the trade 

that could come from closer association with the Europeans. In 

early 1840, Āpihai Te Kawau’s cousin, Te Whatarangi (aka 20 

Waterangi), called a meeting of all chiefs of Tāmaki, Waitematā, and 

Kaipara to discuss how to best secure “peace and order and a 

cessation of war and strife”. The lengthy discussions did not yield 

firm plans, but a matakite (seer) called Titahi (also known as Titai) 

had prophesised peace would only come to the Waitematā if the 25 

newly arrived Pākehā governor came here.123 

 

120 Following the hui, Te Kawau’s nephew Te Reweti led seven chiefs 

(mostly Ngāti Whātua o Tāmaki but one or two Waikato) north to 

persuade Hobson to make Tāmaki the seat of settler government. 30 

They arrived in the Bay of Islands around the same time (mid- 

February) as Captain William Symonds, an official of Governor 

Hobson. The Tāmaki chiefs as well as Symonds returned to the 

Waitematā as passengers on the Herald along with Captain 
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Symonds, missionary Henry Williams, surveyor Felton Mathew, and 

Governor Hobson who made an inspection of the area the week of 

23-28 February.124 [NGA.AG.012.00002] 

 

121 Despite Hobson falling ill and returning to the Bay of Islands, he was 5 

eager that Symonds procure signatures for the Treaty of Waitangi. 

Symonds began assembling chiefs at Waikato and collecting their 

signatures. On 20 March 1840 he met with chiefs from Waikato, the 

Firth of Thames, and Tauranga. It was at this meeting Ngāti 

Whātua chiefs Āpihai Te Kawau, Te Tinana and Te Reweti discussed 10 

the terms of the Treaty with Symonds and signed the Māori version 

of the document.125 [NGA.AG.012.00002] 

 

Tuku rangatira to the Crown – Land gifts to the Crown 

122 During the winter of 1840, Symonds spent most of his time near the 15 

Manukau Harbour. Governor Hobson had decided that the new 

capital would be located at Waitematā. In September, he instructed 

Symonds to take possession of a portion of Tāmaki land for this 

purpose. 

 20 

123 A canoe of Ngāti Whātua chiefs, led by Te Reweti, travelled from 

Ōrākei to begin bargaining with Symonds for a portion of land by 

the Waitematā Harbour. The negotiations were lengthy; spanning 

two days. The British Government, in response to misgivings from a 

principal chief, reassured Ngāti Whātua that Māori and Pākehā 25 

would be treated justly in respect of land dealings.126 

[NGA.AG.001.00001] On 18 September 1840, Ngāti Whātua chiefs 

signed the provisional ‘deed of sale’. The provisional signing was 

followed by celebrations which involved over 100 Māori and a boat 

race of two large waka.127 30 

 

124 On 20th October Āpihai Te Kawau, Te Tinana and others met at 

Captain Symonds’ house to confirm the final transaction. It was 

recorded that the chiefs promised “to sell a still larger tract of 
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country when the Governor should finally reside among them”. This 

gift comprised some 3,000 acres of Ngāti Whātua Ōrākei’s core 

rohe, and included land between Hobson Bay (Mataharehare), Cox’s 

Creek (Opou/Opoututeka) and Mt Eden (Maungawhau). It is 

specifically referred to in the Ngāti Whātua Ōrākei Deed of 5 

Settlement, and is the “1840 Transfer Land” referred to in the 

statement of claim in this proceeding. [NGA.AG.001.00001] 

 

125 It is important to understand that this land transaction enabled the 

establishment of the town of Auckland which soon became the main 10 

European settlement, the leading commercial port and the seat of 

government in the colony. Ngāti Whātua and the Crown entered the 

transaction with a view to a mutually beneficial and enduring 

relationship.128 Ngāti Whātua Ōrākei were desirous of peace, and they 

wanted an ally, someone with whom they were equal and 15 

interdependent. [NGA.AG.001.00001] 

 

126 In general, a “sale” as it is understood in the Pākehā tradition 

concludes a relationship; once the negotiations are complete, the 

parties go their separate ways. The opposite is true from a Māori 20 

perspective; land is a medium for building and maintaining 

relationships. The Ōrākei Report adopted Professor Alan Ward’s 

comments that a better term is ‘Māori hosts’ instead of ‘vendors’.129 

[NGA.AG.200.00036] That is why the Māori language version of 

the deed to the 1840 purchase spoke not of “payment” but of 25 

“utu”.130 [NGA.AG.001.00001] As discussed earlier, “utu” denotes 

an ongoing element of reciprocity. But the mana that enables such 

an allocation of land in the first place rests with the donor rangatira 

on behalf of the tangata whenua. It has nothing to do with 

European title. 30 

 

127 In my view, it is clear that when the land was offered, alliance 

building was at the forefront of the minds of the rangatira. Āpihai 

Te Kawau had sent a delegation to Kororareka to discuss the 
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establishment of the capital in Tāmaki. Ngāti Whātua instigated 

negotiations with a view to mutual prosperity; that settlers might 

come to the Waitematā and Ngāti Whātua might benefit from all the 

many opportunities that would follow. 

 5 

128 To start with, the 1840 land transfer did build a relationship 

between Ngāti Whātua and the Crown. Around this time mechanics 

and officials pitched their tents at what became known as Mechanics 

Bay. Ngāti Whātua visited from Ōrākei offering to put up native 

whare in exchange for cheap items of trade.131 10 

 

129 Like officials before him Campbell also arranged for Māori to 

construct a raupo whare beside his tent in exchange for goods when 

he arrived 21 December 1840 or thereabouts. In his journal on 30 

December Campbell wrote that he had had a korero with some 15 

Waikato labourers who were helping to assemble the prefabricated 

Government House.132 

 

130 On 13 January 1841 Hobson came to Auckland again and received a 

deputation from Ngāti Pāoa who, like Ngāti Whātua, wanted to 20 

trade. Paora Tūhaere, Ngāti Whātua chief, recalled a practice grew 

up whereby travellers called in at the Ngāti Whātua settlement to be 

supplied with food before coming to town with their wares. Bays 

close to the European settlement became the site of the 

encampments of these traders from the Kaipara, the Manukau and 25 

lower Waikato, and the Firth of Thames and Gulf harbour.133 

[NGA.AG.012.00002] 

 

131 Ngāti Whātua’s successful trade with the settlers drew other iwi to 

live at Ōrākei. People from Te Arawa, Ngāpuhi, Ngāi Te Rangi, 30 

Waikato, Ngāti Pāoa, and others – came and cultivated near Ngāti 

Whātua, with Ngāti Whātua’s consent. Paora Tūhaere explained 

that other iwi came to Ōrākei and Okahu, “… that they might be 

near the Europeans.”134 [NGA.AG.012.00002] 
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132 I want to make it clear that from a tikanga perspective, coming to 

Ōrākei to cultivate does not bestow the mana whenua held by Ngāti 

Whātua Ōrākei. Paora Tūhaere told the court in the Ōrākei hearing 

that those who came had first sought Ngāti Whātua permission; an 5 

acknowledgement from the visitors that Ngāti Whātua held mana 

whenua.135 He speaks in the minutes about a visit from Heteraka 

Takapuna, a Ngāti Pāoa/Ngāti Maru visitor: [NGA.AG.012.00002] 

 

We treated him as a guest not as a stranger. He 10 

said nothing to me or any of my people about his 

having a claim to the land. He put potatoes into the 

ground and went back to his own place. 

 

133 On 14 March 1841 Hobson was formally welcomed by Āpihai Te 15 

Kawau at Okahu Bay.136 The welcome was a significant event; over 

a thousand Ngāti Whātua were assembled. Āpihai Te Kawau gave a 

speech in which he made clear he intended to establish a colony of 

settlers nearby, in line with Titahi’s prophecy several years earlier. 

The Ōrākei Report records he said:137 [NGA.AG.200.00036] 20 

 

“Governor, Governor, welcome, welcome as a father 

to me! There is my land before you.” He waved his 

hands towards the upper reaches of the harbour. 

“Governor, go and pick the best part of the land and 25 

place your people, at least our people upon it! 

 

134 This speech, and the welcome Ngāti Whātua gave to Hobson, is 

emblematic of the way Ngāti Whātua has tried to build a partnership 

with the Crown over the years. 30 

 

135 The welcome was followed by further land transactions. On 18 June 

1841, more than 13,000 acres was transacted. The land spanned 
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Westmere, Point Chevalier, Western Springs, Waterview, Avondale, 

Mount Albert, Titirangi, Sandringham, Mount Roskill, Three Kings, 

Balmoral, Kingsland, Mount Eden and Epsom. The Crown on sold 

the land for almost £20,000; it had given Ngāti Whātua £200, four 

horses, thirty blankets, ten cloaks, and a desk.138 5 

[NGA.AG.019.00030] 

 

136 I affix to this affidavit as appendix “F” maps which shows the extent 

of land transactions between Ngāti Whātua Ōrākei and the Crown 

between 1840 and 1841.139 10 

EXAMINATION CONTINUES:  MR HODDER 

Q. We may have the same issue again but perhaps not, so 201.00286 

please.  Then it’s 6 and then 7 and then 8 (inaudible 15:22:30).  Thank 

you, can you confirm those are the three maps that comprise your exhibit 

F? 15 

A. Yes they are. 

Q. Thank you please carry on at 137. 

 

WITNESS CONTINUES READING BRIEF OF EVIDENCE 

 20 

137 Other land transfers took place shortly after this: 

 

137.1 In 1841 Uruamo gave to Kati Te Wherowhero, the Ngāti 

Mahuta chief and brother of Pōtatau, the block known as 

Pukapuka (Meadowbank) on which he and his wife Matire Toha 25 

settled.140 [NGA.AG.012.00001], 

[NGA.AG.012.00002] 

 

137.2 Te Kawau bestowed upon Wetere of Ngāti Maoho, (and also 

Ngāti Tamaoho and Ngāti Te Ata) a triangular piece of land in 30 

Remuera/Epsom in 1842-43 as a result of shared ancestry, 

recent marriages, and satisfying a debt.141 

[NGA.AG.012.00001], [NGA.AG.200.00025] This is an 
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example of the way whanaungatanga ties could lead to 

occupancy of land, as I described above.142 

 

138 I mention these land transactions not only because they show Ngāti 

Whātua was facilitating trade that was drawing interest from groups 5 

further south, but also because they are further examples of the 

way Ngāti Whātua used land to mediate relationships. Ngāti 

Whātua would have thought of these transfers like a “license to 

occupy”, or an invitation to share the land. Gifting land was a 

normal part of the Ngāti Whātua economy. The transactions also 10 

show Ngāti Whātua’s mana whenua; Āpihai Te Kawau had the 

rangatiratanga to gift the land. 

 

139 When Wetere sold the land Te Kawau had given him, a deputation 

from Ngāti Whātua called on Wetere asking him to desist but he 15 

refused. This is clear evidence that, from an Ngāti Whātua 

perspective, the donor rangatira remains in possession of the land 

he has allocated to another. Two letters of complaint written by 

Tūhaere and Te Kawau to Mr Clarke, as chief protector of 

aborigines, eloquently express their resentment and anger. 20 

 

This is what I say to you. Our land was taken by Te Wetere. This taking 

of our land has no foundation or root. … A word from our parent since 

deceased … He said to them, here reside and cultivate food for 

yourselves, in order that you may be near the Europeans. … this is our 25 

land as long as we live, when we leave it to our children.” 

 

- letter from Paora Tūhaere to Clarke, 10/02/1844143 

 

“Listen to what I have to say about Remuera. Wetere has 30 

sold it to the Europeans; but I say, I will not let my land go 

for him. …” 

- Letter from Āpihai Te Kawau144 
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140 There was however a limit on what land Ngāti Whātua was willing to 

transact. Ōrākei itself was not for purchase. Even before the arrival 

of Hobson, John Logan Campbell had approached Āpihai Te Kawau 

in 1840 and sought to purchase land at Remuera, sloping down to 5 

Ōrākei Bay. He was told in definitive terms that while Ngāti Whātua 

would transact with land further up the harbour, Ōrākei would not 

form part of any transaction.145 [NGA.AG.200.00036] 

 

1840s – 1860s: the relationship sours 10 

141 Unfortunately, the Crown’s actions over subsequent years meant the 

alliance Ngāti Whātua sought to build never eventuated. 

 

142 As I have just mentioned, Ngāti Whātua maintained their objection 

to any sale of land at Ōrākei. Similarly, Ngāti Whātua objected to 15 

attempts by Ngāti Pāoa, together with George Clarke (the Chief 

Protector of Aborigines in the settler government and land purchase 

agent), to survey land at Kohimarama. Wiremu Reweti would later 

tell the court during the Fenton hearing that Ngāti Pāoa had 

committed “theft” by trying to convey land that had been gifted and 20 

encroach on land that was occupied by Ngāti Whātua Ōrākei.146 

[NGA.AG.012.00002] 

 

143 The Kohimarama block was sold to the Crown in any event in May 

1841. In order to clinch the purchase, the government promised Ngāti 25 

Pāoa a base close to the new township of Auckland, from 

which they could trade. The land in question was part of Ōrākei’s 

first tuku rangatira to Hobson. It was a vacant allotment in St 

George’s Bay that had been sold at a Crown auction to a 

government official and George Clarke granted it to Ngāti Pāoa. A 30 

rangatira of Ngāti Hura, Tamati Tangiteruru, testified in the Ōrākei 

hearing that: “I remember Mr Clarke giving Ngāti Pāoa St George’s 

Bay in payment for lands at Mauinaina and Mokoia.” 147 

[NGA.AG.012.00001] 
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144 Ngāti Whātua Ōrākei’s interests were overlooked again in the inept 

Mahurangi purchase, a huge block of land about 100,000 acres. The 

Marutūāhu claim to exclusive ownership of Mahurangi was highly 

questionable. It took the Crown sixteen separate deeds of sale 5 

between 1841 and 1873 in its attempt to settle the grievances of 

the most prominent interested parties, including Ngāti Whātua. Te 

Hemara Tauhia, a resident of Mahurangi, contended that the 

Thames tribes had taken advantage of the temporary absence of the 

rangatira of the tangata whenua, and because they had a right to 10 

fish in the district, they thought they could also claim the land.148 

[NGA.AG.012.00002], [NGA.AG.009.00001] 

 

145 In 1843 Robert FitzRoy succeeded Hobson as Governor of New 

Zealand. By this time the colonial government was bankrupt; it had 15 

no capacity to make further land purchases. FitzRoy decided to 

waive the right of pre-emption given to the Crown by the Treaty of 

Waitangi. Settlers could now transact directly with Māori to 

purchase land – although such transactions required confirmation by 

way of a Crown grant. 20 

 

146 When waiving the Crown’s right of pre-emption, Fitzroy had 

attempted to put in place some restrictions and regulations to 

protect Māori. These included conditions one tenth of each land 

purchase was to be set aside for the benefit of Māori, restrictions on 25 

alienations of pā and urupā, and limits on the area of land which 

could be sold in each transaction. 

 

147 These protective measures were largely ineffectual. The committee 

FitzRoy had intended to set up to manage the income from the 30 

tenths of land was never established. Some transactions with Ngāti 

Whātua involved over a thousand acres, well in excess of the “few 

hundred” acres FitzRoy had stipulated as the maximum amount. 

Maungakiekie, and the pā and urupā on the land, was purchased.149 
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[NGA.AG.001.00001] 

 

148 Overall, Ngāti Whātua participated in approximately 65 transactions 

following the removal of the right of pre-emption. By and large, 

these transactions were not appropriately surveyed, meaning there 5 

was insufficient records of the acreages actually transacted.150 

[NGA.AG.001.00001] No group was more affected by the preemption 

waiver than Ngāti Whātua. By the time the right of preemption 

was reintroduced in 1846, Ngāti Whātua had lost much of 

their remaining land.151 [NGA.AG.120.00001] 10 

 

149 FitzRoy’s successor, Governor George Grey, arrived in Aotearoa in 

November 1845. Grey reinstated the Crown’s right of pre-emption 

and, concerned with what he considered was “a reckless spirit of 

bargaining for lands”, announced in 1846 that transactions entered 15 

into during the waiver would be investigated.152 

[NGA.AG.120.00001] He issued the Land Claims Compensation 

Ordinance 1846, which provided: 

 

149.1 A commissioner would be appointed to ascertain whether 20 

transactions had been validly made; 

 

149.2 FitzRoy’s requirement for a tenth of the land to be set aside 

was removed; and 

 25 

149.3 Where the Crown considered a purchase had breached the 

terms of the pre-emption waiver, it did not necessarily revert 

to the Māori vendor. Instead, even where the Crown doubted 

the validity of the transaction enough to refuse to grant it to 

the purchasing settler, the Crown could uphold the 30 

extinguishment of native title, and retain the land for itself as 

“surplus lands”.153 [NGA.AG.120.00001] 

 

150 Henry Matson was appointed as commissioner and began to 
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investigate transactions in 1847. Even though there is no evidence 

Matson inquired into whether regulations to protect Māori were 

complied with (for example, the prohibition on transfer of pā and 

urupā), he nonetheless found over half the transactions he 

investigated were deficient.154 Another commissioner, Francis Dillon 5 

Bell, similarly investigated a number of Ngāti Whātua transactions 

on the North Shore and West Auckland. Despite finding transactions 

were in excess of the maximum limits prescribed by FitzRoy, none 

of the lands reverted to Ngāti Whātua. At the conclusion of Matson 

and Bell’s inquiries, the Crown had acquired some 15,000 acres of 10 

“surplus lands” from transactions involving Ngāti Whātua Ōrākei.155 

[NGA.AG.001.00001] 

 

151 In addition to the “surplus lands” acquisitions, the Crown continued 

to directly transact with Ngāti Whātua. Between 1847 and 1855 the 15 

Crown and Ngāti Whātua entered into transactions in Remuera and 

Mount Smart involving some 1820 acres.156 [NGA.AG.001.00001] 

 

152 Ngāti Whātua protested the affront the “surplus lands” policy posed 

to their mana whenua. When one transaction between Paora 20 

Tūhaere and a settler named McConochy was invalidated following a 

Crown investigation, Tūhaere refunded McConochy the purchase price, 

retook possession of the land in question, and had an open 

letter to the “White People of Auckland” published in the 

newspapers. In it, he argued the government had no right to 25 

interfere in the arrangements he had made with McConochy.157 

Although the translated letter referred to a “sale” to McConochy, it 

nonetheless made it clear Tūhaere maintained an interest in the 

land. Again, I consider this is evidence that, just as with the 1840 

transfer to the Crown, Ngāti Whātua were using land transactions to 30 

facilitate personal relationships with settlers; the bargain involved a 

relationship between Ngāti Whātua and McConochy, and from Ngāti 

Whātua’s perspective they had as much right as the governor to 

determine who should live among them and the Crown had no right 
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to interfere.158 [NGA.AG.120.00001] 

 

153 Ngāti Whātua also expressed concerns about the difference between 

the price offered to Māori by the Crown, and the price the Crown 

received when it on-sold to settlers. For the Remuera and Mount 5 

Smart transactions I have just described, Ngāti Whātua received on 

average £1 14s per acre. The Crown then on-sold for between £20 

and £200 per acre.159 The profit made by the Crown did not 

translate to the provision of services to Ngāti Whātua. When 

speaking about the revenue gained from on-sale of land, Paora 10 

Tūhaere said:160 [NGA.AG.001.00001] 

 

The natives do not know what is done with the 

money. I have heard that it is spread out upon 

roads, and a part upon schools. The natives are 15 

suspicious, and say that this statement is only put 

forth in order to get the land at a cheap rate from 

the natives. 

 

154 Governor Gore Browne replaced Grey in 1855. He was acutely 20 

aware both of the sentiment amongst the settler community that 

land acquisition should continue apace, and the growing disquiet 

amongst Māori at the alienation of land, with none of the protections or 

benefits promised by their Treaty partner, the Crown.161 

[NGA.AG.120.00001] 25 

 

155 Yet despite growing misgivings at the Crown’s behaviour, Ngāti 

Whātua’s commitment to the alliance it sought to build with the 

Crown continued. Ngāti Whātua hosted the Kohimarama 

Conference of 1860, called by Gore Browne in response to the 30 

outbreak of war in Taranaki, and attended by over 200 rangatira. 

At the Conference Tūhaere affirmed Ngāti Whātua’s commitment to 

its relationship with the Crown. He believed further unity would 

assist with problems developing between Māori and settlers, 
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advocating for the inclusion of Māori in the settler government.162 

[NGA.AG.001.00001] 

 

156 Gore Browne had attempted to achieve some reciprocity in the 

Crown’s dealings with iwi, introducing a range of legislation which, 5 

among other things, was intended to improve Māori access to 

education and enable greater Māori self-government in Māori 

districts. However, by this time the seat of government had 

removed to Wellington and the settler Assembly was loathe to direct 

funds towards such schemes.163 [NGA.AG.120.00001] Tūhaere’s 10 

calls for representation in the settler government similarly went 

unheeded. Governor Grey, who returned for a second term in 1861, 

rejected calls to reconvene the Kohimarama Conference in very 

disparaging terms.164 [NGA.AG.001.00001] 

 15 

157 In addition, tension was growing as a result of the war in Taranaki, 

and the outbreak of war in the Waikato in 1863. Although Ngāti 

Whātua did not join the fighting against the Crown, they faced 

suspicion and harassment as rumours of a Māori attack upon 

Auckland grew in 1863. Ngāti Whātua were subject to a curfew and 20 

required to wear a scarlet chevron badge to demonstrate their 

loyalty to the Crown.165 [NGA.AG.001.00001] 

 

158 In short, the 1860s had been marred by settler/Māori tension, 

persistent loss of land, and a failure of the Crown to honour its 25 

obligations as Treaty partner. As early as 1853 Āpihai had asked for 

more protection from the government and become more determined 

to hold on to the Ōrākei lands. In a farewell speech to Grey, Te 

Kawau stated:166 [NGA.AG.200.00036] 

 30 

Friend, when you arrive on the other side, tell the Queen 

about the good arrangements you have made in regard to the 

formation of a township on our land and let this land be 

reserved for our own use for ever and let us have a Deed for 
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it so that it may be safe. 

 

159 In the mid-1860s, Te Kawau, old, tired and disheartened, made an 

application to the Native Land Court for a Crown title for Ngāti 

Whātua’s remaining lands at Ōrākei. That application lead to Judge 5 

Fenton’s Ōrākei judgment, an important piece of evidence in 

showing Ngāti Whātua Ōrākei’s mana whenua in central Tāmaki. 

[NGA.AG.200.00025] I will now explain the case in more detail. 

 

Native Land Court case 10 

160 In 1869, Judge F D Fenton of the Native Land Court held a hearing 

to determine who had proper title to the Ōrākei Block. The Block 

spanned 700 acres from present day Mission Bay around the coast 

to the eastern margin of the Ōrākei Basin. Following the “surplus 

land” acquisitions and the continuing transactions from the Crown, it 15 

was by that time the sole remaining Māori owned land in the 

Auckland Isthmus. 

 

161 At the conclusion of the Native Land Court’s investigation into the 

title of the Ōrākei Block, the Court found in favour of Ngāti Whātua, 20 

rejecting other claimants’ (including representatives of Ngāti Pāoa and 

Ngāti Te Ata) interests. A Crown grant of the land in the names 

of Āpihai Te Kawau and twelve other trustees followed. 

 

162 I understand Marutūāhu do not consider the Fenton judgment is 25 

good evidence of Ngāti Whātua’s claim to central Tāmaki, on the 

basis Fenton did not fully understand the basis on which claims were 

being advanced, and provides an overly simplified view of the 

history of the isthmus. 

 30 

163 I disagree with this assessment. The records comprise not just 

Fenton’s judgment but also minute books recording the evidence 

given before Fenton. 
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164 Importantly the Native Land Court minute books for the Ōrākei 

claim, 1868-69, provide an enormous source of ethnographic 

material, over 500 pages of oral testimony from which it is possible 

to reconstruct many of the events in which our tupuna were 

involved from their recall of them first hand. 5 

[NGA.AG.012.00001], [NGA.AG.012.00002] I acknowledge the 

interpreters, the minute-takers, and the Judge, Fenton, were non- 

Māori, and the need for us to be circumspect with regard to the 

Judge’s interpretations and motives. However there is no doubt the 

minutes record voices from the past and they provide valuable 10 

insights into the conceptual thinking of those witnesses, both Māori 

and Pākehā, of the day which is quite unique for its time. 

 

165 The minutes are also valuable for what they do not say. There is 

very little about Marutūāhu hapū in them. What there is concerns 15 

relations between Ngāti Whātua and Ngāti Pāoa, relations which 

fortunately are more amicable due to mutual enterprise and 

support, peacemakings, intermarriage and proximity, compared to 

the other Marutūāhu hapū. There is little evidence of Marutūāhu 

asserting their interests over this land in the 1860s. Stone (while 20 

discussing land further south in the Waikato) suggests that 

Marutūāhu have a history of occupying lands over which they do not 

have mana whenua through the apparent permission or 

acquiescence of the traditional owners, and then laying “highly 

questionable” claims to desirable lands on the basis of continued 25 

occupation.167 It is my view that Marutūāhu are taking a similar 

approach now. 

 

166 Marutūāhu’s home territories seem to be entirely south of Auckland 

– at the Firth of Thames, and the Waihou Valley. For a time they 30 

moved inland and resided in the Horotiu (the middle Waikato valley) 

with relatives. They tried to take possession of land further south, 

Maungatautari and Matamata, from Ngāti Haua in the 1820s and 

1830s. 
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167 I want to comment briefly on Marutūāhu’s warfare with Ngāti Haua. 

At this time, Ngāti Whātua and other Tāmaki iwi had moved further 

south and were for a time sheltering with Marutūāhu, as a result of 

the Ngāpuhi invasions I have discussed earlier.168 This sheltering 5 

was in return for the help given by Te Taoū to Ngāti Pāoa when 

Ngāpuhi attacked Mokoia and Mauinaina. Together they all shifted 

to one strategic fortress on the Maungatautari foothills. But the 

Waikato tribes, Ngāti Haua most of all, decided that these people 

were intruders who needed to return to their homelands. The one 10 

day battle of Taumatawiwi in 1830 led by Te Waharoa of Ngāti Haua 

caused Marutūāhu to retreat. Āpihai Te Kawau, Te Horeta of Ngāti 

Whanaunga and Kohirangatira of Ngāti Pāoa rallied those within the 

pā and pushed Ngāti Haua back.169 The next day an unexpected 

peacemaking led to an agreement whereby Te Waharoa granted 15 

immunity to everyone to leave and return to their homes. Following 

Taumatawiwi, Ngāti Pāoa and Āpihai Te Kawau’s people headed 

north together, then Āpihai separated off and rejoined old allies in 

the Waikato for a few years before returning to the isthmus 

permanently. It is a shame the Marutūāhu tribes (other than Ngāti 20 

Pāoa) now do not recall previously close relationships and times of 

cooperation. 

COURT ADJOURNS: 3.32 PM 
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COURT RESUMES: 3.50 PM 

EXAMINATION CONTINUES:  MR HODDER 

Q. If you could start reading from there please. 

 

WITNESS CONTINUES READING BRIEF OF EVIDENCE 5 

The aftermath of the Native Lands Case – the Crown 

purchases Ōrākei 

168 Ngāti Whātua took a leadership role in the operation of the Māori 

Parliament through the 1870s and 1880s, holding sessions at Ōrākei 

under the chairmanship of Paora Tūhaere.170 The iwi’s relationship 10 

with the Crown was less savoury. Despite Fenton having 

conclusively found for Ngāti Whātua Ōrākei in the Ōrākei judgment, 

the push to exclude Ngāti Whātua from their lands continued almost 

immediately. [NGA.AG.200.00036] 

 15 

169 In 1882, an Act was passed which provided that parts of the Ōrākei 

block could be leased for periods of up to 42 years.171 

[NGA.AG.200.00036] The Crown grant to Ngāti Whātua was now 

no longer “inalienable” as promised.172 [NGA.AG.200.00001] 

 20 

170 In 1886 the Crown took land at Bastion Point for defence 

purposes.173 [NGA.AG.200.00036] 

 

171 In 1898, the land subject to the Crown grant was partitioned by the 

Court, and allocated amongst the trustees and their descendants 25 

who were deemed to be the beneficial owners.174 

[NGA.AG.200.00001] The partition took place despite an 

application by Renata Uruamo under the Native Equitable Owners 

Act in 1886 to have the owners recognised as trustees only, rather 

than as owners; the application was dismissed.175 30 

[NGA.AG.200.00036] The land now belonged to only a select few, 

rather than all members of the tribe. 
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172 Paora Tūhaere died in 1892.176 Ngāti Whātua leader Otene Paora 

took up the struggle to see land held for the benefit of all iwi 

members. In 1904 he applied to the Native Land Court to 

repartition the land to include “other descendants of Tuperiri” on the 

title, but was unsuccessful.177 He also sought, through Hone Heke, 5 

the Member of Parliament for Northern Māori, an investigation into 

the situation.178 [NGA.AG.200.00036] 

 

173 The Stout-Ngata Commission, a commission of inquiry established in 

1907 to determine the best uses of the remaining Māori estate, 10 

reviewed the Ōrākei situation. They recommended 85 acres 

comprising the papakāinga and nearby lands be reserved for 

occupation by Ngāti Whātua.179 [NGA.AG.200.00036] The 

Commission also determined the decision to grant land to 

individuals as beneficial owners rather than trustees was “illegal and 15 

void”.180 [NGA.AG.200.00001] 

 

174 The 1909 Native Land Act gave owners an increased freedom to sell. 

The descendants of the trustees sold to the Crown, who was eagerly 

purchasing land, in 1913. By 1918, and despite a number of 20 

petitions to the government by Otene Paora and others, the bulk of 

the land vested in Ngāti Whātua following the Ōrākei decision was 

back in the hands of the Crown.181 [NGA.AG.200.00001], 

[NGA.AG.200.00036] 

 25 

The 20th Century – further alienation by the Crown 

175 By the 1920s, the majority of Ngāti Whātua people had left the 

village. This was particularly so after the flooding of the papakāinga 

worsened in 1921, after construction of a raised roadway over a 

sewerage pipe that had been built across Okahu Bay a decade 30 

earlier.182 The building of the sewer pipe and treatment plant at 

Okahu Bay is a phenomenal display of the Crown’s attitude towards 

Ngāti Whātua Ōrākei and the steps it would take to force Ngāti 

Whātua from the papakāinga. Notably, only Ngāti Whātua, not the 



190 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

other iwi who now claim mana whenua in the area, protested. 

[NGA.AG.200.00036] 

 

176 Nonetheless, some Ngāti Whātua continued to live at the 

papakāinga. The difficulties of the decades which followed 5 

demonstrate both the government’s eagerness to acquire the last 

vestiges of Māori land interests, and Ngāti Whātua Ōrākei’s 

commitment to retaining what land it could. 

 

177 For instance, Āpihai Te Kawau had confirmed the gift of land for the 10 

chapel, a burial ground and the school at Ōrākei by conveying four 

acres of land to the Crown to be entrusted to the Church in 1858. It 

was no longer being used by the Church and, although the legal title 

did not change, in accordance with Ngāti Whātua tikanga, Ngāti 

Whātua considered the land had been returned. The land still 15 

belonged to the people. A number of Ngāti Whātua families lived 

there. In 1926 that land was sold by the Church to the Crown, the 

money was applied to various schools trust boards and the 

occupants were forced to vacate.183 [NGA.AG.200.00036] 

 20 

178 Several years later, in 1929, Ngāti Whātua Ōrākei took a case to the 

Supreme Court seeking consolidation of the limited lands which 

remained in Ngāti Whātua hands into one 12 acre block. The case 

was unsuccessful.184 [NGA.AG.200.00036] 

 25 

179 A Māori Land Court inquiry led by Judge Acheson in 1930 sought to 

investigate the transfers of land, and form a view as to whether the 

papakāinga should have been reserved as a home for Māori. The 

Judge concluded the Ōrākei block should have been a tribal reserve 

protected from sales. However, the Crown refused to produce 30 

records and withdrew from the inquiry, on the grounds the Court 

had stepped outside its terms of reference. The government did not 

take action nor make the Acheson report public for many years.185 

[NGA.AG.200.00036] 
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180 Instead, the Kennedy Commission in 1938-1939 produced a report 

endorsing the Crown’s actions and justifying its eviction programme 

for remaining occupants of the papakāinga. The Commission, 

although acknowledging errors in process (and recommending 

additional money to be paid), concluded the Crown had lawfully 5 

gained title to the papakāinga land, that those who remained had no 

legal basis for doing so, and that the papakāinga, still suffering from 

flooding and sanitation issues, was unfit for habitation. The 

Commission further confirmed the purchase of the Church site the 

Crown made in 1926 was lawfully made.186 Eviction notices were 10 

served following the Commission’s inquiry. [NGA.AG.200.00036] 

 

181 In 1940, Michael Joseph Savage, who had been supportive of Ngāti 

Whātua, in part due to his party’s alliance with Ratana, died. He 

was interred at Bastion Point, and in 1941 a memorial to him was 15 

built at the Ōrākei Domain.187 In 1941, land which had been taken 

for defence purposes at Bastion Point was handed to the Auckland 

City Council to administer as a reserve.188 [NGA.AG.200.00036] 

 

182 The fight to retain the papakāinga continued through the 1940s. 20 

With the assistance of Princess Te Puea of the Waikato, and the 

unionist supporters, a 300 ft palisade was constructed around the 

pā at Ōrākei. The new Prime Minister, Fraser, warned Te Puea 

protecting the pā may result in her imprisonment. He announced to 

Parliament a plan that would relocate the occupants of the 25 

papakāinga, which was rejected by Ngāti Whātua and Te Puea. A 

meeting was held at Ōrākei in 1946 to try and resolve the 

differences.189 [NGA.AG.200.00036] 

 

183 Throughout this time, Ngāti Whātua Ōrākei made some gains 30 

through the Courts. They applied to the Māori Land Court for 

decisions on the ownership of land taken for roading and on which 

no roading had been formed; for the foreshore, and to make the 

remaining land inalienable reserve. The Court appeared 
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sympathetic. Acheson awarded them an accretion at Okahu Bay on 

the basis that it had accrued before the sale.190 

[NGA.AG.200.00036] 

 

184 However, in 1950, following the election of a new government, the 5 

Crown used the Public Works Act to take the remaining 2.5 acres 

around the marae, where about 120 people were living in cramped 

conditions, without sewerage or adequate water supply, and the 10 

acre exchange block on the Bastion Pt ridge – thus Ngāti Whātua 

Ōrākei was landless.191 [NGA.AG.200.00036] 10 

 

185 As relocation proceeded in 1951, demolition went ahead. The 

meeting house, Te Puru o Tāmaki, was torched.192 

[NGA.AG.200.00036] 

 15 

186 By July 1952 the papakāinga had been cleared. Some of Ngāti 

Whātua Ōrākei were relocated to Kitemoana St or ‘Boot Hill’.193 

[NGA.AG.200.00036] 

 

187 Te Puea petitioned Parliament seeking three acres on the flat in 20 

exchange for the 10 acres taken on the hillside, hoping to build a 

model pā there. She said Māori would build the house, but asked 

the State and the Council share with them the cost of drainage. In 

return she proposed marae trustees comprising representatives of the 

State, Council and Māori people. The Crown offered a new site 25 

for a marae at Bastion Point. The Ngāti Whātua people refused it. 

The sanctity of the old site made it irreplaceable.194 

[NGA.AG.200.00036] 

 

A new marae for Auckland? 30 

188 However, plans for a new marae, not at the old site, continued. In 

August 1954, the Minister of Lands, the Hon EB Corbett set apart 

one acre 19.3 perches as a ‘reserve for the use or benefit of Māoris’ 

under the Land Act 1948.195 In 1955, the Minister applied to the 
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Māori Land Court to vest that land in trustees under s 437(4) of the 

Māori Affairs Act. At a hearing of the Māori Land Court, the Court 

heard that although the people of Ōrākei had resented the initial 

proposals for a “multicultural marae for Auckland”, they had since 

agreed to other Māori joining the trusteeship.196 Accordingly, in April 5 

1959, the Court vested the land in an ad hoc agglomeration of 

trustees who formed the Ōrākei Marae Trust Board. It comprised 

four Māori members of Parliament, four from the Auckland District 

Māori Council, four from various Pākehā organisations such as the 

Auckland Rotary Club, Okahu Bay Progressive Association, 10 

Department of Māori Affairs and Auckland Council. There were only 

four members from Ngāti Whātua and no Kaumātua.197 

[NGA.AG.200.00001], [NGA.AG.200.00036] 

 

189 My father wrote, “Beyond the implications of silence the only 15 

expressed criticism from Ōrākei on the subject of a marae focused 

on the vexed question of the ratio of tangata whenua to nontangata 

whenua among the trustees. … It was not that a marae 

could not be multicultural … what defies definition is multicultural mana 

over a marae within the precincts of a tangata whenua 20 

community.”198 

 

190 Our people held their silence, not wishing to jeopardise any 

possibility of their former marae in Okahu Bay being returned to 

them. They were vexed that they should find themselves 25 

outnumbered on a decision-making board in regards to a meeting 

house, which by rights sits at the core of tribal identity. Yet as 

tangata whenua they were equally mindful of their obligations to 

manaaki tangata, including those enthusiastic civic-minded Pākehā, 

the immigrant Māori population to Auckland of some 20,000-30,000 30 

in the late 1950s, Māori welfare officers, university lecturers and 

government officials. The initial trustees, full of goodwill but 

oblivious to their ignorance of tikanga Māori, launched a major 

building programme and trampled all over the very people they 
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were trying to be charitable towards. The theme was ‘come 

together’; it had widespread backing from the city, pledges were 

given, contracts let and towards the end of 1973, the meeting house 

was begun.199 

 5 

191 Reverend Māori Marsden explained that the people of Ōrākei, as a 

consequence of being forced to shift up on to what became known 

as ‘Boot Hill’, “became displaced persons, without a country or land, 

a people without mana, a people who had lost their identity and 

their mauri (their life-force).… To accept the marae at that stage 10 

would have been a mockery of their Māoritanga, the final 

humiliation to the remaining shreds of their pride.” 200 

 

192 In 1974 the new marae was constructed, and the meeting house 

was named Tumutumuwhenua. 15 

 

Bastion Point – protests and aftermath 

193 In September 1976, the Minister of Lands released plans for the use 

of 60 acres for public reserves and housing. The Ōrākei Māori 

Committee (later Action Group), under the leadership of JP Hawke 20 

and J Rameka, occupied the land at Bastion Point designated for 

development, in protest of the government’s plans.201 Protracted 

negotiations were undertaken between the former owners and 

beneficiaries in the Ōrākei Block led by Kaumātua Piriniha Reweti, 

and the Action Group, and with the Commissioner of Crown Lands 25 

and the government. 506 days later, the Bastion Point protesters 

were evicted on 25 May 1978 for trespassing on their own ancestral 

land. [NGA.AG.200.00036] 

 

194 I note that the protest at Bastion Point was the culmination of over 30 

one hundred years of continual representations made through 

proper channels. In fact our people had taken eight actions to the 

Māori Land Court, four to the Supreme Court, two to the Court of 

Appeal, two in the Compensation Court, made six appearances 
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before various commissions of inquiry, and fifteen petitions to 

Parliament seeking the restoration of tribal ownership of their land. 

All had failed. 

 

195 In October 1978, the Ōrākei Block (Vesting and Use) Act established 5 

a trust with 25 acres held in one title, devoid of shares, inalienable 

and protected by statute. To determine beneficiaries of the trust, 

Tuperiri was named as the founding ancestor. The land included 30 

former state rental houses and units. 

 10 

196 The passing into law of this Ōrākei Block (Vesting and Use) Act not 

only gave the hapū title to its former rental housing estate but also 

restored in substantial measure the hapū’s claim to the status of 

tangata whenua. It established a seven member Trust Board which 

included four Kaumātua. 15 

 

197 The real advance in 1978 was that the land had been made freehold 

land, and by special Act was made inalienable. The land could be 

held communally, vested in a tribally elected board, ‘to hold, conserve 

and administer as a perpetual estate and turangawaewae 20 

for its beneficiaries’.202 Ōrākei was at that time the only tribe in 

New Zealand to own all that it had in the customary way.203 This 

was a return to the trustee-not-owner stance in line with the 

customary tribal principle, long fought for by Āpihai Te Kawau, 

Paora Tūhaere, Renata Uruamo and Otene Paora on behalf of Te 25 

Taoū, Ngāoho and Te Uringutu for the remnants of the Ōrākei Block. 

[NGA.AG.200.00036] 

 

198 In 1983, Ngāti Whātua Ōrākei had a number of hui to discuss a 

predicament they could no longer tolerate: the marae and 30 

Tumutumuwhenua. The first was with their Ngāti Whātua kin at a 

general meeting at Arapaoa. The Kaipara sector carried the take 

back to Ōrākei for a second meeting with Ngāti Whātua as a whole 

on 7 October. Then an invitation to “all Māoris” to gather at Ōrākei 
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and discuss the issue was sent to each of the Auckland marae, the 

Māori members of Parliament, the New Zealand Māori Council and 

Department of Māori Affairs. Nearly all of the several Auckland 

marae were represented. Those that were not, Tirahou, Freeman’s 

Bay and Waititi, sent letters supporting Ngāti Whātua control, the 5 

latter listing 30 Māori organisations that also supported that view. 

 

199 In the three meetings there was no dissent – Māori had 

unanimously resolved that the mana of the marae, the right to its 

control, belonged to the tangata whenua, Ngāti Whātua. That was 10 

how Māori people settled the matter. Tradition had at last followed 

the children to the cities. With the recognition from other groups 

that Ngāti Whātua should control the marae, the symbolism in 

Auckland’s Māori name, Tāmaki Makaurau took new meaning – 

Tāmaki where all may belong, not despite, but because of Ngāti 15 

Whātua.204 [NGA.AG.200.00036] I note that Marutūāhu was not 

present in any of the discussions amongst Māori resident in Tāmaki at 

this time, nor did they contest Ngāti Whātua Ōrākei’s status as 

tangata whenua. 

 20 

200 Ngāti Whātua of Ōrākei invited all bona fide Māori groups in 

Auckland to a meeting in Tumutumuwhenua on 8 October 1983. It 

was attended by the Minister of Māori Affairs the Hon Ben Couch 

and some 80 representatives of tribal and other organisations, 

including the Auckland District, the New Zealand Māori Council, 25 

nationally prominent elders and spokesmen, such as Sir James 

Henare, the MP for Northern Māori, Dr Bruce Gregory, key Kaipara 

elders - Ned Nathan, James Pene, Māori Marsden - and Sir Graham 

Latimer, who had been earlier chosen to represent Kaipara and join 

forces with the tangata whenua. 30 

 

201 They agreed that Ngāti Whātua would accept Tumutumuwhenua 

providing the title of the land went with it. The Minister assured the 

hui he would see to it that procedures to achieve that were put in 
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motion. Unfortunately, he failed to act on his promise. There was 

a snap election, the Government fell, and Labour took office. The 

Hon Koro Wetere, the new Minister for Māori Affairs, appeared 

sympathetic but wanted to consult all interested parties himself.205 

 5 

The Ōrākei Report and redress 

202 In February 1984 the Wai 9 Ōrākei claim was lodged by Joseph 

Hawke and twelve others. In 1985, the Waitangi Tribunal held two 

hearings at Ōrākei. Then in April 1986 a new claim was filed under 

the amended Treaty of Waitangi Act and more hearings were held 10 

later that year. 

 

203 The Tribunal recommended the marae be vested in Ngāti Whātua o 

Ōrākei Māori Trust Board, a recommendation which was accepted in 

1988.206 Ministers K Wetere, R Prebble and B Gregory issued a joint 15 

press statement: 

 

The Key to the restoration of tribal mana to Ngāti 

Whātua of Ōrākei is the marae, so it is very pleasing 

to confirm the vesting of the Ōrākei Marae, church, 20 

urupa and access strip in the Ngāti Whātua of Ōrākei 

Trust Board [sic]. 

The marae will now be a place where Ngāti Whātua 

of Ōrākei have standing as of right once again. For 

though the marae was part of Ngāti Whātua 25 

ancestral lands they have had no control over it. 

 

204 I would like to make a few points at this juncture because the 

backstory to our marae, in my view, illustrates the very essence of 

why we are here today. 30 

 

205 Throughout Ngāti Whātua Ōrākei’s history, the Crown has taken 

unsolicited and aggressive initiatives at various times which have 

forced the community to accept and redefine itself, its origins and 
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its place in the wider Māori world. The Crown’s decision in the early 

1960s to build a marae for the city on land taken away from the 

tangata whenua, coupled with the expectation that Ngāti Whātua 

Ōrākei would play the role of tangata whenua on other people’s 

terms, defies definition in Māori thinking. You cannot have 5 

multicultural mana. The Crown has expected Ngāti Whātua Ōrākei 

to conform to whatever proposal has been put forward with little 

consideration of tikanga Māori. 

 

206 Again, in spite of all the negotiations, Tribunal hearings, historical 10 

claims and accompanying evidence in the intervening years, the 

Crown imposed yet another definition on us in 2007, when they 

proposed Nga Mana Whenua o Tāmaki Makaurau – the Tāmaki 

Collective Deed of Settlement. As the name suggests it envisages a 

sort of multi tribal mana whenua across a vast regional district from 15 

the upper Waitematā to the upper Waikato. It too defies definition 

in Māori terms. There cannot be multitribal mana over whenua 

within the precincts of tangata whenua. There cannot be more than 

one tangata whenua with mana i te whenua. It is not logical. The 

collective approach was supposed to be confined to recognising 20 

some shared interests and apportioning some redress from land in 

Crown title fairly as part of individual iwi/hapū settlements where 

they have a well-founded evidence-based Treaty claim. 

Unfortunately, in my view, it has made a mockery of everything 

Māori and been the cause of deep humiliation again for Ōrākei. 25 

  

207 This is particularly so given our entry into Ngā Mana Whenua o 

Tāmaki Makaurau Collective Deed of Settlement has been perceived 

by some as an abandonment of our mana whenua. By entering into 

the Deed of Settlement we did not abandon our mana whenua. 30 

Rather, faced with the proposal, Ngati Whatua exercised our mana 

whenua by choosing to participate – showing whanaungatanga with 

the other participants in the same way we did when they came to 

stay on our lands in the nineteenth century. 
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208 To return to the chronology – the Ōrākei Act 1991 included not only 

vesting of the marae and the meeting house, but also title to 

Takaparawhau and Okahu parks (some 50 hectare), preferential 

access to state rental housing elsewhere on their former estate, and 

a 2 hectare block for commercial development on Takaparawhau, 5 

plus a $3m endowment and a consultant on a four year contract to 

help draw up a strategic plan for all operational activities.207 It was, 

at last, unequivocal recognition of Ngāti Whātua Ōrākei’s 

rangatiratanga. 

 10 

209 Once the land once known as Bastion Point was returned by the 

Crown, the first post settlement co-governance mechanism, the 

Ōrākei Reserves Board came into being, comprising three members 

from Auckland City Council and three members from Ngāti Whātua 

Ōrākei. Ngāti Whātua Ōrākei employed the term ‘whenua rangatira’ 15 

to denote land peacefully occupied, land in a state of peace. This is 

in contrast to the term ‘whenua mahue’, at the other end of the 

spectrum, meaning land deserted.208 The Whenua Rangatira is in 

Ngāti Whātua Ōrākei tribal ownership and is a reserve co-managed 

with Auckland Council for the benefit of the hapū and the people of 20 

Auckland. [NGA.AG.006.00001] 

 

210 In 1992, the Crown returned to the Ōrākei hapū 3.5 hectare of land 

lying adjacent to Unitec in recognition of the hapū’s gift of 3240 

acres to the Crown in 1841.209 25 

 

211 Between 1992 and 1996, negotiations were held with the Crown to 

purchase the railway station and 20 hectare of surrounding land, 

rather than pursue a Treaty claim over the reclamation of the 

former harbour bed. The Trust Board raised the purchase price of 30 

the land by on-selling the leasehold to development partners and 

bought the site.210 

 

212 In August 1993, the Ngāti Whātua o Ōrākei Trust Board, 
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represented by Joe Hawke, Hugh Kawharu and four others, lodged 

Wai 388 before the Waitangi Tribunal. The claim charged the Crown 

with eight breaches involving the land transactions between 1840 

and 1854; “whereby the Crown transformed the Treaty partnership 

between our tupuna and the Crown into a mechanism to provide 5 

revenue to the Colonial Government by resales of land to settlers 

without due regard to the continuing mana whenua rights of our 

hapū.”211 

 

Ngāti Whātua’s mana whenua yesterday and today 10 

213 The defendants in this proceeding dispute that Ngāti Whātua Ōrākei 

hold mana whenua in central Auckland. To the contrary, the role 

that Ngāti Whātua Ōrākei has played in the Tāmaki isthmus makes 

clear our status as tangata whenua. It is telling that our claim to 

lands is disputed, while our acts of rangatiratanga and 15 

manaakitanga go unchallenged. 

 

214 One particular example that stands out to me is on the occasion of 

the 125th anniversary of the founding of Auckland in September 

1965. It was held beside Governor Hobson’s grave in Grafton 20 

cemetery. I was present at this event. 

 

215 The hapū party of 12 was led by its three elders and supported by 

three representatives from Waikato and Ngāpuhi. The main Pākehā 

personnel included the Mayor of Auckland, heads of the armed 25 

services, representatives of patriotic societies and many Auckland 

schools. The senior tangata whenua speaker, Timi Te Hikoi Paora, 

was one of only three speakers. This speaking privilege was 

accorded to the tangata whenua by Māori and Pākehā alike in 

recognition of their former propriety rights in Auckland, which was 30 

emphasised in the addresses given by the Mayor and the 

Commodore Auckland.212 The mayor used the occasion to speculate 

on what Hobson’s reactions might have been to the city’s 

development. The Commodore referred to the Treaty of 
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Waitangi.213 Timi Paora challenged the Mayor to honour the Treaty’s 

pledge of partnership insofar as it concerned the city and the Ngāti 

Whātua of Ōrākei.214 [NGA.AG.006.00001] A photo of this event 

is below: 

EXAMINATION CONTINUES:   5 

A. And if I’m not very much mistaken, there’s a little girl in the middle at the 

back with a skirt on and socks down and I think that’s me. 

 

WITNESS CONTINUES READING BRIEF OF EVIDENCE 

216 The event is significant for a number of reasons. It gave recognition 10 

to the relationship Ngāti Whātua Ōrākei had with the Crown’s 

representative, William Hobson, and the enduring relationship 

between them created by the allocation of land blocks for settlement 

and provisioning the new town and its people, ironically at a time when 

Ngāti Whātua Ōrākei were all but landless. It made certain 15 

demands on the Ōrākei community due to their historic pre- 

European ties to Auckland and the Tāmaki isthmus. It showed in 

what ways they as the tangata whenua were able to justify their 

belief that they had a contribution to make to civic life in general, as 

well as to Māori life in particular, and how they could do this without 20 

abrogating the rights and duties of others.215 And it undoubtedly 

secured Ngāti Whātua Ōrākei’s place in the calendar of civic 

formalities thereafter. All subsequent mayors have continued to this 

day to establish warm personal relations with the hapū, taking with 

them from time to time fellow councillors and council staff.216 25 

[NGA.AG.006.00001] 

 

217 We have continued to make these contributions since. Ngāti 

Whātua’s continuing mana whenua over Tāmaki Makaurau is evident 

from the role we play in the city today. A few examples include: 30 

 

217.1 When Tuhoe sought to set up a marae in Tāmaki for their 

people who had migrated northwards in the 1970s, they 
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sought permission from Ngāti Whātua as tangata whenua. 

Today, Māoridom has recognised that Ōrākei takes 

precedence, at least in central Auckland, as the marae of the 

tangata whenua. 

 5 

217.2 In 1990, Ngāti Whātua led the welcome at the opening of the 

Commonwealth Games at Mount Smart Stadium. We assisted 

in the opening of the Commonwealth Law Conference. As 

part of the 150th anniversary commemorations of the signing 

of the Treaty of Waitangi we put a newly constructed waka 10 

taua named Māhuhu ki te Rangi with a crew of well over 120 

kaihoe (paddlers) on the Waitematā and at Waitangi.217 

 

217.3 In 1996, Ngāti Whātua proposed a five-member committee 

(three representatives for Ngāti Whātua to recognise our 15 

mana whenua over the museum site, and one representative from each 

of Tainui and Ngāti Pāoa to recognise their pre- 

Treaty historic relations) to give advice to the governing trust 

board of the Auckland Museum on matters of Māori 

protocol.218 The proposal was accepted and the committee is 20 

still known as the Taumata-a-Iwi, chaired by a member of 

Ngāti Whātua Ōrākei.219 

 

217.4 The three iwi similarly are involved in the management of 

Hamlin’s Hill as a park for public enjoyment. It is an 80 25 

hectare block of land in Crown title which lies in a shared 

zone of interest for all three tribal groups.220 

[NGA.AG.009.00001] 

 

217.5 In 1996, Te Runanga o Ngāti Whātua entered into an 30 

agreement with the Crown to co-purchase and monitor health 

care services for all Māori people (at the time approximately 

76,000), resident within the tribal district. It was an 

innovative Treaty-driven scheme shared with Tainui and Tai 
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Tokerau tribes known as MAPO (Māori Co-purchasing 

Organisation). The Ngāti Whātua MAPO was called Tihi Ora 

(more properly Te Tihinga o Ngāti Whātua). Contracts were 

entered into with Ngāti Whātua o Ōrākei Health Services 

(NWOHS) to provide health services to the Ōrākei hapū and 5 

other Māori, Pacific Island people, recent immigrants and lowincome 

populations in Auckland. NWOHS expanded into Glen 

Innes in 2001.221 

 

217.6 In 1999, Ngāti Whātua o Ōrākei welcomed the Asia Pacific 10 

Economic Co-operation (APEC) forum. The hapū were also 

invited by Council to contribute to a joint Arts Agenda, 

followed up later with representation on the inaugural 

Auckland Festival Trust and a seat on ‘The Edge’ Board 

(responsible for the Aotea Centre, Town Hall, and Civic 15 

Theatre).222 

 

217.7 Between 2002 and 2003, Ngāti Whātua were involved in a 

government and private sector-funded consortium together 

with Auckland New Ventures Trust, Poutama Trust and 20 

Tourism Auckland to facilitate Māori participation in business 

opportunities associated with the Louis Vuitton and America’s 

Cup regattas. Ngāti Whātua also played a key role in fulfilling 

its manaakitanga responsibilities.223 

 25 

217.8 In February 2003, Ngāti Whātua Ōrākei used the land 

returned next to Unitec to develop a 133-bed student 

apartment block in a joint venture with Townscape.224 

 

218 In effect, these activities show rangatiratanga in action. Our 30 

involvement in welcoming visitors to Auckland is a display of 

manaakitanga, the hospitable thing to do for guests who come to 

the whenua to which we belong. Our understanding of utu, 

(reciprocity), underpins and guides our relationships with all those 
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with whom we work. Local and central government bodies have 

recognised our mana whenua. Our track record is substantiated by 

the historical record. What we do in the Auckland city community 

today is in essence a continuation of the role we have played from 

the very beginning of the colonial era, and in fact before that too. 5 

 

III. THE AGREED HISTORICAL ACCOUNT 

 

219 In the next section of my evidence, I explain how, and the extent to 

which, the historical account I have just provided aligns with the agreed 10 

historical account (AHA) which the Crown and Ngāti Whātua 

Ōrākei entered into as part of settlement negotiations. 

 

220 The reason it is important to understand the limitations of the AHA 

process is because the AHA contained in the Deed of Settlement 15 

between the Crown and Ngāti Whātua Ōrākei is a partial summary, 

not our entire history. The tikanga-compromised explanations of 

land transactions in the AHA do not tell the whole story. Nor does 

the AHA adequately explain Ngāti Whātua Ōrākei’s relationships with 

other iwi in the isthmus. [NGA.AG.001.00001] 20 

 

221 It is also important to understand the difficulties Ngāti Whātua 

Ōrākei encountered in the drafting of the AHA to understand our 

deep frustration at the Crown’s offer of land in which we have mana 

whenua to Marutūāhu. Both are representative of the Crown failing 25 

to fully engage as it ought to as a Treaty partner, despite the best 

efforts of Ngāti Whātua Ōrākei. We consider that just as the Crown 

disregarded tikanga principles during the drafting of the AHA, so too 

has it disregarded tikanga in its overlapping claims policy. 

 30 

222 Unlike the Waitangi Tribunal process in which all parties face one 

another “kanohi ki te kanohi”, the OTS is responsible for the direct 

negotiation process. In the interests of expediency, negotiating 

teams from the claimant group and the Crown sit at the table and 
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negotiate the component parts of a settlement package. For the 

most part the process is necessarily kept confidential until such time 

as consultation is required. I acknowledge the different approaches 

to settlement have their pros and cons. 

 5 

223 In May 2003, Ōrākei entered into direct negotiations with the Office 

of Treaty Settlements in regard to Wai 388, and began working on 

an agreed historical account with the Office.225 I joined the 

negotiation team as a co-writer. My father was keen to introduce 

basic principles of tikanga Māori and challenged the Crown to grasp 10 

the social and political organisation, ritual beliefs and practices, 

principles and values of Ngāti Whātua Ōrākei as they were in 1840; 

not as they were assumed to be by colonial protectors, missionaries, 

governors and government officials, ardent in their desire to release 

the hapū from a state of barbarism, and from the ownership of their 15 

ancestral land. He had presented a comprehensive paper “Ko te 

Mana Whenua o Ngāti Whātua o Ōrākei” to the Crown in May 2003 

and pursued this discourse during the negotiations. 

[NGA.AG.114.02220] 

 20 

224 One of the very difficult aspects to these negotiations was the 

obvious age difference between my father, then in his 70s, a 

wellrespected rangatira and highly qualified academic, and the writer 

for the OTS team who was not yet 30 and was obliged to check 

everything with Crown Law, whom we rarely saw at all. In our 25 

minds, and with all due respect, this only added insult to injury. 

 

225 The other major stumbling block to negotiations was the Crown’s 

two dimensional secular mind-set. We were given to understand 

that our predilection for metaphor was difficult to decipher. Titahi’s 30 

prophecy, for example, was for Ōrākei the very rationale that 

prompted our people to seek out Governor Hobson and offer land as 

an enticement to join forces.226 It has been transmitted orally 

within Ngāti Whātua Ōrākei for almost 200 years. My father made 
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sure the tauparapara was recorded in the preamble.227 

[NGA.AG.001.00001] Similarly, the Kohimarama conference was 

such a significant political event for Māori in their efforts to assert 

rangatiratanga in their relationship with the Crown that it is referred 

to by Māori as the “kawenata” of Kohimarama. A kawenata 5 

(covenant) is much more than a piece of paper or a mere presence 

at a conference; it is a pact in the presence of God. This spiritual 

dimension just could not be rendered in the AHA – the Crown did 

not understand the significance of the Kohimarama conference, just 

as they did not understand our hope that the AHA and Deed of 10 

Settlement might be another kawenata; spiritual, emotional, and 

relational, not just words on a page. 

 

226 The AHA is in essence a means to substantiate the Crown 

acknowledgements and apology, rather than a fulsome historical 15 

account. The AHA is meant to summarise the key facts about the 

relationship between the claimant group and the Crown that give 

rise to breaches of the Treaty of Waitangi, as agreed between the 

Crown and the claimant group, and put the settlement redress into 

proper context.228 [OTS0500001] OTS argued that a summary of 20 

facts was more powerful and emphatic than an overly long and 

detailed narrative. There was no scope, we were informed by OTS, 

to explain Ngāti Whātua Ōrākei’s relationships with other iwi during 

the relevant period. Given the multiplicity of kinship ties in our 

whakapapa and the obligations those ties incur, this limited our 25 

narrative, and in our minds, skewed our narrative to quite an 

extent. 

 

227 Nonetheless, under the OTS regime we did not wish to impose any 

perspective that might jeopardise other iwi claims against the Crown 30 

or invite a cross claim. We did not want to be perceived as 

speaking for other iwi – there was a lot of animosity between iwi in 

Auckland at the time, and in particular jealousy towards Ngāti 

Whātua given the value of the land in our rohe. OTS’s policy of 
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focussing only on the relationship between the settling iwi and the 

Crown was another constraint. We were also very keen to have our 

historical account agreed to with the Crown and make it public 

knowledge given the changing demographics in Auckland city. 

 5 

228 The AHA reflects a compromise between the Crown and Ngāti 

Whātua Ōrākei. To demonstrate how this compromise affected the 

history contained in the AHA, I will briefly outline some of the 

debates we had: 

 10 

228.1 Ngāti Whātua Ōrākei wanted to retain Māori words such as 

‘tuku’ and ‘utu’ and ‘tino rangatiratanga’ in the text. We 

highlighted that the English and Māori versions of Article 2 of 

the Treaty were not the same and had different meanings and 

effects. The Crown preferred to incorporate the full texts of the Treaty 15 

at the front of the AHA rather than set out those 

differences of view. The Crown did not consider the 

translation of the Māori text in Article 2 was significantly 

different to the English text.229 [NGA.AG.001.00001] 

 20 

228.2 Ōrākei argued that their chiefs, particularly Āpihai Te Kawau, 

did not merely seek protection from the Crown, but sought to 

increase their political and economic strength and enhance 

their mana. (see paragraph 2.49). Though relatively small in 

number, and conflict behind them, they sought another ally 25 

and a strategic alliance, as they were accustomed to doing. 

Crown policy has long focused on land loss and population 

and the Crown refused to entertain the word “alliance”. The 

compromise was “a bid for power and mutual benefit from the 

establishment of a European settlement and a desire for 30 

peace across the Isthmus”,230 and later “Ngāti Whātua and 

the Crown entered the transaction with a view to a mutually 

beneficial and enduring relationship.”231 

[NGA.AG.001.00001] 
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228.3 Ōrākei wanted sections which were framed around the 

personal relationships Ngāti Whātua and each governor – 

Hobson, FitzRoy, Gore Browne, and Grey – had built up. The 

Crown’s focus was on the types of land transactions and the 

mechanisms by which land was acquired. For Ngāti Whātua 5 

the governor was the personification of Crown authority in the 

contrived word “kawanatanga” in the Māori version of the 

Treaty and each governor had very different policies and 

quite distinct Treaty breaches. The compromise was to put 

both in the headings. For example: “Ngāti Whātua and 10 

Governor Hobson – Land Transactions 1841-1842”. 

 

228.4 Ōrākei saw the land as having been given and received, in 

accordance with their concept of “tuku rangatira”. The Crown 

wished to avoid repetition so the principle of “tuku rangatira” 15 

was stated just once in the whole historical account.232 Tuku 

rangatira was used to describe the pre-emptive waiver 

transactions between Ngāti Whātua and early settlers, but 

not, significantly, used to describe the 1840 block received by 

the Crown for the purposes of establishing the township. 20 

[NGA.AG.001.00001] 

 

228.5 When the Crown and Ōrākei could not agree on an issue, 

such as the inclusion of tuku rangatira, then it was considered 

an ‘interpretative statement’. Statements were included that 25 

were clear Ōrākei was speaking for themselves, for 

example:233 [NGA.AG.001.00001] 

 

Ngāti Whātua assert that the transactions 

were akin to the principle of tuku rangatira in 30 

that chiefs wished to create mutually 

beneficial relationships with Europeans and 

enhance their mana by making land available 

for settlement. Ngāti Whātua consider that, 
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consistent with their cultural practice of 

qualified transactions with other Māori groups, 

the pre-emption waiver transactions conveyed 

occupancy and use rights only. 

 5 

228.6 In the Preamble (at paragraph 2.7), a ’qualified transfer of 

land’ is equated to a ‘tuku rangatira’. Another example of the 

Crown not willing to accept our interpretation is set out in 

paragraph 2.64 in regard to ‘surplus lands’: “Ngāti Whātua 

consider that if the transactions were found to be invalid or 10 

otherwise flawed, customary title had not been extinguished 

and the land should have been returned to Ngāti Whātua 

ownership.” And later at paragraph 2.91 we had to say, 

“From Ngāti Whātua’s point of view, the reference to 

“payment” indicates that, from 1840, Ngāti Whātua had expected a 15 

reciprocal relationship with the Crown, but this 

relationship had not eventuated.” 

 

228.7 It was important to Ōrākei that we defend our chief Paora 

Tūhaere in his understanding of the law and his belief that he 20 

had the right to challenge the Governor and retain his land. 

Ōrākei wished to say, “Despite Governor Grey saying he 

would take time to consider the matter, there is no record of 

him ever responding further.” But what went into the AHA 

were the words: “The Crown decided not to punish Tūhaere 25 

by taking the land.”234 The Crown’s attitude was patronising. 

Ōrākei instead had to make its point further down in the AHA, 

that in spite of what they felt to be close relationships with 

Grey and his officials, they had no formal decision-making 

power.235 [NGA.AG.001.00001] 30 

 

228.8 With regard to the Mahurangi purchase, Ōrākei wished to 

state their position vis-à-vis their intertribal relationships and 

shared interests with Hauraki tribes on the North Shore. The 
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Crown advised the AHA was intended to set out the 

interaction between the Crown and Ngāti Whātua, and in the 

event there was no transaction (even if there should have 

been) the Crown now did not support Ngāti Whātua stating 

their position on customary interests in this area. Paragraph 5 

2.27 is the only mention of the Mahurangi Purchase. 

 

228.9 In the case of the Kohimarama purchase and the survey of it, 

Ōrākei wanted to defend its intertribal relationships, in this 

case with Ngāti Pāoa. That is not to speak on behalf of any 10 

other tribe but as part of Ngāti Whātua’s history. The Crown 

policy is not to name other iwi in the historical account. 

Accordingly, Ngāti Pāoa is not named in the AHA account of 

the Kohimarama purchase.236 [NGA.AG.001.00001]. 

 15 

228.10Yet, the Crown was disposed to talk of ‘other iwi’ or ‘other 

Māori’ in other circumstances. The AHA makes reference to 

“lasting benefits for Māori” provided by Grey,237 and 

government health services for “Ngāti Whātua and other 

Māori”.238 Ōrākei argued that the funding for the colony was 20 

coming from the on-sales of their land, so on net, there was 

no evidence the Protectorate provided any “lasting benefits” 

to Ōrākei pre 1845. Where was the quid pro quo? Our 

grievance was the Crown’s presumption that it should take all 

of Ngāti Whātua’s contribution to the township for granted. 25 

[NGA.AG.001.00001] 

 

228.11The AHA, including the maps, confirm a vast area of land 

across the Tāmaki Isthmus was acquired by the Crown from 

Ngāti Whātua Ōrākei.239 Ironically, the AHA confirms that the 30 

benefits from the Crown’s land purchase policy and Land Fund 

could only come to Ngāti Whātua over the long term “if they 

still had land close to the land being transacted but as at 

1865, the Crown had purchased almost all of the land of Ngāti 
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Whātua Ōrākei: the only lands they retained were 700 acres 

at Ōrākei.”240 In fact the whole section entitled ‘Further Land 

Loss’ is a joint historical account of Treaty breaches 

acknowledging the absolute swindle suffered by Ōrākei.241 

[NGA.AG.001.00001] 5 

 

228.12Every word was under scrutiny. In paragraph 2.84 for 

example there is a sentence loaded with meaning. “… Paora 

Tūhaere affirmed that "mine is a land-selling tribe" and 

reminded the Governor that "we have always firmly adhered 10 

to you and to the Queen's sovereignty”. It is a statement 

that says two things; we have the mana i te whenua to be 

able to allocate it to whomsoever we choose and we have the mana to 

work alongside the Crown. In other words, we never 

lost our mana. 15 

 

228.13Another example of compromise with the Crown is the 

description of the 1860 Kohimarama conference. Ōrākei 

wanted to describe the 1860 Kohimarama conference as 

“revealing deep dissatisfaction of a loyal iwi”. We settled for 20 

“revealing strong concerns” which is an understatement.242 

[NGA.AG.001.00001] 

 

228.14The AHA was to serve a narrow purpose for a claim over land 

losses between 1840 and 1865. Cutting off our historical 25 

account at 1865 because there were no more land 

transactions that had not been already dealt with by the 

Crown, severely limited our narrative to not including many of 

the subsequent ramifications of those land transfers, made 

quite clear in the ten Māori conferences that followed. We did 30 

however manage to include our tupuna voices in the harbours 

and reclamations section. Just one example I would like to 

quote is from the final conference held at Kohimarama in 

March 1889 where Tūhaere declared: 
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i. Everything has been done in a one-sided manner 

for the benefit of the Europeans, but not for the 

Natives. …in consequence of that the Europeans got 

representative institutions, and then they governed 

the Māori. They only allowed four Māori to 5 

represent the Māori people. From that time the 

mana of the chiefs diminished … The Government 

did not look kindly on the Māori, and give them 

what they desired. What I am trying to bring about 

is a union of both peoples, and one scheme of 10 

Government. The Māori had waited a long time to 

see where the kindness of the Government came 

in…” 

 

228.15Ōrākei insisted that paragraphs concerning the Ōrākei 15 

Parliaments remain as they are key quotes by our people and 

very important for our audience.243 The Crown argued 

against including them because of length and balance and the 

risk that key points might get lost. Ōrākei had already 

agreed to a significantly shortened version of the AHA. The 20 

paragraphs remained. Paragraph 2.105, concerning a Ngāti 

Whātua petition to Parliament in 1920, was also kept in as 

Ōrākei wanted to show the continuity of thought and protest 

through the 19th century to the 20th century vis-à-vis 

reclamation of the harbour. [NGA.AG.001.00001] 25 

 

229 The compromises were driven by our need to reach a settlement. 

As mentioned every single word and every single source of the AHA 

was under scrutiny, and a scrutiny heavily laden by a non-Māori 

lens. Yet no footnotes or sources were included in the AHA. 30 

However, the AHA did provide the basis for the Crown’s 

acknowledgements244 and achieved four key points: 

[NGA.AG.001.00001] 
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229.1 The Ngāti Whātua Ōrākei invitation to Governor Hobson to 

establish his seat of government on our land in Tāmaki was 

an initiative unmatched by any other tribal group in Aotearoa. 

 

229.2 Hobson’s instructions – never carried out – to set aside ample 5 

reserves, were to justify the Crown’s deliberate land grabbing 

when values, even at the time, were much greater than 

elsewhere. 

 

229.3 Governor FitzRoy’s pre-emptive waiver had very damaging 10 

consequences for Ōrākei. 

 

229.4 The acquisition of Ōrākei’s ‘surplus’ lands in Tāmaki 

demonstrated the scale of dishonesty on the part of the 

Crown’s representatives – in breach of the Crown’s Treaty obligation to 15 

act in good faith and promise to protect Māori 

interests. 

 

230 Furthermore the AHA underpins the Crown’s apology to Ngāti 

Whātua Ōrākei:245 20 

 

The Crown recognises that from 1840, Ngāti Whātua Ōrākei 

sought a close and positive relationship with the Crown and, 

through land transactions and other means, provided lands 

for European settlement. 25 

 

The Crown profoundly regrets and is deeply sorry for its 

actions which left Ngāti Whātua Ōrākei virtually landless by 

1855. This state of landlessness has had devastating 

consequences for the social, economic and spiritual well-being 30 

of Ngāti Whātua Ōrākei that continue to be felt today. 

 

The Crown unreservedly apologises for not having honoured 

its obligations to Ngāti Whātua Ōrākei under the Treaty of 
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Waitangi. By this settlement the Crown seeks to atone for its 

wrongs, so far as that is now possible, and begin the process 

of healing. The Crown looks forward to repairing its 

relationship with Ngāti Whātua Ōrākei based on mutual trust, 

co-operation and respect for the Treaty of Waitangi and its 5 

principles. 

 

208 A final word on reaching settlement. The AHA was finalised and an 

Agreement in Principle was signed in June 2006 and then everything 

was put on hold by the intervening Tāmaki Inquiry in 2007. By this 10 

time my father had died. The Deed of Settlement was finally signed 

in November 2011 and the Settlement Act passed by Parliament a 

year later in November 2012. [NGA.AG.001.00001] 

 

231 Ngāti Whātua Ōrākei expected, when the Deed of Settlement was 15 

signed, that the Crown would keep our settlement at the forefront of 

its mind when developing proposals in the 2006 RFR Land, or within 

the Ōrākei block transferred in 1840. We considered the Crown’s 

apology, in which it promised to rebuild its relationship with Ngāti 

Whātua Ōrākei, was an indication it would cooperate and 20 

communicate with us in matters regarding our land, and not deal 

with land in our rohe in a way which eroded our mana whenua. 

 

232 The Overlapping Claims Policy, as it has been applied in Tāmaki 

Makaurau, flies in the face of the Crown’s apology. The Crown 25 

refuse to engage in the issue of whether Ngāti Whātua has exclusive 

interests in the land at issue in this proceeding, and require Ngāti 

Whātua and Marutūāhu resolve the issue ourselves. By refusing to 

engage they refuse to acknowledge our mana whenua, and thereby 

choose to ignore the very people from whom the Crown acquired 30 

the land that became Auckland’s central business district. 
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IV. A NGĀTI WHĀTUA ŌRĀKEI PERSPECTIVE ON TIKANGA 

AND OVERLAPPING CLAIMS 

 

233 In my view, an “overlapping claims” process in central Tamaki, 

shaped by tikanga, would look very different. 5 

 

234 First, it would be heavily influenced by considerations of mana 

whenua. More than a mere interest in land would be required; the 

Crown would undertake an inquiry as to whether an iwi could 

demonstrate ahi kā, permanency of residency, in that land. But the 10 

Crown would not determine ahi kā, rather it would allow a tikanga 

process between the two or more iwi to reach a result that is 

satisfactory to them. 

 

235 Further, where overlapping interests were present, the Crown would 15 

not settle those by “picking” an iwi on the basis of modern day 

exigencies. The Crown would recognise the rangatiratanga of tribal 

leaders, and would allow rangatira to speak on behalf of hapū to 

negotiate respective interests. 

 20 

236 Second, it would have proper regard for utu, in particular that utu 

created by tuku rangatira. When the Crown entered into land 

transactions with Ngāti Whātua in the 1840s, it created a 

relationship with Ngāti Whātua. That relationship carried with it 

duties and obligations to respect and protect. The Crown has 25 

consistently failed to honour Ngāti Whātua’s generosity. A tikanga 

driven process would involve the Crown atoning for the alienation of 

land at Ōrākei, as well as the more modern affronts including the 

shifting of the marae and the drafting of the AHA. It would also be 

able to stand the test of scrutiny – requiring evidence of, for 30 

example, ahi kā. For the Crown to dispute in this proceeding that it 

is under an obligation to consider tikanga principles is yet another 

denial of its reciprocal obligations to Ngāti Whātua Ōrākei. 
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237 I also want to make a number of broader comments as to how 

tikanga could inform the overlapping claims process. 

 

A basis for mutual enterprise 

238 If there is one motto Ngāti Whātua Ōrākei picked up out of the 5 

ashes, so to speak, it would be, “Mā tō tātou whanaungatanga, e 

whakataki i te ritenga tika” – by our kinship we strive to meet our 

present and future needs. Usually this motto provides 

encouragement to those within our own hapū, but in the context of 

inter-tribal relations, whanaungatanga is practised on a fairly 10 

regular basis between Ngāti Whātua Ōrākei and Waikato. There is, 

to begin with, common ground and one way of expressing it is to 

show that Tuperiri and Pōtatau Te Wherowhero are both descended 

from the famed couple, Turongo and Mahinaarangi.246 But it is 

further cemented through marriages, from Tuperiri’s sons, and from 15 

Tarahawaiiki’s line in particular, there are many marriages with 

women from the Waikato tribes. 

 

239 Ngāti Whātua and Ōrākei have been intimately involved with the 

Kingitanga movement from its inception, even though their interests 20 

differ. Pōtatau and his party were received at Reweti when touring 

the north seeking the first King. Later, Tāwhiao, the second king, 

also visited Reweti and spent a lot of time with the Ōrākei people at 

Okahu Bay and Kohimarama. The relationship between Tāwhiao 

and Tūhaere was very close and collaborative. The famed waka 25 

taua ‘Taheretikitiki’ was gifted by Paora Tūhaere to Tāwhiao and 

after Tāwhiao’s death, his son, Mahuta, the third king, became 

custodian of the waka and it was used to convey visiting dignitaries 

on the Waikato River. As mentioned Te Puea Herangi, cousin of Rata, 

the fourth king, was an inspiration to the Ōrākei people in the 30 

1930s and 40s and in protesting over the taking of the Ōrākei 

marae in 1951. Then in 1957, a deputation from Ōrākei met with 

the fifth king Koroki to inform him of their proposals for a marae at 

Ōrākei. And in 1963, his daughter Piki, (later Dame Te 
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Atairangikaahu), accompanied by a Waikato party from 

Ngaruawahia, was invited to undertake the tapu removal ceremony 

to open the new chapel in Okahu Bay. As a consequence of this 

history between Ōrākei and Waikato, the Koroneihana (Coronation) 

celebrations are an annual fixture in the social calendar for many 5 

families at Ōrākei and Ngāti Whātua and often a bus is chartered for 

them to go and participate in the festivities with their whanaunga. 

There is then, an assumption of continuity and mutual support 

among communities of kin irrespective of economic and political 

constraints. 10 

 

In the footsteps of our tupuna 

240 If we draw from the ethnographic narratives that are available to us, 

for example the Ōrākei minute books, we have an opportunity to 

look to the past to find a way forward. There was much talk of 15 

conflict and peacemaking in them. There were also recognised 

processes by which peace could be made and sustained. For 

example, Warena Hengia (Tuperiri’s sister’s grandchild) recounts 

how the peacemaking between Kahukoti and Uruamo happened in 

stages.247 [NGA.AG.012.00002] Sixty of Te Taoū went to Orere to 20 

see Kahukoti, led by Uruamo and Waterangi – that was the 

peacemaking of Te Taoū. Te Taoū gave gifts and then returned to 

Okahu. When Kahukoti came to Okahu, “then peacemaking was put 

on a solid basis…Because it was a partial peacemaking it was 

necessary for him to come to our house.” Six hundred people came 25 

to Okahu with Kahukoti representative of each of the four iwi of the 

Marutūāhu confederation – Ngāti Pāoa, Ngāti Maru, Ngāti 

Whanaunga and Ngāti Tamatera. Uruamo, Hotorene, Te Reweti and 

Tautari received them. The seal of reconciliation was finalised by 

another deputation of the Marutūāhu confederation led by Tipa and 30 

Patene to Okahu. This time Te Kawau was also present, along with 

Tautari, Tinana and Reweti and significant presentations were made 

to draw the enmity between the tribes to an end. The name given 

to the peacemaking was, “the blotting out of the transgressions of 
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the people.” And as a gesture of goodwill, Āpihai accompanied the 

Ngāti Pāoa people to St George’s Bay where the Crown had awarded 

land to them. In addition, Āpihai gifted a small area of land at 

Ōrākei to the Ngāti Hura hapū of Ngāti Pāoa for gardening 

purposes.248 Tribal lore includes a pepeha frequently recited as a 5 

tauparapara by Ngāti Whātua Ōrākei, particularly in reference to 

Ngāti Pāoa, (but not only), in rituals of exchange. The words have 

various layers of meaning and reflect the tapestry of history 

between the tribes. 

 10 

Tirohia atu ki Te Pane-o-Horoiwi, 

Ka whakapukepuke, ka whakatiketike ki waho rā. 

He kawau, he kawau, he kawau! 

He kawau, tikitiki, he kawau tikitiki! 

He kawau tikitiki ka eke ki te Tāhuna Tōrea he kawau tikitiki. 15 

He kawau tikitiki ka eke ki te tāhuna ki Waitematā 

Ka eke! Ka eke! Hui ē, tāike ē! 

 

241 Te Pane-o-Horoiwi (Achilles Point) and Tāhuna Tōrea (sandbank 

breeding grounds in the Tāmaki estuary) mark a border between 20 

Ngāti Whātua and Ngāti Pāoa. Te Pane-o-Horoiwi is a look-out, a 

defence point from which one can see who is turning in to the 

Waitematā, whether they come as friend or foe, and send the alarm, 

‘tirohia!’ so people have time to prepare appropriate formalities. 

The kawau tikitiki (cormorant) is a migratory bird and is used here 25 

as a metaphor for guests, who, like the kawau tikitiki, come and go 

from the Tāmaki estuary. But ‘he kawau’ also pays tribute to Āpihai 

Te Kawau, he who maintains ahi kā, and that Okahu is his place.249 

It is this kind of sustained knowledge of the ancestors, the ways in 

which their actions established territorial rights for their hapū, and links 30 

with others, that enables and sanctions the “right person, to do 

the right thing, in the right way”. 
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Checks and balances 

242 Ngāti Whātua Ōrākei has only to look to our own rangatira, such as 

the Reverend Māori Marsden, for wisdom. Reverend Marsden 

supported Ōrākei and spoke to the Waitangi Tribunal in 1985 with 

regard to the meeting house Tumutumuwhenua. For him, the 5 

carved meeting house was the essential coming together of three 

worlds: the world of the senses of the human or mortal/physical 

world; the world of the spirits and the appreciation of the inclusion 

of the deeds and beliefs of the ancient ancestors; and finally the 

world of symbols and artistry of a creative language of expressions 10 

using patterns, motifs, materials and artforms. He recalled the 

appropriate process for such an undertaking as building a meeting 

house, of the 3 sacred “umu” or ovens, ngā umu tapu. 

 

243 In brief, the first oven is “te umu tutu i te puehu” – the oven 15 

symbolising the raising of the dust – a metaphor for questions and 

debates necessary to undertake the presentation of a community’s 

identity in the form of a carved meeting house – whether there is 

enough substance to carry the idea through. 

 20 

244 The second oven is “te umu kotinga korero” – the oven symbolising 

the cessation of debate, having heard all the debates, those with 

authority accept and agree to the efforts going ahead with mana. 

 

245 The final oven is “te umu whakairinga korero ki nga patu pakitara o 25 

te whare” – the oven symbolising the adornment of the walls of the 

house with the generations of stories which emanate from the 

heritage of the people who have chosen to declare their identity in 

this way. It is the metaphor for the scene in which the worlds of the 

senses, symbols and spirits coincide.250 30 

 

246 Reverend Marsden was explaining the process to illustrate the 

difference between Māori and European thinking about building a 

meeting house. In his mind there were three things, all interlinked, 
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that were prerequisites to being regarded as holding mana – mana 

atua, ara tupuna/ara whenua and turangawaewae – because a 

meeting house can be regarded as a genealogical tree. He made 

the distinction between a meeting house being an organism rather 

than an organisation, as it will be recalled, a board of trustees, 5 

largely outsiders, were in control of the building project. The sacred 

ovens metaphor is applicable to other undertakings than building a 

meeting house and it is this kind of conceptual thinking around 

tikanga Māori that might usefully be applied to the question of 

overlapping claim interests, keeping people and property in check in 10 

order to preserve the integrity and survival of the hapū. 

 

247 He aha te hau e wawa rā, e wawa rā? 

He tiu, he raki, he tiu, he raki 

Nana i a mai te pūpūtarakihi ki uta 15 

E tikina atu e au te kotiu 

Koia te pou, te pou whakairo ka tū ki Waitematā 

Ka tū ki Waitematā i ōku wairangitanga 

E tū nei, e tū nei!251 

MR HODDER ADDRESSES THE COURT – REPLY BRIEF (16:53:33)  20 

 

KARAKIA WHAKAMUTUNGA  

COURT ADJOURNS: 4.54 PM 
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COURT RESUMES ON WEDNESDAY 24 FEBRUARY 2021 AT 10.00 AM 

 

KARAKIA TIMATANGA 

THE COURT ADDRESSES COUNSEL – HOUSEKEEPING (10:01:35) 

 5 

MARGARET ANNE KAWHARU (RE-AFFIRMED) 

 

STATEMENT OF EVIDENCE OF MARGARET ANNE KAWHARU ON 

BEHALF OF PLAINTIFFS IN REPLY 

 10 

1 In this reply statement I comment briefly on a number of themes in 

the defendants’ and interested parties’ evidence, including: 

 

1.1 Issues of tikanga — which I consider in large part explain the 

differences between the plaintiffs and other parties; 15 

 

1.2 Particular sites of significance in Tāmaki Makaurau; 

 

1.3 Differences between Ngāti Whātua Ōrākei and the other 

parties on the historical narrative; 20 

 

1.4 The opportunities for tikanga processes in settlement 

negotiations; and 

 

1.5 The Kaipara settlement process. 25 

 

2 I have commented on the main points and themes in the evidence 

which I disagree with. Where I have not specifically commented on 

a point made, this should not be taken as agreement. 

 30 
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TIKANGA 

 

Universality of tikanga 

3 The evidence I have reviewed opines that there are multiple 

conceptions of tikanga, and no one correct understanding.1 I accept 5 

also that tikanga can be determined according to what is 

appropriate in particular circumstances. It is well known that 

tikanga differs between groups — including, for example, the 

differences in marae protocol acknowledged by David Wilson.2 

However, I also agree with Mr Wilson’s observation that where there 10 

is uncertainty, we should turn to guiding principles, including concepts 

of mana, of whanaungatanga, and of kaitiakitanga and 

manaakitanga.3 

 

4 I consider there is broad consensus about these guiding principles in 15 

Te Ao Māori. 

 

Shared mana whenua? 

5 With this in mind, I turn to a theme running through the evidence 

filed by Marutūāhu and several of the interested parties that mana 20 

whenua can be shared between groups.4 In my view, this opinion is 

inconsistent with the generally agreed principles of mana and 

whanaungatanga, which I described in my brief of evidence. That is 

not to say that tribal groups might reach shared understandings 

over the use and occupation of land and waterways at different 25 

times, but those understandings require maintaining. 

 

6 I agree with many of the witnesses that whanaungatanga is 

important. However, it cannot be the only ideology at play here — 

if that were the case, it would be impossible to define and delineate 30 

between tribal groupings. Although we acknowledge 

whanaungatanga connections, we also acknowledge 

whakapapatanga, particular descent lines that determine tribal 

identity. These twin ideologies inspire the logic and the ethos of 
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tribal society.5 [304.01963] They provide a logical basis for the 

way things have been in the past, are now and ought to be in the 

future. The more inclusive kinship ethic of whanaungatanga offsets 

the more exclusive linear factional loyalties derived from the 

descent lines of whakapapa.6 [307.04199] 5 

 

7 People’s recognition of descent is of primary significance across Te 

Ao Māori, evidenced in a tribe’s own name or in some of those of its 

sections by a suffix, for example, Ngāti, Ngā, Ati-, Whānau a-, Urio- 

and Aitanga-a-. Sometimes a suffix precedes an eponymous 10 

ancestor. Such explicit recognition of a tribal ancestor may also be 

given to important meeting houses.7 

 

8 In some houses there are depictions of sectional ancestors which 

form a genealogical gallery within the ‘body’ of the founding 15 

ancestor.8 Links from ancestors have also provided links beyond the 

hapu so that individuals have more than one choice of hapu 

affiliation; and collective networks of this sort create important 

opportunities for inter hapu and inter village cooperation.9 

[304.01963] 20 

 

9 A large part of what defines tribal identity is the link between the 

tangata and the whenua; i.e tangata whenua, literally, people of the 

soil, and not just any soil, particular soil. The importance of the 

whenua for Māori is expressed in pepeha (formal introduction) in 25 

which the speaker will reference the maunga (mountain) and 

awa/moana (river/sea) which they are most closely associated with. 

These geographical landmarks will be drawn from the core rohe of 

their hapu. Each tribal group has a core area which it associates 

most strongly with. 30 

 

10 The speaker often goes on to identify himself more specifically by 

referring to matters of hapu affiliation, descent, seniority, proximity 

to a founder-ancestor and domicile with a local group, backed by 
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rights in land.10 

 

11 As an aside, I note that the landmarks which some of the Marutūāhu 

witnesses refer to in their pepeha tend to be further South or closer to 

the Firth of Thames.11 This reinforces that their core areas are 5 

not near the Waitematā and central Auckland. 

 

12 As I explained in my primary brief (and so do not intend to explain it 

again in depth here), a tribal group exercises mana whenua over its 

core rohe through ahi kā — through residence and demonstrating 10 

kaitiakitanga and manaakitanga. Indeed, mana i te whenua is 

essential to tuku whenua; one must have an authority from the land 

to be able to grant conditional rights to another. In taking up those 

rights, one accepts that authority and is bound to reciprocate some 

time. It is not clear to me how in practice it would work for Ngāti 15 

Whātua to share mana whenua over land in central Auckland – for 

example, would both groups have to agree on tuku whenua, or 

could one group tuku on behalf of the other? More importantly, if 

two groups shared the same core territory, it is not clear to me how 

we would differentiate between them at all; as I have said above, 20 

the whenua defines tribal identities. 

 

13 I also want to be very clear about what I consider to be a 

misunderstanding in parts of the defendants’ evidence. Some of the 

witnesses for Marutūāhu equate the idea of exclusive mana whenua 25 

with clearly defined tribal boundaries.12 As I have already made 

clear in my evidence, from a tikanga perspective, boundaries have 

never been fixed in the western legal sense, and groups might have 

moved freely.13 It is clear that there are always contentious border 

areas, and that lesser interests (through customary use or tuku) can 30 

attach to land which another group has mana whenua over. 

Similarly, a group may come to an area to make use of its 

resources, but that group would either be domiciled with the host 

group temporarily or take those resources home, to their core rohe. 
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Only one group can hold mana whenua over an area. 

 

14 An example my father gave once to illustrate tikanga vis-à-vis tribal 

areas was when a bus party from Auckland travelled through Whānau-

a-Apanui territory en route to the East Coast. The Ngāti 5 

Whātua kaumātua onboard rebuked his nephews for not first 

advising that tribe and by implication, seeking their permission. He 

insisted this oversight be corrected by making a formal visit to the 

Whānau-a-Apanui marae at Te Kaha on the homeward journey. As 

he saw it, there was no excuse for presumption.14 [304.01963] 10 

 

15 In short, I refute the suggestion that mana whenua does not 

connote authority and political influence over a domain. Tikanga 

required Ngāti Whātua to seek permission from Whānau-a-Apanui 

as the group which held political dominance. Ngāti Whātua could 15 

not assume it could pass through the territory and nor did it have to 

make contact with others who merely used the whenua and its 

resources. 

 

16 What is clear is that Treaty claims all over the country tell the long 20 

story of how traditional Māori social organisation and custom have 

been broken down, particularly by the individualisation of title to 

land, bilineal succession to intestate estates, urbanisation and 

people’s acceptance of new opportunities for the pursuit of 

individual self-interest. A host of other organisational mechanisms 25 

such as trusts, incorporations, committees and councils have 

resulted and done much to diminish the significance of descent and 

kinship in the hapu and the customary practice of ahi kā. 

 

17 There is clear evidence that Ōrākei has held on to its corpus of 30 

values and beliefs when it could hold on to little else; the 

importance we attached to the marae and manaakitanga, the 

exercise of kaitiakitanga across the city, enmeshed in a nexus of 

ritual and spiritual practices — all of which mark out the community 
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as a Māori tribal community known as Ngāti Whātua ki Ōrākei. 

 

18 The way we see a Treaty claim settlement then is as an endeavour 

to restore what was our hapū’s domain and sphere of influence as 

much as possible, to have the Crown’s historical breaches of the 5 

Treaty, their omissions and commissions acknowledged, and their 

apology not to breach trust again received. It is a validation of the 

Crown’s wrong-doing. The return of land can only be seen as 

returning the customary right to the tribal community, on the basis 

of its proprietary and historic rights, so it can exercise mana over 10 

the whenua again. 

 

Hotunui — Marutūāhu’s ahi kā? 

19 The witnesses from Marutūāhu suggest that Marutūāhu has 

maintained ahi kā through the installation of Hotunui, a Marutūāhu 15 

whare rūnanga, at the Auckland Museum.15 Mr Taipari suggests 

that “since Hotunui has been at Pukekawa, every generation of 

Ngāti Maru and Marutūāhu have kept warm the relationship with 

Hotunui and Pukekawa Maunga”.16 

 20 

20 I acknowledge that Hotunui is a taonga for Marutūāhu. However, I 

do not consider the presence of Hotunui at the museum means 

Marutūāhu has displayed ahi kā in central Auckland, even to the 

extent there have been many hui between Marutūāhu and the 

museum about Hotunui. 25 

 

21 A museum is a colonial institution that houses artefacts which have 

come into its possession, some by quite dubious means and not 

always accompanied by much of an acquisition record. Museum 

practice is moving from a predominantly Western-centric traditional 30 

museum view of ‘ownership’, stewardship and scholarly authority 

towards incorporating Māori values and practices. In recent years, 

the Auckland Museum has been actively reconnecting and returning 

taonga to iwi, hapū and whānau under the guidance of the 



227 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

Taumata-a-Iwi. See for example the ‘Maungapōhatu’ flag that was 

returned to Tūhoe as part of the Crown apology to that iwi in 

2014.17 

 

22 Moreover, mana whenua and ahi kā are about more than claims to 5 

land — they are also about demonstrating the attendant 

responsibilities that come with those claims. An association alone is 

insufficient if a group does not demonstrate the attendant 

manaakitanga and kaitiakitanga that mana whenua requires. 

 10 

23 With respect to taonga, the history of Toki-a-Tapiri illustrates one 

such example of kaitiakitanga. Te Toki-a-Tāpiri is the name of a 

traditional waka tauā (war canoe) on permanent exhibition in the 

Auckland Museum built by the people of Ngāti Matawhāiti, a hapū of 

Ngāi Tahu of Iwitea marae. The builder of the waka was Te Waaka 15 

Tarakau who named it after Tāpiri, a prominent ancestor of Ngāti 

Matawhāiti. 

 

24 Before the waka was completed it was presented to Te Waaka 

Perohuka of Ngāti Kaipoho of Rongowhakaata, as a gesture of 20 

thanks for his help in battle. In return, Perohuka gave Te Waaka 

Tarakau a famous korowai (cloak) named Karamaene. 

 

25 In 1853 Perohuka presented the canoe to Tamati Waka Nene and 

his brother Patuone of Ngāpuhi, to commemorate a newly found 25 

peace in the aftermath of the northern tribe’s musket raids on the 

East Coast some 25 years before. In return Tamati Waka Nene and 

Patuone sent Perohuka a piebald stallion named Taika (Tiger), which 

he then gave to Te Waaka Tarakau. Te Toki-a-Tāpiri was then 

brought to Auckland and subsequently sold to Kaihau and Te Katipa 30 

of Ngāti Te Ata at Waiuku. In 1863, following the outbreak of war in 

the Waikato, government forces seized the waka. 

 

26 A British sailor made an unsuccessful attempt to blow up the canoe 
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while it lay on a beach at Onehunga. In 1869 the canoe was 

restored, and became the highlight of a regatta on the Waitemata 

Harbour organised for the visit of Prince Alfred, Duke of Edinburgh. 

 

27 Pāora Tūhaere was approached to assist his extended relatives, 5 

Ngāti Te Ata, as they didn’t have the means to look after the waka 

themselves. Ngāti Whātua Ōrākei looked after the canoe with full 

knowledge that one day, once capacity had been restored, Ngāti Te 

Ata would come and ask for its return. In the event, the New Zealand 

government presented the waka to Auckland Museum in 10 

1885. 

 

28 Such are the responsibilities inherent in tribal mandates. Ngāti 

Whātua Ōrākei as mana whenua in Tāmaki looked after the waka, 

demonstrating manaakitanga and respecting its whanaungatanga 15 

links with Ngāti Te Ata. At no point did Ngāti Whātua claim 

ownership over Ngāti Te Ata’s taonga, nor could the waka’s 

presence in the Auckland Museum be the source of mana whenua 

for Ngāti Te Ata. The presence of Hotunui is very different to the 

rangatiratanga in action demonstrated by Ngāti Whātua Ōrākei in 20 

Tāmaki, which I described in my original brief19 and in this example. 

 

PARTICULAR SITES OF SIGNIFICANCE IN TĀMAKI 

MAKAURAU 

 25 

29 A theme I have noticed in the other parties’ evidence is some 

confusion about what is meant by “Tāmaki”. 

 

30 “Tāmaki” is used to refer to a number of different places in Professor 

Michael Belgrave’s historical report: 30 

 

30.1 the Tāmaki block the subject of the Fairburn transaction;20 

 

30.2 the Tāmaki River and the cultivations and settlements on the 
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river;21 

 

30.3 the first site of the European town (present-day Auckland 

central).22 

 5 

31 The changing ways in which “Tāmaki” was used (which differ from 

the broader isthmus that we now think of when we use “Tāmaki”) 

means, in my view, care must be taken to assess what is meant by 

‘Tāmaki’ in any given paragraph. For example, in his chapter 6.4 

‘Return to Tāmaki’ Professor Belgrave concludes that “Tāmaki in 10 

1820 was peaceful, centred around the Marutūāhu collection of 

settlements.”23 In the next paragraph, he clarifies that, “the Tāmaki 

River was the strategic location on the East Coast of the isthmus. … 

Mokoia was clearly the centre of life at Tāmaki.” This is, therefore, a 

reference to settlements clustered around the Tāmaki River — not 15 

central Tāmaki on the Waitematā as we would understand it today, 

i.e. the area set out in Ngāti Whātua Ōrākei’s statement of claim as 

the “2006 RFR area”. 

 

32 This is evident from the point he goes on to make about warfare 20 

between Ngāti Paoa and Ngāti Maru24 — to the best of my 

knowledge, there were not battles between Ngāti Paoa and Ngāti 

Maru in Tāmaki as we would think of it today (the isthmus). 

 

33 Further, at paragraph 317 of Professor Belgrave’s evidence, he 25 

includes a quote from Clarke on Clarke’s understanding of the 

events which occurred around Tāmaki in the 1820s. The landmarks 

which Clarke refers to suggests this quote in fact refers to the 

Tāmaki block (from the Fairburn purchase), not Tāmaki proper. 

 30 

34 Fairburn himself had identified long-standing conflict between 

Waikato and Hauraki saying, ‘The land at Tāmaki appeared to be a 

bone of contention.’ Leading chiefs agreed to the whole Tāmaki 

block being purchased in January 1836 on the proviso that one third 
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of the land would be returned to the original proprietors so that they 

may reoccupy the land peacefully, to benefit from the mission 

station at Maraetai and to cultivate.25 

 

35 A further telling comment is Professor Belgrave’s description of 5 

missionaries gathering students at “neutral Otahuhu” in 1838.26 As 

Otahuhu was agreed to by the tribes as neutral ground for a 

missionary led school examination centre, presumably it was an 

uncontested border area for the tribes who gathered there. Running 

parallel to the testing of students was a series of informal meetings 10 

between tribal elders. Tuhaere recalled that afterwards Potatau 

returned to Onehunga, Te Taou to Onehunga and Mangere, Ngāti Te 

Ata to Awhitu, Ngāti Paoa to Waiheke and Maraetai.27 

[303.01303] 

 15 

36 I would also like to comment on Professor Belgrave’s claim 

Waitematā was a “backwater”.28 Professor Belgrave acknowledges 

that Marutūāhu sees Tāmaki differently to Ngāti Whātua Ōrākei. He 

says that while Ngāti Whātua Ōrākei views Tāmaki from the west 

and the Manukau, Marutūāhu views Tāmaki from Hauraki.29 I agree 20 

with this observation. 

 

37 Professor Belgrave extends this point to reason that because the 

Marutūāhu settlements were centred further south along the Tāmaki 

River, the Waitematā (which was not widely used by Marutūāhu) 25 

was a “backwater”. Again, I agree with this statement. Marutūāhu 

perspectives would consider the Waitematā a backwater because 

they were not there. Their focus was very much from the Tāmaki 

river south: once a heavily settled and cultivated area, this 

borderland between Waikato and Hauraki was fiercely disputed, 30 

there was general instability due to the musket wars and ultimately 

leading chiefs agreed to missionary intervention to maintain 

peace.30 
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38 A further observation I would like to make about historical 

associations is that care should be taken not to conflate Ngāti Paoa 

interests with “Marutūāhu” interests. Ngāti Paoa was based much 

closer to present day Auckland central than other groups in the 

Marutūāhu collective. Notably, the 6,000 acre Kohimarama block 5 

was sold by Ngāti Paoa, not Marutūāhu as a whole.31 I do not 

consider all Marutūāhu iwi can “claim” mana whenua in Ngāti Paoa 

sites of interest. 

 

39 I also want to comment on Professor Belgrave’s comments about 10 

the reserve at Saint George’s Bay.32 The Saint George’s Bay reserve 

does not amount to a mana whenua interest in central Auckland. It 

is Ngāti Whātua land gifted by the Crown. The Crown cannot 

bestow mana whenua interests. I also note that the reserve and 

hostel that was set up was not for Marutūāhu but for all Māori 15 

visiting Auckland. 

 

40 I further want to comment on the Hillsborough Road property 

discussed by both Mark Derby and Michael Macky.33 My 

understanding is that this property is land which was subject to a 20 

tuku from Āpihai Te Kawau to Potatau in 1837. The tuku was 

described in the Ōrākei Minute Books as “near Onehunga not far 

from Te Tatua” (Three Kings), which suggests a Hillsborough 

location not far from the old pa site on which ‘The Pah’ was built in 

1879.34 This is a different understanding to Macky, who records 25 

that OTS officials determined 101 Hillsborough Road was located on 

land Ngāti Whātua Ōrākei had sold to a settler during the preemption 

waiver period in 1844.35 

 

41 I acknowledge that the interested parties have referred to specific 30 

sites they have associations with in and around the isthmus.36 No 

one denies ancestral interests that various groups have had and 

continue to have in and around the isthmus. As I explain shortly37 I 

do not consider Waiohua names which have remained over time can 
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be equated with political pre-eminence in central Tāmaki, given 

Ngāti Whātua Ōrākei’s raupatu in 1740 and subsequent ahi kā. 

Indeed, up until the last thirty to forty years, it was common 

knowledge in Te Ao Māori that Ngāti Whātua Ōrākei were the 

tangata whenua in Auckland city. As far as Ngāti Whātua Ōrākei 5 

were concerned that status carried obligations to manaaki tangata 

and tiaki te whenua. Duties of kaitiakitanga meant trying to protect 

significant sites from desecration by non-Māori. Sometimes that also 

meant exercising kaitiakitanga on behalf of or in cooperation with 

those who had historical associations but who lived at a distance. 10 

 

42 Further, I consider caution should be taken with reliance without 

further context on certain portions of the Ōrākei Minute Books which 

were considered and rejected by the Court at the time.38 Fenton 

and the Native Assessor considered this evidence and still preferred 15 

Ngāti Whātua Ōrākei’s claim. The evidence is even further removed 

from any of today’s witnesses and the court today does not have the 

benefit of listening to the evidence in context. 

 

DIFFERENCES IN THE HISTORICAL NARRATIVE 20 

 

43 I have noticed a few areas in which the evidence from the 

defendants and interested parties differs from my understanding of 

the historical narrative. 

 25 

Defeat of Kiwi Tāmaki 

44 Several witnesses suggest it is too simplistic to describe Ngāti 

Whātua’s defeat of Kiwi Tāmaki as raupatu.39 They maintain groups 

including Te Ākitai and Ngāi Tai Ki Tāmaki have mana whenua in the 

isthmus through pre-defeat connections to the whenua. 30 

 

45 I accept that Waiohua people did not ‘disappear’ from the isthmus.40 

However, mana whenua is not only about whether individuals from 

the group remain. It is about political preeminence, particularly via 
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the recognition of the personal mana of key people. The fact is that 

a Te Taou/Ngāti Whātua force killed the preeminent Waiohua leader 

Kiwi Tāmaki and took over his main stronghold. Te Taou leader 

Wahaakiaki took on the name Kiwi Tāmaki after that battle. Peace 

was made subsequently made through marriages of Te Taou men 5 

with Waiohua women. I accept that that preeminence was 

challenged and fought for from time to time. But I do not consider 

this affects Ngāti Whātua Ōrākei’s mana whenua as at 1840. In fact 

there is clear evidence of deference and respect being paid by many 

to Āpihai Te Kawau, as ‘the man of many cousins’ because he 10 

maintained all those ties and he used his personal mana to good 

effect. 

 

Disputes with Waikato over waiver transfers 

46 Professor Belgrave discusses disputes between Waikato and Ngāti 15 

Whātua over managing private purchases.41 He suggests this may 

have been a dispute over who held mana. 

 

47 I consider the disputes between Waikato and Ngāti Whātua over 

transfers to settlers at this time to be far more complex than just a 20 

dispute over mana. The tensions here had a number of facets. 

 

48 At the time, there was a breakdown in Crown land policy which 

antagonised Pākehā settlers across the colony. Property values 

collapsed in 1842, public revenue diminished and a depression set in. 25 

Crown pre-emption came under attack by land speculators, 

settlers, old land claimants and some Māori too, as they were led to 

believe they were not being paid enough for the land they had 

already sold.42 

 30 

49 In Auckland there was a particular area of land that Pākehā 

speculators wanted, an upland valley between what we know today 

as Cornwall Park and Remuera Road, rich for cultivation and 

farming, free from volcanic debris and close to the capital’s three 
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access routes: Manukau Rd, Great South Rd and Tāmaki Rd 

(Remuera Rd). It was also occupied by Ngāti Te Ata, Ngāti Maoho 

and Ngāti Mahuta.43 

 

50 By the end of 1843 when Governor FitzRoy arrived, the treasury 5 

was empty, race relations dangerously strained and FitzRoy began 

to talk of a pre-emption waiver. Unscrupulous speculators began to 

negotiate by stealth with Wetere Te Kauae in anticipation of the law 

change and so successful were they that other potential buyers were 

excluded and Wetere sold at top price.44 10 

 

51 In the face of this pressure, tikanga practices began to crumble. 

Gifts of land that had been made by Ngāti Whātua to Waikato which 

had enabled Waikato to have access to the European and trade were 

now commodities, to dispose of as they chose. Ngāti Whātua were 15 

outraged but were equally agitated by the prospect that if Waikato 

sold that would put them under increasing pressure to sell in 

Remuera, an area they desperately wanted to retain.45 

Impact of Ngāpuhi invasions and strategic withdrawal 

 20 

52 I have also seen suggestions that Ngāti Whātua Ōrākei cannot claim 

ahi kā because they were driven out of the isthmus by Ngāpuhi and 

returned under Waikato’s protection.46 I have two comments on this 

argument about ‘reliance’ on Waikato. 

 25 

53 Firstly, Ngāti Whātua’s focus is on the enduring relationship with 

Waikato, not only the times Waikato assisted Ngāti Whātua in times 

of trouble. The relationship as a whole demonstrates the mutual 

respect each group has had for the other’s mana over generations, 

Ngāti Whātua maintains its connections with Waikato today, 30 

travelling to Ngāruawāhia for important Kīngitanga events. 

Similarly, Princess Te Puea assisted Ngāti Whātua in its retention of 

the papakāinga in the 1940s.47 In short, the line of Kīngitanga kings 

never dominated Ngāti Whātua Ōrākei, nor did the mutual ties ever 
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leave us. 

 

54 Secondly, Ngāti Whātua Ōrākei and Waikato, independent of one 

another, took different stances towards the Crown and the 

Kīngitanga. Waikato staunchly sought to maintain their own 5 

sovereignty and the Kīngitanga was pivotal to that end. Ngāti 

Whātua sought to work with the Crown to affirm their 

rangatiratanga and did not support the Kīngitanga. Te Wherowhero 

was a very powerful and influential leader of a much larger tribe 

than Ngāti Whātua and he had just as much need to broker his 10 

relationship with the colonial office for his own people as Apihai, as 

Tāwhiao and Tuhaere did in their time. None of these differences 

ever ultimately undermined Ngāti Whātua Ōrākei’s ahi kā. 

 

OPPORTUNITIES FOR TIKANGA PROCESSES IN SETTLEMENT 15 

NEGOTIATIONS 

 

A Crown-controlled process 

55 At paragraph 133 of her affidavit, Susan Campbell says “Ngāti 

Whātua Ōrākei have had several opportunities to request and/or 20 

engage in [tikanga-based] processes throughout the Crown's 

negotiations with Ngāti Whātua Ōrākei, Marutūāhu and Te Ākitai.” 

 

56 Her statement is telling. Tikanga should have driven such 

negotiations, not the Crown’s desire for a swift settlement. Instead, 25 

the Crown set the timeframe for Ngāti Whātua Ōrākei engagement 

in tikanga-based processes with Marutūāhu. And the Crown set the 

pace. As a result, Ngāti Whātua Ōrākei could not apply a tikanga 

framework to negotiations with the Crown and Marutūāhu. 

 30 

57 Ms Campbell then describes timeslots for tikanga-based processes 

with Marutūāhu48. Again, we see the Crown driving negotiations. 

And again, the Crown dictates occasions for tikanga-governed 

engagement between Ngāti Whātua Ōrākei and Marutūāhu. 
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No veto right claimed 

58 Michael Dreaver discusses a 27 September 2011 memorandum 

addressed to Ngāti Whātua Ōrākei, Marutūāhu, and Ngāi Tai ki 

Tāmaki.49 That memorandum said that Ngāti Whātua Ōrākei do not 5 

have a veto right over redress offered by the Crown to either of 

those groups. Nor can those groups veto redress to Ngāti Whātua 

Ōrākei. 333.21694 at [4] [Exhibit MPJD-1]. 

 

59 Mr Dreaver affirms that position in an email to Marutūāhu.50 I have 10 

noticed Marutūāhu witnesses also speak in terms of a Ngāti Whātua 

“veto”.51 333.21688 [Exhibit MPJD-1]. 

 

60 However, Ngāti Whātua Ōrākei has never claimed a veto right when 

consulting with the Crown. That term is inappropriate. It 15 

underscores the Crown’s Pākehā framework for negotiating the 

settlement at issue. 

 

61 Rather, Ngāti Whātua Ōrākei asserts its status as the hapū with 

exclusive mana whenua in central Auckland. That status is a 20 

compelling reason for the Crown not to offer land in Ngāti Whātua 

Ōrākei’s core rohe to other hapū or iwi. 

 

Pressure to join the Tāmaki Collective 

62 Ngāti Whātua Ōrākei were concerned about and fiercely opposed Sir 25 

Douglas Graham’s proposal that mana whenua be side-lined so the 

Crown could settle Treaty grievances in central Auckland.52 

 

63 But the Crown presented us with what we considered an ultimatum: 

remove the 2006 RFR from the Agreement in Principle and join the 30 

Tāmaki Collective or risk never settling.53 Sir Douglas believed that 

was the “only realistic way forward” given the settlement 

deadlock.54 332.21443 at page 5 [Exhibit MPJD-1] 
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64 The Crown, through this ultimatum, pressured Ngāti Whātua Ōrākei 

into joining the Tāmaki Collective.55 

 

65 John McEnteer’s claim that the Crown exerted no pressure on Ngāti 

Whātua Ōrākei56 ignores the unequal bargaining power between 5 

hapū and the Crown. 

 

The Tāmaki Collective in practise 

66 Ngāti Whātua Ōrākei believed the Tāmaki Collective was a way for 

the Crown to provide commercial redress that bolstered separate 10 

Treaty settlements with each iwi or hapū. 

 

67 Ngāti Whātua Ōrākei knew that redress through the Tāmaki 

Collective did not expand members’ interests. Other members 

disagreed. They had a Pākehā mind-set, acting like their mana 15 

whenua extended to areas between existing and newly acquired 

property. 

 

68 Furthermore, Ngāti Whātua Ōrākei assumed that Tāmaki Collective 

members would seek redress from within their discrete core rohe. 20 

Still, Ngāti Whātua Ōrākei was pragmatic and generous in their 

thinking. They understood that they, and other groups, might have 

to make concessions so everyone got the ability to prosper 

commercially. 

 25 

THE KAIPARA SETTLEMENT PROCESS 

 

69 Mr McEnteer in his evidence comments on the negotiations between 

Ngāti Whātua o Kaipara (Kaipara) and Marutūāhu.57 Although I 

met Mr McEnteer at various gatherings, I never had any dealings 30 

with him particularly on the Kaipara/Marutūāhu overlapping claims. 

There is much I could say about the negotiations regarding 

overlapping claims and shared Right of First Refusal (RFR) 

opportunities. In short, they were not quite as honourable as Mr 
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McEnteer would have them. Nor were they smooth. 

 

70 At the end of 2010, Kaipara were planning their Deed of Settlement 

ratification. All the details of the settlement were being finalised and 

deed drafting was already in train. The Crown wanted to make sure 5 

all claimant groups received RFR properties. In the context of the 

unresolved Mahurangi area, Marutūāhu pressed for a shared 

arrangement with Ngāti Whātua o Kaipara. There was little option 

but to comply and get a broad agreement about a mechanism for 

transferring RFR properties into the deed so we could settle. 10 

 

71 Kaipara considered the subtext of this initiative was a mechanism 

for transferring mana. We were not prepared to concede on that 

point. 

 15 

72 Kaipara relied on the Chief Crown Negotiator, Michael Dreaver to 

negotiate between the two claimant groups. The Crown wanted the 

proportions as to how the RFR would be shared to be agreed; 

something we could not achieve. Kaipara wanted 70/30 (so, the 

majority of the Mahurangi area would fall into Kaipara’s RFR). 20 

Marutūāhu wanted 50/50. It was an intensely frustrating process to find 

a workable solution that both parties would agree to and sign 

up to prior to Kaipara initialling their deed. 

 

73 Kaipara suffered from Marutūāhu obfuscation. We could not initial 25 

the deed until there was a meeting of minds. The language used 

kept changing which made it difficult to complete the deed drafting 

and mapping. The final map simply showed part A which was an 

exclusive RFR area for Kaipara and part B which was non-exclusive. 

We rejected the notion of a ‘joint’ RFR area. 30 

 

74 By mid-June 2011, Kaipara was still waiting on Mr Majurey who was 

reserving his position on the RFR. Finally Kaipara signed their deed 

on 9 September 2011. But, I recall when legal counsel and I met Mr 
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Majurey and Mr Dreaver to begin the agreed process to select 

properties, the first thing Mr Majurey did was seek a change in 

proceedings, because he argued Marutūāhu had been handicapped 

by not having an equal interest in the RFR to Kaipara. This 

behaviour is difficult to reconcile with Mr McEnteer’s comments that 5 

the process was undertaken in good faith, with respect and 

acknowledgement of Kaipara’s interests. 

 

75 The essential difference between the Kaipara and the Tāmaki 

Collective RFR settlement model is that Kaipara had an exclusive 10 

RFR area. We compromised in large part because the exclusive RFR 

area meant our core area was protected. 

 

76 The distinction between exclusive and non-exclusive areas meant 

Kaipara could focus on being pragmatic about accommodating 15 

Marutūāhu and the Crown. 

 

77 Ngāti Whātua Ōrākei expected the same approach from the Tāmaki 

Collective. That has not transpired. 

EXAMINATION CONTINUES:  MR HODDER 20 

Q. Thank you Ms Kawharu, can I ask you please if you have a pen to sign 

and date that brief of evidence, 24th of February I believe.  And do you 

have your brief from yesterday there as well? 

A. I do. 

CROSS-EXAMINATION:  MS CONROY-MOSDELL – NIL 25 

CROSS-EXAMINATION:  MR ALLAN 

Q. Tēnā koe Ms Kawharu, my name is Mr Allan and I represent the Attorney-

General. 

A. (answer inaudible 10:45:32) 

Q. I’d just like to start by asking some questions concerning your role in the 30 

period 2004 to 2006.  You’ve mentioned that you worked alongside your 
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father as a historian and you negotiated the Historical Account.  Were you 

otherwise involved in the negotiations that led to the Agreement in 

Principle in June 2006 or was your role more squarely focused on 

negotiating the AHA? 

A. Yes, it was more focused on the Agreed Historical Account. 5 

Q. But later you came to serve I think you said two terms on the board itself 

from 2007 to 2015? 

A. Yes. 

Q. So post AIP, does that put you more in a governance role if you like? 

A. Yes. 10 

THE COURT ADDRESSES WITNESS – AUDIBILITY, MS OR MRS (10:46:37) 

EXAMINATION CONTINUES:  MR ALLAN 

Q. So post AIP 2007 to 2015, a governance role on the board.  Mr Ngarimu 

Blair over that period was the mandated negotiator for Ngāti Whātua 

Ōrākei with the Crown? 15 

A. Yes, there was a team, there was a committee of the trust board. 

Q. Was Mr Blair primarily responsible for liaison with the Crown and the chief 

Crown negotiators, Mr Dreaver and subsequently Mr Barker? 

A. Alongside legal counsel and actually a Treaty negotiation team, we had 

a number of teams.  This is – forgive me, it’s kind of a long time ago now, 20 

but we worked in teams and so generally there was a legal counsel, there 

was kaumatua, a number of them.  There was Pat Snedden, there was – 

yeah, so there were teams, so there were members of the trust board as 

well as the team. 

Q. Mr Blair is the one who’s obviously been nominated to give evidence in 25 

relation to the liaison between Ngāti Whātua Ōrākei and between 2007 

and 2015 in this proceeding? 

A. Yes, but that’s the trust board’s decision. 

Q. I’d like to ask you some questions Ms Kawharu concerning the 

development of the Agreed Historical Account.  And you say at paragraph 30 

226 of your statement that it is: “a means to substantiate the Crown 

acknowledgements and apology, rather than providing a fulsome 
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historical account, it’s meant to summarise key facts that give rise to 

breaches and put settlement redress into proper context.”  Now that’s 

based fairly squarely isn’t it upon the Red Book which indeed I think you 

footnoted in support of that proposition? 

A. I think so, yes. 5 

Q. Page 79 of the Red Book. 

A. If I can – oh yeah.  I’ll just look at my hard copy if you don’t mind – 

Q. Certainly. 

A. – 226.  Yes that’s correct. 

1050 10 

Q. And you describe the Agreed Historical Account as a compromise and to 

demonstrate how that compromise affected the history that ultimately 

came to be reflected in the Agreed Historical Account you supply an 

outline of some debates? 

A. Yes. 15 

Q. And in broad terms these include debates as to what should be included 

within the AHA? 

A. Yes. 

Q. And debates as to how what was to be included should be expressed? 

A. Yes, over a period of three years, almost fortnightly. 20 

Q. And you say your evidence is intended to show a couple of things.  Firstly, 

that it ought not be thought of a complete historical record and is, 

secondly, not necessarily representing Ngāti Whātua Ōrākei’s position? 

A. No. 

Q. Now in relation to that second proposition, I presume you’re not 25 

suggesting that Ngāti Whātua Ōrākei has agreed to matters it knew to be 

wrong, rather that what is there is correct but in Ngāti Whātua Ōrākei’s 

eyes is a deficient – 

A. Yes.  

Q. – record of Ngāti Whātua’s history? 30 

A. It’s not complete in the sense that we would have liked it.  Particularly 

those matters that I raised. 

Q. Yes, you mention you wanted scope to explain relationships? 

A. Particularly that. 
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Q. Particularly that. 

A. Especially when it goes out for scrutiny by other groups, you know, it was 

almost bound to cause trouble, and the language meant that it was always 

looking through a Pākehā lens and a Crown lens. 

Q. You wanted sections on relationships with each governor, for example, 5 

and there was compromise to be reached in that respect too? 

A. Yes. 

Q. Now, the Crown’s position was plainly influenced, wasn’t it, by the 

research reports that the Crown had specifically commissioned by 

Dr Don Loveridge? 10 

A. Yes. 

Q. And those reports specifically and respectively are critiqued research that 

had been supplied by Ngāti Whātua Ōrākei from Ms Wyatt and 

Mr Sterling? 

A. Yes. 15 

Q. So its purpose really was to test Ngāti Whātua’s views on land 

transactions and the political relationship Ngāti Whātua held with the 

Crown? 

A. Mmm. 

Q. That’s a yes? 20 

A. Yes.  It wasn’t only Mr Loveridge though, it was also Dr Brooking.  And I 

think originally they had – the Crown had looked for Dr Ward, Alan Ward, 

but found Dr Brooking.  So we had the benefit of his review also. 

Q. Now Mr Blair records certain of Dr Loveridge’s views in his evidence at 

paragraph 120.  For example, Ngāti Whātua in 1840 were a very small 25 

tribe claiming a very large area of land in a strategic location, the so-called 

gift of Auckland is the classic example of a myth fostered in equal 

measure by wishful thinking and incomplete research, and there’s no 

reason to think Ngāti Whātua would have expected or required any 

undertakings from the Crown beyond those explicitly made in the Treaty.  30 

So these are the sorts of matters that Dr Loveridge was offering or 

bringing to the table for consideration. 

A. Yes, that’s correct. 
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Q. And presumably those sorts of views resurfaced during your negotiations 

on a fortnightly basis over that three year period? 

A. They did indeed. 

Q. And gave rise to the need for compromise of which you have spoken? 

A. Yes. 5 

Q. You mention that this compromise was necessary to achieve settlement? 

A. Yes. 

Q. And driven indeed by your need to reach a settlement? 

A. Yes.  I can’t remember actually why we entered into it but I know we had 

a clause 19 in the Ōrākei Act 1991 that was the platform for addressing 10 

issues with the Crown that we had not addressed in the Ōrākei Tribunal 

hearing. 

Q. It’s not a cause for complaint, is it, Ms Kāwharu, the fact that a settlement 

requires or arises from compromise? 

A. No, that’s the process of negotiation. 15 

Q. And there would surely require to be agreement as to matters giving rise 

to the fundamental breaches at issue that have been settled? 

A. Yes. 

Q. And through the settlement deed and, well, through the deed, 

Ngāti Whātua Ōrākei and the Crown ultimately acknowledged, didn’t 20 

they, that in entering into settlement each had acted in the spirit of 

co-operation and compromise?  I refer here to clause 1.8 of the deed. 

A. Yes.  Six years later. 

Q. Now Mr Blair tells us that your father, Sir Hugh, used to say that it, namely 

the process of reaching agreement on these historical matters, involved 25 

complete good faith by both sides in order to define the events that would 

restore the mana of the Crown, which is really an acknowledgement, isn’t 

it, of what came to be reflected in clause 1.8, the good faith and spirit of 

co-operation and compromise that was essential to reaching agreement? 

A. I’m sorry, I don’t quite follow the question now. 30 

Q. Clause 4.1 of the deed acknowledges also that the parties have acted 

honourably and reasonably in relation to the settlement, is that right? 

A. Yes.  I don’t have it in front of me but it sounds right. 
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Q. And I take it from your previous answers that parties can in good faith 

disagree with each other? 

A. Yes. 

Q. Where there is enduring disagreement on important issues, a group might 

set out its perspective as simply its own perspective, which is what 5 

happened here, isn’t it? 

A. In the Agreed Historical Account? 

Q. Yes. 

A. Yes, but it was limited, very limited, our perspective.  The preamble that 

my father wrote amounted to less than four pages. 10 

Q. The need for the Crown to understand the breaches it was settling was 

something that your father emphasised, wasn’t it? 

A. The breaches? 

Q. Yes, the need for the Crown to understand the breaches. 

A. Absolutely. 15 

Q. Mr Blair mentions in his evidence that to Sir Hugh it was very important 

that the Crown should know, quote, “exactly what is was apologising for”? 

A. Yes.  I think that’s why we spent a long time on the Agreed Historical 

Account.  And, yeah. 

Q. And doubtless you’ve got independent recollections of your father saying 20 

things along those lines, independent I say independent of Mr Blair’s 

recollection or retelling of them? 

A. I don’t know whether I should say this but he used to say often that the 

Crown seems to think ‘how sad, too bad’ after one of these sessions.  So 

it was not an easy thing for him and that was partly my role I think to be 25 

the sparring partner, as I said in my evidence, with the young historian 

that OTS put up.  We very rarely saw Mr Loveridge, Dr Loveridge.  It 

wasn’t appropriate really for my father to have to deal with young 

historians really. 

1100 30 

Q. Overall the Agreed Historical Account did provide the basis for the 

Crown’s acknowledgements didn’t it?  In fact you identify four areas? 

A. Yes. 
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Q. Yes.  And those areas were the invitation to Hobson was unmatched by 

any other group, Hobson’s instructions to set aside reserves were to 

justify land grabbing, the pre-emptive waiver was damaging or very 

damaging to Ngāti Whātua? 

A. Sorry where are you now, I – 5 

Q. This is a reference to 230 of your statement. 

A. That’s right, yes. 

Q. And that the acquisition of surplus land has demonstrated – 

A. Yes. 

Q. – the scale of dishonesty and Treaty breaches? 10 

A. Yeah, we achieved that. 

Q. And earlier I think in paragraph 228.11, you mention that there’s a whole 

section entitled “Further Land Loss” which is testament to the “absolute 

swindle suffered by Ōrākei”? 

A. Yeah I do remember saying that yesterday. 15 

Q. At the end: “In fact the whole section entitled ‘Further Land Loss’ is a joint 

historical account of Treaty breaches acknowledging the absolute swindle 

suffered by Ōrākei.” 

A. And where are you now, sorry? 

Q. You can see the cursor’s being indicated on the screen? 20 

A. Oh, thank you.  Yes. 

Q. Additionally, you note that the Agreed Historical Account underpins the 

Crown’s apology – 

A. Yes. 

Q. – to Ngāti Whātua Ōrākei.   25 

A. It was supposed to.  I mean, that’s the way that the process was put to 

us. 

Q. And at 232, you tell us that it underpins the Crown’s apology, the Agreed 

Historical Account? 

A. Sorry are you on 232? 30 

Q. No I must have my reference wrong, if you can just search “underpins.”  

230, my apologies. 

A. 230. 

Q. Pardon, yes 230.   



246 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

A. Oh yes: “It underpins the Crown’s apology.” 

Q. And you were clear on your intention to read that yesterday and did so 

with some emotion, as I recall, Ms Kawharu? 

A. Yes, I think so.  I think there’s a feeling of, well, disillusionment.  We had, 

you know, we had – if I may, we had several meetings later on with 5 

Minister Finlayson where we felt we had got some understanding which 

was what we expected, given that we had quite a lot to do with him in 

those days and I think the – we were again just disappointed. 

Q. Is your evidence here to the effect that the apology or the Agreed 

Historical Account underpins the apology but Ngāti Whātua Ōrākei’s 10 

disappointment lies in the Crown’s subsequent conduct in meeting the 

terms of the apology? 

A. Yes, exactly. 

Q. Also affecting the requirement for compromise during this process were, 

well were there not, also concerns of Ngāti Whātua Ōrākei’s that required 15 

compromise and I say that in light of or with particular reference to this 

issue of whether it ought to be open for Ngāti Whātua Ōrākei to explain 

its relationships with other groups? 

A. The Agreed Historical Account you mean? 

Q. Yes? 20 

A. We thought that was very much part of the fabric of our history and 

society.  It was important.  It also underpinned the notion of alliance, so 

the kind of relationships we had formed with other iwi hapū was the 

modus operandi for us when the Crown entered into the picture.  It made 

sense then that we applied that to our relationship with the Crown and 25 

officials. 

Q. You go on though to give very good reasons why the AHA should not 

address relationships with other groups at paragraph 227. 

A. Yes, yes yes. 

Q. Did not want to impose a perspective that might jeopardise other iwi 30 

claims, not want to invite a cross claim? 

A. Yes. 

Q. Did not want to be perceived speaking for other iwi? 

A. Yes. 
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Q. Very keen to have the Historical Account agreed and have it made public 

knowledge? 

A. Yes. 

Q. And the force of those points you underscore by noting don’t you the 

animosity or you say there was a lot of animosity between iwi in Auckland 5 

at the time and reference even to the jealousy of some iwi? 

A. Yes. 

Q. When you say you wanted to get the AHA agreed and made public 

knowledge given changing demographics in Auckland City, what do you 

mean? 10 

A. That’s more sort of a public relations exercise if you like, whether it, 

however that, whatever form that would take but we had an idea which 

never eventuated to have some kind of story in a newspaper or an insert 

and it’s more about the fact that many Aucklanders have no idea of the 

history and Ngāti Whātua’s role in the city and the city’s demographics 15 

are changing, so this is not particularly Māori, it’s everybody, it’s changing 

demographics.  In fact we achieved that by another mechanism although 

I’m not quite sure of the timing but we, I don’t know when we started this 

but we certainly have had Waitangi Day celebrations, commemorations, 

both down on the papa kāinga at Ōkahu Bay and up on Takaparawhau 20 

and the first time we did it I remember, we actually re-enacted Hobson’s 

arrival to Ōkahu Bay and the general – it was a free event and the general 

public witnessed this and the story was told and then after that, after the 

welcome speeches and so on and so forth, we had a whole lot of 

dignitaries.  The mayor I think was Hobson, came across on a boat, 25 

landed in Ōkahu Bay, was welcomed in and so on and so forth and then 

the rest of the day was music and markets and food and music and so 

on.  So we were keen to share our story and make known our role in the 

city. 

Q. Engage in some outreach with the local population? 30 

A. Yeah, I mean more than what we do anyway.  And I think that that 

engagement, as I said in my evidence-in-chief, kind of began as far as I 

can see, it wasn’t entirely, but a new era came with that occasion when 

my great grand uncle Timi Paora was given the opportunity to speak at 
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Hobson’s grave, 1965, and as I said subsequently the relationships 

between Ngāti Whātua Ōrākei and the mayors of Auckland continued, 

more. 

1110 

Q. And fast forwarding to 2006, the need to get – the desire to get that story 5 

out there, engage in outreach, was a very real one? 

A. Mmm. 

Q. And I dare say a cross-claim would have been a real handbrake on those 

sorts of aspirations? 

A. I can’t really comment on that.  I don’t think it stopped us any which way. 10 

Q. I’m just referring to your own reference here to the need – you’re keen to 

have your historical account agreed and make it public knowledge.  And 

you say this in the context of not wanting to impose perspectives on other 

iwi inviting cross-claims and the like? 

A. Well I think the business of making compromises with regard to the 15 

Agreed Historical Account we made in order to get the settlement over 

the line.  But whether or not we got a settlement in fact wouldn’t have 

prevented us from continuing to tell our story. 

Q. No, I understand.  Thank you.  You mention I think it’s in your reply brief 

at 60… 20 

A. At 16? 

Q. Six-zero, sorry, Ms Kāwharu, 60, that: “Ngāti Whātua Ōrākei has never 

claimed a veto right when consulting with the Crown.  That term is 

inappropriate.”  And further to that at 61 that: “Exclusive mana whenua is 

a compelling reason for the Crown to not offer land in Ngāti Whātua 25 

Ōrākei’s core rohe to other hapū or iwi”. 

A. Yes. 

Q. I take it from that that you would agree also then with Mr Blair’s 

assessment that veto as a word is inapt to describe the exercise of 

exclusive tribal authority?  Which is how he terms it. 30 

A. Yes.  I just find it inappropriate in the sense that it doesn’t really explain, 

it doesn’t really fit with the problem and… 

Q. It fits rather with the consequence, does it not? 
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A. Yes, I can see that, except that I think really the issue at stake is a 

question of diplomacy – 

Q. I understand. 

A. – and common courtesy really. 

Q. Prior to entering into its deed of settlement, the board members would 5 

have been well aware of the Red Book I presume, the settlement 

parameters to which the Crown operates? 

A. Yes. 

Q. Including page 53 which has received a bit of attention in the opening 

address for Ngāti Whātua Ōrākei to the effect that: “The settlement 10 

process isn’t designed,” or “intended” rather, “To establish or recognise 

claimant group boundaries.  Such matters can be decided between 

claimant – only be decided between claimant groups themselves.”  And 

toward the end, “Nor is it intended that the Crown will resolve the question 

of which claimant group has the predominant interest in general area.  15 

That is a matter that can be resolved by those – only be resolved by those 

groups themselves.”   

A. Mmm. 

Q. So this was all known to Ngāti Whātua Ōrākei? 

A. Well, yes.  I say that reservedly.  I don’t think everyone’s very familiar with 20 

every line in the Red Book. 

Q. Well put it this way, the board must have been aware that it was 

long-standing Crown policy to not require the resolution of issues of mana 

whenua and ahi kā? 

A. Well, what we knew was that that was Crown policy. 25 

Q. Yes. 

A. That didn’t mean that we wouldn’t try and persuade the Crown otherwise. 

Q. Indeed.  Now beyond the Crown’s general policy, the board would clearly 

have known that the Crown had been somewhat chastened by the 

Waitangi Tribunal for regarding even issues of predominance? 30 

A. Yes. 

Q. The Tribunal describing this concept as a Pākehā notion with no place in 

Treaty settlements. 

A. Mmm. 
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Q. And that all layers of interest are valid, et cetera. 

A. We were very challenged by it too. 

Q. Ngāti Whātua Ōrākei would have appreciated at the time of entering into 

its deed that the Waitangi Tribunal’s report was the premise of 

Sir Douglas’ report which in turn envisaged a collective structure 5 

recognising the interests of all groups, not simply those interests giving 

rise to exclusive tribal authority, as Mr Blair would term it? 

A. Well, it was very clear that the Crown changed its course.  Because, 

before that, we were talking about exclusive areas and non-exclusive 

areas and so on.  And as a result of the Tāmaki inquiry in 2007 and this 10 

report, the Crown changed course, and it changed its policies. 

Q. The exclusive area being, well, it came to be the 2006 RFR area? 

A. No, I mean just the general Treaty claim settlement process.  We had 

been on a track since 2003 and by the time we got through the Tāmaki 

inquiry and then had to wait for a change of Government and then another 15 

six months for Sir Douglas to come on board, the whole process had 

changed and we became lumped in with a regional process. 

Q. Consequent upon the Tribunal’s decision? 

A. Mmm.  But it was a fait accompli, it wasn’t something we wished for. 

Q. Mr Dreaver in his evidence tells us that during the process of disclosing 20 

and finalising the revised redress offer in December 2009, this is 

Michael Dreaver at paragraph 67, “Ngāti Whātua Ōrākei sought 

assurances that no other group would be offered cultural or commercial 

redress, site transfers, in addition to the collective redress offered in 

central Auckland.  The Crown declined to make such a commitment given 25 

negotiations were still to commence with several groups.”  Are you aware 

of that, Ms Kāwharu? 

A. Only just.  You know, I’m not familiar with all the toing and froing between, 

but, yes, I can see that. 

Q. That would be more squarely Mr Blair’s domain, would it, this… 30 

A. When it gets to this point, yes. 

Q. So given the context the Crown’s long-standing policy of not recognising 

issues of mana whenua and ahi kā, the Waitangi Tribunal report, 

chastening the Crown for considering even predominance of interest, the 
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Crown’s the Doug Graham report building upon that, the Crown’s specific 

refusal to give the assurance Ngāti Whātua was seeking, what do you 

say is the significance of the proposition that Ngāti Whātua’s mana 

whenua was a compelling reason for the Crown to not make offers to 

other iwi within what you call your core rohe? 5 

A. Sorry, what, can you just give me – 

1120 

Q. To what, we have a context in which the Crown is quite clearly 

constrained on many fronts and is actually indicating its constraint.  You 

take umbrage or issue with the use of the word “veto,” preferring instead 10 

or noting that it’s a compelling reason for the Crown to not offer land to 

other iwi in the face of many compelling reasons impinging upon the 

Crown’s decision-making going the other way. 

THE COURT ADDRESSES MR ALLAN – REPHRASE (11:20:47) 

CROSS-EXAMINATION CONTINUES:  MR ALLAN 15 

Q. What practical relevance is it to argue that Ngāti Whātua Ōrākei’s status 

as the hapū with exclusive mana whenua in central Tāmaki Makaurau 

was a compelling reason for the Crown to not offer land? 

A. I'm sorry, I'm a little bit lost, I just can't quite get what you're asking me 

for.   20 

Q. Was Ngāti Whātua Ōrākei’s thinking at the time that the Crown had to 

have felt compelled to not offer these properties to other iwi? 

A. Okay, I think given that the Crown knew a lot about Ngāti Whātua Ōrākei, 

its history, and had gone so far as to make that apology and recognise 

the breaches of the Treaty, but also the issues that affected Ngāti 25 

Whātua, had been that whole dialogue, and then we made all the 

compromises and so on, and we reached a point where the Crown 

acknowledged all of that and gave that apology, and put us through a 

huge amount of scrutiny.  Every single thing that we did to get to 

settlement was under scrutiny.  It seemed – so there’s a couple of things 30 

here.  It seemed that having said what it said in the apology, it would have 
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been courteous to check that by settling with another group you weren’t 

actually damaging what you've settled with one group. 

Q. Is it your evidence that the Crown did not so check or make any attempt 

to check? 

A. Well I think that some of those negotiations fell flat.  As I said, I remember 5 

attending some meetings with the Minister and Michael Dreaver, and we 

got a very positive response.  Where it went to from there, and when I 

came off the trust board – sorry, no, anyway, where it went to from there 

I'm not entirely sure.  I think also that we had considered being pragmatic, 

and we also considered that the properties in Auckland could be of value 10 

economically to a settlement of another iwi, because of the value of them.  

But again, if that is what is going to happen, it needs some diplomacy 

around how it's going to happen, so that you don’t end up trampling over 

one settlement for another, you don’t end up trampling on an apology for 

another, and you make sure that the evidence for any more than just 15 

having another iwi buy a commercial property, any other thing that’s 

relevant needs to come under some scrutiny also.  So on the face of it, 

we are always prepared to compromise and be pragmatic, up to a point.  

Q. To return to the question that I asked, then.  Am I right in inferring that 

Ngāti Whātua Ōrākei did not expect the Crown to not offer 2006 RFR 20 

property to any other group, rather it had expectations of being consulted 

in relation to that, at the time Ngāti Whātua Ōrākei entered into its deed 

of settlement? 

A. Having entered into a deed of settlement between the Crown and Ngāti 

Whātua Ōrākei does not mean, as the apology says, that the relationship 25 

is over.  That is what we expect. 

Q. And just to return once again to my question, which is at the time Ngāti 

Whātua Ōrākei entered into its deed of settlement, did it have – it did not 

expect the Crown to simply not offer 2006 RFR properties to other iwi, 

rather it expected to be consulted in relation to that? 30 

A. I believe so, yes. 

Q. You referred at least to a meeting that you attended with the Minister a 

moment ago? 

A. Yes. 
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Q. It sounds like there was consultation and indeed discussion directly with 

the Minister personally? 

A. Indeed there was, but he also promised a follow-up, and I don’t quite 

remember where that went to. 

Q. So you’re unable to make comment as to whether where things went to 5 

afterwards did indeed trample upon the apology or not, that’s something 

I'd have to ask somebody else? 

A. I believe so.  Yeah, I'll leave it there, I think.  I'm not sufficiently sure to 

answer, I think. 

COURT ADJOURNS: 11.28 AM 10 
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COURT RESUMES: 11.46 AM 

CROSS-EXAMINATION CONTINUES:  MR ALLAN 

Q. Ms Kawharu, if I can make an obvious point, the 2006 RFR is what’s 

called an area RFR, isn’t it? 

A. I’m not sure. 5 

Q. What I mean by that it’s a right of first refusal or the rights of first refusal 

are conferred in relation to an area rather than in relation to specific 

properties?  Or do you not know? 

A. I have more knowledge of that kind of thing in Kaipara than I do in Ōrākei.  

And with regard to Kaipara, we had a long list of properties that might 10 

become surplus.  So we had an idea but you never know when they will 

become surplus. 

Q. Sure.  So the options are for a right of first refusal to pertain to properties 

such that might arise within a particular area or for rights of first refusal to 

attach to specific properties, regardless of where they may be located and 15 

you’d be aware wouldn’t you that the 2006 RFR pertains to the 2006 RFR 

area? 

A. Yes I believe so. 

Q. Are you aware that the request for an area RFR as opposed to a property-

specific one, was something that Ngāti Whātua had strongly pressed for? 20 

A. I don’t remember, I’m sorry. 

Q. Are you aware whether Ngāti Whātua Ōrākei urged upon the Crown the 

significant commercial advantages to be obtained through an area RFR 

as opposed to one relating to specific properties? 

A. No I’m afraid I’m not well equipped to answer that. 25 

Q. So your evidence that the return of land can only be seen as returning a 

customary right to the tribe or community so that it can exercise mana 

over the whenua again is made without an understanding of the basis 

upon which the RFR area was sought by Ngāti Whātua Ōrākei? 

A. My recollection of it is that it made sense that given Ngāti Whātua Ōrākei 30 

had made those lands available to the Crown and the Crown had received 

them and built the town of Auckland, that in terms of the settlement, it 

made sense that those properties would come to be offered to Ngāti 
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Whātua Ōrākei.  In the – and the difficulty I have at the moment is that we 

had an original 2006 RFR area and then I’m not entirely clear now – it just 

made sense on the basis of the land made available to the Crown, that 

reflects the relationship we think we have with the Crown. 

Q. So it’s a relationship that or that history that you’ve just described is one 5 

that would speak to a mana relationship between Ngāti Whātua Ōrākei 

and that area? 

A. Yes. 

Q. As far as you understand, that’s why it would’ve made sense to have 

sought an area RFR? 10 

A. Yes.  Because in my view, the ability for Āpihai to make that land available 

was because he had the mana to do it and there was no contest to that 

either. 

CROSS-EXAMINATION:  MR MAJUREY 

Q. Tēnā koe te rangatira. 15 

A. Tēnā koe. 

Q. I think it’s fair to say from reading your evidence that you agree that 

whanaungatanga is an integral part of being Māori? 

A. An integral part of, yeah. 

Q. You might need to speak up. 20 

A. Oh sorry.  A bit closer, okay.  Yes, an integral part of being Māori. 

Q. I know it’s difficult facing and then the speaker there, so. 

A. Yeah it’s okay, I think I’ve got it now. 

Q. Whatever’s most comfortable to you.  And Dr Mason Durie has said that 

of all the values of tikanga Māori, whanaungatanga is the most pervasive.  25 

Would you agree with that? 

A. Ah no, I don’t think I would entirely.  I would – I think in my evidence I did 

point to the twin ideologies of whanaungatanga and whakapapatanga that 

work together but one of the key principles that I would say was really 

important and that’s the principle of utu.  That seems to me to be 30 

underpinning all Māori social interaction.  

Q. You’re aware aren’t you that the peoples of Ngāti Whātua Ōrākei and 

Marutūāhu share whakapapa? 
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A. Yes, not much but some. 

Q. Well, being Tainui waka lines? 

A. Well, I would say – well I would – I’m not sure quite what you mean.  I’m 

well aware of the relationship between the Waikato line and the Ngāti 

Whātua line. 5 

Q. So my question was, the Tainui waka line, so I’m not sure if you’ve seen 

the evidence of Mr Kapea for example or saw his evidence being 

delivered, you might recall if you have, he made reference to the descent 

lines for the people of Ngāti Whātua through Tainui waka from Hoturoa 

on down, correct? 10 

A. Yes, I’m not the best at whakapapa.  What I know very, better, better, was 

the Tūrongo Māhinārangi through Raukawa connection. 

Q. Would you disagree then as much as you can talk to the point that in 

terms of those common descent lines, Tainui waka, Ngā Oho and 

Waiohua, that those are shared descent lines? 15 

A. I believe there’s shared ancestry, yes. 

Q. And so in a Māori sense the peoples Ngāti Whātua Ōrākei and Marutūāhu 

are whanaunga, aren’t they? 

A. Well I think whānaungatanga needs – requires work, requires 

maintaining.  20 

Q. So coming back to my questions, those peoples are whanaunga, aren’t 

they, in a Māori sense, they share those common descent lines, they have 

those ancestors? 

A. Yes. 

Q. They also share history? 25 

A. To some extent. 

Q. So I think in your evidence you refer the time in Waikato as a result of the 

Ngāpuhi raids? 

A. Yes. 

Q. And you made reference that the people of Ngāti Whātua are protected 30 

by Marutūāhu when they were down there, you referenced Stone? 

A. I did.  Once, that was. 

Q. Sorry, once the reference or once the protection? 
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A. No, sorry, it was once it seems that Apihai was together with the 

Marutūāhu groups if you like.  They’ve had a lot of association with 

Ngāti Pāoa but I don’t see much evidence of much association with the 

other Marutūāhu iwi groups. 

Q. There were pā in that Horotiu Maungatautari area, weren’t there? 5 

A. Yes. 

Q. Ngāti Whātua and Marutūāhu? 

A. Yes, that’s what I believe. 

Q. So we live together? 

A. For a period of time. 10 

Q. We fought together? 

A. For a period of time. 

Q. We died together? 

A. Well, I think we were told by Te Waharoa to get back home. 

Q. So you’re not aware of the battles that had both Ngāti Whātua and 15 

Marutūāhu on the same side fighting together? 

A. No, I’m not. 

Q. You recall that our peoples were together on the Amiowhenua 

expedition? 

A. Well, I do make the distinction, as I said in my evidence-in-chief, of 20 

Ngāti Pāoa.  There seems to me to be a lot more association with 

Ngāti Pāoa. 

Q. You’ve heard of Taraia? 

A. No.  I don’t know Taraia. 

Q. So you don’t know that Taraia was in the Amiowhenua expedition? 25 

A. No.  Not confidently. 

Q. So against that background, if you reflect back on your evidence that you 

read yesterday today and the manifold references to Marutūāhu, do you 

think it’s fair to maintain that denigration of whanaunga?  

A. I think so in certain circumstances, yes. 30 

Q. Do you have your evidence? 

A. I do. 

Q. Can we turn to your primary at 165 please.  You have that? 

A. I do.   
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Q. Can you down to a little below the half way where it starts with: “Stone 

while discussing.”  Could you read from there to the end of the paragraph 

to yourself please and then let me know when you finish.  The paragraph. 

A. Yes. 

Q. And is that one of the examples where in denigrating the people of 5 

Marutūāhu you want to stand by that, that last sentence especially? 

A. I’m not denigrating the people.  I’m denigrating the behaviour. 

Q. And you’re referring there to, and please correct the context if I’ve got it 

wrong because I’m trying to be as fair as possible, but you’re talking about 

the settlement negotiation processes? 10 

A. Mmm. 

Q. So you had some exchanges with my friend Mr Allan on that in terms of 

those processes and you were clear in terms of the context of that, for 

example the AHA around 24, 205 to 206 and I think you also touched on 

some references to your experience in the Kaipara negotiations, that’s 15 

correct? 

1200 

A. I don’t remember 204 and 206 specifically but I remember the 

conversation, yes. 

Q. Oh sorry – 20 

THE COURT:   

Q. I think you’re meaning 2004. 

A. Oh sorry 2004, yes, yes. 

CROSS-EXAMINATION CONTINUES:  MR MAJUREY 

Q. Treaty negotiations aren’t easy, are they? 25 

A. No they’re not. 

Q. They’re soul destroying, aren’t they? 

A. Can be. 

Q. I took it from your evidence that you found them soul destroying? 

A. Under certain circumstances, yes. 30 

Q. And recognising each area is different and each negotiation is different, 

do you have a sense that the same sorts of experiences in terms of 
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inequity of position between iwi and the Crown, what the aspirations are 

in a settlement and what the Crown’s prepared to offer et cetera, those 

experiences are shared by all iwi in Treaty settlement negotiations, aren’t 

they? 

A. Yes, exactly. 5 

Q. And you’ve referred to and Kaipara was an example that in some 

negotiations, that involves discussions or negotiations with other iwi? 

A. Yes. 

Q. And those can be robust? 

A. Mmm, yes. 10 

Q. And – 

A. And difficult. 

Q. Sorry. 

A. And difficult, sorry. 

Q. And so, is it fair to say as tribal negotiators, they carry – and you’re one – 15 

they carry great expectations from their people in terms of continuing the 

mahi a ngā tūpuna and the aspirations of people in terms of what they 

seek in those settlements from the Crown? 

A. Yes that’s correct. 

Q. Yes.  And so, again referencing your experience with Kaipara, would it be 20 

fair to say that in the discussions, the negotiations between Ngāti Whātua 

o Kaipara and Kawerau ā Maki, sometimes that involved robust 

discussions and negotiations? 

A. Yes it did. 

Q. Yes, Kōpironui being one example? 25 

A. Yes, exactly. 

Q. Can we turn to your primary – I’ll call it primary in terms of primary rebuttal, 

your primary at 213 please and please let me know when you have that? 

A. I have, yes. 

Q. Can you read to yourself the first sentence please.   30 

THE COURT ADDRESSES MR MAJUREY – PAGE REFERENCE (12:02:37) 
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CROSS-EXAMINATION CONTINUES:  MR MAJUREY 

Q. And I’m referring to the first sentence. 

A. Yes, did you want me to read it did you say? 

Q. Oh to yourself, just to remind yourself of it. 

A. Okay, yes.  Yes, yes. 5 

Q. Do you think that misrepresents the position? 

A. Not from where I’m standing. 

Q. Can we – oh sorry, I’m going to turn to a statement of evidence but before 

I do, I apprehend from your understanding of the evidence that you have 

read other statements of evidence in this proceeding, is that correct? 10 

A. Yes, but not all. 

Q. Yes, you’ve read the Marutūāhu statements because you do make 

reference to some of them? 

A. Some of them. 

Q. Yes, do you recall if you’ve read the evidence of Mr Ngamane? 15 

A. Briefly. 

Q. I’m going to take you to that, you won’t have a hard copy handy? 

A. No, I can’t see it. 

Q. But hopefully it’s coming on the screen and we’re going to go to paragraph 

135, near the end.  Can you see that on the screen? 20 

A. Yes I can. 

Q. I’m going to ask you to read aloud paragraphs 135 to 142 please? 

A. “The tikanga of Ngāti Maru and the Marutūāhu Iwi is inclusive, based on 

whanaungatanga and whakapapa.  Ngāti Maru recognises the mana of 

the tribes of Te Waiohua, Ngāti Whātua and Marutūāhu in the “Claimed 25 

Lands” (‘2006 RFR Land’ and ‘1840 Transfer Land’) over the centuries.  

The tikanga of Ngāti Whātua Ōrākei is different from our tikanga.  The 

same is true for our respective traditions.” 

Q. And then over the page?  

A. “Our tikanga does not recognise the modern claims of exclusivity and veto 30 

by Ngāti Whātua Ōrākei on the ‘2006 RFR Land’ and ‘1840 Transfer 

Land.’  This case is all about whanaungatanga and whakapapa to the 

whenua.  What is our relationship with the whenua and how have we kept 

the relationship warm.”  More? 
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Q. Yes, to the end thanks. 

A. “Ngāti Maru and the Marutūāhu Iwi have kept warm our relationship with 

the whenua in various parts of the ‘Claimed Lands.’  This is a challenging 

task for the Court as it involves the traditions of many tribes over the 

centuries affected by the major dislocations of the musket wars and 5 

effects of land transfers with Pākehā that occurred before and after the 

Treaty of Waitangi.  This Court should be very careful before making 

pronouncements on tikanga that would have the effect of excluding all 

tribes but one from the land that their tikanga holds they belong to.” 

Q. So if we can go back to your 213.  Reflecting on that, is that a fair 10 

statement what you’ve said there? 

A. I understand that what Mr Ngamane has said is far more conciliatory than 

the general thrust I think of what I perceive Marutūāhu’s claims to be.   

Q. So what are you – sorry, yes? 

A. So, but – well, just that.  I, I – the thrust of the Marutūāhu claims seems 15 

to me and us to be a threat of trampling on our mana. 

Q. So if we come back to your 213: “The defendants in this proceeding 

dispute that Ngāti Whātua Ōrākei hold mana whenua in Central 

Auckland.”  Is there anything in the evidence before the Court in this 

proceeding that you can point to that sustains that statement? 20 

A. Not in the – I’m sorry, I don’t have – not off the top of my head, I can’t 

point to that.  No. 

Q. Can we turn to your rebuttal please at 19? 

A. Sorry, what paragraph is it? 

Q. Sorry, 19, in the rebuttal? 25 

A. Yes. 

Q. Can you read the first sentence to yourself please and let me know when 

you’ve finished?   

A. Yes. 

Q. Do you think that misrepresents the position? 30 

A. That’s what I understood. 

Q. Can you point – sorry, I’ll rephrase it because you don’t have it in front of 

you.  Do you recall if, and you’ve referenced Mr Taipari’s evidence here 

– 
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A. Yes. 

Q. – do you recall if Mr Taipari ever uses the phrase “ahi kā” in his evidence? 

A. No I can’t recall that but “keeping warm the relationships,” is not that akin 

to keeping the fires warm. 

Q. Yes so I’ll come to that because that’s the very next sentence, that’s the 5 

fairer and more accurate description of what he says isn’t it because that’s 

exactly what he says? 

A. That he kept warm the relationship? 

Q. Yes? 

A. Yes, but the problem that I have is the inference from that.   10 

Q. Yes so you recall what you read out from Mr Ngamane’s evidence and 

what you’re hearing and what you’re seeing and not just from 

Mr Ngamane but pretty much all the Marutūāhu witnesses, is that tikanga 

is different, it’s not conceived of an exclusive mana whenua or ahi kā, it’s 

conceived of in relationships and Mr Ngamane says, as others do, there’s 15 

a difference of tikanga.  So it’s not a case of one set of peoples trying to 

translate, to interpret what that tikanga is in their own worldview.  Is that 

fair? 

A. Well I think that sounds pretty good on paper but I remember, I had very 

great difficulty with Hauraki coming to Ōrākei and being welcomed into 20 

tūturu whenua, only for us to be told that Hauraki were the tangata 

whenua and that is the problem of the behaviour.  We talk about 

whanaungatanga and whakapapatanga, those kinds of things need to be 

maintained with a certain decorum and that’s the problem here and this 

is not a question for the Court really, in one sense, I heard you ask 25 

Mr Kapea about that before.  Ideally it would be worked out between us 

but we’re between a rock and a hard place at the moment. 

1210 

Q. So coming back to the first part of your answer and just so it’s very clear 

and so the Court understands what you’re saying, are you doubting the 30 

veracity and honour of Mr Ngamane in what he’s saying in his evidence 

and Mr Taipari for example? 

A. No, I’m not doubting his honour. 

Q. Would you like to finish that sentence if you’re alluding to something else? 
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A. He’s one of a number of witnesses.  Ideally, we wouldn’t have to work it 

out like this.  I wonder whether honour is at stake for Ngāti Whātua Ōrākei 

also.  And that’s what I’m trying to defend. 

Q. I just want to make sure that you’ve finished when – 

A. Mmm. 5 

Q. You complete your answer before I pick that up.  So in the first part of that 

answer you talked about a number of witnesses or evidence.  Is there 

anything else that you have in mind in your various answers that go 

against that proposition in terms of the evidence that you’re referring to?  

Because I took from what you’re saying you’re not doubting the integrity, 10 

the mana, the honour of Mr Ngamane or Mr Taipari.  So just we’re really 

clear and the Court understands it, is there anyone that you have a 

contrary position on in terms of the evidence that’s before the Court? 

A. I can’t specify it.  My brain doesn’t work quite like that.  So, no, not that I 

can think of at the moment.  If I made a comment here I tried to direct it 15 

to the particular evidence and I did not read everything.  I didn’t have the 

time at the time of reply evidence.  And I cannot recall specifics, no, sorry. 

Q. If we pick up a further part of your previous answer and that is the 

resolution of these matters and we’ve talked a bit about different Treaty 

settlements and how they operate and some of the dynamics that go with 20 

them and you’ve made reference to Mr Kapea so you may have heard 

the exchange in terms of which is the correct forum, et cetera. 

A. Mmm. 

Q. You’ve talked about tikanga.  Do you agree that in a tikanga world a 

non-Māori entity like a court should be making determinations of mana 25 

and tikanga? 

A. Ideally not.  It’s rather a loaded question I feel. 

Q. I’m trying to give you a chance to expand on your answer.  If you want to 

leave it there that’s of course fine. 

A. Perhaps I can come back to that. 30 

Q. I have my one and only time with you now. 

A. Oh.  Okay, well. 
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THE COURT: 

Don’t worry about offending me.  I’ve been asking these questions as well. 

CROSS-EXAMINATION CONTINUES:  MR MAJUREY 

Q. And just to be clear, you don’t have to answer that if you don’t want to. 

A. You were talking about the question of tikanga being decided by the 5 

Court? 

Q. Are you comfortable having spoken about tikanga and your experience 

and knowledge of it, are you comfortable with a non-Māori entity like a 

court making determinations on tikanga and mana? 

A. No, I think it’s best left to the rangatiratanga of rangatira. 10 

Q. And would your answer be similar in terms of a court being asked to make 

– it’s sort of a more specific question just to draw out the specifics, similar 

answer if the question is are you comfortable with a non-Māori entity, 

being the Court, saying in respect of different tribal tikanga that one is 

right and one is wrong? 15 

A. No, I don’t – I don’t really think this is the place to determine those things.  

On the other hand, we’re well aware how little the Crown understands of 

tikanga, that by their power they can cause havoc with tribal tikanga.  And 

I happen to know that tikanga is trying to be worked out for the courts and 

for the law in New Zealand so that it becomes an integral part of 20 

New Zealand law.  The question that you asked about tikanga being 

different, I have given it some thought, and I think that the exercise of 

rangatiratanga and mana motuhake means that a rangatira will make 

choices in the best interests of his group.  And that is where tikanga will 

be adapted and suit the circumstances and likely be different in different 25 

circumstances with other tikanga.  On the other hand, as I said in my 

evidence-in-chief, there are I think some general principles that are 

common to most Māori.  Albeit we are all in a hybrid situation now having 

all suffered from 170 odd years of colonisation.  So getting to agreed 

positions can be quite difficult when we are also all pitted in competition 30 

with one another in this Treaty settlement process for settlements, for 

power, for assets and so on.  That puts us all in a very difficult position.  

So it requires us all I think to do what I think Āpihai tried to do a long time 
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ago and have those whakaminenga, those assemblies of chiefs to 

discuss these things and how they’re going to impact on us.  Because I 

for the life of me can’t see why Māori in the circumstances that we all face 

with things that are out there in the media like institutional racism, it 

doesn’t do us any good to be competing or fighting one another. 5 

Q. So in the Treaty settlement world we all try our best, don’t we? 

A. Yeah, and I think the difference lies in the balance between acquiring the 

economics of a settlement to suit the group, to make the group have some 

kind of economic base, and keeping mana intact. 

Q. And each group, each set of negotiators, sees that equation through their 10 

tribal lens, don’t they? 

A. They do, but in the case of Ngāti Whātua Ōrākei we haven’t got much left.  

We don’t have anywhere else to run to.  And that’s critical.  We got down 

to a quarter acre section, quarter acre cemetery, and we’re trying to 

recover from that.  And our whole history with the Crown was based on a 15 

vision I think more conciliatory towards one another and more conciliatory 

using the Pakeha in the midst to benefit.  In hindsight, perhaps that hasn’t 

gone too well. 

Q. If we turn to your primary at 165 please.  You have that? 

A. 165, yes. 20 

Q. Begins: “The minutes.” 

A. Yes. 

1220 

Q. Could you read that first sentence to yourself please. 

A. Are we coming back to this? 25 

Q. Yes, I just want to give you a chance to read the sentence, the first 

sentence of 165, then I’ll ask you questions. 

A. Yes, okay. 

Q. And for the context there, isn’t it, is the Ōrākei block hearings in the 

1860s? 30 

A. Yes. 

Q. Who brought those claims that were heard in two separate hearings? 

A. Āpihai was looking for a Crown grant. 

Q. And Hetaraka? 
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A. Hetaraka claimed that they were his lands as I understand it. 

Q. And who did he claim them on behalf of, do you recall? 

A. Ngāti Tai. 

Q. That’s the first hearing.  The second hearing? 

A. I’m not sure. 5 

Q. The four Marutūāhu iwi, do you recall that? 

A. Oh yes, okay, yeah, fair enough. 

Q. And I take from your evidence when you refer to Paora Tūhaere that 

Hetaraka was of Ngāti Pāoa and Ngāti Maru whakapapa? 

A. Sorry, say that again please? 10 

Q. Recall from your evidence and you referred to Paora Tūhaere, in 

reference to Hetaraka Takapuna he’s of Ngāti Pāoa and Ngāti Maru 

whakapapa, correct? 

A. Hetaraka is? 

Q. Yes. 15 

A. That’s what Paora Tūhaere said. 

Q. Can we go to your primary at 132. 

A. 132.  Mmm.  Well he was also – Hetaraka was also partly Ngāti Whātua 

of course, his mother was. 

Q. I’m just referring to what you’ve set out there where you’ve quoted from 20 

or referred to Paora Tūhaere and referring – 

A. Oh, sorry, okay. 

Q. So that’s correct? 

A. Yes.  Mhm. 

Q. Do you recall reading the evidence of Mr Wilson, Morehu Wilson? 25 

A. Very briefly. 

Q. Could we get that up please.  Can we go to paragraph 114 please.  Can 

you see that? 

A. Yes, I can, yes. 

Q. I’m going to ask you to read from 114 to 121 please. 30 

A. “Another major event was the Ōrākei Block hearings.  A number of the 

Ngāti Whātua Ōrākei witnesses in this proceeding reference the second 

Ōrākei Block hearing decision which found in favour of Ngāti Whātua.  

The general theme of that evidence is the claim that the judgment was 
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logical, comprehensive, carefully considered and with proper respect 

given to tikanga.”  Sorry, further? 

Q. Yes, please. 

A. “Regardless of the relative merits of Fenton’s decision, the hearings 

process is noteworthy in various ways.  First, it is a rich source of different 5 

tribal traditions.  Second, it clearly demonstrates that there was no 

accepted grand tradition of Ngāti Whātua being masters of the isthmus 

among the tribes of Tāmaki Makaurau.  The first claims were those of 

Ngāti Te Ata and others associated with the Waikato tribes.  Three 

Ngāti Te Ata or Ngāti Mahuta witnesses gave evidence in support of their 10 

claim.  One Pākehā witness also gave evidence in support.  Fifteen 

Marutūāhu witnesses gave evidence in support of their claim.  They were 

Ngāti Pāoa/Ngāti Pāoa hapū, Te Patukirikiri, Ngāti Maru and 

Ngaati Whanaunga.  While no witness specifically identified as being of 

Ngāti Tamatera, the claim was, as noted below, made on behalf of four 15 

Marutūāhu iwi, and a Ngāti Tamatera chief, Tanumeha Te Moananui, 

gave evidence in support of the claim at the first Ōrākei Block hearing.  

Also, two non-Marutūāhu Māori and four Pākehā witnesses gave 

evidence in support, including James Mackay, Crown Commissioner for 

the Colony of New Zealand.  Thirteen Ngāti Whātua witnesses gave 20 

evidence in support of the Te Taoū claim.  Also, seven non-Ngāti Whātua 

Māori and 10 Pākehā witnesses gave evidence in support.  Third, there 

was widespread recognition among the various Marutūāhu witnesses that 

all four iwi have customary interests in the Tāmaki isthmus, several 

examples being: Hetaraka speaks, ‘According to the old custom I should 25 

be first but in this kind of investigation we are all equal, Ngāti Pāoa, 

Ngāti Marutūāhu, Ngaati Whanaunga and Ngāti Tamatera but the Ngāti 

Pāoa are the principal.’  And Haora Tipa Koinaki  says, ‘Ngāti Pāoa claim 

all the land on this side.”’  I presume that’s – 

Q. Whangamatau I think. 30 

A. Whanaunga up to the Whau, ‘Ngati Maru, Ngaati Whanaunga, 

Ngati Tamatera all claim alike.  Ngāti Pāoa is the chief.’  And Henare 

Te Paora says, ‘My claim is the same as the rest of Ngāti Pāoa, 

Ngāti Maru, Ngati Whanaunga and Ngāti Tamatera also claim their claims 
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are equally good.’  Fourth, the Marutūāhu evidence is a rich source of the 

traditions of the relationships of each of the four iwi with the Tāmaki 

isthmus from Whangamatau, Tāmaki River, to Te Whau, and the many 

settlements and food gatherings areas of all the Marutūāhu living together 

in Tāmaki.  Fifth, the Fenton decision has received some oversight by the 5 

Waitangi Tribunal.  Quote, ‘It was Kawau who took the case to the Native 

Land Court.  He was elderly at the time and Tūhaere conducted the case, 

but at least the claim stood in Kawau’s name.  Kawau claimed on the 

basis of ancestral descent through his mother, but the Court awarded title 

on the basis of conquest.  We think that the case should be equally 10 

celebrated for the fact that, with respect, the Court got it wrong, even if 

the result was right.  In the early Native Land Court, there was a regular 

coincidence between outcomes and Government policy or the most 

successful chiefs were those who favoured the Government.  For 

example, we have mentioned the court in Taranaki.  The Taranaki Report 15 

contains many examples of this coincidence.  We have also mentioned 

the Ōrākei case.  Kawau was a known confidant of Governor Grey.  The 

rival claimants of Waiohua, who fared rather badly, were linked to the 

Māori King, Te Wherowhero, who was the most powerful of Grey’s 

combatants.  There is a passage in the judgment with pointed reference 20 

to Te Wherowhero in deprecating terms, though he was not a party to the 

proceedings.” 

Q. Yes, thank you.  So if we go back to your 165, that first sentence, do you 

think that’s a fair statement? 

A. Sorry.       25 

Q. So your primary 165. 

A. Can you bring up the other one please, where we were.  Well, there’s an 

awful lot that’s said in the Ōrākei minutes, there’s pages and pages and 

pages of it.  I stand by what I said in 165. 

Q. Can we turn to your primary at 188 please.  You recall your discussion 30 

yesterday around, and it’s under the subheading “A new marae for 

Auckland”, you recall that context, don’t you? 

A. Yes. 
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Q. And in one of your footnotes, 197, you reference a paper written by 

Sir Hugh in 1979; you recall that? 

A. Is it a footnote you’re looking at? 

Q. Yes, sorry, footnote. 

A. Yes, okay, yeah, got that. 5 

Q. You recall that paper? 

A. Yep. 

Q. So in that section 188 and beyond you refer to the trust and you go 

through the composition of the trust starting with the four Māori MPs, 

remembering back at the time, is that a reference to the four Māori seats 10 

that covered Aotearoa? 

A. To be perfectly honest, I’m not entirely sure.  But I guess they were only 

four Māori members of Parliament. 

Q. As I recall. 

A. Yeah, mmm. 15 

1230 

Q. Also in the list of trustees is four of Auckland District Māori Council 

representatives? 

A. Yes. 

Q. As much as you recall or are aware, those are representatives of Māori? 20 

A. Yes. 

Q. There were four of Ngāti Whātua, but you make the point those were 

non-kaumatua? 

A. Yes. 

Q. A representative of the Department of Māori Affairs? 25 

A. Yes. 

Q. And Pākehā representatives, including Auckland Council? 

A. Yes. 

Q. And they were trustees for that land at Ōrākei? 

A. Yes.  It’s 1959. 30 

Q. And do you recall that they considered themselves trustees for the tribes 

of Tāmaki? 
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A. I don't recall that phrase.  What I would – what I have taken from what 

I've read is that they were, the court vested in an ad hoc agglomeration 

of trustees.  It was Crown land of course, then. 

Q. Appreciate it’s going back some time, and you've referred to papers that 

you aren’t the author of – 5 

A. No. 

Q. Do you recall that the 1979 paper from your father was an abridged 

version of a fuller paper? 

A. The Land as Tūrangawaewae? 

Q. Yes. 10 

A. I'm not familiar with the fuller version, no. 

Q. I couldn't find it when I was looking in the bibliography, so that seems to 

be confirmed by what you've just said.  I'm going to read a sentence from 

that, and just ask you to address it as best as you can.  So at page 11 of 

the paper it says, and this is in referring to the trustees, and the quote 15 

begins: “They also asserted they were trustees for the tribes of Tāmaki 

Auckland, namely Te Taoū, Ngā Oho, Te Uringutu, all three being 

depicted as more Tainui than Ngāti Whātua, plus the Tainui-derived 

Waiohua, Ngāti Paoa, and Ngāti Maru.”  You don't recall that? 

A. I don't recall that.  But it doesn’t surprise me, in the sense that they 20 

embarked on the project for a multicultural marae. 

Q. And to be fair, there’s further context, as you'd expect.  It then comes 

back to make a comment and critique on that, and that’s just to be fair in 

terms of the context. 

THE COURT ADDRESSES MR MAJUREY – REFERENCE NUMBER (NOT 25 

IN EVIDENCE) (12:32:46) 

CROSS-EXAMINATION CONTINUES:  MR MAJUREY 

Q. You recall the discussion you had with my friend Mr Allan in terms of the 

negotiations from 2004 to 2006, and you've referred to the team involved 

in that.  From my reading of the Tāmaki report, Professor Williams is also 30 

a part of that negotiation team, that's correct? 

A. Yes, he was. 
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Q. Can we turn to your rebuttal at 1.1, please?  In the first paragraph. 

A. Okay. 

Q. I'll read this one.  “Issues of tikanga which I consider in large part explain 

the differences between the plaintiffs and other parties.”  Do you think 

there’s a need to explain tikanga and the differences in them? 5 

A. Yes, I do. 

Q. Is that to rationalise it or to try and have some grand narrative that goes 

with it, or can't they exist side by side? 

A. What can't exist? 

Q. Differences in tikanga. 10 

A. Well, I think differences in tikanga might apply, but when they're applied 

with consequences to Ngāti Whātua Ōrākei, then I think we've got some 

say about that. 

Q. So those differences, if they affect Ngāti Whātua Ōrākei, need to be 

explained and reconciled? 15 

A. Hopefully, yes. 

Q. Going back to our earlier discussion in terms of the role of the Court in 

acknowledging the context that you mentioned, what do you say are the 

mātauranga sources of tikanga that the Court should evaluate? 

A. With respect to this case, or? 20 

Q. Yes, well you can do either or both, generally and/or this case.  I 

specifically am asking about this case. 

A. You mean written or anything? 

Q. Well mātauranga. 

A. Mātauranga. 25 

Q. In all its senses.  What are the sources the Court should have regard to? 

A. I think that Māoridom in general looks to people who have what is widely 

considered and widely respected wisdom in these matters.  I think that’s 

probably the first port of call. 

Q. Give one example for the Court? 30 

A. Well, the one that I certainly relied on, and fortunately he had written and 

he had spoken on recordings that I could listen to, and that was the 

Reverend Māori Marsden.  And the other one whom I knew also was the 

Reverend Manu Bennett.  So there are people who have contributed to 
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the Waitangi Tribunal Process particularly, but there are all sorts of other 

people too, and I always think that such people, and if they come from 

different places and have different views, but such people will bring their 

mana to those questions. 

Q. And other sources the Court should have regard to, of mātauranga? 5 

A. Well, there is quite a lot written.  I myself have relied on, as you know, my 

father.  And he brought a unique contribution to these sorts of matters by 

writing academically to be sure, but writing from lived experience and from 

elders who had placed a lot of confidence in him and passed on their 

understandings of things, which he then had to put into practice over a 10 

long period of time.  I think all those kinds of qualities are worth looking 

at.  But in the end, I like Manu Bennett’s definition of getting it simple and 

coming back to what is right, what is the best thing to do, remembering 

that in all cases among Māori people, I think, the kaupapa of a rangatira 

is the survival of the group.  And that is true today, I think. 15 

Q. Would you add to those sources the voices and faces of the tupuna from 

the Ōrākei block areas? 

A. Well it depends on what questions you’re asking, I think, and what needs 

addressing. 

Q. So the questions that are before this court, the areas involved, the tribes 20 

involved, as you've said those are a great source of mātauranga, aren’t 

they? 

1240 

A. They're a great source of oral evidence from the time.  It was in a court, 

of course and everybody who’s in a court is progressing their take.  I think 25 

the greatest source also that can be used in these difficult situations is 

evidence that’s corroborated by others.  So one person might say 

something but others might say something and between them, they 

corroborate a picture.  Because relying on one person can be awkward.  

I think what Fenton noted however in the Ōrākei minutes was that of the 30 

20 witnesses that Ngāti Whātua Ōrākei or that Te Taoū, Ngā Oho and Te 

Uringutu brought, I can’t quite remember what it was but – no, I’ll stop 

there. 
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Q. Just coming back to your corroboration point, recognising we have 

primary, secondary et cetera sources, and if we think about the temporal 

aspect, we’re in a contemporary world now and these were the voices of 

the ancestors in the 1860s so a lot more proximate in time, when you say 

corroboration, do you mean amongst themselves, amongst those people 5 

or something else? 

A. No, I mean – I don’t mean a kind of planned alliance, if you like.  I mean, 

I mean evidence that’s given that despite variations is saying more or less 

the same thing, from whomever.  

Q. Yes.  So if we leave aside the role of Fenton, Judge Fenton as arbiter 10 

because you know there are issues with that – 

A. Mmm. 

Q. – the importance of those sources are you had the ancestors themselves 

saying what they were saying, that’s correct isn’t it? 

A. They said what they said. 15 

Q. And those are important sources, aren’t they? 

A. I think they’re important. 

Q. I think there’s a “but” coming? 

A. Well I disagree with your argument about Fenton’s judgement.  So I don’t 

–  20 

Q. That’s taken because the evidence says that but as you’re aware, there’s 

a contest of evidence on that as well? 

A. Yeah, okay, yes. 

Q. You make the point in your evidence and others have as well as I recall 

it, in relation to pepeha as one of the examples in the Māori world of 25 

reference points and, I’ve got the reference here somewhere, but from 

my recollection you drew a distinction between the pepeha of Ngāti 

Whātua Ōrākei on the one hand and those of Marutūāhu on the other and 

my paraphrase of what you’re saying is that that’s quite important in terms 

of it locates people? 30 

A. It does. 

Q. Yes. 

A. And it not only – well it locates people with respect to their identity. 

Q. Pepeha aren’t literal though, are they? 
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A. How do you mean? 

Q. Well from a geography point of view.  The one place that’s mentioned is 

not the single point in geography in the place of those people, is it? 

A. It’s not the single place, you mean? 

Q. Not the single place. 5 

A. No – 

Q. Is that fair? 

A. – but I – well… 

Q. For example you have in your, I think either in your evidence or in one of 

the engagements with my friend, yeah I think it was your evidence, talked 10 

about the power of te reo rangatira and metaphor and allusion, that’s a 

big – 

A. Sure. 

Q. – part of the Māori world, isn’t it? 

A. Yes. 15 

Q. Yes. 

A. Yes, yes. 

Q. So that partly informs what I’m bringing to you by way of context – 

A. You’re talking about pepeha though. 

Q. Yes, yes I am. 20 

A. Pepeha and I think that, are you asking that pepeha is singular? 

Q. I’m trying to gain a sense from you because you’ve made a point of it in 

relation to the contest of tikanga and history between the peoples of Ngāti 

Whātua Ōrākei and Marutūāhu, to assist the Court with its understanding 

of the point you’re making in relation to pepeha.  If you don’t accept that 25 

they’re not to be taken literally in terms of specificity of the landscape 

references, you don’t have to agree. 

A. I think to be clear, my point in my evidence was that what people typically 

and pepeha I understand are somewhat of a more recent development, 

when one learns Māori these days pepeha is the first thing you teach 30 

anybody.  I understand that that was not so, you know, some time back.  

But pepeha do locate people and I think that the places are quite specific, 

particularly things like maunga.  They usually refer to really important 

places where one buries one’s dead, where one has a community in 
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which one is involved and what I’m saying though, however, is that a 

degree of flexibility of course if one chooses to reside and take up 

participation in a community on one side of one’s whakapapa, than the 

other, even in one’s own lifetime and then one is standing on a marae of 

one’s mother as opposed to one’s father or something like that, then the 5 

pepeha would naturally change. 

Q. So the example you gave in the section of your evidence I’m referring to 

is the evidence of Mr Rawiri, you don’t say it explicitly but I apprehended 

from what you were saying because of his reference to Kohukohunui for 

example, it’s the maunga, that was an example in terms of a Ngāti Pāoa 10 

Marutūāhu pepeha, it isn’t located in Central Auckland and so therefore 

the consequence is the tribal interests aren’t there as well.  That seemed 

to be the thrust – 

A. Yeah that’s kind of the thrust of my argument is that a pepeha would 

locate someone in an area that was most important to them.  And it would 15 

be unusual – oh well, I’ll leave it at that, yep. 

Q. So you’re quite aware aren’t you that Ngāti Pāoa see themselves as 

having relationships or ancestral relationships or connections with Central 

Auckland? 

A. I’m aware of that. 20 

Q. Yes, and they also say that they have mana, are you aware of that? 

A. Well what I’m more aware of is that they have paid us the courtesy of 

respect and on that basis, it makes it much easier to – for the sake of 

going on together and surviving as groups, that things can either be set 

aside or made secondary to the primary interest and I think that’s what’s 25 

happened with the kawenata, that’s my understanding of it. 

Q. Is it a fair representation of your answer then that Ngāti Whātua Ōrākei 

acknowledges the mana of Ngāti Pāoa in Central Auckland?  Otherwise 

it wouldn’t have reached that kawenata? 

A. I’m not very equipped to say that, to agree to it with any degree of 30 

specificity. 

Q. Just to round out the discussion we’ve had on pepeha and I’m not trying 

to be cute but just again, as an example, you’re aware of the well-known 

pepeha for Waikato-Tainui, aren’t you?  “Ko Taupiri te maunga”? 
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A. Yes. 

Q. Yes.  That of course doesn’t mean that Waikato-Tainui don’t have mana 

at Pirongia, at Kawhia? 

A. No, sure.  I was more referring to personal pepeha, when one stands on 

a marae or, well anyway, anywhere to introduce one’s self and one’s 5 

identity, then you generally have a pepeha.  And that’s a choice. 

Q. So a similar answer then if I referred you to also the well-known pepeha 

for Tainui waka: “Ko Mōkau ki runga.  Ko Tāmaki ki raro”?  Is your answer 

the same? 

A. I understand that to be the same, yeah I understand that.  Yeah I’m aware 10 

of that. 

1250 

Q. You’ve been inside Hotunui, haven’t you? 

A. I have. 

Q. Yes, and as you’ve referred to in your evidence, the Whare Runanga of 15 

Ngāti Maru Marutūāhu, correct? 

A. I don’t know the specifics, I know, oh if you say so. 

Q. I’ll reference the evidence of Mr Taipari, for example. 

A. Yeah. 

Q. You may not know the answer to this question and that’s of course fine, 20 

have you seen or do you recall the pou of the warrior rangatira Rautao in 

there? 

A. No I can’t recall. 

Q. Do you recall the discussion in your evidence on core areas and there 

was a bit of discussion with my friend Mr Allan on this. 25 

A. Mmm. 

Q. And again trying to keep the discussion efficient, there seemed to be a 

theme or was a theme in your evidence that you had an expectation and 

not personalising it to you but you’ve articulated it, an expectation that 

tribes in their Treaty settlements would seek redress in their core areas.  30 

Is that a fair paraphrase of the theme of your evidence? 

A. So, are we talking generally or are we talking with respect to Tāmaki? 

Q. Well let’s start generally? 
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A. Well, the parameters of Treaty settlements are such that you have to 

delineate all sorts of areas and you have to seek whatever the Crown 

property is that’s available.  And I’m well aware that in some – I think I 

mention, in some people’s areas, the availability of Crown properties is 

not that great.  So you know, one that does – I can – to be practical, that, 5 

you know, may not work, sure. 

Q. On the specific theme, can I refer to paragraph 68 of your rebuttal please, 

68.  Do you have that? 

A. Yes, yes. 

Q. Could you read the first sentence out loud please? 10 

A. “Furthermore, Ngāti Whātua Ōrākei assumed that Tāmaki Collective 

members would seek redress from within their discrete core rohe.” 

Q. Yes. 

A. Yes. 

Q. So you recall that? 15 

A. Yes, I understand what you’re saying.  

Q. Yes, yes, and – 

A. But – 

Q. – what – sorry, you go? 

A. Well, but the rest of my sentence also I think is relevant to that: “Ngāti 20 

Whātua Ōrākei was pragmatic and generous in their thinking.  They 

understood that they, and other groups, might have to make concessions 

so everyone got the ability to prosper commercially.” 

Q. Yes.  So if we go back to the first sentence and that reference to 

“assumed.”  Why was there that assumption? 25 

A. Because I, I would assume that was the right thing to do in the 

circumstances.  And should there not be commercial offerings in a 

discrete core area for a group, then that was the platform to discuss how 

to rectify that and my understanding of the carousel arrangement was that 

that was to give everyone an opportunity to be able to consider 30 

commercial properties but I also understand, more from Mr Blair in fact 

because I wasn’t so involved in the commercial arrangements, but that it 

was hoped that if a property came up in someone’s core area to a group 

who didn’t belong to that area, that there would be a discussion sort of 
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like something conciliatory: “Would this property actually be better for 

you?  In which case, we’ll step back, you take it this time round.”  That 

kind of attitude.  That’s, that, those are the assumptions that I understood 

people came to or that kind of agreement people came to in joining the 

Tāmaki Collective. 5 

Q. Is there anything specific that you can refer to other than that, for that 

assumption? 

A. Not evidently. 

CROSS-EXAMINATION:  MR WARREN 

Q. Tēnā koe (inaudible 12:56:15).  Firstly, Ms Kawharu thank you for your 10 

evidence and on behalf of Ngāi Tai, we wish to acknowledge your 

evidence today and also your late father. 

A. Kia ora. 

Q. I just want to first talk to you about the concept of mana.  The 

acknowledgement that I’ve just given to you and to your father on behalf 15 

of Ngāi Tai, does that increase his mana and your mana or Ngāi Tai’s? 

A. I would say Ngāi Tai’s. 

Q. So would you accept that mana is not solely about authority? 

A. I’d accept that. 

Q. In the example I gave, it’s manaakitanga, utu, those concepts that you’ve 20 

spoken about? 

A. Yes. 

Q. Including acts such as that referred to in the evidence of Mr Brown where 

Ngāi Tai supplied the ika for your father’s tangi? 

A. Kia ora. 25 

Q. Paragraph 25 of your primary evidence please.   

A. Sorry which one was it? 

Q. 25. 

A. 25.   

Q. You provide a very helpful description of mana, second sentence: “Mana 30 

is that power and authority that is endowed by the atua (gods).” 

A. Mmm. 

Q. That would be something that would be shared by all Māori, correct? 
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A. An understanding of it would be shared by all Māori. 

Q. That it derives from atua, yes? 

A. Yes, I would expect so. 

Q. And then the next concept: “delegated through generations of tūpuna to 

certain individuals,” there we’re talking about whakapapa aren’t we? 5 

A. Generally but not always. 

Q. And whakapapa can be shared, can’t it? 

A. It can be. 

Q. And so, it’s derived from the atua, delegated through whakapapa, I think 

you said most times, it’s shared across Māoridom, those concepts, and 10 

is the mana then increased by the building and maintenance of 

relationships?  Is that how mana is increased and maintained? 

A. I think it’s one aspect of it. 

Q. It’s an aspect that Āpihai Te Kawau used – 

A. Certainly. 15 

Q. Yes, and that’s in your evidence isn’t it? 

A. It is indeed. 

Q. And adding to that, actions of manaaki, utu, tuku rangatira are also 

tikanga concepts that increase one’s mana, do you accept that? 

A. Well if they get the desired result, they increase one’s mana.  One can 20 

lose mana with it if one cannot deliver. 

1300 

Q. So mana is a two way thing, isn’t it? 

A. Mmm, I would say so, most things are yep. 

Q. Yet what I find puzzling in reading your evidence and other evidence of 25 

the plaintiffs is that when we add in the term “whenua” to mana, all of a 

sudden this sharing notion, this notion of you can – it’s two way, starts to 

end.  I’m puzzled by that.  Why does it change as it relates to whenua? 

A. That’s quite a large question.   

Q. The nako in me suggests we take the break and allow the witness to think 30 

over the break. 

A. Thank you. 

Q. I’m not sure what my clients might say about that but perhaps if we take 

the break Sir. 
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COURT ADJOURNS: 1.01 PM 
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COURT RESUMES: 2.17 PM 

THE COURT ADDRESSES PUBLIC GALLERY (14:17:21) 

CROSS-EXAMINATION CONTINUES:  MR WARREN 

Q. Ms Kawharu, I think before the break before I gave you an hour and a 

quarter to come back with a considered scholarly answer with footnotes, 5 

I’m sure you recall the question. 

A. I do. 

Q. I’d just appreciate your answer, thank you. 

A. Kia ora.  The first thing I’d like to acknowledge is James Brown and his 

koha to my father’s tangi.  I have to say my heart sank when I read that 10 

in his brief of evidence and I would like to acknowledge that.  Secondly, I 

acknowledge your mihi to me and to my father and I – however, I think 

that when you do such a thing my father was nothing if he wasn’t 

Ngāti Whātua Ōrākei and everything he stood for.  So in that mihi I 

assume there’s an acknowledgement of that, of him and his role as a 15 

rangatira for Ngāti Whātua Ōrākei when he represented them at some of 

the various events that I described in my chief evidence.  So what 

perplexes me then is this use of the word “sharing.”  What is meant by 

sharing?  We understand that we acknowledge one another’s mana and 

you made a comment that with all those other aspects of manaakitanga 20 

and utu and so on why would that – why would we not share 

mana whenua?  But the mihi is not about sharing.  The mihi the way I 

understand it is acknowledging actually that Ngāti Whātua Ōrākei are the 

tangata whenua.  So my question would be when we talk of sharing, is 

that in question?  Now, I have – Āpihai has some very good examples of 25 

what might be considered to be sharing, but it’s because of his mana and 

because he was able to allocate what we consider to be a use right or an 

access right that gave other people use of resources.  Because being 

tangata whenua is talking about an exercise of rangatiratanga over land, 

assets and so on.  So what the problem for me about sharing anything is 30 

that it’s really vague, it’s not clear what the terms of agreement are.  And 

I think there are plenty of examples in Āpihai’s time where, as you pointed 
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out, it would be beneath his mana not to share but it was very clear what 

the kind of arrangement was and he was to be respected.  So when 

people pay acknowledgements to someone and enhance mana, you 

don’t expect then for that to be trampled on.  You expect that it continues.  

So for in exchange for having freedom to cross the land, to plant, to live 5 

side by side, there’s an expectation of respect there I think.  So if that is 

what we’re talking about when we talk about sharing, then, you know, 

that’s where we come to. 

Q. Yes.  And that can include whenua as well, can’t it? 

A. Yes, I think it can. 10 

Q. Through tuku rangatira as you say – 

A. Yes. 

Q. – in Ngāti Whātua Ōrākei terms? 

A. Yes. 

Q. So just on tuku rangatira, it’s at paragraph 32 of your evidence in your 15 

primary brief, do you accept that tuku rangatira or tuku whenua can be 

permanent? 

A. Yes, but the reciprocity never goes away. 

Q. So it’s never absolute? 

A. No.  Although of course as time’s gone on, particularly with the 20 

intervention of the Pākehā world, that meaning has got lost, but – 

Q. Because legal titles are issued and – 

A. Yeah, and just think I mentioned in my brief of evidence also that there 

are many temptations to use an asset for one’s personal self-interest.  So 

that would upset the notion of tuku. 25 

Q. So just to break it down a little bit and this might be quite trite but I think 

it’s quite important from the Ngāi Tai perspective, so tuku is an allocation 

of land to a person or persons who simply get to live on the land? 

A. Well, now we run the risk of getting too simplified and codified, if you like, 

because my under – that might be aspect of tuku rangatira but a tuku can 30 

be all kinds of things.  A tuku rangatira is a question, well not even a 

question of land.  A tuku whenua would be involving land.   

Q. So the tuku whenua to the Crown in the 1840s was an opportunity for the 

Crown and its subjects to live on that land? 
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A. Yes.  In return for something.  

Q. Yes. 

A. Right. 

Q. And to use the land and grow food and – 

A. Yes. 5 

Q. – all those things Mr Kapea talked to us about, bring – 

A. Yes. 

Q. – up children, build whare, bury their dead, et cetera? 

A. And I suppose in some respects there can be permanency about it.   

Q. Yes. 10 

A. But it doesn’t absolve the receiver from a debt. 

Q. Yes.  To – the reciprocation still continues? 

A. One would hope so. 

Q. So if the donee remains on the land and does those things Mr Kapea told 

us about in terms of what makes up ahi kā say for at least three 15 

generations, do those donees have ahi kā on those lands? 

A. Well my understanding of te ao Māori is technically not, though this is a 

fine line in understanding, in that when we had the example of the tuku 

that Āpihai gave to Kati and Matira Toha, and then – or perhaps that’s not 

the good example but there was some gift like that. 20 

Q. Yes. 

A. Perhaps the Wētere Kauae was a better one, and then they wanted to 

sell it and Āpihai went immediately to say that wasn’t on. 

Q. So your answer is ahi kā does not transfer to the donee, despite the fact 

that the donor is not occupying the land, not doing those things Mr Kapea 25 

told us about that underpin ahi kā, it has been done by the donee.  Is that 

your evidence? 

A. What is being done by the donee? 

Q. Those things that Mr Kapea said were important to establishing ahi kā: 

living on the land, bringing up your children –  30 

A. Yes, I see what you mean.  I think that the donee’s position is different to 

the donor, that’s all.  Over time, and with the intervention of modern times, 

things get a bit blurred but that in my mind is the principle, the ideology if 

you like. 
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Q. Yes.  Paragraph 213 of your primary brief, please? 

A. Sorry, what was the paragraph? 

Q. 213, thank you. 

A. Yeah, sorry. 

Q. Just go onto the other page, please?  I’m just interested in this statement 5 

you make about going unchallenged in terms of Ngāti Whātua Ōrākei’s 

acts of rangatiratanga and manaakitanga.  Why would you expect a 

challenge from other hapū and iwi of this region?  

A. Sorry, I – 213? 

Q. Bottom of 213.  It’s on the screen if that helps. 10 

A. “The role makes,” no: “It’s telling that our claim to land is disputed,” no.  

Well, what I was thinking, looking back over history, was the many, many 

opportunities – I’ll just...  Oh, yes.  I think that kind of refers to the 

challenge in the Ōrākei claim in 1868-’69. 

Q. Okay.  I thought it meant in terms of the ceremonial roles that 15 

Ngāti Whātua Ōrākei have played over many years, the karakia, those 

sorts of things.  I thought that’s what it meant and I have a question, why 

do you think they would be challenged? 

A. (no audible answer 14:29:20) 

Q. But if that’s not what you meant, I’ll move on. 20 

A. No, I think my comment was not necessarily so recently, because I see 

that my following paragraph is the occasion in 1965.  And so what I was 

meaning there were so many examples over the history of Ngāti Whātua 

Ōrākei playing the role of tangata whenua right through the 19th century 

and the 20th century that were completely uncontested. 25 

Q. Yes. 

1430 

A. Well, apart from the Ōrākei case but since then, and even things like the 

Kohimarama Conference which was held, you know, people from all over 

the country, Māori chiefs came, nobody questioned Ngāti Whātua’s role 30 

then.  And that kind of thing went on and on and on.  And similarly in 1965.  

What I was referring to was that it seemed to be rather late in coming. 

Q. So in the last 30 years or so? 

A. Exactly. 
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Q. Do you accept that mana is also expressed in a very quiet way, people 

take a step back, you’d accept that? 

A. Yes. 

Q. Being a support player is just as important as the one on the paepae? 

A. Absolutely. 5 

Q. And it seems to me based on your evidence and other briefs for the 

plaintiffs that there is notion that you have to be the ones conducting the 

karakia and the ceremonial things to be mana whenua; you don’t agree 

with that? 

A. No, and this is where tuku comes in again, I think in recognition of 10 

relationships that you have focused on on whanaungatanga I think it’s 

quite likely and on many occasions for other people to be asked to 

conduct certain things.  But the question is who’s doing the asking?  

Q. Yes. 

A. And I would suggest to you that that sits often with Ngāti Whātua, but in 15 

an effort to be inclusive and remember whanaungatanga ties, then it’s 

more than likely that other people will be asked to complete those roles.  

So it’s not always that it’s us but it’s under our auspices, if you like. 

Q. So if we accept for the moment that for the most part those types of things 

went unchallenged, you would have to accept that when it came to 20 

decisions about the allocation of whenua there have always been 

challenges, ie in the two Native Land Court hearings in regards to the 

Ōrākei Block Hetaraka Takapuna put his take, in the railway settlement 

in the ‘90s there was a challenge by Ngāi Tai to the High Court in the 

Wai 357 Tribunal claim, in 2007 there was a claim to the Waitangi 25 

Tribunal in regards to the Ōrākei agreement in principle; you’d accept that 

when it relates to whenua there is a challenge, isn’t there? 

A. Well, yes and no.  My answer would be that Hetaraka Takapuna came 

quite late in the piece as far as I can see, 1866, 1868, in the sense of 

challenging. 30 

Q. He was involved in the first hearing, wasn’t he? 

A. I believe so, yes. 

Q. So what was he late to, sorry? 

A. Well, we’re talking about 1840. 
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Q. Yes, no, he wasn’t late to the court process because that’s the only block 

that’s gone under investigation in the 2006 RFR. 

A. I understand.  But, okay, that’s the first court case in the Native Land 

Court. 

Q. Yes. 5 

A. But there were many opportunities I think earlier for other people to 

challenge the role that Ngāti Whātua was playing with respect to the town 

of Auckland and I don’t see a lot of evidence then, and even subsequent 

to the Native Land Court I don’t see any evidence until more recently from 

1869 through to the times that you’re talking, so the railway land and 10 

these more subsequent things.  But then I would also argue that by that 

time we’ve got other tensions in play, particularly pieces of legislation.  

So, I’m sorry, I’m not sure that I answered the question. 

Q. That’s fine, thank you.  Can I just go to paragraph 19 of your primary brief 

please.  I like the way that you have qualified your rendition of “history.”  I 15 

think you say: “The richness and complexity of lived history, in its many 

layers, is often lost by the chronicling of so-called facts.”  Having read that 

and the balance of paragraph 19 I wanted to put to you whether you 

accepted the Tribunal’s conclusion in 2007 that Tāmaki Makaurau from a 

tribal perspective is very complex? 20 

A. Well, I don’t really find the Wainwright conclusions very satisfactory.  And 

when you talk “complexity,” I think the Tribunal left it rather wide open.  

And that’s the problem we have.  What we need is specificity. 

Q. So you’d accept that the Tribunal was made up by more than her Honour 

Judge Wainwright? 25 

A. Yes. 

Q. The late Professor Wharehuia Milroy was involved? 

A. Yes. 

Q. You consider him an expert of tikanga? 

A. Yes.  What I’m saying is that the Tribunal went only so far. 30 

Q. But the proposition that it was complex having gleaned it from the 

evidence before him, much of the evidence before that Tribunal is before 

this Court and Ngāti Whātua Ōrākei produced historical evidence in that 

inquiry, didn’t they? 
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A. 296 

A. Yes, they did but they had very little time in that Tribunal as far as I 

understand. 

Q. But because it was on the record one would expect that the Tribunal 

would have factored that into their conclusions and findings? 5 

A. I can’t say. 

Q. Just to the bottom of paragraph you say: “By contrast, Māori traditions are 

circular, remembered in episodes, often to illustrate interconnection, and 

are more concerned with patterns of behaviour,” et cetera.  Would you 

accept that this Treaty settlement phase is yet another one of those 10 

episodes in the history of Tāmaki hapū and iwi? 

A. Well, it wasn’t what I was thinking of.  I was thinking of Māori traditions.  

This is a Crown-driven process. 

Q. But here we are today, Treaty settlement process which is a choice, it’s 

not compulsory, is it another episode that your uri will look at in 100 years 15 

and say “that’s another episode in the history of our people”? 

A. Undoubtedly. 

Q. So if we look at what you say, it’s “often to illustrate interconnection”.  Isn’t 

that in fact what the Collective Treaty settlement does, reflects that 

interconnection? 20 

A. Well, I’m not entirely sure about that.  It seemed to me that the Tāmaki 

Collective was a convenient way for the Crown to put everyone in a 

basket and try and deal with them.  So John Rangihau, who’s one of those 

eminent kaumātua I would have suggested to your Honour to consider 

once said that “if you can’t divide and rule, you can unite and rule”. 25 

1440 

Q. Well just following on from that, in your reply you pose a question how 

shared mana whenua might work, and how would that differentiate 

different iwi groups.  And I’m just interested by that statement in the 

sense that isn’t the Māori world, as you say in your introduction to your 30 

primary evidence, about interconnectedness?  Why is it important to 

Ngāti Whātua Ōrākei to “differentiate”, as you put it?  It’s at paragraph 12 

I believe of your rebuttal evidence. 
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A. Well what I mean by that is that in my evidence-in-chief I talked about 

mana, and mana whenua, and tangata whenua.  And so in order for a 

group to hold any of those things and establish its identity, it seems to me 

that those things need to have some singularity about them.  And that 

makes perfect sense, even in the Tāmaki Collective.  So, what I imagined 5 

when we went into that was that – and not forgetting that Auckland City 

Council was on the brink, I think, of becoming the super city, which 

extended its area hugely, hugely.  So within the region that the 

Tāmaki Collective was supposed to be working and was defined by 

Douglas Graham and so on, they put together all the iwi within this huge 10 

area.  And it seemed to me that that did not necessarily make things 

difficult, if tribal identities and tangata whenua status were what I thought 

they were, which is in certain areas within that huge area.  So what the 

Crown and I thought was trying to do was to settle all of those different 

hapū, iwi groupings and restore – well, settle them in terms of the Crown 15 

breaches, and restore them to some – well, the economic base also but 

some sort of reconciliation with the Crown, and so that people could feel 

pride in their identity.  That’s what we seem to be all looking for, to put 

behind us those matters that had been such mamae for so long, and get 

that sorted with the Crown, and move on.  Now within that large area, plus 20 

the Tāmaki Collective collective idea of kaitiakitanga, protecting a number 

of key old pā sites and so on, kaitiakitanga shared in one sense is 

relatively simple if the end goal is protection.  We’re all trying to protect 

something vis-ả-vis the non-Māori world.  And then there was the 

commercial, and that seemed sensible at the time.  Again, it’s a shared 25 

process but I don’t see it being shared mana whenua.  And of the area 

that Ngāti Whātua Ōrākei had thought of as a consequence of the 

conquest, the raupatu and the occupation and so on from earlier times, 

the area that we are looking at in terms of keeping tangata whenua status 

and having some pride in our connection with what our history tells us is 30 

a mere 20% or less of the total area.  It’s not as if we’re asking for a lot, 

we’re asking for some peace within that, given what we think we’ve done, 

the best we’ve done to our ability, over the years for the town, for other 

people in general.  For example, Takaparawhau. 
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1445 

Q. Paragraph 83.5 of your primary brief.  You provide some evidence on the 

battle at Orohe.   

A. 83.5?  Orohe, yes, yes. 

Q. You say in brackets at the end of that paragraph that: “Smith takes a 5 

different view and claims Ngāti Pāoa were the victors.” 

A. Mmm. 

Q. And you reference him there. 

A. Mmm. 

Q. You obviously come to a different conclusion but I didn’t see a reference 10 

to your conclusion.  What is that reference point if you may? 

A. I’m sorry I – oh hang on, 78.  It’s prob – well I haven’t, I haven’t been 

rigorous in my footnoting but I suspect that I was using Paul Tūhaere. 

Q. Yes. 

A. And using his chronology which is the last page of his handwritten 15 

document. 

Q. Have you read the Fenton decision? 

A. I have. 

Q. Would it surprise you to say that Fenton himself concluded that Ngāti 

Whātua had lost the battle at Orohe? 20 

A. Well, no.  I’m happy – you know there are different views and who’s to 

say, nowadays. 

Q. Ballara picks it up in her book Taua which is also in the common bundle 

that, and I quote: “The defeat was so serious that for a time, no utu could 

be sought by the weakened survivors and they retreated to those places 25 

in the Waitakere Ranges where they had lived when they had been 

persecuted by Kiwi.” 

A. That means Ngāti Whātua, are you referring to the losers of the battle 

then? 

Q. Yes. 30 

A. That they took off to the Waitakeres? 

Q. So you’re not sure – what you’re saying, it’s Paora Tūhaere’s notes that 

you’re basing that conclusion on? 
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A. Yes and I am, I guess what I’m, what I was trying to do with this as I 

entitled it, was “Skirmishes with Ngāti Pāoa.”  Because by the time we got 

to the first two decades of the 1800s, we had relative peace.  So, these 

are skirmishes, they’re mostly upsets to mana backwards and forwards 

and backwards and forwards, they don’t result in any kind of raupatu, it 5 

seems to me, so they are, they are upsets and then I’m sure – 

Q. You might want to reflect on that conclusion as to who won that battle by 

reference to Fenton’s decision and also Ballara’s references, if you’re not 

sure.  

A. You mean look on it now? 10 

Q. Well we could go there, I’m just conscious of time – 

A. Well I think I’ve said which is perhaps what you’re referring to in 

paragraph 84, that Fenton concluded that those contests between Ngāti 

Pāoa and Te Taoū and Ngā Oho were fights for revenge. 

Q. Yes that was his conclusion. 15 

A. And that’s probably where I was heading. 

Q. But that’s different to who had the victory? 

A. Well you could be right, yes, yes.  And I think there’s, I mean there’s 

another instance here where in 83.3 for example, where I say and 

according to Stone, Ngāti Pāoa and its allies were defeated.  However, 20 

we lost Tomoaure and his wife Te Tahuri.  So, we might’ve lost the battle 

and lost our key man.   

Q. Just finally, in your rebuttal evidence paragraph 41, you talk about the 

Waiohua names remaining over time.  So you accept that they remain 

today but you go on to say that didn’t equate to political pre-eminence in 25 

Central Tāmaki.  So the names remain. 

A. Mmm. 

Q. We know from your statement over the page at 45, that the Waiohua 

people did not disappear from the isthmus. 

A. Mmm. 30 

Q. We know that. 

A. Mmm. 

Q. We know that Tuperiri’s mother was of Te Waiohua descent, correct? 

A. Mmm. 
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Q. And we know that there were further skirmishes between Te Waiohua 

and Ngāti Pāoa and Te Taoū and Ngāti Whātua? 

A. Mhm. 

Q. Post the Tuperiri battles? 

A. Well, I – what do you refer to in part – 5 

Q. Well I just mentioned the Orohe one, there were those sorts of skirmishes 

as well? 

A. But that’s not Te Waiohua, is it, it’s Ngāti Pāoa. 

Q. Ngāti Pāoa. 

A. Mmm. 10 

Q. But there were those sorts of skirmishes going on.  So it’s not a nice, 

settled picture is it post Tuperiri’s arrival on the scene? 

A. Not immediately, no. 

Q. No, and we know that the names remain, the people remain, the 

intermarriage occurred, he already had whakapapa here and of course 15 

isn’t it the case that some of the witnesses for Ngāti Whātua Ōrākei in the 

first Fenton hearing put their take to the Court through some of those Te 

Waiohua links? 

A. Yes I don’t disagree with that. 

Q. And of course you’ve got people – 20 

A. But that’s not quite the same thing.  

Q. Well then of course you’ve got people in 1987 like Ani Pihema before the 

Tribunal saying that the names Ngā Oho, Te Uringutu in her mind were 

Tainui peoples? 

A. Well let’s just go back a bit.  You’ve traversed quite a lot there.  I forget 25 

where you started but I think we need to be a little careful – oh you started 

with names.  So, and Te Kura talked about this too, some of the names 

were very big names left by, by, you know, a long time ago and they 

stayed.  But it’s also true to say that Ngāti Whātua also put names on the 

land, in particular Kiwi Tāmaki’s pā Maungakiekie, when Ngāti Whātua, 30 

when Tuperiri took over, he named his pā on that pā Hikurangi.  So there’s 

a – 

Q. And of course Ngāi Tai doesn’t deny Ngāti Whātua Ōrākei’s mana within 

the isthmus. 
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A. Okay, okay.  And then you went to Te Waiohua and are you wanting me 

to answer something there? 

Q. Well I just put to you that Tuperiri, his mother was Te Waiohua, we know 

that his children intermarried with Te Waiohua, we know that the take in 

the first Native Land Court hearing on the Ōrākei block, Ngāti Whātua 5 

people put their take through Te Waiohua descent.  Do you accept that? 

A. Yes but I qualify it because interestingly, in the Ōrākei minutes, there were 

a number of people also who spoke about – and I think this might be 

where you’re going – about Te Waiohua and I accept that they didn’t 

disappear, but what I am saying is that it’s about political pre-eminence 10 

and a number of people in the Ōrākei minutes, including 

Hetaraka Takapuna, say there is no tribe called Te Waiohua at present, 

there are tribes who descend from Waiohua.  So I make that qualification, 

I think it’s an important one. 

Q. Yes. 15 

1455 

A. And when you talk of the marriages with Waiohua women and so on, what 

the, the point is that once Kiwi Tāmaki, who had had the domain, was 

killed, then people certainly – and no one’s going to deny that ancestry 

and descent from Huakaiwaka, least of all us.  But as a political force, I 20 

haven’t seen Te Waiohua, or any leader of Te Waiohua, come since that 

time, as far as I can see.  But that doesn’t deny them, deny anybody, that 

very important whakapapa. 

Q. You’d accept though that there are tribes before this Court, and in this 

region, that descend from Te Waiohua and are still operating as tribes 25 

today? 

A. And I also accept that when the rōpū were formed for the carousel 

arrangement, that the Waiohua, the rōpū, the name came back as a very 

useful way of acknowledging those groups, and their ancestry, and 

there’s nothing wrong with that. 30 

Q. Yes. 

A. But I think we need to be careful not to make the assumption that the 

Waiohua of old under Kiwi Tāmaki managed to stay alive and thriving in 

the way that it had done all the way through to today, politically.  I’m not 
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denying anyone’s survival and continuation but as a political force, I would 

argue that that’s where Ngāti Whātua did come.  As small as they may 

have been, they still came, and literally took over. 

Q. I missed a minor point of clarification earlier.  Page 16 of your primary 

evidence. 5 

A. 16? 

Q. 16, 1-6. 

A. Paragraph or page? 

Q. Page, thank you.  Just a footnote down the bottom, 39.  The reference 

there to “Ani Pihema” and clearly a publication, is that the same 10 

Ani Pihema that was referenced in the 1987 Ōrākei report? 

A. Sorry, I’m... 

Q. Footnote 39. 

A. Yes and what word does it fit – oh you’re just asking about the footnote? 

Q. Yes, and whether that’s the same Ani Pihema referenced in the 1987 15 

Ōrākei report. 

A. Oh, I imagine so, Aunty Ani, yes, and that was written for the purposes of 

gathering material for the building of Tumutumuwhenua. 

Q. Thank you and I do wish to acknowledge your evidence and your initial 

response after lunch in terms of your father.  I do recall – I can’t remember 20 

the exact year he passed away but we were actually in a judicial 

conference on this matter when he did pass, and I can recall the 

astounding sense of loss in the room on that day.  So, ngā mihi nui.  

Kia hua ko te pai.  Tēnā.  

A. Ngā mihi.  Kia ora. 25 

THE COURT ADDRESSES MS COATES – NEW MATERIAL (14:58:43) 

CROSS-EXAMINATION:  MS COATES 

Q. Tēnā koe e te Māreikura, he mihi tēnei ki a koe mō o kōrero inanahi me 

te rā nei, kia ora. 

A. Tēna koe. 30 

Q. My name is Ms Coates and I am counsel for Te Ākitai Waiohua. 

A. Kia ora. 
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Q. I appreciate that you’ve been up here for a while, so I don’t have too many 

questions for you, but I did just want to highlight a couple of points and 

ask you a few questions in relation to your understanding of tikanga. 

A. Kia ora. 

Q. So firstly, at paragraph 15 and 23, you talk about Ngāti Whātua tikanga 5 

and after referring to a number of principles, you say you’ll explain what 

they mean from a Ngāti Whātua perspective.  Given that you’ve made 

those qualifications, would you agree that there is also a Te Ākitai tikanga 

and a Te Ākitai perspective on tikanga principles? 

A. Oh yes. 10 

1500 

Q. Kia ora.  And another kind of minor terminology point that may be minor 

but isn’t to Te Ākitai Waiohua, and there’s a number of instances in your 

evidence where you refer broadly to Waikato tribes, so, for example, at 

paragraph 88 you say: “Te Taoū enjoyed harmonious relationships with 15 

the Waikato tribes on the southern side of Manukau,” and you include 

Te Ākitai as being one of those, don’t you? 

A. Yes.  Have I lumped Te Ākitai in? 

Q. Yes, just for clarification given that it’s an important issue for them not to 

necessarily be invisibilised under Waikato-Tainui, would you 20 

acknowledge that – 

A. Okay, I can do that, that’s certainly – thank you for that. 

Q. Ka pai. 

A. What I meant was I was focusing on harmonious relations I think and that 

we had fought together with respect to Mokoia. 25 

Q. Ka pai.  And so you would acknowledge that Te Ākitai have strong 

connections to Waikato-Tainui but also have their own independent links 

and place within the Tāmaki – well, Tāmaki broadly? 

A. Tāmaki broadly, thank you.  Kia ora. 

Q. We’ll come to that.  Within Tāmaki. 30 

A. Mhm. 

Q. Kia ora.  In terms of at paragraph 77 you talk about how after the Te Taoū 

conquest there were new links that were forged particularly through 

intermarriage. 
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A. Mmm. 

Q. Can you talk a little bit about the reasons why Ngāti Whātua or Te Taoū 

intermarried with Waiohua, what are some of the reasons that that might 

occur? 

A. Well, as far as I understand, it was relatively common practice to fight and 5 

then find a way to make peace.  And there are a number of ways of doing 

that.  Dog skin cloaks and various ceremonies, gifts exchanges, women 

also come into this.  I think my father, although I never used to like the 

idea, but my father has described Ngāti Whātua Ōrākei as being rather 

patriarchal so Tuperiri having four sons and on the back of a raupatu he 10 

– there’s two things going on with intermarriage.  There’s a reconciliation 

and there’s also a slight, there’s a connection with the people that were 

there, have been there, but there’s also a dominating influence also I 

think.  He thought so. 

Q. You talked earlier in your evidence about the two being one of the key 15 

guiding principles that govern all relationships. 

A. Yes. 

Q. Do you think that to prevent further utu that intermarriage might be one of 

the ways to – 

A. Yes. 20 

Q. – prevent a group coming back after you? 

A. Yes.  Yes.  And we had several such instances in the Kaipara and so on, 

so it seems that there is some pattern. 

Q. So if the Waiohua connection to the land had been completely severed, 

do you think that the concept of utu under tikanga would have required 25 

them to come back to restore and rebalance their mana? 

A. That seemed to be the pattern of relationships between Waiohua and 

Te Taoū particularly if you look back to all the episodes going backwards 

and forwards from particularly under Kiwi there were a whole series of 

episodes toing and froing up to the Kaipara, not just once but, you know, 30 

several of them.  So there was the return for revenge, yes.  But in this 

instance there doesn’t seem to be that.  There seems to be a measure of 

conciliation and peace. 
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Q. And do you think the reason for that was partly because of those 

intermarriages with Waiohua? 

A. Yes. 

Q. So those intermarriages are an example of whanaungatanga and the 

joining of the whakapapa? 5 

A. Yes, they are. 

Q. That preserves a Te Waiohua link to the whenua, would you agree with 

that? 

A. Yes. 

Q. Kia ora. 10 

A. Yes, except that I think I would go a little bit further to say “under the 

auspices of”.  I mean there’s a peace and there’s a reconciliation but 

there’s a recognition that the balance of power has shifted also, I would 

say. 

Q. Kia ora.  One of the really strong points I think that you make within your 15 

evidence is that only one group can hold mana whenua over an area.  Is 

that a correct summary of – 

A. That, I would say so, yes. 

Q. Can I please go to paragraph 228.8 of your evidence.  I think that’s at 

page 000265.  Are you able to just read out that first sentence? 20 

A. Yeah.  “With regard to the Mahurangi purchase, Ōrākei wished to state 

their position vis-à-vis their intertribal relationships and shared interests 

with Hauraki tribes on the North Shore.” 

Q. I then just want to take you to, if it’s all right Ms Ellis, to the Ngāti Pāoa 

conciliation agreement which is at 339.26185 and at page 26187.  So I 25 

just want you to read through paragraph 1(a) and (b) just in your own – 

actually, no, you’ve got a beautiful reading voice, are you able to read that 

out, from: “Primary areas of interest.” 

A. “The parties agree that for the purposes of this agreement and all future 

dealings between the parties: (a) Ngāti Whātua Ōrākei holds and 30 

exercises lead mana whenua over its lead area of interest set out in 

Schedule 1 to this agreement.  Ngāti Whātua Ōrākei also holds and 

exercises mana whenua over the wider area in Schedule 2 of this 

agreement though in those areas in Schedule 2 which are outside those 
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identified in Schedule 1 Ngāti Whātua Ōrākei acknowledges its 

mana whenua is not lead.  And (b) Ngāti Pāoa holds and exercises lead 

mana over its lead area of interest which the parties agree consists of the 

land identified in the map in Schedule 3 of this agreement save for the 

land in that map on the North Shore.  The parties agree that the question 5 

of who exercises lead mana whenua over the North Shore land is to be 

agreed at a later date though consistently with clause 1(a) above 

Ngāti Whātua Ōrākei acknowledges that it does not hold or exercise 

mana whenua over the North Shore land.” 

Q. And I just wanted to take you to the schedules of that particular document, 10 

Schedule 1.  So Schedule 1, this is where this agreement between 

Ngāti Whātua Ōrākei and Ngāti Pāoa, they agree that Ngāti Whātua 

Ōrākei has lead mana whenua, and that of course reflects the 2006 RFR 

area, is that correct? 

A. Look, I’m not absolutely familiar with this document but I understand that 15 

it’s a kawenata, so I take faith that this has been agreed between the two 

parties. 

Q. Ka pai.  And just in terms of Schedule 2 which is the broader area, so this 

is the broader area over which mana whenua is acknowledged, but of 

course that’s a far broader area than the lead primary mana whenua, isn’t 20 

that correct? 

A. Okay, mhm. 

Q. And then the schedule on the following page just shows the area that 

Ngāti Pāoa is acknowledged to have lead mana whenua over. 

A. Okay. 25 

Q. Noting that you said you’re not particularly familiar with this document, 

would you acknowledge that this document at least shows that there are, 

or Ngāti Whātua has acknowledged that there can be different degrees 

of mana whenua within land? 

1510 30 

A. Yeah, and the point is for me very much that each group is very clear on 

their own identity and their own mana and therefore they have the ability 

to enter into an agreement with each other and clarify specifically what 

they mean to each other and the obligations that they have to one 
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another, that’s the critical difference.  That’s the specificity, I think, is 

required and then things are clear. 

Q. So you’d acknowledge though that both groups call what they have in that 

broader area “mana whenua,” but it’s about how you define what that 

mana whenua means in a given context that’s important? 5 

A. Well from the maps, it seems to me that the mana over the whenua is 

different. 

Q. So you’d acknowledge though because what I’m getting at is there’s the 

difference between exclusive mana whenua and different ways that you 

might express and have mana whenua but you’re both using the same 10 

terminology? 

A. But the covenant, it seems to me, was very careful to say: “Lead.” 

Q. Yes, but they still get mana whenua in broader areas? 

A. Well because they’ve acknowledged one another to the extent that they 

have, there’s no threat of trampling on one another’s mana.  So the coast 15 

is clear for them to proceed.  And I’ll tell you another example, is when 

Ngāi Tahu comes to town and wants to develop land, they came 

specifically to see Ngāti Whātua o Kaipara about land development at 

Hobsonville.  And because they had acknowledged the mana of Ngāti 

Whātua o Kaipara in that area, we worked with them to put names on the 20 

land.  So there’s a modern example of a commercial development and 

freedom within a modern context but mana is intact. 

Q. So would you acknowledge that the – when you say mana whenua can 

only be held exclusively, that’s only referring to a particular type of mana 

whenua and there can be other mana in the whenua such as is 25 

represented in this agreement? 

A. Yes. 

Q. Kia ora.  In your evidence, you also give a number of examples that 

illustrate Ngāti Whātua’s continuing mana whenua over Tāmaki today, I 

think you start at paragraph 214 although that’s kind of more the 30 

contemporary examples.   

A. Okay. 

Q. One of the examples you refer to is the Taumata-a-iwi? 

A. Yes. 
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Q. Can you explain what the Taumata-a-iwi is? 

A. Yes.  It’s, it really reflects these kinds of long-term, longstanding 

relationships between Ngāti Whātua, Waikato and Ngāti Pāoa in an 

advisory capacity to the Auckland Museum Trust Board over taonga 

which come from all over but we’re talking about a jurisdiction of the 5 

Auckland Museum that again is quite large, not just central CBD but for 

very far – I don’t know exactly what the extent of that area is.  So as 

they’ve done before, they’ve called on trusted allies to support one 

another and consider the issues in front of them.  We did the same thing 

with Hamlin’s Hill, modern time.  But you know the name of Hamlins Hill 10 

is Mutukaroa which means end forever, sort of, burying the hatchet.  So 

there was a precedent there for working together.  

Q. Who sits on the Taumata, can you just explain – 

A. I don’t know to be honest, nowadays. 

Q. Just in terms of numbers, not the specific people? 15 

A. Oh I can’t even tell you that now.  My father was there and now Precious 

Clark is there as the chair and I don’t know who the other members are 

and I don’t know how many each party has, sorry.  

Q. No that’s fine, my understanding is there’s three seats, one held by Ngāti 

Wh – three held by Ngāti Whātua, one by Waikato-Tainui and one by 20 

Ngāti Pāoa. 

A. Okay. 

Q. In terms of and I can give you a copy if required, in terms of the guiding 

principles of the Taumata, one of those guiding principles is that the trust 

board recognises the principle of mana whenua in making appointments 25 

to the Taumata-a-iwi.  Do you think that in and of itself there’s at least 

acceptance that those groups have mana whenua in Tāmaki Makaurau? 

A. I don’t think that’s what it’s about, I think that the reason that there are 

three Ngāti Whātua seats is a reflection of our tangata whenua status and 

our invitation to Waikato and to Ngāti Pāoa to come and join us for that 30 

particular purpose. 

Q. But that guiding principle illustrates that that’s because they have mana 

whenua? 

A. In their own area. 
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Q. Where would you say Waikato-Tainui’s interests are in Tāmaki? 

A. Ah, well that’s a rather large question but I think – I’m not quite clear and 

someone mentioned to me this morning a metaphor but I’ve always, I 

think, thought of Waikato around Mangere south and Ngāti Pāoa east.   

Q. So is it your evidence that Waikato-Tainui does not have any mana 5 

whenua within the central isthmus? 

A. Yes, that’s what we believe. 

Q. One of the other examples that you used is the example of the Tūhoe 

coming to request permission from Ngāti Whātua to establish a marae. 

A. Yeah. 10 

Q. That marae though is within the area that according to the agreement that 

I took you to, is within the area that Ngāti Pāoa is acknowledged to have 

lead mana whenua interests, is that right? 

A. Well that’s been, you know, clarified only very recently, 2017 and I think I 

don’t know whether Tūhoe sought anything from Ngāti Pāoa.  It was a 15 

courtesy call and I suggest to you at the time, this is what I meant in my 

evidence-in-chief, that in those days which I think were in the 1960s, ‘70s, 

there was no doubt in anyone’s mind who the tangata whenua were and 

that was Ngāti Whātua. 

Q. So, back in those days, Ngāti Pāoa wouldn’t have had the primary mana 20 

whenua interest in that area? 

A. Well I can’t really say but I don’t really know where they were and so on 

and of course that might not have been like their fault, if you like, it may 

have been a process of urbanisation and so on and so forth but – so I 

can’t answer for Ngāti Pāoa. 25 

Q. Do you think though that shows in part just the complexities around 

boundaries and necessarily where people are and who has lead interests 

or subordinate mana whenua interests in that place as you would put it? 

A. Well yes and no, you know, because it’s been fairly simple to work it out 

with Ngāti Pāoa.  So it’s been fairly clear and it’s based on goodwill and 30 

allowing each other the space to be who we are.   

Q. Is there a tikanga to or referring to primary and subordinate interests, 

mana whenua interests as the type envisaged by that agreement? 

A. I don’t know it. 
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Q. Which is why both probably refer to it as mana whenua and then the 

details are worked out, in accordance with the agreement? 

A. Yes and I think the use of terms even among Māori have shifted and I 

notice that Taiaha made that comment in his evidence that we all used to 

talk about tangata whenua which seems a whole lot more s – a whole lot 5 

simpler than mana whenua.  

Q. One of the other points you make in your evidence is that it’s not logical 

for there to be more than one tangata whenua with mana and I think that’s 

assuming that or it’s taking your definition of mana as to be that sort of a 

exclusive singular type.  Wouldn’t you agree though that most Māori most 10 

of the time, apart from now for instance, just make it work based on the 

multitude of interests that exist in a different or in a given place? 

1520 

A. Well I think we have made it work, you know we’ve come to a tricky place 

right now but generally speaking, we have seemed to have worked things 15 

out quite amicably on various occasions.  I think the other tricky thing here 

too is of course that Māori people don’t quite operate the way we all used 

to.  We’re not quite, in the same way, having a rangatira or two in a 

community, you know.  It’s not quite the same thing.  People are all over 

the place, aren’t they?  They’re very mobile and this is the issue with 20 

Auckland, with so many Māori here who don’t come from here but they’re 

here.  That’s a complexity, in Auckland, and there’s probably nowhere 

else in the country. 

Q. So tikanga has to adapt to contemporary circumstances? 

A. It has, but not at the expense of the community’s identity.  If you start 25 

stripping away the notion of an identity attached to land, to certain 

symbols, to certain ways of doing things, to certain places, you are 

chipping away at the fabric of what it is to be Māori.  You have to be a 

little bit careful. 

Q. At paragraph 22 you mention a number of tikanga based values and 30 

principles. 

A. 22? 

Q. Yes, paragraph 22. 

A. Mmm. 
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Q. And you’d agree they’re all interconnected and –  

A. Mmm. 

Q. – none of them operate in a vacuum? 

A. No. 

Q. Would you agree that how any one of those concepts, including mana 5 

whenua, plays itself out in a given scenario is dependent on the context, 

and the operation of all of those in their entirety? 

A. Yeah, I think it’s complex there.  It will depend on circumstance, it will 

depend on what’s at stake.  It will depend on who has to make the 

decisions.  There are a whole host of things and that’s what I consider to 10 

be tikanga, is having to take those guiding principles and apply them 

appropriately to any given circumstance. 

Q. And to apply them to any given circumstance, you would need to know 

who is involved as a collective? 

A. Mmm. 15 

Q. You would need to know who the individuals might be, for example, what 

kaumātua or what rangatira are in the room? 

A. Yes.  Probably, yes. 

Q. What the relevant event might be? 

A. Mmm. 20 

Q. And where the occasion, for example, is held.  All of those things might 

be relevant to how mana whenua and those other principles play 

themselves out in a given context. 

A. Yes, I would say so. 

Q. And you would need to know that to be able to apply tikanga, to apply 25 

those principles.  Is that right? 

A. And you’d need to know what for.  I mean, the way you were talking, it 

sounds like we’re talking about an important ceremonial occasion.  You 

know, that’s something quite specific, something quite important.  If the 

audience or the people coming, you know, who are they?  How do we 30 

take care of them?  That’s a day’s event.  But if we’re talking about 

something more substantial, then we’re talking about what’s best for the 

tribal group. 
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Q. In terms of, for example, the return of specific properties to a group, what 

would be important to know in advance of determining how mana whenua 

plays out in a given context? 

A. I think the issue here that we’re talking about is...  A property surplus to 

the Crown, at market price, is what’s on offer, for a settling group to try 5 

and make its way economically.  And I think Ngāti Whātua has some 

sympathy with that situation.  But if that property is then considered to be 

in some way cultural redress, and it’s cultural because there’s another 

narrative that contradicts the narrative of the protection of Ngāti Whātua 

Ōrākei’s mana, then that’s a completely different proposition. 10 

Q. So you would acknowledge there’s a distinction between cultural and 

commercial property in the Treaty settlement process? 

A. In the Treaty settlement process, yes, I think I would. 

Q. Taking it out of the Treaty settlement context though, in terms of thinking 

about cultural interest in a property, and potentially the return of that 15 

particular cultural interest to a person or a group – sorry, not a person, a 

group, an iwi, it would be important to know who they are, is that right?  

Sorry, you just need to say yes – 

A. Yes, the other group – 

Q. Who the other group are – 20 

A. Yes. 

Q. – what their interests are in that area, is that right?  So what their 

relationship might be? 

A. Yes, this is certainly what we asked the Crown for. 

Q. And those are all vitally important in understanding how all of the layers 25 

of interests and how tikanga might resolve itself in a particular case, is 

that right? 

A. Yes, but what also is missing from the Crown lumping everyone into a 

Tāmaki collective is the lack of emphasis on the quality of relationships 

between them, which would also help. 30 

Q. The broader point I'm just wanting to get at, and I think you've confirmed 

it, is that context is really important? 

A. Yes, it is, I think so. 
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Q. Kia ora.  In terms of – you've spoken in your evidence, and then there 

was evidence of course yesterday by Mr Hawke in terms of the Ōrākei 

block? 

A. Yes. 

Q. The Ōrākei block is of particular significance to Ngāti Whātua Ōrākei, is 5 

that right? 

A. Yes, and it was because it was the last bit that we could claw back, or 

claw, in the beginning. 

Q. So would you call it now, given you've received it back and you've 

developed it significantly, including papa kāinga and a number of different 10 

things, would you call that the heart of the heartland now? 

A. Well just a moment, let me take you back a bit.  We went to the court in 

1868/69 for a 700 acre block.  What we've got now I think amounts to 

68 hectares or something like it.  So it’s the remnant piece that we have 

of our entire estate in Tāmaki, is what I would say. 15 

Q. And at paragraph 140 you say there was a limit on what now would 

transfer? 

A. Yes. 

Q. Why did they not transfer that land? 

A. Why did they, or why didn’t they? 20 

Q. Why did they not? 

A. Why did they not? 

Q. Yes. 

A. I'm not entirely sure, but what I read from our people in various places is 

that they would not.  I suspect though even John Logan Campbell eyed it 25 

up as a particularly nice place, north-facing, good soils and so on and so 

forth, with the Ōrākei Basin at the bottom, but they said they didn’t want 

to let it go. 

Q. Do you think that where you end up in terms of the marae and the area 

that groups have re-established themselves in after the impacts of 30 

colonisation is partly circumstantial?  So depending on what wasn’t given 

back, for example? 

A. Well yes, it certainly affects the position we find ourselves in today, but it 

doesn’t take away the fact that it was Āpihai Te Kawau who made those 
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lands available to the Crown, and that’s the bit that wants acknowledging 

most of all.  I mean we have finally a marae of our own on our own land, 

and an urupa, but you can see that the extent of the area we thought of 

as ours was much greater.  

Q. Kia ora.  Just final question, noting it’s 3.30.  One of the other exchanges 5 

that you had with my learned colleague is around why other groups may 

not have challenged Ngāti Whātua Ōrākei.  Would you acknowledge that 

there might be many reasons for that, including context?  So for example, 

Bastion Point.  At that time there was significant political activism around 

the country, and Māori may not have come and protested mana whenua 10 

because it was just not appropriate to do in that context.  Would you 

accept that? 

A. But you’re also acknowledging that we had mana whenua. 

Q. Not acknowledging that, but sorry, acknowledging – the point that you 

made in your evidence was, or sorry, that was made I think today and 15 

yesterday, is that there was no protest and that’s significant? 

A. Yes, I understand.  So the times and the context, you’re saying, prevented 

that perhaps? 

Q. Or, often in light of a common enemy, Māori come together to do that? 

A. Certainly . 20 

Q. You'd agree with that? 

A. Certainly, and it was a landmark case of course for the wider issues. 

Q. And other reasons why there may not be challenges in particular 

instances to other groups might be because of resources, for example, or 

lack thereof, that might be one reason why there aren’t groups here 25 

today? 

A. Yes, except that I was – perhaps Bastion Point is one of the last 

opportunities people might have had to contest that we did not have 

tangata whenua status, because what I was really thinking of is things like 

the Kohimarama conferences in the 19th century, and the sewer outfall in 30 

1914, and so on and so forth.  So if people felt that that was their whenua, 

I would have expected more – they would have said more earlier. 

Q. Particularly at Bastion Point, you’re talking about? 
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A. Well no, even with the transfer of land to the Crown.  You know, nobody 

– you know, there were very public events where Ngāti Whātua dealt with 

the Crown in various forms, and the governor, and the Treaty signings 

were classic opportunities for people to meet, chiefs meeting all the time 

to talk about things.  There didn’t seem to be anybody saying no to us.  5 

Some very significant, these whakaminenga, without too many Pākehā 

involved. 

COURT ADJOURNS: 3.34 PM 
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COURT RESUMES: 3.50 PM 

RE-EXAMINATION:  MR HODDER 

Q. So Ms Kāwharu, a few matters where hopefully we might achieve some 

clarification. 

THE COURT ADDRESSES MR HODDER – MICROPHONE (15:50:19) 5 

RE-EXAMINATION CONTINUES:  MR HODDER 

Q. There are a few matters where I hope we might achieve some degree of 

clarification on just those few matters. 

A. Mhm. 

Q. In answer to questions from my learned friend Mr Allan about the process 10 

of achieving settlement, you said on a couple of occasions that there were 

issues of “diplomacy” and “common courtesy”.  Do you recall those? 

A. Yes. 

Q. You gave answers where you have used those phrases twice. 

A. Yes. 15 

Q. Can you explain firstly what you mean and secondly, where that 

expectation of diplomacy and common courtesy might have come from. 

A. I think I mentioned it in relation to the apology, so a fairly recent act or 

agreement between the Crown and Ngāti Whātua Ōrākei.  And I think the 

overwhelming feeling for most Treaty settlement claimants is that the 20 

Crown has the upper hand.  And by the apology, we certainly hoped for 

a renewed relationship and the healing that it was talking about in the 

apology, for example, and fairness in the sense of Ngāti Whātua Ōrākei 

were literally hauled over the coals with regard to going ahead on a 

settlement where others had not been included, and therefore it was 25 

unfair.  And then conversely, though, from when we ask for the 

information that the Crown has obviously got to substantiate its decision 

making and to be able to scrutinise it in the way that everyone else wanted 

to scrutinise our information, we didn’t seem to be able to get it.  Also, I 

think we came to the point in this particular legal process where we felt 30 

that taking processes in under parliamentary privilege was in fact a slap 
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in the face vis-ả-vis the apology, as well.  So that doesn’t seem to speak 

to us of the diplomacy and courtesy that we expected. 

Q. Also in answer to questions from my learned friend Mr Allan, there was 

reference to at least one meeting with, I think, Minister Finlayson? 

A. Yes. 5 

Q. In which you thought there had been discussion of a follow-up?  Do you 

recall that? 

A. Yes, I believe so.  We left on quite a good note, as I recall, from the 

minutes that I’ve seen. 

Q. Can we bring up please 334.22483?  I will explain in a minute that that 10 

date appears to be wrong, it should have been 2015, but if we could show 

a bit more of the page, please, you'll see the participants – that may be a 

bit too small – down to where it refers to Ms Kāwharu, thank you.  So if 

I've got the date right, as I'll explain shortly, this is March 2015? 

A. Mhm. 15 

Q. Does that sound about right? 

A. Yeah, likely, because I was on the trust board at that time, and not in 

2016. 

Q. Now you referred a minute ago to having reviewed some minutes.  Do 

you think these are those minutes? 20 

A. Yeah, these are the minutes, I didn’t realise the date was wrong. 

Q. Go then to page 22485, which is the end of them, and look at the last 

bottom half of the page, please. 

A. Yeah, your questions are all legitimate.  That bit there, I think. 

Q. That was what you were referring to? 25 

A. Yes, that is what I'm referring to, and the fact that the Minister says: “I 

understand your arguments,” and so on. 

Q. And in terms of the other matter that I referred to, if we can bring up please 

202.00794.  It starts at 0758, if that helps.  So this is Mr Dreaver’s affidavit 

of October 2020, and if we can go then please to page 794.  Now can we 30 

please have paragraph 144 in a readable size.  Just read that, please. 

A. “The minister met with Ngāti Whātua Ōrākei on the 3rd of March 2015.” 

Q. You don’t need to read it aloud, just read to yourself. 

A. Oh, sorry. 
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Q. And read the whole paragraph to yourself, and then I'll ask you a question. 

A. Okay, fine.  Okay. 

Q. Does that accord with your recollection of what did or did not happen? 

A. Yes. 

Q. Turning then to some questions from my learned friend Mr Majurey for 5 

Marutūāhu, he asked you some questions about whanaungatanga, and 

your initial answer said: “It requires work.”  I thought you were going to 

elaborate, but things got diverted, so what did you mean by: “It requires 

work”? 

A. Well, like any relationship it just requires maintaining, and I think that 10 

people did that more in the old days.  They did a lot more visiting and 

doing things together and working on benches together, and conversing 

about matters that were important to them, and approaches to different 

things together, and that’s like in any relationship, it needs to be 

maintained.  One can't assume that – especially as whanaunga, which is 15 

more kin, you need to engage. 

Q. Now Mr Majurey also took you, I think there was Mr Ngamane, and he 

utilised your beautiful reading voice to read several paragraphs from that, 

but the essence of the question was, I think in a sense, whether you had 

misunderstood the position that Marutūāhu are taking in this litigation.  20 

Can I ask, are you familiar to some extent with the statement of claim by 

Ngāti Whātua in this case? 

A. To some extent, yes. 

1600 

Q. Let me bring up if I can, please, 037, or if it’s in the people working off the 25 

yellow bundle, it’s under I think tab 4.  It’s a merged pleading document.  

It’s on page 034 on this version.  Can you go please to tab 4 and to the 

page that has 037 on the bottom left-hand corner. 

A. Yes.  I have it. 

Q. And view paragraph 9, which is the Ngāti Whātua Statement of Claim? 30 

A. Yes. 

Q. Do you recall that? 

A. Yes. 
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Q. In the right-hand column there is Marutūāhu’s response to that.  Can you 

just read that to yourself, please? 

A. Yes. 

Q. When you prepared your evidence, was your understanding of 

Marutūāhu’s position consistent with what’s on that right-hand 5 

paragraph 9? 

A. Yes. 

Q. Now you were asked questions about an expanded version of a paper by 

your father, Sir Hugh Kāwharu, from 1979.  Do you recall that? 

A. Yes. 10 

Q. And my learned friend Mr Majurey’s diligent research has found the 

expanded version which the rest of us hadn’t, I think, previously seen.  

Modern technology has enabled me to copy two pages from it and my 

learned friend says he is going to put that into the common bundle shortly, 

which is fine.  I have only two pages.  Perhaps if I give your Honour the 15 

two pages I am going to refer the witness to and if we can give the whole 

version to the witness, please?  That’s for his Honour.  

WITNESS REFERRED TO DOCUMENT 

Q. Now I think from your footnote reference to the abridged version, I am 

assuming that you have some recollection of this paper. 20 

A. Yes, I do.  Is it substantially different to –  

Q. That I can’t tell you, but I will –  

A. No. 

Q. – you’ve had this put to you.  So just to be clear, if you go to page 11, you 

will see some highlighting.  That’s my learned friend Mr Majurey’s 25 

highlighting and I think that’s the sentence he read to you. 

A. Yes. 

Q. So just to make sense of this, I mean to try and make sense of this, can I 

just take you back to page 9. 

A. In this document? 30 

Q. In that document, two pages earlier.  Do you recall, without going to the 

detail immediately, what this paper was about and in what context your 

father was referring to the “trust board”, or the “reserves board”? 

A. (no audible answer 16:04:20) 
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Q. Let’s take a, let’s go there anyway.  If you go back to page 9 and to the 

first full paragraph, you ignore the first sentence I think for these 

purposes, although we’re clear we’re talking about the Ōrākei Marae 

Trust Board –  

A. Yes. 5 

Q. – and then just read the rest of that paragraph and the next two 

paragraphs to yourself. 

A. Mhm.  Okay.  Yes, I recall this. 

Q. So can you briefly summarise your understanding of the context in which 

your father was writing about that board? 10 

A. Yes.  The context was that, well, the point was that this was a 

Crown-driven and then non-Ngāti Whātua-driven kaupapa.  And it was 

supposed to be for a marae for all of Auckland and this board was formed 

to govern that project and it caused a huge headache for Ngāti Whātua. 

Q. Thank you.  If you turn to page 11 please.  Given the way in which you 15 

were asked questions in cross-examination I have a temptation, which 

I’m not going to resist, to invite you to read the three paragraphs 

beginning: “The main body of Ngāti Whātua,” read –  

A. Out loud? 

Q. – out loud.  20 

A. “The main body of Ngāti Whātua and the action group were not the only 

Māori people to put ideas to the Government by word or deed.  The 

Ōrākei Marae Trust Board produced a massive document at a public 

meeting on its marae in March attended by the Minister of Lands 

Mr Venn Young, the Minister of Māori Affairs Dr Duncan MacIntyre, and 25 

a former Minister of Māori Affairs and of Lands Mr Matiu Rata.  The board 

having already acquired capital assets worth more than $250,000 was 

struggling with major financial and administrative burdens in promoting its 

multi-racial urban marae programme.  Since the so-called marae was on 

Crown land and Ngāti Whātua were in nearby rental houses also owned 30 

by the Crown, the board came to the not illogical conclusion that by taking 

over Ngāti Whātua’s houses and more especially their rents they could 

make ends meet and they promptly said so to the Ministers.  They also 

asserted that they were trustees for the tribes of Tāmaki, namely Te Taoū, 
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Ngā Oho, Te Uringutu, all three being depicted as more Tainui than 

Ngāti Whātua plus the Tainui derived Waiohua, Ngāti Pāoa and 

Ngāti Maru.  Unfortunately they were unable to show by what 

genealogical manipulation such an assertion, even if valid, could be made 

to apply to the original title to the Ōrākei Block and on what grounds the 5 

dismissal of the claims of Ngāti Pāoa and Ngāti Maru, not to Waiohua, by 

the Māori Land Court in 1868 was in error.  Little wonder then that Ngāti 

Whātua whose rights in Ōrākei have needed neither embellishment nor 

reinterpretation for almost 250 years found themselves out of sympathy 

with the Ōrākei Marae Trust Board.” 10 

Q. Thank you.  In answer I think to another question from my learned friend 

Mr Majurey you referred with question marks about what kind of 

witnesses’ evidence is recorded in the Ōrākei Minute Books from the 

1860s, you recall those? 

A. Yes. 15 

Q. And at one point you were talking about Fenton and his discussion of 

witnesses for Te Taoū, do you recall that? 

A. Yes. 

Q. Can we bring up please 303.01635 and that document starts at 

303.01613.  We’re going to the Fenton judgment. 20 

A. Okay. 

Q. And now we’re going to page 1635.  And can we blow up the paragraph 

under “Āpihai’s claim”.  Just read that paragraph to yourself, that first 

claim. 

A. Under “Āpihai’s claim”? 25 

Q. Yes, under “Āpihai’s claim”. 

A. Yes, that’s what I was thinking about. 

Q. Now, in answer to questions from my learned friend Mr Warren, in part by 

reference to the Ōrākei Minute Books, you answered on at least one 

occasion, I think more than one, in terms of political pre-eminence. 30 

A. Yes. 

Q. And I wonder if you could just explain to us in a little more detail what you 

mean by “political pre-eminence” and what relevance it has, if any, to 

mana whenua or tikanga? 
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A. Well I was thinking about the notion of pre-eminence, I think it’s been 

questioned whether there is pre-eminence of interests, and I would say 

that in Te Reo Māori there’s almost pre-eminence everywhere I look.  And 

I was thinking of the example of a meeting house in the sense of if one 

visits a meeting house, visits a marae, there’s a very clear delineation 5 

between the tangata whenua, the hau kāinga, the host, and the manuhiri 

and the visitor.  If one looks at a meeting house in all its glory of carving, 

there usually is an eponymous ancestor or two on the outside of the 

house and probably a whole lot more in terms of lineages inside the 

house.  Even in a cosmological sense there’s a pre-eminence of which 10 

atua guards which area.  And in a very basic sense, there’s always things 

like tuakana teina, senior and junior.  So the idea of pre-eminence is very 

much I think part of the fabric of Māori society.  And in the old days when 

there was a big battle, which is partly I think the reason for Āpihai 

changing course, in order to determine that someone is not going to 15 

trample on your mana again they resorted to cannibalism, and that’s all 

to do with mana also.  So when I talk of Kiwi being killed and he had a 

very important role, rather a dominating role, rather the role of a war lord 

in the area in his time, as were there others around the country, when he 

was killed by Ngāti Whātua that took away his pre-eminence and Tuperiri 20 

fulfilled it.  So I gave it a little bit of thought, this question of pre-eminence, 

and I also qualify it by being political in the sense I explained to someone 

else, that there was no denying of people who had probably lived under 

Kiwi continuing to live, but politically they'd essentially lost the leader of a 

huge confederation.  And by Tuperiri coming with the backing of Kaipara 25 

time and time again to re-establish a pre-eminence in the area, and then 

marrying into those key lines, that in my mind was pre-eminence. 

1615 

Q. Now in answer to questions from my learned friend Ms Coates, you made 

a point that said that – you were asked a question about whether where 30 

people end up is circumstantial, and in part your answer was to the effect 

that it doesn’t take away from the fact that it was Āpihai Te Kawau who 

made the lands available.  Just to explain firstly, what do you mean by 

“he made the lands available,” just to be clear? 
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A. Well he himself said in the Fenton case that, when he was asked who 

sold the land to the European, and he said: “I didn’t sell it, I gave it to 

them.”  So in his mind, he gave that land to the Crown, to the Governor, 

for the purposes of establishing a township, and he promised to give them 

more when the Governor resided among them – among us. 5 

Q. And what was the “more”? 

A. The more was the Waitematā to Manukau block, on top of the 3000-odd 

acre block first, then there was another block.  There was a block also on 

the North Shore. 

Q. Perhaps to be clear on that – 10 

A. And I think what he – I mean, you know, we had this debate in the agreed 

historical account, so there was a few pounds and a few whatevers given 

in exchange, but what became very clear in all the letter writing and all 

the attendances that they had with governors, and then later in the 

Kohimarama Conference, where it becomes even more clear of their 15 

expectations having been dashed somewhat, is that what they were really 

looking for was this political participation. 

Q. Can I please ask you to be shown the blue book, which is a collection of 

maps particularly, but what I want you to do if you could please is turn to 

tab 5.  So this is a map from the Stone book about the sales of Tāmaki 20 

land, and what I wanted to do if you could is, could you relate this to what 

you were describing as the lands made available by Āpihai? 

WITNESS REFERRED TO BLUE BOOK  

A. Yes, I can.  It’s better than I described it.   

Q. So which numbers are we talking about? 25 

A. One, three, four I think, and five.  That’s under Crown pre-emption, so 

that’s slightly different, five.  And six of course, they didn’t want to, they 

wished to preserve it.  So that was under some duress, I think, and 

probably under a different system, pre-emptive waiver claims. 

Q. So in terms of those lands that were (inaudible 16:19:30) by Āpihai, did I 30 

understand you to answer another question from my learned friend, 

Ms Coates, to the effect that there might be a difference between land 

that is now being described as used for economic purposes and land that 

might now be described as being used for cultural redress? 
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A. Yes.  I don’t have the detail, but that difference makes a lot of difference 

to us. 

Q. At what point does it make a lot of difference to you? 

1620 

A. Interestingly the point about a commercial property – well, I think in both 5 

cases it’s a question of mutual agreement that makes all the difference.  

And the purpose for which the land is to be used for, and I think I made 

the point that when mana was acknowledged that we were more likely to 

be accommodating. 

Q. In relation to either, what are the expectations about consultation? 10 

A. That because it is where it is, we would have been, we would be very glad 

to be consulted, and respected. 

QUESTIONS FROM THE COURT – NIL 

WITNESS EXCUSED 

15 
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MR HODDER ADDRESSES THE COURT – REPLY BRIEFS (16:22:10) 

 

MR HODDER CALLS 

NGARIMU ALAN HUIROA BLAIR (AFFIRMED) 

Q. Mr Blair, can I ask you please as a formality to confirm that your full name 5 

is Ngarimu Alan Huiroa Blair? 

A. Yes. 

Q. And you've prepared two briefs of evidence for this trial? 

A. Yes. 

Q. An initial brief and a reply brief? 10 

A. Yes. 

Q. And for the record, the first of those, the initial brief numbering starts at 

201.00001, and on that basis can I ask you please to commence reading 

the text commencing from paragraph 1.  I understand there are a few 

corrections that you've picked up in review. We’ll pick up those as we get 15 

to the paragraphs. 

THE COURT ADDRESSES MR HODDER – READING OF BRIEF (16:24:05) 

EXAMINATION CONTINUES:  MR HODDER 

Q. Paragraph 1. 

 20 

STATEMENT OF EVIDENCE OF NGARIMU ALAN HUIROA BLAIR ON 

BEHALF OF THE PLAINTIFF 

 

INTRODUCTION 

 25 

1 My full name is Ngarimu Alan Huiroa Blair. I was raised at Te Mākiri 

Pā on the Kaipara river near Te Awaroa, Helensville before moving 

to the Ōkahu papa kāinga for my University tutelage.  I now live 

between Paruroa and Karangahape on the northern shores of the 

Manukau in Auckland. I am a trustee and Deputy Chairperson of 30 

the Ngāti Whātua Ōrākei Trust. 
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2 Ko Maungakiekie te Maunga, Ko Waitematā te Moana, Ko Tumutumu 

Whenua te Whare, Ko Tuperiri te Tupuna, Ko Ngarimu Blair ahau. 

Maungakiekie is my mountain, the Waitematā is my waterway, 

Tumutumuwhenua is my ancestral house, Tuperiri is my tūpuna, my 

name is Ngarimu Blair. 5 

 

3 It is through my whakapapa and lineages that I stand here today on 

behalf of Ngāti Whātua Ōrākei. I claim descent from 

Haumoewhaarangi and Waihekeao, who are often attributed as the 

progenitors of the ‘Ngāti Whātua’ iwi. 10 

 

4 Through Nganaia I descend from Ngā Rīriki, down to his great 

grandchild Tarapakihi who wed Pāwhero, who had links to both 

Kaipara and Waikato. Their son was the renowned Te Taoū 

commander and chief Hukatere. Hukatere betrothed Toukararae of 15 

the Ngā Iwi & Ngā Oho people in Kaipara and begat Tuperiri from 

whom all uri of ‘Ngāti Whātua Ōrākei’ descend today. 

 

5 Tuperiri’s son Tarahawaiki married the Waiohua-Ngāti Te Ata 

ancestress Mokorua. I am a direct descendant of this union. I pay 20 

homage to my tupuna Hua Kaiwaka and the mana he possessed in 

Tāmaki in his time that continued down to his grand-daughter Te 

Ata i Rehia, the ancestress and progenitor of our Ngāti Te Ata 

bloodlines. 

 25 

6 I also pay homage to my tūpuna Te Reweti, grandson of Tarahawaiiki 

and Mokorua and the origin of my family name. His great grandson 

Piriniha Reweti, my Great Grandfather, was one of the principal 

Ngāti Whātua Ōrākei elders during the 1960s-80s, which was a 

period of much turmoil and pain for my iwi. Tuperiri also begat 30 

Paewhenua whose principal partner was Paretaua and their offspring 

and great grandchild was the noted Ngāti Whātua tohunga and 

leader Pāora Kāwharu. I share this tupuna with my relation 

Margaret Kāwharu who is also giving evidence in this case. His 
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Ōtene Pāora, my great great grandfather, was prominent in 

objecting to the Crown’s destruction of communal title in the 

infamous Ōrākei Block in the early part of the 20th century. 

 

7 A mihi (traditional acknowledgment) to our tūpuna is as follows: 5 

 

Rātou ki a rātou, tatou ngā waihōtanga ki a tatou… Tīhei Whātua e! 

 

To them who have passed, to us the living – long live Whātua! 

 10 

8 I have worked for Ngāti Whātua Ōrākei for over 22 years as, among 

other roles, its Heritage and Resources Manager from 1998. I have 

extensive experience and knowledge of, Auckland’s heritage issues, 

particularly as where it concerns Ngāti Whātua Ōrākei, our hapū and 

our wider iwi’s rich relationship to the Tāmaki isthmus and the wider 15 

Auckland region. In that role I was a conduit between Ngāti Whātua 

Ōrākei and Auckland City Council (as it then was) on matters 

requiring Māori engagement such as resource consents. 

 

9 I have also acted on behalf of Ngāti Whātua Ōrākei as a spokesman 20 

for Treaty claims, a researcher for the cultural redress matters and 

as a Treaty negotiator. I have done this work in various capacities: 

as an employee of the Ngāti Whātua Ōrākei Trust and its presettlement 

entities; on my own personal time; and more recently as 

an elected representative of the Trust. 25 

 

10 I hold a Bachelor of Arts from the University of Auckland, majoring 

in Geography and Māori Studies. I guest lecture across a number of 

faculties from Māori Studies, Geography, Planning, the Business 

School and Elam. I append a full copy of my CV to this statement. 30 

 

11 Most importantly I have visited most of the sites I talk about in this 

evidence, and continue to visit them on a regular basis. I frequently 

wānanga (meet and discuss) at these sites with whānau, iwi 
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members, students as part of a walking lecture and for anyone who 

is interested in learning more about the history of these sites. I consider 

this as an active expression of my obligations as a kaitiaki 

for these kōrero and these sites our tūpuna lived and loved. 

 5 

12 My evidence in this proceeding will cover a number of areas, 

including our history, area of predominant interest (rohe), our 

Treaty settlement, our tikanga, and the journey that has brought us 

here today. Where my evidence covers matters of history and 

tikanga, I confirm that my evidence is drawn from my own research, 10 

knowledge and understanding which I have tested with kaumatua 

and Te Reuroa, our cultural committee, and that it is true and 

correct to the best of my knowledge and belief. 

 

I. A BRIEF HISTORY OF NGĀTI WHĀTUA ŌRĀKEI AND 15 

ITS ROHE 

 

Background 

13 The Ngāti Whātua Ōrākei ‘heartland’ or the area we exercise ahi kā 

over encompasses the majority of the Tāmaki isthmus. The 20 

isthmus or Tāmaki as we know it, is the area of land between the 

two rivers and waka portages, with Te Whau in the west and Te Wai 

o Taiki in the east. 

 

14 Our rohe extends from Kohimaramara (Mission Bay) north west up 25 

the inner Waitematā as far as Tauhinu Pā near Riverhead where we 

meet with our Te Taoū o Kaipara relations. We acknowledge shared 

interests with our close relations Te Kawerau a Maki around One 

Kiritea (Hobsonville), Mānu Te Whau (Massey) and Ōrangihina (Te 

Atatū Peninsula). 30 

 

15 On the east of our border we recognise the primary mana whenua 

interests of Ngati Paoa in an approximate line from Kohimaramara 

(Mission Bay) to the Māngere inlet and back along the coastline of 
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Te Wai O Taiki back to Kohimaramara. 

 

16 Our western border with Te Kawerau a Maki runs from Te 

Kōtuituitanga in New Lynn to Te Whau (Blockhouse Bay). 

 5 

17 Our southern borders run from Te Whau Pā on the northern shores 

of the Manukau back to Onehunga, then from the Māngere Inlet to 

the Waitematā and to Kohimaramara. 

 

18 In the south west, although we had customary fishing rights there, 10 

we recognise our very close relatives of the former Te Waiohua 

confederation as holding the primary mana whenua rights, 

particularly at Āwhitu, Māngere and beyond. Our rights in those 

areas were through our Waiohua-Ngāti Te Ata whakapapa. 

[307.04304] 15 

 

19 Ngāti Whātua Ōrākei has engaged historical experts to provide 

evidence in this litigation about the tribal, tikanga and colonial 

history of Ngāti Whātua Ōrākei. Their evidence explains the origins 

of Ngāti Whātua Ōrākei as the three hapū of Te Taoū, Ngā Oho and 20 

Te Uringutu, and how they came to be known as Ngāti Whātua 

Ōrākei by reference to: 

 

19.1 Ngāti Whātua Ōrākei’s whakapapa and prominent rangatira; 

 25 

19.2 Ngāti Whātua Ōrākei's whakapapa as it relates to the Ngā Iwi, 

Ngā Oho, Waiohua and Ngāti Te Ata and the first peoples of 

the South Kaipara and Tāmaki; 

 

19.3 the battles and alliances that defined Ngāti Whātua Ōrākei 30 

and our rohe, and our relationships with neighbouring iwi and 

hapū (and their rohe); 

 

19.4 the customary use of the resources of Tāmaki that generally 
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can be described as the ‘ahi kā’; 

 

19.5 the signing of the Treaty of Waitangi in 1840; 

 

19.6 interactions with Pākeha, in particular the group of settlers 5 

associated with Governor Hobson who established a capital 

city in Tāmaki Makaurau on land given to them by Ngāti 

Whātua rangatira Apihai Te Kawau; 

 

19.7 the practices and policies of the Crown that rendered Ngāti 10 

Whātua Ōrākei virtually landless by 1855; and 

 

19.8 Ngāti Whātua Ōrākei’s continuous presence within its rohe 

(despite the landlessness) to the present day, and so maintaining our 

status as the mana whenua of our rohe Tāmaki Makaurau. 15 

 

20 I do not intend to repeat the evidence of other witnesses except 

where necessary and I am also aware that my Whāea, Margaret 

Kāwharu is giving detailed evidence of the history of our iwi from 

Ngāti Whātua Ōrākei’s records and viewpoints. I am also aware that 20 

Te Kurataiahao Kapea will share a perspective on our history to this 

Court in te reo Māori. 

 

21 Instead I will describe the raupatu or the process of the military 

takeover of Tāmaki, describe the rohe of Ngāti Whātua Ōrākei by 25 

reference to geographical sites of significance that define our rohe, 

as well as the customary practices such as food cultivating, fishing 

and seasonal migration. 

 

22 In addition to the mere presence of people within an area, these 30 

activities are an important part of establishing and maintaining 

mana whenua through ahi kā roa (permanent occupation through, 

among other things, the ability to feed, shelter and protect the 

hapū). 



322 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

 

23 Ngāti Whātua Ōrākei holds mana whenua within its rohe on account 

of three main pillars: 

 

23.1 first, take raupatu or the taking of land through military 5 

conquest; 

 

23.2 second, take tūpuna or whakapapa; and 

 

23.3 third, ahi kā. 10 

 

Take raupatu 

24 Ngāti Whātua Ōrākei took control over the Tāmaki isthmus by 

military conquest. 

 15 

25 The first relevant military conquest was that of the South Kaipara by 

Te Taoū over Ngā Iwi and Ngā Oho in the late 17th century. These 

involved the Rangatira Hakariri, Poutapuaka, Te Atiakura, 

Tumupākihi and Tarapākihi. 

 20 

26 The second and main military conquest was that of Tāmaki proper 

after Te Taoū rangatira, Te Wahaakiaki comprehensively defeated 

the Rangatira and paramount Chief of Te Waiohua, Kiwi Tāmaki in 

about 1740. This penultimate battle was fought at Paruroa (Big 

Muddy Creek) on the northern shores of the Manukau. Te Taoū had 25 

enticed the all-powerful Kiwi into a battlefield of their choosing by 

first attacking Pā at Āwhitu, Tara-taua and Puke Horo-Katoa across 

the harbour from Karangahape (Cornwallis) having crossed using 

mōkihi or rafts made of rushes. 

 30 

27 A Waiohua account by Rongonui Kahupākē of Pūkaki of one of these 

‘pre-battles’ also describes Wahaakiaki camping at Matenga-Rahi 

(Hillsborough) in full view of those at Puketūtū Pa which had been 

strengthened to prevent the enemy crossing Te Ara Tahuna (Path of 
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Sand-banks) and attacking Māngere Pa. The first attack by Te Taoū 

was repulsed. They then returned to Mātenga-Rahi in wait. Water 

and food were running low so a decision was made by those at 

Puketūtū to retreat at night to Mt Māngere. Te Taoū spies heard of 

the plan and made a mock retreat of Hillsborough to embolden 5 

those at Puketūtū to leave their stronghold. At night an ambuscade 

of Te Taoū was made on the fleeing group with many perishing on 

both sides. This battle is known as Te One Rangā or ‘The Stirred Up 

Sands’.1 

 10 

28 These attacks angered and roused Kiwi who responded by calling his 

allies from all parts of Tāmaki including Maungakiekie, Māngere, 

Ihumatāo, and Moerangi. The Ngāti Huarere section were led by 

Rauiti and his tuakana Tai-Horo living at Te Tātua a Riukiuta (3 

Kings) joining the battle as Kiwi was their elder cousin and ‘his 15 

troubles involved them also’.2 

 

29 An old proverb for Te Waiohua is that they are as ‘numerous as 

ants’ and with waka launching from Onehunga and Te Whau it was 

said, ‘Ka kapi te moana’ - the sea is covered over with waka heading 20 

for battle. Wahaakiaki had 60 men and Waitaheke 235 

men.3 All of them highly trained warriors. The battle ensued at 

Paruroa near the Nihotupu Kāinga of Te Kawerau a Maki who 

watched from the side-lines in neutrality given they were too closely 

related to both sides. Wahaakiaki’s battle plan was to flee in mock 25 

retreat up from the coast to the ridge ordering his troops to only 

turn and fight the pursuing Waiohua when they saw the Waitematā. 

This is approximately the Scenic Drive ridgeline today. With gravity 

and momentum on their side the highly trained Te Taoū forces 

turned upon seeing the Waitematā and ‘they fell fiercely upon the 30 

Waiohua’. 

 

30 Wahaakiaki and Kiwi met early in the battle with the Waiohua 

Rangatira falling to the second blow. Waiohua were now in a state 
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of panic and so they fled to their waka at Paruroa. Waitāheke 

caught one waka hauling it in with his patu-paraoa (Whale-bone 

longstaff). It is recorded that 3,000 Waiohua fell that day. The 

battle is still remembered as Te Rangi Hingahinga Tahi – the Day 

many chiefs fell together. 5 

 

31 The raupatu process continued with other formidable Pā falling 

easily. Rauiti and his older brother Tai-Horo died at Paruroa so Te 

Tatua a Riukiuta succumbed quickly to Te Taoū. Te Horo Pounamu 

their sister was spared as she was married to a Kawerau a Maki 10 

man. The citadel of Maungakiekie the largest man-made earth 

fortress in the southern hemisphere and a wonder of Māori city 

planning and engineering was also taken. 

 

32 Te Taoū, joined by all Ngāti Whātua, then took further advantage of 15 

the weakened Waiohua and sacked a number of headland Pā on the 

Waitematā. These were Kohimaramara followed by all the Pā around 

Ōrākei. The following day Taurarua (Judges Bay) and Mangahekea 

(Albert Park) also fell. 

 20 

33 The name Taurarua or ‘annoying chant’ refers to the battle where 

Ngāti Whātua warriors were goaded into action by the occupying 

Waiohua forces inside the palisades of the Pā. The insulting chant 

mocked fallen comrades of the invading Ngāti Whātua being eaten 

by the Araara or Trevally fish in the waters of the Waitematā. Ngāti 25 

Whātua to this day are forbidden to eat this fish given Rongomai, 

the captain of their founding waka, Mahuhu-Ki-Te Rangi, was eaten 

in the Kaipara by the Araara following his drowning there. 

 

34 I understand that Te Ākitai Waiohua had significant coastal pa 30 

sites. For example, Taurarua Pā (Judges Bay) was held by Waiohua 

until the 18th century when its chiefs, twin brothers Humataitai and 

Hupipi, were defeated in battle. Te Ākitai Waiohua also occupied 

until these battles certain places at Horotiu on Queen Street, Te 
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Hororoa on Anzac Avenue and Whakatakataka (Ōrākei). 

 

35 I distinctly recall hearing Te Ākitai leaders acknowledging the fall of 

these pā and the defeat of their eponymous ancestor Kiwi Tāmaki at 

the hands of Te Taoū in a number of local government and resource 5 

consent fora that I have attended and gave evidence in. I consider 

that is an important statement of Ngāti Whātua Ōrākei’s take 

raupatu in Tāmaki. 

 

36 Te Taoū returned to Kaipara and considered their next moves. 10 

Tuperiri now took the lead assembling the tribes of Kaipara as he 

was driven to extract utu for the murders of his sisters Tangihua 

and Tahatahi by Kiwi Tāmaki at Mimihānui. It is about this time they 

made further plans for completing the raupatu with plans for the 

occupation of Tāmaki. 15 

 

37 Waiohua under their chiefs Mahitokotoko and Mahikourona and 

others had regrouped at Mt Māngere to make what would be their 

final stand spreading shells around the Pā that they might hear the 

invading forces. Tuperiri ordered his troops to lay their dog skin 20 

cloaks to make a path muffling the sounds of the scrunching shells 

beneath thus taking the Pā by surprise. All were killed except a few 

including Te Moumou who went to live with Ngāi Tai at Hunua. 

Eruera Paerimu’s grandfather Tiaki was spared. Eruera Paerimu was 

an original trustee of the ‘Ōrākei Block’. 25 

 

38 “This was the last pā, and the termination of the warfare. Te Tao-u 

and Tuperiri then settled down upon his land at Tamaki.”4 The 

Waitangi Tribunal noted in the Ōrākei Report that:5 

 30 

…there can be no doubt that from the killing of Kiwi Tāmaki of 

Waiohua, Te Taou of Ngati Whatua held the mana of Tāmaki isthmus. 

[311.07123] 
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Whakapapa 

39 Ngāti Whātua Ōrākei holds the mana whenua within its rohe due to 

the second pillar being Take Tūpuna or whakapapa. Te Taoū 

Rangatira whilst still in the north Kaipara at Pouto in the mid-17th 

Century married with Nga Iwi women. These unions included 5 

Tarakete (son of Ihenga) marries Rangiteipu eldest daughter of 

Haumoewhaarangi. Their son is Tumupakihi, father of Wahaakiaki. 

 

40 After Te Taoū conquered the South Kaipara area in the late 17th 

century, they decided to settle there. A key union following this 10 

invasion and occupation was Hukatere the son of Tarapakihi, to 

Toukararae of Ngā Oho. Their son was Tuperiri. 

 

41 Tuperiri’s sons from his marriage to Kuraroa his first wife of Te Taoū 

of Kaipara were then wed to Waiohua-Ngati Te Ata women. Their 15 

son Tarahawaiiki betrothed Mokorua, who was the daughter of Te 

Hōreta and Maringi. Te Hōreta was a grandson of Te Ata I Rehia, 

who descended from Hua Kaiwaka and Rau Whakiwhaki. Kiwi 

Tāmaki also descended from Hua Kaiwaka however from another 

wife, Rangihauāmoa. Another of Tuperiri and Kuraroa’s sons, 20 

Tomoaure, married Te Hōreta’s other daughter Te Tahuri from 

another wife Huia Wairua. 

 

42 These marriages combined the whakapapa of the Te Taoū who also 

brought with them to Tāmaki their Ngā Iwi and Ngā Oho whakapapa 25 

attained in the Kaipara generations earlier, with that of the Waiohua 

of the Tāmaki isthmus. The converging of whakapapa in these two 

marriages in particular, of the invading and occupying Te Taoū with 

that of the ancient Tāmaki lines through Te Horeta’s daughters 

established their descendants – the ‘Ngāti Whātua Ōrākei’ as the 30 

“masters of the isthmus”.6 

 

43 From these marriages emerged the generation that lead Ngāti 

Whātua Ōrākei through the turbulent musket wars, the negotiations 
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with Ngāti Paoa and Ngāti Mahuta that allowed for the peaceful 

resettlement of Tāmaki following the end of those wars, and the 

‘fetching’ of Governor Hobson to establish his Government on the 

Waitematā as an ally of Ngāti Whātua Ōrākei. Apihai Te Kawau the 

son of Tarahawaiiki and Mokorua would take the place of Tuperiri 5 

before him and became known far and wide, given his whakapapa 

described above, as the ‘Man of Many Cousins’. 

 

Ahi kā 

44 Ngāti Whātua Ōrākei holds mana whenua within its rohe as they 10 

have maintained ahi kā over the rohe since Tuperiri’s conquest in 

1740. 

 

45 Tuperiri built his main pā at Hikurangi just below the summit of 

Maungakiekie on the cusp of the three volcanic craters. 15 

Tarahawaiiki, Tomoaure and their brothers Te Whakaariki and 

Paewhenua then established kāinga and a defensive network of pā 

across the isthmus. Tomoaure with Te Tahuri was based mainly 

with his wife’s iwi at Āwhitu and Māngere. In time they became 

known as Te Uringutu. Paewhenua and his wife Paretaua were 20 

based at Okahu, Waipapa (Mechanics Bay) and Te Tō (Freemans 

Bay). Te Whakaariki lived at Waipapa, Ōkahu and Te Tō on the 

Waitematā. Tarahawaiki moved across both harbours with Pā at 

Maunganui (Birkenhead), Te Onewa (Northcote), Mangere and 

Puketāpapa. 25 

 

46 From 1740 to 1840 therefore Ngāti Whātua Ōrākei had their food 

production in the central isthmus organised into gardening and fishing 

circuits themselves dictated by soils, fish stocks and the 

native calendar (maramataka). 30 

 

47 There were numerous fishing circuits around both the Waitematā 

and Manukau Harbours, generally commencing in early spring and 

using fishing stations when distant from main settlements. For 
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instance, shark and snapper in the Waitematā were obtained off 

Kohimaramara, Ōkahu, Okā (Herne Bay), west around the Harbour 

off Te Whau, north to Pitoitoi and Tauhinu, south and east to 

Ouruamo and Ōnewa. In the Manukau there were abundant pipi, 

kina, pāua, kūtai and tio all along the northern shore especially from 5 

Te Whau to Karangahape. Off Māngere/Ihumātao and Puketūtū 

Island, there were pātiki and kahawai as well as shark. 

Working the land and sea – ahi kā7 

 

48 The next three generations of Ngāti Whātua Ōrakei following the 10 

brothers Tarahawaiki, Tomoaure, Te Whakaariki and Paewhenua 

consolidated their holdings on the Tāmaki isthmus concentrated at 

large kāinga at Onehunga/Māngere and Ōrakei. Onehunga and 

Māngere though separated by the portage was easily crossed by 

foot at low tide and operated as a single large kāinga complex. This 15 

area was attractive because of its concentration of good garden 

soils, sea resources and route junctions across the isthmus. 

 

49 The Onehunga-Māngere complex was separately backed by 

hundreds of acres of light, productive soils which enabled depleted 20 

garden plots to be continuously relocated adjacent to the main 

settlement. Both sectors were adjacent to marine resources, the 

southern part of Māngere being inside one of the seasonal centres of 

marine resource exploitation, while the site complex was focally 

situated on movement routes which covered the whole expanse of 25 

the isthmus between the Upper Waitematā and Manukau Heads and 

linked it with neighbours in all directions. 

 

50 Once established, Ngāti Whātua Ōrākei exercised its influence 

across the isthmus through agriculture and fishing. This can be 30 

demonstrated from how the iwi interacted with the land across the 

four seasons in peaceful times. The start of the Māori year is in 

winter and at this time Ngāti Whātua Ōrākei would collect together 

in the centralised residential zone at Onehunga/Māngere. During 
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winter, garden work would start around this area, with potato and 

kūmara being grown in Onehunga and kūmara at Māngere. There 

would also be some fishing of snapper at Ōrākei as well. 

 

51 Moving into spring, Ngāti Whātua Ōrākei moved out from Māngere 5 

and Onehunga to subsidiary sites and harbour shores for planting. 

In particular, late spring was generally the busiest time of year as 

one-third of the year’s planting was being done and fishing begun. 

Gardening areas on the isthmus would cycle depending on soil 

exhaustion. One later cycle was at Horotiu (modern day Queen 10 

Street), the moving to Rangitoto-Iti (Remuera) and then to Ōkahu. 

Ōrākei was also used. Different locations around the isthmus were 

better for growing, with Remuera being the most productive ground 

for kūmara. Fishing gardens were also planted along the harbour 

shores of Manukau and the Waitematā to prepare for the upcoming 15 

summer season of fishing. 

 

52 In summer, fishing was the iwi’s full time focus, with most of the 

population dispersing across the isthmus in a methodical manner. 

First they’d move west from the residential zone with the first stop 20 

at Waitakere shore of Manukau harbour to Te Whau (Blockhouse 

Bay). This continued further along to Karangahape (Cornwallis) and 

to Huia, which was in Te Kawerau’s rohe. These areas were rich 

with pipi and cockle but also pāua, mussels, crayfish and other 

sharks were fished there. The next fishing area was interior 25 

Manukau with fishing grounds between Ihumātao, Pūkaki, Puketūtū 

Island and lower Māngere which provided many seafood such as flat 

fish, mullet and scallops. After this, fishing canoes were dragged 

across to the Waitematā to begin fishing for shark and snapper. 

Ngāti Whātua Ōrākei started at Te Whanganui o Toi (or modern day 30 

St Heliers) and moving down to Okahu, then to Okā (or modern day 

Herne Bay) up to the exit of the Whau river by Avondale known as 

Rangi Matariki. From there they’d move north to Onewa (Birkenhead), 

then Mangonui (Birkdale) and across to One Kiritea 
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(Greenhithe), Pahiki (Herald Island) and Pītoitoi (Riverhead). 

 

53 As autumn set in, most Ngāti Whātua Ōrākei returned to Onehunga- 

Māngere. Some would stay at the second base camp of Ōrākei to 

do part time fishing and to finish drying the fish catches. They also 5 

would engage in minor food-gathering activities in this area 

including gathering karaka berries for winter use and taking of 

curlew to be preserved in fat. Others would also go to the other end 

of the Waitematā at Te Whau for eeling. 

 10 

54 Ngāti Whātua Ōrākei would also build pā at garden and fishing 

areas. These offered shelter and protection, particularly at fishing 

stations where people would work in exposed grounds. These 

fishing pā were at Karangahape first then Onewa and Ōrākei, with 

further pā built at Te Whau-Blockhouse Bay in 1836 and Ōkahu at 15 

1839. 

 

55 As I mentioned, this was Ngāti Whātua Ōrākei’s practice during 

peaceful times. This routine was not followed when Ngāti Whātua 

Ōrākei strategically withdrew from the isthmus in around 1825 to 20 

avoid the incoming threat of Ngapuhi. Despite periodically returning 

to test the safety of Tāmaki it would not be until 1835 that Ngāti 

Whātua Ōrākei retuned permanently to the Tāmaki isthmus. 

 

Other iwi within the Ngāti Whātua Ōrākei rohe 25 

56 There are notable areas within greater Auckland that are within the 

rohe of other iwi. For example, the Hauraki Gulf Coastline was 

shared with Hauraki based iwi Ngāti Paoa. As mentioned Ngāti Paoa 

was also located to the east of our heartland, living on the Tāmaki 

river after Ngāti Whātua Ōrākei together with Ngāti Te Ata provided 30 

the land as a wedding gift in 1780. Ngāti Whātua Ōrakei were 

instrumental in this tuku through its own Ngā Iwi and Ngā Oho 

whakapapa acquired during the invasion of the South Kaipara and 

also the raupatu and occupation of the central isthmus. Tomoaure’s 
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marriage to Ngāti Te Ata’s Mokorua was also crucial given her 

ancestry from Hua Kaiwaka. For this tuku to have authority and 

substance it required the mana of both Te Taoū through Tomoaure 

and Waiohua-Ngāti Te Ata through Te Tahuri. 

 5 

57 Moving south-east, Ōtāhuhu and Pakuranga was under the control 

of Waikato/Tainui hapū including Ngāti Te Ata and Ngāi Tai ki 

Tāmaki. To the south-west on the southern Manukau and Āwhitu 

Peninsula as mentioned earlier lived the remnant hapū of the former 

Te Waiohua confederation along with the Te Uringutu hapū from 10 

Tomoaure and Te Tahuri. Out west, there is Te Kawerau a Maki. 

We have always recognised the rohe of Te Kawerau a Maki running 

along the West Coast on the Tasman Sea from Bethells Beach down 

to Whatipu and up from those beaches into the Waitakere Ranges. 

 15 

58 As further illustration of our closeness to them, Mana of Te Kawerau 

a Maki was left secure at his village at Mangonui (Kauri Point). This 

is also known as Te Mātārae a Mana or Mana’s Headland. Mana was 

married to Kiwi Tāmaki’s sister Waikahina. Despite this, due to his 

close whakapapa to Tuperiri, Mana’s safety was assured. A story 20 

about Mana given to George Graham by Hapi te Pataka and Iriti 

Karena notes that:8 

 

From this time onwards for some 50 years peace prevailed and Mana, 

now grown old among his people sent for his relative Tuperiri and 25 

commended to his care his Kawerau tribe. Tuperiri accepted the trust 

and Mana died in peace about 1790’. 

 

59 Ngāti Paoa also fished at Waitematā with Ngāti Whātua Ōrākei and 

the two iwi often shared fishing stations.9 [302.00704] However 30 

Ngāti Paoa was able to fish there because Ngāti Whātua Ōrākei gave 

them permission to do so. It was considered theft if an iwi fished 

around the isthmus without Ngāti Whātua Ōrākei’s permission.10 

[303.01638] 
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60 Ngāti Whātua Ōrākei also gave land within its rohe to Waikato iwi 

such as Ngāti Mahuta and Ngāti Tamaoho in 1837. Blocks of land at 

Three Kings, Mount Hobson and Pukapuka were given to repay them 

for their services during the time Ngāti Whātua Ōrākei had 5 

withdrawn from the isthmus and received shelter on their lands.  These 

lands were ‘tuku rangatira’ (an offering of land between highranking iwi 

leaders) and while that kind of tuku gave them rights of 

use and occupation, it was still subject to Ngāti Whātua Ōrākei’s 

mana whenua and rangatiratanga. [307.04304] 10 

 

61 All of these interactions with the natural resources and features 

within the Tāmaki Isthmus and with neighbouring iwi and hapū 

establish the area over which Ngāti Whātua Ōrākei exercised its ahi 

kā and shared with its allies as at 1840 is illustrated in the following 15 

map, which is an amalgamation of a map showing the seasonal 

migration and land use of our tūpuna [331.20846] and the area 

over which we were offered an exclusive right of first refusal over in 

our Agreement in Principal (“the 2006 RFR Land”). [307.04693] 

 20 
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THE COURT ADDRESSES COUNSEL – HOUSEKEEPING (16:57:43) 

 

KARAKIA WHAKAMUTUNGA 

COURT ADJOURNS: 4.58 PM 

  5 
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COURT RESUMES ON THURSDAY 25 FEBRUARY 2021 AT 10.02 AM 

 

KARAKIA TIMATANGA 

THE COURT ADDRESSES COUNSEL – HOUSEKEEPING (10:03:06) 

LEGAL DISCUSSION 5 

 

WITNESS CONTINUES READING BRIEF OF EVIDENCE 

 
Ngāti Whātua Ōrākei at 1840 

62 On 20 March 1840, Āpihai Te Kawau Te Tawa, the chief of Ngāti 10 

Whātua Ōrākei at the time, signed the Treaty of Waitangi at 

Mangere. My tupuna, Apihai’s nephew, Te Reweti, signed also with 

his uncle Te Tinana. 

 

63 Shortly after signing the Treaty, Te Kawau sent Te Reweti to the 15 

Bay of Islands with an offer of land for Hobson along the Waitematā 

if they moved their colonial capital to Tāmaki Makaurau. The block 

of land gifted was 3,500 acres large and started from the river 

Mataharehare near Newmarket and continued along the Waitematā to 

the river Opoutūkeha (or modern day Coxs Bay) and then from 20 

both points to the summit of Maungawhau (Mt Eden). This transfer 

was executed under a Deed of Purchase No 206 on 20 October 1840 

with Te Kawau, Te Tinana, Te Reweti and Te Horo representing 

Ngāti Whātua Ōrākei. This was the first transfer of land in Auckland 

by the Crown.11 [303.01766]; [301.00269] 25 

 

64 The second Crown transfer was from Ngāti Paoa of the Kohimarama 

block on 28 May 1841. This starts at Kohimaramara (Mission Bay) 

to Waiparera, then goes inland to Whakamuhu, then along the coast 

to Omaru, to Te Whanake, Te Puakawau, to Mokoia (Panmure), to 30 

Kororipo, to Tauoma and to Pakaukino, from there to the side of 

Maungarei (Mt Wellington) and reaches Waiatarua and from there to 
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Kohimaramara.12 [303.01766]. 

 

65 Ngāti Whātua Ōrākei was then involved in the third transfer. After 

the first transfer, Te Kawau promised that he would give more land 

once the Governor would reside amongst them in Auckland. This 5 

promise was honoured on 29 June 1841 when approximately 13,000 

acres was given to the Crown. The eastern boundary of this land 

commenced at Ōrākei and ran down the road to Manukau (now 

Manukau Road) until it reached Maungakiekie. The Southern 

boundary ran from Maungakiekie to Puketāpapa (Mt Roskill) by 10 

Wairaka to the portage of Te Whau. The western boundary runs 

from the portage Te Whau to the boundary of the land in the first 

Crown purchase and from there along the sea coast to the bay of 

Ōrākei. This Deed was signed by Te Reweti, Te Kawau, Te Hira, 

Pāora Tūhaere and Taumata.13 [303.01766]. 15 

 

66 There was also a smaller fourth transfer to the Crown for 200 acres 

on 14 September 1842. The names on the Deed of this block was 

that of Te Kawau, Reweti Tāmaki and Te Keene Tangaroa. This land 

is a triangle between Royal Oak, Three Kings and the line towards One 20 

Tree Hill. This was the last piece of land given to the Crown 

before pre-emption was lifted.14 [303.01766]. 

 

67 When pre-emption was lifted in March 1844, Ngāti Whātua Ōrākei 

entered into private transfers with Pākehā. Most of these transfers 25 

were in Mt Roskill, Onehunga and Maungakiekie. After this, Ngāti 

Whātua Ōrākei’s only land left was the Ōrākei block and Remuera.15 

[303.01766]. 

 

68 However, these last landholdings grew smaller with blocks being 30 

sold at Te Tiki in Remuera, Ōhinerau (Mt Hobson), Pukapuka 

(Meadowbank) and Rarotonga (Mt Smart) to the Crown. These 

blocks were smaller than previously and occurred in the late 1840s 

and early 1850s. Ngāti Whātua Ōrakei also received significantly 
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higher ‘payments’ for these reflecting by now they understood the 

reality of the Crown’s true intent of extinguishing their rights 

completely and forever under Pākeha culture and law.16 

[303.01766]. 

 5 

69 As I will explain later in my statement, mana whenua means to 

receive mana from the land as a result of discharging obligations to 

it. As such, mana whenua is necessarily exercised only by the hapū 

or iwi that has been living on and with the land for an extended 

period of time, and so maintaining an ahi kā connection. This was 10 

the area over which the Crown, in the 2006 Agreement in Principle 

with Ngāti Whātua Ōrākei, offered a Right of First Refusal in respect 

of Crown properties within the area. This area was settled with the 

Crown after much negotiation, but reflects the extent of Ngāti 

Whātua Ōrākei’s mana whenua interests in Tāmaki Makaurau as at 15 

1840. This area corresponds directly with the customary use of 

resources as described above and is included below. [307.04693] 

 

 

 20 

 

The 1840 Transfer Land tuku 

70 I want to emphasise the importance of the tuku Apihai Te Kawau 
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made to the Crown and Governor Hobson in 1840. The tuku of this 

land (referred to in the statement of claim in this case as the “1840 

Transfer Land”) was an exercise of rangatiratanga (tribal leadership 

and authority) by Apihai on behalf of Ngāti Whātua Ōrākei. 

 5 

71 The transfer was in the nature of a tuku. Tuku is a tikanga Māori 

concept whereby an area of land is donated or gifted by the 

chief/rangatira of the iwi holding mana whenua to another party. 

The purpose of a tuku was usually to establish a new relationship, 

maintain a previous relationship,17 [324.15728]; [332.21492] 10 

secure an alliance or, less often, to repay a debt. Distinct from the 

Pākeha concept of a gift, the party making the tuku retains interests 

in and responsibilities to the land. According to tikanga Māori, there 

is no such thing as permanent alienation of land unless of course it 

taken by Take Raupatu military conquest (and even then, 15 

continuous occupation must follow a raupatu in order to establish a 

connection with the land and of any meaningful value). I understand 

that other witnesses are explaining this point in detail. 

 

72 The purpose of the tuku of the 1840 Transfer Land was to attract 20 

Governor Hobson’s people to Tāmaki Makaurau and establish a 

mutually beneficial relationship with the new settlers to Aotearoa. It 

was entirely within Apihai’s discretion and power to make such a 

tuku, as the paramount chief of Ngāti Whātua Ōrākei at the time. 

 25 

73 As explained in the Agreed Historical Account in the Ngāti Whātua 

Ōrākei Deed of Settlement, some insignificant compensation to 

Ngāti Whātua Ōrākei was provided. [324.15728] The money and 

goods that were exchanged would have been understood by Apihai 

and others as a koha, or tokens to mark the occasion itself. This is 30 

a common occurrence in tikanga Māori. Despite that, there was no 

expectation that Ngāti Whātua Ōrākei’s ties to the land would be 

permanently severed, despite the Deed of Transfer indicating a 

‘sale’ was made. That simply would not have been contemplated in 
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this context. Whilst Ngāti Whātua Ōrākei did not have any role in 

drawing up the Deed of Transfer, nor its translation into te reo 

Māori, it does also use the words ‘kia tukua’ and ‘kia hokona’. 

 

74 I attended many hui with kaumatua and kuia from 2000 to 2007 5 

where these concepts were discussed and the Crown’s ongoing 

insistence that we ‘sold’ the land to them. We are adamant that the 

transfers in the period up the ‘Fitzroy Waivers’ were given purely 

under our tikanga as practised for generations as we knew nothing 

else having had very limited contact with Pākeha. By the mid-1840s 10 

the Fitzroy Waiver period was in full swing. In that time period, we 

are less certain about whether our people understood how a ‘sale’ 

worked in the Pākeha sense. With respect to the Remuera lands, 

sold in the 1850s, we understand those to be sales in the Pākeha 

sense. By that time, we understood well that the Crown had 15 

absolutely no regard for our tikanga and views about of any of the 

transactions. This is evident in the higher prices paid for the 

Remuera lands. Until the Remuera purchase, we had until then 

resisted all rapacious attempts for purchase by the Crown and 

Pākeha. 20 

 

75 Subsequent interactions between Apihai and settlers like John Logan 

Campbell emphasise Apihai’s firm intention that land over which 

Ngāti Whātua Ōrākei exercised mana whenua would not be ‘sold’. For 

example, in response to an enquiry from Campbell about 25 

acquiring land at Remuera and Ōrākei, Apihai’s emphatic response 

was ‘kahore, kahore!’ (no, no!). Te Kawau was also at that moment 

only interested in establishing relationships with powerful allies like 

the Governor as Campbell presented as a mere opportunistic settler. 

 30 

76 It is difficult to overstate the significance of this land to Ōrākei. In 

preparing my evidence I reviewed an affidavit provided by my 

colleague and another iwi member, Rangimarie Hunia, who 

explained the significance of this land, and the damage to our mana 
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which would result from it being given away. I completely agree 

with her view and so I have adopted some of her language in 

explaining it. 

 

77 The land in the 2006 RFR Land, and the land gifted to the Crown by 5 

Ngāti Whātua Ōrākei in 1840, is land integral to our mana and 

identity as tangata whenua. We whakapapa to the tūpuna who 

established Ngāti Whātua Ōrākei’s mana over this land, which has 

remained undisturbed to the present day save for the historic and 

recent actions of the Crown. 10 

 

78 The 1840 Transfer Land is also a potent and profoundly significant 

symbol of our relationship with the Crown, and the people, of New 

Zealand. We see our gift as integral to our ongoing relationship 

with the Crown. We do not see the gift as an historical event, but 15 

rather a symbol of our ongoing connection to and mutual respect for 

our Treaty partner and, of course, of our Treaty partner’s obligations 

to, and respect for, Ngāti Whātua Ōrākei, our mana, and our 

tikanga. 

 20 

79 We are absolutely certain and each generation of Ngāti Whātua 

Ōrākei leaders have been groomed in this kōrero that we gave the 

land for mutual benefit. That despite the actions of the Crown we 

are continually reminded by our stories and our elders to remain 

firm in our partnership with the Crown. Bastion Point which is 25 

presented in evidence by my relation Taiaha Hawke is another case 

in point where our faith in the hoped-for alliance was sorely tested 

with history judging Ngāti Whātua Ōrākei actions fairly in time. 

Despite this court case we remain firmly committed to the potential of a 

positive partnership with the Crown which Te Kawau always 30 

sought. 

  

80 I understand that the Crown’s actions which led to our iwi becoming 

virtually landless and making our Treaty claim, and the efforts of 
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our iwi since 1840 to the present day to maintain our ahi kā and 

exercise our mana whenua in Tāmaki Makaurau are dealt with by 

other witnesses for the plaintiff. I will therefore continue from the 

point where Ngāti Whātua Ōrākei tried to settle its grievances with 

the Crown. 5 

 

II. THE TREATY SETTLEMENT PROCESS 

 

The Ōrākei Block (Vesting and Use) Act 1978 

81 Ngāti Whātua Ōrākei began its journey towards settling its historical 10 

Treaty grievances in 1978, when the Crown offered back title to 29 

acres of the land in the 700 acre Ōrākei Block that was acquired 

under historical public works legislation. This initial step also 

provided for a loan of $200,000 from the Māori Trustee. 

 15 

The 1987 Ōrākei Report (WAI 9) and the Ōrākei Act 1991 

82 Ngāti Whātua Ōrākei followed this event by filing one of the very 

first claims in the Waitangi Tribunal – WAI 9. 

 

83 The WAI 9 claim covered was specific to the Ōrākei Block – the 700 20 

acres investigated by Judge Fenton’s Native Land Court between 

1866 and 1868. The Waitangi Tribunal explored the circumstances 

in which title to the Ōrākei Block was allocated to 13 owners and 

how it was subsequently, over the course of a century, alienated 

from the hands of the hapū the last 13 acres of which were 25 

compulsorily acquired with the forceful eviction of remaining 

whanau. 

 

84 The report was issued in November 1987.18 The Tribunal found that 

the Crown’s actions in respect of land at Ōrākei were contrary to the 30 

Treaty of Waitangi. It noted the Crown’s persistent categorisation of 

the Ōrākei owners as willing sellers, when in fact the hapu had 

protested the destruction of communal title and the alienation of 

their lands in ways that could not be ignored. Ngāti Whātua Ōrākei 
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were left virtually landless as a result of the Crown’s land and 

purchasing policies.19 [311.07123] 

 

85 The Tribunal found that the whole of the Ōrākei Block should have 

been returned to Ngāti Whātua Ōrākei, and that the return of land 5 

at Bastion Point in the late 1970s went some way towards 

reparation for historical Treaty breaches. That alone was 

insufficient, however, and the Tribunal recommended an urgent 

economic contribution to Ngāti Whātua Ōrākei in order to establish 

an economic base to support the restoration of Ngāti Whātua 10 

Ōrākei’s mana. The Tribunal noted that while the 1978 settlement 

was in accordance with the Treaty of Waitangi Act 1975, the Crown 

had failed to explore, acknowledge and provide for the full range of 

Ngāti Whātua Ōrākei’s grievances.20 [311.07123] 

 15 

86 The Tribunal also recommended that the land at Bastion 

Point/Takaparawha be vested in partnership between Ngāti Whātua 

Ōrākei and the then-Auckland City Council for the benefit of the 

hapū and all the people of Auckland and that Ōrākei marae should 

return to Ōrākei ownership and custodianship.21 [311.07123] 20 

 

87 The Crown ultimately did not dispute the Tribunal’s findings and 

recommendations, and a period of negotiations followed between 

the Ngāti Whātua Ōrākei Trust Board (the 1978 Trust Board was the 

precursor to the 1991 Trust Board, which eventually became the 25 

post-settlement governance entity which is the Ngāti Whātua Ōrākei 

Trust of today) and the Crown in order to settle the mechanisms for 

administering the redress. 

 

88 The Ōrākei Act 1991 was passed as a result of those negotiations. 30 

The Act provided that: 

88.1 the Ngāti Whātua Ōrākei Trust Board was the tribal authority 

mandated to represent all members of Ngāti Whātua Ōrākei; 
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88.2 an area of hapū land should be returned to Ngāti Whātua 

Ōrākei as its tūrangawaewae. That cannot be sold or leased, 

and must be used for a marae, Papakāinga, church and an 

urupā for the benefit of the hapū; 

 5 

88.3 an area now known as the Takaparawha Reserve (Bastion 

Point) would be held as a Māori reserve known as “whenua 

rangatira” and jointly governed by the Trust Board and 

Auckland City Council. This co-governance model was the 

first of its kind and involved equal representation on the 10 

reserve board, with Ngāti Whātua Ōrākei holding the Chair 

and casting vote. Ngāti Whātua Ōrākei consider this aspect 

of our redress as just one of many examples throughout our 

history with the Crown where we have made a significant 

contribution towards the relationship between us as Treaty 15 

partners, for the benefit of all New Zealanders; 

 

88.4 the Crown paid $3 million to the Ngāti Whātua Ōrākei Trust 

Board for the purposes of establishing an economic 

development base for housing and development; and 20 

 

88.5 further land was returned to Ngāti Whātua Ōrākei to establish 

roads. 

 

The Surplus Railway Land 25 

89 Another chapter in our settlement story involves the multi-iwi claim 

to the Waitangi Tribunal in respect of surplus Crown railway lands 

across the country. 

 

90 After the Waitangi Tribunal hearing on this matter in 1993, the 30 

Crown entered into a settlement with multiple iwi for these lands. 

From this package, Ngāti Whātua Ōrākei received a $2 million “on 

account”, which essentially means that the sum is paid immediately to 

the iwi group but is taken into account when settling the group’s 
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remaining Treaty claims. [322.14303]; [306.03726] 

 

Towards a comprehensive Ngāti Whātua Ōrākei settlement 

91 Following the several partial settlements in Auckland, it appears the 

Crown began developing its strategy for settling the wider Auckland 5 

area. By at least 1998, the Crown’s research demonstrated its view 

of the tribal landscape in the Auckland area: 

 

91.1 Ngāti Whātua Ōrākei is described as “the hapu who held 

mana whenua over the greater part of Central Auckland at 10 

1840”; 

 

91.2 Ngāti Paoa is described as a “core Hauraki iwi, but with some 

Waikato connections. It had some 1840 interests in central 

Auckland, mostly on the coast e.g. Panmure on the north 15 

bank of the Tāmaki river, Takapuna, and Waiheke Island”; 

91.3 Ngāti Te Ata’s claims at the time were centred on Waiuku 

Forest and the Āwhitu peninsula; 

 

91.4 Waiohua was centred in South Auckland, and a prominent 20 

Waiohua researcher maintained that, for claims made in 

South Auckland, Ngāti Whātua and Ngāti Paoa should be 

considered in the context of their Waiohua whakapapa; 

 

91.5 Ngāi Tai was considered to have fragmented interests across 25 

Howick, Torere (Bay of Plenty) and Umupuia; 

 

91.6 There is no mention of “Marutuahu”. However, the Hauraki 

Māori Trust Board at the time claimed coastal parts of 

Auckland, possibly through Ngāti Paoa. 30 

[306.03790] 

92 As stated previously where I outline our rohe and where our 

neighbours are situated, I therefore generally concur with the 

Crown’s view of the tribal landscape as at 1998. 
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93 For Ngāti Whātua Ōrākei’s part, negotiations towards our 

comprehensive Treaty settlement began in earnest in 2003. 

 

94 Many aspects of the period between 2003 and 2006 have been 5 

considered by the Waitangi Tribunal in the WAI 1362 claim against 

the Crown’s settlement processes with Ngāti Whātua Ōrākei. I will 

return to the report issued by the Waitangi Tribunal later in this 

statement to discuss its effect on how Ngāti Whātua Ōrākei and 

other Auckland Treaty settlements were negotiated and completed. 10 

 

95 In the sections that follow I refer only to the aspects of the 

negotiations between Ngāti Whātua Ōrākei and the Crown that are 

relevant to this litigation. 

 15 

Negotiations begin in 2003 

96 The Ngāti Whātua o Ōrākei Trust Board entered into negotiations 

with the Crown in 2003. 

 

97 The negotiations with the Crown were to settle all matters outside of 20 

the previous piecemeal settlement I have already described. As an 

on-account settlement, the $2m received as a result of the surplus 

railway land settlement would be taken into account when assessing 

the ultimate quantum in the comprehensive settlement. I note that 

Ngāti Whātua Ōrākei gave $1m to all 32 Ngāti Whātua marae as an 25 

expression of our whanaungatanga. 

 

98 The remaining matters were essentially captured by the WAI 388 

claim to the Waitangi Tribunal. In a newsletter to the hapū in 2003 

summarising the historical events that would inform the 30 

negotiations, Sir Hugh Kāwharu described the rohe of Ngāti Whātua 

Ōrākei (our area of dominant influence) in the following way: 

 

Our rohe runs from West of the Tamaki River and Estuary across to the 
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Inner Waitematā Harbour side of North Head, the whole of the Inner 

Waitematā Harbour and all points from there to the Tasman Sea, the 

North side of the Manukau Harbour from Cornwallis running from there 

to Onehunga/Mangere 

 5 

[307.04304] 

 

99 Sir Hugh acknowledged the presence of other iwi towards the outer 

limits of Ngāti Whātua Ōrākei’s rohe. These were: 

 10 

99.1 Te Kawerau A Maki between Bethells Beach and Karekare and 

up into the Waitakere Ranges; 

 

99.2 Te Ākitai and Ngāti Te Ata around Mangere and the southern 

side of the Manukau Harbour and up the Āwhitu Peninsula, 15 

with who Ngāti Whātua Ōrākei shared resources at the 

Manukau Heads; 

 

99.3 Ngāti Paoa west of the Tāmaki River at Panmure (Mokoia), in 

the area gifted to them by Ngāti Whātua in the 1780s, and on 20 

the North Shore where the Hauraki Gulf coastline provided 

passage to Rangitoto; 

 

99.4 Te Waiohua in Ōtāhuhu and Pakuranga, south-east of the 

Tāmaki River; 25 

 

99.5 other Ngāti Whātua hapū north of the Tāmaki isthmus, 

including west of Dargaville and Maunganui Bluff, and east of 

Whangarei; 

 30 

99.6 Te Waiohua hapū and Ngāti Tamaoho in the Three Kings, Mt 

Hobson and Pukapuka areas which Ngāti Whātua gifted to 

those hapu. 
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100 The negotiations also would not touch on any foreshore and seabed 

matters, or redress specific to water bodies such as the Waitematā 

and Manukau Harbours. 

 

101 With those exceptions, the Crown and Ngāti Whātua Ōrākei would 5 

negotiate a settlement of historical grievances relating to our rohe, 

arising from Crown Treaty breaches since 1840, including:22 

[304.02475]; [332.21492]; [307.04304] 

 

101.1 the 1840 and 1841 Crown land acquisitions under Hobson; 10 

 

101.2 Ngāti Whātua Ōrākei’s understanding of British land tenure; 

 

101.3 Fitzroy Waivers of 1844 and 1845; 

 15 

101.4 various decisions of Governor Grey relating to pre-emption 

and waiver purchases; 

 

101.5 failure to set aside ‘tenths’ reserves for Ngāti Whātua; 

 20 

101.6 failure to follow the Normanby instructions to set aside 15 per 

cent of the proceeds of land proceeds for the benefit of Māori; 

 

101.7 the Hikurangi purchase in Waitakere; and 

 25 

101.8 various North Shore purchases. 

 

102 The Terms of Negotiation entered into defined the objectives of the 

negotiation as follows:23 

 30 

102.1 negotiate in good faith a comprehensive, final and durable 

settlement of all the Ngāti Whātua o Ōrākei Historical Claims, 

which is fair in the circumstances; 
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102.2 achieve a settlement that will not diminish or in any way 

affect any ongoing rights that Ngāti Whātua o Ōrākei have 

arising from Te Tiriti o Waitangi/the Treaty of Waitangi and its 

principles, or extinguish any ongoing aboriginal or customary 

rights that Ngāti Whātua o Ōrākei may have; 5 

 

102.3 achieve a settlement that recognises and acknowledges the 

nature and extent of the breaches of the Crown's obligations 

to Ngāti Whātua o Ōrākei under Te Tiriti o Waitangi/the Treaty 

of Waitangi and its principles, and as part of that the nature 10 

and extent of the losses suffered by Ngāti Whātua o Ōrākei; 

 

102.4 provide a platform, which will assist Ngāti Whātua o Ōrākei to 

develop their economic base; 

 15 

102.5 achieve a settlement that provides the basis for developing an 

ongoing relationship between the parties (both in terms of Te 

Tiriti o Waitangi/the Treaty of Waitangi and otherwise); 

 

102.6 achieve a settlement that will help restore the honour of the 20 

Crown; and 

 

102.7 achieve a settlement that will recognise the mana of Ngāti 

Whātua o Ōrākei within its claim area. 

[322.14312] 25 

 

103 The Terms of Negotiation described the cross-claims policy (which 

became known as the overlapping claims policy) in this way:24 

[322.14312] 

 30 

The Trust Board and the Crown agree that cross-claim issues over 

redress assets will need to be addressed to the satisfaction of the 

Crown and Ngāti Whatua o Orakei before a Deed of Settlement can be 
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concluded. The parties also agree that certain items of redress 

provided to Ngati Whatua o Orakei as part of the Deed of Settlement 

may need to reflect the importance of an area or feature to other 

claimant groups.  

 5 

The Trust Board and the Crown note that in areas where there are 

crossclaims the Crown encourages claimant groups to discuss their 

interests with neighbouring groups at an early stage in the negotiation 

process and establish a process by which they can reach agreement 

on how such interests can be managed. 10 

 

The Trust Board and the Crown will at an early stage in the negotiation 

process discuss the nature and extent of the interests of cross-claimant 

groups in the Ngati Whatua o Orakei area of interest. The Trust Board 

and the Crown will then consider what further action on the part of 15 

Ngati Whatua o Orakei is necessary to address cross-claim issues. The 

Trust Board will make reasonable endeavours at an early stage to 

assist in resolving cross-claims issues. The Crown will assist Ngati 

Whatua o Orakei as it considers appropriate. The Crown will carry out 

its own consultation with cross-claimant groups. 20 

 

104 At this stage, the Crown described its approach to cross-claims as “a 

set of best practice principles that have developed over the course 

of a number of Treaty settlements”. [307.04353] The Crown took 

on a largely facilitatory role, which wasn’t without its limitations.  For 25 

example, in an internal memorandum dated August 2003, the 

Office of Treaty Settlements (OTS)25 acknowledged that the policy 

was “problematic” because: 

 

104.1 settling groups may not accord a high priority to cross-claims, 30 

because their focus is on negotiating with the Crown; 

 

104.2 any agreements between iwi may not be durable, particularly 



349 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

if the agreements are with cross-claimants who lack a Crown-

recognised mandate; 

 

104.3 where there are multiple cross-claimants, the settling group 

may not be able to resolve matters with all cross-claimants; 5 

and 

 

104.4 cross-claimants are likely to view proceedings as a “zero-sum 

game”, and have few incentives to engage in dialogue, let 

alone agree. 10 

[307.04353] 

 

105 Should cross-claimants and the settling group fail to reach 

agreement, OTS describes that the Crown “will make a decision as 

to whether or not to continue with the offer”, as guided by “two 15 

general principles”: 

 

105.1 the Crown wants to reach a fair and appropriate settlement 

with the settling group; and 

 20 

105.2 the Crown wants to maintain, as far as possible, its capability 

to provide appropriate redress to other claimant groups and 

achieve a fair settlement of their historical claims. 

[307.04353] 

 25 

106 Notwithstanding, the cross-claims policy required the Crown to 

make its decision “based on information provided by the settling 

group and cross-claimants, and in-house research”. 

 

107 OTS also described its use of exclusive and non-exclusive redress in 30 

light of cross-claims. Where several groups claim an area of land, 

the Crown considers the following points: 

 

107.1 Has a threshold level of customary interest been 
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demonstrated by each claimant group? 

 

107.2 If a threshold has been demonstrated: 

 

(a) What is the potential availability of other land for each 5 

group? 

 

(b) What is the relative size of likely redress for the Treaty 

claims, given the nature and extent of likely Treaty 

breaches? 10 

 

(c) What is the relative strength of the customary interests 

in land? 

[307.04353] 

 15 

108 The internal OTS memorandum appropriately provides no guidance 

as to how the cross-claims resolution between iwi and hapu should 

occur. That is obviously a matter best left to the iwi to carry out in 

accordance with tikanga Māori in the context of the particular issue 

being debated. 20 

 

109 But the cross-claims policy gives decision-makers no guidance about 

how the Crown might understand and respect any tikanga Māori 

resolution between iwi, or how the Crown should exercise its 

decision-making powers in the event there is no resolution between 25 

iwi. Instead, there is only one reference to a “threshold level of 

customary interest”, with no framework to assist the Crown in how 

it might affect the mana of either the settling group or the 

crossclaimant. 

 30 

110 A further, and in my view fatal, flaw in the cross-claims policy is 

that it appears cross-claims negotiations between iwi are to take 

place only after an offer of redress is made to the settling iwi. I will 

return to this aspect of the policy in more detail later in my 
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statement, but for now it is enough to note that that sequence of 

events almost neutralises any incentive from either the settling iwi 

or cross-claimant to engage in meaningful negotiations to resolve 

issues where the settling iwi has the prize of Treaty settlement 

redress almost secured. [307.04492]. 5 

 

111 Ngāti Whātua Ōrākei’s Treaty negotiations with the Crown occurred 

against this background. 

 

Ngāti Whātua Ōrākei and cross-claimants 10 

112 OTS identified a number of overlapping claimants relevant to its 

negotiations with Ngāti Whātua Ōrākei, including all of those Sir 

Hugh identified in his earlier Trust Board communications to the 

wider iwi. [332.21094] 

 15 

113 At the early stages of negotiations, I understand that crossclaimants 

were identified on the basis of claimed iwi interests in 

Ngāti Whātua Ōrākei’s area of interest. 

 

114 From some of the documents that were filed in the Waitangi 20 

Tribunal and discovered in this proceeding, I can see that both Ngāti 

Te Ata and Paul Majurey on behalf of the Marutuahu Collective made 

objections to the redress offered to Ngāti Whātua Ōrākei. 

 

115 In briefest summary: 25 

 

115.1 Ngāti Te Ata’s position was that the Ngāti Te Ata branch of 

Waiohua was not conquered by Ngāti Whātua Ōrākei in its 

1740 raupatu over Kiwi Tāmaki’s people, and that Ngāti 

Whātua Ōrākei was not dominant in the Tāmaki Isthmus at 30 

1840 having recently returned from “refuge” from Tainui 

lands; and 

[307.04366]; [307.04501]; [307.04665]; [308.05428]; 

[309.05538] 



352 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

 

115.2 Marutuahu’s position was that Ngāti Whātua Ōrākei had “not 

one piece” of land in Tāmaki Makaurau, and that it was 

Marutuahu rangatira Rautao that had defeated Kiwi Tāmaki’s 

people. Marutuahu pointed to a number of Ngāti Paoa pa 5 

sites in the area, including North Head (Maungauika) and 

Mount Victoria (Takarunga). Marutuahu claimed that it had 

“mana whenua mana moana in Tāmaki Makaurau, including in 

the area claimed by Ngāti Whātua”. 

[309.05536]; [308.05331]; [308.05322]; [307.04457]; 10 

[307.04332] 

 

116 I also understand that Marutuahu placed (and still place) significant 

emphasis on land in modern day Parnell and St George’s Bay, which 

they say was reserved to them by George Clarke, who was the 15 

Crown’s “Chief Protector of Aborigines”. They say they have mana 

whenua there, and that events in the early 1840s are a key plank in 

their claims to central Tāmaki Makaurau. [308.05290] 

 

117 In my view that is a drastically oversimplified version of events. 20 

Apihai had previously escorted Ngāti Paoa and Ngāti Whanaunga 

rangatira to a piece of land at Judges’ Bay as a tuku as part of a 

series of peace-making hui to settle earlier disputes between the 

hapū. That tuku was again an exercise of the rangatiratanga of 

Apihai, as mana whenua of that land. The tuku did not extinguish 25 

any of Ngāti Whātua Ōrākei’s connections to that land. Rather, they 

were strengthened as a result of the tuku. 

 

118 At some point after that tuku, George Clarke purported to ‘reserve’ 

some land at Mechanic’s Bay (St George’s Bay) to Māori to stay on 30 

while visiting Auckland for trade. Ngāti Whātua Ōrākei would, of 

course, deny that George Clarke had the right to do that on land 

within Ngāti Whātua Ōrākei’s rohe, because that occurred without rohe 

of Ngāti Whātua Ōrākei, on a tikanga basis or based on 



353 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

objective historical facts. 

 

119 I can see that as recently as 2016, Marutuahu were claiming that 

redress at Blackett’s Point was justified for them, on the basis they 

would have had a presence on that land when trading as part of the 5 

“maritime system” in Auckland. [334.22521] However, Blackett’s 

Point is some way away from St George’s Bay. It is difficult to 

imagine Marutuahu people dragging produce-laden waka from the 

shores of the Waitematā up a near-vertical cliff to Taurarua Pā (now 

Blackett’s Point). 10 

 

Negotiating history 

120 120 Separately but occurring simultaneously to the cross-claims 

process, the Crown was undertaking an appraisal of Ngāti Whātua 

Ōrākei’s presentation of historical research. It noted “there is potential 15 

for serious exception to be taken” [307.04347], with the Crown’s 

historian initially noting: 

 

120.1 that the state of Ngāti Whātua Ōrākei’s historical research 

was “fundamentally flawed”; 20 

 

120.2 “Ngāti Whātua in 1840 were a very small tribe which claimed 

a very large area of land in a strategic location as theirs by 

customary right”; 

 25 

120.3 “they sought to escape both the threat of further Ngāpuhi 

attacks and the domination of the Waikato tribes”; 

 

120.4 “there is no reason to think that, in the situation which 

prevailed in March of 1840, Ngāti Whātua would have 30 

expected or required any ‘undertakings’ from the Crown 

beyond those explicitly made in the Treaty”; 

120.5 “the Crown’s decision to move the capital of the Colony from 

the Bay of Islands to the shores of the Waitematā was a huge 
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bonus for the tribe, but the crown did not expect to be given 

the land for free and Ngāti Whātua did not offer it on those 

terms”; 

 

120.6 “the so-called ‘gift’ of Auckland is a classic example of a myth 5 

fostered in equal measure by wishful thinking and incomplete 

research”; and 

 

120.7 “in 1840 Ngāti Whātua placed themselves under the 

protection of the Crown, willingly accepted the creation of a 10 

European town on their doorstep, and set out to make the 

most of their opportunities”. 

[304.02648]; [307.04459] 

 

121 The historian’s conclusions operated so as to justify, from a 15 

historical perspective in relation to aspects of the events Ngāti 

Whātua claimed gave rise to Treaty breaches, that: 

It would not be advisable to concede Treaty breaches in the Auckland 

area relating to these sales without a better foundation than is at 

present 20 

available. 

[304.02648] 

 

Concluding an Agreement in Principle 

122 The arguments against the strength of Ngāti Whātua Ōrākei’s mana 25 

whenua in Tāmaki Makaurau by the Crown and other iwi were of 

course not new to Ngāti Whātua Ōrākei. Those same korero had 

been repeated to us throughout our history and passed down 

through generations of ancestors, and indeed formed the basis of 

many of our historical grievances. At that point in time, OTS 30 

required overlapping claimants to meet and discuss their 

differences. Some of these hui occurred before the AIP was 

concluded, and some after. 
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123 I can see from evidence provided by the former Chief Executive of 

the Ngāti Whātua Ōrākei Trust Board, Tiwana Tibble, in the Tribunal 

hearing, that Ngāti Whātua Ōrākei began approaching and 

circulating information to overlapping claimants in 2004, not long 

after Ngāti Whātua Ōrākei confirmed its Terms of Negotiation with 5 

the Crown.26 [309.05685] 

 

124 Mr Tibble described to the Tribunal: 

 

22 I see the process of meeting as being important. First of all it 10 

reduces misinformation and any additional potential for conflict that 

would result.  Secondly it has the capacity to improve the information 

held by all sides which must improve decision-making. Thirdly it 

provides continuing relationship and contact with the neighbours of 

Ngāti Whatua o Orakei which should enhance the future of such 15 

relationships. There are of course continuing relationships, both formal 

and informal, with the neighbours of Ngati Whatua o Ōrākei and this is 

another element to maintaining and improving whanaungatanga. 

  

23 Having said that, there are certain matters where Ngati Whatua o 20 

Orakei and its neighbours put their various viewpoints and the reasons 

for them to each other, but they do not agree. That is an inevitable part 

of life and its reality has to be recognised. 

 

24 The final question is what does Ngati Whatua think of its role in the 25 

process. Of course its first role is to obtain a settlement for Ngāti 

Whatua on satisfactory terms. The process that Ngati Whatua have 

undergone to date is slow, painstaking and detailed. If the question is 

whether what has occurred from the commencement of active direct 

negotiations in 2003 is an appropriate process, I say that it is hard to 30 

imagine a system that will work any better. One has to have a practical 

process that works. I cannot envisage a better and more practical 

process. 

[309.05825] 
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125 Ngāti Whātua Ōrākei held a number of meetings, which the 

following cross-claimants relevant to this litigation attended and 

were invited to present on the topic of “Unfulfilled promises from the 

Crown to Ngāti Whātua o Ōrākei”: 5 

 

125.1 10 December 2004: with Ngāti Te Ata at their Tahuna Marae 

at Waiuku; 

 

125.2 11 December 2004: 10 

 

(a) John McEnteer for the Marutuahu group as well as the 

Hauraki Māori Trust Board; 

 

(b) Warena Taua for Te Kawerau A Maki; 15 

 

(c) Emily Karaka for Ngāi Tai; 

 

125.3 12 December 2006: with the Marutuahu Confederation; 

 20 

125.4 23 January 2007: with the Hauraki Māori Trust Board; 

 

125.5 9 February 2007: with Te Kawerau A Maki and Ngāi Tai 

(although these meetings did not go ahead); and 

 25 

125.6 13 February 2007: again with Ngāti Te Ata. 

[309.05685]; [309.05825]; [305.03413] 

 

126 I can see from a record of the 11 December 2004 meeting in 

particular that John McEnteer on behalf of the Hauraki/Marutuahu 30 

that he expressed the following view: 

 

Hauraki have maintained that “we are here” and Ngāti Whātua cannot 

claim an exclusive title to this land. 
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… 

When it comes to Ngāti Whātua negotiating remedies by property, 

monetary or any other means, Hauraki will be concerned if the crown 

hands over any properties that are rightfully theirs and they will fight to 

obtain them. 5 

[307.04661] 

 

127 Although this certainly isn’t a comprehensive record of the hui, I 

cannot see a reference to any specific grounds of objection or 

material to substantiate the claim that “we are here”. I note, 10 

however, that Sir Hugh Kawharu attended the meeting and 

expressed his view that Ngāti Whātua Ōrākei do not have “any 

grievances with other iwi”. He is reported as saying: 

 

It is with the Crown where everyone’s grievances are. Today’s 15 

proceedings have been very helpful inn strengthening our resolve to 

fight our common enemy – The Crown”. 

 

128 I recall this hui. John McEnteer arrived at Ōrākei marae on a bus 

from Thames with his people. He stood at the doorway of our 20 

whare, and waved his arms around pointing at various remarkable 

landscapes throughout the upper Waitematā and the Auckland CBD 

including Takaparawha and Rangitoto and claimed that they were 

“ours”. That proclamation was made as a visitor, in English and was 

not informed by references to whakapapa or other cognisable 25 

tikanga. I would have expected a claim like this to be accompanied 

by a recital of whakapapa or by reference to other tikanga 

connections with the land he claimed was theirs. He certainly could 

not. 

 30 

129 Following much negotiation on both fronts – being historical 

negotiations with the Crown and meetings held in accordance with 

tikanga with other iwi like Marutuahu and Ngāti Te Ata – Ngāti 

Whātua Ōrākei entered into an Agreement in Principle (AIP) for the 
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Settlement of the Historical Claims with the Crown in 2006. 

[322.14413] 

 

130 According to the OTS’ Guide to Treaty of Waitangi Claims and 

Negotiations with the Crown sometimes referred to as the “Red 5 

Book”, an Agreement in Principle:27 

 

… outlines the nature and scope of all settlement redress 

agreed as the basis for the final Deed of Settlement. An 

Agreement in Principle is nonbinding on the Crown and the 10 

claimant group. 

[334.22866] 

 

131 The work left to be done between signing the AIP and ultimate Deed 

of Settlement are “usually matters of detail and implementation”.28 15 

[334.22866] That is consistent with the level of governmental 

approval required to reach the AIP point – including from the 

Minister for Treaty of Waitangi Negotiations and other relevant 

Ministers if redress affects their portfolios, and Cabinet. 

[334.22866] In my experience, there is very rarely a significant 20 

alteration of course to the detriment of the negotiating iwi between 

AIP and Deed of Settlement stages. 

 

132 The AIP included the following categories of redress for Ngāti 

Whātua Ōrākei: 25 

 

132.1 Cultural redress at Maungakiekie (One Tree Hill), 

Maungawhau (Mount Eden), Puketāpapa (Mount Roskill) and 

Pourewa; 

 30 

132.2 Statutory acknowledgements over several other maunga 

within the Tāmaki Isthmus; 

132.3 $10 million in financial and commercial redress (including the 

$2 million of the railway settlement); 
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132.4 a Right of First Refusal (RFR) for 100 years over Crown land 

within the area referred to as the “2006 RFR Land” in the 

Statement of Claim in this litigation (reproduced earlier in my 

statement); and 5 

 

132.5 the opportunity for sale and leaseback arrangements 

regarding NZ Defence Force housing land on the North Shore 

(Devonport in particular). 

[322.14413] 10 

 

133 Reaching the AIP stage of negotiations was momentous for Ngāti 

Whātua Ōrākei. For us it represented an appreciation on the 

Crown’s behalf of the crucial role Ngāti Whātua Ōrākei had played in 

facilitating British settlement in Auckland, and the Crown’s 15 

subsequent actions that breached the Treaty and left Ngāti Whātua 

Ōrākei in a state of near landlessness. 

 

134 It is also important to acknowledge that by this stage in the process, 

the Agreed Historical Account (AHA) was finalised. I recall Sir 20 

Hugh’s opinion that the AHA was the most difficult aspect of the 

settlement to negotiate. To Sir Hugh, it was very important that the 

Crown knew “exactly what it was apologising for”. He used to say 

that it involved complete good faith by both sides in order to define the 

events that would restore the mana of the Crown in the eyes of 25 

Ngāti Whātua Ōrākei following its many years of Treaty breaches 

and broken promises. [308.05316] The significant aspects of the 

AHA were: 

 

134.1 the Crown’s acknowledgment that Ngāti Whātua Ōrākei’s 30 

occupation and resource use was widespread across the 

Tāmaki Isthmus, North Shore, upper Waitematā and 

Waitakere areas; 
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134.2 following Ngāti Whātua Ōrākei’s temporary relocation to the 

Waikato, Ngāti Whātua Ōrākei “re-established” its settlements 

at Ōrākei, Karangahape (Cornwallis), Horotiu (Queen Street), 

Onehunga and other places in the Tāmaki Isthmus from about 

1835; 5 

 

134.3 Some inconsistencies between the English and Māori versions 

of the Treaty of Waitangi; 

 

134.4 Te Kawau’s offer of land in central Tāmaki Makaurau to 10 

Hobson (via Te Reweti), as an example of seeking mutual 

benefit from European settlement and a “desire for peace 

across the isthmus”; 

 

134.5 the Normanby instruction to the British Government to enter 15 

into land dealings with Māori in accordance with the principles 

of “sincerity, justice and good faith”, adding that Māori “must 

not be permitted to enter into any contracts in which they 

might be the ignorant and unintentional authors of injuries to 

themselves”; 20 

 

134.6 the 20 October 1840 transfer of 3,500 acres of what is now 

the Auckland CBD following negotiations with Ngāti Whātua 

Ōrākei chiefs. The deed recording the transfer noted “te utu 

mo taua wahi wenua koia tenei”. The English understood 25 

these words as “payment”, but utu is a tikanga Māori 

principle that “represented a broader concept of reciprocity, 

ongoing mutual obligation and the maintenance of balance 

between groups”; 

 30 

134.7 the acknowledgment that the 1840 transfer was made “with a 

view to a mutually beneficial and enduring relationship”; 

134.8 Te Kawau’s personal welcome to Hobson at Okahu Bay in 

March 1841, encouraging Hobson to “pick the best part” of 



361 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

“my land” and “place your people, at least our people upon 

it!”, and the acknowledgement that the welcome “signalled 

the reciprocal relationships that Ngāti Whātua Ōrākei 

anticipated with the Crown and European settlers. 

 5 

135 The AHA went on to detail the further land transactions entered into 

between the Crown and Ngāti Whātua, and the Crown’s actions in 

alienating virtually all of the land that had once been subject to the 

mana of Ngāti Whātua Ōrākei. 

 10 

136 Even though the AHA represents a significant departure from the 

Crown’s earlier position that it should not concede any Treaty 

breaches in Auckland, there were, however, aspects of history that 

the Crown would not sign up to, and were included as background 

only to the AHA. These were included, essentially, as Ngāti Whātua 15 

Ōrākei’s description of itself, and included: 

 

136.1 Sir Hugh’s translation to English of the Treaty of Waitangi as 

would have been understood by Māori in 1840, which differs 

materially from the original 1840 English version. For 20 

example, Sir Hugh considered that Māori would have had no 

conception of the word “kawanatanga” or “government” as 

used in Article 1 in the colonial context of sovereignty, and 

that Māori would have understood Article 2 to emphasise the 

Queen’s intention to give chiefs complete control over lands 25 

and treasures according to their own customs; 

 

136.2 the acknowledgement of the 1740 raupatu of Waiohua, and 

subsequent coming together of the Ngā Oho, Te Taoū and Te 

Uringutu hapū to what is today known as Ngāti Whātua 30 

Ōrākei; 

 

136.3 the acknowledgement that Ngāti Whātua Ōrākei held ahi kā 
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throughout the isthmus, and that doing so was an active pursuit 

“governed by the reciprocal rights and duties between 

kin”; and 

 

136.4 that Ngāti Whātua Ōrākei rangatira often made chiefly gifts – 5 

or qualified land transfers – in the nature of tuku rangatira, to 

create, secure and govern political relationships. Tuku 

rangatira meant “the mana or title being retained by the 

donor rangatira”. I recall Sir Hugh remarking many times 

about the difficulty in achieving Crown acknowledgement 10 

about tuku rangatira in particular. His view was that the 

Crown did not wish to explicitly acknowledge that transfers of 

land could be made between Te Kawau and Hobson as the 

Queen’s representative as equals. The Treaty, in the Crown’s 

eyes, diluted and qualified the ‘chiefly authority’ of rangatira 15 

like Te Kawau. Ngāti Whātua Ōrākei obviously did not see it 

that way, as set out in Sir Hugh’s influential interpretation of 

the Treaty that appears not only in our AHA but in the 

Cabinet Manual among other leadings texts. 

 20 

137 Despite these differences, it is clear that the negotiations as 

recorded in the AIP left the Crown with the undeniable view that 

Ngāti Whātua Ōrākei held predominant interests in the Tāmaki 

Isthmus, and such interests justified the offer of an RFR that 

corresponds to the extent of those predominant interests. 25 

[307.04693]; [307.04679]; [308.05316] 

 

Cross-claimants’ challenge in the Waitangi Tribunal 

138 Not long after entering into the AIP, various iwi with cross-claims 

into Ngāti Whātua Ōrākei’s area of predominant interest filed an 30 

application for an urgent inquiry in the Waitangi Tribunal challenging 

the Crown’s processes in negotiating a settlement with Ngāti 

Whātua Ōrākei. 

139 The claimants made what the Tribunal described as “process 
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failures”29 by the Crown in only developing relationships with 

crossclaimants once the Crown had already formed a view about the 

customary interests of the settling iwi – in this case Ngāti Whātua 

Ōrākei. [319.12210] 

 5 

140 The Tribunal’s report, released in June 2007, indicated that crossclaims 

issues had been considered by different Tribunals a number 

of times before. The Tribunal decided that “the time has come to 

step back from the narrow focus taken previously. If these 

problems keep arising, and are indeed getting worse, is there really 10 

something fundamentally wrong with the way Treaty claims are 

being settled?”30 [319.12210] 

 

141 So, what began as an urgent claim about the Crown’s settlement 

processes morphed into an existential inquiry into the nature and 15 

justification of Treaty settlements generally. This was not the 

approach contended for by the parties making the application. For 

example, the statements of claim from both Marutuahu 

[308.05415] and Ngāti Te Ata [308.05396] show that the relief 

claimed was that the Crown was in breach of the principles of the 20 

Treaty of Waitangi when it entered into the AIP with Ngāti Whātua 

Ōrākei, that the AIP should not proceed to a Deed of Settlement in 

its current form and a recommendation that doing so would 

prejudice the claimants from reaching their own comprehensive 

Treaty settlement. The claims were essentially directed at the 25 

Crown’s overlapping claims policy. 

 

142 At this point I note that while I do not intend to retrace the detail of 

the claims before the Tribunal, I do want to make an observation 

about the nature and extent of evidence considered by the Tribunal. 30 

The claimants were able to provide comprehensive historical and 

tikanga evidence about the substance of their claims to hold 

interests in the area where Ngāti Whātua Ōrākei has always 

maintained a predominant interest. [309.05725] [309.05738] 
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[309.05748] [309.05731] [309.05822] 

 

143 Ngāti Whātua Ōrākei, on the other hand, provided evidence about 

its settlement processes with the Crown via its former Chief 

Executive Tiwana Tibble [309.05685] and a critique of historical 5 

research provided on behalf of Marutuahu by Professor David 

Williams, who was a strategic advisor to Ngāti Whātua Ōrākei at the 

time. [309.05620]. My understanding is that Mr Tibble and 

Professor Williams were cross-examined by claimants’ counsel, and 

an account from the Ngāti Whātua Ōrākei Trust Board Secretary 10 

records that “the Tribunal over four days provided Ngāti Whātua 

with only 10 minutes of cross examination time” for other parties. 

[309.06231] We certainly were not expecting this, especially in an 

urgent inquiry about the Crown’s processes, as distinct from the 

substance of interests in Tāmaki Makaurau. It also strikes me that 15 

the Tribunal’s approach unfairly fostered a sense of ‘us versus them’ 

between the iwi parties to the claim, rather than seeking to find the 

right answer in the circumstances. 

 

144 Against this background, the Tribunal made scathing findings about 20 

the Crown’s settlement processes with Ngāti Whātua Ōrākei. It 

found the Crown had not complied with its own policy as set out in 

the Red Book, had not been transparent with the cross-claimants 

and had negotiated with them too late, which meant that their 

interests would not be considered or reasonably reflected in redress 25 

offered to Ngāti Whātua Ōrākei. 

145 The Tribunal also levelled some criticism at Ngāti Whātua Ōrākei. 

For example, the fact that Ngāti Whātua Ōrākei had several small 

prior settlements led the Tribunal to characterise the Crown’s 

actions to negotiate comprehensively with Ngāti Whātua Ōrākei as 30 

“the business of picking winners”. The Tribunal explained:31 
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Winners are groups who appear to offer the best chance of 

being able to deliver their constituency to a significant 

settlement. 

[319.12210] 

 5 

146 Ngāti Whātua Ōrākei was a “winner” because:32 

 

146.1 we had “already had success”; 

 

146.2 we were “led by outstanding people like Sir Hugh 10 

Kawharu”; 

 

146.3 we were “high profile”; and 

 

146.4 “when the winners are picked out, they feel and act more 15 

like winners. This can leave other tangata whenua groups in the 

district feeling like losers”. 

[319.12210] 

 

147 Notwithstanding, and remembering that the Tribunal granted the claim 20 

an urgent hearing into matters of process, the Tribunal made 

substantive findings about customary interests in Tāmaki Makaurau.  

The Tribunal said:33 

 

In the pre-contact era, Tāmaki was likewise seen by Māori as a 25 

desirable place to live, no doubt because of its warm climate, 

multiple harbours, and good volcanic soil. Unsurprisingly, 

successive waves of invaders competed for dominance there 

down the centuries, and the early establishment of Pākehā 

settlement on the shores of the Waitematā only added to its 30 

attractions. Thus, it was – and remains – an intensively 

occupied part of the country, where constant habitation by 

changing populations of Māori as a result of invasions, 

conquests, and intermarriage 
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has created dense layers of interests. The disposition of those 

interests as between the various groups identifying as tangata 

whenua there in 2007 is the subject of controversy. The tangata 

whenua groups involved in that debate number about 10, of 

which six played an active part in our inquiry. 5 

 

We think that the combination of characteristics set out in the 

previous paragraph is unique. Moreover, unlike many other parts 

of the country that were intensively occupied by Māori, most 

land blocks did not go through the Native Land Court in the 10 

nineteenth century, and neither has the Tāmaki isthmus been 

the subject of a district inquiry by the Waitangi Tribunal. 

Compared with the usual situation, therefore, we have here less 

information about the occupation of the area by Māori in pre-

contact times, and also about the effects of colonisation. 15 

 

We think that it would have been better if from the outset the 

Crown had recognised and acknowledged that the situation in 

Tāmaki Makaurau was and is complex. 

 20 

[319.12210] 

 

148 Finally, the Tribunal criticised the Crown’s approach to justifying 

cultural redress on the basis of “predominance of interests”. The 

Tribunal said:34 25 

 

The use of ‘predominance of interests’ as a basis for giving 

exclusive rights in cultural sites to one group – even when other 

groups have demonstrable interests that have not been properly 

investigated – is a Pākehā notion that has no place in Treaty 30 

settlements. Where there are layers of interests in a site, all the 

layers are valid. They derive from centuries of complex 

interaction with the whenua, and give all the groups with 

connections mana in the site. 
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[319.12210] 

 

149 I will make some preliminary comments about the “layers of interest” 

concept and return to it in more detail later in my statement where the 

approach was being played out. At this point it is enough to say that the 5 

layers of interest approach does not ground itself in tikanga Māori. 

 

150 It is of course legitimate and true that, after an analysis of historical 

events and customary tenure, over the course of history more than one 

iwi or hapu would have had a connection with a piece of land or natural 10 

feature. The connection would be on the basis of a particular take, and 

may have been nurtured to the extent that group established mana 

whenua through ahi kā. 

  

151 But two groups cannot hold mana whenua (or similar interests) at 15 

the same time. The very nature of mana whenua demands that it is 

held and maintained by one iwi and one iwi only. It is certainly a 

ridiculous notion that multiple iwi including those that have no 

whakapapa to each other can hold mana whenua for a particular 

place. 20 

 

152 Take Maungakiekie for example. There is no dispute that Kiwi 

Tāmaki’s people held that maunga in accordance with mana whenua 

up to about 1740. There is also no dispute that Te Taoū (the relevant 

hapu of Ngāti Whātua Ōrākei at the time) defeated Kiwi 25 

Tāmaki in battle and established themselves at Maungakiekie. Over 

generations, including through marriages with some Waiohua, 

namely the Ngāti Te Ata branch, Ngāti Whātua Ōrākei established 

mana whenua through ahi kā and occupied Maungakiekie 

continuously as its primary pā site. It is an absurd suggestion to me 30 

that those two distinct mana whenua relationships could be taken 

into account in a Treaty settlement process designed to provide 

redress in relation to an agreement signed between the Crown and 

Māori in 1840. 
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153 The Tribunal recommended, among other things:35 

 

153.1 that the draft settlement with Ngāti Whātua Ōrākei should be 

put on hold “until such time as the other tangata whenua 

groups in Tāmaki Makaurau have negotiated with the Crown 5 

an agreement in principle, or a point has been reached where 

it is evidence that, best endeavours notwithstanding, no 

agreement in principle is possible”; 

 

153.2 “In the process of working with the other tangata whenua 10 

groups in Tāmaki Makaurau, the Crown will need to do the 

work on all the customary interests that was not done 

preparatory to the draft agreement in principle with Ngāti 

Whātua o Ōrākei”; 

 15 

153.3 “Once all the areas of interest and influence are on the table, 

it will be possible to sort out: 

 

(a) whether cultural redress involving the grant of 

exclusive interests in any maunga is appropriate (we 20 

think this is unlikely, but want to leave open the 

opportunity for tangata whenua groups to hui on this 

issue to determine what their tikanga dictates); 

 

(b) an appropriate distribution of the commercial redress 25 

available; 

 

(c) recognition of all the groups in all their areas of 

influence through exclusive and non-exclusive cultural 

redress; and 30 

 

(d) historical accounts of the groups’ interactions with the 

Crown that either: 
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(i) properly recognise each other’s existence and 

differing accounts; or 

 

(ii) state that each reflects that group’s reality, and 

is not intended to be reconciled with the others’ 5 

accounts.” 

[319.12210] 

 

154 The Tribunal also recommended:36 

 10 

154.1 Crown policy and practice with respect to managing 

relationships with groups other than the settling group is 

explained more fully in the Red Book; and 

 

154.2 that the Red Book is amended so as to make policy and 15 

practice as regards tangata whenua groups other than the 

settling group both compliant with Treaty principles, and fair. 

[319.12210] 

 

155 Ngāti Whātua Ōrākei was incredibly disappointed with the Tribunal’s 20 

report. We felt the report unfairly penalised Ngāti Whātua Ōrākei 

for progressing the settlement of its historical grievances with the 

Crown. The cross-claims into its heartland were particularly 

offensive, and without any justifiable historical or tikanga basis. 

 25 

156 Following the release of the Tribunal’s report, Ngāti Whātua Ōrākei 

remained ready and willing to progress its settlement with the 

Crown and discuss any concerns with neighbouring iwi at the same 

time. [309.06231] [332.21248] Ngāti Whātua Ōrākei was open to 

discussions with other iwi about how the redress offered in its AIP 30 

could be amended, if the assertion of rights were justified by 

research and could be discussed kanohi-ki-te-kanohi. 

 

157 However, the Crown appeared to understand the report as having 



370 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

an “irreversible” effect on the settlement landscape in Auckland, and 

sought to consult extensively with cross-claimants before it could 

decide on next steps. [332.21248] 

 

158 That essentially had the effect of stopping our settlement in its 5 

tracks, which would not pick up again in earnest until 2009 under an 

entirely different framework. 

 

The Crown reviews the Red Book 

159 In the interim, I can see from documents disclosed by the Crown in 10 

this litigation that OTS was internally reviewing the overlapping 

claims policy in the Red Book in light of the Tribunal’s report. [O 

332.21237], [332.21248], [332.21260], [332.21264], 

[332.21272], [332.21284], [332.21298], [332.21313], 

[332.21351], [332.21421] 15 

 

160 Notwithstanding the fairly in-depth review, it appears the Minister at 

the time was of the view that “current negotiations practice is within 

the current policy settings” and “is a more flexible interpretation of 

Government policy”. The claimed flexibility would allow the Crown 20 

to take a “regional approach” to settlements by identifying groups 

within a region that the Crown should consult with much earlier in 

the negotiation process, to providing incentives to encourage 

concessions. The Crown “may ultimately still have to make a call as 

to whether it considers overlapping claims have been satisfactorily 25 

addressed.” [332.21411] 

 

161 The review of the policy settings does not appear to have engaged 

with how the Crown can better understand and take into account 

tikanga Māori or customary interests’ issues that may arise out of 30 

the revised overlapping claims process. The concerns raised by one 

Te Puni Kōkiri official are exactly the sort of issues that the Red 

Book fails to address: 
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I am concerned that there is something missing from the problem 

definition. It strikes me that part of the problem about mandate and 

overlapping claims is that the Crown may lack sufficient understanding 

of local circumstances and, in particular, the underpinning cultural 

dynamics (for example, we tend to talk about overlapping boundaries 5 

rather than the strength of the whakapapa relationship between 

neighbouring iwi; we sometimes fail to recognise that 'border' 

communities can whakapapa to neighbouring iwi, and that there are 

quite sophisticated mechanisms to manage this ... these aren't 

particularly sharp examples, but should illustrate my point). 10 

 

If we factor this into the problem definition, this has flow-on effects for 

the proposed objectives and options. For example, in the discussion of 

proposed objectives, the approach might be 'focusing on early, broad, 

inclusive and timely engagement, that is built upon a thorough 15 

understanding of local circumstances and the cultural dynamics that 

drive these circumstances'. At the moment, some of our enhanced role 

work is unpicking the cultural dynamics at the proverbial bottom of the 

cliff. It might be more constructive to do this at the front end. This 

approach would be the raison d'etre of proposed taumata kaumatua. 20 

[332.21351] 

 

162 The Crown’s policy is to simply ‘make a call’ if discussions between 

overlapping claimants does not show any appreciation of these 

complex issues, which were not considered in any depth (if at all) in 25 

the review of Treaty settlement policy. 

 

163 OTS and its Minister did not consider that any revised approach to 

overlapping claims required an amendment of the Red Book itself. 

Rather, OTS adopted a communications strategy to reinforce the 30 

flexibility in Treaty settlement practice and policy. [332.21411] 

 

164 An example of the communications strategy was approved by the 

Minister for Treaty of Waitangi Negotiations on 20 August 2008. 
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The extract below sets out the Crown’s “regional approach”: 

 

As you will be aware, Crown negotiation practice for historical 

Treaty settlements has been evolving as the Government 

pursues the goal of completing the settlement process by 2020 5 

and responds to sector feedback from claimant groups and the 

Waitangi Tribunal. Treaty settlement policies allow for 

considerable flexibility. Exploring this flexibility has been the 

principal focus of our efforts to expedite fair agreements and 

allow claimants to realise the potential of settlement packages 10 

as quickly as possible. 

 

Where this approach has been tested the results have been very 

encouraging. For this reason, Ka tika a muri, ka tika a mua: 

Healing the past, building a future remains the basis of Treaty 15 

settlement policy. Agencies have been directed to apply the 

policies within it more flexibly and to consider innovation and 

new approaches where they will achieve the intentions of these 

policies more quickly or effectively. This letter is intended to spell 

out in more detail the impact of this more flexible approach and 20 

some of the innovations that we have adopted.  

 

One major innovation is aimed at addressing overlapping claims 

and the different speeds at which groups within a region have 

entered the settlement process. In the future and where 25 

appropriate, the Crown will adopt a regional perspective, 

seeking to negotiate with multiple groups in a common 

geographic area. The Crown will seek to engage with all 

claimant interests in a region before a formal mandate or 

negotiations process starts. A regional overview and early 30 

engagement mean that the Crown can help claimants to explore 

whether a large natural group exists, and if not, how groups can 

co-operate and engage with the Crown collectively to advance 



373 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

their common and individual interests. Where claimant interests 

overlap, the Crown will facilitate discussion and resolution.  

 

The Crown's aim is to negotiate concurrently with as many 

groups in a region as possible, within as few negotiations as 5 

possible, and with each of the key negotiations milestones 

reached at the same time. While some groups may need to wait 

initially while neighbouring groups organise themselves, the co-

operation between claimant groups should lead to swifter 

progress overall and help to ensure that no one gets left behind. 10 

 

[332.21421] 

 

Treaty settlements in Auckland restarted 

165 In the Auckland context, the Crown appointed Sir Douglas Graham 15 

to facilitate hui with wider Auckland iwi as well as those from 

Kaipara and Hauraki about the implications of the Tribunal’s report, 

with a view to suggesting how a regional approach might work. 

  

166 Sir Douglas’ facilitation led him to conclude that; 20 

 

the objections to the Ngati Whatua o Orakei AIP in its current form are 

never going to be withdrawn particularly as they relate to parts of the 

cultural redress. It is equally clear that it will not be possible to reach 

settlements with the other groups without resolving with all groups the 25 

very issues that had been objected to so vehemently in the Ngati 

Whatua 

o Orakei AIP. 

[332.21443] 

 30 

167 Sir Douglas considered there were two options: 

 

167.1 First, to advise Ngāti Whātua Ōrākei that the Crown could not 

enter into a Deed of Settlement because it could never be 
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able to treat the overlapping interests as having been 

addressed to its satisfaction. Option 1 would involve having 

to “start again from the beginning and proceed in tandem 

with all the other negotiations”; or 

 5 

167.2 Second, “striving to see if the Ngāti Whātua o Ōrākei AIP 

could be renegotiated to take into account the ‘layers of 

interest’.” Option 2 would, in Sir Douglas’ words, involve 

“grabbing the bull by the horns” and require “courage, a 

generosity of spirit and a desire to work together in the 10 

common interest”. Option 2 was essentially how Sir Douglas 

saw the new regional approach playing out, and would require 

the Crown to negotiate simultaneously with all groups who 

claim interests in Auckland. 

[332.21443] 15 

 

168 Sir Douglas’ report explained in relation to Option 2: 

 

The only realistic way forward, if decades of negotiations are to be 

avoided, is to suggest that the Issue of manawhenua is put to one side 20 

for the purposes of these negotiations, and instead regard is had to 

interests in the whole. After all the Crown is in a difficult position when 

two iwi contest who has manawhenua. It is not for the Crown to 

determine. Only Maori can give such recognition. If there is no such 

recognition it is pointless expecting the Crown to rule on the matter. 25 

The Crown has to act with integrity to all iwi/hapu at all times and must 

not prefer one over another. Any discretionary redress has to reflect 

any 'layers of interests'. 

[332.21443] 

 30 

169 The Minister’s paper to the Treaty of Waitangi Cabinet committee 

described the state of play created as a result of the Tribunal’s 

report: 
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The proposal is a response to the stalemate that has prevented 

settlements in Tāmaki Makaurau since the previous Government 

signed an Agreement in Principle with Ngāti Whatua o Orakei. 

This stalemate reflects the complex layers of interests across 

the claim area, mandate disputes within Hauraki iwi, and the 5 

need to address the outstanding claims of hapu associated with 

Waikato-Tainui, including Ngati Te Ata. 

[332.21427] 

 

170 The paper went on to describe: 10 

 

Sir Douglas has designed his proposal with the following 

principles in mind: 

 

• the best way to resolve shared interests is to offer 15 

simultaneously redress to all claimants who share those 

interests; 

• recognition of exclusive manawhenua for specific iwi and 

hapu is generally to be avoided in favour of collective redress 

to minimise delay and inter-iwi conflict; 20 

• settlements will be comprehensive; 

• commercial value offered in settlement will be transparent; 

• the financial value of the Ngati Whatua o Orakei offer will be 

• preserved; and 

• redress offers seek to build unity within iwi and restore 25 

damaged relationships within and between iwi and hapu. 

[332.21427] 

 

171 Sir Douglas’ proposal was “new”, “ambitious” and “unorthodox”. 

[332.21427] Still there was no update to the Red Book. 30 

 

172 Practically for Ngāti Whātua Ōrākei Sir Douglas’ proposal was a 

reset of our settlement negotiations. The negotiations were divided 
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in two: 

 

172.1 first, a renegotiation of our individual Ngāti Whātua Ōrākei 

settlement; [332.21664] and 

 5 

172.2 second, negotiations with a group that became known as Ngā 

Mana Whenua o Tāmaki Makaurau (which I will call the 

Tāmaki Collective). [332.21483] 

 

173 Both negotiations streams were happening at the same time. 10 

 

The Ngāti Whātua Ōrākei Claims Settlement Act 2012 

174 It is important to note that the AHA, as reflected in the AIP, did not 

change while our individual settlement was renegotiated. To us that 

is an important point, because it shows that the Crown did not 15 

update its understanding of our history and our tikanga in relation 

to the Tāmaki Isthmus, but did significantly alter the redress Ngāti 

Whātua Ōrākei ultimately received. 

 

175 Now that the RFR over our traditional rohe was off the table, we 20 

sought an RFR over the Ōrākei Block and a significantly improved 

offer to buy and leaseback all NZ Defence Force housing on the 

North Shore. [332.21504] 

 

176 The RFR over the Ōrākei Block was declined, because the Crown 25 

feared it would “set a precedent for the other members of the 

Tāmaki Collective to seek an exclusive RFR over their core areas of 

interest in Tāmaki”. The Crown indicated that could “undermine the 

unity of the Tāmaki Collective”. [332.21504] 

 30 

177 Nor was the Crown able to meet our request for NZ Defence Force 

housing. It noted that other iwi had interests in the North Shore. 

That is of course correct, and Ngāti Whātua Ōrākei has never 

disputed that others have interests in the North Shore. 
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178 As I described earlier we do not and have never claimed 

predominant mana whenua on the North Shore other than in the 

inner upper Waitematā and in recent years have formally recognised 

Ngati Paoa as having predominant rights over Ngāti Whātua Orākei 

in most parts there. [335.23463] Seeing those other iwi with 5 

interests deeper in the North Shore settle their grievances was 

important to us, and we considered it was ‘tika’ (right, truthful) to 

restrict our North Shore claims to those only within our rohe. 

 

179 Instead of honouring any kind of exclusive RFR, our initial quantum 10 

of $10m was increased to $18m, with which we used as a deposit to 

finance the purchase of the following Crown Land: 

 

179.1 99 Owens Road, Epsom; 

 15 

179.2 the Wakakura Block on the North Shore; 

 

179.3 the Narrow Neck Block on the North Shore (subject to a longterm 

leaseback); 

 20 

179.4 the Beresford, Birchfield, Hilary, Marsden and Plymouth 

housing blocks on the North Shore. 

[332.21504] 

 

180 A particular blow to us was the removal of cultural redress in 25 

Maungakiekie, Maungawhau and Puketāpapa. My understanding of 

Treaty settlement policy is that groups must meet a higher bar of 

interest in order to justify an offer of cultural redress. After all the 

Red Book states “redress must be a meaningful expression of the 

relationship of the claimant group with the site”. [334.22521] 30 

 

181 As a direct result of the Tribunal’s report and Sir Douglas Graham’s 

revision of Treaty settlements in Auckland, these sites that are of 

high importance to Ngāti Whātua Ōrākei were to be dealt with in a 
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mechanism specific to the Tāmaki Collective. I will describe this 

settlement process in the next section of my statement. 

 

182 The maunga redress came after extensive efforts by Ngāti Whātua 

Ōrākei to propose a collective redress model that could 5 

appropriately reflect mana whenua and ahi kā interests in land, but 

equally secure redress for the Tāmaki Collective iwi within the wider 

Tāmaki Makaurau area. Proposals included a board managing the 

maunga comprising one representative from each of the three 

primary iwi groupings claiming interests in the broader Tāmaki 10 

Makaurau area (Ngāti Whātua, Marutuahu and Waiohua), and three 

Auckland councillors. Title to the maunga would be vested in the iwi 

grouping with the predominant mana whenua interest, while 

management would occur by consensus. [331.20846] 

[331.20882] 15 

 

183 All of these proposals were ultimately rejected by the Crown, 

consistent with Sir Douglas Graham’s view that mana whenua 

should be put to one side in order for the Crown to successfully 

negotiate Treaty settlements in Auckland. 20 

 

184 Accepting the revised settlement redress was an extremely difficult 

pill to swallow for the negotiators and ultimately for our whanau. 

We felt the Crown had profoundly compromised our relationship by 

now agreeing to acknowledge other historical interests in sites 25 

sacred to us as equal to ours. As uri of Hua Kaiwaka we understand 

the deep connections of Waiohua to those sites however we cannot 

understand how or why the Marutuahu Collective were treated as 

equals with us given the historic and tribal record does not feature 

them in Tāmaki. 30 

 

185 On the other hand, we knew and it was made abundantly clear by 

the Crown that we were very unlikely to ever reach a settlement 

with the Crown at all if we did not accept the revised offer. While it 
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was a significant compromise, we also believed we were entitled to 

rely on the Crown’s proposal that collective redress in Tāmaki 

Makaurau would not seek to reflect mana whenua interests, nor 

would collective arrangements undermine our individual settlement. 

 5 

186 Faced with that choice, and that we genuinely wanted all iwi to 

achieve their own settlement, in the end it was an exercise of our 

mana to agree to enter into a Deed of Settlement with the Crown 

some eight years after entering into comprehensive negotiations. 

 10 

187 The Crown’s apology, which is included in both the November 2011 

Deed of Settlement and Ngāti Whātua Ōrākei Claims Settlement Act 

2012 was profoundly significant and meaningful for us. 

 

188 In particular, the Crown acknowledged: 15 

 

188.1 that Ngāti Whātua Ōrākei transfers of land for settlement 

purposes contributed to the development of New Zealand and 

Auckland in particular, and that Ngāti Whātua Ōrākei sought 

to strengthen the relationship by expressing loyalty to the 20 

Crown; 

 

188.2 the land alienation caused by the Crown diminished the ability 

of Ngāti Whātua Ōrākei to exercise mana whenua; and 

188.3 the Crown did not adequately protect pa and urupā, 25 

Maungakiekie in particular. 

[324.15728] 

 

189 The Crown apology in the Settlement Act reads as follows: 

 30 

The Crown makes this apology to Ngāti Whātua Ōrākei and to their 

ancestors and descendants. 

 

The Crown recognises that from 1840, Ngāti Whātua Ōrākei sought a 
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close and positive relationship with the Crown and, through land 

transactions and other means, provided lands for European settlement. 

 

The Crown profoundly regrets and is deeply sorry for its actions which 

left Ngāti Whātua Ōrākei virtually landless by 1855. This state of 5 

landlessness has had devastating consequences for the social, 

economic and spiritual well-being of Ngāti Whātua Ōrākei that continue 

to be felt today. 

 

The Crown unreservedly apologises for not having honoured its 10 

obligations to Ngāti Whātua Ōrākei under the Treaty of Waitangi. By 

this settlement the Crown seeks to atone for its wrongs, so far as that is 

now possible, and begin the process of healing. The Crown looks 

forward to repairing its relationship with Ngāti Whātua Ōrākei based on 

mutual trust, co-operation and respect for the Treaty of Waitangi and its 15 

principles. 

  

190 The Crown’s apology represents to us an apology for every single 

line of the AHA, which was the most comprehensive AHA the Crown 

had entered into in its 16 years of Treaty settlements to that date. 20 

Again I am reminded of Sir Hugh’s insistence that the Crown ought 

to know what it was apologising for, which makes many of the 

Crown’s subsequent actions that lead to this litigation all the more 

surprising. 

 25 

The “Tāmaki Collective” 

191 The negotiations towards the Tāmaki Collective settlement were 

progressing at the same time as our individual settlement. 

[332.21529] [332.21537] [332.21539] [332.21533] 

 30 

192 Ngā Mana Whenua o Tāmaki Makaurau, or simply the Tāmaki 

Collective, is a collection of iwi that claim mana whenua interests in 

broader Auckland. The Tāmaki Collective was formed in 2010 and 

comprises 13 iwi in three groupings including: 
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192.1 Ngāti Whātua o Kaipara, Ngāti Whātua Ōrākei and Te 

Runanga o Ngāti Whātua in the Ngāti Whātua Ropu Limited 

Partnership; 

 5 

192.2 Ngāti Maru, Ngāti Paoa, Ngāti Tamaterā, Ngāti Whanaunga 

and Te Patukirikiri in the Marutūāhu Ropu Limited Partnership; and 

 

192.3 Ngāi Tai ki Tāmaki, Ngāti Tamaoho, Ngāti Te Ata, Te Ākitai 

and Te Kawerau ā Maki in the Waiohua-Tāmaki Ropu Limited 10 

Partnership. 

 

193 The Tāmaki Collective is responsible for the management of maunga 

in Tāmaki Makaurau and also has a right of first refusal (RFR) to 

purchase a range of Crown land across the broader Auckland region. 15 

 

Formation of the Tāmaki Collective 

194 The basis for the Tāmaki Collective came after the Tribunal’s report 

which impugned the Crown’s AIP with Ngāti Whātua Ōrākei. As I 

have already explained, the Crown then changed their approach 20 

from recognising Ngāti Whātua Ōrākei’s exclusive mana whenua 

rights in favour of collective redress.37 [332.21427] 

 

195 I was one of the representatives of Ngāti Whātua Ōrākei who was 

involved in the negotiations. As I have mentioned, the ‘idea’ of the 25 

Tāmaki Collective first came about in around June 2009 when Crown 

Facilitator Sir Douglas Graham presented a revised negotiation 

strategy and redress package for all claimants in Tāmaki Makaurau at 

Ellerslie.38 [332.21427] Mike Dreaver, the Chief Crown Negotiator then 

contacted the iwi involved in July 2009 to start 30 

negotiations around this proposal. [332.21469] [332.21492] Sir 

Douglas’ proposal is very similar to what ultimately became the 

Tāmaki Collective. 
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196 Sir Douglas’ proposal was challenging for Ngāti Whātua Ōrākei at 

first. The proposal asked for Ngāti Whātua Ōrākei to share the title 

and management of reserves and RFRs for areas of Auckland which 

it had mana whenua over, a position that was opposed by key 

figures in the iwi, including me. Around this period a significant 5 

portion of my work for Ngāti Whātua Ōrākei was dedicated to 

proposals for the Tāmaki Collective that could accommodate and 

reflect predominant and shared interests, which were all rejected by 

the Crown as unworkable and unmanageable. [331.20846] 

[331.20882] 10 

 

197 Ngāti Whātua Ōrākei did feel very real political pressure to join the 

Tāmaki Collective. The Crown was adamant that the Tāmaki 

Collective should be established and Ngāti Whātua Ōrākei could 

either join or be left out entirely. The prospect of not being included 15 

in a collective which considered land within our rohe would have 

been an affront to our mana whenua. 

 

198 There were some saving graces to the Tāmaki Collective 

negotiations, however, especially after it became clear that mana 20 

whenua would not be a primary driver of the ultimate settlement 

arrangements. That is consistent with, for example, the settlement 

not proceeding like an orthodox Treaty settlement. It did not 

include an Agreed Historical Account, and so did not involve the 

Crown or us acknowledging that other iwi held mana whenua and/or 25 

ahi kā in sites within our core rohe, nor did it mean that Ngāti 

Whātua Ōrākei was asserting mana whenua in the rohe of other iwi. 

This was an influential factor in Ngāti Whātua Ōrākei agreeing to be 

a reluctant member of the Tāmaki Collective – it was a pragmatic 

solution to the settlement deadlock which put mana whenua to one 30 

side, as envisaged by Sir Douglas. 

  

199 Another factor was us naively thinking that, when confirming their 

own settlement pathways along with a shared commercial 
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opportunity across the wider Auckland region, other iwi would 

otherwise focus their attention in their own areas of primary mana 

whenua. However, that has generally not come to pass with most 

iwi in particular those of the Marutuahu Collective (less Ngāti Paoa) 

insisting on the same treatment by others as Ngāti Whātua Orākei 5 

in our heartland. 

 

200 The ultimate structure of the Tāmaki Collective is also transactional 

and managerial in nature. The Limited Partnership arrangements do 

not purport to establish the Tāmaki Collective as the body that 10 

exercises mana whenua over Tāmaki Makaurau. That notion is 

incompatible with tikanga Māori because mana whenua cannot be 

exercised in the same area by more than one iwi or hapu. Further, 

the ultimate authority that would manage the maunga I list below 

was another example of the whenua rangatira model that Ngāti 15 

Whātua Ōrākei first introduced with respect to the land at 

Takaparawha/Bastion Point. The maunga authority would manage 

the maunga for Māori and all of New Zealand, which to us 

represented another example in history of Ngāti Whātua Ōrākei 

making resources available for the benefit of its neighbours. 20 

 

201 It was with these points in mind that Ngāti Whātua Ōrākei agreed to 

join the Tāmaki Collective. 

 

202 From this point, the Tāmaki Collective and the Crown entered into a 25 

Framework Agreement on 12 February 2010, a Record of Agreement 

on 5 November 2011 and the Collective Redress Deed on 5 December 

2012. This Deed led to the Ngā Mana Whenua o Tāmaki Makaurau 

Collective Redress Act 2014. The Collective Redress Act appropriately 

acknowledges that the maunga the subject of the Act are all sources of 30 

mana to all of the iwi involved, rather than specifying which particular 

maunga are sources of mana to each particular iwi. 

 

Function of the Tāmaki Collective 
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203 As I mentioned, the Tāmaki Collective is responsible for the 

management of maunga. The Deed transferred 14 maunga to the 

Tāmaki Collective to be held in trust for the common benefit of 

iwi/hapu of the Tāmaki Collective and the people of Auckland. The 

maunga included are: 5 

 

203.1 Matukutururu/Wiri Historic; 

 

203.2 Maungakiekie/One Tree Hill Recreation; 

 10 

203.3 Maungarei/Mount Wellington Recreation; 

 

203.4 Maungauika/North Head Historic; 

 

203.5 Maungawhau/Mount Eden Historic Recreation; 15 

 

203.6 Mount Albert Recreation; 

 

203.7 Mount Roskill Recreation; 

 20 

203.8 Mount St John Recreation; 

 

203.9 Ōhinerau/Mount Hobson Recreation; 

 

203.10 Ōhuiarangi/Pigeon Mountain Historic Recreation; 25 

 

203.11 Ōtāhuhu/Mount Richmond Recreation; 

 

203.12 Rarotonga/Mount Smart Recreation; 

 30 

203.13 Takarunga/Mount Victoria Recreation, Local Purpose 

(community buildings); and 

 

203.14 Te Tatua a Riukiuta Recreation. 
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204 The motu (islands) Rangitoto, Motutapu, Motuihe and Tiritiri Matangi 

were also vested in the Tāmaki Collective for a one month period 

then vested back to the Crown. Three areas on Rangitoto were 

vested permanently to the Tāmaki Collective, in particular the 

summit. Originally the proposal considered rights surrounding the 5 

Waitematā and Manukau Harbours, but the eventual legislation 

specifically does not cover these areas. 

 

205 The Deed also established co-governance bodies between the Crown 

and the Tāmaki Collective. For the administration and management 10 

of the maunga (except for Maungauika and Rarotonga), the body 

Tūpuna Maunga o Tāmaki Makaurau Authority was established. This 

included six representatives from the Tāmaki Collective and six from 

Auckland Council. The Tāmaki Collective also have a strategic 

relationship with the Department of Conservation, three seats on 15 

the Auckland Conservation Board and involvement in the 

development of conservation management plan for the motu. 

 

206 The Deed did not provide any financial redress but it did provide for 

commercial redress in the form of rights of first refusal. The right of 20 

first refusal in general is for certain Crown-owned land (and certain 

Crown Entity-owned land that becomes surplus in the area shown in 

the map below: 

 

 25 
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207 This area is clearly much broader than Ngāti Whātua Ōrākei’s 

traditional rohe and heartland based on the central Tāmaki isthmus. 

 

208 The Tāmaki Collective RFR works by: 

 5 

208.1 For acquisitions of assets worth $5,000,000, the Collective 

exercises the RFR; and 

 

208.2 For acquisitions of assets worth less than $5,000,000, 

individual groups in the Collective can exercise the RFR.  Which 10 

individual group is given the option to exercise the RFR 

is determined through a “carousel” process where each group 

takes turns. Where a group is first on the “carousel” but does 

not want to purchase the property, the other group next in 

line are given that opportunity. 15 

 

209 The “carousel” is made up of three limited partnerships, which 

represent the three broad groupings of the Tamaki Collective 

members: 

 20 

209.1 Ngāti Whātua Ropu Limited Partnership; 

 

209.2 Marutūāhu Ropu Limited Partnership; and 

 

209.3 Waiohua-Tamaki Ropu Limited Partnership. 25 

 

210 The formation of the Tāmaki Collective and the Collective Redress 

Deed however was separate to the individual settlements with the 

iwi members. It did not settle any historical claims or extinguish 

claimant rights, or confer mana whenua. 30 

 

211 However, land that falls within the definition of RFR land can be 

used for Treaty settlements under s 120 of the Ngā Mana Whenua o 

Tāmaki Makaurau Collective Redress Act 2014. If the Crown wishes 
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to use RFR land in Treaty settlements, then it must give notice to 

the RFR landowner and the Limited Partnership that the land ceases 

to be RFR land. 

 

III. THE CROWN NEGOTIATES OTHER TREATY 5 

SETTLEMENTS 

 

Ngāti Paoa 

212 Following our own settlement and the creation of the Tamaki 

Collective, the Crown commenced negotiating other Treaty 10 

settlements involving land in Tāmaki Makaurau. 

 

213 The first of these which involved offers of land within our heartland, 

was a proposed settlement with Ngāti Paoa. We learned in detail 

about this proposed settlement quite late in the piece, and by that 15 

time the Minister of Treaty Settlements had already made a 

preliminary decision regarding the offer of land in Tāmaki Makaurau 

to Ngāti Paoa. We were upset and disappointed to learn that the 

Crown had been negotiating settlements in Tāmaki Makaurau 

without proper notice to us. We then became shocked, and even 20 

horrified, to learn that the Crown was proposing to offer land that 

was within the area Apihai Te Kawau had gifted to the Crown as part 

of the settlement for Ngāti Paoa. 

 

214 It was these actions by the Crown which first prompted Ngāti 25 

Whātua Ōrākei to issue these proceedings. Ngāti Whātua Ōrākei 

has attempted to engage repeatedly with the Crown in good faith to 

discuss what is to us a sacrilegious affront to our mana, but the 

Crown has consistently downplayed or outright ignored our concerns 

in response. 30 

 

215 I will set out the correspondence history to demonstrate why I 

believe this is the case. I understand that the Crown has been 

guided in its negotiations by its ‘overlapping claims’ policy, set out 
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in full in the Red Book and which I understand has been updated 

over the years. [334.22866] 

 

216 Some of the correspondence I refer to has already been put before 

the Court in affidavits for Ōrākei through the strike out and other 5 

applications which have taken place. 

 

217 The first document I refer to is a letter from the Crown advising 

Ngāti Whātua Ōrākei of the Minister’s 17 August 2015 preliminary 

decision to offer to transfer 71 Grafton Road and 136 Dominion Road, 10 

Auckland under s 120 of the Ngā Mana Whenua o Tāmaki 

Makaurau Collective Redress Act. [333.22427] 

 

218 As I explained earlier, there is a process under s 120 of the Tāmaki 

Collective legislation whereby the Crown can remove land from the 15 

Collective for us in other Treaty settlements. That is what was 

being proposed in the Minister’s letter to us. I note that both the 

properties referred to in that letter fall within either the 1840 

Transfer Land or the 2006 RFR Land. 

 20 

219 Naturally this proposal was of huge concern to us and led to the 

issue of these proceedings on 27 August 2015. Following the issue 

of these proceedings, our lawyers sought assurances that the Crown 

would not proceed with the proposed transfers to Ngāti Paoa until 

our rights had been determined. I refer to September 2015 25 

correspondence in which, in response to queries made by our 

lawyers, on 25 September 2015 senior Crown counsel Jason Gough 

assured us that the Minister would not make a final decision until 

Ngāti Whātua Ōrākei’s legal challenge on that decision had been 

determined. [333.22429] 30 

 

220 Following this exchange, the defendants issued a procedural 

challenge to our case which went before Justice Wylie. His Honour 

dismissed the challenge but directed Ōrākei to serve the proceeding 



389 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

on all members of the Tamaki Collective and certain other iwi, which 

was done. 

 

221 In the meantime, we began to engage with OTS and the Minister. 

 5 

222 Then, on 2 June 2016, our solicitors received a letter from Crown 

Law informing us that three weeks earlier the Minister had “revised” 

his preliminary decision on redress for Ngāti Paoa. [334.22579] 

Instead of transferring 71 Grafton Road and 136 Dominion Road, 

Auckland to Ngāti Paoa, the Minister proposed to offer Ngāti Paoa a 10 

right of first refusal over these two properties, following an act of 

Parliament. [334.22568] 

 

223 The Minister advised that he had changed his mind, and would now not 

pursue a final decision under the Ngā Mana Whenua o Tāmaki 15 

Makaurau Collective Redress Act. He advised that he intended to 

apply to strike out the Ngāti Whātua Ōrākei claim. [334.22579] 

 

224 We were deeply troubled by this change of approach. It appeared 

to us that the Crown had come up with a clever way to try to get 20 

around dealing with us. It is extremely disappointing, when you are 

a Treaty partner, and have already suffered mightily at the hands of 

the Crown, to see history repeating itself. Especially so when so 

soon after seeing your own Deed of Settlement along with the 

Crown Apology pass in Parliament. 25 

 

225 So, on 10 June 2016, our lawyers wrote a letter to Crown Law 

explaining our view that the Minister’s “revised” decision was an 

effort to circumvent the assurances provided by Crown Law on 25 

September 2015. [334.22578] 30 

 

226 Crown Law’s response arrived on 21 June 2016. [334.22579] It 

ignored any criticism of the Crown’s approach and advised: 
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226.1 the revised decision of the Minister dated 21 May 2016 

“supersedes” the August 2015 preliminary decision; 

 

226.2 the assurances made by Crown counsel on 25 September 

2015 do not apply to the 21 May revision; 5 

 

226.3 the Minister would make a final decision on Ngāti Paoa 

redress, but that will not be under the Collective Act but by 

settlement deed and ensuing legislation; and 

 10 

226.4 the new assurances apply to the 21 May revision. 

 

227 We then received an 8 July 2016 letter recording the Minister’s final 

revised preliminary decision of 21 May 2016. [334.22582] 

Despite requests, the letter was not copied to our lawyers. 15 

 

228 My understanding of the Crown’s change of approach was that: 

228.1 the Minister’s final decision on Ngāti Paoa’s redress would 

only be implemented through legislation; 

 20 

228.2 the Crown would not dispose of the properties prior to that 

legislation being enacted; 

 

228.3 no legislation will be enacted without a deed of settlement; 

and 25 

 

228.4 the Crown would provide us with four weeks’ notice of any 

deed initialling. 

 

229 This change of approach was distressing for us. I took the view that 30 

by his “revised” decision the Minister had reneged on Crown 

assurances made to us about his conduct while this matter was 

before the Court. 
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230 Further, the Crown’s correspondence routinely mischaracterised our 

position by suggesting that we had offered no evidence for our 

position or had responded to requests to meet. The Crown has 

decades of evidence about our position, and we have always 

preferred to resolve matters with the Crown and other iwi where we 5 

can. Our historical and sacred tatau pounamu settlements with 

Ngati Paoa, in which the Crown played no part at all, is an example, 

as I will go on to explain. 

 

Next comes Marutuahu 10 

231 In conjunction with the disappointing experiences with the Crown 

over the Ngāti Paoa settlement, we learned that the Crown was 

proposing to do something similar for the Marutuahu settlement, 

including again offering land within the 1840 Transfer Land and the 

2006 RFR area. 15 

 

232 For us, this was even more insulting than the Ngāti Paoa proposal. 

We regard Ngāti Paoa as an iwi of Tāmaki, albeit to the east and as 

mentioned we allowed them access to fishing grounds in the upper 

harbour. They in turn gave us access to fishing grounds in their 20 

rohe in east Auckland such as at Te Whanganui o Toi (St Heliers 

Bay). We have always regarded the core rohe of the Marutuahu 

Collective as in the Thames area, which is obviously some distance 

from central Auckland. Their traditional lands are there, their 

urupā, their marae and their head offices. 25 

 

233 I will once again go through our correspondence with the Crown on 

these developments. 

 

234 On 3 March 2015 I attended a meeting at the Heritage Hotel in 30 

Auckland. With me were Margaret Kawharu, Rangimarie Hunia and 

Nick Wells of Chapman Tripp. We were meeting with Minister 

Finlayson and Mike Dreaver. I have seen a Crown file note which is 

broadly consistent with my recollection of the meeting. 
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[334.22483] I note that in that meeting I again made all the same 

points we have made over so many years. The recorded comment 

by Rangimarie Hunia accurately summarises our position to this 

day: “I think we accept other iwi have claim to wider Tamaki. Not 

where we have ahi ka”. I note the Minister concluded “[our] 5 

questions are legitimate” and suggested that respective historians 

should get together. That has not happened. I also recall a 

comment the Minister made about our generosity of spirit in not 

‘fighting’ the Tribunal’s report. 

 10 

235 Our meeting was followed up with a letter dated 4 March 2016 from 

OTS advising that the Crown had recommenced negotiations with 

Marutuahu and requested information from us. [334.22486]  

We were not expecting such a letter following our 

meeting, where we had been left with the impression that the 15 

Minister was taking us seriously and would be true to his word that 

“[it’ll] take as long as it takes”. 

 

236 Shortly after this letter, our tribal chair received an email on 11 

March 2016 from Mr Majurey for Marutuahu requesting to meet. 20 

[334.22495] On its face such a request may appear constructive, 

but I note in particular the comment that “we are close to finalising 

negotiations and this ‘take’ needs to be completed in a timely 

fashion”. Again, this was not the impression we had received and 

suggested that the Crown and Marutuahu were pushing ahead 25 

without proper regard to our objections. I also note that Mr Majurey 

forwarded his email to Minister Finlayson on 19 March 2016, 

recording that he found it “heartening to receive your confirmation 

that the Crown recognises the interests of the Marutuahu iwi in 

central Auckland.” 30 

 

237 We had not been privy to this apparent change in the Minister’s 

thinking, from telling us that “[our] 

questions are legitimate” to apparently dismissing them without 
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speaking to us again, or hearing from our historians. 

 

238 Accordingly, on 22 March 2016, we wrote back to OTS. 

[334.22496] We advised that it was inappropriate to progress 

negotiations with Marutuahu while our claim was before the Court, 5 

and that we would not continue to meet with the Crown or 

Marutuahu about those negotiations so that we would not prejudice 

our position in the litigation. 

 

239 From the Crown’s discovery in this matter, I have seen an Aide 10 

Memoire provided to Minister Finlayson on 24 March 2016. 

[334.22498] It notes that Ngāti Whātua Ōrākei has written 

regularly through 2015 to facilitate resolution of overlapping claims 

with Marutuahu (paragraph 6). At paragraph 14 of the document, it 

sets out an extract from our 22 March letter which commented that 15 

the Crown should pause its negotiations with Marutuahu as it did 

with Ngati Paoa, given our proceedings were on foot. 

 

240 At paragraph 15 of the document, it recorded that negotiations with 

Ngati Paoa had not been delayed because of our litigation. 20 

Accordingly, it is apparent that the Crown had not been honouring 

the assurance given by Senior Crown Counsel Jason Gough on 25 

September 2015, or at least had not been telling us the full story of 

what was going on in the background. I note the Minister appears 

to have endorsed this paragraph by marking a “tick” beside it. 25 

 

241 I also note on the final page of the Aide Memoire, the Minister has 

declined OTS’ recommendations to continue negotiation efforts and 

has written “Enough opportunities have been provided. Please see 

me”. 30 

 

242 The Minister’s dismissal of our position behind closed doors was 

consistent with direct correspondence with us. Our correspondence 

was to no avail. On 31 March 2016 the Minister wrote to us 
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informing us that the Minister would proceed to make a preliminary 

decision on Marutūāhu redress under s 120 of the Ngā Mana Whenua 

o Tāmaki Makaurau Collective Redress Act (that is, a 

similar decision to the 17 August 2015 Ngāti Paoa preliminary 

decision) in April. The Crown’s proposed redress included land in 5 

the 2006 RFR Area. [334.22510] That same day we received a 

similar letter from OTS confirming that our litigation would have no 

impact on negotiations with Ngati Paoa and Marutuahu. 

[334.22508] 

 10 

243 I have also now seen a letter from the Minister to Paul Majurey 

dated 31 March 2016. [334.22511] The Minister states: 

 

I acknowledge your recent attempt to engage with Ngāti Whātua 

Ōrākei to seek a resolution of overlapping claims and note you 15 

have had no direct response from Ngāti Whātua Ōrākei to your 

request to meet. The Ngāti Whātua Letter to my Lead Negotiator 

for Hauraki makes it clear they do not want to engage in 

overlapping claims discussions with the Marutuahu Collective or 

the Crown while they are involved in High Court proceedings. 20 

Based on this the Ngāti Whātua Ōrākei 22 March 2016 letter 

and the absence of a response to your request to meet, I have 

decided to make a preliminary decision. 

  

244 I am surprised to see this correspondence with Marutuahu indicating 25 

that Ngāti Whātua Ōrākei had been unhelpful in this process, when 

our message about our core rohe and Treaty settlements has been 

consistent and frequently communicated since at least 2003. 

 

245 Nonetheless, we responded to the Crown as quickly as possible the 30 

next day (1 April) in a letter from Chapman Tripp to Minister 

Finlayson, which we also sent to Mr Majurey for Marutuahu. 

[334.22517] Our letter confirmed our view that it was 

inappropriate for the Minister to make a preliminary decision in the 
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face of litigation and previous assurances. 

 

246 Our lawyers and Mr Majurey had an exchange of views about our 

position by email. [334.22517] I note Mr Wells refers to an issue 

of great frustration for us, namely the ongoing mischaracterisation 5 

of our position as one trying to delay, frustrate or stop other iwi 

settling their historic grievances with the Crown. We support all iwi 

seeking settlement of historic grievances, but as Ms Hunia said at 

our 3 March meeting “not where we have ahi ka”. 

 10 

247 Through discovery I have now seen the documents sent to the 

Minister for the formation of his preliminary decision on the 

Marutūāhu redress. [334.22521] I note there is a briefing 

document prepared by OTS which the Minister appears to have 

reviewed. 15 

 

248 The Minister has made various markings in the margin of the 

document. I note that most of these appear to be on comments 

adverse to our position, with little to no corresponding endorsement 

of comments favourable to us, or summarising our position. 20 

 

249 For example, the Minister has highlighted paragraph 24 of the 

document where it refers to the Crown negotiators’ impression that 

Ngāti Whātua Ōrākei representatives were apparently being relieved 

that the Fred Ambler lookout site was not within the Ōrākei block. 25 

At paragraph 46, the Minister has “ticked” the reference to the 2006 

proposed RFR area being rescinded. At paragraph 60, where there 

is reference to Ngāti Whātua Ōrākei being advised that it would not 

receive an exclusive area of interest, the Minister has highlighted 

the paragraph and written “Copy please”. 30 

 

250 We then received two letters from the Minister advising that on 

22 April 2016, he made a preliminary decision on redress to the 

Marutuahu collective despite our objection, and on 13 May 2016 he 
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made a decision to finalise the redress offered to Marutuahu. 

[334.22539] [334.22552] The 22 April letter gave a deadline for 

response of 6 May 2016. We saw little point in responding at this 

stage – the Minister’s mind appeared made up, and from what I 

have now seen in the Crown’s discovery, I don’t think we were 5 

wrong in that view. 

 

251 I have also seen the OTS decision pack on the Minister’s final 

decision on Marutuahu redress through the Crown’s discovery, dated 

12 May 2016. [334.22542] The recommendation to proceed to a 10 

final decision confirming the preliminary decision appears to have 

been automatic. 

 

252 Again we responded quickly with a 19 May 2016 letter from our 

solicitors to Crown Law requesting that the Minister make the same 15 

assurances about the Marutūāhu redress that he did in respect of 

the 17 August 2015 Ngāti Paoa redress preliminary decision. In 

particular, our lawyers requested that the Minister does not proceed 

to implement the final decision pending conclusion of this 

proceeding. [334.22557] 20 

 

253 Our lawyers sent a separate letter to the Minister on 19 May as well, 

reiterating our position that our litigation targeted the Minister’s 

decision-making, which in our view is unlawful and offensive to our 

mana whenua, rather than an attempt to prevent Treaty 25 

settlements with other iwi claiming interests in Tāmaki Makaurau. 

[334.22555] 

 

254 On 20 May 2016, the Crown wrote to our lawyers advising it would 

not provide the undertakings we sought in respect of the Marutūāhu 30 

redress. [334.22564] The letter set out: 

 

• although the Crown intends to negotiate with the Marutūāhu 
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collective with the aim of initialling a deed of settlement in 2016, 

that initialling will not alter Crown ownership of the properties.  

The Crown will not transfer the properties prior to settlement 

legislation being enacted, which is likely to occur during 2017 at 

the earliest; 5 

 

• the Office of Treaty Settlements will provide four weeks’ notice 

to Ngāti Whātua Ōrākei before the deed of settlement is 

initialled. 

 10 

255 As is evident from those extracts, the Crown was adopting the same 

approach it had when it “revised” its position regarding the Ngati 

Paoa settlement. 

 

256 On 2 June 2016 we received a letter from OTS. [334.22569] The 15 

letter advised that Marutuahu had challenged the Minister over the 

proposed withdrawal of the Gladstone Park redress offer and invited 

any further views or information from us by 17 June 2016. 

 

257 Based on these changes in the Crown’s position, the Crown then 20 

applied to strike out our claim. The strike out succeeded in the High 

Court and the Court of Appeal, but our claim was restored by the 

Supreme Court provided we did not challenge any specific legislative 

proposals. 

 25 

258 Just as with the correspondence around the Ngati Paoa redress, I 

consider the Crown mischaracterised and did not do justice to our 

position. As I hope is already evident, the land that is the subject of 

this claim is deeply significant to Ngāti Whātua Ōrākei. In its 

correspondence with us, the Crown appeared to place significance 30 

on whether land is offered as commercial or cultural redress. From 

our perspective, the label is irrelevant and that distinction provides 

no comfort whatsoever. All land in our rohe over which we have 

mana whenua is important to us. 
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259 In all our correspondence with the Crown, we continuously 

emphasised our rights through mana whenua and ahi kā. In our 

view, the Crown belittled these rights by treating us as just one of 

many iwi claiming mana whenua in Tāmaki Makaurau. Yes, there 5 

are many claims, but not all of those claims are equal. And in our 

view based on our history, there are no other valid claims to the 

1840 Transfer Land. As noted above there are other iwi like Ngāti 

Te Ata whose interests in our heartland far exceed that of the 

Marutuahu Collective. We can find no legitimate history or 10 

whakapapa that should compel the Crown to use land from our 

heartland without our consent to be transferred to Marutuahu, to 

settle their grievances where they are claiming mana whenua rights 

at least similar to ours. 

 15 

260 The Crown’s approach, in negotiating Treaty settlements without 

proper regard for our rights, and without acknowledging and 

respecting the Crown’s tikanga obligations to Ngāti Whātua Ōrākei, 

has caused profound damage to our relationship with the Crown, 

and is, in our view, a striking failure on the Crown’s part to honour 20 

its commitment to deal with Ngāti Whātua Ōrākei in a manner that 

respects our mana and tikanga. 

 

261 To add insult to injury, on 2 June 2016, Te Rūnanga o Ngāti Whātua 

wrote to OTS in support of our position. [334.22566] Te Rūnanga 25 

raised “serious concern” with the Crown’s proposal to press on 

despite our litigation and urged the Crown not to vest the Gladstone 

Road properties in Marutuahu. As noted above, wider Ngāti Whātua 

took part with Te Taoū in the taking of pā on the Waitematā 

including Taurarua (Gladstone Road) during the raupatu of Tāmaki. 30 

It was Waiohua in occupation of Taurarua – not Marutuahu, when 

the pā was taken. They have never occupied the pā on Gladstone 

Road. To me, this seems to be an example of the Crown saying one 

thing (that cultural redress requires a certain level of interest), and 
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doing another (offering a piece of land as cultural redress without 

apparently engaging with the cultural redress policy). 

 

262 On 8 June 2016, Kaipara wrote to OTS in support of our position. 

[334.22574] I note in particular, and agree with, Kaipara’s view 5 

that “the Crown should take tikanga Māori into account when 

making decisions to transfer land between iwi in Treaty settlements, 

and that the Crown’s commitment to a mutually respectful future 

relationship with iwi should not be an empty promise”. 

 10 

263 Through the Crown’s discovery, I have also seen a summary of 

progress on overlapping claims for the Marutuahu settlement 

prepared by Mr Bryce Blair on 8 June 2016. [334.22571] For 

context, I understand Mr Blair is a Senior Analyst at OTS, and if I 

understand the documents correctly, he is also the author of the 15 

“decision pack” documents for the Minister’s preliminary and final 

decisions on redress to Marutuahu to which I have referred. 

 

264 Mr Blair’s summary was emailed to Mr Majurey for Marutuahu, and 

copied, among others, to Leah Campbell who I understand at that 20 

time was the Deputy Director of Negotiations at OTS. Ms Campbell 

had signed both the decision pack documents for the Minister’s 

preliminary and final decisions on redress to Marutuahu. 

 

265 At the end of his email, Mr Blair writes “PS – Response to your table 25 

below. As you can see, it is all going according to plan”. Below that 

comment there is a table purporting to summarise the status of 

overlapping claims objections. For each iwi listed, Mr Blair has 

pasted a photograph of Dame Edna Everage, the comedy persona of 

Australian comedian Barry Humphries. Next to the final entry, for 30 

Ngāti Whātua Ōrākei, Mr Bryce has pasted a photograph of Dame 

Edna with a grumpy expression. 

 

266 While I understand that humorous or embarrassing correspondence 
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does occur from time to time in Treaty settlement processes, I find 

this correspondence distasteful and concerning. Although I am sure 

it is intended to be funny, I do not find it so. 

 

267 First, it is not internal correspondence within OTS. It is an OTS 5 

Senior Analyst engaging with the lead negotiator for another iwi, 

and belittling the objections OTS has received, in particular those of 

Ngāti Whātua Ōrākei. It suggests to me an uncomfortable and 

inappropriate closeness between OTS and the Marutuahu negotiator. 

I have seen no correspondence disclosed from Ms Campbell pulling 10 

Mr Bryce up for this “joke”. 

 

268 And, while the Crown appears to have signalled Ngāti Whātua 

Ōrākei as standing on its own, our position has been supported by 

other iwi also with interests in the wider Tāmaki Makaurau area. 15 

 

More Treaty settlement offers in Central Tāmaki Makaurau: 

Te Ākitai Waiohua 

269 On 4 October 2016, OTS asked Ngāti Whātua Ōrākei for its 

comment on one aspect of a further proposed Treaty settlement 20 

offer it intended to make to another iwi (Te Ākitai Waiohua) in 

Tāmaki Makaurau. OTS told us that it would be in touch about the 

full Te Ākitai Waiohua proposed redress package “shortly”. 

[334.22606] 

 25 

270 I am aware that Te Ākitai Waiohua’s claimed rohe extends from 

South Auckland through the whole of Tāmaki Makaurau and into the 

Kaipara rohe at Muriwai. 

 

271 On 7 October 2016, we, through our lawyers, sought from OTS 30 

clarification of the full details of any redress offer OTS or the 

Minister might make to Te Ākitai Waiohua and any other iwi or 

collective. In particular, we sought clarification of whether OTS was 

considering including any land in our primary area of interest (being 
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the 2006 RFR Area I have previously explained) in any forthcoming 

Treaty settlements. [334.22615] 

 

272 OTS declined to provide full details of the Te Ākitai Waiohua redress 

offer until the end of October that year. [334.22627] Instead, on 5 

13 October 2016, our lawyers received a letter from Crown Law. 

[334.22620] The letter advised that OTS was giving us 4 weeks’ 

notice of any deed initialling for Ngati Paoa and Marutuahu, although 

no dates had been set. OTS confirmed that position by letter the 

same day. [334.22619] 10 

 

273 We received a response from OTS to our request regarding Te Ākitai 

on 30 November 2016. [334.22648] The appendix to that letter 

set out proposed redress sites. Many were of serious concern to us 

as they fell within our area of primary interest. 15 

 

274 Therefore on 13 December 2016 our lawyers responded to OTS. 

[334.22659] We noted that four aspects of the offer were 

unsatisfactory to us. We recorded our affront that OTS was 

proposing to initial and Agreement in Principle with Te Ākitai in 20 

December 2016, leaving virtually no time to consult with us. We 

sought assurances that the three properties and one statutory 

acknowledgement which concerned us would not be included in their 

AIP. 

 25 

275 The same day our lawyers also wrote to Crown Law. [334.22657] 

We sought the same assurances regarding the properties which 

concerned us. 

 

276 Despite these letters, I note that the very next day, 14 December 30 

2016, OTS provided to Minister Finlayson a decision paper entitled 

“Final overlapping claims decision and signing the agreement in 

principle”. [334.22662] I note that parts of that document are 

redacted for reasons of privilege, which suggests that our 
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correspondence had been received and noted, but once again, 

hastily ignored. I also note from that document that apparently the 

AIP signing ceremony had already been arranged for 16 December, 

along with a draft press release. 

 5 

277 On 15 December 2016 our lawyers received letters from Crown Law 

[334.22680] and OTS [334.22678] confirming there were no changes to 

the Te Ākitai settlement package. Given this response came within two 

days of our own, it appeared to us the Crown had given our position no 

thought at all. 10 

 

278 On 16 January 2017 we received a letter from OTS confirming 

signing of the AIP and advising of a minor variation to it which did 

not affect us. [334.22686] 

COURT ADJOURNS: 11.29 AM  15 
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COURT RESUMES: 11.48 AM 

 

279 We responded through our lawyers on 28 February 2017. 

[334.22697] The OTS version of the letter has highlighting that is 

not ours. In our letter we recorded our ongoing disappointment at 5 

the hasty signing of the AIP without engagement with us, and 

reiterated our previous objections. 

 

280 OTS wrote back on 7 March 2017. [334.22703] The letter largely 

quoted the Red Book back at us, and advised us of an invitation to 10 

meet from Te Ākitai. We also received a letter along similar lines 

from Crown Law on 9 March 2017. [334.22708] 

 

281 We wrote to Crown Law on 23 March 2017 through our lawyers 

responding to that correspondence. [334.22718] In that 15 

correspondence, we identified our concerns with OTS impeding 

proper consultation with us by applying short timeframes for us to 

respond and engaging on a piecemeal basis with us. 

 

282 On 11 April 2017 we received further correspondence from Crown 20 

Law. [334.22727] That letter corrected the position outlined to us 

on 30 November 2016, by advising of eight further statutory 

acknowledgement sites being offered to Te Ākitai, which had 

somehow been omitted by oversight from previous correspondence. 

While OTS, through Crown Law, at least expressed its regret for this 25 

oversight, this development rather proved our point regarding how 

OTS had been dealing with us. 

 

Ngāti Paoa and Marutūāhu Deeds of Settlement 

283 The Crown had previously indicated to us that it would provide Ngāti 30 

Whātua Ōrākei with four weeks’ notice before initialling settlement 

deeds with either Ngāti Paoa or Marutūāhu. 

 

284 On 13 October 2016, we received a letter from OTS which advised 
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that the Crown expects the parties will be in a position to initial their 

respective deeds in the “coming weeks”, and gave notice that the 

Crown intends to initial deeds with both Marutūāhu and Ngāti Paoa 

“on or after 10 November 2016”, though “no date has been set for 

the initialling of either deed”. [334.22619] 5 

 

285 It was unclear to me from that correspondence whether the Crown 

intended to initial settlement deeds with either Marutūāhu or Ngāti 

Paoa imminently, or not. On 18 August 2017 we received word, it 

appears by chance, that the Crown was proceeding to initial its Deed 10 

of Settlement with Ngati Paoa. I am advised that communication 

came by phone call between our legal representative Nick Wells, and 

the Crown negotiator Mike Dreaver. We heard that the initialling 

was to happen that very day. 

 15 

286 We were also particularly shocked by this, given the Minister had 

said in Parliament, in the context of similar issues occurring between 

Tauranga Moana iwi and the Hauraki Collective, less than a month 

prior. In Parliament on 27 July 2017 the Minister said that he was 

“very conscious of the desire not to have any overlapping interests 20 

lead to further contention”.39 I note this particular exchange 

between the Minister for Māori Affairs and Minister Finlayson:40 

 

Hon Nanaia Mahuta: Is it reasonable for Tauranga Moana to 

request a tikanga-based approach with Pare Hauraki to 25 

determine matters of whakapapa, ahi kā, mana whenua, mana 

moana, and kaitiakitanga to determine a durable outcome for 

settlement redress options? 

 

Hon CHRISTOPHER FINLAYSON: Yes, most definitely it is, 30 

and that is exactly the kind of approach I am very keen, along 

with the Minister for Māori Development, to progress, because I 

cannot deal with those matters. I do not have the expertise. I 

think a tikanga-based approach is an excellent one. 
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287 On 8 August 2017 we wrote to the Minister acknowledging our 

gratitude for his recognition for this and hoped he would consider 

this in the settlements with Ngāti Paoa and Marutūāhu. 

[334.22780]. 

 5 

288 After receiving the tip off on 18 August, on 21 August 2017 we 

wrote to the Minister expressing our astonishment at this 

development, and that no proper notice had been given to us. 

[334.22782] 

 10 

289 The Minister replied to our 8 and 21 August 2017 letters to us on 31 

August 2017. [334.22784] The Minister tried to defend this 

development by pointing to correspondence from Crown Law back in 

October 2016 advising that the Crown might proceed to initial a 

deed with Ngati Paoa. That correspondence though expressly gave 15 

no certainty on the date at which initialling might occur, and of 

course was 10 months old. 

 

290 As far as we were concerned however, this process had been 

conducted in near secret, and was not transparent to us. We 20 

viewed the last-minute call from Mr Dreaver as an attempt by the 

Crown to hastily patch up a total and disrespectful communication 

failure. 

 

291 I note that the general election was held that year on 23 September 25 

2017. 

 

292 Following the change of government, on 31 October 2017, we wrote 

to the new Minister seeking a positive relationship and explaining 

our situation. [334.22795] 30 

 

293 Our lawyers also wrote to Minister Little and Minister Parker on 2 

and 28 November 2017 explaining the litigation we are involved in 

and seeking a meeting. [334.22803] 
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294 As far as I am aware, we received no formal response to our 

correspondence in late 2017. 

 

Our concerns in summary: the overlapping claims policy in 5 

Tāmaki Makaurau 

295 These lengthy chains of correspondence are all examples of our 

experience of the Crown’s Overlapping Claims Policy. The policy is 

contained in the ‘Red Book’ and mentioned in a number of contexts 

within. The most comprehensive explanation of the policy is:  10 

 

An overlapping claim exists where two or more claimant groups make 

claims over the same area of land that is the subject of historical Treaty 

claims. Such situations are also known as ‘crossclaims’. Addressing 

overlapping claims is a key issue for settlements, particularly in the 15 

North Island where there are many valid overlapping claims. 

 

The settlement process is not intended to establish or recognise 

claimant group boundaries. Such matters can only be decided  

between claimant groups themselves. For example, any maps used 20 

during the settlement process or in subsequent communications are 

used only for specific purposes, such as determining the area where 

protocols with government departments might apply.  

 

The Crown can only settle the claims of the group with which it is 25 

negotiating, not other groups with overlapping interests. These groups 

are able to negotiate their own settlements with the Crown. Nor is it 

intended that the Crown will resolve the question of which claimant 

group has the predominant interest in a general area. That is a matter 

that can only be resolved by those groups themselves.[310.06280] 30 

 

296 The Red Book indicates the Crown is guided by two general principles: 
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296.1 the Crown’s wish to reach a fair and appropriate settlement with 

the claimant group in negotiations; and 

 

296.2 the Crown’s wish to maintain, as far as possible, its capability to 

provide appropriate redress to other claimant groups and achieve a fair 5 

settlement of their historical claims.[334.22866] 

 

297 Quite clearly, our legal challenge claims that our Deed of Settlement 

and Settlement Act, which are the result of decades of collective effort 

from within Ngāti Whātua, confer rights on Ngāti Whātua Ōrākei with 10 

respect to acknowledged facts, tikanga and grievances. Our settlement 

documents place corresponding obligations on the Crown to respect 

our settlement. It is completely perplexing, and quite frankly offensive 

to me that the Crown does not consider that the settlement documents 

or any of the information provided to it over the many years of 15 

negotiations constrain it from respecting our tikanga, our rohe and our 

rights. Again, when we entered into our AIP in 2006, Sir Hugh’s view 

was that the Crown knew exactly what it was apologising for. 

 

298 Despite those views, for the very first time in 2016 the Crown 20 

indicated that there was in fact a third general principle that guides 

Treaty settlement decisions. Minister Finlayson explained that “the 

Crown’s wish to ensure the redress offered to the claimant group in 

negotiations strikes a balance between the Crown’s obligations to 

that group and its ongoing obligations and relationships with 25 

overlapping settled groups”.41 

 

299 None of the Crown’s actions that are the subject of this legal case 

demonstrate that the Crown takes our Treaty settlement seriously 

as a constraint on its decision-making. In my view, these are 30 

simply empty words. 

 

300 The Overlapping Claims Policy does not encourage collaboration 

between settled groups and settling groups. In my experience, and 
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as demonstrated by the many exchanges between the Crown and 

Ngāti Whātua Ōrākei, the Crown creates an incentive for settling 

groups to push on to settlement no matter what. That is because 

the Crown offers redress, in this case high value central Auckland 

redress, before it has an understanding of the tribal landscape in 5 

any particular area and before iwi have a chance to discuss their 

relationship and tikanga amongst themselves. The Crown 

essentially ‘dangles the carrot’ of redress for the settling group, 

which dilutes the benefit of a tikanga based process being carried 

out. 10 

 

301 Additionally, the Crown appears to make no attempt to engage with 

tikanga concepts. I have heard on a number of occasions from 

Crown officials, the Waitangi Tribunal and iwi leaders within 

Marutuahu and others that tribal affiliations in Tāmaki Makaurau are so 15 

complex that decision-makers could not meaningfully engage 

with them. 

 

302 While that may be the current outward facing view of Crown 

officials, that is certainly not the case. I have seen correspondence 20 

from historians within OTS that concludes Ngāti Whātua Ōrākei was 

the predominant iwi within our rohe as at 1840 [332.21110], and, 

of course, I reference the lengthy negotiations towards our AHA. 

 

303 The entire process is devoid of a recognition of tikanga, or a true 25 

commitment to honour the Treaty of Waitangi. 

 

IV. TIKANGA PROCESSES 

 

The Ngāti Paoa settlement and Kawenata 30 

304 Towards the end of 2016 we began discussions with representatives 

of Ngāti Paoa about resolving our differences about the redress the 

Crown had offered to Ngāti Paoa. 
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305 These negotiations, which I will not describe in detail, were all held 

in accordance with tikanga and by reference to historical events and 

relationships between our two hapu since the 1700s. 

 

306 On 21 January 2017, our two iwi came together at Ōrākei Marae to 5 

seal the agreement that our representatives had reached in 

principle. 

 

307 I will describe my recollection of this ceremony at the time, because 

it demonstrates, in my view, how tikanga can resolve overlapping 10 

claims issues. 

 

Haka pōwhiri 

308 The day’s proceedings began with the arrival of the waka taua – Te 

Kotūiti at Ōkahu Bay. Here my elder brother Renata, met the waka 15 

and greeted the Ngāti Paoa leaders just as our tupuna Te Reweti 

had done seven generations before. The Ngāti Paoa group 

numbering close to 100 people then made their way up the hill to 

Orākei Marae. 

 20 

309 The ceremony began with an official welcome – a haka pōwhiri – 

performed by a large number of Ngāti Whātua Ōrākei whānau. 

 

310 The haka pōwhiri laid down a wero (challenge) to Ngāti Paoa: it 

asked whether or not they came to the marae in peace. 25 

 

311 The Ngāti Paoa leaders led the Ngāti Paoa contingent of manuhiri 

(guests) through the waharoa (entry) to the marae forecourt (ātea). 

Usually, at this point the manuhiri would proceed forward to the 

marae while the kaikaranga (female caller) from each side exchange 30 

mournful words of lament. 

 

312 However on this day, I recall a Ngāti Paoa leader pausing for a long 
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while after the wero had ended. He then gave a short mihi 

(acknowledgment) and said: 

 

Kua tai mai a Ngāti Paoa ki te Hōhōu te Rongo. 

 5 

313 This essentially means that “Ngāti Paoa comes in peace”. It is 

unusual for manuhiri to give a speech before entering the marae, 

but if there was ever going to be an exception to that usual protocol 

then this was the occasion. 

 10 

314 It is acceptable for manuhiri not to accept the challenge laid down to 

them during the pōwhiri. Doing so would not breach any 

established principle of tikanga – rather, it means that the guest 

group is not ready or able to commit to whatever is being discussed 

at the marae that day. 15 

 

315 Following the Ngāti Paoa mihi, and accepting of the challenge, the 

Ngāti Paoa whānau proceeded onto the paepae and into the whare 

under the auspices of the kaikaranga. Our side of the house was 

filled with whanau from the Papakainga including most of our 20 

kaumātua. 

 

Taonga 

316 Once everyone had entered the marae and had positioned themselves 

seated on opposite sides of the whare, the Ngāti Paoa leaders and 25 

Morehu placed the two taonga they had brought for Ngāti Whātu 

Ōrākei on behalf of Ngāti Paoa at the back of the marae at the 

Poutuarongo. This is the most sacred place in the marae, and signifies 

the gateway to heaven from where our tupuna (carved high on the 

walls of the marae) look down on us. Before they were placed at the 30 

pou tua rongo, they were blessed by Ngāti Paoa to clear the space of 

any residual harm. 

 

317 The two taonga Ngāti Paoa brought with them were a paddle named 
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tika and an adze named pono. These two gifts were symbolic of the 

historical relationship between Ngāti Paoa and Ngāti Whātua Ōrākei. 

 

318 In the 1841, in the time of our tupuna Apihai Te Kawau, Ngāti Paoa 

came to attack Ngāti Whātua Ōrākei. They arrived in their waka, 5 

and brought adzes as their weapon of choice. The two groups 

eventually managed to settle their differences, and Ngāti Paoa gifted 

a paddle and an adze to Ngāti Whātua Ōrākei to cement the peace 

making. The taonga gifted by Ngāti Paoa to us on 21 January 2017 

were reminiscent of these past events. Ngāti Whātua Ōrākei in 10 

return gifted a waka huia to Ngāti Paoa that would house the 

Kawenata once it was signed in their safe keeping. 

 

Whaikōrero 

319 Following the presentation of taonga, the kaumatua (male elders) 15 

from Ngāti Whātua Ōrākei made formal speeches (whaikōrero) 

welcoming Ngāti Paoa onto our marae. Speaking for Ngāti Whātua 

Orākei was Taiaha Hawke, a direct descendant of Apihai Te Kawau. 

 

320 I do remember that the kaumātua called upon our ancestors in 20 

acknowledging the importance of the work done by the younger 

generation of Ngāti Whātua Ōrākei and Ngāti Paoa (i.e. the 

negotiators) in coming to the historical agreement they were about 

to embark upon. The kaumātua were pleased that the hard work 

they had done to repair the relationship over the years was coming 25 

to fruition. 

 

321 Ngāti Whātua Ōrākei supported the kaumatua with a waiata 

following each speech. 

 30 

322 Ngāti Paoa returned the whaikōrero on Ngāti Paoa’s behalf. These, 

too, were followed by waiata, this time sung by Ngāti Paoa. 

 

Harirū 
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323 After the whaikōrero, all members of each iwi exchanged hongi in a 

procession called a harirū. It begins with the kaumātua and kuia, 

followed by more senior members of each group, right down to the 

children. The harirū marks the end of the formal, sacred, and 

spiritual part of the ceremony. 5 

 

Whakamārama 

324 Following the harirū, everyone gathered near the back of the marae 

where He Kawenata Tapu was laid out on a table ready for signing. 

 10 

325 At that point, Taiaha Hawke said a whakamārama – a short 

announcement to introduce the significance of the signing ceremony 

that was about to take place. Although not word for word, I 

remember him saying a whakamārama along these lines: 

 15 

Tēnā rā koutou katoa. Kua tae tātou ki te wā kia waitohungia te 

Kawenata Tapu me te whakaaetanga kia anga whakamua ai i 

ngā moemoeā a rātou mā nga mātua tūpuna. 

 

Nō reira ko te Kawenata Tapu te wāhanga ki te ao wairua ka tika 20 

 

Ko te whakaaetanga te wāhanga ki te ao kikokiko nei. 

 

326 Broadly, this whakamārama acknowledges: 

 25 

326.1 that the Kawenata and the Conciliation Agreement 

(whakaaetanga) are the manifestations of the dreams and 

aspirations our tupuna held for us; 

 

326.2 that the Kawenata is the aspect of the relationship that operates 30 

in the spiritual world (te ao wairua); 

 

326.3 that the Conciliation Agreement is the aspect of the 

relationship that operates in the physical word (te ao kikokiko); and 
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326.4 that together, the two bind us together. 

 

327 Over the next twenty minutes or so, all attendees of Ngāti Whātua 

Ōrākei and Ngāti Paoa signed the Kawenata. [335.23463] During that 5 

time we all sung waiata, and the feeling in the marae was one 

of joy, relief, and hope. 

 

328 The Kawenata pledges our two iwi to a mutually beneficial future 

relationship, in accordance with the principles of tika, pono and 10 

aroha (doing things the right way, with integrity and honesty) in 

accordance with tikanga. The Kawenata also commits the two 

groups to acknowledging and respecting the lead and shared 

interests both iwi hold in Tāmaki Makaurau. 

 15 

Karakia whakamutunga 

329 At the end of every ceremony, there is a closing prayer (karakia 

whakamutunga). The karakia is usually preceded by a short 

speech. 

 20 

330 On this day, Taiaha Hawke gave the closing speech and prayer. I 

do not recall the exact words of his korero, but I do recall that he 

echoed the following sentiments: 

 

330.1 the historic signing of the Kawenata shows a way forward for 25 

Māori without being dictated to by the Crown and the courts; 

 

330.2 that the Kawenata provided an opportunity for Ngāti Paoa and 

Ngāti Whātua Ōrākei to work together in accordance with 

tikanga, especially tika, pono and aroha; 30 

 

330.3 that the country is watching Ngāti Whātua Ōrākei and Ngāti 

Paoa as the pioneers for the new future; 
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330.4 that the tupuna of both Ngāti Whātua Ōrākei and Ngāti Paoa 

hold the same expectations for the two groups today going 

forward, as they did in the 1830s when we were last together 

in peace. 

 5 

331 The closing karakia Taiaha gave drew upon these specific 

sentiments, and asked Atua (God) and our tupuna to bind us 

together. The karakia he gave was: 

 

He hōnore, he kōroria, he hareruia ki a Ihoa o ngā mano. E te 10 

Mangai, e te tokotoru tapu me ā koutou Anahera Pono, kua 

rongo koutou i ngā inoingā ā tēnā a tēnā a mātou, kei te mōhio 

koe he aha te aronga whakaaro, he aha kei roto i te ngākau o te 

tangata. Arahina mai i a mātou katoa i runga i te ara o te tika me 

te pono kia hoe ngātahi ai a Ngāti Paoa me Ngāti Whātua 15 

Ōrākei i tēnei waka tangata kia tae atu mātou katoa ki te ahuru 

mōwai ki te wāhi e hiahiatia nei e koe. Paiheretia nei mātou i 

runga i te aroha noa. Whakatapua ēnei Kawenata e hono ai i a 

māua tahi i raro i tou manaakitanga, i roto i tōu ingoa tapu. 

Tuāuriuri whaioio, kii tōnu te rangi me te whenua i tou 20 

kororiatanga. E te māngai e tautoko mai, aianei, ake nei, ae. 

 

332 It is difficult to translate this karakia into English. However, the 

broad meaning is as follows: 

 25 

You have heard our plea, of each and every one of us. You 

know what is in our thoughts and what is in our hearts. Guide us 

all on the path of truth and honesty, we of Ngāti Paoa and Ngāti 

Whātua Ōrākei, so that we may arrive at a safe haven, a place 

you desire for us. Join us in unconditional love, bless the sacred 30 

documents that bind us together beneath your care and in your 

holy name. Eternal, ancient, the heavens and the earth are 

testament to your glory. 
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Testing the Kawenata 

333 As with any new relationship, it can take time to bed in, and the 

conflict of this proceeding was still fresh. Not long after we entered 

the Kawenata with Ngāti Paoa, we were required to issue a 

proceeding to have them stand by it. Happily though, we were able 5 

to resolve that proceeding and recommit to our sacred agreement. 

 

334 That agreement is now operating as it should and is a source of 

pride for both iwi, allowing us to work together in a way that is 

tika. It is an example of how iwi can work matters like cross-claims 10 

out together, if given the respect, the time and the incentive. 

What a tikanga process would look like from our perspective 

 

335 In the Crown’s discovery, I have seen an undated presentation 

entitled “Application of Overlapping Claims Policy to Settled 15 

Groups”. [331.20897] It states that it has been prepared by the 

Strategic Policy Team at OTS. It notes that research has highlighted 

that the application of the Crown’s overlapping claims policy to 

settled groups is not sufficiently clear. It also notes that the 

inconsistent application of the policy to settled groups is contributing 20 

to negotiation delays and litigation. 

 

336 The document notes a key finding that the Crown must understand 

the interests each group has in a particular area, whether they are 

settled or unsettled, and that this includes interests in non-exclusive 25 

redress. 

 

337 Importantly, the document also notes that the Crown must ensure 

settled groups are included in overlapping claims research and are 

engaged early so the full range of interests in an area is clear. 30 

 

338 Although I have not seen the underlying research and do not believe 

it has been disclosed, I agree with these findings. They are what we 

have been saying for years, but the Crown has refused to listen or 
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adjust its approach, despite its own research identifying the same 

problems. 

 

339 To combat this approach, I have been involved in the Iwi Chairs 

Forum where senior members of iwi throughout the country gather 5 

at a hui to discuss matters of importance to all Māori. One of our 

kaupapa has been to try to develop, and get the Crown to adopt, an 

approach to dealing with overlapping claims in a way that is 

respectful of tikanga Māori. 

 10 

340 Our efforts have been productive and helpful in my view. In May 

2018 we developed a detailed overview of the issues and areas for 

change. [334.22830] 

 

341 The “current issues” section of that overview document sets out 15 

many of the common complaints with the current Crown process, for 

example: 

 

341.1 the Crown has little regard for the interests of settled groups; 

 20 

341.2 objections are dealt with too late in the settlement process; 

 

341.3 the Crown doesn’t require evidence of historical or tikanga 

connection to land before making an offer; 

 25 

341.4 settlements are rushed. 

 

342 There are many other criticisms, but I note that these are not just 

criticisms by Ngāti Whātua Ōrākei, they come from the Forum itself. 

 30 

343 The overview document records our sacred Kawenata with Ngāti 

Paoa as an example of the way iwi can settle their differences 

according to tikanga. It also sets out a tikanga-based approach to 

dealing with overlapping claims, which involves: 
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343.1 early engagement at the beginning of the settlement process, 

not once redress is already offered; 

 

343.2 using independent facilitators to investigate interests; 

 5 

343.3 iwi to iwi discussions, observed by the Crown; 

 

343.4 an independent authority which can help to determine 

interests as one possible outcome in the event of an impasse; 

 10 

343.5 using a “sphere of influence” model to assess where an iwi 

has ahi ka (its core area), an area of interest (lesser interests 

which may be resolved through memoranda of 

understanding), and an area of association (areas of least 

association but where consideration of the iwi’s position might 15 

still be expected). 

 

344 I consider the work done by the Iwi Chairs Forum is a positive 

example of how an overlapping claims process can be made to work 

in a way that enriches Māori relationships, rather than being 20 

destructive as is the current process. I recall that when the Iwi 

Chairs first proposed this to Minister Finlayson at Waitangi in 2017, 

he was gratefully accepting of the assistance by iwi, expressing that 

overlapping claims had become the “bain of my life”. 

 25 

345 I have a similar recollection of an interaction with Minister Little at 

Waitangi in 2018. I recall that Iwi Chairs was late in providing some 

information to the Minister for his consideration. Minister Little 

expressed that he was very eager to receive the work. I felt that 

was a promising sign from the new Minister, however as I have 30 

described above that was not to be the case. 

 

Asking the Crown to respect a tikanga-based overlapping 

claims process 
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346 Following our contribution to this work, both our lawyers and Ngāti 

Whātua Orakei wrote again to Minister Little on 3 May 2018 and 18 

May 2018. [334.22857] [334.22860] Both letters referenced 

our resolution with Ngāti Paoa and urged the Crown to adopt 

tikanga-based processes, which cannot occur when the Crown has 5 

already guaranteed a settlement outcome. 

 

347 On 1 June 2018 we received a letter from Minister Little. 

[334.23027] Disappointingly, that letter picked up from where 

Minister Finlayson left off and even repeated the Crown’s view that it 10 

had not dishonoured its September 2015 assurances. I need to 

emphasise that from our perspective the distinction between: 

 

347.1 the Minister making a formal decision to offer properties to an 

iwi, which is then put to Parliament to consider; and 15 

 

347.2 the Minister putting a formal proposal to offer the same 

properties to the same iwi to Parliament to consider, 

is an exercise in semantics. As we see it, the same processes 

happen in the same way with the same result. We had viewed the 20 

Crown’s assurances as substantive and not susceptible to procedural 

bypasses. 

 

348 We responded by letter dated 6 June 2018. [334.23029] Our 

letter was critical of the Crown’s approach to this matter which we 25 

felt had not only protracted the litigation, but had served to delay 

the settlements with other iwi. We received a letter from the 

Minister on 11 June 2018, however he did not respond to any of our 

points. [334.23082] Given his failure to address what was to us a 

simple clarification of the Crown’s position, we sent a further letter 30 

on 22 June 2018 reiterating the points in our 6 June letter. 

[334.23084] 
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349 The Minister responded on 24 July 2018. [334.23094] The Minister did 

not accept any criticism of the Crown’s conduct. 

 

350 The Minister also denied that the Crown had restructured the 

redress offered to Marutuahu to maximise the chances of success of 5 

a strike out application. The Minister said there had been no change 

to the redress offered to Marutuahu. That statement though is 

simply incorrect. Rather than make a final decision which could be 

challenged in Court, the Crown elected to alter the settlement 

processes so that the redress offered to Marutuahu would only be 10 

considered by Parliament. That is both a restructuring and a 

change. 

 

351 Notably also, the Crown’s strike out application was made on 11 July 

2016. The decision to refer the issue of redress to Parliament was 15 

made on 8 July 2016 according to Minister Finlayson’s affidavit in 

support of the application, and communicated to us that day. The 

proximity of these events make it difficult to see what happened as 

anything other than the orchestrated strategy we described in our 6 

June 2018 letter. 20 

 

352 We next heard from the Minister on 26 July 2018. [334.23099] 

The letter advised us that the Minister had initialled the Marutuahu 

Iwi Collective Redress Deed. 

 25 

353 On 17 September 2018, the Supreme Court restored our 

proceeding. 

 

354 From this we sent letters to Minister Little and one to Prime Minister 

Ardern about the significance of this judgment. [335.23204] 30 

[335.23202] We received a letter from Minister Little on 4 October 

2018, but he did not address the Supreme Court decision at all. 

[335.23227] We wrote again to Minister Little on 12 October 2018 

seeking that he and his officials give careful consideration to the 
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Supreme Court judgment and its implications. [335.23229] 

 

355 The Minister responded on 23 November 2018. [335.23255] His 

letter did not revisit his decision on the concerns we had raised in 

our prior letters. 5 

 

356 On 26 November 2018, we wrote to Karen Wilson of Te Ākitai, 

seeking to engage in a tikanga-based process to resolve our 

overlapping claims concerns with them. [335.23261] This same 

day our lawyers told OTS about our engagement with Te Ākitai 10 

Waiohua [335.23257]. 

 

357 We wrote to Te Ākitai in similar terms again on 14 January 2019 

and sought engagement as soon as possible. [335.23288] 

 15 

358 On 29 March 2019, Crown Law wrote to us querying whether any 

engagement had taken place with Te Ākitai. [335.23322] 

 

359 We replied to Crown Law on 5 April 2019. [335.23323] We 

enclosed copies of our previous letters to Te Ākitai seeking 20 

engagement. 

 

360 At this point we still hadn’t heard from Te Ākitai Waiohua and so on 

9 April 2019 we sent a further letter for engagement. [335.23325] 

We finally heard from Te Ākitai on 18 April 2019, agreeing to meet 25 

with us. [335.23337] 

 

361 We met with Te Ākitai representatives in May 2019 at their marae in 

an attempt to discuss our differences in accordance with tikanga 

Māori. We did not reach any agreement as a result of that hui, with 30 

Te Ākitai representatives rejecting our proposal for mutual 

recognition of our respective areas of predominant interest. 

 

362 We next heard from the Minister Andrew Little on the Te Ākitai 
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settlement negotiations on 19 November 2019, when he informed 

us of the Crown’s preliminary decision to offer the following 

properties as redress to Te Ākitai: [335.23399] 

 

362.1 Mt Eden Normal School site; 5 

 

362.2 1350 Dominion Road; and 

 

362.3 101A Hillsborough Road. 

 10 

363 As with the previous Minister, Minister Little indicated the redress 

would not be “availed to Te Ākitai Waihoua unless and until 

Parliament has enacted legislation that authorises it”. We were 

disappointed to see that the new Minister was perpetuating the same 

approach to overlapping claims as his predecessor, despite a 15 

number of efforts by Ngāti Whātua Ōrākei and others to engage 

with the Crown on the shortcomings of the overlapping claims 

policy. 

 

364 It’s important to note again here that Kiwi Tāmaki is the eponymous 20 

ancestor of Te Ākitai Waiohua. We assume they are claiming the Mt 

Eden property given its close proximity to Maungawhau-Mt Eden 

which is where Kiwi was born and lived until he shifted his people to 

Maungakiekie as a young leader. As described above Kiwi was 

defeated comprehensively at Paruroa and his pā at Maungakiekie 25 

was then occupied by my tupuna, Tuperiri. It is a gross breach of 

tikanga for the Crown to now transfer Mt Eden Normal Primary 

School based on the association of Kiwi to Maungawhau-Mt Eden 

and the central isthmus without gaining the approval of Ngāti 

Whātua Ōrākei. 30 

 

365 On 27 November 2019, our solicitor responded expressing our 

disappointment with the Minister’s decision to progress the Te Ākitai 

settlement even after our legal case was successfully appealed to 
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the Supreme Court, and approving our case to progress to trial. 

[335.23402] On our behalf, Mr Wells requested that the Minister 

reverse his preliminary decision. 

 

366 Crown Law responded on 6 December 2019. [335.23405] Crown 5 

counsel Ms Moinfar-Yong stated that “the Crown does not consider 

that Ngāti Whātua Ōrākei’s objections require it to halt negotiations 

with Te Ākitai Waiohua while the High Court litigation proceeds. … 

the Crown considers your client’s claims about the Crown approach 

to overlapping claims are incorrect.” I have always understood that 10 

the Crown disputed our view of the Overlapping Claims Policy, but 

that the merits of the dispute would be tested in court. However, 

the Crown’s marching on with Te Ākitai was not surprising, but 

disappointing. 

 15 

367 Our solicitors responded on 30 April 2019 reiterating our continued 

objection to the Minister’s actions, and sought an update on the 

progress of the settlement. [335.23408] 

 

Participation in the Hauraki Tribunal process 20 

368 In the interim, Ngāti Whātua Ōrākei expressed its support for Ngāi 

Te Rangi in its joint challenge to the overlapping claims process as it 

has been applied in Tauranga Moana. 

 

369 I provided an affidavit in support of Ngāi Te Rangi’s claim in 25 

particular, because of the stark similarities between our experience 

and our Tauranga-based cousins. [309.06258] 

 

370 The Tribunal’s report was released in late 2019. [322.13717] It 

was critical of the Crown’s approach to overlapping claims, and 30 

echoed many of the criticisms we hold, and that have been 

expressed to the Crown by us and others for many years. 

 

371 In particular: [322.13717] 
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371.1 The Tribunal recommended halting any further progression in 

settlement legislation for the Pare Hauraki Collective and 

individual Hauraki iwi (including all groups that make up 

Marutuahu Collective).42 The Tribunal did not make this 

recommendation lightly, but found that the Crown’s 5 

settlement processes with the Hauraki Collective breached the 

principles of the Treaty so severely that the recommendation 

is required. 

 

371.2 In particular, the Tribunal criticised the Crown for “expediting 10 

the Hauraki settlement over preventing further grievances”,43 

while Ngai Te Rangi has put its own settlement on hold in a 

genuine effort at engaging in a tikanga-based process with 

Hauraki iwi on overlapping claims.44 

 15 

371.3 The Tribunal criticised the Crown for its lack of transparency 

when negotiating with other parties. In some instances it 

relies on the Red Book (which it finds is “vague, unhelpful and 

inaccurate”,45 while in other instances relying on unwritten 

policy and practical considerations that play out in real 20 

time.46 This echoes the Crown’s position to date in our crossclaims 

litigation. 

 

371.4 The Tribunal endorses a tikanga-based process to resolve 

overlapping claims.47 The Crown cannot be responsible for 25 

that process, but it cannot be a “passive bystander watching 

impatiently from the sidelines”. The Tribunal suggests that all 

iwi/hapu groups engaging in a tikanga process “must act tika 

themselves”. This suggestion comes after the Tribunal 

assessed attempts by Ngāti Wai to engage with Hauraki (led 30 

by Paul Majurey). 

 

371.5 We note the Crown called upon its work in 2017 with the Iwi 

Chairs Forum to inject tikanga into the overlapping claims 
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process.48 The Crown says that progress from those working 

groups has led to significant changes in practice, but the 

Tribunal says these have not been made clear to the parties 

either by amending the Red Book or in correspondence.49 

 5 

371.6 Timing is a key theme to the report. The Tribunal says it is 

unacceptable to delay a tikanga-based resolution process 

until after a deed is signed (unless that is agreed to by all 

those concerned).50 This criticises the Crown ‘dangling the 

carrot’ of redress. Ironically, the Tribunal noted “had tikanga 10 

been engaged at an appropriate point, while all parties still had 

something at stake, delay to the Crown's agenda may 

have been minimal”.51 

 

371.7 The Tribunal also says it is inexcusable for the Crown to 15 

ignore the impact on tikanga on offering redress to one iwi 

within another’s rohe: “When such redress is allocated, the 

effect can be that the recipient group is considered tangata 

whenua, with all the rights that status implies. The Crown 

cannot distance itself from the practical consequences of 20 

providing such redress”.52 

 

372 This report demonstrates that the overlapping claims problem is not 

unique, and the problems are imported into the rohe of others. On 

the other hand, it demonstrates a growing acceptance of those 25 

problems, and highlights the need for meaningful action and fast. 

 

373 We wrote to the Minister on 10 February 2020 pointing the 

similarities out, and suggested a hui to discuss a way forward. 

[335.23407] We met on 7 May 2020, on a without prejudice 30 

basis. 

 

V. NGĀTI WHĀTUA ŌRĀKEI TIKANGA 
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374 I have explained earlier the particular tikanga Māori concepts that 

are relevant to this litigation, and how they were demonstrated by 

Ngāti Whātua Ōrākei. To summarise these concepts, from the 

perspective of our iwi: 

 5 

374.1 mana whenua means to receive mana from the land as a 

result of discharging obligations to it. Māori believe that 

human life is fundamentally tied to land, and that we cannot 

consider ourselves as separate to land. We are dependent on 

land, and must respect its life-sustaining qualities in order to 10 

have the privilege of receiving mana from it. Those with 

mana whenua may make important decisions about the land 

– they may invite people onto it temporarily, or share resources with 

others. They may strengthen their relationship with the land by seeking 

to instigate important marriages in order to secure an alliance or they 15 

may, as an exercise of mana, allocate a piece of land to another iwi (or 

another people altogether). None of these decisions could be 

made by an iwi that does not enjoy mana whenua. A strong 

connection with the land is required – in Ngāti Whātua 

Ōrākei’s case, that connection was established through 20 

whakapapa and raupatu, and maintained via ahi kā. 

 

374.2 Ahi kā means to live on and tend to land, in order to sustain a 

way of life for an entire iwi or hapu. Considered together, all 

of the usual signs of a kinship based community are strong 25 

signals of ahi kā: fires for cooking and heating, pā, marae, 

urupā, kāinga, mahinga kai, fishing sites, and natural 

landscapes named and respected by the group with mana 

whenua. The key to ahi kā is a continuous and permanent 

presence in a particular area. 30 

 

374.3 Tuku whenua is the act of allocating a piece of land to 

another iwi or group (including the Crown, or non-Maori). 

The tuku is a symbol of mana whenua itself – only the group 
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with mana whenua could carry out such an act. Tuku does 

not sever mana whenua. Tuku could never operate that way, 

because the act of tuku is a symbol of mana whenua (or 

rangatiratanga). The group allocating land by tuku maintain 

their connection with that land. There was no concept of 5 

‘sale’ in the minds of Ngāti Whātua Ōrākei in the mid-1800s, 

though I understand the term ‘hoko’ came to be considered 

as the equivalent of a sale as the Pākeha presence in New 

Zealand became more prevalent. 

 10 

375 While Ngāti Whātua Ōrākei’s mana whenua was established some 

centuries ago, it should not be considered solely through a historical 

lens. To be clear, Ngāti Whātua Ōrākei still live and breathe our 

mana whenua and ahi kā today, informed by our history as relayed 

to us over the generations. There is a whakatauki (Māori proverb) 15 

that describes this way of thinking and living: Ma mahara, ka 

marama – looking backward to live forward. 

 

376 I should explain what I mean by ‘our’ tikanga. It’s very simple – 

Ngāti Whātua Ōrākei tikanga is the expression of these tikanga 20 

concepts that are of general understanding across iwi in Aotearoa, 

by reference to Ngāti Whātua Ōrākei aural history, whakapapa, 

leaders, battles, rivers, hills and much more. Our tikanga extends 

beyond mana whenua and ahi kā – we have a Ngāti Whātua Ōrākei 

way of welcoming visitors onto our marae, hosting dignitaries, 25 

meeting with other iwi, celebrating occasions within our iwi and of 

farewelling those we lose. But mana whenua and ahi kā underpin 

all of those tikanga. Practising those rituals is living our tikanga, 

and is possible because of our mana whenua, and ahi kā. 

 30 

377 At times in our history our mana has been tested to its limits by the 

Crown – the early land purchases, the Ōrākei Block inquiry, 

subsequent removal of our people from our lands, the pollution of 

our fishing grounds, the Bastion Point occupation and protest – and 
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it has been challenging to live in accordance with our tikanga. But 

through the resilience of our people, our mana whenua and ahi kā 

has prevailed in our rohe. 

 

378 The Crown’s actions that led to this litigation are testing our tikanga 5 

yet again, but this time in a setting where Ngāti Whātua Ōrākei and 

the Crown have met over a number of decades for the purpose of 

familiarising the Crown and its many officials with our history and 

our tikanga. The Crown has acknowledged that its actions breached 

the Treaty, apologised to us for that, and promised to respect us in 10 

the future. For us, those apologies and acknowledgements include 

the Crown’s actions in relation to the 1840 tuku, what it meant to 

Ngāti Whātua Ōrākei, and how that tuku set off a chain of land-related 

grievances, which impoverished our people over the course 

of 150 years of more. The apologies and acknowledgements also 15 

demonstrate the Crown’s view that Ngāti Whātua Ōrākei’s mana 

whenua and ahi kā remain intact in spite of the Treaty breaches. 

The apologies and acknowledgements were made to direct 

descendants of our rangatira who welcomed the Crown to Auckland, 

and made the tuku as an expression of our mana whenua. There is 20 

simply no way the Crown could not know what it was apologising for 

and acknowledging. 

 

379 And so knowing full well what our tikanga is and what it means for 

us in our rohe, it is disrespectful and offensive for the Crown to 25 

either to refuse to engage with or ignore tikanga altogether when 

considering its Treaty redress decisions to others within our rohe. It 

is disrespectful and offensive to be painted as ‘winners’ and 

‘landgrabbers’ with respect to our rohe in which we have fought hard to 

maintain our mana whenua and ahi kā for generations. And it is 30 

disrespectful for the Crown not to allow space for a tikanga-based 

process to occur between iwi, when such a process would repair and 

even enhance relationships between iwi, and even with the Crown. 
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EXAMINATION CONTINUES:  MR HODDER 

Q. Thank you Mr Blair, can you sign at the bottom of paragraph 379 and with 

today’s date, 25th of February.  Thank you, now do you have up there a 

reply brief?  So the reply brief for the record is in the bundle at 201.00104.  

So possibly with a whetting of the whistle, if you could start reading that 5 

please from page 1? 

A. Whistle whetted. 

Q. Thank you. 

 

STATEMENT OF EVIDENCE OF NGARIMU ALAN HUIROA BLAIR ON 10 

BEHALF OF THE PLAINTIFF IN REPLY 

  

1 In my reply I comment primarily on the following topics: 

 

1.1 Ngāti Whātua Ōrākei’s settlement with the Crown; 15 

 

1.2 the Crown’s overlapping claims policy; 

 

1.3 Ngāti Whātua Ōrākei’s engagement with other iwi in relation 

to Treaty settlements; and 20 

 

1.4 other iwi connections to Tāmaki. 

 

2 These topics are raised by both defendants and the interested 

parties and where relevant, I will address specific statements of 25 

evidence directly. I note that, where I have not specifically 

commented on a point of evidence made, this should not be taken 

as my agreement. I also respond to a few other, discrete, points in 

the evidence. 

 30 

3 I note at the outset that when I refer to Tāmaki I am referring 

generally to the isthmus which is the traditional view and name 

given by Ngāti Whātua Ōrākei to the relatively small piece of land 

between the two waka portages of Te Whau in the west and Te Wai 



429 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

o Taiki, the Tāmaki River in the east. This is essentially the 2006 

RFR Area as well as the eastern area where Ngāti Whātua Ōrākei 

acknowledges the mana whenua of Ngāti Paoa. The Waitematā is 

referred to as being from Takaparawhau across to Maungauika and 

all parts north-west to Pītoitoi (Riverhead). 5 

 

Ngāti Whātua Ōrākei’s settlement with the Crown 

 

North Shore redress 

4 For the first topic, I respond to the affidavits of Christopher 10 

Finlayson and Michael Dreaver. 

 

5 At paragraphs [11] of Mr Finlayson and [47] of Mr Dreaver’s 

affidavits, both refer to the redress Ngāti Whātua Ōrākei received 

for properties on the North Shore as part of its settlement with the 15 

Crown, and Mr Finlayson says that this was outside of Ngāti Whātua 

Ōrākei’s core area of interest. As I mentioned in my previous 

statement, Ngāti Whātua Ōrākei do not, and have never claimed 

predominant mana whenua over all of the North Shore. Instead, 

Ngāti Whātua Ōrākei have shared interests there with Te Kawerau a 20 

Maki and Ngāti Paoa and Ngāti Whatua Ōrākei’s interests are 

secondary to Ngāti Paoa to parts of this area. Ngāti Whātua Ōrākei 

and Ngāti Paoa recognised this in the Kawenata we entered into in 

2017. We were extremely surprised to understand that Te Kawerau 

a Maki did not receive any redress on the North Shore. We were 25 

equally surprised that Ngāti Paoa also did not receive redress on the 

North Shore in their individual capacity, rather that their interests 

will be acknowledged equally alongside the four Marutūāhu iwi via 

the Marutūāhu Collective settlement. 

 30 

6 At paragraph [72] of Mr Dreaver’s affidavit, he refers to Marutūāhu’s 

support of Ngāti Whātua Ōrākei’s redress on the North Shore, 

despite Marutūāhu considering it had stronger interests there. I 

note first that Mr Dreaver does not appear to himself engage in an 
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assessment of the evidence relating to Marutūāhu’s claims to the 

North Shore. That aside, the support from Marutūāhu was 

unsolicited and did not reflect the result of any tikanga-based hui, 

negotiations or agreements. At these hui, Marutūāhu made a 

number of comments about this at Ngāti Whatua Orakei’s meeting 5 

house that made our iwi members uncomfortable. We cannot speak 

to who within Marutūāhu caused them to reach this perspective. 

However, given the Kawenata recognised shared interests between 

Ngāti Whātua Ōrākei and Ngāti Paoa, I suspect it was Ngāti Paoa 

acknowledging our shared interests there. 10 

 

The “veto” issue 

7 At paragraph [121] of Mr Dreaver’s affidavit, he says that Ngāti 

Whātua Ōrākei raised no issue with a 27 September 2011 

memorandum that the Crown sent to Ngāti Whātua Ōrākei, 15 

Marutūāhu and Ngai Tai ki Tāmaki. This memorandum recorded 

that the Crown is not prepared to offer a veto right to any iwi. I do 

not recall responding to this memorandum, or any particular 

discussions within Ngāti Whātua Ōrākei leadership about the concept. 

But from what I can see reading the memorandum again, 20 

it provides a specific answer to a specific question asked by 

Marutūāhu leadership. A “veto” was never sought by Ngāti Whātua 

Ōrākei, nor were we offered one in our settlement. In my view 

more is being read into this memorandum by other parties than is 

justified. 25 

 

8 In reviewing the Crown’s evidence and that of Marutūāhu in 

particular (for example Mr Morehu Wilson and Mr McEnteer), I note 

that there are repeated references to Ngāti Whātua Ōrākei claiming 

a “veto” both within the contest of the 2011 memorandum from Mr 30 

Dreaver, and as a result of our descriptions of tikanga in Tāmaki. 

 

9 Generally defined, a veto provides a single entity with the right to 

reject a decision or a proposal made by a law-making body. Ngāti 
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Whātua Ōrākei does not agree with the use of this term and concept 

as it is not equivalent to exercising mana whenua or ‘te mana o te 

whenua’ or the absolute tribal authority over an area. We have the 

mana of the whenua of central Auckland. This has been recognised 

formally by Ngāti Paoa and we have reciprocated this in the 2017 5 

Kawenata recognising their mana whenua in the east of Tāmaki. 

Our mana whenua has been unbroken despite attempts from the 

Crown and now other iwi to undermine it. Our exercise of our 

tikanga and Ngāti Whātua Ōrākei mana means we have the inherent 

rights and duties to exercise that mana and make decisions as we 10 

see fit. In making those decisions we must also consider our other 

tribal principles such as whanaungatanga and relationships with 

other iwi. We have done this with Ngāti Paoa who have genuine and 

legitimate interests, connections, and relationships with Tāmaki. 

They have formally recognised our mana whenua, our ahi kā and 15 

have sought on that basis our consent to them receiving Treaty 

settlement properties in our heartland from the Crown to who we 

gave the land in 1840. We have consented to this and the 

properties we hope will pass to Ngāti Paoa without delay. This 

example of recognising the underlying ahi kā and mana whenua 20 

rights of Ngāti Whātua Ōrākei is exactly what happened in relation to 

lands sold by Waikato in Onehunga and Hillsborough.1 Āpihai Te 

Kawau gave lands to Waikato to use in early Auckland to maintain 

the whanaungatanga between the parties. Waikato sought the 

consent of Te Kawau to transfer the land to settlers and Te Kawau in 25 

this instance gave it. Ngāti Whātua Ōrākei maintains underlying 

rights in the blocks that it gave to Waikato by tuku. 

 

10 The examples I have provided above do not amount to a “veto”. 

Rather, it is tikanga in action. I have only ever heard the term 30 

“veto” raised by Marutūāhu2 (and Ngāi Tai and Te Ākitai Waiohua at 

times) in the concept of Treaty Settlements in Tāmaki. I do not find 

it helpful, or illustrative, to describe tikanga in terms of absolutist 

language like “veto”. In my view, what the memorandum does 
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demonstrate is that Ngāti Whātua Ōrākei consistently raised 

concerns with the trajectory of the Tāmaki Collective settlement 

arrangements, and whether the Crown would use land in our 

heartland to settle the claims of other iwi, over and above the 

Collective RFR arrangements. It was the Crown’s choice to use the 5 

word “veto” in its memorandum, not ours. 

 

11 I believe the word “veto” has been latched onto by other parties as 

a way of casting aspersions on our motivations in bringing this 

litigation. We are seeking recognition of our mana whenua in our 10 

heartland, which the Crown is diluting through its settlement 

proposals. I expect if we had claimed land in the heartland of 

Waikato-Tainui, because of the time we spent in the Waikato during 

the ‘Musket Wars’, and the Crown offered us property there in our 

settlement, Waikato-Tainui would have had something to say about 15 

it too. 

 

Gladstone Park redress 

12 At paragraph [135] of Mr Dreaver’s affidavit, he says that he spoke 

to me about Ngāti Whātua Ōrākei’s concerns with the Crown 20 

providing redress to Marutūāhu for land that was within an area of 

high significance, being Gladstone Park. I recall that I learned about the 

prospect of redress at Gladstone Park through local media, 

because Parnell residents were concerned about the future of their 

tennis club which sat on part of the proposed redress site. I recall 25 

that I made contact with Mr Dreaver immediately by text message 

to express my surprise that the site had been offered to Marutūāhu 

as a cultural site. 

 

13 He claims that he explained to me that Gladstone Park was not in 30 

the Ōrākei block, that was a site offered to Marutūāhu in 1842 and 

did not involve the nearby Taurarua pā site, and following from this 

call Ngāti Whātua Ōrākei’s concerns were allayed. I do not believe I 

gave the impression that we had no concerns with this offer, 
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although I may have conveyed that I understood the land in 

question was not part of the Ōrākei block. 

 

14 On the contrary, I recall that in subsequent kōrero with Mr Dreaver 

he rationalised the offer of the Gladstone Park redress on the basis 5 

that it was a very small piece of land, and Ngāti Whātua Ōrākei had 

received 31 hectares at Pourewa at Ōrākei and that we should 

therefore not be concerned. I recall that I explained to Mr Dreaver 

that the land proposed to be transferred could be the size of a 

postage stamp and we would object on principle: Marutūāhu do not 10 

have and have never had mana whenua at Taurarua. The Gladstone 

Road property is part of the Taurarua Pā complex and is within the 

heartland of our people. It is only a short distance from our marae 

and existing landholdings at Te Tōangaroa. 

 15 

15 How it qualified as a site of high cultural exisitence to a 

manufactured collective of iwi under the Marutūāhu banner was 

(and still is) beyond me. It could only have made some sense by 

linking the site tenuously with the St George’s Bay Endowment land 

utilised by Thames based iwi when trading in Auckland. I will simply 20 

add that following the final peace agreement which was settled at 

Ōkahu between Ngāti Paoa with Āpihai Te Kawau in the early 1840s, 

Ngāti Paoa were free to use the site with the agreement of Āpihai Te 

Kawau. To have that historic peace agreement with Ngāti Paoa and 

ensuing use of St George’s Bay, near Taurarua, as a justification for 25 

cultural redress in favour of a collective of five iwi (which by the 

Crown’s policy requires a high degree of evidence of cultural 

significance to a tribe) is a perfect example of how tikanga Maori is 

and continues to be distorted by the Crown and those iwi who will 

benefit from the Crown’s lack of understanding of tikanga. 30 

 

The Crown’s Overlapping Claims Policy 

16 In this section, I respond to the affidavits of Susan ‘Leah’ Campbell 

and Lilian Anderson. 



434 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

Leah Campbell 

17 At paragraphs [134], [135] and [139] of Ms Campbell’s affidavit, 

she discusses the opportunities for tikanga engagement early in the 

overlapping claims process between Ngāti Whātua Ōrākei, 

Marutūāhu and Te Ākitai Waiohua. Ms Campbell refers to 5 

“opportunities” in 2013 for tikanga engagement with Marutūāhu, but 

these were simply discussions between Ngāti Whātua Ōrākei and the 

Crown about Gladstone Park and Taurarua. There was nothing 

formal in place to address the substantive overlapping claims at this 

point. 10 

 

18 I find Ms Campbell’s comments to present a fairly revisionist version 

of the Crown’s engagement pursuant to its overlapping claims policy 

as far as Ngāti Whātua Ōrākei and Marutūāhu is concerned. I know 

that the overlapping claims policy says that the Crown’s preference 15 

is for iwi to conclude any overlapping claims between themselves, 

but that does not mean that the Crown presented us with 

opportunities for tikanga engagement. That would require the 

Crown to understand the basis of the respective iwi tikanga interests 

in particular land, and we say that the Crown does not have that 20 

level of tikanga literacy or sensitivity. Further, similar to my 

comments above at paragraph [15] of this statement, there is very 

little incentive for groups who stand to benefit from redress offers to 

engage with overlapping groups or settled iwi. The Crown doesn’t 

require that level of engagement, and the ultimate decision-making 25 

power rests with the Crown. 

 

19 The Crown is really saying that we could have seized the initiative at 

an earlier point, as though it is up to us to do so. I see things 

distinctly differently. I view the Crown as having the obligation to 30 

respect our settlement, its promises and apology to us, and to 

respect our mana whenua. 
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Lilian Anderson 

20 At paragraphs [106]-[111] of Ms Anderson’s affidavit, she refers to 

the engagement between the Office of Treaty Settlements (OTS) 

and the Iwi Chairs Forum in relation to updating the overlapping 

claims policy. She also refers to the recommendations made by the 5 

Tribunal in the December 2019 Hauraki Overlapping Claims Report 

(Wai 2840) that the policy “be brought up to date as a statement of 

Crown policy and practice” but that “the fundamental elements of 

the policy will not change”. 

 10 

21 Ngāti Whātua Ōrākei sits on the Iwi Chairs Forum and has played a 

leading part in the updates to the overlapping claims policy. This 

engagement has not been on the basis that the “fundamental 

elements” of the policy will not change, because the “fundamental 

elements” do not recognise or address tikanga in any way. For 15 

example, the proposed updates will include guidance about a 

“tikanga-based resolution process”, which is currently not a feature 

of the overlapping claims framework. 

 

22 The most recent version of the draft updated policy document is 20 

dated August 2020. [335.23416] Relevantly it says: 

 

13. It is vital the Crown is properly informed of the interests of all 

groups in an area before making an offer to a settling group. The 

sections below outline the steps in the negotiation process to help 25 

ensure this. 

… 

26. The Crown’s preferred practise is to provide groups with high-level 

information setting out the Crown’s understanding of the nature of the 

negotiating group’s customary interests that the Crown relied on when 30 

offering redress. The Crown may provide detailed information on its 

understanding of customary interests in relation to specific sites (in the 

form of memoranda) to groups to inform discussions to resolve the 

issues or concerns, and to enable the Crown to test its understanding 
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of customary interests when issues or concerns are raised. If the 

customary information provided by the negotiating group to the Crown 

is sought by the overlapping groups, the Crown will ask the negotiating 

group if the information can be provided, under the Terms of 

Negotiation, and in what form, to protect 5 

sensitivities. 

… 

Crown’s understanding of customary interests 

 

39. Evidence of customary interests from multiple sources, including 10 

information provided by groups or independent experts, historical 

documents and Tribunal reports helps the Crown to understand the 

existence and nature of overlapping groups’ customary interests. 

 

40. The Crown acknowledges that customary interests are complex 15 

and there are different kinds, and narratives, of customary interests 

articulated by groups. For instance, the Crown recognises that 

customary interests are not always actively maintained by groups. 

Groups sometimes have different views about whether the interests 

have been extinguished. It is not for the Crown to answer these 20 

questions. In these circumstances the Crown’s role is not to provide a 

conclusion on the nature of interests but to support groups address 

these issues themselves. The Crown’s approach to offering cultural 

redress will be informed by the dialogue between groups on these 

issues. 25 

 

41. In providing redress and settling the claims of the negotiating 

group, the Crown generally does not seek to determine which group 

has a predominant interest or any exclusive status in a general area. 

Rather, the Crown recognises that multiple groups may have interests 30 

in the same area although these interests may be different. The Crown 

prefers groups to discuss and agree on tikanga matters directly. 
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42. It is acknowledged however, that overlapping groups may see the 

Crown’s offer of redress as a statement or recognition of mana 

whenua. This is not the purpose or the effect of Treaty settlements. 

Although the Crown will take into account groups’ statements about 

their interests, the settlement process is not intended to establish or 5 

recognise boundaries between groups or make determinations of mana 

whenua. Where groups are unable to reach agreement about how to 

address overlapping interests, the Crown may need to decide on the 

redress it is willing to offer the negotiating group. 

 10 

23 In my view these proposed updates are fundamental. 

 

Ngāti Whātua Ōrākei’s engagement with other iwi 

24 In this section, I respond to the briefs of evidence from John 

McEnteer, Debra ‘Liane’ Ngamane, William Peters and Karen Wilson. 15 

 

Tāmaki Collective 

 

John McEnteer 

25 At paragraph [135] of Mr McEnteer’s brief of evidence, he says that 20 

Ngāti Whātua Ōrākei never claimed any pressure to agree to the 

Tāmaki Collective. I note several other Marutūāhu witnesses make 

the same point, as though it has some particular relevance to our 

mana whenua. 

 25 

26 In response, I say that Mr McEnteer was not privy to the concerns 

and frustrations expressed within Ngāti Whātua Ōrākei regarding 

the Tāmaki Collective. Most of us took serious issue with this 

approach by the Crown and most of the other iwi. However, we also 

eventually realised that this was the only option the Crown was 30 

giving to Ngāti Whātua Ōrākei – we either joined the Tāmaki 

Collective, or we would be delayed in receiving any further redress 

in Tāmaki. The leadership of Ngāti Whātua Ōrākei then encouraged 

our whanau to vote for the deal. By taking this perspective, we had 
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94% approval for the deal. I attended all of the whanau ratification 

hui and led presentations to explain the settlement. At each hui 

there was significant concern from attendees over the proposed 

collective RFR and maunga redress. It was important for us to say 

that the collective redress items were not recognition of mana 5 

whenua rights particularly as for example, Ngāti Whātua Ōrākei 

have no such rights in Miranda, Waiuku or Port Waikato. 

 

27 Mr McEnteer also says at paragraph [135] that Ngāti Whātua Ōrākei 

claim that the iwi of the Tāmaki Collective only received the 10 

collective Treaty settlement redress because Ngāti Whātua Ōrākei 

consented to this as an exercise of our “exclusive” mana. To clarify, 

the redress for maunga did not make any findings or comments on 

mana whenua. Instead each iwi in the Tāmaki Collective identified 

maunga in Tāmaki Makaurau that it had a spiritual, ancestral, 15 

cultural, customary and historical interest in. Mr McEnteer identifies 

at paragraph [101] of his brief of evidence which iwi claim to have 

interests in each maunga. There was no temporal element 

associated with these interests, or research undertaken to reflect or 

test the strength of these interests. Ngāti Whātua Ōrākei then agreed to 20 

follow this arrangement on the basis that this had no 

effect on our mana whenua in Tāmaki. Had we been asked to 

identify the maunga with which we had a mana whenua interest as 

at 1840, we would have initialled only those within the 2006 RFR 

Area and the 1840 Transfer Land. 25 

 

Liane Ngamane / William Peters / Hauāuru Rawiri 

28 Also for Marutūāhu, Ms Ngamane at paragraph [12] of her evidence 

and Mr Peters at paragraph [14] of his evidence, make similar 

claims about Ngāti Whātua Ōrākei’s lack of objection to the Tāmaki 30 

Collective redress. Ms Ngamane, at paragraph [13], says further 

that “had such a claim been raised to our faces in a collective hui of 

all 13 tribes, we would have discussed the issues kanohi ki te kanohi 

under tikanga as we did for all the issues that arose during the 
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Tāmaki Collective negotiations”. Mr Rawiri says the same at 

paragraphs [63]-[64] of his brief of evidence. I recall Mr Rawiri 

himself raising in a collective hui that ‘Ngā Mana Whenua’ did not sit 

well with him as he knows that only Ngāti Paoa are the (singular) 

mana whenua in its heartland. I had proposed ‘Ngā Iwi o Tāmaki 5 

Makaurau’ as a more appropriate name to reflect that the collective 

arrangements were not conferring mana whenua on anyone. 

 

29 While, again, neither witness could claim to be privy to our internal 

discussions, in fact we did voice objection. I refer again to the 10 

several presentations that I made on behalf of Ngāti Whātua Ōrākei 

both to OTS and to other iwi that proposed a tikanga-based solution 

for the Tāmaki-wide redress. I refer in particular to the slide 

reproduced below which indicates Ngāti Whātua Ōrākei was: 

 15 

29.1  “shocked that there are shared interests for the whole rohe 

i.e. our interest is exactly the same as Hauraki’s in Motu-a- 

Ihenga as with Tainui/Waikato in Mt Māngere; 

 

29.2  It says we all have exactly the same history, the same 20 

stories, the same turangawaewae, on every square metre of 

the new Tāmaki; 

 

29.3  This doesn’t make sense to Ngāti Whātua o Ōrākei; and 

 25 

29.4 But … we will live it if there were no other option”: 
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[332.21470] 

 

Karen Wilson 5 

30 On behalf of Te Ākitai Waiohua Ms Wilson at paragraph [22] her 

brief of evidence says that she does not recall any objection by any 

groups to a summary of the Redress Deed which states “The Collective 

approach recognises that the iwi and hapu have various overlapping 

customary interests within Tāmaki Makaurau which would not have 10 

been possible to consider separately from each 

other”. I agree, insofar as that summary related to the maunga and 

the regional RFR: it reflected Sir Douglas Graham’s “way forward” 

for Treaty settlements in Tāmaki Makaurau, which was to “put to 

one side” the issue of mana whenua “and instead regard is had to 15 

interests in the whole”. [332.21443] 

 

31 At paragraph [25] of Ms Wilson’s brief of evidence, she says that 

there were not any overt or stated objections to other groups also 

having interests in Tāmaki. This is incorrect. I attended numerous 20 

negotiation hui with Ngāti Whātua Ōrākei kuia and leader Puawai 

Rameka where she challenged the other iwi numerous times. She said 

she did not know who the iwi were, where they were from, or 
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where their marae or urupa in Tāmaki were. Further, from what I 

recall, there were no debates on the extent of interests once it was 

decided by Sir Douglas Graham that the Collective was not intended 

to affect mana whenua in Tāmaki Makaurau. 

 5 

32 At paragraph [35] of Ms Wilson’s brief of evidence, she refers to 

negotiations between the iwi in the Tāmaki Collective regarding the 

maunga in Tāmaki and that all iwi had historical associations and 

interests in the maunga. In these negotiations Ngāti Whātua Ōrākei 

noted its connection to all the maunga based on its Ngā Oho 10 

whakapapa. In these hui we also said that we hoped that 

eventually all iwi would only list their interests against maunga that 

they had ahi kā over and leave the day-to-day kaitiakitanga of each 

maunga to the ahi kā iwi. I also stated in hui that I hoped this 

would also one day apply to the RFR where we’d all be mature and 15 

not buy land in the heartland of others, but discuss with the ahi kā 

first and seek their approval (or trade our pre-emption rights). 

 

33 As a related point, at paragraphs [50]-[52] of Ms Wilson’s brief of 

evidence, she refers to a number of collective fora which were 20 

formed to represent iwi interests in Tāmaki. Ngāti Whātua Ōrākei 

has raised numerous concerns to Auckland Council about how these 

forums fail to recognise Ngāti Whātua Ōrākei having primary mana 

whenua over Tāmaki, and that the other 19 iwi usually called upon 

to participate do not have mana whenua over Tāmaki. Ngāti 25 

Whātua Ōrākei remains involved with some of these fora, but as a 

pragmatic compromise, not dissimilar to why Ngāti Whātua Ōrākei 

joined the Tāmaki Collective. Ngāti Whātua Ōrākei has filed legal 

proceedings that relate to the consideration of tikanga and 

overlapping interests by local government in resource consent 30 

applications. The High Court has recently held that the Environment 

Court has jurisdiction to consider evidence and make findings about 

the relative strengths of interests of iwi in Tāmaki. This litigation is 

ongoing. 
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James Brown 

34 On behalf of Ngāi Tai Ki Tāmaki, Mr Brown at paragraphs [68]-[70] 

of his evidence describes that iwi’s reluctance to join the Tāmaki 

Collective too. The Deed was not initially ratified, because “our iwi 

… felt very strongly that certain motu belonged to Ngāi Tai Ki 5 

Tāmaki and did not belong to other iwi, or at least not to all other 

iwi within Tāmaki Makaurau”. I consider this shows Ngāi Tai Ki 

Tāmaki was in a position of difficulty, the same as Ngāti Whātua 

Ōrākei in relation to the Tāmaki Collective redress. 

 10 

35 I also note that Ngāi Tai Ki Tāmaki has taken similar action to Ngāti 

Whātua Ōrākei in relation to its claims for primary mana whenua. I 

am aware of litigation that has progressed to the Supreme Court in 

which Ngāi Tai Ki Tāmaki were actively seeking primary mana 

whenua interests on Motutapu Island. Media coverage of the case 15 

describes that Ngāi Tai Ki Tāmaki has “claimed rangātiratanga, 

exclusive rights, to conduct commercial tours on the Rangitoto and 

Motutapu motu (islands) in the Hauraki Gulf for at least five years.”3 

 

William Peters 20 

36 At paragraph [17] of Mr Peters’ brief of evidence, he says that Ngāti 

Whātua Ōrākei has a campaign of intimidation against Auckland 

Council and other iwi in central Auckland in the local government 

setting. Mr Peters says this is as a result of Ngāti Whātua Ōrākei’s 

“embarrassing claims of exclusivity and veto”. I do not consider our 25 

mana whenua and ahi kā in Tāmaki to be embarrassing in any way 

and make a similar observations to this comment as I did above 

about the use of Pākehā terms such as “exclusive” and “veto”. I 

reject the assertion of intimidation – we merely assert our rights to 

the whenua and can clearly articulate these in hui in terms of 30 

whakapapa and ongoing and continuing occupation. We challenge 

iwi such as Mr Peters’ to do the same which they fail to do because 

they have very little, if any, such kōrero. When Ngāti Whātua 

Ōrākei is represented at local government fora, we engage with 
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other iwi and local government on the basis of tikanga principles, in te 

reo Māori, rather than by using the language ascribed to us by 

Marutūāhu. 

 

Te Ākitai/Ngāti Whātua Ōrākei overlapping claims 5 

engagement 

37 At paragraphs [78]-[107] of Ms Wilson’s brief of evidence, she 

recounts the summary of engagement between Te Ākitai Waiohua 

and Ngāti Whātua Ōrākei regarding overlapping claims. 

 10 

38 I can see that Ms Wilson says at paragraphs [95]-[96] that Te Ākitai 

did not receive some correspondence sent by Ngāti Whātua Ōrākei 

Trust or our solicitors to Te Ākitai because it was “sent only to an 

email address of mine that was not being used”. I note that I am 

involved in a number of iwi fora with Ms Wilson throughout Tāmaki, 15 

and have always used the same email address for her. 

 

39 Ms Wilson also says at paragraph [103] that it was an “unpleasant 

surprise” to hear that “our redress was being challenged by way of 

the Court hearing”. However, Te Ākitai are not a defendant in this 20 

litigation and applied for interested party status on their own 

initiative. Ngāti Whātua Ōrākei does not seek any legal findings 

about redress offered to Te Ākitai, rather the redress offered to that 

iwi is an example of what Ngāti Whātua Ōrākei says is a defective 

overlapping claims policy. 25 

 

40 Ms Wilson also says, again in paragraph [103] that “Te Ākitai 

Waiohua have not had the opportunity to challenge land redress of 

some of the other groups or the negotiated arrangements with the 

Crown”. I do not know which groups Ms Wilson is referring to, but 30 

in my view it is significant that Te Ākitai Waiohua did not oppose 

Ngāti Whātua Ōrākei’s position in the Waitangi Tribunal in 2006 and 

2007, and were only invited to join discussions about collective 

redress in Tāmaki by Sir Douglas Graham.4 Nor do they claim that 
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Ngāti Whātua Ōrākei is trying to assert it has a “veto” over Tāmaki.  

 

41 Relatedly, at paragraph [69] of Ms Wilson’s brief of evidence she 

says that, because Te Ākitai Waiohua was one of the last Tāmaki 

groups to settle our historical claims, there were limits on how many 5 

properties are available for redress. I note that there are still 

dozens of schools within Te Ākitai Waiohua’s heartland in Māngere 

that could be selected instead. 

 

Recent engagement with Marutūāhu and Te Ākitai 10 

42 On 15 June 2020, Minister Little and his OTS officials wrote to Ngāti 

Whātua Ōrākei, Marutūāhu and Te Ākitai encouraging tikanga based 

discussions between the groups with a view to resolving our 

differences. [335.23410] By reference to a short Zoom meeting 

we held with the Minister in February 2020, the Minister said he was 15 

“supportive of further efforts to resolve your overlapping interests 

with the Marutūāhu Collective and Te Ākitai Waiohua”. And further: 

 

I am prepared to delay moving to the next milestone for these 

settlements – signing of the Marutūāhu Iwi Collective Redress 20 

Deed and initialling of the Te Ākitai Waiohua [Deed of 

Settlement] – if there is a real possibility that a further attempt to 

address your overlapping interests together could be successful. 

… 

… I will approach those two groups and urge all parties to make 25 

genuine efforts to engage together in a timely way, with a 

genuine desire to resolve the issues between you. Clearly, this 

needs to occur without delay. 

[335.23410] 

 30 

43 We took this correspondence as a positive sign, even though it has 

come some five years after this litigation was filed. Nonetheless, we 

embarked on tikanga-based processes with Marutūāhu and Te Ākitai 

respectively. I can see that Ms Ngamane and Mr McEnteer from 
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Marutūāhu, and Ms Wilson from Te Ākitai have commented on those 

discussions in their evidence. I will describe those discussions 

generally from my perspective, before commenting on their evidence. 

COURT ADJOURNS: 12.56 PM 

  5 
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COURT RESUMES: 2.16 PM 

THE COURT ADDRESSES MR HODDER – HOUSEKEEPING (14:16:50) 

 

MR HODDER ADDRESSES THE COURT – CORRECTIONS TO PARAS 234, 

235 AND 237 (14:17:20)  5 

 

WITNESS CONTINUES READING BRIEF OF EVIDENCE 

 

Negotiations with Marutūāhu 

44 Minister Little’s correspondence is recorded in a letter to Paul 10 

Majurey dated 15 June 2020, which was copied to us. 

[335.23412] It states that: 

 

44.1  Ngāti Whātua Ōrākei’s view is that it holds mana over central 

Tāmaki, and is “looking for acknowledgement that the nature 15 

of Ngāti Whātua Ōrākei interests are different from those 

other groups who also claim interests in the same area”; 

 

44.2  The present litigation “will involve a substantial commitment 

of time and resource” and that it would be “desirable for both 20 

of us to avoid such time and resource costs if at all possible”; 

 

44.3  The Minister is “conscious of the value of tikanga-based 

engagement in relation to overlapping interests”; 

 25 

44.4  The Minister supports the proposal from Ngāti Whātua Ōrākei 

for tikanga engagement with Marutūāhu; 

 

44.5  The Minister expects that “Ngāti Whātua Ōrākei and the 

Marutūāhu Collective will make genuine efforts to engage 30 

together in a timely way, with a genuine desire to resolve the 

outstanding issues between you”; 
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44.6  The Minister’s position “may disappoint [Mr Majurey] and [Mr 

Majurey] may have concerns about further delay to the 

Marutūāhu Iwi Collective Redress Deed.” The Minister 

indicated he remained “committed” to signing the Deed in “as 

timely a way as possible”. 5 

 

45 Following the Minister’s indication, Ngāti Whātua Ōrākei entered into 

discussions with Marutūāhu. I will not provide detail of our without 

prejudice conversations, but I will describe the events that occurred 

in public between Ngāti Whātua Ōrākei and Marutūāhu. 10 

 

46 On 19 July 2020 there was a hui at Wharekawa. This marae is 

associated with Ngāti Paoa. Ngāti Whātua Ōrākei travelled to 

Kaiaua in the Firth of Thames and were warmly welcomed by Ngāti 

Paoa and other Marutūāhu iwi. 15 

 

47 Mr Rawiri also refers to these hui at paragraphs [54]-[59] of his 

brief of evidence. He says at paragraph [57] Ngāti Paoa presented 

“[g]enealogy, land interests, sea interests, ancestral history, 

relationships, the positives and negatives”. 20 

 

48 The korero on the marae confirmed that Ngāti Paoa is the iwi within 

Marutūāhu with primary interests in Tāmaki, West of the Tāmaki 

river. This kōrero is of course consistent with the Kawenata. We 

did not hear kōrero from the other Marutūāhu iwi about interests in 25 

Tāmaki generally, or specifically to the lists of sites of significance 

listed in the evidence of Morehu Wilson, William Peters and others. 

 

49 The hui was a remarkable success from our perspective. It brought 

together neighbouring iwi in a way that was consistent with tikanga, 30 

and brought together whānau that have not engaged like this on a 

marae since the historic peace agreements of the 1800s. 

 

50 A second reciprocal hui was hosted by Ngāti Whātua Ōrākei at the 
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Ōrākei marae on 26 July 2020. It was another success. The kōrero 

was powerful from Ōrākei and Ngāti Paoa, but again there was no 

korero from other Marutūāhu tribes about their specific connections 

to Tāmaki Makaurau beyond their connection to the Tainui waka. If 

Marutūāhu had those kōrero to share, the marae ātea would be the 5 

appropriate forum for them to be heard. We advised the Minister of 

the positive hui by letter dated 31 July 2020. [335.23415] 

 

51 I can see that Ms Ngamane at paragraph [19] of her evidence 

considers the hui “brought together large numbers of our peoples 10 

and were held in a respectful manner”. She says by contrast “with 

other iwi elsewhere in the motu who have been preaching tikanga 

but have found all manner of excuses throughout the whole year to 

avoid meeting with us face to face – even once”. I do not know 

which iwi Ms Ngamane is referring to, or the relevance of this 15 

statement to the Ōrākei-Marutūāhu hui. I do know however that 

other iwi such as Ngāti Wai and Ngāi Te Rangi have been frustrated 

with the Hauraki Collective and their past practice of avoiding 

similar hui. The report of the Waitangi Tribunal in the WAI 2840 

inquiry makes this clear. 20 

 

52 Despite our hui on the marae, we were not able to reach a 

resolution. We did not consider that the leadership of Marutūāhu, 

led by Paul Majurey, were engaging consistently with the principles 

of tika, pono and manaakitanga. We advised the Minister of this in 25 

a letter dated 25 August 2020. [335.23435] 

 

Negotiations with Te Ākitai Waiohua 

53 Our negotiations with Te Ākitai Waiohua did not reach the marae. 

Our conversations were tikanga-based, but we were not ultimately 30 

able to reach agreement about our respective views about our 

tikanga interests in Tāmaki. We recorded our views in a letter 

updating the Minister dated 21 August 2020. [335.23433] 
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54 Very recently, on 16 November 2020, Minister Little wrote again to 

Ngāti Whātua Ōrākei. [335.23443] He expressed his 

disappointment that we were not able to resolve our differences as 

to the redress, but nonetheless proposed to “in the coming weeks, 

consider whether overlapping interests in relation to Te Ākitai 5 

Waiohua’s redress offer have been addressed to the Crown’s 

satisfaction. … If I decide overlapping interests have been 

sufficiently addressed, I would look to initial a deed of settlement 

with Te Ākitai Waiohua in December”. 

 10 

55 This news took us by surprise. It is completely inconsistent with the 

Minister’s indications that he intends to take tikanga matters 

seriously, as well as the proposed updates to the overlapping claims 

policy that are being considered by his officials. The Minister’s 

position on Te Ākitai redress has re-emphasised the doubts we have 15 

about the Crown’s integrity relating to overlapping claims, which is 

at the heart of this litigation. 

 

56 On 24 November 2020 Ngāti Whātua Ōrākei sent a letter to Minister 

Little expressing our concerns with this approach. [335.23444] In 20 

particular we stated our disappointment that a tikanga process had 

not been followed by Te Ākitai and that the Crown had not made 

sufficient space for Te Ākitai and Ngāti Whātua Ōrākei to continue 

with a tikanga engagement. We have requested that the Minister 

reconsider his approach, however given our previous experience in 25 

these matters, we do not expect this will occur. 

 

Other iwi connections to Tāmaki 

57 In this section, I respond to evidence provided from James Brown, 

Nigel Denny, Harry Mikaere, Walter Ngamane, Dr Korohere Ngāpo, 30 

Te Warena Taua, David Wilson, and Morehu Wilson. To the extent 

Hauāuru Rawiri relies on the evidence of Morehu Wilson, which he 

says he does at paragraphs [10] and [11] of his evidence, then I 

respond to Mr Rawiri’s evidence as well. I will group my responses 
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to these witnesses with the party they have provided evidence for, 

as well as by individual witnesses. 

 

Evidence from Marutūāhu 

58 I make a general observation about the Marutūāhu group of five iwi. 5 

I understand that, historically, several of the Marutūāhu tribes 

travelled together around the Hauraki, Tāmaki Makaurau, Waikato 

and Mahurangi areas. But by and large, Ngāti Whātua Ōrākei’s 

historical interactions with Marutūāhu iwi were only with Ngāti Paoa. 

I have made this clear in my earlier statement, but consider it is 10 

important to emphasise because many of the witnesses for 

Marutūāhu do not make it clear which iwi in particular makes 

tikanga-based claims into the rohe of Ngāti Whātua Ōrākei. I will 

comment on specific claims by Marutūāhu witnesses in this section 

of the statement, but it is important to understand that Marutūāhu 15 

is not itself an iwi (and to my knowledge does not claim to be one). 

 

59 To this end, I agree with the description of the relationship between 

Ngāti Paoa within the Marutūāhu tribes, as set out in the joint brief 

evidence of Ted Andrews and Glen Tupuhi at paragraphs [34]-[36]: 20 

 

34. Ngāti Paoa is part of the Marutūāhu Confederation of five 

related tribes composed of the descendants of the eponymous 

ancestor Marutūāhu. The other tribes include: 

 25 

(a) Ngāti Maru; 

 

(b) Tamaterā; 

 

(c) Ngaāti Whanaunga; and those earlier tribes absorbed 30 

by them; and 

 

(d) Ngāti Rongo-u. 

 

35 



451 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

35. The Marutūāhu tribes are closely linked and have, in the 

past, consulted together over issues concerning Hauraki iwi 

politics and acted collectively. 

 

36. Importantly, however, Ngāti Paoa has also always acted 5 

unilaterally and autonomously and even fought against the other 

Marutūāhu tribes from time to time. In particular, Ngāti Paoa 

established and maintained its own territories distinct from 

Marutūāhu. This was acknowledged by the Maori Land Court 

judgments in favour of Ngāti Paoa in the Auckland Central 10 

Railways settlement case. 

 

60 Relatedly, Mr McEnteer at [160] of his brief of evidence suggests 

that it is disrespectful to describe the iwi of Marutūāhu as coming 

from Thames. However, my understanding of the heartland of the 15 

Marutūāhu iwi is based on centuries of research, whakapapa and 

kōrero. I also note that Marutūāhu leaders describe their heartland 

as centring in the Thames/Hauraki region. For example, the website 

of Ngāti Maru states:5 

 20 

The heartland of Hauraki is shared by Ngāti Maru and the other 

Marutūāhu tribes including Wharekawa, Whakatiwai, Kaiaua, 

Waitakaruru, Piako, Moehau, Manaia, Waikawau, Whangapoua, 

Tairua, Whangamata, Ohinemuri, Hikutaia, Omahu, Pakirarahi, 

Kirikiri, Kopu, Te Totara, Maramarahi, Te Kauaeranga, 25 

Tarakonaiti, Waiotahi, Moanataiari, Tararu, Ruamahang 

including the islands scattered throughout Tikapa Moana and Te 

Tai Tamawahine. 

 

The settlements of Ngāti Maru were spread throughout Hauraki, 30 

but the stronghold of Ngāti Maru was around the Thames area. 

The stronghold of Ngāti Maru has always been concentrated 

around the Thames region from Hikutaia in the south as far as 
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Te Puru in the north traversing both sides of the Waihou rive and 

Firth of Thames in places with other Marutūāhu Iwi. 

 

(emphasis added) 

 5 

Morehu Wilson / Hauāuru Rawiri 

61 At paragraphs [51]-[56] Mr Wilson describes three events which 

demonstrate “Ngāti Paoa and Marutūāhu were living in Tāmaki”. 

 

62 The first event describes Ureia, a taniwha with significance to 10 

Marutūāhu. Ngāti Whātua Ōrākei acknowledge this kōrero of 

Hauraki iwi. The site is just to the west of the Auckland Harbour 

Bridge on-ramp on the southern side. There are also other taniwha 

stories of other iwi such as Mokai that dwells in Helleyers Creek. 

There is close to 1000 years of occupation of Aotearoa and Tāmaki 15 

with names left by many different iwi. Our own Ōkahu Bay was 

named by Te Arawa however they do not claim equal mana whenua 

to us there as they have moved on. 

  

63 It is said that Waiohua lured Ureia into the Manukau, snared him 20 

and killed him before distributing its remains amongst the people 

and thus eaten. This was a cause of war between the two parties. 

Russell Stone notes:6 

 

They invaded Tāmaki destroying some of the most prominent pa 25 

including Maungawhau. Once the utu account had been squared 

by the spilling of blood, they returned home. 

 

64 Ultimately the mana of Ureia was extinguished by Waiohua, and 

Hauraki returned home. 30 

 

65 The second event relates to Kapetaua, an ancestor of Patukirikiri. 

The story of Kapetaua is represented as a carving on our whare at 

Ōrākei marae. The carving is one of many that acknowledges the 
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stories of Tāmaki Makaurau, our connection to them and them to 

us. The Kapetaua carving tells the story that Kapetaua was left on 

Bean Rock as a boy by his brother in law who wanted him to drown. 

When Kapetaua grew to adulthood he came from Waiheke and 

sacked a number of Pā. The rock is called Te Toka a Kapetaua 5 

which is clearly visible from our marae. The era of Kapetaua was 

however well before Kiwi Tāmaki and the invasion and occupation of 

Te Taoū. By the account of Patukirikiri, Kapetaua was born at Oue 

pā – Duders Beach in Hauraki rohe.7 

 10 

66 The third event describes attacks by Ngāti Maru rangatira 

Kahurautao against Waiohua at Maungawhau. Mr Wilson does not 

provide an approximate date for these attacks. However, Paora 

Tūhaere, a Ngāti Whātua leader in the 1860s to 1890s places the 

death of Kahurautao and the wars of revenge led by Rautao at 15 

about 1630-1640 and before the era of Huakaiwaka of Te Wai o Hua 

who established his pā at Maungawhau.8 

 

67 Russell Stone also places the era of Kahurautao as in the ‘later 17th 

century’.9 This would be either during or towards the end of the 20 

great Huakaiwaka’s reign and well before his grand-son Kiwi 

Tāmaki’s reign. Kiwi is well regarded as holding the undisputed 

mana of Tāmaki in his lifetime. He was born on Maungawhau and 

constructed the impregnable Maungakiekie Pā as his main base 

during his leadership. It is not conceivable that Marutūāhu could 25 

claim that the power and mana of Tāmaki shifted to them and 

stayed with them ever since on account of the battles following 

Ureia and Kahurautao. 

 

68 At paragraph [33] of Mr Wilson’s brief of evidence, he says that 30 

Marutūāhu were a highly mobile maritime people, and in this 

context the boundaries of central Auckland include the sea to 

Marutūāhu. He also says it is important to “remember” that the 

location of Waipapa and Taurarua were coastal locations before 
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much of the coastline was reclaimed. At paragraphs [15]-[25] of 

his brief of evidence, Mr Rawiri describes Ngāti Paoa and Marutūāhu 

connections with central Auckland and east Auckland. 

 

69 Mr Wilson also describes various sites that he says that Marutūāhu 5 

has connections with: 

 

69.1  At paragraphs [53]-[54] of Mr Wilson’s brief of evidence, he 

says that Marutūāhu has connections to Te Okā Pā, (Point 

Erin) and Onepuwhakatakataka (Hobson Bay). 10 

 

69.2 At paragraph [58] of Mr Wilson’s brief of evidence, he says 

that Ngāti Paoa were living in many Pā and Kāinga in Tāmaki 

until the battles with Ngāpuhi until 1821-1822, including at 

Maungauika (North Head), Takarunga (Mt Victoria), Kiritai 15 

(Takapuna), Ōkā (Pt Erin), Te Tō (Victoria Park), 

Maungawhau (Mt Eden), Pukekawa (Auckland Domain), 

Waipapa and Taurarua (Parnell), Waitipinaki (Kohimarama), 

Whanganui (Kohimarama), Mauinaina (Glen Innes), Mokoia 

(Panmure) and Ōtahuhu. At paragraph [28] of his brief of 20 

evidence Mr Rawiri says Ngāti Paoa resided at North Head, Mt 

Victoria, Takapuna, Point Erin, Victoria Park, Mount Eden, 

Auckland Domain, Parnell, Kohimarama, Whanganui- 

Kohimarama, Glen Innes, Panmure and Otāhuhu. 

 25 

69.3  At paragraphs [63]-[64] of Mr Wilson’s brief of evidence, he 

says that a Ngāti Paoa chief was living at Te Pupu o Kawau, a 

pā on the Tāmaki River, after the 1740 raupatu. Mr Rawiri 

makes the same claim at paragraph [31] of his evidence. 

 30 

70 Through these descriptions of sites around Tāmaki Makaurau, I take 

Mr Wilson and Mr Rawiri to suggest that a Marutūāhu presence in 

these sites equates to a mana whenua interest, and/or that visiting 

these areas demonstrates the ahi kā of Marutūāhu. However: 
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70.1  Mr Wilson and Mr Rawiri do not provide historical written 

references for these claimed sites of occupation. I would 

expect them to be able to refer to research about distinct 

whakapapa, kōrero or natural features of these sites that 5 

emphasises their significance to the tribal identity of 

Marutūāhu. For example, Mr Wilson acknowledges the 

importance of tohu whenua (naming landmarks) in relation to 

Point Erin and Hobson Bay. But he does not provide the 

same level of detail in relation to other claimed pā and kāinga 10 

in Tāmaki. 

 

70.2  In particular, I have extensively reviewed historical written 

research to test Mr Wilson and Mr Rawiri’s claims such as the 

Native Land Court Minutes, and writings by Stone, Ballara and 15 

George Graham. I have not found reference to Ngāti Paoa or 

Marutūāhu living at the sites that are within the Ngāti Whātua 

Ōrākei heartland that Mr Wilson claims, being Te Tō, Okā, 

Maungawhau, Pukekawa, Taurarua, Victoria Park nor 

Waipapa. They may well have visited these places, but not as 20 

the mana whenua/ahi kā– rather they were as friends or 

allies of Ngāti Whātua Ōrākei (at this time the two iwi were at 

peace). Access to resources is not ‘shared mana whenua’. 

Their permanent pā were at Mokoia and Mauinaina in the 

east. 25 

 

70.3  In relation to Pukekawa (Auckland Museum hill), there is no 

evidence to suggest anyone lived there. This is the hill the 

Auckland War Memorial sits atop. Its name means ‘Sour Hill’ 

‘because the land thereabouts was “kawa” (sour or bitter) and 30 

would not grow kumara”.10 It is unlikely a kāinga would be 

based there at any time. 

 

70.4  In relation to Maungawhau, it was once occupied by Kiwi 
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Tāmaki’s people before he moved his main pā to 

Maungakiekie.11 Maungawhau was best known for its kumara 

crops, but became extensively overgrown and uninhabitable 

once Waiohua migrated to Maungakiekie. Stone notes:12 

 5 

…Maungawhau was abandoned then, or after a later assault, is 

likewise not certain. All that can be said is that when Pakeha first 

came to Auckland they reported that regenerating bush had fully 

taken over Maungawhau and its terraces were rankly 

overgrown. 10 

 

70.5  I am aware of kōrero that Ngāti Paoa have previously stayed at 

Te Tō, as they did at St George’s Bay (which I describe in my 

earlier statement at paragraphs [116]-[118]). But that was with 

the express agreement of Te Taoū and Āpihai Te Kawau 15 

following the conclusion of peace ceremonies. That permission 

was given to Ngāti Paoa, not the five tribes that 

comprise Marutūāhu. That is an important distinction. 

 

70.6  In relation to Hobson Bay (or Whakatakataka), Agnes 20 

Sullivan’s research places this pā within the Ōrākei kāinga 

complex which was a major connected network of smaller 

encampments belonging to Ōrākei during peace time.13 

[303.01638] I also note the evidence of Ngāpuhi woman 

Matire Toha in the Ōrākei Minute Books who stated “they 25 

[Ngāti Whātua Ōrākei] were living at Whakatakataka, Ōrākei, 

Ōkahu and Rangitito”.14 This evidence, and the further 

extracts from the Ōrākei Minute books I will refer to in my 

evidence, are taken from the transcription of the Ōrākei 

Minute books that was commissioned by Marutūāhu in 2005. 30 

[305.02693] I am aware there are other transcriptions. 

[302.00704] [303.01303] 

 

70.7  I do not understand the reference to Te Pupu o Kawau in 
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relation to the land at the core of Ngāti Whātua Ōrākei’s claim 

in the High Court. Te Pupu o Kawau is well east of our 

heartland, and is in the centre of the heartland of Ngāti Paoa. 

Despite our strong connection to this place being ‘the bundle 

of Kawau’ where Āpihai Te Kawau hung his cut hair in a tree, 5 

we do not claim mana of the whenua there.15 In our view the 

mana lies with Ngāti Paoa. 

 

71 Mr Wilson also comments on a number of peace meetings between 

Ngāti Paoa and Marutūāhu and Ngāti Whātua Ōrākei. For example: 10 

 

71.1  At paragraph [74] of Mr Wilson’s brief of evidence, he says 

that Ngāti Whātua sought consent from Ngāti Paoa and 

Marutūāhu before it settled at Ōkahu and Ōrākei. 

 15 

71.2 At paragraph [81], Mr Wilson suggests “Uruamo and 

Whatarangai requested approval to move to Ōrākei” , and at 

paragraphs [85] and [87], he refers to peace meetings 

between Ngāti Whātua and Ngāti Paoa at Ōrākei and Ōkahu 

Bay and that Kahukoti of Ngāti Paoa said, about Ōrākei “it is 20 

well, kindle the fires for us”. Mr Rawiri refers to the same 

events at paragraphs [43]-[44] of his evidence. 

 

72 In my view, Mr Wilson and Mr Rawiri misrepresent these events. 

There is no evidence to suggest that Ngāti Whātua Ōrākei sought, or 25 

even required, the consent of Ngāti Paoa or Marutūāhu to live at 

Ōrākei or Tāmaki. The evidence of Ngāpuhi woman Matire Toha 

that I set out above at paragraph [67.6] suggests the same, as does the 

evidence of Warena Hengia of Ngāti Whātua. Warena Hengia was the 

mokopuna of Tangihua, one of the sisters of Tuperiri who 30 

was murdered by Kiwi Tāmaki. Hengia’s evidence in the Ōrākei 

Block hearings rejects the claims that Kahukoti (of Ngāti Paoa) was 

  living at Ōkahu, and instead gave evidence that Kahukoti came to 

the existing Te Taoū pā to complete the peace arrangements with 
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Āpihai Te Kawau (after similar peace meetings at Orere and 

Ōtahuhu):16 

 

Do you remember Kahukoti coming to Ōkahu? Yes. 

 5 

Was the first pa built then? Yes. The first pa had been built when 

Kahukoti came. 

 

What did Kahukoti come to Ōkahu for? To make peace with Te 

Tao (sic Taoū). 10 

 

What did Kahukoti and Te Tao do? I must go to the place where 

Te Tao (sic Taoū) saw Kahukoti as that was the cause of 

Kahukoti coming. Sixty of Te Tao (sic Taoū) went to Orere. I was 

among them. We went to Kahukoti. That was the peace making 15 

of Te Tao (sic Taoū). On the following day the … the property of 

Te Tao (sic Taoū) was given 20 guns, 10 cartouche boxes. Then 

we came back after us came Kahukoti. He came to Ōkahu. Then 

the peace making was put on a solid basis. Then was the word 

of Uruamo about which you have heard. This was the word of 20 

Uruamo to Kahukoto “I shall light my fire today on my own land” 

(places settlement, home, Kainga). Kahukoti then said in reply 

“to whom does your place belong to. O! My father!” That was the 

end. 

… 25 

Was that the cause of Kahukoti coming to Ōkahu? Yes. 

Because that was a partial peace making. It was necessary for 

him to come to our house. 

 

Who were living at Ōkahu when Kahukoti came there? Te Tao 30 

(sic Taoū). 

 

Was there no one else there? No. 

(emphasis added) [305.02693] 
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73 I would only add that these peace agreements were made between 

Ngāti Paoa and Ngāti Whātua Ōrākei, not between Ngāti Whātua 

Ōrākei and Marutūāhu. Our 2017 Kawenata process with Ngāti Paoa 

made references to these historical peace agreements to ensure 

that our contemporary agreement could ground itself in our past 5 

historical agreements. For example, Ngāti Whātua Ōrākei and Ngāti 

Paoa acknowledged the areas in which each held lead or primary 

mana whenua, and areas where interests are shared. These areas 

align with the historical concentration of the tikanga interests of 

each iwi. Marutūāhu did not attend the 2017 Kawenata and nor 10 

would we expect them to. Ngāti Whanaunga representatives 

however did attend given their close whakapapa to Ngāti Paoa and 

gave a supportive speech from the paepae. 

 

74 I also note that Mr Wilson refers to the 2017 Kawenata at paragraph 15 

[123] and indicates that he intends to “stand by it”. Mr Rawiri also 

says, at paragraph [52(g)] of his brief of evidence, that “we still 

hold to it”. I do not agree that Mr Wilson or Mr Rawiri have acted 

consistently with the Kawenata. As negotiators towards the 

Kawenata, Mr Wilson and Mr Rawiri on behalf of Ngāti Paoa signed 20 

the Kawenata including the areas that Ngāti Paoa agreed it had lead 

interests, and where Ngāti Whātua Ōrākei had lead interests. The 

paragraphs of Mr Wilson’s and Mr Rawiri’s briefs that I have replied 

to undermine the Kawenata. 

 25 

75 To give another example, at paragraph [138] of Mr Morehu Wilson’s 

evidence, he describes the North Shore redress as “substantial” and 

outside of the Ngāti Whātua Ōrākei heartland. Mr Rawiri says the 

same at paragraphs [66]-[68] of his evidence. I note first that in 

my view Marutūāhu, as the confederation of five tribes, does not 30 

have mana whenua on the North Shore. As I said earlier at 

paragraph [5], Ngāti Whātua Ōrākei recognises Ngāti Paoa there as 

well as Te Kawerau a Maki. Our agreement with Ngāti Paoa relating 

to the North Shore is set out in the Kawenata, where we each 
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recognise the relative strengths of interests on the North Shore. Mr 

Wilson and Mr Rawiri have direct knowledge of this, having 

negotiated the Kawenata. 

 

76 At paragraph [67] of his evidence, Mr Rawiri suggests that Ngāti 5 

Whātua Ōrākei did not seek the permission of Ngāti Paoa or 

Marutuahu to receive that redress. As I state above, we would not 

seek “permission” from Marutuahu in an area where they do not 

have mana whenua. I also note that the receipt by Ngāti Whātua 

Ōrākei of the North Shore redress predated the Kawenata by at 10 

least a decade and was forward looking as agreed by Mr Wilson and 

Mr Rawiri. The North Shore redress cannot be assessed through the 

lens of the Kawenata, and it is incorrect for Mr Rawiri to suggest 

that. 

 15 

77 Also at paragraph [138], Mr Wilson describes land that Ngāti 

Whātua Ōrākei owns at Glen Innes as part of our tribe’s “substantial 

and very valuable Treaty settlement redress” outside of our 

heartland. Mr Rawiri refers to the Glen Innes (Tauoma) properties 

at paragraph [66] of his evidence, and says the properties “are 20 

heartland areas of Ngāti Paoa and Marutuahu”. These descriptions 

are wrong – the Glen Innes site was not a part of our Treaty 

settlement. Ngāti Whātua Ōrākei purchased land (former school 

sites) from the Ministry of Education. We remain in discussions with 

Ngāti Paoa (as distinct from Marutūāhu) over the future of that site, 25 

in the spirit of the Kawenata. Whilst Ngāti Whātua Ōrākei could 

assert underlying tuku whenua rights derived from the ‘wedding 

gift’, the 2017 Kawenata was forward looking and again cannot be 

assessed through the lens of the Kawenata as is well known by Mr 

Wilson and Mr Rawiri. 30 

 

78 At paragraph [99] of his evidence, Mr Wilson claims that he is “not 

aware of any truly independent primary evidence showing Ngāti 

Whātua living at Maungakiekie, Ōkahu, Onehunga or Waipapa as at 
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6 February 1840. 

 

79 Mr Mikaere and Mr Ngamane make similar suggestions. I set out 

the relevant aspects of their evidence, before setting out my 

response below. 5 

 

Harry Mikaere 

80 At paragraph [55] of Mr Mikaere’s brief of evidence, similar to Mr 

Wilson, he says that Marutūāhu have connections to Pukekawa 

(Auckland Domain), Ōhinerau (Mt Hobson) and Maungarei (Mt 10 

Wellington). Mr Mikaere is of Ngāti Maru descent. He says “The old 

people also told and re-told the traditions of keeping warm our 

relationship with Tāmaki Makaurau”. Similarly to my response to Mr 

Wilson’s claim that “Marutūāhu” has connections to various sites 

within Tāmaki Makaurau, Mr Mikaere does not appear to provide 15 

references points for these claims. I obviously dispute that any of 

the Marutūāhu tribes have mana whenua at Pukekawa (Auckland 

domain) and Ōhinerau (Mt Hobson), which are in our heartland. But 

I do acknowledge the mana of Ngāti Paoa at Maungarei and wider 

Tauoma in east Tāmaki. 20 

 

81 David Simmons’ in his collection of Māori place names in Auckland 

connects Ōhinerau with Ngāti Whātua and Waiohua, not Ngāti Paoa 

or Marutūāhu:17 

 25 

OHINERAU “The place of Hinerau”. Hinerau was an ancestress 

from whom both Ngāti Whātua and Waiohua claim descent. The 

ancient name of Mount Hobson. 

 

Walter Ngamane 30 

82 At paragraphs [88]-[90] of Mr Ngamane’s brief of evidence, he 

discusses Ngāti Maru’s connections to Tāmaki. Relevantly, this 

includes Okā, Waipapa, Taurarua and Pukekawa. As noted earlier in 
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my evidence at paragraph [15] it would not be unusual that Ngāti Paoa 

could visit St George’s Bay and Waipapa given the historic 

peace that had been reached between the two iwi. Other iwi also 

stayed and traded at the Native Hostel including Ngāti Maniapoto 

and Ngāpuhi neither of whom are claiming mana whenua at 5 

Waipapa today. 

 

83 Mr Ngamane at paragraph [109] of his evidence asserts that 

“Taurarua was a Marutūāhu Pā”. This is simply false. 

 10 

Dr Korohere Ngāpo 

84 At paragraphs [91] of Mr Ngamane and [30]-[31] of Dr Ngāpo’s 

briefs of evidence, both say that Marutūāhu returned to Tāmaki in 

1830, before Ngāti Whātua Ōrākei. In response I note: 

 15 

84.1  I am not aware that there was a race to return to one’s 

former tribal lands following the temporary disruption of the 

‘Musket Wars’. However, it is clear Ngāti Paoa and others of 

Hauraki returned to Whakatiwai on the Firth of Thames.18 

 20 

84.2  In about 1831, Marutūāhu and Ngāti Whātua were asked to 

leave the Maungatautari area with Marutūāhu in particular 

having established 20 pā. The Ngāti Haua hosts, anxious of 

the possibility Marutūāhu may never leave, attacked 

Marutūāhu. Ngāti Haua supported by Waikato and Ngai Te 25 

Rangi. Ngāti Whātua fought alongside Marutūāhu in the battle 

named Taumata Wīwī. Peace was quickly brought, the result 

being Ngāti Paoa and Ngāti Whātua leaving and travelling 

together as far as Ngaruawahia before splitting apart. Ngāti 

Paoa returned to their lands at Whakatiwai and Ngāti Whātua 30 

went to Te Horo for a further four years. 

 

84.3  Despite the period of the ‘Musket Wars’ from 1820 to 1835 
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Ngāti Whātua returned periodically to Tāmaki Makaurau 

whenever they felt it was safe to do so. Āpihai Te Kawau 

helped Ngāti Paoa against Ngāpuhi led by Koperu in 1820 at 

Mokoia Pā but was away on his own war expedition (referred 

to as Amiowhenua) in 1821 when Hongi Hika attacked Ngāti 5 

Paoa again. He returned after Amiowhenua in 1822 to find 

Tāmaki deserted. Āpihai Te Kawau cautiously first went to 

Hikurangi (Waitakere Ranges) then Oneonenui, and then 

growing more confident he established a pā on the Waitematā 

at Te Rehu (behind the Auckland Zoo) and stayed for two 10 

years, while also planting at Ōkahu. 

 

Response to Marutūāhu claims to Tāmaki 

85 Our ancestors of Te Taoū, Ngā Oho and Te Uringutu gave significant 

evidence in the Ōrākei Court case stating their use of their rohe in 15 

the years well before, immediately prior to, and soon after 1840. 

These include: [305.02693] 

 

85.1 Evidence of Āpihai Te Kawau “Do you remember a pa at 

Mangakiekie (sic Maungakiekie)? Whose pa? It was my 20 

ancestor who lived at Mangakeikei (sic Maungakiekie). What 

ancestor? Tuperiri Wahakaki (Wahaakiaki) and Waitahaki (sic 

Waitaheke) and a number of others”.19 

 

85.2 Evidence of Warena Hengia: “You saw the remains of a pa 25 

at Mangakiekie (sic Maungakiekie)? Yes. I saw only the stumps 

of the posts. Whose pa was it? It was said to be Tupiriri’s (sic 

Tuperiri’s)”.20 

 

85.3 Warena Hengia again; “At the time of the fight at Orohi (sic 30 

Orohe) who was living at Mangakiekie (sic Maungakiekie)? Te 

Tao (sic (Taoū) and Tupiriri (sic Tuperiri)”.21 
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85.4 Evidence of Te Waka Tuaea (of Te Taoū); “Which was 

Kiwi’s pa? Mangakiekie (sic Maungakiekie). What became of 

that pa? The people had all been destroyed. Was it deserted 

when Tuperiri came to Mangere? Yes. Was that the last pa of 

Warohua (sic Waiohua)? Yes. Tuperiri took the pa at Mangere. 5 

After the taking of Mangere where did Tuperiri and his people 

live? He went back and returned with his people and settled 

at Mangakiekie (sic Maungakiekie)”.22 

 

86 Matire Toha from Ngāpuhi and married to Kati (the brother of Te 10 

Wherowhero), who lived on tuku lands from Āpihai at Pukapuka 

(Remuera), said the following in the Ōrākei hearings:23 

[305.02693] 

 

When you came to live at Pukapuka did you go to Ōkahu? Yes. 15 

What people were living there? Te Tao (sic Taoū), Ngaoho, and 

Uringutu. Was there a pa there? Yes. Was Te Kawau living 

there? He lived at Ōrākei and Ōkahu. 

… 

The first time you came to Ōkahu from Mangere who was living 20 

at Mangere? Waikatos. … Was Apihai there? Yes and he also 

came over to Ōkahu. Where was his permanent place at that 

time, Mangere or Ōkahu? He left his residence at Mangere to us 

and came to live at Ōkahu. 

… 25 

Where was Tinana’s pa?24 At Rangitoto (Remuera) near 

Ōrākei). 

 

87 The following evidence is from Te Hemara Tauhia of Ngāti Rango (a 

hapu of Ngāti Whātua o Kaipara). He has no whakapapa to any of 30 

Te Taoū, Ngā Oho or Te Uringutu:25 [305.02693] 

 

When you came here a month after the governor came were 

there any cultivations about here? We ate some of the potatoes 
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cultivated at Horotiu and down here also – where the beech 

trees are growing in Official Bay that was a clearing (folio 60). 

These were all I saw. Whose cultivations were they? I saw the 

Tao’s (sic Te Taoū) taking up the potatoes out of the ground and 

taking them to Ōkahu as the place was being overrun by 5 

Europeans. Were there any Maories (sic Maoris) living 

in whares about here? There were houses at Horotiu Te Taos 

(sic Te Taoū) were living there and also N. Mahutu (sic Mahuta) 

of Te Wherewhero (sic Te Wherowhero). 

 10 

88 The following evidence is from Pairama Ngutahi from Te Uri o Hau. 

He has no whakapapa to Te Taoū, Ngā Oho or Te Uringutu. This is 

also an example of tuku whenua:26 [305.02693] 

 

In whose governor’s time did you come back to Ōkahu? When 15 

Maketu was executed I came back. There was a pa then. Te 

Tao (sic Taoū) were living there then. There were no N. Paoa. 

When I came Tinana gave my brother and myself a piece of land 

at Rangitoto – I lived here for two years and cultivated the whole 

of the piece and planted it with peach trees and grape vines. 20 

Where did you go to after the two years? We gave back the 

piece of land and went to Kaipara.  

 

Did you ever go to Whakatakataka? I used to go there and 

return to the place I was living upon. Did you see any 25 

cultivations there? Yes. Houses? 

Yes. Whose were they? Te Tao (sic Taoū) Ngaoho and 

Uringutu. 

 

89 The following evidence is from Tamahiki Te Reweti who is Te Taoū 30 

and Ngā Oho. He provides significant detail about his use of the 

lands and specific crops and rotations. Waiariki is near Waipapa and 

Officials Bay. Horotiu is the Queen Street Valley:27 

 



466 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

Had you a cultivation at Horotiu? Yes. These were the first and at 

Waiariki. Where these before Ōkahu? Was Waiariki after Horotiu? After 

– 

Waiariki was after Horotiu. Tell us the order of the cultivations? 

Horotiu was first, kumaras were grown there. Rangitoto was 5 

second, third at Waiariki, fourth Ōkahu. Did you go to cultivate at 

Ōkahu before the Europeans came? We went there to clear 

ground. How many years had you cultivated at Horotiu before 

you went to Rangitoto? Two years in potatoes and one year in 

potatoes. At Rangitoto before Waiariki? 4 years at Rangitoto. 10 

Waiariki before Ōkahu? Two years. At Ōkahu before governor 

came? Two years. At the time of your cultivating at Horotiu, 

Rangitoto and Waiariki where was your permanent settlement? 

At the time you had these cultivations did you fish for sharks in 

these waters? Yes. 15 

 

We cultivated at Waiariki three years and the second time of our 

putting in the crops the pakeha came. We were two years at 

Ōkahu and in the third Mr Terry’s vessel came we were putting 

in potatoes at the time. 20 

[305.02693] 

 

Further discrete points made by Mr Wilson 

90 At paragraphs [106] and [107] of Mr Wilson’s brief of evidence, he 

says that Ngāti Paoa received payment for the 1840 Transfer Land25 

 and for land at Mataharehare (St George’s Bay). 

 

91 Although Mr Wilson does not specify, I take this to be a reference to 

the extract of the Minute Books that suggest:28 

 30 

After the peace making at Otahuhu I came up to Matahurhue. N. 

Paoa then received goods from Mr Clarke for their land about 

Auckland. 

[305.02693] 
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92 This is not a reference to the 1840 Transfer Land. It is most likely a 

reference to the Second Crown purchase of the Kohimarama Block 

in 1841, which is within Ngāti Paoa’s rohe.29 [304.02164] 

 

93 At paragraph [146] of Mr Wilson’s brief of evidence, he asks the 5 

following questions: 

 

93.1  Why were the only major fortified Pā in central Auckland 

in the 19th century those of Ngāti Paoa (Mokoia and 

Mauinaina) and not Ngāti Whātua Ōrākei?; and 10 

 

93.2 Why did Ngāpuhi attack Ngāti Paoa/Marutūāhu at Mokoia 

and Mauinaina, Tāmaki, and Ngāti Whātua at Kaiwaka 

(Te Ika-a-Ranganui)? 

 15 

94 In relation to the first question, I note: 

 

94.1  Mokoia and Mauinaina are not in central Auckland. They 

are in east Auckland on the west side of the Tāmaki River 

in an area we are not claiming mana whenua and where 20 

we have recognised Ngāti Paoa as the mana whenua and 

ahi kā iwi. 

 

94.2  Ngāti Whātua did not have only two pā on the Tāmaki 

isthmus, they had numerous pā and kāinga in the 19th 25 

century. The system is well evidenced in Agnes Sullivan’s 

thesis and it consisted of larger base kāinga on both 

coasts with satellite villages dotted across the northern 

shores of the Manukau and the Waitematā.30 Such 

kāinga and pā included (and these are just a few): 30 

 

(a)  Tauhinu and Te Marae o Hinekakea in the Upper 

Waitematā): “Ngāti Whātua had returned to most 

of their former kāinga Ngāti Whātua had in the 
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1820s vacated their lands in the upper harbour and 

were living at Ōkahu due to the threat of attack 

from the powerful Ngāpuhi confederation of tribes. 

By the midlate 1830s the balance of power had 

shifted and Ngāpuhi were no longer a threat, so a 5 

return to former settlements became possible. ... 

This settlement was evidently reoccupied by Ngāti 

Whātua during the 1830s-40s period, but 

subsequently on-sold. The vendor, Tautari 

Whanganui, was resident at Ōrākei at the time of 10 

the sale. Graham states that ‘Tuhaere’s people’ 

lived at Marae o Hine and had cultivations there 

until 1850.”31 [303.01638] 

 

(b)  Karangahape: this pā is well documented 15 

to have been occupied by Te Kawau and 600 of 

his people following their return from the Waikato 

in 1835.32 [305.02693] 

 

(c)  Te Rehu: When Āpihai Te Kawau and 20 

others from the Amiowhenua returned north again 

to Tāmaki Makaurau they discovered the area 

largely deserted. Mokoia and Mauinaina pā had 

been laid waste and survivors had fled south. 

Meanwhile, Āpihai’s own people had taken 25 

strategic shelter in the Waitakere Ranges. 

According to Chief Judge Francis Fenton of the 

Native Land Court:33 

 

Apihai and his people took up their abode at 30 

Hikurangi, the wooded district to the north of 

the Manukau heads, and Oneonenui, in 

Southern Kaipara. From thence they moved 

to Waikumete (Little Muddy Creek), a small 
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stream flowing into the Manukau, and 

finally settled down along with Ruka 

Taurua and some Ngātitahinga (Waikato) 

people at Te Rehu (Low and Motion’s), a 

small stream flowing into the Waitematā. 5 

During nearly two years Te Rehu appears 

to have been their principal domicile, 

though they occasionally visited Pahurihuri, 

in Kaipara, and had also some small 

cultivations at Ōkahu, and at the place 10 

where Auckland now stands. 

[303.01613] 

 

(d) Rangitoto-Iti: Te Tinana (the half brother of Te 

Kawau) established his pā here on the return from 15 

Waikato along with 200 of his followers. Matire 

Toha in the Ōrākei hearing had this to say: “Where 

was Tinana’s 

pā? At Rangitoto near Ōrākei.”34 [305.02693] 

 20 

(e) Te Umuponga: “This pā site is located at the 

eastern end of Ōkahu Bay and above the former 

papakainga at Ōkahu Bay. Kitemoana Street cuts 

through the terracing of the pā with remnants still 

visible in the bush below the street. The pā was re-25 

built in 1837 by Watarangi and Uruamo after the 

return of Ngāti Whātua to Tāmaki at the close of 

the ‘Musket Wars’. The Ngāpuhi still posed a 

decent threat despite the alliance Ngāti Whātua 

had with Waikato and Te Wherowhero.”35 30 

 

Horotiu and Waiariki: According to Paora Tūhaere 

in the Ōrākei hearing: “At the time of the peace 

making at Ōtahuhu you cultivated at Horotiu? The 
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cultivations were here long before that – before 

Captain Symonds came. We prepared a clearing 

at Waiariki when a manof-war came, the first 

vessel I saw here. 30 of Te Tao (sic Taoū) were 

staying here at that time. The sailors came to get 5 

water the old men turned them away and said they 

should not have water without paying. The sailors 

went on board got swords and guns and returned 

and took the water. I don’t know the name of that 

vessel. It was a three masted vessel. A man-ofwar 10 

some of the chiefs came on shore. This was after I 

saw Mr White at Karangahape. When the potatoes 

were in bloom that we had planted the first 

emigrant ship came. Robertson was on board.”36 

[305.02693] 15 

 

95 In relation to the second question, I note that Mr Wilson appears to 

suggest that Ngāti Whātua Ōrākei were living at Kaiwaka rather 

than in Tāmaki. I note: 

 20 

95.1  Ballara notes that during this period, from about 1822 to 

1825, Ngā Oho, Te Taoū and Te Uringutu ‘moved around their

 various places in the Waitematā and Kaipara districts, 

 occupying them seasonally, planting food in one place, 

leaving it to grow, moving to Ōkahu and Ōrākei for the fishing25 

 season, then returning to lift and consume or store their 

crops’.37 

 

95.2  Finally, Āpihai went to Kaiwaka to assist his Ngāti Whātua 

whanaunga who were predominantly Te Uri o Hau, Ngāti Rango, 30 

Ngāti Whātua Tuturu and Ngāti Mauku. He went via 

Manukau and the west coast but encountered fleeing 

survivors on his way. With a number of them he escorted 
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them to Waikumete on the Manukau Harbour sending the 

women and children to safety in the Waikato before returning 

north with a taua killing a number of Te Parawhau at 

Otamatea. 

 5 

Evidence from Ngai Tai ki Tāmaki 

James Brown 

96 At paragraphs [34]-[36] of Mr Brown’s brief of evidence, he refers 

to site of significance for Ngāi Tai ki Tāmaki in Tāmaki Makaurau. 

 10 

97 At paragraphs [92]-[94] of Mr Brown’s brief of evidence, he says 

that there was no raupatu of Ngāi Tai ki Tāmaki by Ngāti Whātua 

Ōrākei. He references claims of Hetaraka Takapuna, and says his 

“claims and evidence were never considered by the Courts”. That is 

not correct. The Native Land Court, presided over by Chief Judge 15 

Fenton and a Native Assessor, considered Hetaraka’s claims in great 

detail in the 1860s consideration of the Ōrākei Block. His claims and 

evidence were considered and rejected. 

 

98 Mr Brown says at paragraph [94] of his evidence that certain 20 

landmarks around Tāmaki Makaurau still bear the historical names 

given to them by Ngāi Tai Ki Tāmaki. I agree that is the case. 

Names often persist throughout the changing tribal landscape. 

Names are part of the whakapapa of land, which in turn forms part 

of the whakapapa of the iwi that live on that land from time to time. 25 

 

99 At paragraph [99] of Mr Brown’s brief of evidence, he says that Ngāi 

Tai ki Tāmaki has never needed permission from Ngāti Whātua 

Ōrākei to fish anywhere in the Tāmaki isthmus. I agree to a certain 

extent. Where natural resources and matters such as gathering kai 30 

are involved, iwi will often reach agreements that reflect the 

importance of sustaining our people. However, agreed use of fishing 

grounds does not confer mana whenua or mana moana in the 

Waitematā. It is a different kind of tikanga. 
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Evidence from Te Ākitai Waiohua 

David Wilson 

100 At paragraphs [28]-[29] of Mr Wilson’s brief of evidence, he says that 

Te Ākitai Waiohua re-established themselves in around Māngere in the 

19th century and have an enduring connection to central Tāmaki that 5 

cannot be broken. Ngāti Whātua Ōrākei agrees that Te Ākitai Waiohua 

re-established themselves at Pūkaki and Māngere around this time. 

Ngāti Whātua Ōrākei acknowledges that it has an ancestral relationship 

to Māngere, but Ngāti Whātua Ōrākei recognises that Te Ākitai 

Waiohua has primary mana whenua in this area. 10 

  

101 At paragraph [43] of Mr Wilson’s brief of evidence, he refers to sites 

of significance to Te Ākitai Waiohua in Tāmaki Makaurau. These are 

all within the heartland of Ngāti Whātua Ōrākei and Ngāti Whātua 

Ōrākei also has a heritage relationships with a number of these 15 

sites, in particular at Te Ipupakore, Te Iringa o Rauru and Te Puna a 

Rangi who we say is Rangimarie, a Ngāti Whātua ancestress. 

 

Nigel Denny 

102 Similarly to Mr Wilson, paragraphs [40]-[43] of Mr Denny’s evidence 20 

refer to sites of significance to Te Ākitai Waiohua in Tāmaki 

Makaurau. Mr Denny cross-references to Mr Apiti’s map book at 

page 3, which places the Te Ākitai sites of significance within the 

Tāmaki Makaurau Collective redress area (or outside that area in 

some cases). 25 

 

103 I do not doubt that these sites are of significance to Te Ākitai 

Waiohua. Te Ākitai Waiohua was the predominant hapū grouping in 

Tāmaki Makaurau until around 1740, and the sites would not lose 

historical significance simply because of the raupatu by Te Taoū. 30 

But the list of sites does not involve a consideration of time. In 

other words, it does not accurately reflect places where Te Ākitai 

was the predominant hapū grouping as at 1840. For example, Mr 

Wilson does not claim that Te Ākitai Waiohua were demonstrating 
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ahi kā and mana whenua as at 1840 in the sites he lists, which 

include many that are within the core rohe of Ngāti Whātua Ōrākei. 

Maungakiekie, Maungawhau and Pukekaroro (at Pukekawa) are 

obvious examples of this. 

 5 

Other discrete points of reply 

104 I also identified other discrete points that fall outside of the four 

themes that I reply to. These are in response to the evidence of Te 

Warena Taua, Hauāuru Rawiri and John McEnteer. 

 10 

Te Warena Taua 

105 At paragraph [34] of Mr Taua’s brief of evidence, he says that there 

are Ngāti Whātua descendants who descend from Judge Fenton. I 

am aware of kōrero in our hapū in the Kaipara that Judge Fenton did 

indeed have illegitimate children with one of his house servants who 15 

was of Ngāti Whātua descent. He apparently would not recognise 

the children as his. I have never seen any evidence of this, and 

consider it to be a rumour at best. 

 

106 I note that Mr Taua is also the Chair of Te Kawerau a Maki. In 20 

2018, I attended the Environment Court hearings in relation to 

resource consents regarding the 36th America’s Cup and proposed 

developments on the Auckland waterfront. Mr Edward Ashby, the 

then Manager of the Te Kawerau Iwi Tribal Authority and the Te 

Kawerau Iwi Settlement Trust acknowledged Ngāti Whātua Ōrākei 25 

as the ‘lead mana whenua’ in relation to the proposed consents. We 

generally have a reciprocal relationship with Te Kawerau a Maki in 

relation to mana whenua in Tāmaki, and we regularly acknowledge 

their interests in their heartland. This is another example of tikanga 

working as it was intended to in a contemporary context 30 

 

Hauāuru Rawiri 

107 I note that at paragraphs [7] and [61] of Mr Rawiri’s evidence, he 

suggests that he currently is a negotiator for his iwi, Ngāti Paoa. I 
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understand that Mr Rawiri’s mandate to negotiate on behalf of Ngāti 

Paoa was recently removed. 

 

John McEnteer 

108 Finally, I note that Mr McEnteer says at paragraph [217] of his 5 

evidence that: 

 

It is clear this litigation has been pursued to try and stop other 

Treaty settlements in central Auckland. 

 10 

109 I totally reject this statement, and make two observations: 

 

109.1  several other iwi have completed their Treaty settlements in 

Tāmaki Makaurau, including Te Kawerau a Maki, Ngāti 

Tamaoho and Ngāi Tai Ki Tāmaki. Ngāti Whātua Ōrākei was 15 

identified by the Crown as an overlapping claimant in relation to

 these settlements, but those iwi were not offered any 

redress within the heartland of Ngāti Whātua Ōrākei. We 

would have made the same tikanga-based objections had that 

been the case. When consulted by the Crown about redress 20 

offered to members of the Marutuahu Collective, we have not 

objected to the proposed redress that is not within our 

heartland. [334.22583] [334.22586] [334.22711] ; and 

 

109.2  our 2017 Kawenata with Ngāti Paoa demonstrates our 25 

commitment to reaching tikanga-based agreement about 

mana whenua with our neighbours. Having entered into the 

Kawenata, Ngāti Whātua Ōrākei no longer objects to Ngāti 

Paoa receiving redress within our heartland, because Ngāti 

Paoa have appropriately recognised our mana in Tāmaki, and 30 

we have done the same for Ngāti Paoa in East Auckland and 

parts of the North Shore. We have attempted to reach similar 

agreements with Marutūāhu and Te Ākitai. 
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EXAMINATION CONTINUES:  MR HODDER 

Q. Thank you Mr Blair, now if you could please sign and date below 

paragraph 109.2.   

THE COURT ADDRESSES MR MAHUIKA – HOUSEKEEPING (15:10:49) 

CROSS-EXAMINATION:  MR MAHUIKA 5 

Q. Tēnā koe, Mr Blair.  And I can see you there on a couple of cameras, the 

one looking straight ahead or, if you want to look up, I’m looking down on 

you.  But what I’d like to do is I’d like to start by taking you to 

paragraph 316 of your principal brief of evidence and that starts at 

page 201.00085 of the casebook.  Do you have that paragraph there? 10 

A. Sorry, 316? 

Q. 316, yes. 

A. Yes. 

Q. Under the heading “Tāonga”. 

A. Āe. 15 

Q. And in that paragraph you say in the third line, well starting at the end of 

the second line and moving into the third line: “The Ngāti Pāoa leaders 

and Morehu placed the two tāonga they had brought for Ngāti Whātua 

Ōrākei on behalf of Ngāti Pāoa at the back of the marae at the 

Poutuarongo.”  You see that sentence there, Mr Blair? 20 

A. I do. 

Q. And when you’re talking about Morehu, I assume you’re talking 

Morehu Wilson, that’s correct, isn’t it? 

A. That’s correct. 

Q. And you also referred in various parts of your evidence to Mr Rawiri and 25 

his role as a signatory of both the kawenata and the conciliation 

agreement? 

A. Yes. 

Q. If I take you to paragraph 74 of your second brief of evidence, you talk 

about the statements that both Mr Rawiri and Mr Wilson make to the effect 30 

that they still consider themselves to be bound by the kawenata.   

A. Yes. 
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Q. Do you recall that part of your evidence, Mr Blair? 

A. Yes, I have it in front of me. 

Q. And so rather than take you to it, at paragraph 123 for example of 

Mr Wilson’s brief of evidence he says at paragraph (d): “Having agreed 

the kawenata I standby it.  Honouring agreements is an important part of 5 

the tikanga of the Marutūāhu.”  And then he says at paragraph 124: “The 

important thing to say is that the kawenata does not affect anything in this 

evidence as to the traditions of Ngāti Pāoa and the Marutūāhu.”  Now the 

inference I drew from that is Mr Wilson is aligning the execution of the 

kawenata and the conciliation agreement with the interests of Marutūāhu 10 

but that’s not the case, is it?  When Ngāti Whātua signed this you thought 

you were signing that agreement with Ngāti Pāoa, that’s correct, isn’t it? 

A. It’s 100% clear the kawenata is with Ngāti Pāoa and Ngāti Pāoa alone. 

Q. And so when Mr Wilson and Mr Rawiri were signing documents and 

having discussions with Ngāti Whātua they were doing so on behalf of 15 

Ngāti Pāoa and no one else, that’s correct, isn’t it? 

A. That’s correct. 

Q. And if I take you then to the conciliation agreement itself which is at 

339.26185 of the casebook and I’m looking at clause 1 which is at 

339.26187, do you have it there?  Do you have it there, Mr Blair? 20 

A. Yes. 

Q. Sorry, because I can’t see your face I’m not certain if you – you just have 

to tell me if you’ve got it, that’s all.  And so in paragraph 1(a) of the 

conciliation agreement it talks about Ngāti Whātua Ōrākei holding lead 

mana whenua over its lead area of interest.  Now the inference of that, or 25 

the inference I’ve taken from that when you talk lead mana whenua is that 

there are presumably other interests within those areas that you 

acknowledge, is that correct? 

A. Yeah, acknowledge other interests, just not mana whenua. 

Q. So what you’re saying in that case is that although there are interests that 30 

different groups have across Tāmaki, I take it from that that there was a 

settled pattern of settlement and occupation with specific areas over 

which each of the iwi exercised mana whenua or authority? 

A. Yes. 
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Q. And so when you talk about lead mana whenua, you’re not suggesting 

that someone else had mana whenua or authority but you are 

acknowledging that there may have been some interest in that area, is 

that a fair way of summarising it? 

A. That’s exactly what we mean.  In that area we have mana whenua but we 5 

also recognise the interests of others and in this kawenata that of 

Ngāti Pāoa in that area. 

Q. And of course that’s the reason you’re prepared to enter into the 

kawenata with Ngāti Pāoa, isn’t it, that there was a reciprocal 

acknowledgement of each other’s lead areas of interest? 10 

A. That’s all we have been seeking for a long time and that is what the 

kawenata is all about. 

Q. And so that’s not something that’s done lightly, that’s something you’ve 

done voluntarily, you didn’t have to acknowledge those interests for 

Ngāti Pāoa, did you? 15 

A. Well, we’re guided by the kōrero that we were having, the words tika, 

pono, aroha were always talked about.  We ourselves talk about kia tika 

to kōrero.  And it is very clear that Ngāti Pāoa have associations, 

connections and interests in central Auckland, it’s just that they don’t 

amount to the same as Ngāti Whātua as in having mana whenua. 20 

Q. Yes, and, if you like, the beauty of the conciliation agreement and the 

kawenata is there is that mutual recognition? 

A. Yes, and so that would be at 1(b) I presume then where we reciprocally, 

based on our historic relationship, kōrero, research, where we 

acknowledge Ngāti Pāoa are the mana whenua in east Auckland and for 25 

most of the North Shore, particular the eastern seaboard. 

Q. Can I take you to paragraph 46 now of the brief that you’ve just read, the 

reply brief.  This is the paragraph where you refer to the hui on 19 July 

2020 at Wharekawa. 

A. Yes. 30 

1520 

Q. You recall that?  

A. Yes.  



478 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

Q. And you talk about Ngāti Paoa welcoming Ngāti Whātua Ōrākei along 

with their other relatives from Marutūāhu.  Do you have a recollection of 

who was there from Ngāti Awa at that time?   

A. Yes.  Hauāuru Rawiri, Morehu Wilson, Glen Tupuhi, they were on the 

paepae.  They were the three, at least from Ngāti Paoa that we 5 

recognised as being Ngāti Paoa on the paepae.  As for the rest of the 

hau kāinga we don’t really know who exactly everybody else was.  

Q. Yes but the way that the hui proceeded though, it was Ngāti Paoa that 

were on the paepae at the time that you visited the marae.  That's my 

understanding of your evidence? 10 

A. Yeah.  And it’s a – for us it’s clearly a Ngāti Paoa marae, at Wharekawa.  

The first speakers were Ngāti Paoa, I think it was Hau, possibly followed 

by Glen and then other speakers from what appeared to be other iwi of 

the Marutūāhu confederation.   

Q. But that's what you would expect in that sort of occasion, the people that 15 

are most closely associated with the marae would be those that would 

lead the whaikōrero at that time?  To clear the way for others that might 

speak afterwards? 

A. Absolutely.  

Q. And because that would be the tikanga that normally applies in those 20 

sorts of situations?  

A. Well put it this way, we would've been surprised if Ngāti Tamaterā had 

done the first speech.  

Q. And in your evidence you also talked about Marutūāhu being located 

principally at Thames.  I assume however, from your evidence that you're 25 

not making reference to Ngāti Paoa there are you?  You're talking about 

the other iwi of the Marutūāhu confederation and, in particular, 

Ngāti Maru? 

A. Yeah that's correct.  We’re reasonably well-aware of Ngāti Paoa’s rohe 

as far as it relates to Tamaki and down across the river and down that 30 

coastline to Orere, Wharekawa, Whakatiwai and heading inland.  Yeah, 

so that reference to Marutūāhu being in Thames is in reference really to 

the others, other four in the group.  

Q. Yes because of course, you acknowledge that Ngāti Paoa are in Tamaki? 



479 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

A. We've acknowledged it through the Kawenata and we acknowledged it 

through whaikōrero and we continue to acknowledge it in all of our hui 

that we have with Ngāti Paoa people.  

CROSS-EXAMINATION:  MR ALLAN  

Q. (inaudible 15:23:41) Sir, we have – we've put together our own grouping 5 

of documents too so we can move through things quite swiftly so I’ll be 

calling out document numbers in the first instance that won't relate to the 

common bundle but then I’ll try to remember to give the common bundle 

reference for those who are using that.  Tena koe, Mr Blair.  You know 

who I am, I presume, you’ve been in Court over the past several days 10 

haven't you? 

A. Yes.  

Q. You were here listening to opening addresses and yesterday as well 

when Ms Kawharu was giving her evidence? 

A. Yes.  15 

Q. Yes.  

A. Most of it.  

Q. Yes.  I'd like to start, if I may, by asking you some questions concerning 

the notion of the very real political pressure that you say impinged upon 

Ngāti Whātua Ōrākei and its decision to enter into the collective.  When 20 

you say at 197 of your brief, of your first statement that is: “The Crown 

was adamant that the Tāmaki Collective should be established and Ngāti 

Whātua Ōrākei could either join or be left out entirely.  The prospect of 

not being included in a collective which considered land within our rohe 

would have been an affront to our mana whenua.”  I’d like to start by 25 

having you confirm that Ngāti Whātua Ōrākei well understood the 

Waitangi Tribunal’s emphasis that the Crown consider all layers of 

interests as being valid and as requiring recognition by the Crown; do you 

accept that that was the fairly direct message from the Waitangi Tribunal 

and its report? 30 

A. Yes, and we didn’t like it. 

Q. And I’ll come to Ngāti Whātua’s view on that.  But it was nonetheless the 

unwavering view of the Waitangi Tribunal, wasn’t it? 
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A. At that process hearing, yes. 

Q. And it’s a view that’s shared by other groups if not Ngāti Whātua Ōrākei 

even today, isn’t it? 

A. You mean in the Auckland region? 

Q. Mmm. 5 

A. Not all of them.  Some of them, yes. 

Q. Ms Coates’ opening address you were present for and heard, didn’t you?  

She spoke of Te Ākitai saying that’s rights and interests in Tāmaki are 

more complex than one hapū being able to lay an impenetrable blanket 

with fixed and absolute boundaries of mana whenua and ahi kā over a 10 

vast area? 

A. I heard her say that. 

Q. Well it’s that sentiment as expressed by the Waitangi Tribunal that led to 

Sir Douglas’ report, isn’t it? 

A. Well, it obviously was a very key, influential report. 15 

Q. It was influential. 

A. I think we call it the beginning of the end, or something like that, 

somewhere. 

Q. I see.  And in his report, you might not recall, but Sir Doug quotes that 

very “layers of interest” paragraph from the Tribunal, doesn’t he? 20 

A. I’m pretty sure he does. 

Q. You quote it yourself too, don’t you, in your first statement, para 1.47? 

A. Yeah. 

Q. Well your counsel emphasised it during opening address, do you 

remember that? 25 

A. Not really but I’m sure he did. 

Q. It was plainly a transformative conclusion, influential to use your words.  

And if we could have the Sir Doug report please, document common 

bundle 332.21445.  And he says: “In summary, the Tribunal accepted 

there were other tangata whenua groups with interests in Tāmaki 30 

Makaurau and that it was totally inappropriate in those circumstances for 

the AIP to provide exclusive rights to Ngāti Whātua or Ōrākei.”  So that 

was the basis upon which Sir Doug set about then working on alternative 

scenarios that could be carried forward, correct? 
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A. Yes.   

Q. And it had been the Tribunal’s unambiguous recommendation that your, 

or Ngāti Whātua Ōrākei’s settlement be put on hold? 

A. Yes, which was of great disappointment to us. 

Q. And potentially for some considerable time.   5 

A. About six years? 

Q. Yes, I mean you quote the Tribunal’s recommendation at 153 as noting 

that it be put on hold “until such time as the other tangata whenua groups 

in Tāmaki Makaurau have negotiated with the Crown an agreement in 

principle, or a point has been reached where it is evident that, best 10 

endeavours notwithstanding, no Agreement in Principle is possible.”  So 

that’s the process that had to unfold before next steps could be taken 

unless an alternative pathway forward were found, correct? 

1530 

A. Yes. 15 

Q. You also quote the section of the Waitangi Tribunal’s report about the 

Crown needing now to do the work that wasn’t originally done?  153.2 of 

your own statement: “The Crown will need to do all the work on all the 

customary interest that was not done preparatory to the draft Agreement 

in Principle of Ngāti Whātua Ōrākei.” 20 

A. That’s what the process report says. 

Q. Now your concerns or Ngāti Whātua Ōrākei’s concerns with that report, 

you explain, has been along the lines that what in your view should’ve 

been a process inquiry, morphed into an “existential inquiry into the nature 

and justification of Treaty settlements generally,” and I take it from what 25 

you say is that Ngāti Whātua Ōrākei felt that perhaps the process has 

been somewhat hijacked and had deviated from a process inquiry to a 

more substantive interest-based inquiry, is that a fair summary of the 

position? 

A. Yes. 30 

Q. And further to that, that in dealing with the substance, the Waitangi 

Tribunal’s conclusions concerning layers of interests and equal validity of 

those was not a conclusion grounded in tikanga? 

A. No. 
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Q. Ngāti Whātua Ōrākei doubtless received legal advice about how to 

proceed in this setting where you felt there had been both process and 

substance concerns with the Tribunal’s decision? 

A. Our Treaty settlement negotiation team, unlike what I see with a lot of the 

other tribes who are generally one or two people, is made up of all elected 5 

representatives and in those days, probably 11, kaumatua, independent 

advisers and also legal advisers, yes. 

Q. And notwithstanding having what you present as entirely valid grounds 

for concern, Ngāti Whātua Ōrākei decided not to review or take steps, it 

would be a review wouldn’t it, of the Waitangi Tribunal’s decision? 10 

A. We certainly considered and debated all options.  In the end, we 

genuinely wanted our whanaunga iwi to see the light at the end of the 

tunnel for their Treaty settlements. 

Q. And indeed your own? 

A. Of course.  I mean, we started the settlement process here in Central 15 

Auckland and I’ll not apologise for that, this is our rohe, and so we faced 

the very real prospect of potentially being the last ones to receive a 

settlement over our rohe.  So that’s where we say we didn’t challenge the 

process decision, we entered into the next phase to see how we could 

find a settlement that we could live with and then hopefully the other iwi 20 

could also live with.   

Q. I understand.  As part of Sir Doug’s – 

COURT ADJOURNS: 3.34 PM 

 

  25 
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COURT RESUMES: 3.53 PM  

CROSS-EXAMINATION CONTINUES:  MR ALLAN  

Q. We were just discussing the disappointment with which Ngāti Whātua 

Ōrākei faced the Waitangi Tribunal’s decision in your own words, you 

were incredibly disappointed, felt unfairly penalised and for the 5 

cross-claims into your heartland were particularly offensive and without 

any justifiable historical or tikanga basis.  Nonetheless the decision was 

taken not to judicially review that decision so that progress could be 

made, in terms of your own settlements and those of others.  Is that a fair 

summary of where we got to?  10 

A. Yeah.  And it was clear to us the tide had turned and was running out on 

Ngāti Whātua.  

Q. I see.  Now, Sir Douglas was tasked with essentially trying to alleviate 

some of the prejudice that would accrue to Ngāti Whātua by having to 

start all over again.  Document 3 please.  The report at 332.21446 he sets 15 

out under the heading there, “Facilitation,” his two objectives.  The first is 

to see if the objections to Ngāti Whātua Ōrākei’s redress could be 

resolved and secondly, to reach agreement with other groups as to how 

they might achieve their settlements over time.  And to that end Sir 

Douglas met, didn’t he, with various groups to help them come to grips 20 

with the issues arising, didn’t he?  

A. Yes he did.  

Q. Says he embarked on a series of meetings with iwi and hapū over a 

period of weeks and I assume those meetings extended to Ngāti Whātua 

Ōrākei? 25 

A. Yes.  

Q. And consequent upon that he identified two options, the first of which was 

the idea of putting Ngāti Whātua’s settlement on hold so the Crown could 

do all the work on customary interests that hadn't been done previously 

and he presented that as option 1, does that accord with your 30 

understanding?  

A. Yes.  
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Q. Now option 1 is at page 332.21447.  and I believe it was referred to in the 

opening address for Ngāti Whātua Ōrākei that it was an option of 

Ngāti Whātua Ōrākei never receiving a settlement, so not much of an 

option at all?  When we look at it, it reads: “The first option is to advise 

Ngāti Whātua o Ōrākei that because the Crown would never be able to 5 

treat the overlapping interests as having been addressed to its 

satisfaction, the Crown would never be able to enter into a deed of 

settlement.”  Then it continues, doesn't it: “The only proper action then 

would be for the Crown to give written notice to Ngāti Whātua o Ōrākei 

that it withdrew from the AIP, invoking clause 7 and negotiations with 10 

Ngāti Whātua o Ōrākei would have to start again from the beginning and 

proceed in tandem with all the others.”  So it’s not an option to have no 

settlement at all, is it?  It’s just an option to not have a settlement under 

the AIP and then to start again in conjunction with the other groups, 

correct?  15 

A. Yes.  

Q. So as such, it was an option, wasn’t it, that promised years and years of 

delay before settlement would be likely with you?  

A. Is that a question? 

Q. Yes.  20 

A. Well, not necessarily.  

Q. Well some of these overlapping claims in Tāmaki Makaurau had other 

overlapping issues to sort out too, didn’t they?  

A. I don’t know.  

Q. Well if we have a look at 332.21445, the bottom of that page to 6 – 25 

A. I mean I don’t have any intimate knowledge of them.  

Q. I see.  

A. It’s not our business, yeah.  

Q. I see.  I see.  Well I’ll take you to this anyway, that's not the – yes it is, 

thank you.  Just before where we've got to there it reads: “The Tribunal’s 30 

recommendation that the Crown should negotiate with all tangata whenua 

groups with interests in Tāmaki Makaurau before the AIP with 

Ngāti Whātua o Ōrākei could be further considered, creates an even 

bigger challenge than might have appeared at first glance.  That's 
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because some of those groups who had complained have competing 

claims of their own.  For many iwi hapū in the Kaipara or the Coromandel 

and if the strong criticism on process of the Tribunal is not to be repeated, 

all iwi hapū with interests in all three regions will have to negotiate with 

the Crown and with each other at the same time.”  So does that sound to 5 

you like an option promising years and years of delay before settlement 

is likely? 

A. Not necessarily.  

Q. Mhm.   

A. I mean if there’s a accurate assessment of actual interest, legitimate 10 

interests, there's – which would, in my view, clear out half of the claimants, 

then room for tikanga, kōrero, are to happen, it doesn't mean that it’s 

going to take decades.  It’s taken pretty long now.  

Q. No, Sir Doug suggested decades didn’t he?  

A. Sorry? 15 

1600 

Q. Sir Douglas suggested decades?  I mean you’ve just used that 

expression? 

A. He possibly did, I’m not sure. 

Q. I’m suggesting years and years, do you think that this might be, this 20 

process of resolution, might be somewhat more truncated? 

A. I’m saying it can’t be discounted. 

Q. Was that Ngāti Whātua Ōrākei’s view at the time when it was considering 

its options including option 1? 

A. Yeah, option 1.  I’m using “never” twice in one sentence.  Sir Doug’s 25 

saying he can, I think if you go back, never satisfy the objections and our 

AIP could never be entered into.  I’m not really sure that’s an option if 

we’re looking to settle our grievances. 

Q. Bearing in mind that the Waitangi Tribunal has said that the AIP could not 

proceed in its current form, the only option is to start again or try to amend 30 

it in some way, right? 

A. Yeah, I guess we would’ve been open to discussions around 

amendments of parts of it. 
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Q. Now Sir Doug’s view was, I think as you alluded to, that it might take 

decades of work.  He also noted didn’t he that in the two years since the 

Waitangi Tribunal’s report and the issuing of his report, which is 

June 2007 to June 2009, no progress at all had been made in terms of 

Treaty settlements in Tāmaki Makaurau, including your own? 5 

A. No, it went cold. 

Q. Now Sir Doug in outlining option 2, said that: “If decades of negotiations 

are to be avoided, the only realistic way forward is to suggest that the 

issue of mana whenua is put to one side and instead regard is had to 

interests as a whole.”  And indeed option 2 required more than generosity 10 

of spirit, didn’t it, he said it would require considerable courage and a 

desire to work together in the common interest.  And my question is, did 

Ngāti Whātua o Ōrākei embrace that challenge and pursue option 2 with 

the generosity of spirit and desire to work together in a common interest? 

A. The first thing was noting that mana whenua would be put to one side.  15 

The generosity of spirit, that was certainly the type of language used at 

the time by Sir Doug.  Also mentioned by Minister Finlayson, thanking us 

for not progressing with option 1 or challenging the process hearing.  

Acknowledging our generosity of spirit, et cetera.  Yeah. 

Q. Yes and you mention that at paragraph 234, Minister Finlayson echoing 20 

those words.  Doubtless you recall that because you would’ve taken that 

as reflecting admirably upon Ngāti Whātua Ōrākei at the time? 

A. Yeah, we felt as the ones losing the settlement, being put on hold or 

stopped in its tracks, we certainly welcomed those sorts of words from 

the Minister, an acknowledgement.   25 

Q. Courage was required too in order to move past what you’ve described 

as the incredible disappointment of the decision and to embrace those 

arrangements in which mana whenua was to be put to one side? 

A. Courage?  Good word but made easier noting that Sir Doug said mana 

whenua would be kicked to touch and put to one side.  30 

Q. Now beyond the concerns that Sir Doug identified with delay in option 1, 

he also identified the fundamental difficulty, didn’t he, that the Crown is 

not in a position to adjudicate upon matters such as mana whenua – 

document 4 please.  Somewhere on this page we will find: “Afterall, the 
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Crown is in a difficult position”.  Last 10 lines: “After all, the Crown is in a 

difficult position when two iwi contest who has mana whenua.”  And he 

goes on to say: “Only Māori can give such recognition.  It’s pointless 

expecting the Crown to rule.  The Crown has to act with integrity to all 

iwi/hapū at times and must not prefer one over the other.”  Now, does that 5 

position accord with the views of Ngāti Whātua at the time of electing to 

proceed with option 2? 

A. Oh, we think the Crown can choose.  We think they can make a decision 

and when they have been making decisions, as we have seen, when 

tribes up to 10, I think early 2000s there were about 30 cross-claims, so 10 

we got it down to 10 at about this period, or the Crown did, when those 

10 iwi are claiming mana whenua equal to us in our heartland then the 

Crown making decisions like allocating land through redress to individual 

iwi settlements then, in my view, they are making a call on who has mana 

whenua. 15 

Q. But is that not – 

A. The receiving iwi who is taking that land is certainly taking it as if they are 

mana whenua because that’s what they’re claiming. 

Q. Is that not a subject of complaint of yours? 

A. A subject of complaint that other iwi are claiming mana whenua?  Yes. 20 

Q. That when the Crown makes decisions such as these it is effectively 

adjudicating upon issues of mana whenua, I thought that was a complaint 

that you level? 

A. Yes, when the Crown is offering land, for instance in this case to iwi such 

as Marutūāhu, we say that the effect, the pragmatic – the practical effect 25 

and impact of that is the Crown’s acknowledging their mana whenua 

because the iwi receiving it is claiming mana whenua. 

Q. See, the position of the Iwi Chairs Forum in relation to this particular issue 

is that it is for iwi to debate and agree mana and that iwi need to show 

confidence in tikanga-based processes which means excluding Crown 30 

involvement altogether, that’s document 7.  Does that resonate or reflect 

or accord with your understanding of the position of the forum? 

A. Yeah, the Iwi Chairs Forum is a gathering of rangatira of elected chairs, 

that is the wairua, the spirit of the kōrero that reflects that from the Iwi 
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Chairs Forum.  And, yeah, I agree with that, we need to show a 

confidence in our tikanga. 

Q. What about the bit showing confidence means excluding Crown 

involvement altogether?  I mean further on in this presentation the 

suggestion is that the Crown’s role is to be a provider of resources only 5 

in terms of tikanga processes. 

A. Yeah, ideally we wouldn’t have the Crown involved in.  It’s certainly what 

we’ve achieved with our Ngāti Pāoa relationship and kawenata. 

Q. And why ideally would you not have the Crown involved? 

A. On iwi to iwi disputes it is best to deal with them iwi to iwi. 10 

Q. Why? 

A. Because as leaders of our tribes we have responsibility to maintain, repair 

or build relationships with each other. 

1610 

Q. And that’s not a responsibility the Crown can assume on your behalf, I 15 

presume? 

A. No but the Crown frustrating those types of negotiations between iwi with 

its own processes around Treaty settlements is an issue. 

Q. Because it ought to be iwi to iwi, the Crown ought not be becoming 

involved in such issues? 20 

A. But the Crown does get involved in such issues – 

Q. When it should not? 

A. – ‘cos it reaches Treaty settlements and gives – 

Q. When it should not, is a complaint of yours, correct? 

A. Well, it shouldn’t when it breaches the tikanga of an iwi in terms of giving 25 

the land of one iwi to another from somewhere else, which is what the 

Crown is doing. 

Q. The Crown gets it wrong? 

A. Quite a lot. 

Q. And you make the point yourself at paragraph 108 of your initial statement 30 

that it’s not appropriate for the Crown to prescribe engagement between 

iwi? 

A. Yes. 
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Q. Now returning to Sir Doug’s report, document 10, 332.21448, he said: “If 

the progress that everybody wants is to be achieved with so many parties 

involved at the same time, the fewer the contested or complex issues that 

have to be resolved, the better. Endless arguments between iwi/hapū 

over which iwi/hapū should have which item of Crown owned land would 5 

bring the whole process to a standstill. Those not involved would have to 

wait while the matter was resolved.”  What he’s alluding to there again, 

the prospect of delays associated with the resolution of complex issues, 

such as resolution of issues of mana whenua and ahi kā, isn’t he? 

A. Yes, noting this report was written when, 2008 I think.  10 

Q. 2009, June.  Now at some point in your first statement, oh paragraph 198, 

you describe option 2 as being a: “pragmatic solution to the settlement 

deadlock which put mana whenua to one side as envisaged by Sir Doug.”  

So in your own evidence, what you were confronted with was a potential 

settlement deadlock, correct? 15 

A. It seems so.  We could not move forward as I refer to Sir Doug’s cabinet 

minute, saying there would never be a settlement, basically, for Ngāti 

Whātua in that current form. 

Q. In that current form? 

A. Or it would never, never be able to resolve the objections of other iwi. 20 

Q. Yes.  He regarded the problem as so intractable didn’t he that his proposal 

is that wherever possible, the utunga would have to consist of cash and 

not land?  Document 10.  Can you recall that? 

A. No, not really but I accept that.  (inaudible 16:14:04) cash. 

Q. You recall that he noted however that there would be some justified 25 

exceptions to that, including the fact that there is naval housing land in 

Tāmaki Makaurau which to be fair to Ngāti Whātua Ōrākei will be offered 

to them again but on commercial terms.  So that was part of option 2, 

wasn’t it? 

A. Yes.  As in, we were moving forward with option 2. 30 

Q. What do you mean by that? 

A. Well, just referring back to the decision that we had made with mana 

whenua being put to the side and us genuinely wanting our whanaunga 
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iwi to progress their settlements, and our own, that we would move 

forward which looks like option 2. 

Q. Yes, otherwise you’d, in fact you say this yourself in your reply evidence 

at 26, there’d otherwise be delay in receiving further redress in Tāmaki? 

A. Yes. 5 

Q. Now the option that arose from option 2, also presented didn’t it fresh 

commercial opportunities and I might be wrong but I believe this was 

alluded to also in the opening address for Ngāti Whātua o Ōrākei in that 

the Tāmaki Collective presented a much wider RFR area than that 

confined by the 2006 RFR area? 10 

A. Yeah, the RFR area that we ended up with in the Collective is enormous, 

compared to what we were seeking in 2006. 

Q. Vastly greater isn’t it? 

A. In geography, yes. 

Q. As Mr Dreaver describes it was extensive from the Waikato River in the 15 

south, of Muruwai in the north and included all of the RFR area that had 

been proposed for negotiation in Ngāti Whātua Ōrākei’s AIP.  So that was 

an advantage that Ngāti Whātua would have apprehended in agreeing to 

put mana whenua to one side and proceeding with a pragmatic solution 

to resolve the settlement deadlock, correct? 20 

A. Well we were more than happy with the 2006 RFR area but as you 

correctly state, what the settlement ended up with was a much wider area, 

well beyond the areas of mana whenua of Ngāti Whātua. 

Q. The advantage fresh commercial opportunities presented by that vastly 

larger RFR area was a point that Ngāti Whātua Ōrākei’s negotiators 25 

pressed in support of ratification, correct?  Ratification of the Deed I 

mean, some years down the track? 

A. Pressed? 

Q. Well maybe we’ll bring it up, document 11 please.  We’re looking for: “For 

Ngāti Whātua Ōrākei, while the carousel RFR arrangement will be 30 

complex, it does open the door for the iwi to purchase land and thus 

extend its footprint well outside the previous RFR boundaries, set up in 

the 2006 RFR and extends commercial opportunities.”  
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A. Yes, noting again mana whenua was put to one side.  If we went outside 

of our 2006 RFR area we certainly would not be claiming mana whenua 

in any of those areas and with this, we are engaging with our people who 

are like us, disappointed, sorrowful even that we didn’t achieve our 2006 

settlement and we’re speaking of the benefits, the pros of the new 5 

proposal from the Crown. 

THE COURT ADDRESSES MR ALLAN – COMMON BUNDLE REFERENCE 

(16:18:59) 

CROSS-EXAMINATION CONTINUES:  MR ALLAN 

Q. Sorry Sir, 333.21793.  The RFR period was extended to – well the 2006 10 

RFR was a 50 year period, was it, do you recall? 

A. I think so. 

Q. Extended out to 172 years for the collective RFR? 

A. Yeah and I recall discussions around that being that was the length of 

time between when the Treaty was signed to that day, that present day.  15 

That was the – 

Q. Rationale? 

A. – rationale. 

1620 

Q. You mention that an influential factor, in fact you’ve repeated it a couple 20 

of times now, was the fact that mana whenua would not be a primary 

driver of settlement.  In fact you describe that at 198 of your initial brief as 

a saving grace of the proposal? 

A. It made a much – that's the main reason why we pushed forward, being 

able to tell our people it was not about mana whenua and reflecting the 25 

words of Sir Doug in his report.  

Q. And saving grace because the vesting of land under a collective 

arrangement would not connote recognition of mana whenua in other iwi 

either? 

A. No.  If we – 30 

Q. Including of land within the 2006 RFR area, correct? 
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A. Yeah.  If we weren't going to have mana whenua recognised then no-one 

else would, at least that wasn’t a backwards step.  

Q. Yes.  And that pertains also to land within the 2006 RFR area? 

A. Well in terms of the maunga and the RFR arrangements, yeah it’s not 

about mana whenua.  These are about opportunities for all the iwi to 5 

rebuild their economic bases, including using land from within our 

heartland.   

Q. You mention, at paragraph 199, that a further factor still was us naively 

thinking that when confirming their own settlement pathways, along with 

a shared commercial opportunity across the wider Auckland region, other 10 

iwi would focus their attention in their own areas of primary mana whenua.  

So did Ngāti Whātua o Ōrākei believe that other iwi as at this point in time 

of agreeing to enter into the collective, other iwi would not accept or seek 

properties within the confines of the previous 2006 RFR area? 

A. No.  We had every expectation that other iwi, through the mechanism, the 15 

RFR, the shared RFR across the wider region would purchase land in our 

heartland area.   

Q. I see.  

A. We had – that's what we signed up for.   

Q. Mmm.  20 

A. We have no issue with that and as we say, that was an expression of our 

mana so that everybody could move forward and access commercial 

properties across the whole region.  

Q. You’ve described that as an expression of your mana, and I'm not 

disputing that, but I would like to ask whether it was communicated to 25 

those other groups as an expression of Ngāti Whātua o Ōrākei’s mana?  

A. Everything we did in our engagement with the Tamaki Collective is an 

expression of our mana.  

Q. Yes, the question is whether it was communicated as such, and 

specifically as an exercise of mana whenua?  30 

A. I'm not sure if we specifically expressed that in a hui but that is our 

rationale, that is what we discussed, it’s what we debated, that's what we 

landed on as a leadership group.  It was an expression of our 
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mana whenua, to move forward, to put mana whenua to one side as 

Sir Doug said so everyone can get towards a Treaty settlement.   

Q. Now you tell us at 196 that Ngāti Whātua o Ōrākei struggled with the 

proposal at first and it was opposed by key figures in the iwi including 

yourself?  To use the language of counsel – your counsel in opening, is 5 

that because you regarded the collective arrangements as potentially 

leading to a somewhat expedient and clumsy equivalence of all historical 

interests?  

A. All I can say that it was very challenging and we agonised over it and we 

debated a hell of a lot. 10 

Q. You proposed, didn’t you, alternative measures or proposals that would 

have rather than putting mana whenua to one side entailed revisiting 

issues of predominance of interests?  And I’m referring here to the options 

that you describe at paragraph 182 of your statement, first statement.  

These being in essence a proposal that title to more maunga would be 15 

vested in the iwi grouping with the predominant mana whenua interest 

while management would occur by broader consensus? 

A. Yes, well, this was still in negotiation and we were still trying to bring some 

tikanga to the whole thing. 

Q. I understand. 20 

A. And we were putting these proposals proactively and I still stand by them.  

I think would have been a good outcome. 

Q. They were proposals that would require the ascertainment of 

predominance of interest, would they not? 

A. Yeah, or mana whenua. 25 

Q. Or mana whenua.  And they were proposals that were they to be workable 

would have required the agreement of the other groups in the Collective, 

correct? 

A. And so said Sir Doug. 

Q. Pardon me? 30 

A. So said Sir Doug, yes. 

Q. Well it is a collective arrangement or rather it is an arrangement inherently 

requiring the consensus of others as to who does have predominance of 
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interest and thereby stands to be vested with title as opposed to simply 

having governance rights, correct? 

A. Is that two questions?  Is it… 

Q. Might be a few in there.  Let me make it more simple.  The proposal 

hinged off ascertaining issues of predominance amongst the groups 5 

concerned which therefore required those other groups to accept an 

arrangement whereby predominance would be an issue that they would 

have to grapple with, or whether their preference was to put all those 

issues to one side and move on without dealing with those issues, if you 

didn’t have agreement with that it wasn’t going to go anywhere as a 10 

proposal, was it? 

A. We made proposals with a genuine – a genuine intent armed with what 

we believe is a sophisticated, well researched, lived experience here in 

Auckland where we don’t think it is so complex to work out who has 

mana whenua where.  So we felt our proposals had every chance of 15 

either being picked up by the Crown and the Crown expressing its 

sovereignty and pushing forward with that proposal.  Sir Doug, my 

recollection, said there was merit in these proposals, “why don’t you go 

and talk to the other iwi about them”, which I did, we did.  And they were 

all rejected. 20 

Q. Sir Doug said “why don’t you test them with the other iwi”? 

A. Yeah, words to that effect. 

Q. Well if we have a look at document 16, the CB number here is 332.21470, 

and if we could go to page 21472 please.  Is this a PowerPoint 

presentation that you presented to other iwi for the purpose of convincing 25 

them along the lines we’ve just been discussing? 

A. It would have had the flavour of this presentation.  I’m not sure exactly 

whether this is the one that went – 

Q. Would it help to go forward or backwards in the sequence so you can… 

1630 30 

A. “Concepts for discussion.” 

Q. Just keep going through it please so Mr Blair can refamiliarise himself.  

It’s your PowerPoint, isn't it?  

A. Yeah.  
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Q. Mmm.  It’s the same layout as the one that's been cut and pasted into 

your reply brief.  

A. So we definitely would've presented this one to Sir Doug and a similar 

presentation to some of the other iwi.  

Q. All right well, I think we might get to the one to Sir Doug next but if we just 5 

have a look at this, it says: “It says we all have exactly the same history, 

the same stories, the same tūrangawaewae.”  It suggests an alternative 

arrangement entailing a recognition of primary interests of certain groups.  

It’s pitched as an alternative for presentation to Sir Doug.  Maybe if that's 

on the next slide, if we could just flip to that?  Yes, if we just go back 10 

please, one page, at the bottom there, no, next.  Yes, hold.  Here’s some 

draft detail, if we just look at the bottom of 332.21473, here’s some draft 

detail which will require a lot more feedback from you before it might be 

presented to D Graham.  Does this appear to be a presentation that you 

have presented to other affected Māori groups?  15 

A. So, on reflection reading that last bullet point, it’s probable that this was 

the base presentation which was then used to present to Sir Doug and 

other tribes. 

Q. Mhm. 

A. And the key thing is around the concept of recognising predominant 20 

mana whenua, recognising predominant mana whenua where they fall 

and lie.  

Q. Yes.  

A. And then sharing in the governance of the maunga because heritage 

policy and the like should be pretty consistent across all of them, but here 25 

was an opportunity where the different iwi, ahi kā, haukāinga, the home 

people of each of those areas, could actually own the mountain in their 

backyard.   

Q. But others might not.  Some groups might own.  Others won't.  But 

governance is shared, is the proposition, essentially?  30 

A. Yes.  

Q. Yes.  And you say – we go back to 472: “But we will live with it if there is 

no other option,” so those are words that are presented to those other 

groups, along with the option itself? 
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A. I'm not sure if that's the presentation, this exact presentation we 

presented to the other groups but the we will live with it if there is no other 

option, I think reflects where we were at that time.  As I said, the tide had 

run out on us.  Other waka, other iwi were riding the tide in, onto the 

Waitematā.  5 

Q. Mhm. 

A. And at that point it was very clear to us we had very little leverage with 

the Crown and the change of approach from the Office of Treaty 

Settlements following the Wainwright report.  

Q. All right, the – if we go to document 17, 332.21473? 10 

WITNESS REFERRED TO DOCUMENT 17  

Q. And this might help us work out which presentation is which.  It’s doc 17 

of our list and the number is 332.21473.  Is this the same is it?  I see.  I'm 

confusing us, I’ll move on.  

A. Yeah, I'm there.  15 

Q. Yes well if we look here again on this page, you could have one of three 

Māori seats at the decision-making table, like Ngāti Whātua did at 

Bastion Point under the Ōrākei Act, so this is clearly a presentation to 

other groups, not the Crown, right?   

A. Yeah.  Noting we had given a similar one to Sir Doug and he encouraged 20 

us – 

Q. Yes.  

A. – based on its merits, to talk to the other tribes.  

Q. And I presume the other tribes didn’t go for it?  

A. Well clearly, they didn’t.  We ended up with everybody owning the 25 

mountains, with mana whenua put to one side.   

Q. And you reported that back to Sir Doug that it wasn’t a goer?  The other 

tribes weren't buying it?  Or not? 

A. I presume – well, we ended up where we ended up.  

Q. Now you ultimately became the deputy chair of the Tamaki – of a board 30 

or committee established for the Tamaki Collective, is that right?  Or have 

I got that wrong?  

A. I don’t think so.  



497 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

Q. Okay.  What were the governance arrangements or the practical 

arrangements of the collective? 

A. I think Aunty Rangimarie Rawiri started as the chair for maybe one or 

two meetings and then it ended up with Mr Majurey for the most part of it.  

The arrangements, most of the hui, were held in Māngere, then at 5 

Highbrook in Ngāi Tai territory and yeah, the administration of it, I can't 

recall exactly who did all of the meeting notes but probably Mr Majurey.  

Q. How often were meetings held?  

A. I can't tell you but with some regularity over the intensive parts of the 

negotiations and leading up to the settlement. 10 

Q. Once every couple of weeks, does that sound –  

A. Yeah.  

Q. – about right?   

A. Maybe more at times.  

Q. Okay.  And those discussions would have concerned the extensive 15 

process of negotiation and redressed development from the framework 

agreement to the record of agreement, to the initial deed, to legislation, 

working all the detail through, becoming more refined as you go?  

A. Yes.  

Q. In addition to that the Tamaki Collective members had to agree to cut a 20 

sale and then specifics as to how it would operate, before the deed was 

signed?  

A. Yes.  

Q. I think the timeline is almost three years to move from framework 

agreement to signed collective deed.  The framework agreement being 25 

entered in 12 February 2010 and the legislation passed July 2014?  

Sound about right, that period?  

A. Yes.  

Q. Would you personally attend these roughly fortnightly, sometimes more 

frequent, meetings of the collective as the representative for 30 

Ngāti Whātua o Ōrākei?  

A. Yeah, I would've attended most of them out of our people at the time, 

various times we would have other elected reps from our Treaty 

settlement negotiation team. 
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Q. As well as you?  

A. As well as me, attend.  No legal counsel from our negotiation team.  

Q. Okay.  The Crown would be there?  Would Mr Dreaver attend these? 

A. I think the pattern was we would meet as a Tamaki Collective.  Mr Dreaver 

would send 11th hour notes about what the agenda would be for his 5 

arrival, which we’d then try to respond to as best we could in those 

meetings.  

Q. Okay.  Just – 

A. But they seemed to be, from memory, one week Mike was there then 

there’s the collective, then Mr Dreaver.  10 

Q. Aha.  You would meet separately with Mr Dreaver for the purpose of 

progressing negotiations for Ngāti Whātua o Ōrākei zone settlement 

redress, presumably?  

A. Yes.  

1640 15 

Q. And I understand that those meetings would happen roughly once a 

month, often at the Ngāti Whātua Trust Board boardroom at 

99 Queen Street?  

A. Yes.  That's three head offices ago.  

Q. I see.  You're doing the rewind.  Mr Dreaver and his staff would sometimes 20 

meet more frequently than that and I understand, tell me if this is wrong, 

that a Keiran Barbalich, an analyst working on commercial redress, would 

have independent involvement with you at times?  

A. Yeah, possibly.  

Q. And then emails and phone calls outside of those more formal meetings?  25 

A. Yeah.  

Q. Were you, just in colloquial terms, the point man, the key man, the main 

point of contact, for Ngāti Whātua o Ōrākei when it came to dealings with 

Mr Dreaver and progressing settlement negotiations?  

A. No.  Only insofar as the Tamaki Collective aspects of it.  The other parts 30 

of our individual settlement around the agreed historical account, the 

quantum, commercial redress and the navy stock, was led mainly by 

Tiwana, our CEO.  

Q. That's Mr Tibble?  



499 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

A. Yeah.  And from memory the chair of the time was Grant Pakihana 

Hawke, and therefore the chair of our Treaty team.  

Q. So, what do you say was your main subject area for point of contact? 

A. The Tamaki Collective stuff.  

Q. Collective stuff, okay.  Now, ultimately Ngāti Whātua Ōrākei’s negotiators 5 

recommended that members support the collective deed and prepared 

an advisory recommending that course, didn’t they? 

A. Yes.  

Q. For ratification, support of ratification of the collective arrangements in the 

deed.  If we can have a look at that please, document 19, CB number 10 

333.21798.  

WITNESS REFERRED TO DOCUMENT 19  

Q. And we can see there in the second paragraph: “The mandated 

negotiators for the 13 iwi hapū in Tāmaki Makaurau,” this is – correct 

myself, this is a collective or an advisory prepared by the negotiators 15 

across the collective?  As opposed to Ngāti Whātua itself?  Correct?   

A. (No audible answer 16:43:22).  

Q. We urge you to vote yes to both resolutions being put to you and then 

towards the end, we believe the right decision is to vote yes to both 

resolutions.  Now, you were involved in preparing that material I 20 

understand, along with other negotiators for other collective members? 

A. Yeah, we would've – that would've been given to us to review and 

comment on, yes.  

Q. And you reviewed and commented on it yourself, didn’t you, in May 2012?  

You might not be able to remember but does it sound about right? 25 

A. I don’t know.   

Q. Okay.  You ultimately proved it, obviously.  

A. Obviously. 

Q. And I think you're named at the end as the contact person for any 

enquiries about it? 30 

A. Yes.   

Q. Now, also in support of ratification Ngāti Whātua o Ōrākei prepared a 

separate advisory for its own constituency, didn’t it?  

A. Most likely, yeah.  
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Q. Well let's have a look at document 20.  

WITNESS REFERRED TO DOCUMENT 20  

Q. CB 333.21793.  Does that jog your memory, Mr Blair?  

A. Yes, I recall the graphics.  

Q. Okay.  5 

A. And the graphics company now.  

Q. If we just flip the page, we've got a message from Mr Grant Hawke, who 

you referred to just moments ago, and he notes there, doesn’t he, in the 

last paragraph: “So where to from here?  You each” – no, sorry, if we go 

to the third paragraph.  “So where do we stand as your elected board 10 

members?  We’ve had to accept the compromise of dealing and sharing 

a platform of mana whenua status with our colleagues to the west and 

east perimeters of our southern borders.”  He goes on to mention the 

challenges that that has presented.  Did you approve this or I suppose as 

a statement from Mr Hawke it wasn’t really for you to approve that, he 15 

being the chair? 

A. No, I don’t recall if I approved that.  However, I think what in his heart he 

was probably alluding to is that through the Wainwright report and 

everything that had happened since it probably felt like our mana whenua 

status was being eroded and diluted and shared with others. 20 

Q. And then there’s the section headed “What’s in it for Ngāti Whātua Ōrākei” 

and what we find there reference to the carousel, an expansion of the 

commercial opportunities from the RFR area and the like.  Now 

Ngāti Whātua Ōrākei ratified the Collective, or your constituency ratified 

these collective arrangements by some margin, correct? 25 

A. I don’t know what the threshold is but we, over 90% of our people ratified, 

yes. 

Q. If we have a look at doc 21, CB 324.15978, and you can see the numbers 

there, that 96.55%? 

A. Yes. 30 

Q. And you yourself were a signatory to the deed along with Ms Rangimarie 

Rawiri and Te Powai Rameka, is that right? 

A. Yes.  Well our iwi signed up to it. 
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Q. Sure.  Now the deed in final draft as I understand contained the collective 

redress legislation in a final draft as a schedule such that when the deed 

was being ratified the legislation in final form was effectively being 

assented to by your constituency too, is that right? 

A. Well, I’m not sure of the technicalities of it all but… 5 

Q. Let me just ask, can you recall that the deed in final draft contained the 

collective redress legislation in final draft as a schedule? 

A. I can’t recall but wouldn’t say otherwise. 

Q. All right, if we go to doc 23, 324.15242 at 278.  So there we can see is 

the schedule to the deed is a bill in draft form.  And this, the details of this, 10 

would have been part of the process I presume that you and others had 

to work through as a collective group? 

A. Yes. 

Q. Before seeking ratification of the deed itself? 

A. Yes. 15 

1650 

Q. I’d like to take you to paragraph 137 of your initial statement please, 

Mr Blair and here you say that: “The AIP left the Crown with the 

undeniable view that Ngāti Whātua Ōrākei held predominant interests in 

the Tāmaki Isthmus, and such interests justified the offer of an RFR that 20 

corresponds to the extent of those predominant interests.”   

A. I think that’s in reference to the 2006 AIP. 

Q. Sure. 

A. Yes. 

Q. Yes, I’m just changing subjects, I probably should have alluded you to 25 

that. 

A. I had more hair back where you just jumped to. 

Q. So are you saying here that the 2006 RFR reflected the Crown’s views at 

the time as to where Ngāti Whātua Ōrākei held what you’re calling here 

“predominant interests”? 30 

A. Yeah, at that time having had the AHA agreed which contained our, you 

know, our history, although it had some challenges, as my relation 

Margaret Kāwharu outlined, the maps, the acknowledgement of the tuku, 

or at least us being able to state our view of the tuku in there, the work 
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that the Crown OTS officials had done up to that point, historian Jay Eden 

in particular I think in 2005 assessing interests across the region and in 

central Auckland which concluded Ngāti Whātua had the predominant 

interests at this time, 2006, yeah, we had a view that the Crown was with 

us. 5 

Q. You’re not here saying that the Crown recognised that you held exclusive 

mana whenua in that area, are you? 

A. Well we certainly gave that view.  We – 

Q. When you say “we certainly gave that view”, you mean that was 

Ngāti Whātua Ōrākei’s view at the time, not the Crown’s? 10 

A. Well, the Crown at that time from 2003 to 2006 was dealing with us and 

in our view they were doing that because we were the iwi of the central 

area with mana whenua. 

Q. And when you say it was “dealing with us as the iwi with mana whenua”, 

do you mean the Crown was of the understanding it was dealing with you 15 

as the iwi with exclusive mana whenua, and I understand the argument 

that is raised that it’s inherently exclusive, but for the purposes of the 

question did you understand the Crown to understand that you held mana 

whenua in that exclusive sense in that area? 

A. We understood the Crown in starting negotiations, fast-track negotiations 20 

with us in 2003 leading up to the AIP with all of that engagement, with all 

of the history being raked over the coals, tested, twisted, turned upside 

down, include Jay Eden’s assessment of other iwi who were claiming 

interests, we had every right to feel, and did feel at this time, that the 

Crown was recognising our mana whenua. 25 

Q. The Crown was clear though, wasn’t it, that the Crown would not 

recognise exclusive mana whenua? 

A. I’m not sure about that. 

Q. Right, if we have a look please at document 61, CB 309.05832, and it’s a 

letter from OTS to Sir Hugh dated 24 March 2005, and if we go to 6150 30 

please.  Thank you.  And if we have a look at the third paragraph there.  

No, let’s start at the top.  “This letter sets out the Crown’s response to 

Ngāti Whātua’s request that the Crown recognise and acknowledge its 

mana whenua through this settlement and proposes two ways in which 
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the Crown considers Ngāti Whātua’s interests may be met.”  And then it 

goes on to note Ngāti Whātua’s use of the term mana whenua to express 

its status as tangata whenua in Tāmaki Makaurau.  And in the third 

paragraph says: “The Crown understands that the term mana whenua 

may be interpreted as the exclusive customary authority held by iwi or 5 

hapū group over an area of land.”  It goes on to note, doesn’t it, the 

Waitangi Tribunal Rekohu Report which took issue with that 

interpretation, quotes from that report, and says: “For this reason the 

Crown does not consider that it is appropriate to acknowledge the 

mana whenua of only one group over a broad area where other iwi or 10 

hapū share an association to that area.”  So this is the Crown, isn’t it, 

being clear it’s not prepared to recognise exclusive mana whenua in 

24 March 2005 to Sir Hugh, correct? 

A. Yes.   

Q. Yes. 15 

A. That’s what it says.     

Q. And instead the Crown proposes a couple of alternatives, proposal 1 and 

proposal 2, proposal 1 being the option of presenting Ngāti Whātua 

Ōrākei as the tangata whenua with mana and rangatiratanga, and 

proposal 2 referring to Ngāti Whātua Ōrākei as mana whenua but 20 

requiring Ngāti Whātua to acknowledge this as non-exclusive.  So again 

the Crown’s been quite clear about this, correct? 

A. About not acknowledging exclusive mana whenua? 

Q. Yes. 

A. Notwithstanding what you explained before that mana whenua in our view 25 

is held by one iwi – 

Q. Mmm. 

A. – can’t be divvied out? 

Q. Yes.  I mean the Crown says in that third paragraph it understands the 

term mana whenua may be interpreted as the exclusive customary 30 

authority.  And so it’s prepared to acknowledge, it offers as proposal 2 an 

option of acknowledging Ngāti Whātua as mana whenua but only if 

Ngāti Whātua acknowledge that this is not exclusive; that’s proposal 2, 

isn’t it? 
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A. Looks that way on that, yes. 

Q. And that would conform, wouldn’t it, with what Ms Kāwharu yesterday told 

us Ngāti Whātua understood of Crown policy in general, namely the 

Red Book statements to the effect that the Crown will not determine tribal 

boundaries and determine such matters, right? 5 

A. Yes, they consistently kicked that one for touch and then make decisions 

that impact on mana whenua. 

Q. Yes, but what I’m asking questions about, Mr Blair, is what Ngāti Whātua 

believes the Crown understood the 2006 RFR to connote and it’s quite 

clear, isn’t it, that it could not have been recognition of exclusive 10 

mana whenua that being precisely what is being avoided in this letter? 

A. The Crown avoiding acknowledging exclusive mana whenua – 

Q. Yes. 

A. – in proposal 2, yes, that’s what that says. 

Q. And proposal 1.  They’re two ways of achieving the same end, aren’t 15 

they? 

A. Explicitly acknowledging Ngāti Whātua’s status as tangata whenua within 

the area of interest and would also acknowledge the mana and 

rangatiratanga exercised by Ngāti Whātua within this area, yes, that’s 

what that says. 20 

Q. You mentioned when you suggested earlier that the Crown –  

MR ALLAN ADDRESSES THE COURT (17:00:18) 

THE COURT ADDRESSES WITNESS (17:00:37) 

KARAKIA WHAKAMUTUNGA 

COURT ADJOURNS: 5.01 PM 25 
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COURT RESUMES ON FRIDAY 26 FEBRUARY 2021 AT 10.05 AM 

KARAKIA TIMATANGA 

THE COURT ADDRESSES COUNSEL – HOUSEKEEPING (10:06:16) 

 

NGARIMU ALAN HUIROA BLAIR (RE-AFFIRMED) 5 

CROSS-EXAMINATION CONTINUES:  MR ALLAN 

Q. Mōrena, Mr Blair.  If we could start this morning please at paragraph 194 

of your initial statement and what we read here your view that the Crown 

had changed its approach after the Waitangi Tribunal’s report from 

recognising Ngāti Whātua Ōrākei’s exclusive mana whenua rights in 10 

favour of collective redress.  So that itself is a change in approach, isn’t 

it, from your earlier paragraph, 137, which we discussed yesterday, where 

you were suggesting what the Crown had determined was that the 

RFR area corresponds to the extent of Ngāti Whātua’s predominant 

interests.  So which of those statements do you adhere in evidence now, 15 

that the Crown was recognising predominance of interest or exclusive 

mana whenua rights? 

A. They both mean mana whenua. 

Q. Okay.  At 194 you cite in support in the proposition that this was the 

Crown’s view a Cabinet paper.  If we could have a look at footnote 37, 20 

thank you, just go down to the bottom of the page on Mr Blair’s statement 

and specifically paragraph 17.  So if we could now go to the Cabinet paper 

and we just go to the top so we can see what it concerns please.  So it 

seeks Cabinet’s agreement to Sir Douglas to present iwi with proposals 

to settle their claims and to make quantum offers and down at 25 

paragraph 17 it provides the principles that have informed the design.  

And we see there, don’t we, as the second bullet point that Sir Doug has 

the following principles in mind including recognition of exclusive 

mana whenua for specific iwi and hapū is generally to be avoided in 

favour of collective redress to minimise delay and inter-iwi conflict.  So 30 



506 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

rather than providing support for your proposition that the Crown was 

recognising exclusive mana whenua, it suggests the opposite, doesn’t it? 

1010 

A. At this time it does in this memorandum.  But previous to that our 

exclusive mana whenua, our mana whenua in our view was being 5 

recognised by the Crown from 2003 up to the signing of the AIP.  Then it 

all changed.   

Q. You say notwithstanding the letter you were shown yesterday from 

Ms Holbrook to Sir Hugh, do you? 

A. The letter that said that they would offer us recognition of ahi kā, 10 

rangatiratanga and mana but mana whenua? 

Q. Correct. 

A. Yes, that letter. 

Q. On the basis that the Waitangi Tribunal in the Rekohu Report had advised 

against notions of exclusivity of mana whenua and on that basis 15 

mana whenua would be recognised by the Crown only if Ngāti Whātua 

was prepared to acknowledge it was not exclusive, that’s the letter, isn’t 

it? 

A. Yes, that letter.  It also says it would offer us rangatiratanga, ahi kā, 

recognition of mana.  And, as you well know, we don’t agree with the 20 

Wainwright process report. 

Q. We’ll come to that letter again if we require to.  Prior to that, officials had 

been clear, and the Minister, that the Crown would not acknowledge 

exclusive mana whenua in direct dealings, apart from correspondence, 

correct? 25 

A. Sorry, could you… 

Q. Well, maybe if we have a look at document 60 please.  This is common 

bundle reference 309.05832 which is a large compilation and we want to 

go to 309.06129.  Now this is an aide memoire to the Minister in advance 

of the meeting to be held with Ngāti Whātua on the 8th of March 2005.  If 30 

we go to page .06132 we can see there reference at the bottom in 

paragraph 20 to Ngāti Whātua Ōrākei emphasising throughout 

negotiations that their overriding purpose in the settlement is the 

restoration and recognition by the Crown of mana whenua in the 
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Auckland region and it references in particular the Trust Board asking that 

the historical account include an explicit statement recognising that.  And 

at paragraph 21 Minister’s aide memoire is to the effect that the Crown 

would be reluctant to explicitly state that Ngāti Whātua Ōrākei has 

mana whenua over the Auckland area, has not agreed to acknowledge 5 

mana whenua in any previous settlement, that an acknowledgement of 

that nature would imply that Ngāti Whātua Ōrākei has exclusive interest 

in the area which is highly problematic as other claimant groups have 

interests in the Auckland area that overlap and any recognition of 

Ngāti Whātua as having exclusive interest over the Auckland area would 10 

therefore invite adverse response from other claimants.  Then in 

paragraph 22 we can see that officials are working with Ngāti Whātua to 

find ways of meeting Ngāti Whātua’s interest in this regard which led to 

the April letter.  So I suggest to you on the basis of this that the Crown’s 

direct dealings with Ngāti Whātua was in fact quite clear, that the Crown 15 

would not be recognising exclusive mana whenua as it then went on to 

record in that April letter? 

A. Could I just respond to part of that I think in 21 we've always recognised 

other people’s interests in the heartland, just not their mana whenua 'cos 

we have that.  I think this all demonstrates our consistent pursuit of the 20 

recognition of our mana whenua from the Crown, who is gladly receiving 

all of the land and our support from 1840 through to today.  

Q. And it reflects equally consistently, does it not, the Crown’s resistance to 

acknowledging quote, “That Ngāti Whātua had exclusive interests in the 

area on account that this is problematic”?  25 

A. However, it agreed to recognise an exclusive area of RFR which perfectly 

matches our heartland, where we can demonstrate, and have continued 

to demonstrate, where we live.  From 1740 through to today.  

Q. Is it your evidence that the RFR was sought on that basis?  That this area 

was an area selected on account of its reflection from Ngāti Whātua’s 30 

perspective, of its exclusive mana whenua? 

A. That area reflects the villages that our ancestors stayed in and 

established from 1740, under Whakaariki, Tomoaure, Paewhenua, 

Tarahawaiki, and the next generation of their eight children who all 
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maintained that.  It’s reflected in the maps in the bundle at map 4, the 

resource use map.  Yes, that is the area of our heartland, 

well-demonstrated from then to today.  

Q. Is it your evidence that the 2006 area was nominated as an area for an 

exclusive RFR on account of those considerations and because those 5 

considerations gave rise to mana whenua interests which I use in the 

sense of exclusive mana whenua interests?  

A. Well that's the area where our mana reigned from 1740 through to today.   

Q. Is –  

A. It reflects the use of the isthmus where our mana was acknowledged by 10 

others.  It reflects where we lived.  It reflects where we fished and 

gardened and where our decision-making authority reined over 

everybody else’s.  We fished beyond that, well beyond that, but we’re not 

claiming mana whenua beyond that to Huia, to Waiuku, to Māngere.  Or 

the North Shore.   15 

Q. I take that answer as a yes to the question I asked because what you're 

explaining are reasons that are supportive of the proposition that 

Ngāti Whātua Ōrākei had exclusive mana whenua in that area?  

A. We are the mana whenua of that area.  

Q. And that was the basis upon which the 2006 RFR area was sought from 20 

the Crown, is that right?  

A. Yes and it also reflected the land transactions and the tupuna’s names on 

those, including the tuku blocks who have other iwi names on them but, 

as you’ve heard in evidence previously, those were blocks given to 

Waikato.  25 

Q. One of the matters that you raised in support of your evidence that 

Ngāti Whātua considered the Crown to be recognising this too, were the 

J Eden memoranda, you remember that?  

A. Yes.  

Q. Referring to those?  Now, Ngāti Whātua was disclosed those memoranda 30 

as part of the Waitangi Tribunal enquiry.  Is that right?  

A. I had no knowledge of that but I – yeah, I don’t know.  

1020 
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Q. You don't know when Ngāti Whātua was first aware of the content of those 

memoranda? 

A. I personally don’t know.  I'm not disputing that we don’t know.  I'm not 

disputing that we didn’t receive, I don't know personally. 

Q. Because they of course couldn't have formed any views you had about 5 

what the Crown was thinking if you didn’t have them at the time, could 

they?  It’s a matter of logic. 

A. Well notwithstanding there’s a – well, I've seen it in the discovery anyway, 

there’s a ’98 memorandum from the Crown undertaking its own 

assessment of customary interests across the wider region, which is 10 

generally supportive of our view of where the mana lies across the wider 

Auckland region, northern Waikato. 

Q. Just focussing, Mr Blair, on what was known to Ngāti Whātua at the time. 

A. Which time? 

Q. At the time of entering into its agreement in principle, and your evidence 15 

is to the effect that the Crown, by entering into that AIP, with the RFR as 

it then stood, was acknowledging exclusive mana whenua of Ngāti 

Whātua Ōrākei. 

A. Well it certainly smelt and felt like it. 

Q. To whom? 20 

A. To the descendants of Tuperiri. 

Q. To whom it was involved in the negotiations, to whom from today or at the 

time who was dealing with the Crown held this view, to your knowledge? 

A. Yes. 

Q. Who, is my question? 25 

A. To the descendants of Tuperiri. 

Q. Can you supply any names of people from Ngāti Whātua Ōrākei who were 

dealing with the Crown who held the view that you say was held?  You 

can? 

A. You want me to rattle off everybody’s names? 30 

Q. Just some. 

A. Margaret Kāwharu, Pakihana Hawke, Puawai Rameka, Ngaio Kemp.  

Shall I continue? 

Q. And you know these people held that view at that time how? 
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A. So achieving the RFR for the central area which matched our heartland 

felt, smelt, looked like a recognition of our mana whenua from the Crown.  

We were very happy to receive it, we were very sorrowful to lose it. 

Q. The Eden memoranda were couched in terms of dominance of interests, 

not concepts expressed in an exclusive sense, correct? 5 

A. Sounds like mana whenua to me. 

Q. It repeatedly cautions that any conclusions reached would need to be 

revisited in light of further evidence, doesn’t it? 

A. Further evidence, from? 

Q. It emphasis that, for example, the area in concern hadn't been subject to 10 

investigation by the Waitangi Tribunal? 

A. What had been subject, in our case, as my cousin Margaret Kāwharu 

described every word being pored over, Crown historians testing, 

shredding the history, our words, didn’t seem to go through that process 

for the next stage under Sir Doug and the Crown negotiator, Mr Dreaver.  15 

I haven't seen any evidence of a similar exercise being undertaken to test 

the interests and the strengths of other iwi for this area, which has brought 

us here today. 

Q. I'm just in fairness trying to give you an opportunity to substantiate the 

reliance placed upon the Eden memoranda by noting for you that they 20 

emphasise that the area has not been subject to an enquiry, and it 

cautions that conclusions would need to be revisited in light of further 

evidence.  So it’s a heavily caveated conclusion, “conclusion” in quotes.  

And do you have any comment on the strength or significance of the 

memoranda in light of that? 25 

A. Well I think what that memoranda shows, the one from 1998, that on the 

huge volumes of material available already to the Crown and the different 

historians who have pored over the Auckland isthmus, which has led 

some other tribes to portend that it is such a unique and complex different 

history to any other place in Aotearoa, to come to that conclusion, we 30 

think, I think the Crown were on the right track in 1998 and in the Jay 

Eden memorandum, which generally placed everybody where their mana 

lies, and we were here.  They put us in central Auckland, which is right. 
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Q. Thank you, Mr Blair.  The memoranda – memorandum of 30 April 2006 

emphasises that the perspective RFR address in question is commercial, 

not cultural.  Now being an internal OTS memo, do you accept that it 

would have been directed at addressing the Crown policy related to 

commercial redress? 5 

A. That may be their policy, but every Māori looks at these settlements – 

everything is cultural, everything is mana whenua, whether it’s a statutory 

acknowledgement, a fisheries protocol, commercial, cultural, it’s all mana 

whenua. 

Q. Statutory acknowledgements as well? 10 

A. It’s all about mana whenua and mana of tribes. 

Q. So the Iwi Chairs Forum view, as you know, as that the conferral by the 

Crown of a fairly simple estate constitutes acknowledgement of mana 

whenua, and is it your evidence that a statutory acknowledgement over 

property would constitute the same recognition? 15 

A. No, what my point was, is that tribes are entering into all of these 

negotiations as attempts to re-establish their mana whenua.  And 

unfortunately some tribes use these processes to establish hoped for 

mana whenua where they don’t have it. 

Q. Well just while we’re on the subject that I raised, conferral of property by 20 

the Crown in a Māori group and the Iwi Chairs Forum view that that 

constitutes recognition of mana whenua, is that a view to which Ngāti 

Whātua Ōrākei ascribes? 

A. I'm not sure the Iwi Chairs are saying that.  That can be perceived as that.  

It’s certainly perceived by that by the defendants in this case.  They are 25 

claiming mana whenua where they don’t have it.  They are claiming mana 

whenua in our heartland, and they are looking for properties, whether it’s 

cultural or commercial, to back that up with the support of the Crown. 

Q. What is Ngāti Whātua’s view of the significance, if any, of the Crown 

conferring property, vesting property in a group pursuant to a Treaty 30 

settlement? 

A. Which settlement? 

Q. Just in general, as a general proposition, or can you not – as a general 

proposition. 
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A. As a general proposition – 

Q. When the Crown vests land in an iwi or hapū pursuant to a Treaty 

settlement, what is Ngāti Whātua Ōrākei’s view as to the significance of 

that, if any, in terms of mana whenua? 

A. If it’s conferring that land on them and it's claimed by that iwi as a 5 

recognition of their mana whenua, then we've got issues with that. 

Q. Now you've conditioned that response with the “if”.  If it’s sought on that 

basis by the receiving iwi – 

A. Or transferred on that basis. 

1030 10 

Q. Transferred on that basis, yes.  What if it’s not?  

A. Like the RFR that we signed up to in the Tamaki Collective, where 

mana whenua was put to the side so everyone could get ahead and find 

a settlement and move forward.  Mana whenua was put aside, we 

exercised our mana in agreeing to that so everybody could have a chance 15 

wherever the land came up in the wider region and it’s not on the basis of 

mana whenua, which is clear to us.  

Q. Thank you Mr Blair.  Mr Blair, sorry to jump around but if we could just – 

if I could just take you back to the letter to Sir Hugh in relation to the 

Crown’s two proposals as alternatives to recognition of mana whenua, 20 

you in your responses to me suggested that the Crown was prepared to 

acknowledge ahi kā as one of those proposals? 

A. I think you brought that letter up at about quarter to five last night so, I 

could be wrong.  

Q. Mmm, okay, all right, thank you.  25 

A. But I think it was rangatiratanga –  

Q. Yes, I think that –. 

A. – and mana.  

Q. Yes, that's right.  

A. Just that.  30 

Q. Well let’s be clear, in fairness to you, proposal one of the settlement would 

make explicit acknowledgement of Ngāti Whātua’s status as 

tangata whenua within the area of interest and also acknowledge the 

mana and rangatiratanga exercised by Ngāti Whātua within this area.  
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And the second proposal would recognise that Ngāti Whātua has 

mana whenua within the area of interest, with Ngāti Whātua 

acknowledging that this is not exclusive.  So those are the op – were the 

proposals?  

A. (No audible answer 10:32:17). 5 

Q. Okay.  You’ve – in addition to the Eden memoranda, you have relied upon 

the content of the agreed historical account as supporting your view that, 

as you put it, felt, smelt and looked like recognition from the Crown, and 

at paragraph 174 you say, of the AHA: “It is important to note that the 

AHA as reflected in the AIP did not change while our individual settlement 10 

was negotiated.”  Now, that’s important, you say, I presume because it 

reflects no shift in the Crown’s position pre-AIP and post?  

A. In regards to AHA, clearly everything else is almost 180 degrees about 

face.  

Q. Mmm, yeah, no, just in relation to the AHA, yes.  Which is what you're 15 

speaking of at 174.  And you suggested yesterday I think that the content 

of the AHA led you to believe the Crown was with us, as you put it, and 

referred to the fact that the history of Ngāti Whātua Ōrākei had been raked 

over the coals, tested, twisted, turned upside down? 

A. Mmm.  20 

Q. Do you recall that?  At paragraph 136 you note that as a result of this 

process of testing, twisting, and turning upside down, there were aspects 

of the AHA that the Crown would not sign up to.  If we just go to the 

introductory part of that paragraph please?  And were included only as 

background, these were included essentially as Ngāti Whātua Ōrākei’s 25 

description of itself.  Is it your evidence that you can fairly rely upon what 

Ngāti Whātua Ōrākei was required to accept only as a description of itself 

in claiming that the Crown was tacitly acknowledging exclusive 

mana whenua?  

A. In awarding and agreeing to the RFR area over the central area, that was 30 

a manifestation of it in our eyes.  And as my relation Margaret Kāwharu 

has already given evidence over, there was a big contest with the Crown 

over the wording of the AHA, two years I recall.  Two years actually 
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discussing tuku rangatira.  And the Crown ultimately wouldn’t accept that 

view. 

Q. You mentioned that yesterday, didn’t you, as one of the things that you 

say led Ngāti Whātua Ōrākei to believe that the Crown was “with us”, to 

use your expression, was the fact that you were at least able to state your 5 

view of tuku in there being in the AHA; do you recall saying that? 

A. Yeah, it was a negotiated compromise in the end because the Crown just 

wouldn’t accept what we think is well evidenced. 

Q. And at paragraph 120 you set out a basis for the Crown’s position on this 

issue and others and these are the matters that I put to Ms Kāwharu you 10 

may recall by reference to your evidence: namely that the research of 

Ngāti Whātua was fundamentally flawed, Ngāti Whātua were a small tribe 

claiming a very large area of strategic significance, seeking to escape the 

threat from Ngāpuhi, the gift of Auckland was a myth, that Ngāti Whātua 

placed themselves under the protection of the Crown, and at 120.4, no 15 

reason to think Ngāti Whātua would have expected or required any 

undertakings from the Crown beyond those explicitly made in the Treaty.  

So those positions don’t support an assertion of the Crown accepting 

exclusive mana whenua, do they? 

A. I think this is the historian Mr Loveridge. 20 

Q. Yes, well you’ve summarised it here – 

A. Yeah. 

Q. – and you refer to a Crown historian and I think you’re right, yes, it’s 

Mr Loveridge. 

A. So he’s one historian and his work was highly offensive to the 25 

descendants of Tuperiri and through this case with other historians will 

prove his work also questionable. 

Q. Those views manifested ultimately in discussions with the Crown though, 

didn’t they, and you refer to this at paragraph 136, amongst the matters 

that ultimately Ngāti Whātua Ōrākei was required to include merely as its 30 

own description or narrative, including the tuku whenua issue, or the 

tuku rangatira issue, correct? 

A. Yeah.  And I think again reliving this shows our Treaty partner, if you can 

call it that at times, is very difficult to deal with. 
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Q. The Crown was disagreeing, wasn’t it? 

A. On some key points.  Not all.  Ultimately, as I say, it did agree to the RFR 

over our heartland. 

1040 

Q. You mention at 136.4 Sir Hugh remarking many times of the difficulty in 5 

the Crown, or in achieving Crown acknowledgement about tuku rangatira 

in particular, and that echoes, we don’t need to go there, thank you 

Natasha, what you say earlier at paragraph 74, where you say: “I attended 

many hui with kaumatua and kuia from 2000 to 2007 where these 

concepts,” being concepts is tuku, “Were discussed and the Crown’s 10 

ongoing insistence that we sold the land to them.”  So there was a clear 

element of intransigence from the Crown on this issue wasn’t there? 

A. Yes.  And it’s quite offensive to think that we gave all of that land for some 

flour and some saddles and a few gold sovereigns and that our Treaty 

partner was putting that view.  15 

Q. Now I used earlier the word tacit to describe, really just sort of cover the 

notion that you were conveying before that in your view it felt, smelt and 

looked like recognition from the Crown of exclusive mana whenua.  But 

that's the word you yourself have used, if we have a look please document 

28?  Common bundle 331.20869.  20 

WITNESS REFERRED TO DOCUMENT 28  

Q. So, notwithstanding what we've just been discussing and the Crown’s 

ongoing insistence, Sir Hugh’s expressions of the difficulty in achieving 

getting the Crown to acknowledge these things, the hui that you’ve 

attended, in this presentation you're suggesting that there was tacit 25 

acknowledgement of the Crown of tuku rangatiratanga, aren't you?  

A. The Crown allowed us to write our view in the AHA.  I think that was 

covered by Margaret Kāwharu.  

Q. Is that – I see, and that's what you're conveying by the word tacit here?  

The fact that you were allowed to convey your own view? 30 

A. Yes, the Crown allowed us, after two years of trying to convince the 

Crown that we gave the land for them to use for mutual benefit.  
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Q. Initially negotiators for Ngāti Whātua Ōrākei sought an area RFR as 

opposed to a property-specific RFR, that was a request from the outset, 

wasn’t it?  

A. I'm not sure.  

Q. All right.  If we could have a look please at document 62.  Common bundle 5 

reference 309.05832, if we just go there? 

WITNESS REFERRED TO DOCUMENT 62  

Q. If we could just go to 832 please, 05832 just to orient Mr Blair to the – so, 

this document here, oh no, my apologies that's gone right back to the 

beginning of the document bank, if we could go back to where we were 10 

thank you?  Which was 06134.  Now this is – the contents of this is a 

memorandum dated 4 March 2005 for the minister, ahead of a meeting 

with Ngāti Whātua on the 8th of March 2005.  So, fairly proximate actually 

to that letter that we've been considering with the mana whenua 

proposals.  If we go to paragraph 27, you can see reflected here that the 15 

preference of Ngāti Whātua Ōrākei is for an RFR over an area rather than 

over certain properties because (a) there’s limited amount of Crown 

property that could potentially be declared surplus within the urban 

Auckland area, (b) the quantum offer will be below their expectations, (c) 

the RFR’s forward looking so must have some value, (d) there’s no 20 

certainty that the specific properties identified will be made surplus, (e) an 

RFR area can potentially capture properties acquired by the Crown after 

settlement.  And then at paragraph 28 officials advise the Minister there’s 

scope to negotiate an RFR that goes some way to meeting those interests 

and you may wish to acknowledge the Trust Board’s preference for an 25 

RFR over an area rather than certain properties and the potential for 

commercial benefit to Ngāti Whātua Ōrākei of this instrument.  So what’s 

being expressed here is an area RFR in highly commercial terms, 

correct? 

A. At the beginning of our negotiations, sorry, at the beginning of our – even 30 

before we started negotiations, we looked at our history, we looked at our 

resource use maps.  That formed the basis – sorry, and also 

Maurice Alemann’s report which showed our tupuna transacting lands, 

our tupuna approving the transactions of Waikato tribes over lands, the 
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resource use maps, those formed the basis of everything that followed.  

And so, yes, there are commercial terms in this but they’re all based on 

the previous work which was about working out what is our wider interest 

area and what is our heartland. 

Q. Heartland in the sense you were explaining it before, your area of 5 

mana whenua? 

A. The area that we took from Kiwi and have maintained to this day, yes.  

Central Auckland. 

Q. We’ll have a look please at document 32, common bundle reference 

342.27756.  Have you seen this before, Mr Blair, this letter? 10 

A. I have recently, yes. 

Q. Well you’ll know then, won’t you, that it’s a letter from Ngāti Whātua’s 

lawyers to OTS pressing for the RFR area to be defined having 

successfully got to the point of the Crown agreeing to grant an area RFR?  

You’ll need to say yes for the record, Mr Blair, if you agree that is? 15 

A. Well, then I’ll need to read the whole thing again. 

Q. Okay. 

A. Or can you direct me to a paragraph or a sentence? 

Q. The introductory paragraph.  “We write further to our discussion on this 

topic.  We do not need to repeat here why this commercial remedy is of 20 

the greatest importance to Ngāti Whātua.  Neither nor do we need to 

repeat what we believe to be the appropriate terms and mechanisms for 

such a first right of refusal.  In summary, Ngāti Whātua seek no more, no 

less than the relevant terms of the mechanisms contained in the 

Ngāi Tahu legislation and settlement deed.”  And then specifically, “What 25 

this letter does concern itself with is the area within which the 

Ngāti Whātua right of first refusal should operate, we’ve discussed this 

generally, and as our discussions are now continuing we think it 

appropriate to set our position in writing for your easy reference.” 

A. Thank you.  Yes. 30 

Q. And in the course of arguing for a particular area, “preliminary 

observations”, as they are termed in the next paragraph, are made, the 

first of which is that here we are dealing with commercial redress, not 

cultural redress, “Therefore a focus on the outer reaches of the 
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mana whenua claims of Ngāti Whātua and surrounding iwi is both 

unwarranted and unhelpful.  Mana whenua is to do with cultural redress, 

not commercial redress.”  So, the letter is quite blunt, isn't it, in terms of 

relying upon the Crown’s own policy distinction between commercial 

redress and cultural redress?  Do you agree with that?  5 

1050 

A. What I would say is that at this time, what was the year again?  The 

2005 – 

Q. 2005, April.  

A. There were no other offers of land in our heartland being divvied out to 10 

other iwi with questionable connections, interests, to our area.  So I think 

that's probably the relevant context.  

Q. Do you agree with the proposition that I put to you that the letter is quite 

blunt in relying upon this commercial cultural redress distinction in the 

Crown policy?  I mean it says mana whenua is to do with cultural redress, 15 

not commercial redress.  

A. Yeah and as I explained, at that time in 2005 there were no deals on the 

table for other iwi.  Dressing up mana whenua through commercial 

redress.  As we have before us now, which is why we’re here.  

Q. So is your answer yes but the context is, as you’ve just explained?  20 

A. It’s all about context.  And that's one letter of – yeah, hundreds.  

Q. I’m still not sure I've got an answer to that question actually, Mr Blair? 

A. I'm not sure what the question is.  

Q. Do you agree that this letter relies upon, indeed is quite blunt about relying 

upon, the Crown policy distinction between cultural redress and 25 

commercial redress? 

A. It uses the language in the Crown’s policy, which it would preach to us 

endlessly.  

Q. And specifically it –  

A. That we should not be worried – 30 

Q. – sorry.  

A. – about commercial redress being cultural, or amounting to 

mana whenua.  
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Q. Mmm, and indeed the letter embraces that idea for itself, doesn't it, by 

suggesting that a focus on the outer reaches of the mana whenua claims 

of Ngāti Whātua and the surrounding iwi is both unwarranted and 

unhelpful?  Now, I'm not sure if that's on the page, oh yes, so that's the 

sentence there.  5 

A. Again I think the context is that we think the history is well-established 

and no more research is needed to complicate matters.  

Q. From the Crown’s side, the Crown has been told by Ngāti Whātua that 

not only are no mana whenua-based claims being raised, they're being 

rejected as unwarranted and unhelpful, correct?  10 

A. The claims of others?  Unwarrant – should be rejected or are 

unwarranted? 

Q. The – a focus on the outer reaches of the mana whenua claims of 

Ngāti Whātua and surrounding iwi is both unwarranted and unhelpful.  In 

other words, the Crown is being told to park mana whenua issues 15 

completely, on account of the fact consideration of them is not warranted 

and not helpful? 

A. My reading of this is that because it’s already well-established where our 

mana whenua is, where the mana whenua of others is, and isn't. 

Q. Well, based on that distinction, that commercial cultural distinction, 20 

Ngāti Whātua sought an area of RFR far wider than the 2006 RFR area, 

didn’t it? 

A. (no audible answer 10:54:39)  

Q. If we can look at, go down, we can see reference to the creation of what 

is now Auckland City, North Shore and Waitakere City arose largely from 25 

transfers that Ngāti Whātua made.  You’ll recall that these transactions 

are fully documented.  “Ngāti Whātua seek that Ngāti Whātua have the 

first right of refusal for surplus lands and its entities that are within the 

areas originally so transferred by Ngāti Whātua.”  So that’s suggesting, 

or stating an RFR area extending into North Shore City and Waitakere 30 

City, isn’t it? 

A. Based on? 

Q. Based on transfers, it says here. 

A. Signed by our people. 
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Q. Mmm. 

A. Yeah.  And we were happy to settle with, in the end, a much smaller area 

in our heartland. 

Q. I’m not suggesting, Mr Blair, that this is inconsistent with any views that 

Ngāti Whātua Ōrākei held as to its mana whenua at the time.  Rather, 5 

that’s the point, isn’t it?  If we turn over the page, there’s reference to 

“pragmatic solutions” and Ngāti Whātua being pragmatic and prepared to 

exempt.  If we have a look at paragraph 4, for example, at the end there, 

there’s reference to Ngāti Whātua wishing to be helpful in our discussions 

and if all the lands transferred under Waikato’s signature within the 10 

boundaries of Auckland city are exempted from the commercial right of 

first refusals to Ngāti Whātua, then Waikato can have no shadow of 

justification for complaint.  So Ngāti Whātua can be pragmatic, helpful, in 

granting what it’s called exemptions here precisely because this redress 

will not connote mana whenua either way? 15 

A. No, this is all about mana whenua.  This is all about Ngāti Whātua Ōrākei, 

the descendants of Te Kawau, practising their whanaungatanga with 

Te Wherowhero and Ngāti Mahuta and acknowledging unequivocally that 

they have interests, pānga, connections in our heartland as a result of the 

tuku blocks, that’s what that reflects to me. 20 

Q. It reflects interests of others… 

A. Not mana whenua. 

Q. But not their mana whenua? 

A. No. 

Q. No.  I mean the letter’s quite clear about the unhelpfulness of defining the 25 

outer reaches of anyone’s mana whenua, isn’t it? 

A. Well, like what I’m saying about the thinking of Ngāti Whātua from the 

sections you have read to me shows us expressing our whanaungatanga.  

You talk about the wider RFR area originally sought.  We could mount a 

credible tikanga-based mana whenua argument for Mangere also but in 30 

2002 we had our wānangas and we did not go there, we pulled our lines 

back in from those border areas and what we ended up with and what we 

settled with after years of negotiation was the 2006 RFR area which 

reflected the heartland and as you know was taken away from us. 
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Q. So what we see in this letter are pragmatic suggestions from 

Ngāti Whātua Ōrākei recognising that other groups have interests, 

recognising that the process of negotiating commercial redress is one of 

give and take, and proposing solutions around that that completely 

exclude consideration of mana whenua, correct? 5 

A. Well, it shows that Ngāti Whātua Ōrākei are nothing but pragmatic and 

solutions-focused and humble.  It’s a very small area, they could fit 

20 times over in the rohe of others in this case.  

1100 

Q. Have a look at document 309.05832.  That thing – let’s go to 309, it’s 10 

within this document, page reference now 309.06153.  And these are 

records of a Crown/Ngāti Whātua Ōrākei negotiation meeting, 12 May 

2005.  So this is a month after the letter was sent and doubtless 

consequent upon it.  And if we go to 153, please, and do a search for 

“net” please.  So the sentence where the word “net” is highlighted – or 15 

let’s go the author first, Don – that’s Mr Don Wackrow, who was counsel 

for Ngāti Whātua at that stage? 

A. Yes. 

Q. And Mr Wackrow is telling the Crown in a face-to-face meeting Rachel – 

being Rachel Holbrook, the relevant manager at the time – Ngāti Whātua 20 

want to spread the net as far as possible so that this redress instrument 

is valuable to them.  And then at 154, in the middle there we've got: “Ngāti 

Whātua planned to enter into joint ventures that will ensure the future of 

Ngāti Whātua is secured.  Their next generation will gather the benefits 

of these joint ventures and the iwi will be re-enfranchised akin to the 25 

Fitzroy Waiver Trust’s historical symmetry, this instrument could 

potentially be of significant economic importance for the future of this 

hapū.”  So we see in the face-to-face meeting that follows, a continued 

emphasis upon the commercial advantage of an area RFR that is spread 

as wide as possible, don’t we? 30 

A. No.  The net there is in reference to the types of Crown properties, 

entities, that would come within that net.  That’s how I read that, as a 

young Ngāti Whātua coming to early meetings and engagement with the 

likes of Rachel and the Crown, and it was a shock for a naïve young man 
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like me to realise that the RFR would not apply over all Crown properties 

or everything the Crown owned.   

Q. Like SEO assets and the like? 

A. It’s restricted, yeah.  It’s some – 

Q. Those sorts of things? 5 

A. – some Crown assets, some Crown-owned things.  So the net, I believe 

the reference is to – I haven't read the whole document, but I think there 

are some following bullet points. 

Q. We can go there if you like.  We can see there, for example, Rachel asked 

Don if he knew how much SEO land there is in Auckland.  So that 10 

supports what you've just been saying about the kind of asset to come 

within the net, rather than the geographical area itself. 

A. Yeah, well quite clearly, the geographical area is miniscule compared to 

say, an area from Matakana to Matakana. 

Q. Bearing in mind though that this follows a letter which was seeking an 15 

area much bigger than the 2006 RFR area, extending into the North 

Shore and Waitakere City, as we saw earlier. 

A. Where it’s clearly evidenced our tupuna transferred lands. 

Q. Transferred lands, yes. 

A. And which we didn’t receive or seek in the end. 20 

Q. This reference here to the significant economic importance for the future 

of the hapū is reflected, isn't it, in the terms of negotiation that had been 

settled a couple of years earlier, which you refer to in your own brief of 

evidence, and you might want to go there, it’s 102.  And we can see there 

that they include the objectives of providing a platform which will assist 25 

Ngāti Whātua Ōrākei to develop their economic base, at 102.4, and 

separate from that, 102.7, achieving a settlement that will recognise the 

mana of Ngāti Whātua o Ōrākei within its claim area. So Ngāti Whātua o 

Ōrākei, through its own terms of negotiation, was pursuing a settlement 

that would achieve not only mana recognition, to paraphrase 102.7, but 30 

also providing an economic base and platform, all right? 

A. Absolutely. 

Q. Now if we could have a look please, document 67, common bundle 

reference 309.05832, just so we can orient the witness to the – so these 
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are talking points prepared for the Minister for a negotiation meeting on 

the 9th of June, so subsequent to that meeting with Ms Holbrook. 

A. Sorry, could you let me know who was the Minister at this time? 

Q. That might have been Minister Burton.  Minister Burton, I got it right.  And 

if we could now please go to 309.06165.  And if we could just go to the 5 

top, and here included amongst the talking points for the Minister are, 

we've said to you that in assessing your – or you've provided the Crown 

with the proposed RFR area, we've said to you that in assessing your 

proposed RFR area the Crown, and then a number of matters are set out, 

including a need to avoid creating prejudice to other claimant groups yet 10 

to settle, including at 3 the need to retain an ability to offer appropriate 

commercial redress to other groups, and notes that what the Crown 

ultimately will be looking at are levels of historical and customary interest, 

and at 4 the potential availability of other Crown land over which an RFR 

could be offered for each overlapping group.  So these are the factors 15 

that the Crown ultimately took into account and told Ngāti Whātua that it 

would be taking into account in deciding upon any RFR area, correct? 

A. Assuming if that was conveyed at the meeting, I don't know, I didn’t attend 

that meeting.  Well, if there’s meeting notes that followed up from that, I'm 

not sure. 20 

Q. Moving ahead to the period post the Waitangi Tribunal report, to the time 

in which you were advocating alternatives to Sir Doug’s proposals. The 

alternatives I mean the – we were talking about them yesterday, vesting 

of the maunga in those iwi with predominant interests. 

A. Mana whenua. 25 

1110 

Q. Sorry, predominant mana whenua.  

A. Mana whenua.  

Q. With in – sorry –  

A. With mana whenua.  30 

Q. – the proposal was that it be – you tell me what the proposal was in 

relation to the maunga that you pitched? 

A. So, for those iwi who are the mana whenua of a particular area that they 

would own those mountains and then all the iwi would share in the 
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management of all of them, being the conservation and resource 

management policies for all the mountains would be very similar.  

Q. So – 

A. And we’d hoped that at some point in our future that the hau kāinga 

people around those mountains would be the day-to-day managers of 5 

those places, rather than people driving an hour, 90 minutes to come to 

a meeting about somebody else’s mountain, which is what happens now.  

Q. Now, in addition to that proposal, you sought also an exclusive RFR over 

the Ōrākei block and if – you mention this at paragraph 175 of your brief, 

if you go there please?  Now that the RFR over our traditional rohe was 10 

off the table, we sought an RFR over the Ōrākei Block and a significantly 

improved offer to buy and lease back all NZDF housing on the 

North Shore.  So, the strategy there, or the – the approach rather, was to 

raise the loss of the 2006 RFR as a relevant point to be considered in 

support of an improved offer on something different, namely the NZDF 15 

housing aspects of redress, correct? 

A. Well we’d lost what we felt was something significant in cultural terms, 

primarily.  Well, we suffered a great cultural loss, in our view at that time, 

losing the 2006 RFR area.  So naturally we were looking for the Crown to 

amend and make up for that somehow.  20 

Q. The significant improvement lay in the amount of property on the 

North Shore that stood to be acquired under settlement, didn’t it?  

A. I'm just trying to recall what we ended up with in the end, I think we sought 

more.   

Q. I –  25 

A. You can correct me but I think the AIP said something like we could buy, 

with our money, about $80 million worth of land over there and it ended 

up at 120.  

Q. We can go to please to, that's our document 35, common bundle 

reference 332.21504? 30 

WITNESS REFERRED TO DOCUMENT 35  

Q. Now this is an aid memoir to the minister on commercial redress issues 

for a meeting to be held on the 17th of November 2010.  And if we go 

down please, if you actually do a search please on informally?  Mmm.  
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Okay, paragraph 7.  Request for exclusive RFR in Ōrākei block.  Recently 

NWOO have informally advised officials that given the scaled back nature 

of the North Shore redress they are now seeking an exclusive right of first 

refusal within the Ōrākei block.  The historic block covers most of the 

suburb of Ōrākei and is approximately 283 hectares.  And then if we, just 5 

scroll up please to paragraph 6(c) we – it records there that Ngāti Whātua 

o Ōrākei advise they will not settle unless part of the financing for the 

purchase of the housing land can be provided through a prepaid rental 

which demands a leaseback of some length.  NZDF and OTS officials 

consider a leaseback of five years is appropriate.  Now this is a reference 10 

back to the original AIP that Sir Doug had regarded as uncommercial on 

account that what the Crown was proposing to do was give away 

properties under the pretence then of being excused from paying rent for 

them in order to simply then use them, does that accord with your 

understanding?  15 

A. When I look at our finances every month there's a big chunk of money in 

there that we've had to borrow to buy these sites.  

Q. As it happens, yes.  

A. They weren't given.  

Q. Yes. 20 

A. They were not given.  

Q. No. 

A. We bought them, with our money.  So no, I don’t agree with that. 

Q. No, well I'm just directing to what the position was in November 2010 and 

the position there was Ngāti Whātua Ōrākei seeking a continuation of the 25 

leaseback of some length in order to offset the purchase price, which is 

indeed what had been envisaged and set out in the original AIP. 

A. Yeah and the context here is that we would've preferred, like most iwi, 

that the Crown would pay what these settlements, these claims are worth, 

which should be in the hundreds of millions.  But they don’t and they 30 

refuse to.  Our first offer was $8 million, under Minister Burton, which we 

humbly accepted in the end.  Because we could get access to purchase 

some of the Defence Force land on the North Shore, funded ultimately by 

ourselves.  Using our quantum, meagre as it was, as a deposit.  
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Q. Whereas originally most of the purchase price of that $80 million was to 

be offset by supposed leaseback without rent, right?  If you don’t know, 

you don’t know, that's fine.  

A. What I do know is that we were doing all the intellectual heavy lifting on 

all of this.  5 

Q. Okay. 

A. To make the Crown look better.  To make the Crown seem as though it 

was coming to a reasonable and fair settlement with its Treaty partner, 

Ngāti Whātua, to make the Crown not lose votes with its electorate, which 

is not Māori people.  10 

Q. Sir Doug called it out, didn’t he? 

A. Called what out?  

Q. Caught the lack of commerciality in the original proposal out?  

A. It’s commercial redress. 

Q. The sale and leaseback arrangement – 15 

A. And they were settled on commercial terms satisfactory to the Crown.  

Q. Paragraph 6(d), there's reference here to the risk profile of Ngāti Whātua 

and the second sentence: “In light of their increased risk profile, 

Ngāti Whātua o Ōrākei are demanding that they now have the opportunity 

to purchase the entire housing estate estimated at 148 million, rather than 20 

the 80 million currently offered.”  So these were the sorts of terms that 

were being sought to offset the loss of the 2006 RFR, the exclusive RFR, 

aren't they? 

A. Noting that we weren't seeking the operational land which is all down on 

the waterfront in Devonport.  Which would still be available for the Crown 25 

to use in settlements.  

Q. And the Crown’s position in relation to all of this is at paragraph 9.  

Offering Ngāti Whātua o Ōrākei an exclusive RFR in the Ōrākei block 

would set a precedent for other members of the Tamaki Collective and 

seek – to seek rather, an exclusive RFR over their core areas of interest 30 

in Tāmaki.  This would undermine the unity of the Tāmaki collective.  The 

Crown is here recognising, isn't it, that recognition of areas of exclusivity 

undermines the rationale for the Tāmaki collective itself? 

1120 
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A. I think more importantly it recognises that the Crown knows in its heart 

that there are core areas of interest in Tāmaki for other iwi.  It's in the first 

sentence. 

Q. So do you agree with what I put to you and then add that it recognises 

what you just said as well? 5 

A. I'm happy with that. 

Q. In the power point that you presented to other iwi, this is the one that we 

looked at yesterday and you took a snapshot and it's in your own brief, 

your reply brief, there was reference in that particular slide, actually to the 

Tamaki collective proposal saying that we all have the same histories, the 10 

some tūrangawaewae across the new Tāmaki, something to that effect, 

do you remember that? 

A. I'm not saying that, I'm saying that the proposals by the Crown on the 

back of Sir Doug’s cabinet report is saying, you are saying, we're all the 

same and equal. 15 

Q. Mmm. 

A. We're not saying that. 

Q. I understand, I understand.  And that was your, indeed that was your 

concern at the time, wasn’t it, effectively that by driving a wedge between 

redress and underlying interests the collective was flattening out 20 

everybody’s interests across the isthmus, is that a fair way of 

summarising the concern? 

A. Well yeah, and on the back of Wainwright’s report which we completely 

reject and disagree with saying that all interests are valid and equal.  And 

we disagree with that completely and I'm sure all the other iwi in the 25 

collective disagree with that in their hearts. 

Q. Mr Dreaver in his brief at paragraph 71, I'll read it to you, says this: " Ngāti 

Whātua Ōrākei proposed a carousel -" sorry, around this time, so the time 

we're talking now is September 2011, so not long actually before you 

initialled your deed, if my mental chronology is right.  You entered and 30 

signed the deed on 5th of November, so: "around this time Ngāti Whātua 

Ōrākei proposed a carousel between Ngāti Whātua Ōrākei, Ngāi Tai ki 

Tāmaki and Marutūahu iwi to allocate land bank properties and school 

sites in central Auckland.  This proposal did not proceed and in the end 
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the Ngāti Whātua Ōrākei deed of settlement did not include any school 

sites and included one land bank property."  Now I know you’d be familiar 

with the no veto memorandum of 19 September 2011.  You mentioned 

that specifically in your reply evidence. 

A. Yes.  5 

Q. And the introductory paragraphs to that memorandum refer back to this 

proposal and perhaps we go to the memorandum then.  That's at 

332.21687, paragraph 5.  So this reflects Mr Dreaver’s evidence per his 

affidavit.  Ngāti Whātua Ōrākei have proposed a carousel process to 

allocate schools between the three groups and propose this is a claimant 10 

led process.  Carousel structure, has been agree as the mechanisms 

deliver the Tāmaki collective RFR address."  Then at paragraph 6 it goes 

on to explain that the carousel although it had properties that each group 

sought in their settlements, their individual settlements.  Do you have 

knowledge of this proposal for a carousel for the allocation of individual 15 

redress items as between those three groups? 

1125 

A. I think what this says to me is that we’re concerned with land bank 

properties in our heartland being transferred to iwi through their individual 

settlement.  We’d already moved on and working through the shared RFR 20 

across the wider region, which again, as Sir Doug said, is not about 

mana whenua, and setting that aside and I think this reflects us being 

proactive and putting our proposals again, which again were rejected, to 

put these properties through what we eventually agreed with and were 

working towards as positively as we could, being the collective RFR 25 

redress.  

Q. So my question to you was whether you have knowledge of a proposal 

along these lines and I infer from your response that you do.  Did you 

make this proposal, Mr Blair? 

A. Well it says Ngāti Whātua Ōrākei have proposed a carousel process. 30 

Q. Was that you personally or – 

A. Me personally? 

Q. Mmm.  

A. I would've been around the table if that is the case.  
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Q. You added in your reply also that it didn’t proceed because the Crown 

didn’t go for it, or something to that effect, is that right?  

A. Well if it didn’t be approved it would've been the Crown. 

Q. Because – why? 

A. Because it’s the Crown.  And it has veto.  It can do what it wants.  It tells 5 

us that every now and then.   

Q. But you have no recollection of the Crown vetoing, as you say –  

A. Well it didn’t progress – 

Q. – this concept?  

A. – this didn’t progress through, as I understand, this proposal so…  10 

Q. If we have a look at document 69 please?   

WITNESS REFERRED TO DOCUMENT 69 

Q. 333.21694.  Actually, it’s the same memo, isn't it?  Now, the first 

paragraph: “I contacted you late last week to discuss the possibility of a 

meeting this Monday to discuss a proposal,” Ngāti Whātua’s proposal: 15 

“for a carousel to allocate landbanked properties and schools in central 

Auckland.  It proved impossible to arrange such a meeting at a time that 

was convenient to all parties.”  So, not everything’s the fault of the Crown 

and this wasn’t either, was it, Mr Blair?  

A. That the meeting wasn’t called or? 20 

Q. Mmm, that it proved impossible to arrange such in the time that was 

convenient to all parties?  

A. Yeah, I – I can't recall why the meeting didn’t go ahead.  

Q. No.  Now under the proposal, or you tell me if I'm right or wrong, was the 

proposal that these three groups would identify those properties of 25 

interest to them as individual redress items and that they would then be 

allocated on a carousel basis in the same way that collective RFR 

properties would be allocated amongst the broader Collective?  

A. Sorry, I – I can't recall that detail.   

Q. Would that have concerned you were that the proposal, given your 30 

evidence as to the mana implications of the Crown vesting property in iwi 

and Treaty settlements?  

A. I recall we had a general concern that land used in our heartland outside 

of the agreed RFR process if it was going to be used in individual Treaty 
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settlements then we would have concerns with that 'cos we know the iwi 

would claim them as though they are mana whenua and wear that 

property as a badge, with their mana whenua.  And the Crown trying to 

give us assurances that it’s not about mana whenua, it’s just commercial 

redress, what are you worried about?  Et cetera, et cetera.  That was the 5 

context.  

Q. There's certainly no suggestion in anything that we've read concerning 

this proposal of any requirement for Ngāti Whātua to assent to any 

carousel transfers, indeed, it wouldn’t be carousel transfers if there were 

such an entitlement on Ngāti Whātua, would there? 10 

A. Are you talking about the –  

Q. The proposal? 

A. The RFR that we ended up with in the – 

Q. No, I'm talking about the proposed carousel process to allocate individual 

– 15 

A. Landbanked properties.  

Q. Landbanked properties, yes.  

A. Yeah, we’d be concerned if they were going to individual iwi as part of 

their settlement whilst they are claiming mana whenua.  

Q. How clear is your understanding of the content of the proposal that's 20 

being discussed by Mr Dreaver and reflected in this memorandum? 

A. I’d need to review it again.  

Q. Not that clear, is that right?  

A. Yeah.  I tried to read everything.  

Q. Okay, no that's fine.  25 

A. Didn’t quite get to that one.  

Q. I don’t mean to impugn your preparation.  

COURT ADJOURNS: 11.32 AM 
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COURT RESUMES: 11.50 AM 

CROSS-EXAMINATION CONTINUES:  MR ALLAN 

Q. Mr Blair, at paragraph 300 of your primary statement, you talk about the 

overlapping claims policy as not encouraging collaboration between 

settled and settling groups, and of dangling the carrot of redress, in so 5 

diluting the benefit of a tikanga-based process.  Now Ngāti Whātua’s 

engagement with other iwi pre-AIP, so up to the point of 2006, was 

engagement that occurred pursuant to the Crown’s overlapping claims 

policy, wasn’t it? 

A. Yes. 10 

Q. And unless I misread your evidence, you suggest that the engagement 

that there occurred was conducted – that Ngāti Whātua were engaged in 

with other groups was indeed conducted in accordance with tikanga, is 

that your view? 

A. We had numerous hui at marae, ours and others. 15 

Q. Do you know how many? 

A. I attended at least – I only attended one.  There’s at least another one 

with our Ngāti Te Ata whanaunga at their marae in Tahuna.  I think there 

was one on Maungakiekie with Te Kawerau a Maki, and probably another 

there with Ngāti Te Ata at Maungakiekie, the location, for obvious 20 

reasons, our connections to our shared whakapapa to Huakaiwaka.  

Other hui in our head offices, in our heartland here in Queen Street and 

Customs Street. 

Q. Would you describe those latter kinds of meetings as tikanga meetings? 

A. In one sense, yes.  Mihimihi, karakia, whaikorero, whanuaungatanga, 25 

where there is whanaungatanga with whanaunga. 

Q. And all of this was permitted and indeed did occur under the Crown’s 

policy parameters, didn’t it? 

A. The Crown was anxious for us to engage with cross-claimants. 

Q. You cite in your brief at 124 Mr Tibble’s evidence to the Waitangi Tribunal 30 

to the effect that it was impossible to envisage a better and more practical 

process.  Do you think that’s a fair representation of the sufficiency of the 

inter-iwi engagement adopted by Ngāti Whātua at that point in time? 
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A. Yes, as I say, we hosted a hui at our marae.  People had the opportunity 

to state their take, we heard, we were unconvinced, we moved on. 

Q. The Waitangi Tribunal, for its part, noted that Ngāti Whātua had invited 

other groups to hui only in order to speak to unfulfilled promises from the 

Crown to Ngāti Whātua Ōrākei, but not their own claims and interests, do 5 

you accept that? 

A. In terms of the pānui that went out?  Yes, however it’s no holds barred on 

a marae.  Anything goes, especially on the atea. 

Q. Was it right that the invitation itself should preclude broader discussion? 

A. Well it didn’t preclude broader discussion.  Discussion was had. 10 

Q. Was it right that the invitation should reflect that the purpose was not to 

have broader discussion? 

A. Well I think that reflects the policy of the time, as we understood it, to 

engage with our – well, with the Crown’s cross-claimants.  Which we held 

on the marae where people were quite free to put their views.  15 

Mr McEnteer certainly did, claimed everything he could see from our 

marae. 

Q. Do you accept the Waitangi Tribunals findings that Ngāti Whātua Ōrākei 

did not want to engage with other groups, that it regarded cross-claimant 

engagement as “inviting problems”, and “tantamount to acknowledging 20 

the legitimacy of cross-claims”? 

A. It’s fair to say for our part there are a number of cross-claims which we 

felt lacked any substance.  In saying that, we still engaged. 

Q. Mr Tibble himself told the Tribunal, didn’t he, that Ngāti Whātua Ōrākei 

didn’t play a role addressing cross-claims as envisaged in the terms of 25 

reference because they were “too busy focussing on the agreed historical 

account and did not know what was expected”?  Did you know that? 

A. Is this in my evidence? 

Q. No, it’s in the Waitangi Tribunal report.  Are you aware of that? 

A. I am now. 30 

Q. Are you aware that he admitted in cross-examination that Ngāti Whātua 

Ōrākei did not initially understand what engagement was required by 

those terms of reference – terms of negotiation, sorry? 

A. Which are – you mentioned that earlier, is that 74? 
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Q. This is again a reference to the Waitangi Tribunal’s – 

A. No, I mean the terms of negotiation. 

Q. The terms of negotiation, if you want to look at those, are at our document 

47.  It’s common bundle reference 322.14312, and 316 is the page 

reference.  You can see there that included at 19, it’s a requirement on 5 

the trust board to make reasonable endeavours at an early stage to assist 

in resolving cross-claims issues.  “The Crown will assist Ngāti Whātua 

Ōrākei as it considers appropriate.  The Crown will carry out its own 

consultation with cross-claimant groups.” 

A. Sorry, and your question was, do I agree with Mr Tibble’s – 10 

Q. Were you aware that Mr Tibble gave evidence to the effect he didn’t 

understand what this meant, what was required? 

A. Yeah, “addressed to the satisfaction of the Crown”, I don't think there is a 

rulebook or a playbook on this stuff.  What is “to the satisfaction of the 

Crown”?  What is the extent, how many hui?  In the end, we held hui, we 15 

engaged, and I believe even before we had a deal in our pocket.  I may 

be wrong on that, but in those days I think we couldn't even tell our people 

what was in the package, completely different to Crown policy now, or 

Crown culture now around explaining settlements to your people, what 

you've negotiated. 20 

Q. Can we have a look please, document 48?  Common bundle 309.06023.   

WITNESS REFERRED TO DOCUMENT 48 

1200 

Q. This is an internal email of OTS it was considered by the Waitangi 

Tribunal and if you search please for "convincing," we see there in that 25 

last paragraph reference to the Crown’s concern that convincing reasons 

have to be found to persuade Ngāti Whātua to engage with cross 

claimants, pre-AIP that benefit Ngāti Whātua and take into account 

sensitivities over mana whenua and the political nuances associated with 

this.  One of the dangers is that if the trust board can't be persuaded to 30 

initiate discussions pre-AIP they're likely to resist discussions post-AIP 

and they may be more difficult to persuade at this point.  My question 

arising from that is, this is an example of the sort of issues the Crown was 

facing that the Tribunal considered to reflect a resistance by Ngāti Whātua 
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Ōrākei to engage with other iwi.  You must be familiar with the sorts of 

criticisms the Tribunal made in relation to the quality of that engagement? 

A. Could you, sorry, show me the date of this memo? 

Q. 24 November 2003. 

A. So, yeah, I'm aware of the criticisms of the Waitangi Tribunal.  Ultimately 5 

we did engage with cross claimants. 

Q. Do you accept that resistance to engagement required to be overcome 

by the Crown? 

A. We felt the Crown had a large responsibility to deal with those purporting 

to be mana whenua in our area. 10 

Q. You see ultimately, Mr Blair, the Waitangi Tribunal criticised, mocked, the 

Crown’s policy in this respect about officials not doing enough to give the 

policy proper effect.  If I can give you an example, we can go there if we 

want to, but the Tribunal said: "We now know that even before the terms 

of negotiation wee signed Ngāti Whātua Ōrākei was resisting dealing with 15 

those whose interests were in conflict with theirs."  The Crown probably 

remonstrated with Ngāti Whātua Ōrākei about this reluctance but did not 

overcome it and later the Crown didn’t step up to assist when officials 

knew that Ngāti Whātua Ōrākei were not discharging this responsibility.  

Are you aware of those kinds of comments in the Waitangi Tribunal’s 20 

report concerning the quality of Ngāti Whātua Ōrākei’s engagement with 

other iwi in the lead up to the AIP? 

A. Yeah, I'm aware.  As we've stated many times we don’t accept all of their 

report and statements and it – 

Q. You don’t even mention them in your brief, Mr Blair? 25 

A. – and it reflects it reflects from our perspective that there are many 

unfounded, illegitimate attempts to undermine the mana whenua of Ngāti 

Whātua Ōrākei which we believe has been well established, recognised 

by other iwi, recognised by the Crown at times. 

1205 30 

Q. Quite apart from those matters of substance, in terms of process you 

quote Mr Tibble’s evidence to the effect that the process Ngāti Whātua 

has undergone to date is slow, painstaking and detailed.  I cannot 

envisage a better and more practical process.  That's what makes its way 
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into your statement but none of this other stuff.  Was there a reason for 

that?  

A. Well I believe we engaged in a cross-claims process that matched our 

view of what the interests were.  

Q. If you could have a look please at our document 51.  5 

WITNESS REFERRED TO DOCUMENT 51 

Q. Common bundle reference 334.22830?  This is a presentation on behalf 

of the iwi working group Treaty cross-claims of the iwi chairs forum.  And 

if we can go please to page 2854?  And amongst the key questions left 

hanging by this working group, it’s not a question so much as a statement: 10 

“The red book already allows for iwi to have non-Crown discussions and 

reach agreements.  There are examples of where that has occurred and 

agreements have been honoured.”  Now I take it you don’t disagree with 

that because your evidence is that the pre-AIP engagement of Ngāti 

Whātua Ōrākei itself was a good example of iwi allowing, being allowed 15 

to have non-Crown discussions.  Am I wrong to presume that?  

A. We don’t need the Crown at all to have non-Crown involved iwi 

discussions.  

Q. So a Crown policy reflective of that proposition would be a policy that 

exhorts iwi to agree matters between themselves and offers to provide 20 

such support as is necessary for that to happen, correct?  

A. I haven't read this proposal recently but – 

Q. I'm not talking about this proposal any more, Mr Blair, I'm responding to 

your answer.  

A. I'm coming to my point which is that we’d probably say in this that there 25 

needs to be a proper assessment of interests, history et cetera which 

would help resolve these questions around whose tikanga, around iwi 

being able to have informed discussions to reach agreements without the 

Crown.  

Q. Let’s rewind to the question I asked originally.  Do you disagree that there 30 

are not – do you disagree that there are examples of where non-Crown 

discussions have occurred and agreements have been reached pursuant 

to the Crown’s existing policy?  

A. So it’s like a double negative, do you disagree with the non – can you – 
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Q. If you read that first bullet point, do you agree with it or not?   

A. I think I already answered that which was we don’t need the Crown for us 

to have iwi to iwi discussions on anything, including Treaty settlements.  

Q. And does that translate to a yes I agree or a no I don’t agree? 

A. I think I already agreed with you twice now, three times.   5 

Q. I might be a bit – let’s move on.    

1210 

Q. See in your own statement in reply, at paragraph 18, you capture this idea 

yourself when you say, in the second sentence there: “I know that the 

OCP (overlapping claims policy) says that the Crown’s preference is for 10 

iwi to conclude any overlapping claims between themselves but that 

doesn't mean that the Crown presented us with opportunities for tikanga 

engagement.”  Your complaint here is not what the policy says, but the 

specifics of what happened in your specific case, isn't it?  

A. Yeah well that's what it says in the first sentence, it’s in relation to this 15 

Ngāti Whātua Ōrākei and Marutuahu are concerned.  

Q. If we could have a look please at document 52? 

WITNESS REFERRED TO DOCUMENT 52  

Q. Common bundle reference 335.23315.  And this is a letter from 

Minister Little to the iwi chairs forum thanking the forum for its positive 20 

contribution to this challenging area.  If we go back to one five, it says: 

“Your paper states that the Crown prioritises reaching settlement over 

relationships.  I can ensure that it does not.  The issue sits at the heart of 

the tension between the Crown’s objective to settle with groups as 

efficiently as possible so as not to deprive them of the benefits of their 25 

settlement while not adversely affecting other iwi interests.”  The minister 

goes on to note now the significance of time.  Ultimately time does need 

to be built into negotiations from the start to allow for proper resolution of 

issues through iwi-led engagement.  This is however a fine balance as 

delays will prejudice unsettled groups by denying them the advantages 30 

settled groups already have.  It’s fairly obvious, isn't it Mr Blair from your 

own evidence, that time does need to be taken into account to ensure 

settlements avail settling groups as fully as possible.  You mention this 

was a concern of Ngāti Whātua’s in agreeing to Sir Doug’s proposals? 
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A. Yes.  We – time is a factor.  We've all lost people along this journey.  

Q. And the Crown is not wrong to take time into account, is it? 

A. No, it should take time into account.  But not at the expense of doing 

things correctly.  

Q. The minister also says just above that heading, let’s start with the top: 5 

“While I cannot accept the proposal to remove the Crown as the final 

decision-maker on the redress the Crown is prepared to offer to settle a 

group’s historical Treaty claims, I can provide an assurance the Crown 

will seen to give effect to any agreement between iwi subject to 

consideration of Treaty settlement policy implications.”  Now in your 10 

evidence, and I can't recall whether it was in your first statement or reply, 

you refer to fundamental changes, or to proposals for changes to policy 

and describe those as fundamental?  

A. That'll be in my reply.  

Q. Would you include, as – under the rubric of a fundamental change, an 15 

assurance such as this that the Crown will seek to give effect to any 

agreement between iwi?  Subject to consideration of Treaty settlement 

policy implications?  Is that of any fundamental significance to you? 

A. On the surface that is a positive step, noting the Crown is the final 

decision-maker and the usual disclaimers.  20 

Q. Thank you Mr Blair.  If we could call up please document 54. 

WITNESS REFERRED TO DOCUMENT 54  

Q. CB reference 333.21793.  And this is Ngāti Whātua’s ratification advisory, 

or the supplement to the advisory that the Collective prepared and I took 

you to this yesterday.  Somewhere on here, if we can perhaps search for 25 

removed.  And enlarge that please.  It’s describing the Collective 

arrangements and it says: “Under this arrangement Ngāti Whātua Ōrākei 

was to continue to order deed of settlement concerning its own WAI388 

claim but two elements of that claim, ownership of maunga and right of 

first refusal were to be removed from the Ngāti Whātua individual 30 

supplementary AIP and put into a collective AIP.  And then if you have a 

look please – actually I’ll just pass you this, the purpose of providing the 

information contained in this advisory was to ensure that Ngāti Whātua’s 

voting constituency were – as fully informed as they could be, of the 
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ramifications of entering into the deed of settlement, the collective deed 

of settlement, correct?  

A. That's correct.  

Q. And this advisory explains that the RFR would not apply to any property 

required to be used in individual or other collective settlements.  If you 5 

could search under required we might find where that's found.  Have we 

found it?  Sorry Mr Blair.  How about historical?  Any other references to 

historical Natasha?  Okay.  Sorry Mr Blair, clearly got a wrong 

cross-reference here.  Ah, no.  It’s the collective advisory.  My mistake.  

We don’t need to go there, unless you'd like to, but are you prepared to 10 

take from me that the collective advisory separately prepared by all of the 

Collective negotiators explains that the RFR would not apply to any 

property required to be used in individual or other collective settlements?  

Judging by your look I think we should go there.  

A. If it says that, it says that.   15 

Q. 333.21795.  At 810.   

1220 

Q. Down below we have the RFR means that when the Crown, or particular 

Crown entity land in the specified area, becomes available for purchase 

at any time in the 172 years following implementation, the iwi hapū of Ngā 20 

Mana Whenua o Tāmaki Makaurau will have the exclusive right to 

purchase the land at market value ahead of any other potential buyer 

however the RFR is not to apply to land that is required for the settling of 

iwi hapū historical claims under the Treaty of Waitangi."  So voters are 

there told that the RFR properties or this mechanism will not pertain to 25 

properties that can be used or individual settlements, aren't they? 

A. Yes, I guess you could take that from that sentence, noting however we're 

here because we say that any land taken out of our heartland is still 

subject to our tikanga. 

Q. Understand. 30 

A. Tikanga Maori and our own settlement reached with the Crown. 

Q. I understand.  Now if we go back to Ngāti Whātua’s own ratification 

advisory there's a message from Mr Hawke and in that message 

Mr Hawke laments the loss of the 2006 RFR as a compromise that 



539 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

Ngāti Whātua was required to make to its own mana whenua.  I might 

have taken you to this passage yesterday.  We said: "We have had to 

accept the compromise of dealing and sharing the platform of mana 

whenua status with our tribal colleagues to the west and east perimeters 

of our southern boarders and this has presented many challenges to our 5 

way of thinking, to our spiritual wellbeing."  So there's nowhere though in 

either the collective advisory or the advisory prepared by Ngāti Whātua 

Ōrākei of any mitigating rights for Ngāti Whātua to require the Crown or 

other groups to secure Ngāti Whātua’s Ōrākei’s ascent to any such 

individual allocations within the 2006 RFR area, is there? 10 

A. Sorry, did you want me to respond to that sentence, from Matua Pakihana 

or is this a new… 

Q. No, I'm noting that voters are told the exclusive RFR’s been removed in 

favour of a collective one, properties could also be removed from that 

collective RFR for individual redress for other groups.  I've noted further, 15 

Mr Hawke’s lamenting of the compromise that this has entailed and 

asking you if there's anywhere in here, any mention of any mitigating right 

that Ngāti Whātua might nonetheless have to address the point that you 

made to me, namely mitigation by way of a requirement for assent to 

individual allocations within the 2006 RFR? 20 

A. There's nothing to that effect in the communications materials, however, 

as you'll know we're seeking that in our negotiations, that lands not be 

used in such a manner. 

Q. We'll come to that.  From the voters perspective there's nothing in here 

about that, is there, if you read what's in this information you don’t know 25 

that? 

A. It’s not explicit in that, no. 

Q. Now you’ve described certain of the redress proposals ultimately made 

by the Crown is a sacrilegious affront to Ngāti Whātua’s mana whenua, 

haven't you? 30 

A. Oh yes. 

Q. So these are clearly important issues for voters to understand, what 

controls there might be to prevent such objectionable proposals? 

A. Sorry, what's the question again? 
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Q. You have described the Crown proposal to offer certain redress to Ngāti 

Whātua’s Paua as a sacrilegious affront to Ngāti Whātua’s mana whenua 

and I'm suggesting that if matters as serious as that are at stake it would 

be important for voters to understand what its negotiators might have 

done to prevent such proposals being made in the first place, be 5 

something that voters would want to know, wouldn't it? 

1225 

A. We did inform our voters in our hui on our marae, our various marae of 

the challenges of the things we tried, including the proposal to have 

different maunga owned by other iwi, we discussed these things with our 10 

people.  Did it make it into this pānui?  No.  It's not there. 

Q. I'm not talking about those broader contextual issues but thank you for 

telling me about them, I'm talking specifically about what is contended for 

in this litigation, namely a right to assent to proposals to confer redress 

on other iwi of property falling within the 2006 RFR.  That’s not mentioned 15 

in any of this documentation, is it? 

A. No.  We tried to have that recognised by the Crown but it was rejected.  

They call it the veto.  So the Crown vetoed our veto. 

Q. Mr Dreaver, at paragraph 81 of his affidavit, states that overlapping 

groups including Ngāti Whātua Ōrākei were nonetheless aware from an 20 

early stage that the area in which Marutūāhu were likely to seek 

settlement redress would include the central Tamaki isthmus.  I 

understand Marutūāhu express this position very clearly in the early 

2000s during the Crown’s initial negotiations with Ngāti Whātua Ōrākei 

and in the resulting urgent Tribunal enquiry in 2005 and 2006.  In your 25 

view is that correct? 

A. That Marutūāhu are claiming land that is not theirs?  Yes.  

Q. Yes, and that Ngāti Whātua Ōrākei were aware of that from an early 

stage? 

A. Yeah we were – 30 

Q. At least from 2005/2006? 

A. We were aware from 1868 they were claiming land that wasn’t theirs. 

Q. All right. at the following paragraph, 82, he notes that in addition to 

mandate strategies and deeds of mandate for Ngāti Pāoa, Ngāti Maru, 
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Ngāti Tamatera, Ngaati Whanaunga and Ngāti (Maori 12:28:17) were 

made publicly available in 2011 and included maps showing that each of 

the Marutūāhu iwi had claims extending to areas including all or part of a 

central Tamaki isthmus, are you aware of that? 

A. Well aware. 5 

Q. Now the record of agreement ultimately reached with the Marutūāhu 

elective was published and forwarded to you by Mr Majurey on 21 May 

2013, do you accept that? 

A. I'm sure there's a record of it, so. 

Q. Common bundle reference 333.22133, I'll read that into the record for 10 

future reference, and it identifies a range of properties, the record of 

agreement itself rather, not this email, identifies a range of properties 

within the 2006 RFR that were slated as potential redress for Marutūāhu 

and I can take you to these but – 

A. Please do. 15 

1230 

Q. Okay.  Page 6 of the record of agreement.  Do you want the CB again for 

that?  325.16069.  And down to page 6 please?  We will have somewhere 

on that page, if my notes are correct.  Reference to 97 Gladstone Road.  

Mhm, down the bottom there, page 8, which refer to a statutory 20 

acknowledgement over Blackett’s Point Hostel and NZTA land at 

Mechanic’s Bay, we can see that in the table items A and B.  Page 11.  

136 Dominion Road.  Page 12.  Land on the corner of Grafton Road and 

Stanley Street.  Yes, right at the top.  Also on that page certain school 

sites, locations are not specified for the school sites but the 2006 RFR 25 

area is not precluded.  Mention there in 5.16 of up to 13 Ministry of 

Education sites and also, or rather on page 13, reference to the 

Boston Road Probation Centre, somewhere.  5.21.  Now as at 

18 November 2014, so this was sent to you on the 21st of May 2013, as 

at 18 November 2014, the following year, no response to these proposals 30 

or any of the others have been received by Mr Majurey, from you, is that 

right?  
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A. I don’t think we responded.  I don’t think we had a hui on their marae 

either in the lead up to that record of agreement.  On their marae.  I may 

be wrong but I can't recall one.  

Q. Now, over that period there were repeated efforts by the Crown to solicit 

Ngāti Whātua o Ōrākei’s feedback in relation to the Marutuahu record of 5 

agreement, weren't there?  

A. Yes.  To inform themselves yet again that Ngāti Whātua should state 

again that this is our heartland, well stated over many decades and from 

2003.  

Q. We’ll come to that.  10 

A. My point is the Crown is well-aware that we would have issues with 

anything, any land given in this manner, to any iwi without regard to our 

mana whenua.  

Q. Well I’ll give some dates and some common bundle references.  We don’t 

need to go there unless you'd like to.  10 June 2013 Mr Dreaver sent an 15 

email suggesting that Ngāti Whātua meet with Marutuahu to discuss any 

concerns with the record of agreement.  Common bundle reference 

333.21907.  Would you – if you'd like to go there we can go there? 

A. No, I accept he –  

Q. Okay. 20 

A. – he asked us to meet with Marutuahu.  

Q. And similarly on 4th of October 2013 the Office of Treaty Settlements 

wrote to Ngāti Whātua seeking feedback on proposed redress for 

Marutuahu?  Common bundle reference 333.21944.  And if you accept – 

I’ll need you to say so unfortunately, Mr Blair – 25 

A. Yep.  

Q. – for the record, thank you.  

A. So that's two goes.  

Q. Thank you.  On the 18th of October 2013 the Office of Treaty Settlements 

wrote again to Ngāti Whātua seeking feedback, common bundle 30 

reference 333.21952.  

A. Yep, that's three.  

Q. All right, thank you.  
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A. And I (inaudible 12:35:28) probably should add all of the many instances 

we've made the Crown well-aware where our heartland is and why, and 

that they would be well-aware of our concerns with land being used in our 

area, including memorandums from their own historians and OT staff in 

the pre-AIP 2006 era.  5 

Q. Does this take us back to the conversation we've already had, Mr Blair, 

as to whether or not the Crown was accepting, through the 2006 RFR, 

that Ngāti Whātua o Ōrākei had exclusive mana whenua over the 2006 

RFR area?  

A. No.  My point is being that the Crown is well-informed of where our 10 

mana whenua is and that we would be concerned with any transfers of 

land to tribes from somewhere else in our heartland.  

Q. All right, well I'm not going to return to our earlier exchange.  The next 

development was Mr Dreaver, in October and November 2013 making 

contact with you by telephone and text message and he refers to this at 15 

paragraph 135 of his brief.  Can you recall those telephone and text 

messages?  

A. Not in great detail but – 

Q. Sure.  Fair enough.  

A. I recall I was at some point, in whatever communication, aghast.  20 

Q. Mhm.  

A. That Taurarua was going to be transferred or offered to Marutuahu.  

Q. Yes and Mr Dreaver refers to a discussion with you concerning Taurarua 

and in his evidence says that he understood your concerns were allayed 

when he explained that Gladstone Park was not within the Ōrākei block.  25 

And I think you take some issue with that, don’t you?  

A. My CV says I'm a geographer.  I know where Taurarua is and I know 

where the Ōrākei block is.  I did not need Mr Dreaver to inform me of that.  

Q. So your recollection doesn't accord with his as to the conversation about 

the Gladstone Park address? 30 

A. Well he may well have told me that but it’s irrelevant to me.  

Q. Because in your own mind you had a view as to where it was located in 

relation to Taurarua?  

A. I know my rohe.  
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Q. I'm not suggesting you don’t.  I'm just wanting –  

A. I know where my pa sites are.  

Q. So in your evidence Mr Dreaver could not have understood, well, would 

have been mistaken had he understood that your concerns were allayed 

by his explaining to you that Gladstone Park wasn’t within the Ōrākei 5 

block?  

A. Is that the third time you’ve asked that?  I thought I've answered that.  

Q. What's your answer? 

A. To what question?  It sounds like the same one.  

Q. Well you're telling me I've asked it three times.  10 

A. I was very –  

Q. Mr Dreaver could not – if Mr Dreaver understood your concerns were 

allayed, given the location of Gladstone Park, as he explained it, he 

must've been mistaken?  Because what you’re suggesting is that your 

concerns would not have been allayed because you know where your pa 15 

sites are.  

1240 

A. Well they weren’t allayed because we eventually put on the record our 

objections to the transfers, which led to this seven year journey to this 

litigation. 20 

Q. Talking points for the Minister are provided ahead of a meeting with 

Ngāti Whātua on the 14th of November 2014, so around about this time.  

Common bundle reference 333.22118. 

A. Could you just remind me which Minister this is at this time? 

Q. This would be Minister Finlayson at this juncture.  And at 2120 – 25 

A. Sorry, could you also just let me know just to help jog my memory, where 

the meeting location was? 

Q. It might say at the top.  It doesn’t tell us, Mr Blair. 

A. Okay. 

Q. I'm not sure that would make a difference to what I'm going to ask you.  30 

You'll probably tell me I've asked you this anyway.  But at 120, paragraph 

9:  “Ngāti Whātua raised some concerns that the Marutūahu collective 

was to receive redress within an area of high significance to Ngāti Whātua 

Ōrākei.  These concerns appeared to be allayed when the basis for the 
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offer was conveyed, namely that the particular site was the same site 

offered to Marūtuahu in 1841.  In particular, the Ngāti Whātua Ōrākei 

representatives appeared to be satisfied that Gladstone Park was not the 

same location as the historic Tauraruau Pā, and not located within the 

Ōrākei block, given the significance of that block to Ōrākei.”  So your 5 

answer here, I anticipate, will be that the understanding reflected in 

paragraph 9 is a mistaken one, given what you recall discussing with Mr 

Dreaver?   

A. Yes, and ultimately we objected to the proposed transfers.  I believe we 

held that hui at Mahuhu Cres, about 450 metres from Tauraraua, in our 10 

office. 

Q. I'm going to ask you some questions now concerning this issue that has 

been re-enlivened as to the Crown’s understanding of or recognition of 

Ngāti Whātua’s exclusive mana whenua.  And you might recall I asked 

Ms Kāwharu these questions, starting with her evidence that Ngāti 15 

Whātua Ōrākei’s status as the hapū with exclusive mana whenua in 

central Auckland is a “compelling reason for the Crown to not offer land 

in Ngāti Whātua Ōrākei’s core rohe to other hapū or iwi.”  Are you familiar 

with that aspect of Ms Kāwharu’s evidence? 

A. Yes. 20 

Q. Do you agree that that status is a compelling reason for the Crown not to 

offer land? 

A. That we are the mana whenua?  They should not offer that land unless 

we have agreed to it. 

Q. Yes, without assent? 25 

A. Which is what we have done with Ngāti Paoa.  Ngāti Paoa’s recognised 

our mana whenua, they’ve sought our consent for land in central 

Auckland, we've consented. 

Q. Ms Kāwharu accepted that in entering into its deed of settlement with the 

Crown, Ngāti Whātua Ōrākei understood the Crown’s policy position of 30 

not recognising boundaries and issues of exclusivity.  Do you recall that 

exchange I had with Ms Kāwharu? 

A. It’s not 100 per cent clear, but… 
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Q. Well do you accept that Ngāti Whātua Ōrākei was well-aware of the 

Crown’s policy in this respect? 

A. Yes, I think we went over that quite a bit earlier. 

Q. And that the premise of Sir Doug’s report was to reach solutions not 

predicated upon resolution of issues of mana whenua? 5 

A. Yes, he said they should be set to one side. 

Q. Now your evidence specifically at 194, and we were discussing this 

earlier, was that the Crown changed its approach from recognising 

exclusive mana whenua rights in favour of collective redress, and I've 

presented to you a series of facts and propositions contending whether 10 

that’s what the Crown was recognising, but regardless at 194 what you’re 

saying is that the Crown changed that approach, even if it held it, aren’t 

you? 

A. Yeah, I think we had this exchange yesterday around this matter. 

Q. Because you describe, don’t you, the Crown appearing to understand the 15 

report as having irreversible effects? 

A. Well the Crown chose to decide it would have irreversible effects.  The 

Crown is the decision maker, the Crown chooses what it wants to do.  It 

could have chose to complete our settlement.  It chose not to. 

Q. And thereby ignored the Waitangi Tribunal’s – 20 

A. Process hearing report. 

Q. Which Ngāti Whātua itself decided not to challenge? 

A. Yes, and we've been over this, as an exercise of our mana and 

whanaungatanga to some of the iwi that ended up in the Tāmaki 

Collective, so that they too could see a settlement pathway, and noting 25 

also that mana whenua was to be set aside, which made it easier for Ngāti 

Whātua to accept to enter into the arrangements. 

Q. And proceeding as it did then, the Crown was allowing Ngāti Whātua 

Ōrākei to exercise its mana in the way you've just described? 

A. I wouldn't phrase it that the Crown was allowing us to exercise our mana.  30 

We exercised our mana ourselves, in the context of those negotiations 

and bounds and parameters put onto us by our Treaty partner. 

Q. Well we've been through that too, so let’s move on.  At paragraph 199 of 

your primary statement, Mr Blair, this is where you refer to Ngāti Whātua, 
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you put it “naively thinking” that other iwi would focus their attention on 

their own areas of primary mana whenua.  What’s an area of primary 

mana whenua? 

1250 

A. Mana whenua, an area of mana whenua.  So, for Hauraki, you’d put that 5 

in Hauraki, for Waikato, we’d put that in Waikato.  For Ngāti Whātua 

Ōrākei, we put that in Central Auckland.   

Q. Now, the Waitangi Tribunal’s report wasn’t just about the maunga, was 

it?  It concerned the 2006 exclusive RFR that was of concern to the 

claimants in that inquiry, wasn’t it? 10 

A. And the process that led to the AIP. 

Q. Mmm.  The claimant groups in that urgency hearing did not want to be 

shut out of that area and they presented evidence of their interests in that 

area, didn’t they? 

A. I believe they did. 15 

Q. Sir Doug in his report, and I think you mentioned this yourself yesterday, 

concluded that the objections to the AIP, which includes the 2006 RFR 

area, are never going to be withdrawn, particularly as they relate to parts 

of the cultural redress.  And I raise this in light of your contention of, 

at 199, Ngāti Whātua Ōrākei naively thought that other iwi would focus 20 

their attention on their own areas of primary or mana whenua.  And I infer 

that they would focus their attentions, therefore, on areas other than the 

2006 RFR area.  

A. Yeah, we were naively thinking they may stay out of our rohe. 

Q. Notwithstanding – 25 

A. Or stay out of our rohe, behaving like they are mana whenua.  And just 

coming back to your note about the other iwi presented their interest at 

the Waitangi Tribunal, yes, they did.  But they haven’t been tested, 

they weren’t tested there. 

Q. Okay, well that’s – 30 

A. They’ll be tested here. 

Q. The point to be made, tested or not, is that the Waitangi Tribunal enquiry 

was the product of other iwi not wanting to be shut out of the 2006 RFR 

area, in a context in which their objections to the AIP in its current form, 
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were never going to be withdrawn.  I’m trying to square that context with 

the potential for Ngāti Whātua Ōrākei to naively think that other iwi would 

do something else and focus their attention somewhere else.  Why?  

What gave rise to this naïve thought? 

A. We’re not naïve to think that Central Auckland is a much sought after, 5 

now, place because of its commercial value.  We thought then, that tribes 

having some access to share in the spoils of wider Auckland, that once 

that was had, through the mechanism we agreed with, the shared 

arrangements around the RFR, that we hoped for, that they would focus 

more of their attention back in their areas of mana whenua.  And that 10 

hasn’t come to pass. 

Q. Is there anything else you’d like to say in response to that question? 

A. I’d forgotten the question now. 

Q. Why the naïve thought, given the context? 

A. I think I explained it. 15 

Q. Okay.   

A. Well, we think people would go back to their, their own tikanga and 

tikanga Māori.  That’s all I’ll add to that. 

1255 

Q. You refer in your evidence to some of the views held by those other iwi, 20 

Ngāti Te Ata, denied they were conquered by Ngāti Whātua in 1714, 

Marutūāhu, this is at 115 of your brief, Marutūāhu’s position was that 

Ngāti Whātua Ōrākei had not one piece of land with Tāmaki Makaurau.  

Marutūāhu claimed that it had mana whenua (Maori 12:55:35) and 

Tāmaki Makaurau including in the area claimed by Ngāti Whātua.  There's 25 

quite a lot of distance between those assertions and the assertions giving 

rise to Ngāti Whātua being the masters of the isthmus, isn't there? 

A. I don’t know how you can be the masters of a isthmus when you don’t 

even live on it.  We live on it. 

Q. I'm not debating the correctness or incorrectness of these positions, I'm 30 

merely pointing, Mr Blair, that these are polarised positions.  I'm offering 

you the opportunity to make, if you wish, any comment on that in light of 

claiming to have naively thought that the others would stick to their own 

areas and that those areas wouldn't be the 2006 RFR area? 
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A. Well I think these statements, I think Ngāti Whātua Ōrākei has not one 

piece of land in Tāmaki Makaurau.  It says nothing about us but more 

about Marutūāhu’s view of the world. 

Q. Right.  Well I've afforded the opportunity.  You say that these sorts of 

narratives are not new.  If you go to 117 to 119, go to the 115, in fact 5 

zoom out so we can see a bit more.  So yes at 115, in brief, a summary 

we’ve provided the views that I've just put to you and then at 119, I think 

it is, maybe 117, you say that these aren't new, these sorts of assertions.  

Go up.  It might be elsewhere you mention that these sorts of arguments 

are not new.  122.  "The arguments against the strength of Ngāti Whātua 10 

Ōrākei’s mana whenua and Tāmaki Makaurau by the Crown and other 

iwi were of course not new, Ngāti Whātua Ōrākei."  So in holding the naive 

thought, belief, that you held that Ngāti Whātua Ōrākei consider that for 

some reason these sorts of views had been abandoned? 

A. We’d hoped they'd be abandoned because they could see, they could get 15 

access to the central area. 

Q. We've hears a lot about the significance of these sorts of issues to the 

identity of groups, haven't we? 

A. Not yet. 

Q. Mr Tāwhiao has a lot to say about that subject, doesn’t he? 20 

A. I mean we haven't heard, I thought you meant heard up to date in here. 

Q. No, you're quite right, yes, I understand. 

A. Yeah.  

Q. This is a matter to which Mr Tāwhiao will be speaking, isn't it? 

A. Identity? 25 

Q. Mmm. 

A. I think – 

Q. Relationships to land in particular and identity? 

A. I believe so, as we all have to date. 

MR ALLAN ADDRESSES THE COURT – ADJOURNMENT (12:59:51) 30 

COURT ADJOURNS:   1.00 PM 
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COURT RESUMES: 2.17 PM  

THE COURT ADDRESSES COUNSEL – MEMORANDA ISSUES (14:17:20) 

CROSS-EXAMINATION CONTINUES:  MR ALLAN  

Q. Mr Blair I'd like to ask you some questions now concerning the, well I’ll 

call it the no veto memorandum, you know what I'm referring to no doubt? 5 

A. Yes.  

Q. In your reply, at paragraph 7, you say: “From what I can see reading the 

memorandum again, it provides a specific answer to a specific question 

asked by Marutuahu leadership.  A ‘veto’ was never sought by 

Ngāti Whātua Ōrākei, nor were we offered one in our settlement.  In my 10 

view, more is being read into this memorandum by other parties than is 

justified.”  Now, you don’t mention this memorandum at all in your first 

statement, your primary statement, do you?  

A. I can't recall.   

Q. Can't recall.  Okay, all right.  Would you accept it’s one thing to say that 15 

too much might be read into it and another to not mention it at all?  

A. I know I mentioned it, I'm just not sure which memorandum it was in, the 

first or second.  

Q. Which statement of yours? 

A. Yeah.  The reply or the original.   20 

Q. Now when you say you – when you read it again you could see that it 

arose from a specific question to a specific question asked by the 

Marutuahu leadership, you had read Mr Dreaver’s evidence by the time 

you gave your reply, hadn't you?  

A. Yeah I would have.  25 

Q. And Mr Dreaver had explained the specific question asked by the specific, 

rather by the Marutuahu leadership at paragraph 177 of his statement.  

He says on 24 September 2011 Marutuahu raised broader issues about 

land bank allocations.    

1420 30 

Q. Marutūāhu wanted to ensure that as they saw it, if Ngāti Whātua Ōrākei 

were going to have certainty of property selection when initialling the 
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Ngāti Whātua Ōrākei deed, so should Marutūāhu.  Marutūāhu referred to 

this as “parity of approach”.  So, you had read Mr Dreaver’s evidence 

when you wrote your own reply because you were supplied a part of 

Mr Dreaver’s evidence in your reply, don’t you? 

A. Yes. 5 

Q. So you would have read, by the time you wrote your reply, that this was 

the issue that had been raised by Marutūāhu.  What Mr Majurey was 

describing as “parity of approach”? 

A. I don’t recall specifically reading that part but I accept what you’re saying 

if it says that. 10 

Q. See I ask this question because your reply brief doesn’t address the 

substance of this concern in any way.  There’s no mention at all of the 

underlying concern of parity of approach, is there, in your reply?  It’s in 

front of you on screen. 

A. Oh, thank you.  No, I haven’t used, referred to parity of – 15 

Q. Perhaps if you zoom out, please.  Pardon me? 

A. I was just agreeing with you I haven’t used the words parity – 

Q. Well, you don’t mention the issue at all.  I mean, what we get instead, 

I mean this is all under the heading, “the veto issue” but it doesn’t address 

the issue itself.  What we read here instead are Ngāti Whātua’s views 20 

about its absolute tribal authority and reference to a generally defined or 

a general definition of the word itself.  That’s the, that’s the substance of 

your reply to this, isn’t it? 

A. Yes. 

Q. And in relation to the notion of absolute tribal authority, you say in your 25 

reply: “We have the mana of the whenua of Central Auckland.  This has 

been recognised formally by Ngāti Pāoa.”  Had it been recognised by 

Ngāti Pāoa in the relevant period, September 2011? 

A. Not via a kawenata. 

Q. No.  And were these concerns, concerns that were raised by a power or 30 

Marutūāhu? 

A. About a veto? 

Q. Mmm. 

A. With us directly? 
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Q. About the parity of approach issue that Mr Dreaver speaks of at 117, 

which you must’ve read before you wrote your reply. 

A. Your question is did Ngāti Pāoa and Marutūāhu raise with us directly that 

they wanted parity?  I, I’m not sure.  Parity of approach, well… 

Q. No. 5 

A. Yep. 

Q. It’s a specific answer to a specific question asked by the Marutūāhu 

leadership, not power leadership, isn’t it? 

A. Sorry, you mentioned Ngāti Pāoa so, got mixed up. 

Q. Yes, sorry, I understand.  Now, in relation to the meaning of the word, we 10 

know generally defined, a veto provides a single entity with the right to 

reject a decision or a proposal made by a law-making body.  Generally 

defined refers to a dictionary definition, doesn’t it? 

A. Yes. 

Q. And you looked up the dictionary, didn’t you, to supply that definition in 15 

paragraph 9? 

A. I probably looked at a Google dictionary. 

Q. Mmm, it’s pretty much the Google.com definition when you plug in “veto”.  

Now, that’s not something you did back in 2011, is it, when the memo 

landed.  Didn’t look up the definition of veto in the dictionary and 20 

rationalised what you’re going to do in light of the memorandum in the 

face of a dictionary definition, did you? 

A. Probably not. 

Q. No.  That’s something you did only when reading it again in preparation 

for this hearing.   25 

1425 

A. I read lots of things and there's many references in my document, in my 

briefs of evidence. 

Q. Ms Kāwharu accepted that whilst perhaps an insensitive word, and that's 

my word "insensitive" she had other words for it that I cannot recall, whilst 30 

perhaps an insensitive the word nonetheless accurately describes the 

effect of what Ngāti Whātua Ōrākei is seeking.  Do you accept that? 

A. Do I accept that other people would feel us having a veto is insensitive? 
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Q. No.  Do you accept that even the dictionary definition of veto accurately 

captures the effect of the right that Ngāti Whātua Ōrākei seeks to have 

declared in this litigation? 

A. I don’t think it's insensitive at all that Ngāti Whātua Ōrākei seeks to have 

its mana whenua recognised through this Court, through tribal 5 

relationships, through our tikanga on our marae, I don’t think that is 

insensitive at all.  that is what we are seeking, to have our mana whenua 

recognised to make decisions as we see fit and in regards to Ngāti Paoa 

we have approved and totally support the proposed transfers of land 

within our heartland to them. 10 

Q. And making decisions as you see fit requires a right on the part of Ngāti 

Whātua Ōrākei to reject a proposal, doesn’t it, a redress proposal if that 

doesn’t accord with what Ngāti Whātua Ōrākei sees fit. 

A. That's at the essence of mana whenua is having the authority over all 

matters in your rohe. 15 

Q. When it comes to the Crown considering offering 2006 RFR land to other 

groups Ngāti Whātua Ōrākei is seeking more than merely a right to have 

its views taken into account along with everybody else’s isn't it? 

A. Of course. 

Q. Back in 2015 your lawyers at that stage, Chapman Tripp, Mr Wells, and 20 

Ms Kāwharu and I believe yourself, met with Minister Finlayson at the 

Heritage Hotel and you'll recall there was a memorandum concerning this 

which had been mis-dated and that was specifically referred to you when 

you were reading your evidence, do you remember that? 

A. I remember that hui vividly. 25 

Q. If we have a look at document 87, common bundle reference 334.22483 

and if we could go please to page 85, if you search on the word "veto" 

please.  That's fine, I see it.  So 6 rows down Mr Wells tells the Minister: 

"The view on our side of the table is that the 2006 RFR is our core area, 

we should have close to a veto right over cultural or commercial redress 30 

in this area."  You were at that meeting, weren't you?  You're recorded as 

participating? 

A. Yeah, I said before I remember the meeting vividly. 
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Q. Do you recall at the time thinking that this was an unusual word for your 

own counsel to use in describing the rights that you were trying to explain 

to the Minister himself? 

1430 

A. Could we just – sorry, go back up to see who else was attending the hui?  5 

Mr Dreaver and Finlayson. 

Q. Yes.  

A. That's it from the Crown side.  

Q. It’s – they're the only people recorded from the Crown side.  

THE COURT:   10 

Was John Clark from one side or the other?  

CROSS-EXAMINATION CONTINUES:  MR ALLAN  

Q. My apologies, Mr Clark.   

A. The word veto does not completely correspond with the concepts of 

mana whenua and the tribal authority that that holds and entails.  We are 15 

talking here to ministers of the Crown and Crown agents, two of whom 

are Pākehā and speaking in Pākehā and that would seem to be the best 

word in Pākehā, talking to Pākehās, of trying to convey a cultural concept 

such as mana whenua and the authority that that holds.  

Q. Thank you Mr Blair for that explanation.  You would by now, I assume, 20 

have read the email of Mr Jury that actually gave rise to the specific 

question to which Mr Dreaver was specifically responding?   

A. Yeah, among other things possibly.  

Q. Sure, all right, well let’s go to it.  Document 88.  

WITNESS REFERRED TO DOCUMENT 88  25 

Q. Common bundle reference 333.21688, at 692.  And if we could focus on 

the lower third and enlarge that please?  Email from Mr Majurey on a 

Saturday afternoon to Mr Dreaver: “Kia ora Mike, given James’ responses 

to the non-availability of Ngāi Tai for a hui on Monday we are  

concerned to have certainty over the position of the five Marutuahu iwi 30 

prior to the Ōrākei DOS is initial.”  And then finally the last sentence: “If 

Ōrākei are to have certainty of their selection as at the date of initialling 
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then we seek the same certainty over the properties we have identified.”  

Now Mr Dreaver describes this at paragraph 117 of his brief as an issue 

of parity of approach.  In fact that might even be the description that 

Mr Majurey gave to it.  You're familiar with that?  Or are you learning this 

now?  5 

A. Are you referring to Mr Dreaver’s evidence?  I have read his evidence.  

Q. Mmm.  Now this concept of parity of approach is really just a way of 

securing parity of redress, isn't it?  If one group can veto the redress of 

another, then there’s no certainty as to that other’s redress at all is there? 

A. I see that they are trying to seek parity with Ngāti Whātua Ōrākei’s 10 

mana whenua in its heartland.  

Q. Do you? 

A. I've got no problem with Marutūāhu having veto mana whenua in their 

own areas.   

Q. Well let’s put the significance of the issue in a broader context then.  Back 15 

in 2009 Sir Doug had recognised that groups needed to be satisfied that 

their redress was going to be fair compared to redress for others, didn’t 

he?  That was a theme of his analysis of the situation?  

A. Yeah, it’s his theme, it’s in the Crown’s red book.  

1435 20 

Q. Sir Douglas suggested that what was required was a novel approach, a 

new approach to deal with this very issue of ensuring fairness of address 

as between groups.  We go to, please, our, document 10, 332.21443, at 

8, at 4 8, yes, thank you.  And if you could search, please, sensible.  All 

right.  So what he says in that first bullet: “The utunga has to be fair and 25 

be seen to be fair between iwi/hapu, including those iwi who have settled 

in the past.  In these circumstances where iwi/hapū are working together, 

it seems sensible for the Crown to take a novel approach and to indicate 

up front what it considers fair.  This enable each iwi/hapu to consider how 

its utunga, compared with others, and to see where they are in the big 30 

picture.  Some might argue that this could be seen as a take it or leave it 

offer, repeating the ad hoc on principle offers made by the Crown in the 

1800s. The reality is it’s neither.  Each settlement becomes another in the 

continuum of early settlements and follows and entirely consistent format 
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with a totally rational basis for the assessment of a fair commercial 

redress package.  Any iwi/hapu is free to discuss the utunga and argue 

that it is not fair, relative to the others.”  Now, consequent upon that, 

the process that actually unfolded, was a more transparent process that 

endeavoured to run negotiations in tandem, wasn’t it? 5 

A. More transparent than what we experienced from 2003 to 2006.  It seems 

so, the other tribes seemed to get their relative – ah, sorry, get their 

quantum offer up front.  I think that’s a good thing. 

Q. Mmm. 

A. We were incredibly disappointed, having gone through the process that 10 

we had to then meet with Burton in Wellington and then be offered eight 

million dollars. 

Q. All right, well, returning to the issue at hand, the process ultimately 

adopted, tried to ensure that groups could see and understand each 

other’s redress and ensure fairness of redress across settlements 15 

through parallel negotiations, mutual disclosure hui, discussions across 

the collective negotiation table.  These were all features of the process, 

weren’t they? 

A. Perhaps there’s a memorandum somewhere but I, I can’t recall seeing a 

table of cash offers.  If there is one, it may jog my memory. 20 

Q. Do you understand that other iwi would want to ensure fairness as 

between their settlements and Ngāti Whātua Ōrākei’s settlement? 

A. Yeah, in fairness with what Ngāi Tahu got and Waikato. 

Q. Sure. 

A. And Taranaki. 25 

Q. Sure. 

A. And we were all agreed in the collective that we couldn’t get similar 

redress items that other iwi got previously. 

Q. Mutual disclosure hui occurred, didn’t they? 

A. Yes. 30 

Q. Mr Dreaver tells us this. 

A. Yes, mhm. 

Q. Including one between Ngāti Whātua Ōrākei, Marutūāhu and Ngāi Tai ki 

Tāmaki on 26 July 2011 “to share full details of the revised offer to 
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Ngāti Whātua Ōrākei and the commercial redress offers made to 

Marutūāhu and Ngāi Tai ki Tāmaki at that point”.  This is Mr Dreaver’s 

evidence at 69 of his brief. 

A. Mmm. 

Q. Does that accord with your recollection? 5 

A. Does now, yeah. 

Q. Mr Dreaver tells us that despite these efforts, issues still arose.  

At paragraph 160, he records that: “Officials noted that Te Ākitai had 

expressed a concern about their position at the ‘back of the settlement 

queue in Tāmaki Makaurau’.  Officials considered this posed both 10 

advantages and disadvantages.”   

1440 

Q. It goes on to talk about that and then says: "However, a disadvantage 

was that other settlements would have necessarily restricted the property 

as available to be negotiated."  The advantage he identifies is that 15 

overlapping plans were likely to be more easily resolved as other iwi hapū 

that had reached settlement would have less cause to oppose the redress 

offered to Te Ākitai.  I'll ask a question on that.  It's the case, isn't it, that 

the so called advantage of reduced opposition from settled groups is less 

of an advantage if one of those settled groups still claims a right to 20 

withhold consent to redress proposals? 

A. We reserve our right to be Ngāti Whātua Ōrākei, descendants of Tuperiri 

to practice our mana whenua in our heartland? 

Q. Yes.  

A. The Crown in settling with us agreed that it would have a regard for our 25 

tikanga, our history and who we are as people.  That's all we have sought, 

that's all we are asking. 

Q. Have you seen the correspondence that followed Mr Majurey’s email to 

Mr Dreaver raising disparity of approach issue?  We could have a look at 

our document 94, please, common bundle reference 333.21688 at 30 

333.21690, and this is an email, if we look at focus on the bottom email 

please, an email from Mr Rod Renata, do you know him? 

A. I know, I don't know him, but I know him. 

Q. And what is his role in this? 
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A. I believe at that time he was the Ngaati Whanaunga representative. 

Q. Right.  And he says: "Kia ora Paul, my (Maori 14:42:42) my concern is 

the same I expressed at the beginning, the Crown feathering the Ōrākei 

nest before anyone else gets a chance to build a nest.  Hard to get parity 

when there's nothing left on a pa, eg naval housing, we get to choose 5 

from the leftovers."  I suggest to you Mr Blair that it can't be any surprise 

that these parity of redress issues were arising at this time, and this is the 

27th of September 2011, the same day as the no veto memorandum. 

A. It's no surprise – 

Q. To you. 10 

A. – to our people that Marutūāhu continue to seek parity of mana with us in 

central Tamaki.  They could've had parity across their many hundreds of 

thousands of acres and hectares in their own rohe which now appears to 

stretch from Whangarei to Tauranga.  There's plenty of properties in there 

to achieve parity of settlements across the settlements process. 15 

Q. So you're taking issue with the sentiment that Mr Renata is expressing.  I 

suggest you could not have been surprised that this was the sentiment 

that he was expressing? 

A. No I'm not surprised.  This is their aahua. 

Q. I understand, and you’ve explained it several times, the reason for Ngāti 20 

Whātua Ōrākei to assert a right to assent or not to redress proposals of 

others within the 2006 RFR.  Nonetheless, the effect of that goes to the 

issue, doesn't it, of whether Ngāti Whātua Ōrākei could prevent others 

from partaking, even in what Mr Renata would call leftovers.  They being 

at the back of the queue, to use the earlier phrase, Ngāti Whātua having 25 

settled already and secured its own redress, and Ngāti Whātua having a 

right to say no to elements of redress for others. 

A. In our heartland – Mr Renata there is referring to naval housing.  There's 

ample defence land – 

Q. Yes. 30 

A. – outside of the housing on the North Shore and there's ample Crown 

land in their own rohe across the Hauraki district.  

Q. No that's right, that would be the effect in your heartland, yes.  Now, 

although it used the word veto, the memorandum quite apart from saying 
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what the Crown was not prepared to do, says what the Crown will do 

instead, doesn't it?  And if we can go back to it please?  Sorry Mr Blair, 

I’m just looking up the reference again.   

MR HODDER:  

(inaudible 14:47:07) 333.21694. 5 

CROSS-EXAMINATION CONTINUES:  MR ALLAN  

Q. Thank you Mr Hodder.  At 2, paragraph 2 it says: “The Crown proposes 

to proceed on Thursday 29 September to initial a deed of settlement with 

Ngāti Whātua o Ōrākei.”  Paragraph 3: “The Crown is advising that it 

considers it has sufficient land available for others.”  And then at 4 it says: 10 

“The Crown is not prepared to offer such a veto,” right, to any iwi.  Instead 

the Crown will continue to make a careful assessment of appropriate iwi 

specific settlement offers and will consider the views of all other groups 

with an interest when developing these offers and reaching settlement 

arrangements.  And then later on, in developing and agreeing redress 15 

packages with those iwi the Crown will take into account the views of all 

other claimant groups.  And the evidence you’ve just given us 

Ngāti Whātua were seeking more than simply having its views taken into 

account along with everybody else’s wasn’t it?  

A. Of course.  Because this is our rohe.  20 

Q. So this memorandum is telling you that the Crown is not prepared to 

recognise the right that Ngāti Whātua sought to have recognised, even 

though it uses the word veto?  By identifying what the Crown would do 

instead, isn't it?  

A. Yes the Crown did not agree with us, did not give us what we were 25 

seeking.  

Q. And that's what the memo says, is my question, isn't it?  

A. And that's what happened.  

Q. I’m just asking you these questions, Mr Blair, in case you're wondering 

because it’s your view that too much is being read into the memorandum 30 

that is justified and yet the memorandum is telling Ngāti Whātua o Ōrākei 

it’s not going to give Ngāti Whātua o Ōrākei what it wants.  
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A. Is that a question or – 

Q. Isn't it?  

A. Yes the Crown is exercising its sovereign powers again.  

1450 

Q. Did Ngāti Whātua Ōrākei not stand to gain by having this matter clarified? 5 

A. In our favour? 

Q. Well you say it wasn’t resolved in your favour, the Crown vetoed the veto. 

A. Yeah, and the other iwi, I guess, vetoed the veto with the Crown. 

Q. But that cleared the way for Ngāti Whātua Ōrākei’s own settlement, didn’t 

it? 10 

A. Cleared the way?  I don't know if this, well it was one of our negotiation 

points we failed on. 

Q. Well you know that the Crown requires to be satisfied that overlapping 

claims issues have been addressed to its satisfaction, requires them to 

be addressed to its satisfaction? 15 

A. Yeah, its satisfaction. 

Q. Yes.  And we've just had a look at some of the correspondence that 

reflected the views of the other groups with overlapping claims at the time, 

specifically pointing to a need for there to be parity of approach, correct? 

A. Sorry, whose words were parity of approach, is that Mr Majurey’s or is 20 

that the Crown’s, I think that was Mr Majurey’s? 

Q. I think it's Mr Majurey’s.  Mr Renata had other language such as 

"feathering the nest before we get to build one."  But these were the 

swirling concerns at that time, weren't they? 

A. Clearly. 25 

Q. Mmm.  And through the no veto memorandum the Crown provides an 

assurance that it will follow its standard approach of consulting all iwi 

when it comes to redress offers and not offering one or the other a veto, 

thereby allowing Ngāti Whātua settlement to proceed. 

A. Well I guess it's seeking the view of Marutūāhu and Ngaati Whanaunga 30 

who vetoed our tono, our request, for a veto, and in the end the Crown 

vetoed our veto. 

Q. Okay, well let's just talk dates.  This is the 27th of September 2011, the 

Tāmaki collective record of agreement was entered into on only the 
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5th of November, so a little over a month later, which allowed 

Ngāti Whātua to sign its deed of settlement that same day, that deed 

having been initialled only two days after the no veto memorandum.  Does 

that chronology accord with your recollection? 

A. I can't recall but I guess it demonstrates we were trying right to the end. 5 

Q. And when the Crown is telling groups in this memorandum that it has 

sufficient land to settle their claims it's not caveating that in any way by 

saying, or inferring even, implying, that it had sufficient land outside the 

2006 RFR area.  There's no carve out there is there? 

A. I think it's silent on it, is it? 10 

Q. Mmm.  Before lunch you gave evidence to the effect that you didn’t 

respond to Mr Majurey when he forwarded the record of agreement to 

Ngāti Whātua Ōrākei, to you, or to any of the Crown’s subsequent 

invitations to discuss it because you'd already told the Crown what your 

interests were? 15 

A. Over many years. 

Q. Over many years.  You'd been consistent in that since, I don't recall the 

date, 1861, was it? 

A. I'd say September 18, 1840. 

1455 20 

Q. September 1840, right.  Now, if we could have a look please – well, 

notwithstanding that evidence you gave before lunch, the fact of the 

matter is that Ngāti Whātua did respond in November 2014 to the redress 

proposals for Marutūāhu, correct? 

A. Yes, and I think that was discussed in the meeting memorandum or notes. 25 

Q. Mhm. 

A. Where Minister Finlayson attended at our office at Mahuhu Crescent. 

Q. If we could have a look please document 109, common bundle reference 

33322148.  Now, this is a letter from Mr Davis who, at that stage, he may 

still be, I don’t know, the chair of the Ngāti Whātua Ōrākei Trust Board 30 

and you are the Deputy Chair then and still, is that right? 

WITNESS REFERRED TO DOCUMENT 109 

A. Yes. 
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Q. And at paragraph 1, introduction is: “This letter describes the nature and 

extent of the mana whenua of Ngāti Whātua Ōrākei by ahi kā roa and 

sets out the assurances sought regarding settlement of redress property 

within our ‘primary area of interest.’”  And there’s a reference there to 

attachment 1 and if we could go there, please.   5 

WITNESS REFERRED TO ATTACHMENT 1 

Q.  And this is the primary area of interest in relation to which the Crown has 

told Ngāti Whātua is asserting mana whenua through ahi kā roa in 

November 2014.  The large primary area of interest that Mr Kapea was 

asked questions about on the first day of his evidence in this trial, correct? 10 

A. Well, I’ll need to review the letter again but we are seeking recognition of 

our mana whenua over our heartland, which is the central area, 2006 

area. 

Q. Let’s have a look at paragraph 2.  “Ngāti Whātua Ōrākei are 

mana whenua by way of ahi kā roa within our primary area of interest.”  15 

What’s the footnote for that?  Section 5 paragraph 5.51a of the 

Deed of Settlement, which again refers back to the large map of the 

primary area of interest.  We can trace that through if you like.  But I’m 

just putting to you, Mr Blair, that it’s quite clear that at least at 

28 November 2014, the assertion of mana whenua extends to this much 20 

larger area. 

A. No.  I think that’s some clumsy wording, paragraph 1 –  

Q. And clumsy attachment?  Clumsy cross-referencing to the deed. 

A. And that the primary, that the mana whenua were seeking is over central 

area. 25 

Q. It’s clumsy because it doesn’t read the way you’ve just explained it, 

does it? 

A. Mmm. 

Q. It’s wrong, if what you say was the actual position.  This is just wrong, 

isn’t it? 30 

A. We are not seeking mana whenua in the map on attachment 1. 

Q. Were you on the 28th of November 2014? 

A. I don’t believe we were. 

Q. So the letter’s wrong? 
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A. As I say, I think it’s clumsily written, as I read it in front of me now. 

Q. All right, we can draw our own conclusions.  If we have a look at 

paragraph 5, this comes to the assurances that are sought.  

“In recognition of the mana whenua and ahi kā roa of Ngāti Whātua 

Ōrākei, we seek assurances from the Crown in good faith that mana 5 

whenua will not be eroded, further settlement will take into account the 

interest of Ngāti Whātua Ōrākei.”  So, no reference there, is there, to an 

assurance that the Crown will secure the assent of Ngāti Whātua to any 

proposals concerning the 2006 RFR area, which isn't even mentioned in 

this letter?  10 

1500  

A. Well we are seeking that our mana whenua will not be eroded by the 

Crown.  

Q. Which is open to interpretation, surely?  

A. Which part?  15 

Q. There's also a reference to the 1840 transfer land, at paragraph 12?  The 

deed of settlement noted that the city was founded on the transfer of 

3000 acres to the Crown in 1840?  And then at 13: “We seek the 

assurance of the Crown that where the Crown proposes to settle property 

transferred, or the harbours, the interests of Ngāti Whātua Ōrākei will be 20 

taken into account.”  And that's the full extent of the assurances sought 

in that respect, isn't it?  

A. Yeah, in order that our mana whenua would not be eroded.   

Q. Next there is a letter from counsel to the minister on 16 December 2014 

and that's our document 112, common bundle reference 333.22168.  25 

Paragraph 2 refers back to the letter we've just looked at.  As outlined in 

the 28 November letter we have previously met with you on 14 November, 

to express our concern, the redress to Marutuahu and then at 

paragraph 6 we have the details of the grievance and here it’s expressed 

as follows: “Ngāti Whātua Ōrākei has mana whenua over the Auckland 30 

region and a primary area of interest in Central Auckland.  For over 

250 years it was the only tribal group with marae in the Central Auckland 

area.”  Then at paragraph 7 Ngāti Whātua Ōrākei is deeply offended by 

the Crown’s proposal to provide cultural and commercial redress to 
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Marutuahu in the Central Auckland region.  So, in addition to the primary 

area of interest, in relation to which there was an attachment clearly 

setting it out in the previous letter, there is now a reference to a 

Central Auckland region and a Central area of Auckland, isn't there? 

A. So our primary area interest map – 5 

Q. I'm just asking about the content – oh yes, no, sorry, go ahead?  

A. – is reflective of our relationships, interests, pānga, across the whole 

region, is reflective also of the land transactions which are recorded with 

our tupuna names on.  In recent years with Ngāti Paoa we recognise their 

mana whenua in East Auckland formally and the North Shore.  The 10 

Central Auckland area that we’re referring to here is the heartland which 

is the subject of this litigation in 2006 RFR area.  

Q. Is there mention anywhere in the letter of heartland 2006 RFR area?  

A. Primary area of interest in Central Auckland.  Mana whenua of 

Auckland Central. 15 

Q. Primary area of interest being defined in the previous letter by reference 

to an attachment specifically attached, defining it as the broader area, 

correct? 

A. As I explained the broader area reflects our wider connections and 

interests.  20 

Q. Not an area over which you have mana whenua?  

A. No, as I already explained, we’re not claiming mana whenua in 

Waitakere, Māngere, or Tauoma.  

Q. What about in the Auckland region, as a whole? 

A. No, we’re not.  25 

Q. So when it says in paragraph 6: “As you all know Ngāti Whātua Ōrākei 

has mana whenua over the Auckland region and a primary area of 

interest,” that's clumsy again, is it? 

A. It is.  

Q. Now the next letter is document 65, common bundle reference 30 

333.22356.  

WITNESS REFERRED TO DOCUMENT 65  

Q. And it is a letter to the minister, 30 January 2015, at paragraph 10, in your 

letter, so it’s responding to the minister’s – a letter from the minister: “You 
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appear to interpret the scope of our objection to the Gladstone Park 

property only.  For clarity our objection is in relation to more than just the 

Gladstone Park property.  Our objection relates to the Crown’s proposal 

to provide cultural and commercial redress to Marutuahu in the 

Central Auckland region.”  Refer Chapman Tripp’s 16 December letter.  5 

So the objection to redress is here expressed as an objection to redress 

in the Central Auckland region once more? 

A. Yeah, Central Auckland where we’re sitting today.   

Q. There's no assertion in this letter, and you can look through it if you wish, 

of any requirement for Ngāti Whātua Ōrākei to consent to any proposed 10 

transfers in the 2006 RFR area, is there?  We can scroll through it if you 

wish. 

A. Save me reading it, I’ll take your word for it.  

Q. Take the 2006 RFR area’s not mentioned?  

A. Well, Central Auckland region.  15 

Q. I see.   

A. It's the reference to it. 

Q. And that's what the Crown are supposed to assume? 

A. Having been –  

Q. Or is that clumsy too? 20 

A. – having been told many, many times. 

Q. When?  When was the Crown told – 

A. About our heartland?  

Q. – that the 2006 RFR area was an area in relation to which Ngāti Whātua 

Ōrākei expected to assent to transfers to other iwi.  When was the Crown 25 

told that?  

A. We've told the Crown over many generations we are the mana whenua 

of this area.  

Q. I've asked a specific question for a specific purpose Mr Blair.  

A. And they are well-aware –  30 

THE COURT ADDRESSES MR ALLAN – LET WITNESS FINISH (15:07:43)  
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CROSS-EXAMINATION CONTINUES:  MR ALLAN  

A. Crown is well-aware of our mana whenua and our expectations as Ngāti 

Whātua Ōrākei in our heartland.  

Q. What expectations? 

A. To treat with us – with some respect.  5 

Q. Mhm.  Any –  

A. To recognise our mana whenua.  To respect the 2012 settlement that we 

reached with them.  

Q. Mhm. 

A. Et cetera, et cetera. 10 

Q. Does the et cetera, et cetera extend to identifying a requirement upon the 

Crown to seek the assent of Ngāti Whātua Ōrākei to property transfers in 

the 2006 RFR area?  That's a specific question.  

A. Well I think the veto issue that we canvassed is a demonstration of us 

saying to the Crown: “We want our mana whenua reflected in the central 15 

area in regards to those properties.”   

Q. I asked a specific question, you’ve given a more general response.  Is the 

answer to the specific question no?  

A. I think I was happy with my answer.  Maybe – you want me to have 

another go?  20 

Q. All right, well let’s move on.  We do get to the point where this is 

articulated.  3rd of March 2015 is the date when Ngāti Whātua and its 

lawyers met with the minister at the Heritage Hotel and this is where 

Mr Wells, this is our document 31, common bundle reference 334.22483.  

And this is where Mr Wells himself uses the word veto by saying: “The 25 

view on our side of the table is that the 2006 RFR is our core area and 

we should have close to a veto right over cultural or commercial redress 

in this area.”  Can you remember him saying that?  

1510 

A. I remember agreeing to this about 20 minutes ago. 30 

Q. Then in April 2005, if we could have a look at document 60, please.  

Common bundle reference 333.22340.   

WITNESS REFERRED TO DOCUMENT 60 
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Q. Zoom in on that so we can read it, please and if you could do a search on 

“least”.  No, L-E-A-S-T, please.  Right, paragraph 4, a letter from you and 

Mr Davis again to the Minister: “Secondly, we are surprised by your 

summary of our meeting in your letter.  For clarity and as we recall 

explaining to you, the area that Ngāti Whātua Ōrākei objects to is larger 5 

than the 3,000-hectare block that you refer to.  It extends out to the 2006 

RFR area (at the least, see attached).”  So, having identified the 2006 

RFR area it then becomes that area at the least, on the 22nd of April, 

doesn’t it? 

A. Sorry, what was the attached?  Is that the area of interest map?  Sorry.  10 

Yes, we were seeking recognition in the 2006 RFR area.   

Q. At least.  

A. Yes. 

Q. Could be bigger, you’re telling the Crown. 

A. Could be smaller. 15 

Q. Pardon me? 

A. Could be smaller. 

Q. Well that’s not what the letter says though, is it?  It’s at least that area.  

I mean those words are specifically added in, put in brackets.  On the 

22nd of July, Ngāti Whātua writes to Rick Barker, who by that time, had 20 

assumed responsibility as the Chief Crown negotiator, document 114 of 

ours, common bundle reference 333.22366. 

WITNESS REFERRED TO DOCUMENT 114 

Q. At paragraph 3, it refers back to that original letter of November 2014, 

which sought assurances in relation to the large primary area of interest 25 

and appended the map of that primary area of interest.  And claimed that 

mana whenua, that Ngāti Whātua held mana whenua by ahi kā roa over 

that area.  And then at paragraph 4, it’s a, it reads: “We renew our request 

for an assurance that settlement of cultural or commercial address within 

the 2006 RFR boundaries will not occur without completion of a process.”  30 

And then importantly, 4.2, “assent of Ngāti Whātua Ōrākei given to 

Ngāti Pāoa”.  So I suggest to you, Mr Blair, this is not a renewed request 

at all.  This, now, is a specific request for the 2006 RFR area seeking 

precisely the assurance that matches this litigation, not a larger area in 
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relation to which Ngāti Whātua was expecting to be merely consulted and 

have its interest taken into account.  That’s the position, isn’t it? 

A. Seeking recognition on the 2006 area, yes, that’s the position. 

Q. Mmm. 

A. Yes. 5 

1515 

Q. But that was not a renewed request at all.  This is the first request.  

A. For re –  

Q. Not even Mr Wells sought a veto, he sought close to a veto.  

A. Sorry, seeking recognition of our mana whenua in the 2006 – 10 

Q. Seeking specifically –  

A. – area is –  

Q. – the consequences of that assertion.  

A. – his renew because we had it in 2006 and lost it.  

Q. Ah.  So this is getting back to the theory that the Crown was recognising 15 

exclusive mana whenua through the 2006 RFR?  Is it? 

A. Well that whakapapa is in our thinking.   

Q. We’re talking about a process of communication and understanding as 

between two Treaty partners? 

A. Yes. 20 

Q. Now what is the Crown supposed to infer from this process of 

correspondence?  

A. That we are seeking recognition of our mana whenua in the 2006 RFR 

area.   

Q. All right, let’s leave it.  At paragraph 5 of – yes, if we go now please to 25 

document 115 of ours.  

WITNESS REFERRED TO DOCUMENT 115  

Q. Common bundle reference 333.22382.  So this is a letter sent seven days 

after the letter that we've just looked at to Mr Barker.  And at paragraph 5 

Ngāti Whātua Ōrākei explains what erosion of mana whenua of 30 

Ngāti Whātua Ōrākei is.  We consider transfer of fee simple title to an iwi 

to be an effective determination of mana whenua.  Now that 30 January 

letter of 2015 that's being relied upon there, presented didn’t it, that claim 
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of mana whenua and ahi kā over that entire primary area of interest, didn’t 

it?  You described it as clumsy but that's what it said.  

A. We will assert mana whenua over that 2006 RFR area, any time, any 

where.  

Q. Sure.  Not disputing that.  This proposition that the transfer of fee simple 5 

in and of itself is a determination of mana whenua is not the proposition 

you offered the Court this morning is it?  

A. A transfer of land in our heartland outside of the agreed arrangements in 

the RFR to an iwi, or a collective of some iwi, as part of their individual 

Treaty settlement, when those iwi claim it on the basis of mana whenua 10 

equal to ours – 

Q. Mmm.  

A. – we say erodes our mana whenua. 

Q. That's right.  When those iwi claim it as – on the basis of their own 

mana whenua.  I think you said yourself when I identified this this 15 

morning, context is everything.  That's not a matter that's reflected in 

paragraph 5 is it?  

A. I think it does.  In the context that at this time Ngāti Paoa were claiming 

equal mana whenua.  

Q. The Crown’s expected to connect those dots?  20 

A. Yes.  

Q. Okay.  Paragraph 6, your letter appears to indicate that not only is the 

Crown reneging on the previously agreed process, but our concerns are 

not being treated with appropriate respect.  We have raised significant 

legal tikanga and historical concerns as to the manner in which the Crown 25 

is conducting itself in relation to its overlapping claims and in relation to 

Tamaki in particular, that conclusion is supported by the arbitrary 

(inaudible 15:19:57) and hasty deadline for response set out in your letter 

and the key issues of common law ahi kā and tikanga will not be 

considered.  Now again, the letter of 30 January, or indeed none of the 30 

other letters had raised issues of requiring consent to transfers of land 

until only seven days before, in that 22 July letter to Mr Barker, correct?  

A. Sorry, I – you’ve lost me.  

Q. All right.  
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THE COURT ADDRESSES MR ALLAN – USEFULNESS (15:20:40)  

CROSS-EXAMINATION CONTINUES:  MR ALLAN  

Q. I put it to you Mr Blair that in the period November 2014 through 

August ’15 which is the period covered here, Ngāti Whātua Ōrākei’s 

views about where its interests lay and the consequences of those 5 

interest, in terms of the Crown process, were evolving.  Is that fair?  

A. No we were very clear about the 2006 RFR area and it’s been referred to 

a number of times albeit with the clumsiness of the wider rohe map and 

that we were seeking recognition of our rights as the mana whenua iwi in 

that area and that any transfers without our assent would erode our 10 

mana whenua.  I think – 

Q. Mr Blair –  

A. – it all lands there in the end.  

Q. – I've kept you for almost a day, Mr Blair, I've got no further questions but 

thank you very much for answering them as you have, I appreciate it.  15 

A. Tēnā koe.  

LEGAL DISCUSSION – INTERLOCUTORY MATTERS & TIMING  

WITNESS STOOD DOWN  

LEGAL DISCUSSION – MEMORANDA AND EXPERT CONFERENCES 

COURT ADJOURNS: 3.45 PM 20 
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COURT RESUMES ON MONDAY 8 MARCH 2021 AT 10.07 AM 

 

KARAKIA TIMATANGA 

THE COURT ADDRESSES COUNSEL – HOUSEKEEPING (10:08:44) 

CROSS-EXAMINATION:  MR MAJUREY 5 

Q. Tēnā koe te rangatira.  Is this courtroom a place for whanaungatanga? 

A. I agree with Mr Kruger’s definition of whanaungatanga in his brief of 

evidence which is about the collective supporting the individual and I see 

that today and likewise, there’s reciprocal duties on the individual to 

contribute back to the collective.  So whanaungatanga can be expressed 10 

in many places. 

Q. And so do you agree it has a place, as you have characterised 

whanaungatanga, in this courtroom? 

A. Yes. 

Q. And is this courtroom a place for tikanga? 15 

A. Yes it is.  Given we’ve exhausted all other avenues to resolve the claims 

of Marutūāhu that reach into our heartland, we’ve had to come here. 

Q. You’ve mentioned Marutūāhu, that would also apply, your answer, to 

Te Ākitai Waiohua? 

A. Well they’ve chosen to be here. 20 

Q. Is it fair to say that at least since 2015, you have been a central figure in 

designing and implementing the Ngāti Whātua Ōrākei litigation strategy? 

A. I am the, have been the chair of our Treaty Settlements Protection 

Committee, a committee we hopefully didn’t have to set up but it became 

quite obvious and apparent that we needed to protect our Treaty 25 

settlement not long after the ink was dry in 2012 when we had our 

legislation passed. 

Q. So is it a fair summary of your answer that you have been a central figure 

in the work of that team and litigation strategy that came from it? 

A. Well we are a team and unlike what we see often across the table from 30 

us from other iwi, one or two people, we in our settlement negotiations 

have a committee, we have a trust of elected representatives who are 
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also part of that committee, we have kaumatua involved, and so I’m one 

of the team. 

Q. In questioning by my friend Mr Allan you said, and to use your words: “It 

was clear to us the tide has turned and was running out on Ngāti Whātua.”  

Do you recall that? 5 

A. Yeah, I think I may have said that a new waka was coming in being ridden 

by other tribes. 

Q. Yes.  Those words I’ve mentioned are from page 483 of the transcript.  I 

took it in the context of you saying those words that was an observation 

on the period following the Waitangi Tribunal’s 2007 report, would that be 10 

fair? 

A. Yeah.  We had the Wainwright Report, a change of government and a 

complete change of direction. 

Q. Just on your reference to the Tribunal Report, why do you call it the 

Wainwright Report? 15 

A. ‘Cos that was the Judge’s name. 

Q. Yes, and who were the two other members of the Tribunal? 

A. Wharehuia Milroy. 

Q. Professor Milroy? 

A. I don’t know the other one. 20 

Q. Professor Milroy and Ms Morris you might recall? 

A. No, I don’t recall that. 

Q. So it’s probably fair to call it the Tribunal Report rather than mark out one 

person, or do you see it differently? 

A. Well, you know, some things get monikers and tags, like the Ōrākei Block, 25 

it’s technically not Ōrākei, it’s the whole block with other names in it. 

Q. Because I’m going to in my questioning cover a number of references to 

what’s called in different ways the 2006 RFR area, I just want to get some 

terminology set so that when you we refer to those different descriptions 

we know what we’re talking about.  And could we have document 1 30 

please.  You recall that map, don’t you? 

A. I do. 

Q. So I’m going to go through the list of names and then come back just to 

confirm with you what we’re talking about.  So the various names that 
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have been used is the Ngāti Whātua Ōrākei heartland, the Ngāti Whātua 

Ōrākei core area, central Auckland, I’ve used the phrase the grey area 

and I’ve used the phrase the green area.  Not asking you to the square 

millimetre say they’re exactly the same but do you understand that those 

are references to the same area as shown in that grey on the map in front 5 

of you? 

A. Yeah.  Yes. 

Q. And we can use that in an approximate way.  And just to round that out 

in terms of maps from the plaintiff’s blue book, could we please go to 

document 2.  Scroll up please so we can see the green area.  And there 10 

again it’s a different formulation of that same area? 

A. I think it’s the same area. 

Q. Yes, thank you.  Can we now please have document 3.  I don’t know that 

we have CB numbers for those maps but those come from the plaintiff’s 

blue book and we’re now going to the Supreme Court decision which is 15 

in the plaintiff’s opening bundle at tab 4.  So can we have document 3 up 

please and we wanted to go to paragraph 3 of that decision which is at 

208 of the casebook.  Yes, thank you.  Can you see that in front of you, 

paragraph 3?  I’m just going to read that out.  “For the reasons which 

follow, we consider the appeal should be allowed in part with the result 20 

that Ngāti Whātua Ōrākei can largely pursue its claim for declarations as 

to its rights.  As we shall also explain, Ngāti Whātua Ōrākei cannot, as its 

counsel accepted, ask the Court to declare that the proposed decisions 

to legislate to implement the settlement with Ngāti Pāoa and with 

Marutūāhu are invalid.  In the present proceeding that means 25 

Ngāti Whātua Ōrākei cannot pursue the challenge to the proposed 

decision to transfer specified properties which is to be implemented by 

legislation.  Some re-pleading will accordingly be necessary.  We add that 

the existence of the proceeding does not prevent the responsible minister 

from introducing the proposed settlement legislation to the House of 30 

Representatives or provide any basis for deferral of consideration in 

passage of the settlement legislation.”  You recall that part of the 

decision? 

1020 
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A. Yes. 

Q. And is it correct that in line with the Supreme Court’s decision, Ngāti 

Whātua Ōrākei then amended its legal claim or repleaded as the Court 

mentioned? 

A. I believe so. 5 

Q. Does it also follow as a consequence of the Supreme Court’s decision 

that Ngāti Whātua Ōrākei would not oppose Minister Little signing the 

Marutūāhu Collective Redress Deed and introducing legislation to 

implement the deed? 

A. No we’d oppose it. 10 

Q. You would oppose it? 

A. Yeah we still oppose it in the strongest possible terms.  Whether we 

legally could, I’m not sure, but we wouldn’t support it. 

Q. Sorry I spoke over you, please finish? 

A. I’ve finished. 15 

Q. Yes, so you wouldn’t follow that part of the Supreme Court decision? 

A. Stopping Parliament passing legislation? 

Q. Opposing it? 

A. Well I don’t see how we could. 

Q. Okay.  And just to round it out, does it also follow that Ngāti Whātua 20 

Ōrākei’s claim in this Court is not aimed at stopping or frustrating 

completion of the Marutūāhu Collective Redress Deed and legislation? 

A. We want to exercise our mana whenua rights over our rohe, our 

heartland, the map you showed before, and we want the Crown to 

recognise that we are the mana whenua and that our tikanga matters, 25 

that tikanga Māori matters, and that whatever the decision the Crown 

makes it does not erode our mana whenua.  It’s not our objective to stop 

anybody’s settlement.  We don’t want our settlement undermined, we 

don’t want tikanga Māori undermined. 

Q. So I’ll ask the question again.  Does it also follow that Ngāti Whātua 30 

Ōrākei’s claim in this Court is not aimed at stopping or frustrating 

completion of the Marutūāhu Collective Redress Deed and legislation? 
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A. If the settlement proceeds on current foot which is to ignore Ngāti 

Whātua’s mana whenua and tikanga, then we can’t support the 

settlement. 

Q. So is that another way of saying that is the aim of this litigation, to stop or 

frustrate that settlement? 5 

A. If it proceeds on current trajectory, yes. 

Q. Would that likewise be your answer for the Te Ākitai Waiohua Treaty 

settlement? 

A. If that proceeds as it is without recognition of our mana whenua, then we 

couldn’t support that settlement either. 10 

Q. And this litigation is aimed at frustrating and preventing that settlement 

from proceeding on that basis? 

A. No, this litigation, I’ll say again, is to ensure that our tikanga and our mana 

whenua is recognised by the Crown and other iwi in the settlement 

process so that our mana whenua is not eroded.   15 

Q. You I think mentioned the evidence of Mr Kapea and I think I may have 

you heard you say that you saw his questioning, is that correct? 

A. I saw parts of it. 

Q. Parts of it, okay.  I’m going to ask a question about that, if you heard it 

that’s fine, if you didn’t then you can’t answer it.  Do you agree with 20 

Mr Kapea that the mana whenua of Ngāti Whātua Ōrākei does not come 

from the courts? 

A. Our mana whenua is derived from our raupatu over Kiwi Tāmaki and 

Waiohua in 1740 and our ongoing and continuous ahi kā and occupation 

of Central Auckland since that time.  That’s where our mana whenua is 25 

derived. 

Q. So that’s another way of agreeing with me, that it doesn’t come from the 

courts, that mana? 

A. Mana whenua does not come from the courts. 

Q. If the Ngāti Whātua Ōrākei claim is successful, do you agree that the High 30 

Court’s decision would acknowledge rather than create mana whenua for 

Ngāti Whātua Ōrākei? 

A. What we are seeking is the Court to recognise and the Crown to 

recognise our mana whenua.   
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Q. So in addressing the role of the Court in this litigation as per my question, 

if the claim is successful, the Court’s decision would acknowledge rather 

than create mana whenua, that’s correct isn’t it? 

A. It will confirm that we are the mana whenua of Central Auckland, having 

heard all of the evidence which will finally be put forward which hasn’t to 5 

date and be cross-examined.  

Q. Conversely, if the claim is unsuccessful, the Court’s decision would not 

change the mana whenua of Ngāti Whātua Ōrākei would it? 

A. Our Treaty settlement was about restoring the mana of the Crown in our 

eyes and having the Crown recognise our mana whenua.  But it is true 10 

whatever court, tribunal or hearing, whatever decision, the uri of Tuperiri 

will always be the mana whenua of Central Auckland. 

Q. Would you also agree with Mr Kapea that the mana whenua of Ngāti 

Whātua Ōrākei does not come from the Crown? 

A. No, as I said before, it comes from our raupatu and ongoing occupation 15 

and use of this rohe which no other iwi can compete with. 

Q. If the Marutūāhu settlement is completed with the Central Auckland 

properties included, Ngāti Whātua Ōrākei would still maintain its tikanga 

and mana, wouldn’t it? 

A. We would view those transfers as an undermining and an erosion of our 20 

mana whenua supported by the Crown, through the Crown’s actions.  It 

will be acknowledging the wrong claims of other iwi like Marutūāhu to 

mana whenua in our heartland.  And that impacts negatively on our mana 

whenua. 

Q. So to assist the Court, how would that erode and undermine that mana 25 

whenua? 

A. Because as we have seen over the last 10 to 15 years on the back of 

recognition from the Crown through Treaty settlements, through 

legislation like the Resource Management Act and then recognition by 

local government, we have seen and witnessed on a day-to-day basis, 30 

tribes leverage that to claim an unwarranted and unfounded mana 

whenua in our heartland and that impacts negatively on our mana 

whenua. 
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Q. Does that mean the Resource Management Act has undermined and 

eroded the mana whenua of Ngāti Whātua Ōrākei? 

A. It has when we turn up to meetings and there are 19 other people sitting 

around the table claiming mana whenua and claiming to be treated equal 

to Ngāti Whātua in its heartland.  Yes, that is an insult and an erosion of 5 

our mana whenua. 

Q. Is there a difference from your answer, is there a difference between the 

regime or the instrument on the one hand and the conduct of the parties 

on the other, in relation to that undermining and erosion that you’ve talked 

about? 10 

A. Yeah unfortunately, some tribes can’t help themselves and don’t conduct 

themselves under what we would call tikanga Māori and end up in far-

flung places from their own heartlands, like Central Auckland. 

1030 

Q. If the Te Ākitai Waiohua settlement is completed with Central Auckland 15 

properties included, would that also erode and undermine the mana 

whenua of Ngāti Whātua Ōrākei? 

A. Yes, it would.  The Crown is in effect awarding the descendants of 

Kiwi Tāmaki who was comprehensively, emphatically overthrown and 

replaced by Tuperiri on the citadel of the largest pā in the country no less 20 

at Maungakiekie, for Te Ākitai to receive land at the base of Maungawhau 

where Kiwi was born is no mistake that they are seeking to be recognised 

as mana whenua once again where that mana whenua was extinguished 

in 1740 by Wahaakiaki.  So, yes, it would erode our  

mana whenua. 25 

Q. If the Waikato-Tainui settlement is completed with any central Auckland 

properties included, would that also erode and undermine the 

mana whenua of Ngāti Whātua Ōrākei? 

A. If Waikato-Tainui recognised our mana whenua, like Ngāti Pāoa have, 

then potentially, no.  But if it progresses like the other 13 potential 30 

settlements and more to come possibly in this small patch of land, then it 

would erode our mana whenua. 

Q. And has Waikato-Tainui made that agreement with Ngāti Whātua Ōrākei? 
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A. We are yet to meet with Waikato-Tainui face-to-face in terms of their 

recent claims into our heartland over our marae, over our papa kāinga.  

We hope to meet with them as soon as possible to understand on what 

basis are they claiming what we presume will be mana whenua interests 

and rights in central Auckland. 5 

Q. It’s not my bailiwick but, perhaps to be fair, if I recall the original 

Waikato-Tainui claim made by Sir Robert Mahuta, maybe Wai 10 or 

thereabouts, that claim’s been there for a little while, hasn’t it? 

A. I don’t know much about that claim. 

Q. If its High Court’s claim is successful, will Ngāti Whātua Ōrākei use the 10 

decision in support of its MACA claim? 

A. Well, they go hand in hand, mana whenua and mana moana. 

Q. If its claim is successful, will Ngāti Whātua Ōrākei insist that the Crown 

must only engage with Ngāti Whātua Ōrākei on any take concerning 

central Auckland? 15 

A. No.  But they must only treat with us on mana whenua terms.  We always 

acknowledge that other iwi have connections, associations, deep 

whakapapa into Central Auckland, and I’m referring mainly to Waiohua 

here.  And they rightfully should be engaged on heritage issues that 

concern them but that should not be done in a way that erodes 20 

Ngāti Whātua Ōrākei’s mana whenua without reference to us and nothing 

should be done without approval.  And if our whanaungatanga is strong, 

then we don’t think that there will be any issues that would erode our 

mana whenua. 

Q. So taking that further, to use an example if the Ministry of Housing and 25 

Urban Development and/or Kāinga Ora were to have a proposal for 

housing in the central Auckland area, would Ngāti Whātua Ōrākei say 

they must only treat with Ngāti Whātua Ōrākei, or is it more open than 

that? 

A. My understanding is land through the Mahi Ngātahi Agreement which 30 

came out of the RFR which we’ve already agreed to and talked about at 

length in previous days of cross-examination have been agreed that the 

shared RFR, which as Sir Doug Graham said was putting mana whenua 
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to the side, then it’s highly possible that our mana whenua would not be 

eroded. 

Q. What if we use the Ministry of Education as an example, any education 

take in Central Auckland with the Crown have to deal with only 

Ngāti Whātua Ōrākei? 5 

A. They should deal with Ngāti Whātua Ōrākei, yes. 

Q. Only Ngāti Whātua Ōrākei? 

A. As mana whenua, we’re the only mana whenua so, yes. 

Q. Be the same answer then for the Department of Conservation for 

conservation matters in central Auckland? 10 

A. I’m unaware of Conservation land in central Auckland. 

Q. Same answer for Te Waka Kotahi NZTA for any roading matters in central 

Auckland? 

A. We would prefer that they would treat with Ngāti Whātua Ōrākei as the 

mana whenua and if other iwi have legitimate paanga connections, 15 

whakapapa and heritage issues, then they should be engaged also, but 

not in a manner that undermines Ngāti Whātua Ōrākei’s mana whenua. 

Q. Given the stakes for all involved, would you agree that it’s crucial that the 

nature and limits of the Ngāti Whātua Ōrākei claim are clear? 

A. Yes, it’s I guess what we’re here to work that out together. 20 

Q. I’m not sure if you have in front of you, I’m referring now to – and we don’t 

need the document, it’s short, declaration 1 in the statement of claim for 

the plaintiff says: “Ngāti Whātua Ōrākei has ahi kā and mana whenua in 

relation to the 2006 RFR land and the 1840 transfer land.”  You’ll probably 

recall that declaration? 25 

A. Yes. 

Q. I can show it to you if you like. 

A. Sounds good to me. 

Q. Would it be a fair assumption that you wouldn’t think that English term 

such as “exclusive” or “veto” would need to be added to the declaration 30 

so that it’s clear to all including tiwi Māori and central and local 

government agencies? 
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A. Well encapsulated in the meaning of the words ahi kā and mana whenua 

are all encompassing.  I’m not sure it’s helped by additional Pākehā 

words. 

Q. Can we have document 4 please and that – I do have a number, 

201.00289.  This is the reply evidence of Ms Kawharu.  And could we go 5 

to page 17, or, sorry, the bottom right-hand number 306.  Can you see 

paragraph 60?  Can you blow it up please.  You can see paragraph 60? 

A. Yes.  

Q. Ms Kawahru said: “However, Ngāti Whātua Ōrākei has never claimed a 

veto right when consulting with the Crown.  That term is inappropriate.  It 10 

underscores the Crown’s Pākehā framework for negotiating the 

settlement at issue.”  You would agree with that statement? 

A. I acknowledge that the word veto has been used by Ngāti Whātua Ōrākei.  

I believe I answered this to the Crown over a week ago in the context that 

we were trying to explain what mana whenua is, tribal authority to make 15 

whatever decision we so think accords with our tikanga and in trying to 

explain that to Pākehā from the Government, the word “veto” was used. 

1040 

Q. And in the next paragraph, Ms Kawharu says: “Rather Ngāti Whātua 

Ōrākei asserts its status as the hapū with exclusive mana whenua in 20 

Central Auckland.”  Do you agree with that? 

A. I agree that we assert that we are the mana whenua in Central Auckland 

and that you can’t have multiple mana whenua in Central Auckland.  

We’re up to 19 mana whenua for this piece of land we’re sitting on right 

here.  It’s not right. 25 

Q. So Ms Kawharu uses the word “exclusive,” you didn’t in your answer.  Are 

you differing with her or are you agreeing that? 

A. Well mana whenua is mana whenua.  The absolute right to make 

decisions in your heartland. 

Q. You don’t want to use the word “exclusive” like Ms Kawharu has? 30 

A. Well I don’t need to, mana whenua does it for me. 

Q. Can we have document number 5 please, that’s 201.00104, that’s the 

reply evidence of Mr Blair.  And we’re going to page 109 at the bottom 

right and paragraph 10 if you could blow that up please, yeah that’s fine.  



581 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

So I just want to check this in terms of what your reply evidence says and 

the answer you gave a few answers ago, I’m just going to read parts of 

paras 10 and 11.  Para 10: “The examples I have provided above do not 

amount to a veto, rather it is tikanga in action.  I have only ever heard the 

term ‘veto’ raised by Marutūāhu (and Ngāi Tai and Te Ākitai Waiohua at 5 

times) in the concept of Treaty settlements in Tāmaki.  I do not find it 

helpful or illustrative to describe tikanga in terms of absolutist language 

like ‘veto.’”  And then lower down at 11: “I believe the word ‘veto’ has been 

latched on to by other parties as a way of casting aspersions on our 

motivations in bringing this litigation.”  Just checking, do you stand by 10 

those statements or are you wanting to amend those, given the previous 

answer you gave? 

A. So like I said to Crown counsel last week and I did about three minutes 

ago, I acknowledged we used the word “veto” in trying to explain a 

concept like mana whenua to Crown representatives and it has been 15 

leapt on by others and it doesn’t always mean that we will veto and 

prevent something happening.  A classic example is our Ngāti Pāoa 

kawenata, where Ngāti Pāoa recognised our mana whenua here in 

Central Auckland.  They sought our agreement and consent to the 

transfer of properties, including schools and Ngāti Whātua has consented 20 

to that, including in those schools a requirement and agreement by Ngāti 

Pāoa that if the school seeks cultural advice from Ngāti Pāoa as the 

owner of the new school, of the land that the school sits on, Ngāti Pāoa 

will refer the school back to Ngāti Whātua Ōrākei on all matters to do with 

cultural advice, naming, tikanga, reo.  That’s tikanga in action.   25 

Q. Can we have document 6 up please.  333.22361 and if we can go to the 

bottom right hand – sorry 362.  Yes so this is an email from you to the 

Secretariat office on 16 July 2015 and in the second paragraph you say: 

“As you may be aware, and the Office of Treaty Settlements is certainly 

aware, similar issues have arisen with Marutūāhu.  Our firm view is that 30 

within Central Tāmaki we should be consulted and also have a right to 

veto commercial and cultural settlements with the Crown (as any iwi/hapū 

would in similar circumstances within their own rohe).”  You recall that 

email? 
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A. I do now. 

Q. And so as you’re saying there, Ngāti Whātua Ōrākei does claim a veto 

over other Treaty settlements? 

A. And the mana to support Treaty settlements, just as we have done with 

the senior Marutūāhu iwi here in Tāmaki, Ngāti Pāoa. 5 

Q. You disagree with any suggestion that Ngāti Whātua Ōrākei is attempting 

to stop or frustrate other Treaty settlements, don’t you? 

A. We’re not trying to stop other people’s settlements, we just want these 

settlements to be tika and to not undermine and erode our mana whenua.  

I’ll just add, Ngāti Pāoa’s original settlement proposal would have eroded 10 

our mana whenua but through our tikanga we have found a way and a 

mechanism that doesn’t erode our mana whenua and enhances the mana 

of both parties. 

Q. Can we have document 7 please.  And that is 340.26611.  And can we 

go to the bottom right-hand – oh sorry I don’t have the blue numbers, 15 

there’s a, on the version I have, some solid bold numbers, 010.  I can’t 

see that.  If we go to the back of the affidavit, there’s a number of 

appendices and we can go to appendix 3 please.  And then over the page 

please.  This is an email from you to, as it says there, the chairman of Te 

Kawerau Iwi Tribal Authority, Te Warena Taua, it’s dated 30 November 20 

2016.  Do you see that? 

A. Yes. 

Q. And you say: “Surely you’ll be objecting to at least the Titirangi School 

transfer, we will be objecting to all the New Lynn/Hillsborough/Mount 

Eden stuff.”  Why were you encouraging another tribal leader to oppose 25 

the Te Ākitai Waiohua Treaty settlement? 

A. Because Te Kawerau ā Maki are the mana whenua of that part of Tāmaki, 

that part of Tāmaki Makaurau.   

Q. I’m just checking you’ve finished? 

A. Yep. 30 

Q. Does Te Kawerau ā Maki have mana motuhake and tino rangatiratanga? 

A. Of course they do. 

Q. So would that have been a decision for themselves, rather than you 

encouraging them? 
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A. And we have whanaungatanga between our iwi and Te Kawerau ā Maki, 

built on centuries of relationships with them.  We’re expressing our 

concern to them, that their mana whenua is potentially being undermined 

and eroded in Te Wao Nui a Tiriwa, just as the proposed offers for the 

sites within our heartland in Hillsborough and Mount Eden would be 5 

eroding our mana whenua.   

Q. You might recall exchanges you had with Mr Allan on the relevance of 

time in the Treaty settlement process and I’m going to read part of the 

section from pages 536 to 537 of the transcript.  Mr Allan asked: “Time 

does need to be taken into account to ensure settlements avail settling 10 

groups as fully as possible.  You mention this was a concern of Ngāti 

Whātua’s in agreeing to Sir Doug’s proposals?”  It goes on and he says: 

“And the Crown is not wrong to take time into account, is it?”  And you 

responded: “No, it should take time into account.  But not at the expense 

of doing things correctly.”  Do you generally recall that exchange? 15 

A. I do. 

Q. In terms of your reference to “not at the expense of doing things correctly,” 

does that mean the Crown must not settle with Marutūāhu if that 

settlement includes any Central Auckland properties unless Ngāti Whātua 

Ōrākei gives its prior written approval? 20 

1050 

A. Well that would be tikanga in action.  If a settling iwi who is seeking land 

in our heartland off the Crown as part of their Treaty settlement, just as 

Ngāti Pāoa did has sought our approval and they got it.   

Q. And so you’d give the same answer for the same question in relation to 25 

Te Ākitai Waiohua and Waikato-Tainui, if their settlements include 

Central Auckland properties?  They would need the prior written approval 

of Ngāti Whātua Ōrākei? 

A. Following kōrero on our marae, yes they would.  For us to support the 

settlement, they would need to acknowledge Ngāti Whātua Ōrākei’s 30 

mana whenua here in its heartland.  If I add to that, if we sought to buy 

land in Hamilton, we would seek the approval of Waikato-Tainui.  And if 

they didn’t give it, we wouldn’t buy it.  That’s outside of Treaty processes. 
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Q. So having got through the Treaty settlement gate, does Ngāti Whātua 

Ōrākei have a right of veto over other Treaty settlements who are later in 

the settlement queue? 

A. Well, it’s taken seven years to get to this point, mostly because of the 

Crown dodging Ngāti Whātua Ōrākei.  We could’ve dealt with all of this in 5 

a much more expedient manner and again, we’re not here to try to stop 

settlements, we’re here to ensure that our Treaty settlement is not 

undermined and eroded, our mana whenua eroded. 

Q. The Ngāti Whātua Ōrākei claim in this Court challenges in part the 

application of the Crown’s Overlapping Claims Policy in 10 

Central Auckland, correct? 

A. Yes. 

Q. You agree that Ngāi Tai ki Tāmaki, Marutūāhu and Te Ākitai Waiohua 

followed the same Crown Overlapping Claims process that Ngāti Whātua 

Ōrākei did to secure its Treaty settlement? 15 

A. I don’t recall being invited to Ngāi Tai marae which is at Umupuia, south 

of the Tāmaki River.  I don’t recall being invited by Marutūāhu to any 

marae of Marutūāhu.  So, I don’t think the Cross Claims Policy has been 

applied the same given that we hosted iwi at our marae and we visited 

other marae. 20 

Q. So if we come back to the question and the focus on the Crown’s 

Overlapping Claims process that’s the subject of challenge, that’s the 

same process that each of those tribes followed isn’t it, Ngāti Whātua 

Ōrākei, Ngāi Tai ki Tāmaki, Marutūāhu and Te Ākitai Waiohua?   

A. I think the policy is the same, the application is always going to be, can 25 

differ depending on lots of variables. 

Q. Ngāti Whātua Ōrākei signed its Treaty Settlement Deed in November of 

2011? 

A. Okay. 

Q. You need to answer. 30 

A. Yes. 

Q. Ngāti Whātua Ōrākei also signed the Ngā Mana Whenua o Tāmaki 

Makaurau Collective Redress Deed in September 2012? 

A. Yes. 
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Q. And is it correct to say that the Collective Redress Deed completed the 

historical Treaty settlement for Ngāti Whātua Ōrākei? 

A. Yes it was a component of our full redress. 

Q. Can we have document 8 please, that’s 323.15041 and can we go to 

clause 4.13.  Sorry I don’t have the bottom right-hand number, it’s on page 5 

37 in the document.  4.13.  Yes can you blow that up, thank you.  4.13 

says: “The Crown acknowledges that, even though the historical claims 

are settled by this deed and the settlement legislation: 4.13.1 Ngāti 

Whātua Ōrākei will not have received full redress until Ngāti Whātua 

Ōrākei enters into an arrangement with the Crown, either through the 10 

Tāmaki Makaurau collective deed or otherwise, providing: (a) redress in 

relation to maunga, motu and harbours; and (b) a right of first refusal over 

land owned by the Crown in the primary area of interest.”  So that’s a fair 

summary of the position, isn’t it? 

A. Well that’s verbatim, yeah and we haven’t had redress over harbours.  So, 15 

I guess we aren’t quite there in completing our full settlement journey. 

Q. You say Ngāti Whātua Ōrākei agreed to negotiate and signed the 

Collective Redress Deed because the Crown confirmed those 

arrangements were not based on mana whenua? 

A. That and as we’ve stated an expression of our mana and our mana 20 

whenua to kickstart, help kickstart a process where other iwi in the wider 

region could begin their settlement journeys.   

Q. The deed doesn’t reflect any of that though does it, what you’ve just said?  

It doesn’t say in the deed: “This isn’t based on mana whenua,” it doesn’t 

say in the deed: “This is an expression of the mana of Ngāti Whātua 25 

Ōrākei”? 

A. Well that’s our tikanga and that’s what we discussed, debated as a team 

and finally entered into the Tāmaki Collective arrangements, which 

included for us importantly Sir Doug saying that mana whenua should be 

put to one side, effectively kicked for touch.  More or less saying: “Nobody 30 

has mana whenua.” 

Q. So just for the record, you’re agreeing with me aren’t you that neither of 

those matters are contained in the deed itself? 
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A. I haven’t read the deed for a long time but I’ll take your word for it.  It’s not 

in there. 

Q. So how is that any different to the Crown saying: “Other collective redress 

deeds or iwi-specific Treaty settlements are not based on mana 

whenua”?  The Crown said it for Ngā Mana Whenua o Tāmaki Makaurau, 5 

it also says it at Parliament’s policy for all other settlements.  How are 

they different? 

A. The problem arises when the Crown makes decisions to transfer land in 

our heartland to iwi or groups of iwi, collectives, who are all shouting they 

are the mana whenua of Central Auckland, which is patently untrue.  That 10 

impacts therefore on our mana whenua. 

Q. Does the Marutūāhu Collective Redress Deed refer to mana whenua? 

A. I haven’t read it but Marutūāhu are claiming to be mana whenua. 

Q. Yes so coming back to my question, are you aware that the deed refers 

to mana whenua? 15 

A. I’m not aware if it does. 

Q. Are you aware whether the Te Ākitai Waiohua Settlement Deed refers to 

mana whenua? 

A. I’m not aware if Te Ākitai’s deed refers to mana whenua.  I am aware that 

both Marutūāhu and Te Ākitai claim mana whenua here in Central 20 

Auckland.   

Q. There was an exchange you had with Mr Allan at page 511 of the 

transcript and the question was: “The memoranda, memorandum of 30 

April 2006 emphasises that the perspective” – and just to pause there, I 

think that’s the wrong word, it might be “prospective” or “respective,” but 25 

to use the words in the transcript: “that the perspective RFR address in” 

– I think that should be “redress” too – “address in question is commercial, 

not cultural.  Now being an internal OTS memorandum, do you accept 

that it would have been directed at addressing the Crown policy related 

to commercial redress?”  You answered: “That may be their policy but 30 

every Māori looks at these settlements – everything is cultural, everything 

is mana whenua, whether it’s a statutory acknowledgment, a fisheries 

protocol, commercial, cultural, it’s all mana whenua.”  Question: 

“Statutory acknowledgements as well?”  Answer: “It’s all about mana 
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whenua and mana of tribes.”  Again, in general terms do you recall that 

exchange? 

1100 

A. I do. 

Q. And so that’s how you personally see Treaty settlements? 5 

A. I think most Māori see Treaty settlements as an active expression of their 

mana whenua as a process to protect their mana whenua.  I’d say most 

iwi view Treaty settlements as being about mana whenua. 

Q. That’s your perspective, that’s how you see it?  You obviously haven’t 

polled iwi, have you? 10 

A. Well, I think there are some universal tikanga across many iwi and in the 

Treaty settlements process it’s about having whenua returned primarily 

to the people who exercise the mana of the whenua over that land.  I’m 

fairly confident most Māori view Treaty settlements as a process to 

restore, to revive, to protect their mana whenua. 15 

Q. So given that very firm response in terms of the substance of it, how do 

you reconcile that perspective with your emphatic statement that 

Ngāti Whātua Ōrākei only agreed to the Nga Mana Whenua Tāmaki 

Makaurau Redress Deed because the Crown said it did not involve 

mana whenua?  “It’s all about mana whenua and mana of tribes.”  20 

A. Well, whether the Crown formally agrees in policy to recognise 

mana whenua which it refuses to do, it then makes decisions that impacts 

on mana whenua, and in this case, in our case, transferring land from our 

heartland to iwi whose heartlands are not anywhere near here. 

Q. Ngāti Whātua Ōrākei has received substantial Treaty settlement redress 25 

individually and collectively outside its core area? 

A. Nothing close to what’s being offered to Marutūāhu.  We were offered 

$8 million which then became $18 million cash quantum.  I don’t call that 

substantial. 

Q. If we turn to the Collective RFR.  I think you agreed in some of the early 30 

exchanges that that area is huge, covers most of Auckland region? 

A. The Collective RFR? 

Q. Yes. 

A. Yes, from Muriwai to Long Bay to Miranda to Port Waikato. 
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Q. I think you also agreed the Collective redress provides significant 

RFR opportunities for Ngāti Whātua Ōrākei outside its core area, agree 

with that? 

A. Yes, it does, and it also provides access to other iwi who are not 

mana whenua in our heartland to access certain Crown properties also. 5 

Q. Turning to the Collective Tūpuna Maunga, you recall that there’s 

15 maunga included in the Collective settlement, 14 transfers and one 

involving administration of the authority that being Mangere Mountain?  

You recall about the 15 maunga in the Collective settlement? 

A. I thought you were going to say Maungauika to the last one but, yeah, 10 

yes. 

Q. Maungauika was transferred but administration is staying with DOC for a 

little while.  And in broad terms those maunga range from the North Shore 

to Manurewa? 

A. Yes, and to Ōhuiarangi on the eastern side of the Tāmaki River. 15 

Q. Could we turn to document 10 please and this is the Collective Deed and 

the document number is 324.15973.  And could we turn to clause 2.3 

please.  Now that clause reads: “The Tāmaki Makaurau collective 

legislation will, on the terms provided by section 43 of the draft bill, direct 

the Registrar-General to record on any computer freehold register for 20 

each maunga that the iwi and hapū of Ngā Mana Whenua o Tāmaki 

Makaurau  specified for that maunga in table 1 of part 3 of the property 

redress schedule have spiritual, ancestral, cultural, customary and 

historical interests in the maunga.”  Ngāti Whātua Ōrākei agreed with that 

wording? 25 

A. Yes and I note it doesn’t say “mana whenua” or “ahi kā.” 

Q. And it signed the deed with that wording in it? 

A. Sorry? 

Q. And it signed the deed with that wording in it? 

A. As written here, yes. 30 

Q. So reference there is made to the property redress schedule, could we 

go to document 11 please and that’s 324.15678 and we’re going to part 

3.  Yes, there please.  Part 3 is headed: “Iwi and hapū interests,” “Table 

1: Iwi and hapū customary associations by maunga.”  I just want to walk 
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through the maunga and first we have Maungakiekie/One Tree Hill and 

on the right-hand side, you’ll see the inclusion of Ngāti Whātua Ōrākei.  Is 

that inside or outside the heartland? 

A. At one time, that was the heart of the heartland where Tuperiri governed 

and controlled the central isthmus.   5 

Q. So just to be clear because you said at one time, it’s in the heartland isn’t 

it? 

A. Most definitely. 

Q. Maungarei/Mount Wellington, again on the right-hand side we see Ngāti 

Whātua Ōrākei, is that inside or outside the heartland? 10 

A. That’s outside and it’s an area where we have customary associations or 

pānga.   

Q. Maungawhau/Mount Eden, inside or outside? 

A. That’s in the heartland. 

Q. Yes.  And just to confirm, again Ngāti Whātua Ōrākei included in the table.  15 

If we turn to Mount Albert and go over the page, Ngāti Whātua Ōrākei is 

included on the right, is that inside or outside? 

A. Ōwairaka is in our heartland.   

Q. Yes perhaps just on that to assist his Honour, can you recall why some 

of these names have dual names, Māori and English, and some don’t? 20 

A. In that case, there were other names put up, Māori names, for the 

maunga; Te Ahi-kā-a-Rakataura and Ōwairaka.  So I think it was an 

agreement amongst the tribes to – 

Q. And perhaps just to assist you Sir – 

A. – well the Crown only said we could choose one, so we chose none. 25 

Q. To assist you Sir, and one would never want to give evidence from the 

bar, but the policy of the New Zealand Geographic Board was only one 

Māori name, as Mr Blair has referenced.  Where there had been dual 

names, that couldn’t be accommodated.  So sorry, just to confirm that you 

confirm that it’s inside the heartland, correct? 30 

A. Yes. 

Q. Can you say “Yes,” please? 

A. Yes, it is in our heartland. 
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Q. Turning to Mount Roskill, again Ngāti Whātua Ōrākei is listed, inside or 

outside the heartland? 

A. Puketāpapa, Pukewiwi, is in our heartland. 

Q. Yes.  Next Mount St John, again Ngāti Whātua Ōrākei is included, is that 

inside or outside? 5 

A. Tītīkōpuke, Te Kōpuke rānei, is in our heartland. 

Q. I just want to be fair to you insofar as these references and there is a bit 

of complexity, I know.  I think it might just be easier if I hand up the map 

Sir.  Are these maps up there, do you have these ones up there?  I’ve 

handed it up before Sir.  Can you go to please the, hopefully the second 10 

of the stapled maps and the top right hand you’ll see some numbers, 

JN12, can you see that?  It’s the one that’s got the maunga in the green. 

A. Okay.   

Q. So I just want to be fair to you in terms of these different maps that are 

going on, and I think I’m understanding what you’re saying in terms of the 15 

heartland.  IF you can just look at this map, you’ll see of these areas that 

have been called yellow areas that have numbers 1 through 4, you’ll see 

area 2.  You can see where Te Kōpuke, Tītīkōpuke and Mount St John is 

located.  Given where it is in terms of the yellow area, is it a fair position 

to check with you that – let me put it this way and you can correct me.  In 20 

a customary sense, traditional sense, mana whenua sense, however you 

want to describe it, it is inside the heartland but in the way that the 

plaintiff’s map in the claim has been drafted, it’s outside.  I’m sure you can 

put that much better but I think you know what I’m asking you? 

A. Yeah and the background to that is the tuku, tuku whenua ki, – to Waikato.  25 

Those blocks there would’ve been in 1838, given by Te Kawau to 

Te Wherowhero as part repayment for balancing the debt that we 

incurred while staying with Waikato on their lands during the nine years 

of our exile and when we came to draw up our maps for the Treaty 

negotiations, as an expression of our whanaungatanga, we wanted to 30 

acknowledge those tuku blocks to Waikato.  Those tuku blocks are within 

our heartland within the areas that we exercise mana whenua and our 

expectation was at some point, however Waikato turned up and 

presented themselves, we would express whanaungatanga in those 
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locations and work with whatever Waikato looked like on the day on how 

they could receive redress in those areas without undermining our mana 

whenua at the same time.   

Q. So if we just gather all that again in terms of the question, Mount St John, 

you would say that’s inside the heartland? 5 

A. It’s within the isthmus – 

Q. As we discussed it earlier in the piece in terms of our calibrations? 

A. It’s within the heartland and it’s within an area we have underlying mana 

whenua rights, though we acknowledge Waikato because we tuku’d 

those blocks to Waikato and it would be our expectation and hope that if 10 

they sought redress there, they would refer to us in a way that would not 

undermine our mana whenua in those areas, just as they did when they 

sought to sell some of those blocks in Hillsborough in particular, they 

sought the consent of Te Kawau to transfer those. 

Q. If we turn then to Ōhinerau/Mount Hobson and recognising where it sits 15 

inside the maps, inside or outside the heartland? 

A. It’s in the heartland, as explained. 

Q. Next Ōhuiarangi/Pigeon Mountain, Ngāti Whātua Ōrākei is listed again in 

the table, inside or outside the heartland? 

A. Well outside our heartland and that of Ngāi Tai ki Tāmaki. 20 

Q. Ōtāhuhu/Mount Richmond, again Ngāti Whātua Ōrākei is listed, inside or 

outside the heartland? 

A. That’s outside the heartland and that of the various Waiohua groups. 

Q. Just checking that can be heard Sir, Mr Blair’s answers? 

THE COURT ADDRESSES WITNESS – MOVE MICROPHONE (11:15:38) 25 

CROSS-EXAMINATION CONTINUES:  MR MAJUREY 

Q. Next Rarotonga/Mount Smart, Ngāti Whātua Ōrākei is listed, inside or 

outside the heartland? 

A. That’s inside the heartland. 

Q. Takarunga Mount Victoria, Ngāti Whātua Ōrākei is listed; is that inside or 30 

outside the heartland? 
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A. That’s outside the heartland across the Waitematā from us where we 

have interest and connections. 

Q. Te Tatua a Riukiuta, again Ngāti Whātua Ōrākei listed; inside or outside 

the heartland? 

A. That’s inside the heartland. 5 

Q. Mangere Mountain, Ngāti Whātua Ōrākei is listed; inside or outside the 

heartland? 

A. Despite Tuperiri capturing that pā, despite Te Kawau being born at 

Ihumatao and his father living there as well as his older brother Tumaure, 

we determined that we would leave that area out of our heartland maps 10 

and leave it for our whanaungas of the various Waiohua-descended 

entities. 

Q. Matukutururu, Ngāti Whātua Ōrākei is listed; inside or outside the 

heartland? 

A. Well outside our heartland we have connections there on account of our 15 

Ngā Oho, Ngā Iwi whakapapa. 

Q. And Maungauika, Ngāti Whātua Ōrākei listed there; inside or outside the 

heartland? 

A. Outside our heartland and in an area we acknowledge Ngāti Pāoa as the 

mana whenua. 20 

Q. Can we have document 10 please and that’s going back to one we’ve 

seen before and could we turn to clause 3.3.  So 3.3 starts: “The 

Tāmaki Makaurau Collective legislation will on the terms provided by 

section 66 and 67 of the draft bill,” and then if we turn to 3.3.4, “Provides 

for notification in the Gazette of a statement that for each motu the iwi 25 

and hapū of Nga Mana Whenua Tāmaki Makaurau specify for that motu 

in table 2 of part 3 of the property redress schedule have spiritual, 

ancestral, cultural, customary and historical interest in the motu.”  

Ngāti Whātua Ōrākei agreed to that wording, didn’t it? 

A. Yeah, and it’s appropriate wording because we would not claim to be 30 

mana whenua in many of those places and we don’t claim to be mana 

whenua in many of those places.  We claim ancestral, historical interest 

paanga connections. 
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Q. Go back to document 11 please and it’s picking up where we left off in 

the maunga.  We’re going to table 2.  So it’s after that table where the 

maunga were listed, yes, keep going and you’ll see table 2.  So the top 

three iwi and hapū interest, table 2 iwi/hapū customary associations by 

motu.  The first is Motuihe/Te Motu-a-Ihenga.  Ngāti Whātua Ōrākei is 5 

listed; is that inside or outside the core area? 

A. That’s well outside.    

Q. Motutapu – sorry, did you want to say something more? 

A. No. 

Q. Motutapu Island, Ngāti Whātua Ōrākei is listed; is that inside or outside 10 

the heartland? 

A. That’s outside the heartland and in an area where Ngāi Tai rightly claim 

they are the mana whenua. 

Q. Rangitoto Island, Ngāti Whātua Ōrākei is listed; inside or outside the 

heartland? 15 

A. Despite our village waking up to it every day, it’s outside our heartland. 

Q. And if you go over the page, to complete the list, Tiritiri Matangi Island, 

Ngāti Whātua Ōrākei is not listed there, is it? 

A. No.  Even though Tarahawaiki some say was murdered there. 

Q. Agree that Ngāti Whātua Ōrākei received substantial commercial redress 20 

on the North Shore? 

A. I agreed that we paid a substantial amount of our own money to buy back 

some land on the North Shore. 

Q. And where did that opportunity to buy it come from? 

A. Through our hard-won negotiations with the Crown. 25 

Q. If we go to document 12 please and this is 335.23479.  And could we go 

to map 17 or page 17, bottom left-hand corner there are numbers.  So 

just to orientate ourselves, we’ve got a version of the green area, it’s not 

the entire green area, that’s the 1840 transfer area as I recall it.  And you’ll 

see those yellow shapes on the North Shore, some are solid yellow, some 30 

have yellow outlines.  Can you confirm that those are the commercial 

redress properties transferred to Ngāti Whātua Ōrākei under its 

settlement? 
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A. They do look like the properties we purchased off the Crown as part of 

our settlement, yes. 

Q. And for completeness and you’ve already touched on this, there is the 

remaining redress for the negotiation for the harbours and if we go back 

to document 10 please and we’re going to part 10 of the deed.  So we 5 

have the heading “Ten Waitematā and Manukau Harbours, 10.1, Nga 

Mana Whenua Tāmaki Makaurau and the Crown acknowledge and agree 

that 10.1 the Waitematā and Manukau Harbours are of extremely high 

spiritual, ancestral, cultural, customary and historical importance to Nga 

Mana Whenua o Tāmaki Makaurau.”  And 10.1.2: “This deed does not 10 

provide for cultural redress in relation to those harbours as that is to be 

developed in separate negotiations between the Crown and Nga Mana 

Whenua Tāmaki Makaurau, nor prevent the development of cultural 

redress in relation to these harbours in those negotiations.”  Ngāti Whātua 

Ōrākei agreed to that wording in the deed, didn’t it? 15 

A. Yeah, and its main purpose is to exclude negotiations of the harbour, 

harbours, from the settlement. 

Q. And the reference to Nga Mana Whenua Tāmaki Makaurau was a 

reference to all 13 iwi and hapū of the Collective, aren’t they? 

A. It’s not a legal entity so I presume it would be referring to those listed in 20 

this deed. 

Q. If we go over the page to 11.2, the listing Nga Mana Whenua Tāmaki 

Makaurau 11.2.1 means the collective group of the following iwi and hapū 

and those are the 13 named there.  So just to go back and confirm in 

paragraph 10 of the deed the reference to Nga Mana Whenua o Tāmaki 25 

Makaurau in that yet to be negotiated harbours redress refers to all 13 iwi 

and hapū, doesn’t it? 

A. Yes, and there will still be a process to go through and we as 

Ngāti Whātua Ōrākei will be seeking to test the claimed interests of those 

13 iwi to the Waitematā and to the northern shores of the Manukau 30 

Harbour. 

Q. When you say that, presumably you mean that against the background of 

the agreement that Ngāti Whātua Ōrākei has made set out in 10.1.1 

insofar as all 13 having the respective interests that have been listed, 



595 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

high, spiritual, ancestral, cultural, customary and historical importance?  

That's correct, isn't it? 

A. Yeah and that doesn't talk about mana whenua or mana moana.  And if 

these negotiations ever get off the ground, those are key tikanga that we 

will be bringing to the table and testing, the yet unproven claims of many 5 

of those iwi listed in this deed to mana moana on the Waitematā and 

Manukau.  

Q. Could we go back to document 12 please?  And we want to go to map 5?  

That’s pretty hard to see, Sir so I produced an A3.  Just – sorry, just before 

I hand that up – oh no I better hand it up, that’s not the easiest way to do 10 

it.   

THE COURT:   

Mr Majurey, perhaps can you just give us the bundle reference as well?  

CROSS-EXAMINATION CONTINUES:  MR MAJUREY  

Q. The number?  Yes, Sir.  335.23479.  So, what I've done here, Sir, and 15 

Mr Blair is the front page is a blow-up of that map book from the bundle 

and then I've highlighted an area which may or may not be what 

corresponds to the Ngāti Whātua Ōrākei claim area but if we just work 

our way through it.  On the front page in the legend box, bottom right, 

MACA High Court applications, there’s a number of coloured lines and a 20 

number of names to the right.  In the bottom third you'll see a yellow line 

that says Ngāti Whātua Ōrākei Trust, I know that’s hard to make out but 

can you see that? 

A. Yes I can.  

Q. But if we look at the map itself starting out in the west, there are yellow 25 

lines starting from – I don’t know if that's the territorial sea but you’ll see 

that red line and then goes into the Manukau Harbour, goes to the 

landward area and then follows around the coast and goes back up and 

across.  I haven't got a hope in trying to walk you through that with an oral 

description.  Can you look at the second page, and I've covered in blue 30 

what I have tried to understand and to replicate the Ngāti Whātua Ōrākei 

Trust’s MACA area.  And perhaps, Sir, just given the time to be fair to 
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Mr Blair, seeing it for the first time, if we take the break now he can have 

a look at it and we can come back to it?  Unless you want to do it now?  

A. Well what's your question? 

Q. Does the blue area correspond to the MACA claim area of the 

Ngāti Whātua Ōrākei Trust?  5 

A. My understanding, and perhaps after the break, refresh my mind but, is 

that would be the wider area of interest and we would be seeking 

recognition of our mana moana on the inner Waitematā from 

Kohimaramara over to Te Onewa up to Tauhinu, Pitoitoi, Riverhead and 

back down the coast, to Kohimaramara.  That would be the area we would 10 

be seeking our – the recognition of our mana moana, which reflects the 

history of raupatu and occupation.  And we would also be seeking 

recognition of our mana moana from Onehunga to Te Whau on the 

Manukau Harbour.  No more than that.  

COURT ADJOURNS: 11.29 AM 15 
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COURT RESUMES: 11.47 AM 

CROSS-EXAMINATION CONTINUES:  MR MAJUREY 

Q. Before the break we were talking about these different areas and thank 

you for the answer.  Just before we talk a bit more about your answer, 

can we go back to the, on the map, sorry the front map version, the yellow 5 

lines.  What do you understand to be what is being represented by the 

yellow lines in terms of the Ngāti Whātua Ōrākei Trust MACA claim? 

A. I would say that would be our wider area of interest but we would only 

claim mana whenua, and therefore mana moana, in the areas that we’ve 

been talking about through this case and – 10 

Q. Perhaps just to help out, I don’t want to interrupt you but picking up your 

answer, as I understand it, can we have document 2 please and that’s 

the map with the green areas.  Could you just scroll up please, thank you.  

I’m wanting to check with you, those land descriptions you gave before 

the break, does that accord with the northern, the Waitematā and the 15 

southern, the Manukau, areas for what Ngāti Whātua Ōrākei claims is 

mana whenua and mana moana? 

A. When we come to do the mana moana MACA claim, we will include the 

area from Onewa, Maunganui, Tauhinu to be within the area that we 

exercise mana moana, in addition to the area that we’ve been talking 20 

about through this case.   

Q. If we start with the green area and then come back to the first part of your 

answer, and I had a discussion with Mr Kapea about this, the position of 

Ngāti Whātua Ōrākei is that it has mana whenua on the land and so 

therefore mana moana on the adjoining sea areas to the north of the 25 

Waitematā and the south to the Manukau, that’s correct? 

A. Yeah, within reason.  On the northern Manukau and I think it’s reflected 

in our map, well, the map that you’ve presented, we are not looking to go 

south to Māngere, south to Āwhitu or to Waiuku although our customary 

interests extend down to there and our historical associations extend 30 

down to there, we will not and have not claimed mana moana that far 

south. 
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Q. And this map shows doesn’t it the number of claims overlapping for MACA 

rights in the areas that you’ve talked about, it’s reflected in the table isn’t 

it in terms of the number of MACA claims been made over those same 

areas? 

A. There’s quite a few. 5 

Q. Yes.  If we come back to the North Shore part of your answer and looking 

at the map and hopefully his Honour picked up those references to 

Tauhinu et cetera, does it follow from your earlier answers in terms of 

mana moana derives from mana whenua that Ngāti Whātua Ōrākei 

claims mana whenua on the North Shore? 10 

A. No.  We recognise Ngāti Pāoa is the mana whenua of a large portion of 

the North Shore where we, when we get there in the MACA negotiations, 

would claim mana moana is the sea within reason adjoining the 2006 RFR 

area map and then an area of the upper Waitematā, from Te Onewa 

which is where the Auckland Harbour Bridge lands on the North Shore 15 

side, up to Tarahawaiki’s pā at Tauhinu near Riverhead.   

Q. Does that mean in that North Shore area, Ngāti Whātua Ōrākei would be 

claiming mana moana without the corresponding mana whenua? 

A. Which part of the North Shore? 

Q. Onewa up to Tauhinu? 20 

A. We regard that as our heartland but is not the subject of this litigation and 

this isn’t a MACA case either. 

Q. So the Ngāti Whātua Ōrākei heartland isn’t just the green area then? 

A. For this case, we are concerned with Central Auckland but our heartland, 

our ūkaipō, the area we exercise mana whenua and have done so since 25 

the raupatu of Kiwi, also includes from Te Onewa up to Tauhinu.   

Q. Anywhere else? 

A. No, only in that relatively small area. 

Q. Whether that’s north, east, west or south, there’s nowhere else that 

comprises Ngāti Whātua Ōrākei heartland? 30 

A. No.  To the east of us, is Ngāti Pāoa.  To the south-west, are the various 

iwi entities associated with Huakaiwaka and Waiohua and to the west are 

Te Kawerau ā Maki and on the North Shore, on the eastern seaboard, 

Ngāti Pāoa again.  Not Marutūāhu, not Marae Ariki, Hako, Tawake. 
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Q. Can we turn to document 13 please, that’s 332.21470 and you’ll recall 

that front page from your evidence, that’s the PowerPoint presentation? 

A. Yes. 

Q. There’s not a date on the document itself but I saw a reference to August 

2009, does that sound about right?  I could be wrong but I saw a ref – 5 

A. I mean it would accord with that era, being the post-Wainwright decision 

and Sir Doug Graham, Crown negotiator.  Well Crown, I don’t know what 

he was in the end.  Mike Dreaver, Crown negotiator era. 

Q. There was some discussion you had with Mr Allan on this so I’m not going 

to repeat that, I’m just going to highlight two points.  One is there’s several 10 

references in the PowerPoint to primary interests and references to 

different tribal groups, Ngāti Whātua tribes, Tainui Waikato tribes, and 

Hauraki tribes.  If we could turn to slide 8, it’s not numbered, yeah that 

one.  There’s no legend in this but I take it from the text that – and this 

was a proposal that you had talked about in your evidence, the green if I 15 

could call them maunga nad please tell me they’re green?  The green 

maunga are Ngāti Whātua tribes? 

A. Ngāti Whātua Ōrākei, yes. 

Q. Oh sorry the text in the – I’ll just double check it.  Yes quite right, Ngāti 

Whātua Ōrākei, so the green maunga accord with Ngāti Whātua Ōrākei.  20 

The blue maunga and motu accord with what’s been referred to as 

Hauraki tribes, is that correct? 

A. Yes. 

Q. The red refers to what was called Tainui Waikato tribes? 

A. Yes. 25 

Q. And what are the yellow or the mustard maunga? 

A. Well that reflects the contested area that is the North Shore, at that time.  

As my evidence stated, we acknowledge the shared interest at that time 

of Ngāti Pāoa and Te Kawerau and from memory, having those as yellow 

indicates that there’s still work to be done as to which iwi, if any, would 30 

own the title to those on the North Shore.  Given we have in 2017 through 

a tikanga process with Ngāti Pāoa acknowledged them as the mana 

whenua there, we would support, would’ve supported those going to 

Ngāti Pāoa. 
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Q. For context of these slides, could you confirm when reference is made in 

them to the Tainui Waikato tribes, who was that a reference to? 

A. More the Waiohua people in that our thinking at that time would be that 

Waikato could unite the various iwi from Huakaiwaka into a collective to 

represent those Waikato-Tainui, Huakaiwaka interests and mana.   5 

Q. And when you refer to the Waiohua people, is that the five Waiohua tribes 

in the Ngā Mana Whenua Tāmaki Makaurau Collective? 

A. Yes, at that time.  I’m not sure if all of them were at the table.  I think even 

Ngāti Mahuta presented themselves at one point to seek admission into 

the collective arrangements. 10 

Q. And in relation to what was referred to as the Hauraki tribes, what was 

that a reference to then? 

A. The tribes who were from Hauraki. 

Q. That would include Ngāti Pāoa, presumably? 

A. If that’s how they wanted to refer to themselves.  So yes that would be 15 

Ngāti Pāoa from Hauraki.  Noting however, those maunga, Maungarei, 

Taurere, are in the areas that we acknowledge Ngāti Pāoa as the mana 

whenua.   

Q. So just confirming the wording used is “Hauraki tribes,” not any particular 

Ngāti.  So just wanting to get confirmation from you what was intended 20 

by Ngāti Whātua Ōrākei with that slide? 

A. Well it was an all-encapsulating attempt of those interests who seemed 

to align and come out of mostly the Hauraki district. 

Q. Could we please turn to document 14, this is document 335.23460.  And 

this map from Mr McEnteer’s evidence on the bottom right hand is 25 

labelled “Crown RFR properties located inside claimed lands area offered 

pursuant to Ngā Mana Whenua o Tāmaki Makaurau RFR regime.”  You’re 

currently a director on the general partner company for the legal entity 

that administers the RFR and housing protocol regime? 

1200 30 

A. Yes I am.  

Q. So you have some familiarity with the operation of those regimes?  

A. Yes.  
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Q. You can confirm that each of the three rōpū, that's Ngāti Whātua, 

Waiohua Tāmaki and Marutūāhu have each purchased multiple RFR 

properties under the collective RFR regime? 

A. Yes and that’s what we expected and that's what was intended by 

Ngāti Whātua Ōrākei entering into the RFR regime.  5 

Q. Can you also confirm that Ngāti Whātua Ōrākei has purchased RFR, at 

least one property if not more, outside the heartland area? 

A. Yes we have.  As is provided for in the arrangements.  

Q. I don’t expect you to know the detail that goes with each of these 

properties in terms of the green dots and the hopefully purple dots, does 10 

that broadly look about right though, in terms of properties that have been 

offered and those that have been purchased?  

A. Yeah I recall the first one at Ōrākei was offered to Marutūāhu, you can 

see that, and where there's a string of properties probably reflects NZTA 

surplus land following the construction and operation of 15 

State Highway 20, seems about right. 

Q. Yes.  And as you’ve touched on, the opportunity comes up for – at the 

under $5 million threshold, the carousel to operate where each rōpū has 

a turn about, that's correct?  

A. That is correct, yes.  20 

Q. And you’ve touched on the – and excuse me for using it but that seems 

to be the common language her in terms of the Ōrākei block, you’ve 

mentioned one of those purple properties, it wasn’t taken up so the logic 

of that means each of the rōpū had the opportunity to purchase those two 

purple dot properties in the Ōrākei block, didn’t they? 25 

A. Yeah, no-one took it up including Ōrākei, I believe it went to market.  

Q. Yes.  And so because of that agreed regime, Ngāti Whātua Ōrākei would 

not have opposed the purchase of those purple dot properties in the 

Ōrākei block by other Marutūāhu or Waiohua? 

A. No.  And, as I say, because we entered into the Tāmaki Collective RFR 30 

arrangements, as explained.  And in no uncertain terms the first piece of 

land that came up was just down the road from our marae, it 

demonstrated to us as Ngāti Whātua Ōrākei, the reality of the RFR regime 
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and it is something that we entered into and agreed to and have abided 

by.  

Q. I think it was his Honour was somewhat taken aback by all those purple 

dots in terms of having not been purchased, that's probably a very unfair 

statement, Sir.  Is it fair to say, in general terms, the reasons that those 5 

weren't purchased was because of the commercial terms set by 

the Crown, for example the asking prices et cetera?  

A. Yeah.  The – I presume, their commercial decisions taken, that they 

weren't commercially attractive so they were bypassed, or let go.  

Q. And so if we picked on the timing of this map being drawn up which goes 10 

back to around October last year when the evidence was put in, that 

shows the operation of the RFR regime after about eight years.  What do 

you think that map might look like after 172 years of the operation of the 

RFR?  

A. I couldn’t say.  I don’t have a handle on how many Crown properties are 15 

in that area.  I would expect there would be more dots.  Hopefully more 

green ones, whether by Marutūāhu, whether by Waiohua, or whether by 

Ngāti Whātua Ōrākei, as that's what we agreed in the RFR regime.  Most 

importantly because, as Sir Doug said, mana whenua is being put to one 

side and these are opportunities across the whole region for tribes of the 20 

wider region to restore their economic viability.  And we are proud to play 

some part in that. 

1205 

Q. If you turn to document 15 please, that’s 335.23461.  This is the Housing 

Protocol Mahi Ngātahi Agreement.  Again, hopefully you’re seeing blue 25 

dots and blue and red or pink, (inaudible 12:05:41) colour dots there.  

Does that look about right in terms of what the legend is showing, 

(inaudible) properties purchase, that should be in relation to the housing 

protocol and those under consideration, does that look about right? 

A. In what sense?  Right that? 30 

Q. What the legend is saying that the blue ones are being purchased and 

the half blue/half pink ones are being offered but still under consideration? 
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A. I don’t know about the “under consideration” part but, yes, we’re aware 

that Marutūāhu have bought a couple of properties as a result of the RFR 

regime in our heartland as well as I understand Ngāi Tai. 

Q. And confirm that the Ngāti Whātua ropu has purchased a housing 

protocol property outside the Central Auckland area? 5 

A. Yes, we purchased one… 

Q. Te Atatu North? 

A. And Manutewhau.  Massey. 

Q. Do you agree with Mr Kapea that Ngāti Whātua Ōrākei – sorry, I’ll just 

pause.  In questioning of Mr Kapea, I asked him does Ngāti Whātua have 10 

mana whenua on the North Shore and his answer was, and this is the 

transcript at page 51: “No, but it has connections.”  I take it that may have 

been in the context of the heartland discussion and so, without wanting 

to repeat the exchange, I’m conscious of your reference in terms of part 

of the North Shore.  But insofar as, and we’ll come to this with the 15 

Ngāti Pāoa kawenata documents, to the east of the coastal areas, so if 

we’re looking at Devonport, Takapuna, around there, Ngāti Whātua 

Ōrākei doesn’t have mana whenua there, does it? 

A. So Te Oneroa, Takapuna, no, we acknowledge Ngāti Pāoa as the mana 

whenua there. 20 

Q. Conscious of your evidence insofar as the times back in 2006 and 2007 I 

don’t think you were a direct part of the negotiation team, and tell me if 

I’m wrong but that was my recollection of your evidence, but to the best 

that you are aware or can recall, prior to signing its Agreement in Principle 

agreement with the Crown in May 2006, did Ngāti Whātua Ōrākei 25 

undertake a tikanga process with Ngāti Pāoa and seek their prior approval 

in relation to the North Shore commercial redress properties? 

A. As I mentioned whilst we were talking about the maps with the yellow 

triangles on the North Shore, at 2006 and ’07 that area we regarded as a 

contested area albeit acknowledging the shared interests of Ngāti Pāoa 30 

in Kawerau ā Maki.  However, in 2017 through a tikanga process and 

discussion and kōrero over many meetings, we agreed to recognise 

Ngāti Pāoa’s mana whenua in that part of the North Shore from 2017. 

Q. Can we go back to document 12 – 
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A. Thereby – 

Q. Sorry. 

A. – settling what was in regards to us and Ngāti Pāoa as a contested area. 

Q. Can we go back to document 12 please and map 17.  335.23479.  Can 

you blow up the North Shore area please a bit.  So if we remember these 5 

properties go back to 2006, the AIP, and ultimately were included in the 

2011 Ngāti Whātua Ōrākei settlement, are you saying none of those 

yellow areas fall inside what Ngāti Whātua Ōrākei agrees is 

mana whenua area of Ngāti Pāoa? 

A. Sorry, could you ask that again?   10 

Q. Yes, of course.  So in answer to my question I took it you were saying 

that because back in 2006 there wasn’t agreement over the 

mana whenua status as between Ngāti Whātua Ōrākei and Ngāti Pāoa 

or at least other tribes, and that was addressed in 2017, that none of the 

properties in the yellow as shown are outside that, it’s not contested, but 15 

non-agreed area, so what I’m asking is are you saying none of the yellow 

areas on that map that you can see, which go out to the eastern side of 

the peninsula as well, are inside the area of Ngāti Pāoa mana whenua as 

Ngāti Whātua Ōrākei sees them? 

A. So those properties indicated are not in our heartland and from 2017 we 20 

acknowledged Ngāti Pāoa as the mana whenua of the North Shore area.  

And, as I said in my evidence, we had expected to see Ngāti Pāoa acquire 

on its own mana motuhake, its own tribal authority, properties on the 

North Shore. 

Q. Did Ngāti Whātua Ōrākei not see Ngāti Pāoa as mana whenua of any of 25 

those yellow areas in 2006? 

A. As I said, we saw that as a contested area.  At that time it was nobody’s 

heartland. 

Q. Even at Fort Takapuna? 

A. Even at Fort Takapuna.  From our view the heartland of Ngāti Pāoa on 30 

the Tāmaki Isthmus is Mokoia, Mauinaina, Tauoma.   

Q. In 2006 who did Ngāti Whātua Ōrākei see as the tribes who are potentially 

mana whenua in those yellow areas? 

A. Ngāti Pāoa and Te Kawerau. 
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Q. And before signing the AIP in 2006, did Ngāti Whātua Ōrākei undertake 

a tikanga process with either of those tribes? 

A. We had been undertaking processes from 2003 with those tribes 

Q. Including Ngāti Pāoa? 

A. Ngāti Pāoa were invited to our marae in 2003 which has been talked 5 

about through this case. 

Q. We turn forward then to 2011 November when Ngāti Whātua Ōrākei 

signed its deed and, again, we’re talking about these yellow commercial 

redress properties on the North Shore.  Did Ngāti Whātua Ōrākei 

undertake a tikanga process with either Ngāti Pāoa or Te Kawerau ā 10 

Maki? 

A. In addition to what engagement we had already done with them?  No, we 

didn’t. 

Q. Back in 2003? 

A. Back in 2003 leading up to the AIP we had engagement with other iwi 15 

including Te Kawerau. 

Q. And did they agree with the transfers? 

A. I can’t recall whether they agreed or disagreed. 

Q. That’s a big part of the tikanga you’ve been talking about, isn’t it, that the 

mana whenua agree with the transfers outside your heartland? 20 

A. So as I said, in 2006/’07 this is a contested area, nobody’s heartland.  In 

2017 through a tikanga process, through many hui with Ngāti Pāoa 

representatives and leaders, we accommodated and agreed that 

Ngāti Pāoa would be the mana whenua there and Ngāti Whātua would 

have in return its historic cultural interest, connections, recognised by 25 

Ngāti Pāoa.  So from 2017 onwards should we purchase any properties 

on the North Shore, whether through the RFR mechanism or otherwise, 

we will engage with Ngāti Paoa and seek their permission to undertake 

activities on the North Shore.  

1215 30 

Q. And in 2011 when Ngāti Whātua Ōrākei had signed its deed with the 

contract, it became a binding contract other than legislation and 

Ngāti Whātua Ōrākei obtaining the approval of either Te Kawerau a Maki 

or Ngāti Paoa? 
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A. As I said, the 2017 Kawenata acknowledge that Ngāti Paoa were the 

mana whenua, that deed was signed, as you said, in 2011, which didn’t 

require us to seek their approval.  In 2017, January, we signed the 

Kawenata.  From that day forth we must seek the approval of Ngāti Paoa 

to purchase certain properties, or any properties in addition to those on 5 

the North Shore, and in fact we’re in discussions with Ngāti Paoa now 

about how their people can have access to surplus Navy houses from our 

properties and get preferential access to purchase new properties in 

those blocks.  That's tikanga in action.  With regards to Te Kawerau a 

Maki, we are yet to further any discussions with Te Kawerau as to how 10 

we view each other’s interests, connections on the North Shore.  

Q. Did tikanga not apply in 2011?  

A. So the tikanga at 2011 was at – it was a contested area.  There’s the 

Mahurangi purchase, which is a very complicated and contested 

purchase, with the Marutūāhu Hauraki tribes starting that process of 15 

transfers on the North Shore, which eventually saw Ngāti Whātua also 

have its interests recorded on the transfer of the Mahurangi purchase.  

Which is a recognition of our interests on the North Shore.  But as I say, 

in 2017, through a tikanga process, we have agreed with Ngāti Paoa that 

they are the mana whenua there and they reciprocate by recognising our 20 

connections, our pānga.   

Q. So under the tikanga that you’ve talked about, of obtaining redress for the 

Treaty settlement outside a heartland area, does tikanga mean if the 

area’s contested you don’t need the approval of mana whenua? 

A. Well that – 25 

Q. Because that's what you’ve said. 

A. No, your statement says that there’s an assumed mana whenua.  At 2006 

and ’07 mana whenua was contested.  At 2017 we have resolved it.  

Ngāti Paoa is the mana whenua.  Not Marutūāhu.  

Q. You’ve said in 2006 and 2011 Ngāti Whātua Ōrākei saw two iwi as 30 

potential mana whenua.  You’ve also said that you did not – not you, but 

Ngāti Whātua Ōrākei, did not obtain their approval, even though the areas 

are outside the heartland.  You refer to 2017, so it’s just trying to reconcile 

what you're saying insofar as, and confirming that outside the heartland 
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approval wasn’t sought from mana whenua because they're contested.  

So, the upshot seems to be is that you get a free pass in tikanga if there’s 

a contested area. 

A. Is there a question in any of that?  

Q. You get a free pass in tikanga if there’s a contest over mana whenua?  5 

A. So part of your statement said at 2006 we recognised two mana whenua.  

I don’t believe I said that.  I said at 2006 and ’07 it was no-one’s heartland, 

it was a contested area.  It was a shared area with the iwi talked about, 

Paoa and Te Kawerau and in 2017 we have acknowledged Ngāti Paoa 

as the mana whenua.  10 

1220 

Q. You’ve referred to the Mahurangi block, could we have document 16 

please, that’s 203.01392.  And can we go to the bottom right-hand 

number, 405.  Can you blow up that map a bit please?  Yes that’s – oh 

sorry just show the banner?  Thank you.  So this map title says: “13 April 15 

1841 Mahurangi and Omaha block transaction between the Crown and 

Ngāti Pāoa, Ngāti Maru, Ngāti Tamaterā and Ngati Whanaunga.”  North 

Point, Te Arai Point, South Eastern Point down to Devonport, 

Maungauika/North Head.  That’s the transaction you were referring to 

before? 20 

A. Yes that was the transaction that started a flood of land loss on the North 

Shore and it was a transaction that Ngāti Whātua contested and 

eventually had its names recorded on the deed, although I’m not an 

expert on the Mahurangi purchase block, that would be – but that’s my 

understanding. 25 

Q. Are you saying in a way that the Crown was wrong to transact with Ngāti 

Pāoa, Ngāti Maru, Ngāti Whanaunga and Ngāti Tamaterā in that land? 

A. On the whole of it, absolutely.  We believe that there are legitimate Ngāti 

Pāoa interests, even mana whenua in parts of that block, particularly as 

we’ve indicated through our 2017 kawenata, being the North Shore, 30 

urban North Shore as we understand it today.   

Q. Is the upshot of what you just said then that the Crown got it 100% right 

when it signed the Mataharehare Opou and Whau block transaction with 

Ngāti Whātua Ōrākei in September 1840, but it got it 100% wrong when 
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it signed the Mahurangi block transaction with Marutūāhu some seven 

months later? 

A. It got Central Auckland transfer tuku absolutely correct and I don’t recall 

reading evidence anywhere of any iwi, including Marutūāhu tribes, 

contesting that transfer and Te Kawau’s mana to be able to do that 5 

transfer.  I believe the Crown in 1841 in terms of the Mahurangi purchase 

block didn’t get it 100% wrong, it got some of it right, including the right 

for Ngāti Pāoa, particularly at the southern end, to record its mark 

signatures to those blocks. 

Q. Is Ngāti Whātua Ōrākei the arbiter of mana whenua around wider Tāmaki 10 

Makaurau, when it comes to other tribes? 

A. We have our views on who is where, based on our relationships, on our 

view of whakapapa and from our view.  We have Te Kawerau ā Maki as 

the mana whenua in West Auckland, Ngāti Pāoa on the eastern seaboard 

of the North Shore, Ngāti Pāoa at Tauoma, East Auckland, and the 15 

various tribes of Waiohua, Māngere south.  That’s our view. 

Q. You’ve talked about kawenata, it seems you hold that up as the gold 

standard model for resolving tikanga disputes? 

A. We’re very proud of the kawenata and we stand by it and it helped resolve 

and unlock a lot of the tension between Ngāti Whātua and our neighbours 20 

and friends from Ngāti Pāoa.  And it set a very strong platform.  There 

has been ups and downs and I’m sure there’ll be more in the future but it 

has set a very strong platform for a positive relationship moving forward. 

Q. There seems to be four documents that are related in this context, there 

is the he kawenata tapu, sacred covenant, 21 January 2017, the 25 

conciliation agreement 21 January 2017, the addendum to conciliation 

agreement 6 December 2017 and the agreement, he kirimana, I haven’t 

seen a date for that.  Are those the four related documents when you 

speak about kawenata? 

A. There’s the kawenata and then there’s conciliation agreements and their 30 

addendums.  They’re all part of our relationship agreements, kawenata, 

with Ngāti Pāoa. 

Q. Just to check, first are there any other documents that go with that budle 

or package? 
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A. We’ve recently signed a new one, I’m not sure on the process whether I 

can talk about it but – 

Q. You don’t have to if you don’t want to. 

A. I’d like to because it relates to the Crown’s revised offer to Ngāti Pāoa 

through the kawenata Ngāti Pāoa came to Ōrākei to – 5 

Q. I think that might be the kirimana. 

A. Okay. 

Q. Thank you. 

A. And I referred to it earlier where if the schools that Ngāti Pāoa are buying, 

if the school board or the principal goes to Ngāti Pāoa to ask for cultural 10 

advice, Ngāti Pāoa refers them back to Ngāti Whātua as the mana 

whenua ahi kā iwi. 

Q. Yes we’ll come to that.  So just picking up on a previous answer, a bit of 

definition setting.  When you refer to the “kawenata,” are you referring to 

the one page document which we’ll come to or all of those four 15 

documents? 

A. They’re a family of documents. 

Q. Is one, is there a paramount document in that sequence or are they all at 

the same level? 

A. Well they have different purposes.  The kawenata is deliberately high 20 

level, it speaks to values, principles.  The other is more mechanical and 

operational.   

Q. Can we turn to document 17 please, now that’s 335.23463.  And that’s 

the kawenata there, isn’t it? 

A. Yes it is. 25 

Q. See a number of signatures, I think there’s Mr Rawiri’s, Mr Wilson’s, 

Mr Hawke, I’m sure yours is there I just can’t read some of them. 

A. It’s not on there. 

Q. Okay.  On the right-hand side part 2, it says: “Acknowledge and respect 

the lead and shared interests both iwi hold respectively in Tāmaki 30 

Makaurau.”  What’s being referred to there and recognising this is the one 

page and there’s no definitions in this one, what’s being referred to there 

with “shared interests”? 
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A. So the lead is the areas where Ngāti Pāoa are the mana whenua or where 

we are the mana whenua.  The shared interest is where we reciprocally 

acknowledge the connections, pānga, relationships of one iwi in the mana 

whenua area of the other. 

Q. Can we turn to document 18 please, 339.26185 and this is the conciliation 5 

agreement of the same date as the kawenata.  I just want to walk through 

with you some of the provisions here.  If we go to recital (d) and you’ll 

need to blow it up a bit please.  So there’s the reference to the, in my 

words, two contested or disputed properties, Grafton Road and Dominion 

Road, correct? 10 

A. Yes that’s correct. 

Q. And in recital (e), there is the basis, the settlement.  The words start: “The 

parties agree to settle the claim as it relates to the parties,” et cetera et 

cetera.  So that’s talking to the settlement that’s been reached between 

Ngāti Pāoa and Ngāti Whātua Ōrākei?  Take time to read it if you want 15 

to. 

A. Sorry, what's your question in relation to it? 

1230 

Q. So, what I'm saying is, as recitals do, this is setting out the context for it 

and the context here is referring to the settlement of the claim that's been 20 

reached between the two tribes, that's correct?  The litigation –  

A. Yeah I think it relates to the litigation. 

Q. Yes.  Recital (f), there’s a reference to mana whenua, lead areas of 

interest and future relationships.  Is that correct?  

A. Yes.  25 

Q. If we go to clause 1, you might want to read this yourself, I've got a few 

questions from it so just to be fair to you to give yourself the context for it, 

could you read 1(a) and (b) to yourself please and let me know when 

you’ve finished?  

A. Ngāti Whātua Ōrākei holds an –  30 

Q. Just read it to yourself sorry.  

A. Oh.  Yes.  

Q. And just before I ask some questions, because there’s references to 

schedules, could we go to schedule 1 please?  It’s the map we’re familiar 
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with.  That's the grey area.  If we go to schedule 2, it’s the area of primary 

interest, as I recall it, for Ngāti Whātua Ōrākei, that's correct? 

A. Noting that that was from 2006 and that was the language of the time.  

Q. Yes.  And just to check, because it doesn't seem to have a heading, could 

you go to the next page please?  I take it this is schedule 3 that's being 5 

referred to, in clause 1 it doesn't say schedule 3 on the page though, just 

checking that?  

A. Yeah, so that's the area, broad area of Tauoma where we acknowledge 

Ngāti Paoa is the mana whenua.  

Q. Yes.  If we come back to clause 1 please?  And this was a summary so 10 

I’m just wanting to check in with you that this summary is fair.  First, 

Ngāti Whātua Ōrākei are lead mana whenua in Central Auckland, being 

that schedule 1 grey area?  Correct?  

A. Yes.  Schedule 1 grey area, sorry, schedule 1 is the 2006? 

Q. Yes that was the first map we looked at. 15 

A. Yep.  

Q. Yes.  Ngāti Paoa are lead mana whenua in the schedule 3 area, Tauoma, 

that you mentioned?  

A. Yes.  

Q. Ngāti Whātua Ōrākei exercises mana whenua in the wider area of 20 

schedule 2 but its mana whenua is not lead?  

A. Schedule 2 being? 

Q. The 2006 wider area of interest map.  

A. Yeah I’d say that we have – and as discussed with the Crown last week, 

we do not claim mana whenua in that whole wider area.  We have 25 

interests, pānga and connections.  

Q. I'm just wanting to confirm with you what clause 1 is doing?  

A. Yeah and it’s, on reflection, written a bit clumsily as I discussed with 

Crown counsel last week.  

Q. And whether Ngāti Paoa is lead mana whenua on the North Shore is left 30 

for another day, as you’ve referred to in some of the previous discussions, 

that's what clause 1 is saying, isn't it?  

A. Sorry I'm just – there's a bit of a – 

Q. Yes of course.  
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A. – whakapapa to all of this.  Many meetings.  I guess it is saying that we – 

Q. So the second part of (b) is saying that –  

A. – we would agree the North Shore at some future point –  

Q. Yes. 

A. – yes.  And we have.  5 

Q. Clauses 2 and 3 again, my paraphrase, Ngāti Paoa can receive the two 

contested Central Auckland properties but they must attempt a JV, a joint 

venture with Ngāti Whātua Ōrākei on those two properties?  

A. Yes.  

Q. If you go to clause 5, again my paraphrase, clause 5, restricts the ability 10 

of Ngāti Paoa to participate in the Marutūāhu Treaty settlement where it 

involves properties in the Ngāti Whātua Ōrākei area of lead interest?  

A. Yes that's what it says.  

Q. Clause 8, over the page – 

A. I think it also said, sorry, trying to speed read, that it would – 15 

1235 

Q. You take your time to read it if you need to. 

A. Yeah. 

Q. I’m going to go clause 8 unless you want to add to your answer. 

A. Did you have a question on that? 20 

Q. I’m going to 8 now. 

A. Oh, okay. 

Q. You had answered on the previous one.   

A. Well, I think what it says to me is Ngāti Pāoa would not participate in the 

Marutūāhu Collective – 25 

Q. Yes, I use the word “restrict” so I think we’re agreeing. 

A. – in such manner that would erode the mana whenua of Ngāti Whātua 

Ōrākei which Ngāti Pāoa has recognised through this agreement. 

Q. Clause 8, Ngāti Pāoa must withdraw from the litigation? 

A. Yes, that was a key part of why the kawenata was created. 30 

Q. And perhaps in a reciprocal way, clause 11, Ngāti Whātua Ōrākei 

withdraws its opposition to the inclusion of those two properties in the 

Ngāti Pāoa settlement? 

A. Yes. 
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Q. And at clause 12 there’s confirmation that the agreement only binds 

Ngāti Pāoa and Ngāti Whātua Ōrākei, is that correct? 

A. We’d prefer it bound others but, yes, it’s between Ngāti Whātua Ōrākei 

and Ngāti Pāoa.  The two mana whenua iwi of the Auckland Isthmus. 

Q. Can we turn to document 19, 342.27844.  This is the addendum to the 5 

conciliation agreement 6 December 2017.  If we turn to recital C please.  

So, again, for context, recital C it’s clarifying, amending and reconfirming 

the conciliation agreement, that’s the purpose of this document, correct? 

A. Yes, that’s correct. 

Q. If we turn to clause 7, and please do say if you want the time to read any 10 

of these paragraphs to familiarise yourself again with it, clause 7 involves 

discussing recognition of Ngāti Whātua Ōrākei lead mana whenua 

interest in that part of the North Shore marked orange, the first schedule 

map, and could we go to that please.  That’s the orange area that’s been 

referred to in clause 7? 15 

A. I believe so and the area been talking quite a lot about this morning. 

Q. Yes.  And if you go back to clause 7, if agreement’s not reached then 

there’ll be a dispute resolution process, that’s correct? 

A. That’s correct. 

Q. Clause 8, Ngāti Whātua Ōrākei recognises lead mana whenua of 20 

Ngāti Pāoa in that part of the North Shore shown in the second schedule 

map, and if we go to the second schedule please.  Thank you.  Can blow 

that up a bit.  That’s the map that’s been referred to? 

A. Yes. 

Q. Clause 9, and you’ve made reference to this before, clause 9 25 

Ngāti Whātua Ōrākei recognises Ngāti Pāoa as lead Marutūāhu in the 

North Shore land, that’s correct? 

A. It was very important for Ngāti Pāoa through our negotiations that they 

receive that recognition.  They felt that their mana was being trampled on 

as we could see it for many years by others in the Marutūāhu Collective.  30 

So we could do nothing else but support our neighbours Ngāti Pāoa by 

recognising them as the rightful Hauraki iwi in Tāmaki. 

Q. So given the use of the word “lead,” then other Marutūāhu interests in the 

North Shore are also being recognised, aren’t they? 
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A. No, we don’t recognise anyone from Marutūāhu on the North Shore 

except for Ngāti Pāoa. 

Q. So why is the word “lead” used? 

A. That means mana whenua. 

Q. Clause 10, Ngāti Whātua Ōrākei will not oppose Ngāti Pāoa participating 5 

in the Marutūāhu settlement in relation to the North Shore land, that’s 

correct? 

A. That’s correct.  At the end of the day it’s their mana motuhake to do what 

they so wish.  They may not agree with it but… 

Q. Clause 12 is quite a long clause.  The essence of it that it’s a regime for 10 

transfer of the two Ngāti Pāoa settlement properties to Ngāti Whātua 

Ōrākei at market cost if there’s agreement.  It’s a very summary but is 

that a fair brief summary of clause 12?  There’s a regime, if agreement’s 

reached, for Ngāti Whātua Ōrākei to purchase those two 

Central Auckland settlement properties that Ngāti Pāoa receive at market 15 

cost, is that what that clause is doing? 

A. Yeah, I’m just trying to recall what was going on at the time, whether we 

were seeking an RFR off Ngāti Pāoa or we had also discussed at various 

times how our mana could be – our mana whenua could be reflected, 

whereby we would receive the land and then shift it to Ngāti Pāoa.  We 20 

discussed many different ways and mechanisms.  I think that’s the context 

to that. 

Q. So 12.2 is saying: “In the event that the discussions referred to in 

clause 12.1 of this addendum result in the parties agreeing to a transfer 

of the properties from Ngāti Pāoa to Ngāti Whātua Ōrākei, then 25 

Ngāti Pāoa will within five working days of the letter of receipt for title to 

the properties and the date on which market value is determined under 

clauses 12.3 and 12.4 of this addendum, transfer the properties to 

Ngāti Whātua Ōrākei in exchange for payment of the market value and 

on such standard terms and conditions as may be reasonably agreed by 30 

the parties at that time.”  So that’s what this was setting up for, wasn’t it, 

a regime where, if agreed, there would be a transfer at market cost? 

A. Yeah, I think from memory Ngāti Pāoa were interested in that to extract 

some value out of that offer and we were happy to assist by purchasing 
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the properties off them at fair market value, thereby acknowledging our 

mana whenua and acknowledging their interest in the area. 

Q. Clause 13 and 14 will delete several of the clauses from the earlier 

conciliation agreement, correct? 

A. That looks correct. 5 

Q. And they’re not replaced? 

A. Not sure. 

Q. Those clauses aren’t replaced by any other clauses, they’re simply 

deleted? 

A. Which is 5 and 6 again? 10 

Q. Sorry, 13 and 14.  Oh, if we go back to document 18, 339.26185, and go 

to 5 please.  

A. It’s there. 

Q. You can see that? 

A. Yeah. 15 

Q. So that hasn’t been replaced? 

A. Not as far as I’m aware. 

Q. And, likewise, 6? 

A. Yeah, and I think all that reflects our relationship being able to sit down 

and talk with each other about each other’s needs and changes that need 20 

to be made to the agreement. 

Q. And if we go to – we’re back at the addendum document 19, 342.27844, 

clause 21, headed “Discontinuation of a conciliation claim”, is this the 

discontinuation of a claim that Ngāti Whātua Ōrākei brought against 

Ngāti Pāoa to enforce the kawenata? 25 

1245 

A. Yeah.  We, from memory, the Ngāti Pāoa leadership of that time did not 

observe the kawenata and the conciliation agreement by withdrawing 

from the claim.  Now I could be corrected on that but I think that’s what 

that… 30 

Q. That’s the litigation that’s being referred to isn’t it?  Being enforced under 

the kawenata? 

A. Yeah the conciliation claim.  We were forcing Ngāti Pāoa to abide by it. 
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Q. If you can turn to document 20, that’s the kirimana 342.27958.  do we 

have a date for this document?   

A. This is the recent one, it could only be – 

Q. I understand this is the recent one. 

A. It could be a couple of weeks ago. 5 

Q. February? 

A. Yeah, yes. 

Q. We’ll call it February 2021.  Can we go to recital (b) please and if you 

could blow that up please.  You alluded to this in one of your earlier 

answers and this is what’s been called the alternative Ngāti Pāoa 10 

settlement redress involving schools, that’s correct? 

A. Yes that’s correct. 

Q. If we turn to clause 3, 961 in the bottom right-hand numbers, so this 

clause and clause 9 is related as well but just to package in together, as 

I read this, the agreement, the kirimana is saying: “Ngāti Pāoa must give 15 

Ngāti Whātua Ōrākei a first right of refusal over any Central Auckland 

schools it receives in its settlement,” is that correct? 

A. That sounds correct. 

Q. Again do read any of the clauses if you want to remind yourself? 

A. And then we also give a RFR back to Ngāti Pāoa if we decide to sell within 20 

five years, I believe. 

Q. And if you go to clause 10: “If any selected school becomes surplus, Ngāti 

Pāoa must enter into exclusive negotiations with Ngāti Whātua Ōrākei to 

develop the surplus land or give a further right of first refusal to Ngāti 

Whātua Ōrākei.”  Does that sound right? 25 

A. Yes. 

Q. And if we turn to clause 11, that begins a series of clauses that have the 

effect whereby, again my paraphrase, Ngāti Whātua Ōrākei will control 

any Te Ao Māori support requested by the relevant school or the Ministry 

of Education.  Is that a fair summary? 30 

A. Yes. 

Q. If we turn to clause 17 please.  17(2)(a) refers to those maps we talked 

about earlier, the orange part and the North Shore part.  So here we have 

another reference to a tikanga process.  A tikanga process finalising the 
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maps that leave mana whenua in a specified section of the North Shore.  

Is that the orange area from that earlier schedule map we talked about? 

A. You’ll have to bring up that map. 

Q. Yes.   

A. Oh that’s fine, what that is saying that there are still some outstanding 5 

matters to agree between Ngāti Pāoa and Ngāti Whātua in relation to the 

North Shore in terms of the upper Waitematā.   

Q. And my reference to the orange area, that’s correct in terms of what that’s 

referring to.  If we go to document 19 please.  342.27844, yes there.  So 

again I just want to be fair to you, that’s what’s being referred to there isn’t 10 

it? 

A. I believe so. 

Q. Yes.  So if we think back to the chronology and some of the earlier 

agreements back in 2017, it seems this issue has remained live, ie there 

hasn’t been common ground yet between Ngāti Whātua Ōrākei and Ngāti 15 

Pāoa over that orange area over the years, ’17 through ’21, is that right? 

A. I wouldn’t couch it as there hasn’t been agreement.  We have not yet 

managed to find the time to sit down and agree those or have the 

discussion and see how we can agree something that we both can live 

with.  I think what this demonstrates is that through the kawenata and the 20 

bundle of amended agreements and conciliation agreements, a process 

that we can exercise our whanaungatanga in a way that we can have 

these discussions openly and honestly and find a resolution.  

Q. And at clause 21 and I’ll read this out: “Ngāti Whātua Ōrākei and Ngāti 

Pāoa separately and together continue to object to the legitimacy of the 25 

Marutūāhu Collective’s first right to the school sites, as potential 

(inaudible 12:50:55) selection properties as noted in the alternative offer.”  

That’s what you agreed with Ngāti Pāoa? 

A. That’s what Ngāti Pāoa agreed with us, yes. 

Q. If we turn to 968, the bottom right-hand numbers.  Yes if you can make 30 

that small please, that’s good.  Just confirming the kirimana for Ngāti 

Pāoa was signed by Glen Tupuhi, Tania Tarawa, Brett Rhind and 

Daniel Karehana, correct?  There’s also a page over – 

A. Right, yes. 
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Q. And on the version that I have it’s signed by yourself for Ngāti Whātua 

Ōrākei? 

A. Then this is an earlier copy and there’ll be a later one with a director, 

another director’s name on it.  I understand it’s Precious Clark. 

Q. You’ve talked about Ngāti Whātua Ōrākei enforcing the kawenata in the 5 

High Court.  Going through the chronology, reminding myself ironically 

that those papers were filed in the Court on the same day as the High 

Court’s decision of Justice Paul Davison, do you remember that? 

A. No I don’t. 

Q. So in terms of the kawenata tapu, sacred covenant, and taking that to the 10 

High Court to enforce, what’s the tikanga of going to court to enforce the 

kawenata? 

A. So, all attempts at that time to have Ngāti Pāoa withdraw from the 

litigation failed.  And as is said in our evidence, there will be some ups 

and downs in our relationship as there has been since 1780 but the 15 

kawenata has provided a viable and workable agreement and option for 

both of our iwi to progress (1) the Ngāti Pāoa settlement which I 

understand will be signed in the very near future, where we have 

consented to the transfer of those properties to them through the 

agreements, and we’ll be happy to send a small delegation in support of 20 

Ngāti Pāoa on that day when they sign their deed of settlement. 

Q. So the kawenata is based in tikanga, correct? 

A. It’s based on our respective iwis’ tikanga.  

Q. And going to court to enforce it is based on tikanga? 

A. Well, like with this case, we have exhausted all attempts with the Crown 25 

and the Marutūāhu iwi through tikanga to have our mana whenua 

recognised and not undermined, including meeting with Marutūāhu iwi on 

their marae or one of their marae, actually a Ngāti Pāoa marae, and on 

our marae, where through the whaikōrero we didn’t hear anything that 

justified Marutūāhu’s claim for mana whenua of Central Auckland.  We 30 

exhausted our attempts through tikanga on the marae and likewise, we 

had to come to this Court for some satisfaction.   

Q. Are the courts the panacea for tikanga disputes? 
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A. Well, when we’re dealing with someone across the table in our view that 

can’t justify their hoped-for claims for mana whenua of Central Auckland 

and we exhaust all attempts on the marae, on the marae atea in the realm 

of Tumatauenga to have the cases put forward and heard which was done 

and we did not hear anything from the Marutūāhu speakers that would 5 

give rise to anything close to mana whenua here in Central Auckland, 

then what choice do we have but to resort to this Court? 

Q. And in its claim to enforce the kawenata, Ngāti Whātua Ōrākei sought 

court costs against Ngāti Pāoa, didn’t it? 

A. Probably. 10 

Q. And is that the observance of tikanga? 

A. Well the correct tikanga would’ve been to observe the kawenata and 

would’ve avoided a court battle. 

Q. You said in your evidence, sorry I’ll just get the reference.  Now this is 

334 of your primary evidence and referring to the kawenata: “That 15 

agreement is now operating as it should and is a source of pride for both 

iwi, allowing us to work together in a way that is tika.  It is an example of 

how iwi can work matters like cross-claims out together if given the 

respect, the time and the incentive.”  What’s the incentive you’re referring 

to there? 20 

A. Probably the incentive to reach a settlement that is based on tikanga 

Māori, where tribes aren’t without justification or evidence claiming the 

lands of other people.   

Q. It’s not a reference to litigation incentives? 

A. No. 25 

COURT ADJOURNS: 12.58 PM 
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COURT RESUMES: 2.16 PM 

CROSS-EXAMINATION CONTINUES:  MR MAJUREY  

Q. In your reply evidence, I'm referring to paragraph 74, my paraphrase you 

say Mssrs Wilson, that's Morehu Wilson, and Hauāuru Rawiri have not 

acted consistently with the Kawenata.  Is that a fair paraphrase of your 5 

evidence?  

A. Yeah.  And that led to the litigation – 

Q. Yes. 

A. – of later that year.  

Q. To be fair, is that strictly correct?  And by that I mean it seems your 10 

evidence is addressing more the litigation agreement, or the conciliation 

agreement rather than the Kawenata itself.  So, might it be a fairer 

statement to say that they weren't acting consistently with the litigation 

agreement?  

A. A key part was them withdrawing from the litigation and it appeared they'd 15 

changed their mind. 

Q. It doesn't say that in the Kawenata though, does it?  

A. Which part of the Kawenata?  

Q. Withdrawing the litigation.  

A. Ah…  20 

Q. Can we go to document 17 please?  335.23463?  Doesn't refer to the 

litigation agreement there does it? 

A. Oh, the one that's in front of me? 

Q. The Kawenata, yes.  

A. No, it’s referred to in the conciliation agreement.  25 

Q. So, as I was saying, is it a fairer statement of your evidence to say that 

they weren't – sorry, just to use your words, acting consistently with the 

litigation agreement rather than the Kawenata? 

A. As I said previously, they're a family of documents.  

Q. Yes.  And you're agreeing with me there’s no reference to the litigation 30 

agreement in the Kawenata is there? 
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A. Well I'd say they were breaching tika and pono part of this, if they weren't 

acting consistently with the conciliation agreement.  So yes this was – 

Kawenata was breached.  

Q. They're both respected kaumātua aren't they?  

A. Personally I've never viewed them as kaumātua.  And that's probably 5 

trying to fight age, but – 

Q. Do you agree they're respected leaders? 

A. They are rangatira.  

Q. Are you not agreeing with me that they're respected? 

A. They are respected by their people I'm sure.   10 

Q. Is it fair to say that Ngāti Paoa were under pressure from Ngāti Whātua 

Ōrākei in the period leading up to the Kawenata?  

A. I believe it was instigated by Hauāuru Rawiri who approached us to 

develop the Kawenata.  

Q. Was Ngāti Paoa in Court defending the Ngāti Whātua Ōrākei claim? 15 

A. When, sorry? 

Q. Well this was signed in the beginning of 2017 so, there was standing 

litigation by Ngāti Whātua Ōrākei in relation to the two settlement 

properties of Ngāti Paoa.  That's correct, isn't it?  

A. It is correct.  We had litigation afoot.  And Ngāti Paoa were a party.  And 20 

now they're not.  

Q. And if we remember back to the time before lead – or leading up to the 

Kawenata, they had to obtain legal, expensive legal representation to 

defend their settlement properties in relation to the litigation brought by 

Ngāti Whātua Ōrākei?  That began back in August 2015?  25 

1420 

A. I’m not aware of what their legal costs were.  I know we were accruing 

costs on our side as well. 

Q. Do you recall they were represented by a Mr Goddard QC and 

Meredith Connell? 30 

A. I do. 

Q. And Ngāti Whātua Ōrākei already had a High Court cost order against 

Ngāti Pāoa, didn’t they, after a decision of Justice Wylie in that litigation, 

do you remember that? 
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A. No, I don’t remember that. 

Q. So perhaps that’s some of the background and context to why the 

leadership of Ngāti Pāoa found the kawenata very difficult and that led to 

the pause in implementation that both Mr Wilson and Mr Rawiri had 

spoken about?  You agree with that? 5 

A. No.  I believe Ngāti Pāoa were trying to find a way through the quagmire 

to find a way that they could reach a settlement and also through this 

kawenata distinguish themselves from the Marutūāhu Collective which 

both Mr Rawiri and Mr Wilson expressed concerns with that they were 

being treated equals to the other Marutūāhu iwi, and that was one of the 10 

key drivers for Ngāti Pāoa to enter into this agreement with Ngāti Whātua 

Ōrākei.  We didn’t force them into anything. 

Q. The evidence of Messrs Wilson and Rawiri that you are critical of is totally 

consistent with Ngāti Pāoa and Marutūāhu traditions, isn’t it? 

A. Which traditions? 15 

Q. Marutūāhu and Ngāti Pāoa traditions. 

A. In respect of what?   

Q. What they have said in their evidence that you have been critical of. 

A. I’ve been critical of Marutūāhu traditions?  Yes, I have.  We don’t agree 

with them. 20 

Q. And is their evidence also consistent with the evidence given by 

Ngāti Pāoa and the Marutūāhu leadership in the 2007 urgent inquiry that 

you’ve also been critical of? 

A. We are.  It’s well-known we’re critical of the report that came out of that 

inquiry. 25 

Q. Can we turn to document 21 please and that’s 309.05738.  If you could 

zoom in a bit please on the screen.  Thank you.  It’s the rebuttal evidence 

of Glen Tupuhi in the 2007 urgent inquiry.  That’s the same Mr Tupuhi 

who signed the kirimana that we’ve spoken about, isn’t it? 

A. I believe so. 30 

Q. Mr Tupuhi is currently chair of the Ngāti Pāoa Iwi Trust? 

A. That’s my understanding, yes. 

Q. And you might not be aware of this, it’s in his 2007 evidence, in 2007 he 

was chair of the Ngāti Pāoa Trust.  Do you recall that? 
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A. No, I don’t. 

Q. So if we go to some sections of that evidence.  1.6, it says: “This is the 

Ngāti Pāoa statement of position in support of the Marutūāhu claims 

against the Crown Ngāti Whātua Agreement in Principle dated 

9 June 2006.”  We then go to 1.8.  “I have read the evidence given on 5 

behalf of the Crown and Ngāti Whātua.  In responding to that evidence, I 

emphatically state that Ngāti Pāoa has mana whenua status in the AIP 

area.”  Just pausing there, you would disagree with that, would you? 

A. Absolutely. 

Q. And so you’d also say that Ngāti Pāoa has no mana in Central Auckland? 10 

A. No.  Ngāti Pāoa have legitimate pānga connections, historical interest, in 

Central Auckland but they don’t amount to mana whenua. 

Q. Do they have mana in Central Auckland? 

A. Do they exercise their mana tangata, mana tupuna?  Of course they do, 

wherever they go.  But we – it doesn’t amount to mana whenua. 15 

Q. If we go to the fourth arrow point which is partly there, begins: “Ngāti Pāoa 

have survived,” yes, thank you.  “Ngāti Pāoa have survived the prejudicial 

adjudications of Judge Fenton whose personal integrity and colonial 

megalomania contribution to New Zealand history is what should be a 

primary focus of examination at this hearing.  The fact that our tupuna 20 

were compelled to present themselves before people of such ilk holding 

powerful positions is in itself a breach of the principles of the Treaty of 

Waitangi.”  If we turn to 1.9: “The Ngāti Pāoa Trust opposes the 

agreement in principle signed between Ngāti Whātua and the Crown.  We 

refute emphatically the agreed historical account that forms the basis of 25 

the AIP and the dismissal of the Ngāti Pāoa and other Marutūāhu 

appellants in the Ōrākei investigation which has informed Crown action 

and policy since that time.  Ngāti Pāoa Marutūāhu have historical 

customary interests in the Tāmaki Makaurau AIP area that is prejudiced 

by the AIP.”  If we turn to 4.1: “Having reviewed the Crown Ngāti Whātua 30 

evidence I set out the Ngāti Pāoa position insofar as the Tribunal 

statement of issues are concerned.  1(a) The AIP appears to be 

influenced by the Crown’s perception that Ngāti Whātua was a large 

natural grouping.  This view is clearly based on the Crown’s acceptance 
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of the AHA over the AIP area.  Ngāti Pāoa rejects the AHA.  This view will 

also undoubtedly address by the wider Ngāti Whātua respondents to this 

hearing.”  And (b): “The Ngāti Pāoa Trust was not contacted by the Crown 

only receiving correspondence from our Marutūāhu relations via the 

Marutūāhu working group.”  Then down at 2: “The decision by the Crown 5 

to embark upon the settlement negotiations only with Ngāti Whātua that 

relied so heavily on the AHA which in itself relied on the Ōrākei 

investigation and in particular Judge Fenton’s adjudication of the 

evidence provided, breached the principles of the Treaty of Waitangi.”  

Finally, 3(a): “Ngāti Pāoa hold the view that the negotiation process and 10 

the basic deal between the Crown and Ngāti Whātua was secretive and 

covert.   Rumours of a pending settlement became specific from late 

2005, clearer by April 2006.”  These are all themes that are similar in the 

evidence of Messrs Wilson and Rawiri who you criticise, aren’t they? 

A. Sorry? 15 

Q. Themes that I’ve just gone through are the similar themes in the 

evidence – 

A. This is Glen Tupuhi’s evidence? 

Q. Yes. 

A. From 2006? 20 

Q. 2007.  So as I was asking earlier, the evidence that you’ve criticised is 

entirely consistent with the evidence Ngāti Pāoa gave in 2007 at the 

urgent inquiry? 

A. Fourteen years ago and a lot’s happened since then, including signing 

the kawenata in 2017 which I understand and experience was the 25 

realisation by Ngāti Pāoa themselves that their mana whenua was being 

diluted by others in their own Collective with the layers of interest policy 

that seemed to grip the Office of Treaty Settlements from this time. 

Q. And did mana whenua change in that period? 

A. We’re always the mana whenua of our heartland since 1740 to today. 30 

Q. So in 2007 a leader of Ngāti Pāoa saying they do have mana whenua in 

Central Auckland and that’s entirely consistent with the evidence that 

Messrs Rawiri and Wilson have given this proceeding, that’s correct, isn’t 

it? 
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A. And all three of the Ngāti Pāoa gentlemen you’ve identified, two of whom 

signed the kawenata recognising Ngāti Whatua as the mana whenua of 

Central Auckland, Mr Tupuhi in recent weeks signing an addendum to the 

conciliation agreement which reinforces and reiterates that Ngāti Whātua 

is the mana whenua of Central Auckland. 5 

Q. If we go back to the kawenata, it says: “Acknowledge and respect the 

lead and shared interest both iwi hold respectively in Tāmaki Makaurau.”  

That’s correct, isn’t it? 

A. It’s a recognition of our mana whenua in Central Auckland and we 

recognise Ngāti Pāoa as the mana whenua of East Auckland and most of 10 

the North Shore. 

Q. In your reply evidence you talk about the discussions between 

Ngāti Whātua Ōrākei and Marutūāhu, you recall that?  Para 45 is one 

example.  You recall that? 

A. What paragraph, sorry? 15 

Q. 45 of your reply evidence. 

A. Yes. 

1430 

Q. Yes.  And you refer there to the hui that was held at Wharekawa Marae 

on 19 July of 2020? 20 

A. Yes.  

Q. It’s correct that Marutūāhu selected that marae for the hui, didn’t they?  

A. I have idea who Marutūāhu consulted in selecting that marae.  We were 

a little disappointed, we were hoping to go into the heartland, of the 

Marutūāhu people which is in the Thames Coromandel area.  25 

Q. So you say?  

A. I’ll keep saying it.  

Q. Yes.  So just to go back to your evidence, you're saying Ngāti Whātua 

Ōrākei entered into discussions with, sorry Sir, discussions with 

Marutūāhu, the first hui was held at Wharekawa and just confirming with 30 

you, it was Marutūāhu that identified the venue for that first hui, wasn’t it?  

A. Yeah, as I say, I don’t know – do not know what internal negotiations, 

discussions, debate were had within the Marutūāhu iwi, various iwi.  But 
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as I say we arrived and were a little bit, somewhat disappointed we 

weren't in Marutūāhu land proper.  

Q. If you can listen to the question, 'cos it’s a very simple one, it’s not a trick 

one, just asking it was Marutūāhu that identified the venue for that first 

hui wasn’t it?  5 

A. You were the lead negotiator and you advised us as such.  So we can 

only assume that it was the Marutūāhu leadership group that selected the 

marae.  

Q. And questioning by Mr Mahuika you were asked questions about the 

Wharekawa Marae and the kaikōrero on the paepae and at page 478 of 10 

the transcript you said: “Yeah and it’s a, for us it’s clearly a Ngāti Paoa 

marae at Wharekawa.”  You recall that exchange?  

A. Yes.  And the background to that is Whakatīwai, Wharekawa, that area 

we’ve long recognised as Ngāti Pāoa.  Those are the places post Ngāpuhi 

invasion we went to when Ngāti Pāoa saw us and helped us out, to 15 

escape from Tāmaki.  

Q. On that day after the kaihakiri, you participated in a hui between Ngāti 

Whātua Ōrākei and Marutūāhu leadership in the wharenui, correct?  

A. I did. 

Q. Yes.  Do you remember the wording on the name plate on the wharenui 20 

when you walked in?  

A. I can't recall.  I don’t think it said Marutūāhu though.   

Q. Can you go to document 23 please?  It’s not got a bundle number, Sir.  

Can you read what that name plate says? 

A. “Pāoa Whanaunga.”  25 

Q. Yes.  Would you accept from me that there’s a marae reservation for that 

land in the name of both Ngāti Pāoa and Ngāti Whanaunga?  You don’t 

have to if you don’t want to.  

A. I don’t know that.  

Q. Yes.  Do you know the importance of Whakatīwai Wharekawa to 30 

Marutūāhu?  

A. I'm not an expert in Marutūāhu connections to Whakatīwai.   
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Q. Do you know that's where it all started for Marutūāhu when he met with 

his father, Hotunui, who had arrived from Kawhia and became the seat of 

Marutūāhu?  Are you aware of that?  

A. That would be after he landed somewhere in the north, and travelled 

south, Hotunui.  I didn’t know that.   5 

Q. Yes.  Just on that, I did notice in the whakapapa lines it seems we’re 

talking, we may be talking about different Hotunuis, if that's what you're 

referring to.  Hotunui’s a direct descendant from Hotaroa in our 

whakapapa.  I'm giving evidence so I shouldn’t do that but just confirming 

your understanding of the importance of Whakatīwai to Marutūāhu, you're 10 

not aware of that?  

A. We’re aware it’s a very important place to Ngāti Pāoa.  We’re not familiar 

with the traditions of Marutūāhu in Whakatīwai.  And I don’t know why we 

would be.  

Q. Yes, so that might be why they – 15 

A. We’re not claiming Whakatīwai.  

1435 

Q. That might be why the hui was selected to go there.  Mr Mahuika and 

yourself then talked about the whakapapa of the Marutūāhu leaders on 

the paepae, and at page 478 of the transcript you said: “Yes 20 

Hauauru Rawiri, Morehu Wilson, Glenn Tupuhi, they were on the paepae, 

they were the three at least from Ngāti Pāoa that we recognise as being 

Ngāti Pāoa on the paepae.  As for the rest of the hau kāinga, we don’t 

really know who exactly everybody else was.”  Do you recall that 

exchange? 25 

A. I do, yes. 
Q. Have you studied the whakapapa of those leaders? 
A. Other than reading the evidence that they provided?  No, I'm not an expert 

in Marutūāhu whakapapa. 
Q. So if we go to document 25, please, and that’s 203.01460, and could you 30 

go to the second page, please, starting at paragraph 1.  It says: “My name 

is Mōrehu Anthony Dean Wilson, I am a descendant of Pāoa, eponymous 

ancestor of Ngāti Pāoa and Tukutuku, the great granddaughter of 

Marutūāhu (and granddaughter of Tamaterā).  I descend from 

Whanaunga the eponymous ancestor of Ngāti Whanaunga, the third son 35 
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of Marutūāhu and Paremoehau.  I also descend from Te Ngākohua the 

founding ancestor of Ngāti Maru, eldest son of Marutūāhu and 

Hineurunga.  I claim descent from Tamaterā through Tukutuku and 

various ancestors such as Matatini, Hura, Te Toki and Pukeko.  My hapū 

of Ngāti Pāoa are Ngāti Hura, Te Urikaraka, Ngāti Kapu and Ngāti Kauahi.  5 

My hapū of Ngāti Whanaunga are Ngāti Puku, Te Mateawa, Ngāti 

Rangiaohia and Ngāti Kotinga.  My hapū of Ngāti Maru are Ngāti Rautao 

and Ngāti Tumoana.  The multiple connections within Marutūāhu are 

common throughout.”  Do you recall reading the evidence of Mr Rawiri 

where he confirmed his whakapapa to Ngāti Pāoa and Ngāti 10 

Whanaunga? 

A. Vaguely. 

Q. So is it a fair statement to say on the paepae that day were Ngāti Pāoa, 

Ngāti Whanaunga, Ngāti Maru and Ngāti Tamaterā? 

A. We haven't said that they weren’t there.  We just, I acknowledged and 15 

could identify who was Ngāti Pāoa.  That’s all my statement is about.  It’s 

not to say that there were no Tamaterā reps there, that there were no 

Whanaunga reps there or Patukirikiri.  Of course they were. 

Q. At para 52 of your reply, you say that: “Despite our hui on the marae, we 

were not able to reach a resolution, and we did not consider that the 20 

leadership of Marutūāhu led by Paul Majurey were engaging consistently 

with the principles of tika, pono and manaakitanga.”  Just checking you've 

got that. 

A. Yes. 

Q. Those resolution discussions involved representatives for Ngāti Whātua 25 

Ōrākei and each of the five Marutūāhu iwi, correct? 

A. Yes.  Well, can I refer to the without prejudice meeting at Ōrākei, because 

that didn’t include a mandated Ngāti Pāoa rep.  Hauauru was in the room, 

however he was not mandated by Ngāti Pāoa. 

Q. And at Wharekawa? 30 

A. Morehu was there.  Morehu was mandated, yes, at Wharekawa. 

Q. In the event resolution was not achieved, was it? 

A. Well, we’re here.  No, it wasn’t. 
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Q. And you say that’s the fault of Marutūāhu because they weren’t following 

tikanga? 

A. Well my observations and those of my whanaunga were that we held the 

hui on the marae atea as an opportunity for both sides to lay their take, to 

lay their whakapapa, to lay pūrākau that would give our people a chance 5 

to hear the real legitimate mana to this area, and as I've stated we did not 

hear anything from the Marutūāhu speakers, Ngāti Pāoa speakers 

included, that would give us any reason to acknowledge Marutūāhu as a 

mana whenua equal to us in our heartland.  Nothing. 

1440 10 

Q. So you saw the role of Ngāti Whātua Ōrākei at those resolution 

discussions, discussion hui, as having to approve settlement or interests 

or mana of Marutūāhu? 

A. We openly genuinely wanted to hear any korero that would sway our 

thinking, and frankly we did not hear any of it.  It was general korero 15 

similar to what Mr McEnteer had stated some 18 years earlier, very 

general link to the Tainui waka, the wars of Rautao, et cetera, which in 

our view and the evidence that we'll be continuing to provide, does not 

amount to anything close to mana whenua here in our heartland. 

Q. So coming back to my question, you saw it as the role of Ngāti Whātua 20 

Ōrākei, saw it as the role for the tribe to approve? 

A. We were practising tikanga Māori in the most Māori of environments, and 

we were giving our tikanga a chance, and we believe there was a triumph 

of tikanga.  Both sides put their korero, and we remain unconvinced, not 

even close, following those engagements, that Marutūāhu has anything 25 

close to mana whenua here in central Auckland. 

Q. Perhaps the resolution wasn’t achieved was because Marutūāhu weren’t 

prepared to be in a servile relationship with Ngāti Whātua Ōrākei, and 

give full commercial and cultural rights to their settlement properties in 

central Auckland, is that another explanation? 30 

A. Well, I wouldn't know, that’s something for Marutūāhu to put. 

MR MAJUREY ADDRESSES THE COURT – TIMETABLING (14:42:22) 
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CROSS-EXAMINATION:  MR WARREN 

Q. Paragraph 105 of your evidence in reply, please, Mr Blair.  So here you 

are replying to the evidence of Te Warena Taua, aren’t you? 

A. That's correct. 

Q. And paragraph 106 you reference the acknowledgement given by 5 

Mr Edward Ashby of the lead mana whenua role that Ngāti Whātua 

Ōrākei has in relation to the America’s Cup consent process, correct? 

A. That's correct. 

Q. And you've confirmed on a number of occasions today that getting these 

sorts of acknowledgements is important for Ngāti Whātua Ōrākei in terms 10 

of its mana whenua in its heartland, correct? 

A. They're very important in the face of the daily practice of the Auckland 

Council to allow iwi to self-select, call their mana whenua forums, mana 

whenua hui, so to have an acknowledgement like this formally from Te 

Kawerau ā Maki was an important expression of whanaungatanga which 15 

we value. 

Q. But you'd also accept that there are a number of mana whenua involved 

in the America’s Cup resource consent proceedings that did not give that 

acknowledgement of the lead role that Ngāti Whātua Ōrākei would play, 

do you accept that? 20 

A. Yeah, I understand only Te Kawerau ā Maki and Ngāti Pāoa 

acknowledged us, the rest didn’t. 

Q. And you'd accept that the final conditions of consent as directed by the 

Environment Court did not give any mana whenua tribe a lead role in 

respect of that project? 25 

A. No, to our disappointment. 

Q. You didn’t appeal that decision? 

A. No, we viewed this project as one of great importance to our city and also 

our region, noting these America’s Cup boats would be sailing not on the 

mana moana of Ngāti Whātua Ōrākei alone but going out into the wider 30 

Gulf.  And so no, we did not appeal, we saw this as an important project 

for our city and our region and did not seek to frustrate matters any 

further, particularly given the great urgency around getting the consents 

and the construction underway. 
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Q. Speaking of important projects, you worked with Te Kawerau ā Maki in 

respect of the East West Link Project, didn’t you? 

A. Yes, and Te Ahiwaru Makaurau Marae.   

Q. So three groups worked together in regards to that particular project and 

that proceeding? 5 

A. Yeah we were concerned that outsiders were approving the destruction 

of a part of the Manukau Harbour that corresponds with our mana 

whenua. 

Q. And Te Kawerau ā Maki and Ngāti Whātua Ōrākei were represented by 

the same lawyer in the board of inquiry, is that correct? 10 

A. Yes, this was a moment of collaboration. 

Q. Mr Enright was the lawyer, correct? 

A. That’s correct. 

Q. And just for orientation for his Honour, the East West Link Project was a 

roading project, wasn’t it? 15 

A. I think some in the media have called it the world’s most expensive 

motorway, yes, reclaiming 27 hectares of habitation areas and feeding 

areas for rare and endangered bird species. 

Q. That’s a good recollection there Mr Blair, it was an application for 

consents by Te Waka Kotahi wasn’t it? 20 

A. Formerly known as NZTA, yes. 

Q. And (inaudible 14:47:15) it was to construct a new four lane arterial road 

between State Highway 20 in Onehunga and Stage Highway 1, Penrose, 

Mount Wellington, correct? 

A. Yes. 25 

Q. And as you’ve already noted, there was to be some reclamation in the 

Māngere outlet as part of the Manukau Harbour, is that right? 

A. Twenty seven hectares’ worth. 

Q. If I could just ask for a map to be put up, it’s 343.28848 at 28861 please.  

It’s the East West Link decision, if my references are not right.  That’s the 30 

one and it’s 28861.  Just pause here. 

A. Sorry are these new documents to the bundle or?  I’m not… 

Q. Sorry? 
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A. Are these new, are these being introduced, I haven’t refer – I haven’t 

looked at these for a long time. 

Q. Right I’ll refresh your memory.  So you’re familiar with that particular 

diagram? 

A. Well, that looks like the area from Karetu to Onehunga, yes. 5 

Q. So this is from the East West Link decision.  Above that it says: “The 

proposal area shown in map figure 1 below.”  Is that the area you 

understood where this four lane arterial road was to be constructed, 

together with the reclamations? 

A. That looks about correct, yes. 10 

Q. And that area is within the 2006 RFR area, isn’t it? 

A. Yes. 

Q. And that board of inquiry for East West Link was presided over by Justice 

Priestley, you recall that? 

A. Yes, I recall. 15 

Q. And there were three other members of that board including 

Sheena Tepania? 

A. That’s correct. 

Q. Do you recall giving evidence to the board of inquiry on 18 August 2017? 

A. Yes. 20 

1450 

Q. And you were authorised to give that evidence on behalf of Ngāti Whātua 

Ōrākei? 

A. I was. 

Q. And you gave that evidence under oath, didn’t you? 25 

A. I did. 

Q. Do you recall a question from Mr Enright about the Waitangi Tribunal’s 

Manukau report? 

A. I don’t. 

Q. Do you recall this answer that you gave: “In my view, it accurately 30 

identifies those iwi who have the primary mana whenua rights and interest 

to this part of the Auckland isthmus and that being the Waiohua people 

and ourselves as otherwise known as Ngāti Whātua Ōrākei and of course 

the umbrella, the confederation organisation of Waikato-Tainui who are 
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very much connected to the Kingitanga who have a strong enduring and 

ongoing relationship and connection to this part of the Auckland isthmus.”  

Do you recall that response to Mr Enright’s question? 

A. I don’t but it would be consistent with our view that in this part of the 

Manukau – 5 

Q. Well I’ll just get you to, I’ll show you the statement so you can refresh your 

memory Mr Blair, 343.28118 and it’s at 28131.  You’ll see there at 

paragraph 10, that’s the question Mr Enright put to you and there is your 

answer.  Can you confirm that that was your answer please? 

A. Yeah we were in the northern shores of the Manukau here and we 10 

acknowledge our Waiohua relations who are variously represented by 

different – no single entity and we’re not acknowledging Marutūāhu mana 

in that area, we don’t believe there is any. 

Q. But you’re acknowledging the mana whenua rights and interests of the 

Waiohua people and Waikato-Tainui, correct? 15 

A. Well I think the other context is is around the Manukau Harbour report 

which was quite a feature of Warena Taua’s evidence.  And so, the 

context of that hearing too was the impacts on the Manukau Harbour. 

Q. Well let’s have a look at that report, 343.28261 please.  This is the 

opening submissions of Mr Enright, have you seen these before? 20 

A. Not for a long time. 

Q. You would’ve approved those before they were presented? 

A. Yes we would’ve approved them. 

Q. Just go to the next page please.  Just down the bottom, footnote 3.  Sorry 

it must be the next – yes footnote 3, that is reference to the Manukau 25 

report, isn’t it? 

A. Yes. 

Q. And so that’s consistent with what you were saying to the board in August 

2017? 

A. Yeah in the context there, it’s the Manukau Harbour report which is a far 30 

broader area than the East West Link area. 

Q. But you were giving evidence in regards to the East West Link Project, 

weren’t you? 

A. Yes. 
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Q. Mr Enright also filed closing submissions in that proceeding.  That’s 

correct? 

A. I presume so. 

Q. So I have a copy of the closings, unfortunately in the documents that I 

circulated to the parties on Saturday the 27th, there was a bit of an error 5 

and the closings did not get filed with that but have since been filed in 

terms of sending it to Chapman Tripp to include in the common bundle.  I 

seek your leave Sir to put this to the witness and have copies for your 

Honour and the other parties. 

THE COURT ADDRESSES MR WARREN – NEW DOCUMENTS (14:55:12) 10 

LEGAL DISCUSSION 

CROSS-EXAMINATION CONTINUES:  MR WARREN 

WITNESS REFERRED TO DOCUMENT 

Q. So if you turn to paragraph 14 please of the closing submissions of 

Mr Enright.  If you just read through paragraph 14(a) please.  Do you 15 

recall that submission Mr Blair? 

A. I do. 

Q. Could you please go to document 343.28448 at 29049, paragraph 750.  

There the board of inquiry is accepting that submission that the evidence 

of yourself and Mr Taua confirm the ahi kā rohe and role of Ngāti Whātua 20 

Ōrākei and Te Kawerau ā Maki respectively, do you see that? 

A. I do. 

Q. And you agree that that was the finding of the board? 

A. That was the finding of the board.  And it should not be forgotten we 

collaborated with Te Kawerau ā Maki, who are descendants of 25 

Huakaiwaka, in a joint effort and attempt to stop the incursions primarily 

of the Marutūāhu group of iwi into this part of the isthmus.  We have never 

had mana whenua, where Waiohua once had mana whenua. 

Q. So that was the main purpose but not for the resource management 

purposes? 30 
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A. We find the resource management processes being leveraged, 

manipulated by a number of iwi to assert mana whenua where they can’t 

demonstrate it. 

Q. Ngāti Whātua Ōrākei did not appeal that ahi kā finding as it related to Te 

Kawerau ā Maki? 5 

A. We have appealed parts of the decision. 

Q. And that decision came out on Friday? 

A. I don’t know. 

Q. You don’t know? 

A. No. 10 

Q. But you didn’t appeal that aspect of the decision of the board, did you? 

A. I don’t think so.  We’re appealing the parts to try to stop the continued 

despoliation of a supposed taonga, two lots of iwi who claim mana 

whenua but seemed happy to approve the destruction of it.   

1500 15 

Q. Is it your evidence, Mr Blair, that that appeal dealt with mana whenua 

issues, the appeal of the East West Link decision? 

A. We were making similar points again from memory that we did not think 

or believe it correct that the NZTA would engage with multiple iwi over 

this area where a number of them in our view could not demonstrate 20 

mana whenua or legitimate cultural interest that would warrant them in 

their voice having the same weight as ourselves over the East West Link. 

Q. So you’re saying that was a specific ground of appeal to the High Court? 

A. No, I’m saying this was the reason we took this case. 

Q. But it was not a ground of appeal? 25 

A. I can’t recall. 

Q. Given your evidence – 

A. The appeal would have been, from memory, would be around the parts, 

decisions around the Regional Policy Statement. 

Q. The fact of the matter is Ngāti Whātua Ōrākei withdrew all grounds of 30 

appeal relating to mana whenua and Treaty of Waitangi issues, isn’t that 

the case? 

A. And we focused on trying to stop the motorway. 

Q. So that’s a yes, that’s what you did, you withdrew those grounds? 
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A. We withdrew the grounds and we continued to try to stop the construction 

of that motorway which would destroy wading and bird feeding areas of 

tāonga bird species where some iwi seem to be happy to sign that off 

where we believe they shouldn’t have a right. 

Q. Given your evidence in East West Link, the submissions made by 5 

Mr Enright in openings and closings, you can’t maintain your position that 

there are no other mana whenua groups of ahi kā in the 2006 RFR area, 

can you? 

A. Oh, no.  Te Kawerau ā Maki are the ahi kā and the mana whenua of 

West Auckland. 10 

Q. But that’s not what you said in evidence.   

A. Well I’ll need to review that.  We are the mana whenua and ahi kā of the 

2006 area. 

Q. So that evidence was given – 

A. And Kawerau are the mana whenua of Waitakere. 15 

Q. So you gave this evidence in 2017.  You did not amend the statement of 

claim for these proceedings to reflect the evidence you gave to the Board 

of Inquiry, did you? 

A. No, I don’t believe so. 

Q. Paragraph 89 of your main brief of evidence, Mr Blair, you refer there to 20 

the surplus Railway lands matter.  So that ended up being a negotiated 

settlement between the Crown, Ngāti Whātua Ōrākei and Ngāti Pāoa in 

regards to Central Auckland Railway lands, correct? 

A. Well, I think it was a settlement of Railway lands generally in the country 

then Auckland. 25 

Q. But it related to the Ngāti Whātua Ōrākei interests in those Railway lands? 

A. Of Central Auckland, yes. 

Q. And that was on the back of a report from the Waitangi Tribunal, correct? 

A. Yes, that’s what it says. 

Q. Document 306.03726 please.  This is the Tribunal’s report on Auckland 30 

Railway lands, do you see that? 

A. Yes. 

Q. Paragraph 2: “The Tribunal was satisfied that Ngāti Whātua, Ngāti Pāoa, 

Ngāi Tai and Waiohua have interests in the area, that appropriate 
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representatives for those groups have been consulted and that they are 

content with the arrangements made,” do you see that? 

A. I do. 

Q. That’s signed by E T J Durie as the chairperson, Mr Orr and 

Georgina Te Heuheu, they’re the members of the Tribunal that heard that 5 

claim, and they confirm that Ngāi Tai and Waiohua have interests in 

Central Auckland, don’t they? 

A. And we’ve never said that they don’t.  We say that they don’t amount to 

mana whenua. 

Q. And you’re aware that Ngāi Tai ki Tāmaki filed an urgent 10 

Waitangi Tribunal claim in regards to that settlement between the Crown, 

Ngāti Whātua Ōrākei and Ngāti Pāoa? 

A. Yes. 

Q. And also High Court action? 

A. I’m not sure. 15 

Q. Document 310.07050 please, and this is at 07059.  Just down the bottom 

of the page please.  So at the bottom there, this is the Tribunal’s 

South Auckland Railway’s report.  Are you familiar with that report, 

Mr Blair? 

A. I’m not.  Not in detail, no.  20 

Q. But you’re familiar with the Ōrākei Act 1991? 

A. Yes, I am. 

Q. And you’re familiar with section 19 as set out there at the bottom of 

page 10? 

A. Yes, I’m familiar with that. 25 

Q. Just go over the page please, Ms Ellis.  Just reading that through, this 

gives the Ōrākei Board the sole legal authority to conduct negotiations in 

respect of the Māori subtribe or hapū known as Ngāti Whātua Ōrākei 

being a hapū of Ngāti Whātua but is not an exclusive authority against 

other hapū of Ngāti Whātua or against the hapū of any other tribes.  This 30 

section also refers to the mana whenua of Ngāti Whātua Ōrākei in 

Tāmaki Isthmus but does not assume that the hapū has an exclusive 

mana in Tāmaki Isthmus or that all other customary interests are thereby 

extinguished, do you see that? 
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A. I do. 

Q. And that’s what the Tribunal found in regards to that particular section? 

A. Yes. 

Q. You’re familiar with the High Court decision of Justice Salmon in regards 

to Ngāti Whātua Ōrākei matters? 5 

A. Which case was that? 

Q. We’ll just go to it.  Document 307.04482, and it’s at 4488, thank you.  Just 

go up to 16 please.  Just read through that, Mr Blair, to yourself.  It’s the 

High Court agreeing with where the Tribunal landed in respect of 

section 19 of the Ōrākei Act, correct? 10 

THE COURT ADDRESSES MR WARREN (15:09:25)   

CROSS-EXAMINATION CONTINUES:  MR WARREN 

Q. “It does not purport to confer exclusive mana whenua in that respect.  

Indeed, that point was made in the Waitangi Tribunal Report on the 

South Auckland Railway lands,” at page 5. 15 

1510 

A. Are you asking me if that’s what you just read out says what it says then, 

yes, it says what it says.  Maybe some context for section 19 from Ngāti 

Whātua Ōrākei Trust’s point of view it is very important that we had 

section 19 to clarify who are the leaders, the elected leaders of the 20 

descendants of Tuperiri, which I think has been very helpful for the Crown 

in terms of identifying mandates and the like, and our section 19 here has 

its heritage in the hoped for trust that was set up as a result of the Native 

Land Court hearing over Ōrākei where further first 12 trustees, as we call 

them, were identified.  They're all descendants of Tuperiri except for two, 25 

who are the descendants, the grandchildren of Tuperiri’s sisters, Tahatahi 

and Tangihua, both of whom, who were murdered by Kiwi Tāmaki at 

Waituoro which sparked the invasion, eventual occupation of Tāmaki by 

Te Taoū.  

Q. 184 of your main brief please Mr Blair.  Halfway down there you 30 

acknowledge that the uri of Huakaiwaka have deep connections of 
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Waiohua to those sites and I think you're referring there to the three 

maunga, of Maungakiekie, Maungawhau and Puketāpapa, correct?  

A. Well, the descendants of Huakaiwaka, the former confederation of 

Waiohua have deep connections, relationships, to all of the maunga on 

the central isthmus.  5 

Q. But not mana?  

A. Not mana whenua.  

Q. Just deep connections?  

A. They don’t have mana whenua on account of the killing of Kiwi Tāmaki at 

Paruroa and the replacement of him on Maungakiekie Hikurangi by 10 

Tuperiri.  They lost their mana whenua then, but they – 

Q. But not Te Kawerau ā Maki? 

A. Te Kawerau ā Maki did not and have not got mana whenua on the central 

isthmus through their connections and whakapapa and whanaungatanga 

to Waiohua that they would claim strong interests on the central isthmus.  15 

Q. You mentioned Paruroa.  Does Ngāti Whātua Ōrākei ahi kā there? 

A. Even though I live there we don’t claim ahi kā there.  

Q. Well in the East West Link hearing, in the transcript you say, and I’ll bring 

this up in a minute: “We live just above Paruroa and just before Cornwallis 

and we regard ourselves as kaitiaki and ahi kā out there.”  Do you recall 20 

saying that?  

A. I don’t.  Just to clarify, we are not ahi kā at Paruroa.  We are not the 

mana whenua of that area.  That is Kawerau ā Maki and we hoped to sit 

with Kawerau ā Maki in the near future, as we have with Ngāti Pāoa to 

tidy some of this stuff up, as they were keen, at that time of the east/west 25 

link, to stop the march of the effects of the Crown Cross Claims Policy 

spreading through the RMA process and Auckland Council, where 

everybody is mana whenua anywhere they choose to be.  

Q. So when you say you're ahi kā out there, that's not correct?  

A. We’re not the ahi kā out there.  This is not correct.  30 

Q. But you go on to say, just over the page in the transcript: “If you go far 

enough back everyone’s Waiohua.”  Would you stand by that comment? 

A. If we go far enough back everyone’s Ngā iwi, Ngā Oho, Te Tini o Toi.  

Q. And the Ngā Oho name is still relevant today, isn't it?  
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A. Under Tarahawaiki, Tuperiri’s youngest son.  He took on the banner, 

moniker, brand, Ngā Oho, Te Tuarua, as a way to pull together the 

remnants of the Waiohua who had been beaten during the raupatu and 

who were gathering again in the southern areas.  

Q. Why did those names need to be revived if the raupatu, as you say, was 5 

so decisive?  Why revive the Waiohua names of Te Uringutu and Ngā 

Oho?  Why do that?  

A. Well, I don’t think Te Uringutu is a Waiohua name.  

Q. Is it a Ngāti Whātua name? 

A. Well it’s not a Waiohua name and Ngā Oho is not a Waiohua name.  10 

Ngā Oho is Ngā Oho.  Waiohua came later.  

Q. So why revive them?  That's what your deed of settlement says.  That 

they were revived?  

A. Revive Ngā Oho?  Te Tuarua, as I say is a moniker, a brand, an identifier, 

that the people under Tarahawaiki and Mokorua could gather themselves 15 

following the invasion, the occupation and the replacement of Kiwi 

Tāmaki on Maungakiekie by Tuperiri of Te Taoū.   

Q. Document 335.23462 please?  23462.  Mr Blair this is the Ngāi Tai ki 

Tāmaki coastal statutory acknowledgement map.  Have you seen this 

before?  20 

A. Possibly.  I can't –  

Q. But your understanding –  

A. – say I know it in great depth.  

Q. But it’s your understanding of Treaty settlement redress that coastal 

statutory acknowledgements are one of the cultural redress mechanisms 25 

available to setting tribes?  

A. Sorry a coastal marine statutory acknowledgement is one of the – 

Q. Is one of the mechanisms available to settling tribes?  As redress?  

A. I'm not familiar with it 'cos I don’t think we pursued one, or got one, so I 

don’t know the details of that mechanism on that redress item.   30 

Q. Document 325.16539.  16539.  At 16576.  So this is the same map 

Mr Blair again in the documents section of the Ngāi Tai ki Tāmaki deed 

of settlement which refers to the area subject to the primary industries 

protocol.  Have you seen that before?  
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A. Yeah I think so.  

Q. Ngāti Whātua do they have one of these protocol similar to Ngāi Tai ki 

Tāmaki?  

A. It’s a while now.  I'm not sure if we – if we do or we don’t.  

Q. And on the same document but reference 16586, same map in relation 5 

taonga tūturu protocol.  You’ve heard of that redress before? 

A. That's not our map is it? 

Q. No, Ngāi Tai ki Tāmaki.  

A. I've heard of those types of Treaty settlement redress items.  

1520 10 

Q. And were you aware that Ngāi Tai ki Tāmaki had that type of redress in 

their settlement? 

A. Not in great detail.  My understanding is, from memory, during our 

settlements these types of protocols were non-exclusive, no mana 

whenua conferred. 15 

Q. I thought your evidence was, everything is mana whenua? 

A. Well through Māori eyes they are – 

Q. And Ngāi Tai is a Māori group? 

A. – they are expressions of mana whenua.  It has been our experience and 

view that iwi leverage up these types of redress items to back up their 20 

claims to mana whenua, so Ngāi Tai being mana whenua at Tauranga 

Moana, at the bottom of the page there. 

Q. So you're saying, it’s your evidence is that’s what Ngāi Tai did? 

A. I don’t even think Ngāi Tai people would claim mana whenua there. 

Q. Sorry, Mr Blair, are you saying that’s what Ngāi Tai did in respect of these 25 

items of redress, is that your evidence? 

A. It seems when it comes to central Auckland, these types of redress items 

are leveraged up to back up claims to mana whenua on equal terms. 

Q. You didn’t oppose this redress? 

A. No, contrary to belief, we don’t try to stop all Treaty settlements. 30 

Q. You didn’t make a submission to the select committee in terms of its 

legislation? 

A. No, and Ngāi Tai were not seeking any land within our heartland as part 

of their redress. 
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Q. So it’s the land, is the distinction? 

A. Well by women and land do Māori die.  Land is very important. 

Q. But you said all redress reflects mana whenua? 

A. It’s been our experience, tribes seek redress items like this and then use 

them through Crown and council processes to legitimise their claims for 5 

mana whenua status, where in our view they don’t have that. 

Q. But you've got no evidence that that was the intention of Ngāi Tai in this 

particular instance, do you Mr Blair? 

A. What we do have evidence of on the daily is Ngāi Tai claiming mana 

whenua in our heartland through the RMA process with Auckland Council, 10 

NZTA and anyone else who will listen to them. 

Q. Finally, paragraph 374.3 of your main evidence, page 99, I'm just 

interested in your evidence about tuku whenua, and a tuku does not sever 

mana whenua.  My question is, consistently you and other witnesses for 

Ngāti Whātua Ōrākei have said, in order to have mana whenua you must 15 

have ahi kā.  If you have – I'll use the word “donated,” or “gifted” land to 

another tribe, and they are utilising that land, how can Ngāti Whātua 

Ōrākei maintain ahi kā? 

A. Our evidence is, to have mana whenua you must have a raupatu.  We 

have a raupatu over Kiwi Tāmaki, the well-recognised leader of the 20 

Waiohua confederation, the former Waiohua confederation.  Then we set 

up the villages under the sons, the four sons of Tuperiri, on the Waitematā 

and on the Manukau.  It is with the raupatu plus the ahi kā that is the basis 

of our mana whenua, so if we have an iwi living on our land by way of 

agreement, that does not confer mana whenua onto them, because they 25 

don’t have the raupatu. 

Q. But you don’t have the ahi kā? 

A. We have the ahi kā of our rohe.  We moved across the isthmus from a 

network of satellite fishing villages on both coasts, moving across them 

at particular parts of the year to fish, to garden, to access the pig runs in 30 

Kawerau territory, in Waitakere, and so forth.  That is our ahi kā. 

Q. So ahi kā remains even though another tribe is occupying and utilising 

the resources on a particular part of your rohe? 
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A. Yeah, and one of the examples is following our 1842 completion of peace 

negotiations with Ngāti Pāoa, Te Kawau invited a hapū of Ngāti Pāoa, the 

Ngāti Hura people, to live and stay with him at Ōkahu Bay, and they did.  

Now that doesn’t amount to mana whenua.  Quite the opposite, it’s a 

recognition of the mana whenua of Ngāti Whātua.  When Ngāti Hura left, 5 

the land stayed with us, and it remains with us to this very day. 

Q. But tuku whenua can be permanent, can't it, Mr Blair? 

A. As long as the whanaungatanga between the giver and the receiver is 

maintained and acknowledged, it could endure. 

COURT ADJOURNS: 3.27 PM 10 
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COURT RESUMES: 3.45 PM 

CROSS-EXAMINATION:  MS COATES 

Q. Tēnā koe, Mr Blair.   

A. Kia ora. 

Q. Thank you for your evidence.  I note that I may jump a little all over the 5 

show, it’s the pleasure of going last, and I've been able to cross a number 

of lines of questions off.  I've been grappling a little bit with the Ngāti 

Whātua position on mana whenua, but a number of your exchanges with 

my learned friends have helped, I think, clarify the Ngāti Whātua position 

on that, but if you'll indulge my summary, I'm just going to check that my 10 

understanding of that is crystal clear.  So according to Ngāti Whātua, 

mana whenua means authority and political influence over a domain, is 

that correct? 

A. That’s part of it. 

Q. And there can be only one group holding mana whenua in any one place 15 

at any one time? 

A. That's correct. 

Q. So there are no areas where there might be equal or shared mana 

whenua? 

A. Not in our heartland, no. 20 

Q. Do you agree outside of the heartland that there can be shared mana 

whenua interests, as a matter of principle or concept? 

A. No.  There would be an area of transition before it then moves into the 

heartland, an area of mana whenua of a neighbouring iwi. 

Q. So mana whenua is only associated with heartland areas? 25 

A. Where a tribe can exercise its tribal authority based on raupatu, ahi kā, 

then no, it wouldn't extend outside of that area.  

Q. So you recognise that there are other interests, including mana interests, 

say mana tupuna of other groups within one area, but you would not 

equate those with mana whenua interests, is that right? 30 

A. Yeah, as I've given evidence on, we have a battle outside of our heartland 

area in Mangere.  Te Kawau no less was born at Ihumātao. Those are 
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very strong interests, but we are not claiming mana whenua there 

because we acknowledge the mana whenua of others there.   

Q. But there you would claim mana tupuna and ancestral associations? 

A. Pānga connections, historical interests, et cetera, yes. 

Q. In terms of what mana whenua means, is it your position that that 5 

subordinates all other interests under the absolute authority of the iwi or 

hapū that holds mana whenua? 

A. So we may have a view on matters in Mangere and Ihumātao, but it is not 

for us to claim that our voice is the same as the iwi who live there. 

Q. So it’s your position that mana whenua means authority, and therefore 10 

other interests are subordinated beneath that? 

A. Other interests can be taken into account by the mana whenua iwi, but at 

the end of the day whatever happens in that area of the heartland 

ultimately is whatever the mana whenua iwi say it is. 

Q. So those relationships or pānga aren’t relationships that are recognisable 15 

unless they go through the iwi that has mana whenua, or gets their 

consent? 

1550 

A. So as we've seen with Ngāti Pāoa, they have sought our consent for the 

transfer of properties, recognising that we are the mana whenua iwi here 20 

in our heartland and we can give our consent or it can be withheld and 

when it’s been asked for, we have given it.   

Q. So consent and control is the crux of mana whenua? 

A. Having the authority derived from our mana tūpuna, from our raupatu and 

from our occupation undisturbed since 1740, we have the right to make 25 

any decision we so see fit within our rohe, as do other tribes. 

Q. And that gives you complete discretion to make decisions in relation to 

your rohe? 

A. We can make whatever decision we so wish in our rohe. 

Q. And of course Ngāti Whātua Ōrākei claim exclusive mana whenua in the 30 

2006 RFR area? 

A. We are claiming that you can’t have multiple mana whenua, 13 on the 

last account from Mr Majurey’s questioning, and growing as we see how 

Auckland Council has implemented its own mana whenua engagement 
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policies.  And there are still 50 claims to go unsettled in Aotearoa.  There 

could be potentially more claiming mana whenua at Māngere and in our 

heartland. 

Q. Do you not like the word “exclusive”? 

A. I like the word “mana whenua.” 5 

Q. Kia ora, and anyone claiming to have a fingernail of mana whenua in that 

area is wrong? 

A. I don’t think the other tribes are claiming a fingernail of mana whenua, 

just look at these maps.  But yes, it could be the size of a postage stamp 

and it would be wrong. 10 

Q. And you would agree that Ngāti Whātua have no, therefore on that 

reasoning, no mana whenua interests outside of the 2006 area except, 

as I understand it today, in North Shore and extending up to is it Tauhinu? 

A. Āe.  But that area is not the subject of our litigation, that area we will in 

time sit down and discuss with our neighbours, Ngāti Pāoa, as to our 15 

respective areas of mana whenua on that part of the upper Waitematā. 

Q. All those instances in the evidence of Ngāti Whātua Ōrākei, witnesses 

that have talked about there being shared areas, in those instances is it 

your position that there is generally one mana whenua there or no one 

has mana whenua in shared areas? 20 

A. So the area we’ve talked about previously in the 2000s, or even the 

decades leading up to the 2000s, the word “shared interest,” “shared 

rights,” on the North Shore was a reflection that that area was still to be 

worked out, that it was unresolved, it was still contested and for our part, 

we acknowledge Ngāti Pāoa in Kawerau and no one else on the North 25 

Shore.   

Q. So it is your position that where you’ve said “shared,” it’s an area where 

mana whenua is still to be worked out or there’s no clarity around mana 

whenua? 

A. In relation to the context of the North Shore, as I say, that was the 30 

language of the time.  It was reflecting an area that was still at that time 

contested and in 2017 at least in regards to Ngāti Pāoa, we clarified that 

and we are happy to acknowledge Ngāti Pāoa as the mana whenua of 

most of the North Shore. 
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Q. Are there other areas that you would described as shared, apart from 

North Shore? 

A. No, but there are transition zones I guess where we move out from our 

heartland and it starts crossing into the areas of other tribes and in those 

areas, I’d refer to them as more transition areas where it’s no one’s 5 

heartland.   

Q. So there’s a distinction between heartlands and the contentious and 

transition areas that you’re talking about? 

A. Yeah, yes. 

Q. There have been a number of witnesses, so Mr Hawke and Ms Kāwharu, 10 

that have said that tangata whenua or have indicated that the term 

tangata whenua is synonymous with mana whenua.  Do you agree with 

that or do you see tangata whenua as being a slightly different  

concept? 

A. To be the tangata whenua of an area and necessarily to me also means 15 

you’re the mana whenua of an area which then means that you have a 

raupatu of that area and an ongoing occupation or ahi kā roa of that area.   

Q. So you see the two going hand in hand as well? 

A. Yes. 

Q. So only Ngāti Whātua would be tangata whenua in respect of the 2006 20 

RFR land? 

A. We are the tangata whenua, we are the mana whenua, we are the ahi kā 

iwi of our heartland in the 2006 – 

Q. And the only tangata whenua? 

A. Yes. 25 

Q. Can I just take you to the Deed of Settlement, so 323.15041 at 323.15086.  

Go to what’s called the “Fisheries Redress.”  If you can just read through 

and familiarise yourself with that particular piece of redress.  Ka pai, so 

that redress provides that there’ll be a letter that the Ministry recognises 

Ngāti Whātua Ōrākei as tangata whenua within their primary area of 30 

interest, that they’ve got a special relationship to the fish, aquatic life, 

seaweed within that primary area of interest, have input into fisheries 

planning process and implement the fisheries kaimoana regulations 

within their primary area of interest, is that correct? 
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A. That’s what that says. 

Q. And the primary area of interest is of course the broad area of interest, 

not the 2006 RFR area, is that right? 

A. Yeah we’re not claiming to be the mana whenua in the entirety of that 

area, we’re claiming to be the mana whenua of the 2006 RFR land. 5 

Q. But this recognises that you’re tangata whenua within that broader area? 

A. Well that’s nice of the Government to recognise that but we’re not 

claiming to be the mana whenua in all of that area, we’re claiming to be 

the mana whenua in our heartland in the 2006 RFR area. 

Q. But this indicates that the term “tangata whenua” can be broader than the 10 

area of mana whenua claimed by an iwi or had by an iwi, doesn’t it? 

A. Well that’s the language of that time that was used in this settlement, but 

again I repeat we’re not claiming to be the mana whenua in the broader 

Auckland area.  We never have and we never will. 

Q. Yes I’m just pointing out the different use of terminology and thinking that 15 

has evolved over time.   

A. Well, it hasn’t evolved, we’ve never claimed to be the mana whenua in 

Miranda, at Whakatīwai, at Waiuku.  So we’ve never claimed to be mana 

whenua outside of our heartland area. 

Q. Just tangata whenua, here.  In terms of, and this is something covered, 20 

largely covered by Mr Majurey in terms of taking you to some of the MACA 

applications that have been made.  Just to clarify, do you agree or does 

that concept of exclusive and sole mana whenua also apply to mana 

moana, that is, only one person can have or one group sorry, one 

collective can have mana moana in a given area?  Or is mana moana 25 

different to mana whenua? 

1600 

A. No, we believe we have mana whenua then the corresponding area of 

moana to that whenua, within reason, is the mana moana of a particular 

iwi.  And so for this map and our MACA claims we are claiming, and we 30 

will be claiming and pursuing mana moana for the upper Waitematā from 

Onewa, Te Onewa up to Tauhinu and back, and only the area of the 

Manukau Harbour from Te Whau to Karetu at the Māngere inlet.   
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Q. So Ngāti Whātua Ōrākei won’t claim customary marine title outside of that 

area? 

A. We won’t be claiming mana moana South Māngere, Āwhitu, Waiuku, no.   

Q. In terms of this map it’s slightly misleading, you can’t quite see all of the 

groups claiming in any area.  But if I took you to the area sort of next to 5 

Hillsborough approximately where you claim exclu – well, you’d claim 

mana moana there? 

A. Yes.   

Q. Would it surprise you to know that there are nine plus groups that 

currently have customary marine title over that area? 10 

A. That have? 

Q. Sorry, that have made High Court applications for customary marine title 

in that area? 

A. I’m surprised it’s only nine.  I think you’ve got 13 wrapped up in the what 

is referred to as the Tāmaki Collective area so it’d probably be nine plus 15 

13. 

Q. Yes, so that includes ngā hapū me ngā marae o Waikato-Tainui of which 

a number would fall under so, yes. 

A. Ngā marae, so that’s 66, so now we’re up to what, it’s nearly 100. 

Q. And do you, given the way that you view mana whenua in terms of the 20 

parallel MACA process that’s going on sorting this out, do you anticipate 

that the Court will draw clear boundaries and lines across the whole of 

Aotearoa in terms of where mana moana falls? 

A. We’re not concerned with what happens in the rest of Aotearoa.  We 

would think we would be helping those trying to sort out these multitude 25 

of MACA claims by having some clarity over what mana whenua is and 

who has it and how to identify it.  It would help no end I believe those 

trying to make the MACA process work that we win this case. 

Q. In terms of maunga, you would say that the exclusive mana whenua logic 

also applies in respect of maunga, that is only one group will have mana 30 

whenua over any given maunga? 

A. Well, maunga are a part of a rohe and a whenua so would necessarily 

follow that there would be one mana whenua for a particular piece of land 

including maunga. 
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Q. I just wanted to take you to the Waitangi Tribunal Report at 319.12210 at 

12314.  Are you able to just read from that kind of last paragraph, the 

question that the Office of Treaty Settlements posed itself, just to yourself 

down through to the end.  And if you just scroll down to the next page so 

you can finish off that paragraph.  Would you agree that maunga generally 5 

are iconic landscapes for Māori? 

A. Yeah, as are puna, as are awa, as are moana, as are ngahere. 

Q. So natural geographic features are of particular significance to Māori 

collectives? 

A. Yeah.  Maunga, awa, moana, puna, ngahere. 10 

Q. And that, as the Tribunal said, they can represent symbolic connections 

between tangata whenua and distinctive landforms? 

A. Yes. 

Q. That they can be the physical embodiment of tupuna? 

A. For some iwi. 15 

Q. That they can be spiritual as well as physical?  Those associations, sorry, 

can be spiritual as well as physical?       

A. Yes.    

Q. That they can be central to the identity of multiple iwi? 

A. Yes, for some iwi.  Depending on the maunga and which iwi. 20 

Q. That importance and centrality can exist regardless of whatever iwi 

happen to have sold or have ownership of that maunga, or of the land 

underlying the title? 

A. Yeah, we acknowledge if an iwi lost the mana whenua over a rohe which 

included maunga that their – the importance of that place to them is no 25 

less important to them.  We just say that they don’t have mana whenua 

there anymore. 

Q. In terms of the proposal that you put during the collective negotiations, 

that allowed for the governance, the mutual governance of all but the 

underlying title to be owned by the particular iwi that had mana whenua, 30 

is that right? 

A. Yeah, that was what we tried to promote. 

Q. At paragraph 184 of your evidence you acknowledge the deep 

connections of Waiohua to these sites including I think the maunga.  Do 
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you think that Waiohua in its many forms now should – the voice of 

Waiohua should be relevant in relation to decisions regarding the maunga 

in the 2006 RFR area? 

A. Yeah, absolutely.  We’ve always acknowledged Waiohua’s deep 

connections, relationships, whakapapa to those places.  However, they 5 

don’t have mana whenua over those places anymore on account of the 

killing of Kiwi Tāmaki and the deposing of him as holding the 

mana whenua of Central Tāmaki, that shifted to Tuperiri. 

Q. What do you think that practically should mean today in terms of the 

governance of the maunga? 10 

A. Well I think the proposal that you referred to earlier would still stand up 

today in that the iwi who have the mana whenua, who have the ahi kā, 

who have the day-to-day relationship with those maunga, should have 

had the title to them.  That was our proposal.  However, that we would 

share in the governance because the heritage policies, conservation 15 

policies, would be similar across all those landscapes in terms of weed 

management, archaeology restoration policies, visitor management 

policies, et cetera.  We were disappointed that that model that better 

reflected tikanga Māori was not taken up by the Crown or the other iwi. 

Q. So you would accept that the Waiohua interests in those maunga are 20 

such that governance in that site is appropriate? 

A. Yeah, and just as we have a very strong connection to Te Ara Pueru 

which is our name for Mount Māngere, however we are not the 

mana whenua there, our neighbours and relations from Waiohua are.  So 

it was right in our view that they should own that mountain and whatever 25 

views we had about Mount Māngere Te Ara Pueru could be made known 

through the co-management, a co-management regime for that area.  But 

at the end of the day, whatever the tribes formerly of the Waiohua 

Confederation, their views would matter more than ours.  We are 

comfortable with that.  But it wasn’t to be.  And as a matter of practice we 30 

generally, well, we stay out of matters on those maunga.  We don’t have 

any involvement with Ōhuiarangi as a – from a iwi perspective.  Those 

are not our sites.  

1610 
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Q. Do you think it is, as a general proposition, moving onto a separate 

question, that it’s legitimate to claim rights and interests in land through 

whakapapa?  Or should it only be claimed based on mana whenua?  

A. If someone’s claiming mana whenua solely on whakapapa, then it fails, 

unless there is a corresponding relevant raupatu coupled with occupation 5 

and use.  Whakapapa alone does not correspond with mana whenua.  If 

it did, then Te Arawa are mana whenua of Central Tāmaki.  If it did, 

Matātua are mana whenua of Central Tāmaki.  And they're not.  But they 

have whakapapa.  

Q. Can I take you to – so your paragraph 91 of your brief of evidence.  You 10 

set out what you call is the Crown’s view of the tribal landscape, at 1998 

and I just wanted to take you to 91.4.  Waiohua were centred in South 

Auckland and a prominent Waiohua researcher maintained that the 

claims made in South Auckland Ngāti Whātua and Ngāti Pāoa, should be 

considered in the context of their Waiohua whakapapa.  Are you aware 15 

of when Ngāti Whātua claimed interest through land sales or Crown 

deeds in South Auckland through their whakapapa, Waiohua 

whakapapa?  

A. I'm aware Te Kawau and others had signed land deeds in South 

Auckland, around Ihumātao.  20 

Q. Would those have been based on a conquest?  Or would those have been 

based on, as that says, Waiohua whakapapa?   

A. Oh, Te Kawau would only have been in that area because of the raupatu 

and the ahi kā and living in those areas.  But we are not claiming 

mana whenua in those areas.  25 

Q. In terms of where the raupatu went from, did that extend – so there's the 

2006 RFR area, how much broader did the raupatu go?  Than that?  

A. The effect of the raupatu was to cease and sever the mana whenua of 

the descendants of Kiwi to those areas he exercised his mana whenua.  

Our raupatu, arguably, is broader than this 2006 RFR area and, as I think 30 

I've already given evidence and mainly my relation Margaret Kawharu, 

when we set about our settlement journey in 2002.  We pulled in from 

what we could probably have claimed, and in particular, in the southwest 

area, despite the battle at Te Ara Pueru and Āpihai being born.  In 
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Māngere Ihumātao, we left that out of our area of claiming mana whenua.  

And we hope that one day the descendants of Huakaiwaka will have their 

mana whenua in that area recognised.  

Q. Are you aware that Ngāti Whātua made claims to the Whakaupoko block 

in Waiuku?  Or signed a deed, alongside a number of other groups? 5 

A. I'm not familiar with that deed itself, no.  

1615 

Q. If I just take you to the map at 339.26258 and at 26276, Whakaupoko, do 

you see where that’s located? 

A. Yes. 10 

Q. Would that have been the subject of the raupatu down there? 

A. We did not invade any of those areas.  We recognise that area as being 

Ngāti Te Ata and we are not claiming mana whenua at Waiuku.  That’s 

the mana whenua of Ngāti Te Ata. 

Q. But Ngāti Whātua signed a deed with the Crown in relation to that area, 15 

or does that surprise you? 

A. I’ll need to look at the details of who signed and what was their 

whakapapa connections to that area.  I’m not familiar with that block. 

Q. If they signed on the basis of their connections to Waiohua, would you 

see that as a legitimate way of claiming interests? 20 

A. Well, if they were, as you say, claiming on their Waiohua whakapapa, 

then on that day they were probably being Waiohua.   

Q. Despite it saying Ngāti Whātua? 

A. Well I… 

Q. Haven’t seen the deed.  Ka pai.  Just a clarificatory question.  If I could 25 

turn to the statement of claim.  You may have it in front of you, a physical 

copy, I think you were using it before.  If not, okay, it’s at 101.00171, and 

down to 00181, so just the declarations that are sought.  Now can you go 

down to 3 and 4.  So in terms of the declarations that are being sought in 

these proceedings, one is that given that Ngāti Whātua Ōrākei have 30 

ahi kā and mana whenua, one of the declarations is decline to include the 

land if it would unjustifiably erode the mana whenua of Ngāti Whātua 

Ōrākei, and the other one is decline to include the land where that land 

has previously been the subject of a gift to the Crown unless that consent 
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has been provided to the transfer.  Those two are worded differently so 

mana whenua being associated with unjustifiable erosion and tuku being 

associated with consent.  Is it your understanding though that there would 

be an unjustifiable erosion every time that Ngāti Whātua Ōrākei doesn’t 

give its consent? 5 

A. Well, currently we don’t even get asked for our views as to consent or 

otherwise.  It would be our position if the Crown continued to offer land in 

our heartland to other tribes without recognition, without reference to our 

mana whenua, and without recognition of our tikanga which it said it would 

respect in our Treaty settlement, then every time they offered land to other 10 

iwi in our heartland, yes, then that would erode our mana whenua. 

Q. So is there a situation where if consent is not obtained that mana whenua 

is not unjustifiably eroded, that is is consent needed every time effectively 

is what I’m asking, is that what the unjustifiable erosion of mana whenua 

mean? 15 

A. Every time the Crown wishes to transfer land out of our heartland to an 

iwi, particularly those who would be claiming mana whenua interest, or 

mana whenua, same as Ngāti Whātua, then we would expect to be 

consulted, to be engaged, and we could withhold consent or not.  And the 

example has been where it’s been asked where our mana whenua has 20 

been appropriately recognised and respected, as Ngāti Pāoa have, we 

supported the transfer of properties in our heartland to them.    

Q. So that consent is required? 

A. Well, that’s a key aspect of mana whenua, having the tribal authority to 

make decisions in your heartland as you see fit. 25 

Q. In terms of the second declaration, the tuku one, is it Ngāti Whātua 

Ōrākei’s position that it’s just the 1840 transfer land that was tuku’d or is 

it all land that was transferred in the 2006 RFR area that was subject of a 

tuku? 

A. Is that (c) sorry, or (b)? 30 

Q. No, sorry, if you go down, (iv), so (d), roman numeral (iv).  So “decline to 

include the land or recognise an interest where it’s been the subject of a 

gift to the Crown unless the gifting iwi has provided its consent to the 
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transfer”, just trying to under – is it just the 1840 land that that applies to 

or is it the whole 2006 RFR area? 

A. It’s the 1840 area.  It’s also the Crown third purchase area which was a 

tuku, 13,000 odd acres, Westmere, Mount Roskill, Newmarket, et cetera.  

As I’ve noted already in previous evidence, particularly the Remuera 5 

lands, we acknowledge those were not tuku whenua.  By that time it was 

very clear to us that the Crown was not respecting the tuku and that’s 

reflected in the higher prices obtained from those blocks. 

Q. So it’s the 1840 transfer land plus another area not the Remuera lands? 

A. Yes. 10 

Q. Kia ora.  At paragraph 41 of your rebuttal evidence you point out that 

Te Ākitai could have selected a commercial property in Mangere.  Can 

the same point be made in respect of Ngāti Whātua, that is could have 

selected an area, or a commercial redress property within your own 

heartland, not in a contested area? 15 

A. So as I’ve stated, the North Shore area was a contested area and in 2017 

we recognised Ngāti Pāoa as the mana whenua there.  We, along with 

Ngāti Pāoa and we had hoped for Te Kawerau, had every right to seek 

redress on the North Shore. 

Q. But you could have chosen, for example, the properties that Te Ākitai are 20 

now getting in relation to your own Treaty settlement within the heartland, 

the uncontested heartland? 

A. Yeah, I’m trying to go back to 2004/’05.  The North Shore provided 

through the large landholdings of the Crown an opportunity not only for 

us but Pāoa and Te Kawerau to seek commercial redress, that was more, 25 

it was of-scale and was of a level of simplicity as well, rather than scrolling 

through the many different LINZ documents over what was available in 

the 2006 area. 

Q. So it was chosen on the basis of commercial viability and what the Crown 

held? 30 

1625 

A. That’s part of it.  And also that we have legitimate interest on the 

North Shore, at that time contested and we said shared with Ngāti Pāoa 
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and Kawerau, but in recent years we acknowledge Ngāti Pāoa as the 

mana whenua there. 

Q. I think in your cross-examination with Mr Allan you recognised that not 

everything owned by the Crown within an area is available under the RFR, 

is that right, do you recall that? 5 

A. Yes. 

Q. And it was surprising.  In your reply evidence you mention that there’s 

dozens of schools that Te Ākitai could have chosen instead of the ones 

within what you say is your heartland.  Te Ākitai will give – will it surprise 

you that Te Ākitai will give evidence that there is very little Crown available 10 

within Mangere? 

A. I understand there’s a number of schools in that area. 

Q. But they’re limited, aren’t they?  So they’re limited by OTS to primary 

schools, certain value categories and the fact that there’s a number of 

areas in Mangere that is also covered by Waikato-Tainui RFRs, are you 15 

aware of that? 

A. I have no intimate details of Waikato’s RFR in that area, but I’m sure 

there’s whanaunga with Ākitai, they could work something out. 

Q. But that’s your presumption, that it can just be worked out? 

A. Well, if we can work it out with a iwi descended from the Tainui waka, 20 

ie Ngāti Pāoa, we would hope that Te Ākitai could work it out with 

Waikato. 

Q. So you’re saying they should have just chosen properties within their 

heartland, uncontested heartland? 

A. Yes. 25 

Q. Despite Ngāti Whātua not doing the same? 

A. Well, it’s clear to us they’re seeking Mount Eden School because of the 

pānga, the connection to Maungawhau and where Kiwi was born and 

spent his probably first 20 or 30 years, as a way to leverage up their 

claims to be mana whenua, the same as Ngāti Whātua, when to us that 30 

is patently wrong. 

Q. Where have you got that from? 

A. That they claim to be mana whenua? 

Q. That, yes, there’s nothing in the deed of settlement. 
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A. That’s, we see it, observe it and hear it every day in meetings across our 

rohe. 

Q. I’m sorry, that they’re specifically claiming those properties to leverage up 

their mana whenua? 

A. Well, that’s been our experience seeing tribes get recognition from the 5 

Crown, from council, to back up their claims to be mana whenua, so it’s 

part of a pattern. 

Q. You have expressed a general comfort with the Court making 

determinations of mana whenua, is that correct? 

A. When all other avenues have been exhausted, as a last resort we find 10 

ourselves here. 

Q. You acknowledge that there are risks if the Court wades into the business 

of determining mana whenua? 

A. It’s a risk that we, as great as it is, have determined as an iwi to undertake.  

We want our mokopuna to know that their tupuna, this generation, fought 15 

as hard as they could on the marae in front of our meeting house, on other 

marae in front of their meeting houses, and, unfortunately, through this 

court case. 

Q. In terms of the implications of that though, do you recognise that it could 

result in the freezing and codification of mana whenua at a given point in 20 

time? 

A. Well, in our view the mana whenua of the central isthmus was frozen at 

1740 with the sacking and the killing of Kiwi Tāmaki, the taking of 

Maungakiekie pā, then the establishment over generations of the villages 

on the Waitematā, on the Manukau, right through to today. 25 

Q. So you don’t think tikanga can evolve over time in terms of mana 

whenua? 

A. The only way the mana whenua could be taken from us under traditional 

terms was if someone raised a tauā and declared war on us to push us 

out.  But we can’t do that anymore. 30 

Q. So frozen at 1740. 

A. Our mana whenua was confirmed with the raupatu, entrenched with the 

ahi kā.  We never left, we’re still here. 
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Q. Would you recognise that if the Court wades into that business that some 

iwi that may have legitimate interests in an area are left out?  And some 

that, conversely, do not have mana whenua are potentially included? 

A. Sorry, could you… 

Q. Would you recognise that if the Court start going into the business of 5 

determining mana whenua in a different way but similar to the drawing of 

boundaries in the Native Land Court, that some iwi with legitimate 

mana whenua in a place, or basically that the Court gets it wrong? 

A. Well, we don’t believe, based on our history, our research and our 

evidence, that there are any other iwi who could claim legitimate 10 

mana whenua rights in this heartland map. 

Q. But it’s a risk – 

A. They could claim pānga connections, deep historical interest, and we 

acknowledge that, but not mana whenua. 

Q. So not in relation to this area but if the Court was to start doing this across 15 

the country would you recognise that’s a risk? 

A. Well, I think it would tidy up what we’ve seen in the last 15 years of the 

Crown policy post the Wainwright Report which has led in other parts of 

the country to a corruption of tikanga Māori where the Crown has offered 

land in the heartland of one iwi to another, created tensions, conflict, 20 

which is why we have Ngāi Te Rangi as interested parties as well as 

Ngāti Kuri, and we are enjoying and hearing a lot of support from other 

tribes across the country as to this case in trying to tidy this up.  As I 

mentioned, it would help the MACA mess no end as well. 

Q. Would you recognise that resourced iwi in a court sitting are likely to fare 25 

better than a small non-resourced iwi that can’t afford extensive research, 

professional witnesses and multiple lawyers? 

A. Our people when they fight for their mana whenua will put everything into 

it with what we believe is right. 

Q. But you – 30 

A. And we have not – 

Q. Sorry. 

A. – no, you continue. 

Q. Aroha mai, I didn’t mean to interrupt. 
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A. It’s okay. 

Q. You’d recognise that it’s easier with a billion dollar bank balance to fight 

a fight like this one in court than small non-resourced iwi that are unsettled 

as a general equity proposition in terms of determination of these types 

of issues, I’m not speaking specifically? 5 

A. Well, we don’t have the might of the Crown on our side. 

Q. But in terms of determining, your interests don’t just affect the Crown, they 

affect other smaller iwi, is that right? 

A. What do you mean by small? 

Q. Sorry, the determination of mana whenua by one iwi can affect other iwi, 10 

when you’re requiring consent.  I guess the proposition I’m putting to you 

is that if things are determined in courts, that there can be equity issues 

involved in that, as a general proposition? 

A. No, I don’t accept that.  If an iwi truly believes that it has genuine 

mana whenua in an area, say in our heartland, then they should fight for 15 

it. 

Q. Kia ora.  Just in terms of tidying up a couple of matters, so at paragraph 48 

of your brief of evidence you set out Ngāti Whātua Ōrākei seasonal 

movement in respect of fishing and agriculture, is that correct? 

A. 48? 20 

1635 

Q. Yes.  From 48 you go on to talk about it –  

A. Yes, yes that’s correct. 

Q. – and the main source for setting that out is Agnes Sullivan? 

A. Yeah who based her research on analysing the 700 pages of the Native 25 

Land Court hearing. 

Q. The Fenton decision. 

A. Yeah. 

Q. And of course for various reasons, Te Ākitai Waiohua were not involved 

in that hearing were they? 30 

A. In 1868? 

Q. In the Ōrākei Fenton decision? 

A. I can’t recall if they gave evidence. 
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Q. If they didn’t give evidence, of course that would then not be reflected in 

the Fenton Ōrākei judgment and therefore the Sullivan source would not 

accurately capture their interests or their fishing movements, is that right? 

A. Well if indeed Ākitai did not give evidence against Ngāti Whātua Ōrākei, 

then I would read that as they had no contest with Ngāti Whātua Ōrākei. 5 

Q. So your position is that for whatever reason, tribes do not participate in 

court, whether that be resources, people, that you should read into that 

support for Ngāti Whātua Ōrākei’s position? 

A. Well if the area was so important to them, I would’ve expected them to be 

at that court to put an alternative view and you’re telling me they didn’t.  I 10 

can’t recall whether Ākitai people gave evidence.  You’re telling me they 

didn’t, so. 

Q. Well I’ll put it to you that there’s a number of reasons why groups may not 

appear in court, for example Waikato-Tainui were unsurrendered rebels 

at the time.  Is that a justifiable reason that they didn’t wade into Central 15 

Auckland to protest in court? 

A. Are you saying Waikato-Tainui people did not present evidence?  I 

believe Ngāti Te Ata, Tamaoho representatives presented evidence – 

Q. In the Ōrākei decision? 

A. Yeah. 20 

Q. They were noticeably absent from that decision. 

A. Ngāti Tamaoho, Ngāti Te Ata? 

Q. Well, Waikato-Tainui more broadly? 

A. More broadly being Ngāti Apakura, Hikairo?  Are you… 

Q. Well it’s the evidence I understand of Dr O’Malley that Waikato-Tainui 25 

interests were not represented in the Ōrākei decision. 

A. Okay. 

Q. In terms of – I’ve only got one more line of brief questioning.  In terms of 

your reply evidence at paragraph 31, you disagreed with Ms Wilson of 

Te Ākitai when she stated that Ngāti Whātua Ōrākei did not overtly state 30 

their objections to other groups having interests in Central Tāmaki and 

you say you attended numerous negotiation hui where you challenged 

that.  Is that correct? 
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A. Yeah I refer there to our late kuia, Puawai Rameka.  About every fifth hui, 

she would erupt and say what is in my evidence there: “I don’t know who 

you people are or where your maraes are or where your urupā.” 

Q. You go on to say that there were no debates on the extent of interest once 

it was decided by Sir Doug Graham that the Collective was not intended 5 

to affect mana whenua, but that suggestion was made prior to Collective 

negotiations beginning, is that right? 

A. Yeah and we entered into the negotiations, the discussions in a manner 

which I’ve already described but probably add we were grinning and 

bearing it for the most part.   10 

Q. Final question.  At paragraph 9 of your rebuttal evidence, you say: “Mana 

means you have inherent rights and duties to exercise that mana and 

make decisions as you see fit.  But you must also consider our other tribal 

principles such as whanaungatanga and relationships with other iwi.”  

You use the word “must” there, is that because tikanga principles are 15 

interconnected and those principles are not separated from the exercise 

of mana whenua? 

A. I use the word “must” there because as we’ve shown with Ngāti Pāoa, 

who have been our neighbours and are our neighbours, through the 

expression of our whanaungatanga and manaakitanga, we have 20 

managed to find a way that helps them achieve settlement in a way that 

doesn’t erode our mana and likewise, we will not waltz into Tauoma or 

the North Shore for that matter without seeking their consent as an 

expression of our whanaungatanga. 

Q. Is the exercise of mana whenua conditional upon how other tikanga 25 

principles also apply to any given context? 

A. Could you repeat that? 

Q. Is the exercise of mana whenua conditional upon how other tikanga 

principles apply to a given context or is it absolute, you can do whatever? 

A. Mana whenua implies that we can make whatever decision we see fit 30 

within our mana whenua area in our heartland. 
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RE-EXAMINATION:  MR HODDER 

Q. I’ve got a few questions in re-examination Mr Blair, we might or might not 

get finished by five.  Let me if I may pick up some questions which were 

debated with the Court that you weren’t aware of that have led to some 

questions from Mr Warren that you were asked about.  So can I take us 5 

please to 343.28118.  Thank you, so this is the transcript of these East 

West Link proceedings that you were referred to in questions by my 

learned friend Mr Warren and there’s – 

THE COURT ADDRESSES MR HODDER – MOVE MICROPHONE (16:42:55) 

RE-EXAMINATION CONTINUES:  MR HODDER 10 

Q. There’s several hundreds pages of evidence but I think the focus for us 

in the questions related firstly to page 28130.  Just go back two stages.  

You gave evidence obviously, there’s a transcript of it.  Did you reread 

your evidence after you gave it? 

A. No. 15 

Q. Right, you never reread your evidence? 

A. The whole lot? 

Q. Any of it?  From this – 

A. The transcript? 

Q. – between now – yeah from the transcript between now and then? 20 

A. No. 

Q. No, okay.  The first point I think arises if we go down towards about line 

35.  Maybe we – that’s fine.  So there was a reference in questions to the 

end of that paragraph but can I ask you just to reread that paragraph or 

possibly read for the first time that paragraph starting: “So we have a deep 25 

connection”? 

A. “So we” – 

Q. No, to yourself. 

A. I’ve just read it, yeah.  Whilst you were talking. 

Q. Right so can you help us with who is the “we” that you’re referring to as 30 

having ahi kā out there? 
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A. It’s probable – well, it’d be Te Kawerau ā Maki.  They have ahi kā out in 

West Auckland, Waitakere.   

Q. And so does the “we” cover Te Kawau or anybody else? 

A. Well we regard ourselves as kaitiaki. 

Q. Again, which is “we”? 5 

A. Well, Ōrākei on account of Karangahape 1835, the pā that was built by 

Te Kawau. 

Q. Right.  And so just to be clear, just to explain if you would the last 

sentence, what did you mean – if you took two sentences to explain your 

last sentence, what would you be saying? 10 

A. It could be referring to myself living out there.  I don’t recall, as that is 

where I live. 

Q. But you can’t at this stage recall whether you were referring to yourself 

and your family or to a wider group? 

A. Not right now, no I can’t.  But as I clarified earlier, Te Kawerau ā Maki are 15 

the mana whenua of that area out there.   

Q. Okay so, on the next page, 28131, I think you may have referred to this 

in part of an answer to Mr Warren: “Yes if we go far enough back, 

everybody’s Waiohua.”  Can you just read that paragraph again to 

yourself and I’ll ask you another question? 20 

A. Yep. 

Q. These are questions relating to the topic of mana whenua and ahi kā that 

you were being asked by my learned friend Mr Warren.  What does this 

paragraph tell us if anything about mana whenua or ahi kā? 

A. It doesn’t tell us anything.  It says that we have whakapapa as many 25 

others do to Waiohua.  But that is not alone surmountable – well, 

amounting to mana whenua.  And we note, I note there that Makaurau 

Marae which is associated predominantly with the Waiohua people is in 

their heartland, that is, south of Onehunga.  

Q. Thank you.  The next paragraph sets out a question from Mr Enright who 30 

is identified as Ngāti Whātua Ōrākei’s counsel in this inquiry.  If you can 

just read that. 

A. Number 10? 
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Q. Numbered from 10 to 14, yep.  So the question refers to the Waitangi 

Tribunal identifying certain iwi and hapū.  Can you help us with which 

report the Waitangi Tribunal was being referred to there, in relation to? 

A. On the Manukau Harbour claim. 

Q. And are you able to help us with what the relevance of that was in terms 5 

of identifying iwi and hapū? 

A. We were trying to demonstrate that those iwi who are mana whenua of 

the Manukau Harbour and its environs were ourselves and those from the 

Waiohua Confederation, as distinct from or as a demonstration that 

Marutūāhu had not mana whenua, mana moana in the Manukau Harbour 10 

and its environs. 

1650 

Q. I think we were told that you were jointly appearing, that is to say Ngāti 

Whātua was jointly appearing with Te Kawerau for the purposes of this 

inquiry, is that correct? 15 

A. Yeah, I think from memory that was… 

Q. Think Mr Warren asked you whether Mr Enright was acting for both 

parties and I think you said yes, is that correct? 

A. I think I, well I think I did say yes. 

Q. So in terms of mana whenua and ahi ka in relation to the Manukau 20 

Harbour, can you just tell us what those connections are and where for 

Te Kawerau and for Ngāti Whātua? 

A. Well, Kawerau clearly are an iwi with mana moana in certain parts of the 

Manukau Harbour, in particular the western side of the northern shores 

of the harbour, and that’s, in our view, where their mana moana is in the 25 

Manukau Harbour. 

Q. Well I appreciate that boundaries are something which are thought of as 

a Pākehā concept but, broadly speaking, where would you say some sort 

of boundary might be said to exist between Te Kawerau and 

Ngāti Whātua Ōrākei along that northern Manukau shore? 30 

A. At about Te Whau which is Blockhouse Bay Reserve which is the western 

waka portage.   
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Q. So in the next paragraph which is your evidence again commencing at 

paragraph 15 – line 15 through to 22 or thereabouts, can I just ask you to 

read that to yourself. 

A. From 15, I’ve read that one.   

Q. Right. 5 

A. Which one? 

Q. And so what does that tell us, if anything, about mana whenua or ahi kā 

and where? 

A. Well, I think it’s the Manukau Report identifies the relevant iwi who should 

be in discussions about mana whenua/mana moana matters, and matters 10 

to do with the Manukau Harbour and its environs. 

Q. Now my recollection is that’s the only the evidence of yours you were 

taken to.  Can we then go, if you still have it, the closing for Ngāti Whātua 

Ōrākei and Te Kawerau, Mr Enright’s closing, the document you were 

shown before, have you got that?  And if you turn to page 6.  You were 15 

specifically taken to paragraph 14(a) and to the last sentence as I 

understood it which you might re-read to yourself.  Are you able to tell us 

whether that accords with your understanding of the cases put forward by 

both Ngāti Whātua Ōrākei and Te Kawerau before that inquiry? 

A. We were not acknowledging or recognising that Te Kawerau ā Maki had 20 

mana whenua or ahi kā in the East West Link area.  We were – my read 

of that sentence is we were confirming the ahi kā rohe and role of Ōrākei. 

Q. Do you have any recollection whether that was disputed by Te Kawerau 

during that hearing? 

A. No. 25 

Q. You have no recollection or they didn’t dispute it? 

A. They didn’t dispute it. 

Q. No, thank you.  

A. They were supporting us. 

Q. Now moving from Mr Warren’s last questions to you were on the theme 30 

of tuku whenua and, as I understood it, the proposition was that if a group 

with ahi kā roa transfers or permits the occupation of land under a tuku 

arrangement, over time that erodes or destroys the mana whenua.  I may 
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not have got that exactly right, that’s how I understood the proposition.  If 

it is the proposition, have you got any comment on it? 

A. Disagree with it and I think I did in evidence.  Our underlying rights of 

mana whenua in a tuku block persist and are enduring as long as the 

whanaungatanga between the donor and those who receive it are 5 

maintained, that someone continues to live in a place for a period of time 

having accepted occupation rights tuku rangatira, tuku whenua, there’s 

actually a recognition of the mana whenua of the donor, of the giver. 

Q. Now you were asked about fingernails and you answered in terms of 

postage stamps I think to my learned friend Ms Coates.  Are you aware 10 

of any fingernails or postage stamps within the RFR area where it could 

be said that somebody else has had ahi kā in the Ngāti Whātua Ōrākei 

heartland? 

A. Well, ahi kā goes with mana whenua, so, no, other iwi didn’t have ahi kā 

in the 2006 area, however other iwi stayed in the 2006 area.  The example 15 

I gave was Ngāti Hura who stayed with us at Ōkahu.  We have 

Ngāti Maniapoto who have stayed in the Auckland waterfront whilst 

trading in Auckland, as have Ngāti Pāoa, as have Ngāpuhi.  So staying 

in an area is not ahi kā, it’s camping. 

Q. Now going back to some questions that were asked of you by Mr Allan on 20 

behalf of the Crown, or the Attorney-General.   

MR HODDER ADDRESSES THE COURT – TIMETABLING (16:57:15) 

COURT ADJOURNS: 4.58 PM 
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COURT RESUMES ON TUESDAY 9 MARCH 2021 AT 10.03 AM 

 

KARAKIA TIMATANGA 

 

NGARIMU ALAN HUIROA BLAIR (RE-AFFIRMED) 5 

RE-EXAMINATION CONTINUES:  MR HODDER 

Q. Good morning Mr Blair. 

A. Morena. 

Q. I have three topics arising out of questions from my learned friend, 

Mr Allan, to you now some time ago but you I hope remember some of 10 

them.  So firstly, you may recall that the topic or the name Jay Eden turned 

up in some of the earlier questions and answers and for reference in the 

record, these are a reference by you to him at page 502 of the transcript 

and then the topic arises again around pages 510 to 511 of the transcript.  

So firstly, to your understanding, who was Jay Eden or who is Jay Eden? 15 

A. Jay Eden was the Crown historian during our negotiation process from 

2003 through to the Agreement in Principle in 2006. 

Q. Thank you.  Now in your evidence you referred to a, what you describe 

as a 1998 memorandum and can we go please to 306.03791.  And your 

reference in your evidence was to a memorandum that got various groups 20 

in about the right place.  On my investigation, there is no memorandum 

from Mr Eden in 1998 but I want if you could just if you look at what we’ve 

got on the screen going back to the first page which is 3790 and tell me 

whether you recognise this or recall this? 

A. I was about to start my Masters in Geography which lasted one day about 25 

then in 1998, I was yet to start working for Ngāti Whātua Ōrākei.  I 

recognise the name Roger Falloon but he was, from my understanding – 

I don’t recall his, him being around in the 2003 to 2006 era. 

Q. Right, but insofar as your evidence referred to a 1998 memorandum, do 

you think the date was correct? 30 

A. Yeah well I have no issue with the date, I referred to that memorandum 

as I read it in the bundle, in all of the documents. 

Q. So which memorandum to be clear? 
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A. Oh both of them.  The one that Jay Eden had written and this one. 

Q. And this one, thank you.  Now you were asked questions about the 2006 

assessment which we find at page 308.5290 I think, and these questions 

again around page 511 of the transcript.  So, you recall this 

memorandum, just stay at the top for the moment please? 5 

A. If you just scroll down a bit further, keep going, keep – oh keep going, just 

keep going.  Yeah that’s one I’ve read and I’ve been referring to. 

Q. This was when you were asked questions about – I don’t think you were 

taken to it but if we go back please to page 5291.  Thank you just pause 

there.  My learned friend put to you paragraph 6, so you might like to read 10 

paragraph 6 and 7 to yourself at this point. 

A. Yes. 

Q. So in the transcript at page 510 at about line 23 or thereabouts, my 

learned friend Mr Allan said to you: “It’s a heavily caveated conclusion,” 

and he I think it can be fairly said paraphrased paragraph 6 matters and 15 

then asked: “Do you have any comment on the strength or significance of 

the memoranda in light of that?”  And so my question is, do you have any 

comment on the strength or significance of the memoranda in light of both 

paragraph 6 and 7? 

1010 20 

A. I agree with the Crown historian at the time that despite there not being, 

as they say at that time, a Waitangi Tribunal investigation into the area, 

there’s ample evidence in and about Tāmaki Makaurau, Tāmaki and 

Auckland, there’s a rich body of kōrero of evidence written and said.  So 

I believe we can – this is a strong statement, in my view, that the Crown 25 

had undertaken and has undertaken a level of assessment of interest.  

And, as I said earlier, I believe they had it about right. 

MR ALLAN ADDRESSES THE COURT (10:11:06) 

RE-EXAMINATION CONTINUES:  MR HODDER 

Q. The second point arising out of my friend Mr Allan’s questions relates to 30 

matters that were raised at pages 506 and 507 of the transcript about a 

Ministerial briefing of the 4th of March 2005.  And for that we need to go 
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to volume 309 and page 6129.  Now, again, do you recall this as a briefing 

from I think signed by Ms Holbrook – indeed it’s signed by Ms Holbrook 

on page 6136 – addressed to the Minister in charge of Treaty of Waitangi 

negotiations dated the 4th of March 2005 and you recall you were asked 

some questions about it? 5 

A. I can’t recall. 

Q. And this in part is in the context of what the Crown knew of Ngāti Whātua’s 

position and what Ngāti Whātua knew of the Crown’s position, that was 

the context for the series of questions as I understood it.  If we go to 

page 6133 and paragraph 22, just read paragraph 22 to yourself. 10 

A. Yes. 

Q. Do you recall whether that was conveyed to Ngāti Whātua? 

A. I think I replied on this in the evidence that it certainly felt, smelt and 

sounded like it. 

1015 15 

Q. And if we turn then to page 6158 in the same volume, that’s 309.06158.  

That’s a memorandum again I think signed by Ms Holbrook, yes on page 

6163 dated the 17th of May 2005 to the Ministers and if we were to turn 

please to paragraph 33 which is on page 6162, if you just read paragraph 

33 to yourself?  Do you recall whether the essence of that paragraph was 20 

conveyed to Ngāti Whātua by Crown representatives? 

A. Yes. 

Q. Yes you recall or yes it was? 

A. Yes it was. 

Q. Thank you.  And then the third point relates to matters raised at 25 

paragraphs 563 and 564 of the transcript, that takes us to volume 333 at 

page 22168.  So this is a letter from Chapman Tripp on behalf of Ngāti 

Whātua Ōrākei to Minister Finlayson dated the 16th of December 2014.  

Again you may not recall or may recall that you were asked questions 

about this? 30 

A. Yes. 

Q. Okay, can I go down to paragraph 6 please which is just there, thank you, 

paragraph 6.  And the question is in relation to the area in which Ngāti 

Whātua was the only group with marae, what area are you referring to? 
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A. Central Auckland. 

Q. And what’s the basis for saying it was the only tribal group with marae? 

A. An ancestral marae is an indicator of one’s mana whenua and we are the 

only iwi with an ancestral marae in Central Auckland and that would be 

expected because we are the mana whenua iwi of Central Auckland.  5 

There can be no other marae. 

Q. And what do you mean by “Central Auckland”? 

A. The 2006 RFR area. 

QUESTIONS FROM THE COURT:   

Q. Mr Blair, I don’t want to keep you very much longer.  I just want to confirm 10 

a couple of things for my own understanding.  I’m interested in Ngāti 

Whātua Ōrākei’s position in relation to the carousel mechanism in the 

RFR compared to the use of land by other iwi in Treaty settlements.  As I 

understand it, Ngāti Whātua Ōrākei reluctantly agreed to the carousel 

mechanism even though that means that other iwi potentially can 15 

purchase properties in the RFR area and that was considered to be an 

exercise of mana by Ngāti Whātua Ōrākei, perhaps similar to a tuku 

rangatira, I’m not sure. 

A. No, the exercise of our mana whenua, our tribal authority to make a 

decision as we see fit in our heartland.   20 

Q. So the distinction between that position and the Crown withdrawing land 

from that mechanism and using it for Treaty settlements, what exactly is 

the problem in terms of tikanga and mana whenua, is the problem, does 

it come down to the intent of the other iwi in terms of its claims to mana 

whenua? 25 

A. That’s a big part of it your Honour.  We as you put, I think, we were 

uncomfortable with the entire Collective arrangements.  I think I used the 

words yesterday we were grinning and bearing it.  However, we entered 

into the arrangements with the caveats being provided by Sir Doug and 

the Crown that the Collective arrangements were not about mana 30 

whenua, that would be put to the side, so that was at least something we 

could, would ease our concerns somewhat, not totally.  Once we had 

determined that we would exercise our mana in that way and move 
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forward, then we contributed proactively and positively to try to make the 

arrangements as practical, as pragmatic and workable as possible and in 

terms of the carousel arrangements, we inputted significantly into that, 

given that we were committed to this process and we will stand by and 

honour those arrangements.  However, we were always concerned that 5 

if land in our heartland was going to be used for the settlement of 

individual iwi settlements, particularly when an iwi we regard as not being 

from here, are claiming, stating, acting like, sounding like they are mana 

whenua in our territory, then we just say that’s a step too far.  Our 

goodwill, which was acknowledged by Sir Doug, I think he said it will need 10 

a, you know, grabbing the bull by the horns and an abundance of goodwill 

and graciousness, acknowledged by Minister Finlayson in the meeting at 

the Heritage Hotel, straight off the bat we felt was going, was being taken 

too far and that it was a step too far for Ngāti Whātua Ōrākei to see land, 

extra land, additional land being given to an iwi outside of the Collective 15 

arrangements which was already uncomfortable for us but we could find 

a way to live with.  This extra step we say has gone too far and it is not 

something we can live with because the flow-on effect from that is that 

there will be now multiple iwi who already are claiming they are mana 

whenua off the back of these four level apartment blocks that get put up 20 

here, there and everywhere.   

Q. Thank you.  The other question or my next question is you said in 

response to Mr Warren, I think he asked whether tuku whenua could be 

permanent and you said: “As long as whanaungatanga is maintained and 

acknowledged.”  If whanaungatanga was not maintained and 25 

acknowledged or not perceived to be by the iwi which conducts the 

original tuku, what happens? 

A. Pre Treaty, simply there would be a war, a battle that could be the end 

result if negotiations, peace ceremonies had failed to resolve a dispute.  

Post Treaty, when tuku arrangements were not observed, where 30 

Te Kawau felt that land he had given, certain parcels of land that he had 

given to Waikato had been transferred without his consent, he protested.  

He made his views known.  And reciprocally, when Ngāti Whātua 

transferred a tuku block which Te Wherowhero’s brother and his Ngāpuhi 
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wife Matire Toha were living on near Ōrākei at Pukapuka by Ōrākei Basin, 

when Ngāti Whātua transferred that land Te Kawau was unaware of this, 

it was one of his sons transferred the land that Te Kāti was living on 

without his knowledge, and that was a tuku block to Waikato.  Now 

Waikato were very upset, rightly so, that the land that they were living as 5 

guests of Ngāti Whātua had been whipped out from under them without 

any discussion with them.  And they protested vigorously to the extent of 

threatening a – to send a tauā.  So that one almost led to combat.  

However, cooler heads prevailed and I haven’t looked into the history of 

that block for a long time but I understand Waikato’s rights through tuku 10 

in that land were restored to them.  So, just a couple of examples. 

Q. Thank you.  And a number of witnesses, including yourself, have 

mentioned, or used the term “heartland.”  Is there a Te Reo equivalent? 

A. Ūkaipō.  I’d say that would probably the best translation.  However, I’m 

not a Te Reo expert. 15 

QUESTIONS ARISING – NIL 

WITNESS EXCUSED 
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MR HODDER CALLS 

DAVID VERNON WILLIAMS (SWORN) 

Q. Professor Williams, I guess doing the orthodox thing first before we move 

to the unorthodox summary approach.  Can you confirm your full name is 

David Vernon Williams? 5 

A. That’s correct. 

Q. And that you have prepared both an original statement of evidence dated 

2 June 2020 and a reply statement dated 4 December 2020? 

A. Yes. 

Q. And I’ll come to some corrections I believe you wish to make to those and 10 

then we’ll sign them after the corrections are done but just while we’re on 

that, and you’ve also prepared a summary in accordance with the 

directions of the Court that historians’ evidence will be taken as read but 

a summary will be read and that summary I think is dated the 4th of March 

2021? 15 

A. That’s correct, yes. 

Q. And for the record, it also bears the common bundle number 344.29434?  

Right so this won’t be very exciting but perhaps we should do those 

corrections first and then you can sign the briefs and we can get on with 

the summary.  So if you have your first brief there please or first statement 20 

and we turn to paragraph 23. 

A. Sorry, which number? 

Q. Paragraph 23?  And in the middle there or in the second sentence, there 

are a list of iwi and as I understand it you wish to change the reference to 

Ngāti Rongoū and to remove that and add a reference to Patukirikiri? 25 

A. Yes, I’m not sure – of course Marutūāhu know who their iwi are but I don’t 

know why that Ngāti Rongoū appear there but Patukirikiri is what should 

be there. 

Q. Right, do you have a writing instrument there?  Because if you do, if you 

could we better make those changes and have them initialled. 30 

A. It’s not a quill, but it’s a pen. 

Q. Probably fits the description.  So cross out “Ngāti Rongoū,” I think.  Cross 

out the “and” before “Ngāti Whanaunga,” and after “Ngāti Whanaunga,” 

add “and to Patukirikiri.”    
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A. Yes. 

Q. And initial in the margin if you haven’t already done so.  Next to paragraph 

45 and in the last sentence you’ve indicated that you wish to change the 

phrase “and on Rangitoto,” to “and at Rangitoto.”   

A. Yes I do and I’d quite like to explain that to the Court, if I may? 5 

Q. Unless his Honour stops you, I’m going to invite you to do so. 

A. It’s because there’s more than one Rangitoto and this is my evidence but 

on the first reading, I didn’t spot that “on Rangitoto” looks very much like 

a reference to Rangitoto Island whereas this is in fact a reference to a 

fertile plantation area on the slopes of Remuera, which is called Rangitoto 10 

and sometimes Rangitotoiti.  And secondly, that Ōrākei has at least three 

different meanings in the historical evidence that I’ve been covering.  In 

this instance it means the ridge at the top of the end of modern day Kupe 

Street where the St James Church is.  Sometimes it means a larger area 

of the whole Ōrākei block and Rangitoto and sometimes Pourewa.  Then 15 

it becomes the 700 acre Ōrākei block which includes Ōkahu, so here, 

Ōkahu is within the Ōrākei block but it’s not Ōrākei.  Ōrākei is the ridge 

near where there’s a cemetery at Rautara Street. 

Q. Thank you, so for good order can I suggest that you make the change 

from “on” to “at Rangitoto.”  20 

A. I’ve done that. 

Q. And then perhaps after “Ōrākei,” the last word, you might put “(the ridge)”.  

Then the next item is paragraph 61 and in the sentence which is the third, 

fourth sentence beginning: “Shortly after 1840 and 1844, a school 

operated by,” and at the moment it reads: “Wiremu Hopihana (William 25 

Hobson) and Te Karore,” and you wish to remove the word “and” as I 

understand it? 

A. Yes, your Honour it’s the same person, it’s not two people.  Te Karore 

took as his baptismal name Wiremu Hopihana.  It was quite common in 

those days for people to be baptised with the names of government 30 

administrators and missionaries and this man took the name 

Wiremu Hopihana, so it’s not two people, it’s the one person. 

Q. Thank you.  And when you’ve made that change, we’ll move to paragraph 

92.  And at the end of paragraph 92, there’s a reference at the moment 
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to Whau Creek in the last line of text and I understand you wish to change 

that to “Opou (Cox’s Creek),” is that correct? 

A. That’s correct. 

Q. Okay, if you’d make that change please? 

A. And if I may say to your Honour, the source of that is from the Ōrākei 5 

Report which relied on the history by A H Reed and reproduced by 

Sir Hugh Kāwharu in his Dimensions reference there but the “Whau” is 

not a reference to Whau Creek or to Whau, it’s a reference to 

Maungawhau.  So, Opou is Cox’s Creek, it’s not the Whau Creek, that 

would be a much larger area than the 3,000 acres. 10 

Q. Thank you and then to paragraph 97, in the second line you refer to the 

transfer of 13,000 acres.  I understand you wish to change that so it reads 

12,000 to 13,000 acres, is that correct? 

A. Yes, the sources vary and of course this was not surveyed at the time but 

some of the sources say 12,000 and some of them say 13,000, so I’ve for 15 

correctness put both in. 

Q. Thank you, next paragraph 104 and in the third to last line of text, there’s 

a reference to: “Pukapuka (modern day Meadowbank,” I understand you 

wish to change the reference to Meadowbank, is that correct? 

A. Yes, it’s modern day Remuera.  It’s the same place, Pukapuka is next to 20 

Rangitoto.   

Q. Thank you.  Penultimately, paragraph 121.1 and consistent with what 

we’ve discussed before, I understand you wish to change the reference 

to “Rangitoto” so that one says “Rangitoto Island,” is that correct? 

A. 121? 25 

Q. 121.1? 

A. Yes, yes. 

Q. Thank you.  And then last in this list at paragraph 136 and the last 

sentence there’s a reference to a Ngāti Pāoa chief which appears to 

contain a typographical error, I understand you wish to replace the last 30 

“R” or the “R” with a “T”, is that correct? 

A. Kahukoti, yes. 

Q. Right so on that basis, can I suggest that you sign and apply today’s date 

to that brief of evidence.   
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A. At which point on the brief? 

Q. That should be at (inaudible 10:37:44) I suggest it’s at the bottom of page 

15 after paragraph 55.  My apologies I’m in the wrong document, let me 

try that again.  Can I suggest that you – 

A. The brief goes on to my CV. 5 

Q. Yes, can I suggest we do this on page 44 up to paragraph 148. 

A. And I date it? 

Q. Yep. 

A. And the date is? 

Q. The 9th I think.  And then likewise with the second reply brief of evidence, 10 

if you could sign and date that on page 9 at the bottom.  Thank you – 

A. That’s been done. 

Q. – so that’s sort of the housekeeping, now that takes us to the summary 

which I hope you have in front of you? 

A. Thank you. 15 

Q. And can I invite you to read that summary please and I know you’ve done 

this before but you don’t need to read the headings and paragraph 

numbers, thank you. 

THE COURT ADDRESSES MR HODDER – COPY FOR THE COURT 

(10:39:13) 20 

EXAMINATION CONTINUES:  MR HODDER 

Q. At paragraph 1 please. 

 

SUMMARY OF EVIDENCE FROM DR DAVID VERNON WILLIAMS FOR THE 

PLAINTIFF  25 

 

1. At 1840, Ngāti Whātua Ōrākei were the masters of the isthmus at Tāmaki 

Makaurau under the leadership of Te Kawau. The iwi had held mana 

whenua over the isthmus since it conquered Kiwi Tāmaki and Waiohua 

100 years prior. Since conquering the isthmus, Ngāti Whātua Ōrākei 30 

remained there except for when it strategically withdrew from 1826 – 1835 
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to avoid raiding from Ngāpuhi. However during this time no other iwi 

displaced Ngāti Whātua Ōrākei’s authority over the isthmus.1  

 

2. Ngāti Whātua Ōrākei were not the only iwi with presence on the isthmus 

at 1840. There was Ngāti Paoa west of the Tāmaki River and on gulf 5 

islands, especially Waiheke; Ngāti Te Ata, Ngāti Tamaoho and Te Ākitai 

along the extensive southern shore of the Manukau Harbour up to the 

western part of the Māngere peninsula; and Kawerau occupied the 

forested mountainous western margin of the Tāmaki Isthmus. However 

Ngāti Whātua Ōrākei had, and exercised, mana whenua on all other areas 10 

of the isthmus by maintaining ahi kā roa since conquering the whenua, 

and any use of that land by other iwi was an exercise of Ngāti Whātua 

Ōrākei’s mana.2  

 

3. After Ngāti Whātua Ōrākei returned in 1835, there was a small and 15 

growing presence of Pākehā in the isthmus. Through these interactions, 

as well as previous encounters, Te Kawau believed that a relationship 

between Ngāti Whātua Ōrākei and the Crown would be beneficial for his 

iwi. The Pākehā offered many trade options but also protection from any 

future Ngāpuhi raid. Thus when the Crown brought the Treaty of Waitangi 20 

to Tāmaki Makaurau in March 1840, Te Kawau eagerly signed. 

 

4. With the Treaty signed, Te Kawau sought to strengthen the relationship 

with the Crown by offering Governor Hobson 3,000 acres along the 

Waitematā in 1840 to be used as a colonial capital for New Zealand. After 25 

his visit in July 1840, the capital was promptly transferred to Tāmaki 

Makaurau and the land transfer finalised in October 1840.4 

  

5. From this point, Pākehā presence in Auckland gradually increased. Settler 

numbers increased so that Pākehā soon outnumbered Ngāti Whātua 30 

Ōrākei. As these numbers increased, so too did the number of land 

transactions between the Crown and Ngāti Whātua Ōrākei. Thousands of 

acres were subject to land transactions throughout the 1840s, so by 1855 
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the only land Ngāti Whātua Ōrākei retained was the 700 acres known as 

the Ōrākei block.5  

 

6. While in general, Crown relations with Māori began to deteriorate from the 

1850s and 1860s, Ngāti Whātua Ōrākei co-operated with the Crown and 5 

Te Kawau remained committed to peace, law and order. Te Kawau’s hope 

was that the Crown would afford protection for his people and the Ōrākei 

Block.6  

 

7. To ensure the protection of that land, Te Kawau applied to the Native Land 10 

Court to vest the title in the Ōrākei Block in his name, as chief of Ngāti 

Whātua Ōrākei. Representatives from other iwi, including Ngāti Paoa and 

Ngāti Te Ata, also applied to the Native Land Court to recognise their 

interests in the Ōrākei Block.7  

 15 

8. Chief Judge Francis Fenton heard the applications for the Ōrākei Block 

and in his thorough judgment vested the title exclusively in Te Kawau, in 

what became known as the Ōrākei Decision. While I acknowledge that the 

Native Land Court was a tool employed by the Crown to further its colonial 

aspirations, there is nothing to suggest that the Ōrākei Decision was not 20 

correctly decided. In reaching his decision, Fenton used sound legal 

reasoning based on the substantial evidence provided to him. Fenton 

showed an understanding of tikanga concepts in the Ōrākei Decision, by 

placing important weight on whakapapa connections to the land. Fenton 

also correctly applied the 1840 rule as the Crown settled in Tāmaki 25 

Makaurau and established it as the capital in 1840. In applying the rule, 

Fenton recognised that at 1840, Ngāti Whātua Ōrākei was the iwi with 

mana whenua over the isthmus, and had been so since about 1740.8  

 

Tribal landscape in Tāmaki Makaurau as at 1840  30 

9. As at 1840, there were at least eight identifiable tribal groups in and about 

the central Isthmus: Te Taoū, Ngā Oho and Te Uringutu of Ngāti Whātua 

Ōrākei; Ngāti Te Ata, Ngāti Tamaoho, Te Ākitai of Waikato, Ngāti Paoa 

and Kawerau.9 A map of these groups is shown at Schedule 1. 
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10. Ngāti Whātua Ōrākei gained mana whenua over the central isthmus after 

conquering Kiwi Tāmaki and Waiohua in about 1740. Ngāti Whātua Ōrākei 

remained in the central isthmus until around 1825, when Te Kawau 

ordered that iwi strategically withdraw from the isthmus to avoid the threat 5 

of Ngāpuhi.  

 

Ngāti Whātua Ōrākei’s reach across the isthmus  

11. From 1835, Ngāti Whātua Ōrākei re-established their occupation of the 

isthmus and renewed their seasonal patterns of cultivation and food-10 

gathering. First, Ngāti Whātua Ōrākei returned to Onehunga and re-

established themselves in their principal kāinga between Māngere and 

Onehunga, then extended their activities including to Maungakiekie and 

the Waitematā side of the Isthmus. By 1840, Ngāti Whātua Ōrākei had re-

established its reach across the isthmus from Māngere to Onehunga, to 15 

Horotiu (now Queen Street) and to Ōkahu Bay.10  

 

12. Ngāti Whātua Ōrākei’s reach across the isthmus can be shown through 

crops and food preparation; pā and burial sites.11 Ngāti Whātua Ōrākei 

used the Māngere-Onehunga complex for unrestricted crop rotation 20 

across both halves of the complex, and was also good for storing kumara. 

Crops were also at Ōkahu and at Rangitoto, and potatoes were stored at 

Ōrākei.12 Further, in 1840, Ngāti Whātua Ōrākei traded food (and other 

goods) with the early colonial settlers out at Ōkahu.13  

 25 

13. Ngāti Whātua Ōrākei also had intricate fishing networks across both the 

Waitematā and Manukau harbours. For instance shark and snapper in the 

Waitematā were obtained off Kohimaramara, west around the harbour off 

Te Whau; north to Pitoitoi and Tauhinu; south and east to Ouruamo and 

Onewa, such grounds for the most part being worked by extended family 30 

groups. Similarly in the Manukau Harbour, Ngāti Whātua Ōrākei found 

abundant supplies of pipi, kina, pāua, kūtai and tio all around the northern 

shore especially from Te Whau to Karangahape. Off Māngere-Ihumātao 

and Puketutu Island, there were pātiki and kahawai as well as shark, 
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which seems always to have been in plentiful supply.14 At Schedule Two 

also shows the route of seasonal travel for food and fishing.  

 

14. After their conquest of the Isthmus, Ngāti Whātua Ōrākei established 

many pā across the Isthmus and nearby for their protection. Some of 5 

these pā were at Ōkahu, Maungakiekie, Onewa, Te To (Waitaheke), 

Maunganui (Reretuahu) and Tauhinu (Paewhenua).15  

 

15. Finally, Ngāti Whātua Ōrākei had burial grounds at Ōkahu and 

Whakatakataka for many of their ancestors and (post-1837) beside the St 10 

James chapel at Ōrākei.16  

 

Location of other iwi  

16. Ngāti Paoa's place in the central Isthmus in 1840 was limited to an area 

on the west bank of the Tāmaki River. They also had well established 15 

rights jointly with their Hauraki relatives on the east bank of the Tāmaki 

River, throughout the Hauraki Gulf, and the eastern side of the North 

Shore peninsula.17 I note that, aside from Ngāti Paoa, no other iwi from 

Marutūāhu were based in Tāmaki.  

 20 

17. Te Ākitai had their main settlement at Pūkaki adjacent to that of Ngāti 

Whātua Ōrākei at Māngere, and claimed rights from the vicinity of Ōtara 

south to Papakura. Their area of interest abutted with Ngāti Paoa at the 

Ōtāhuhu portage.18  

 25 

Relations amongst the iwi  

18. Despite a history of minor disputes amongst and between the 

neighbouring iwi, as at 1840 the relations of the iwi in Tāmaki Makaurau 

were built around mutual protection, as well as mutual trade and food 

gathering.19  30 

 

19. Land tenure in Tāmaki Makaurau was governed by a general principle of 

survival of the co-residential group and its practice defined by certain 

rights. This included the right to allocate land and the right to use it, which 
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were held by the chiefs and the heads of constituent families 

respectively.20  

 

Reply points  

20. At paragraph [88] of Mr Ngamane’s brief of evidence, he comments about 5 

Ngāti Maru’s presence in the 18th and 19th centuries at Waipapa, 

Taurarua and Pukekawa in Tāmaki. These locations were within the 1840 

Transfer Land. There is no factual evidence of Ngāti Maru occupation of 

Waipapa, Taurarua or Pukekawa in the nineteenth century and Ngāti Maru 

hardly feature in discussions around customary rights on the Tāmaki 10 

isthmus.21  

 

21. I refer to paragraph [91] of Walter Ngamane’s evidence and [77] of Morehu 

Wilson’s evidence that Marutūāhu were the first iwi to return to Tāmaki in 

1830. I disagree with this. There were no permanent settlements in 15 

Tāmaki as at 1830, due to ongoing threats from Ngāpuhi. Further, 

following their defeat at the battle of Taumatawiwi in 1830-31, the 

Marutūāhu tribes left Waikato and returned to the Hauraki district, 

including Whakatiwai. But they did not resettle at that date in Tāmaki 

isthmus.22  20 

 

22. At paragraphs [85] and [87] of Morehu Wilson’s brief of evidence, he refers 

to peace meetings between Waikato and Ngāti Paoa at Orere and Ōkahu. 

These peace meetings were exactly that – they resulted in peace between 

the parties. This however did not entail that either Ngāti Paoa or Waikato 25 

allowed Ngāti Whātua Ōrākei to stay in Tāmaki under the mana of either 

Ngāti Paoa or Waikato.23  

 

Āpihai Te Kawau Te Tawa  

23. At 1840 Te Kawau Te Tawa was the paramount chief over the Auckland 30 

isthmus. Te Kawau’s position as chief came from both familial ties and his 

personality and proven leadership.24 Te Kawau was later baptised, which 

resulted in him being renamed Āpihai.25  
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24. Known as the ‘man of many cousins’, Te Kawau had a strong family 

history which brought him to the role of chief. Most significantly was his 

genealogical proximity to Tuperiri, who was his paternal grandfather.26 

Te Kawau also had paternal links back to Pawhero, one of the earliest 

chiefs of Ngāti Rangi (who later became Te Taoū) and directly back to 5 

Haumoearangi, who is regarded in modern times as the founder of the 

Ngāti Whātua iwi.27 But also of significance was that Te Kawau’s mother, 

Mokorua held high status on both the Waiohua and Tainui lines. Te Kawau 

also maintained his maternal iwi connections throughout his lifetime, 

which proved useful when he needed to live out of Tāmaki.28  10 

 

25. These connections and mixed lineages allowed Te Kawau to unite the 

three hapū groups of Te Taoū, Ngā Oho and Te Uringutu in Ngāti Whātua 

Ōrākei by having lineages through each group.29  

 15 

26. Te Kawau was known as an impressive and autonomous leader. During 

his time as chief and before the Treaty, Te Kawau:30  

 

26.1 was chosen as leader of the Amiowhenua expedition, one of the 

largest taua expeditions which saw Te Kawau leading chiefs from other 20 

iwi all around the North Island;  

 

26.2 led Te Taoū and Ngā Oho from Tāmaki to help the Kaipara Ngāti 

Whātua in the battle at Te Ika-a-ranga-nui;  

 25 

26.3 strategically led his people away from Tāmaki in the summer of 

1825/1826 after Ngāpuhi arrived with muskets; and  

 

26.4 led them back to Karangahape, Cornwallis, and then back to 

Māngere, Onehunga and Ōkahu.  30 

 

27. Te Kawau’s mana as chief was also evidenced by the fact that he 

answered to no one outside his people of Tāmaki.31  
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Native Land Court  

28. In 1868 Āpihai Te Kawau applied to the Native Land Court on behalf of 

himself and Te Taoū, Ngā Oho and Te Uringutu seeking a certificate of 

title to an estate at Ōkahu comprising 700 acres on the shores of the 

Waitematā.32 Āpihai’s claim was challenged by Heteraka Takapuna, on 5 

behalf of himself and also Ngāti Paoa, Ngāti Maru, Ngāti Whanaunga and 

Ngāti Tamaterā.33  

 

29. Chief Judge Fenton in a thorough judgment awarded title to the Ōrākei 

block in its entirety to Āpihai Te Kawau, dismissed the counter claims of 10 

other iwi and concluded that there were no concurrent rights or titles which 

ought to diminish the estates and interests awarded to Āpihai Te Kawau 

and his people.34  

 

30. It is my evidence that the Ōrākei Decision used appropriate reasoning to 15 

assess the large body of evidence put before the Court and arrived at 

determinations on customary entitlements firmly based on that evidence. 

Pukuatua, the Native Assessor was present throughout the lengthy 

hearings of the case sitting with the Chief Judge. Fenton’s detailed 

judgment identifies the bases for his findings on customary entitlements. 20 

It enables those providing evidence in the present proceedings to draw 

conclusions as to whether the conceptual regulators of tikanga were 

properly applied in arriving at the Court’s conclusions. In my view the 

judgment’s conclusions were robust, have stood the test of time, and 

properly may be accepted today as a relevant decision on mana whenua 25 

in the Tāmaki isthmus.35  

 

31. Although my evidence is supportive of the outcomes arrived at in the 

Ōrākei Decision, this is not based on a faith in the Native Land Court as 

an instrument for fairly investigating and then extinguishing customary title 30 

to land in the decades following 1864. To the contrary, I have argued in 

Te Kooti Tango Whenua that in most of its operations the Native Land 

Court was an obliging instrument of government policy, that government 

policy was to impose a land tenure revolution suppressing communal title 
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tenure and creating in its place individualised forms of tenure, and that the 

Court was deliberately designed to be an engine of destruction of tribal 

structures.36  

 

Procedural defence of the Ōrākei Decision  5 

32. Despite my writings being generally critical of the Native Land Court, in 

my opinion, there is no clear reason to doubt that the Ōrākei Decision was 

correctly decided. This was not a case where the Crown or a private 

purchaser already had a pre-determined prior arrangement to alienate the 

block into settler hands following the court hearing. Indeed, that process 10 

did not commence in earnest until the second decade of the twentieth 

century. While the Native Land Court was indeed an instrument of 

colonisation, there are many features about the Ōrākei Decision that 

withstand the general criticism levelled against the Native Land Court.37 

  15 

33. The Ōrākei Decision is a comprehensive and considered judgment. In the 

Ōrākei Decision, Fenton outlined a thorough chronology of the history of 

Tāmaki Makaurau and carefully considered the claims of each applicant. 

In conflicting accounts, such as the exchange where Ngāti Whātua Ōrākei 

allegedly asked Ngāti Paoa for permission to stay at Ōkahu, Fenton 20 

investigated the surrounding circumstances, commented on the reliability 

of witnesses and reached a reasoned conclusion. Unlike most Native 

Land Court judges, Fenton was a lawyer trained in England before 

immigrating to New Zealand. The legal reasoning in the judgment is 

sound.38  25 

 

34. In his judgment Fenton showed proper respect for the importance of 

whakapapa evidence (or ‘pedigrees’ as he called it), he displayed an 

awareness of the competing narratives and histories on the claimants’ 

connections to land in issue, and he demonstrated an awareness of 30 

tikanga relationships between the various iwi and how this would affect 

who could be said to be rightfully exercising mana over that land.39  
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35. The comprehensiveness is likely explained because Fenton was keen to 

inspire an acceptance of the legitimacy of this new institution and this new 

way of dealing with Crown-Māori relationships. It is also relevant that there 

was no hint at all in this case that either the Crown or settlers had any 

immediate goals of displacing Ngāti Whātua Ōrākei from this last remnant 5 

of their estate in Tāmaki. Accordingly, the Ōrākei Decision was to be the 

test case that outlined the approach the Native Land Court would have to 

ascertaining Māori customary interests and entitlements. Indeed Fenton 

said as much in the Ōrākei Decision, that the Native Land Court had no 

common law to guide it, and so it had to create its own equivalent of 10 

common law and ‘year-books’ to provide useful guidance in subsequent 

cases.40  

 

36. In the Ōrākei Decision, Fenton granted Āpihai Te Kawau’s application by 

relying on whakapapa as evidence (or pedigrees as he described it). This 15 

evidence was used to trace the connections each of the claimants had to 

Tāmaki Makaurau and which endured over time. He found that 

whakapapa evidence was “astonishing” at how consistent they were 

across claimants and that, even if whakapapa evidence was historically 

inaccurate, it was through whakapapa that Māori relied on their 20 

connections to land. This approach accords with tikanga – the connection 

iwi have with their land accords to the relationship their whakapapa have 

with it over time. As I previously said, this shows that Fenton demonstrated 

a clear desire to apply relevant understandings of Māori custom – albeit it 

was for colonial purposes.41  25 

 

37. Fenton also heard from a large number of witnesses that attested to the 

consistent whakapapa evidence that Ngāti Whātua Ōrākei had mana 

whenua over the land. Representatives from Ngāti Whātua Ōrākei, Ngāti 

Paoa, Ngāti Maoho, Ngāti Maru, Ngāti Naho, Ngā Oho, Ngāti Pou, Ngāti 30 

Tamaoho, Ngāti Tamaterā, Ngāti Te Ata, and Ngāti Whanaunga came and 

gave evidence about interests in the Ōrākei block as well as a number of 

Pākehā. In particular, Heteraka had 17 witnesses to support his case, 

while Āpihai Te Kawau had 20, nine of which had no claim to the land. 
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Based on the primary evidence put before him, a consistent narrative 

about the history of Tāmaki Makaurau was produced, with only Heteraka 

Takapuna’s claim being inconsistent with other iwi. It holds then that 

Fenton – and his minute books – are some of the most reliable historical 

resources from the time which detail the history of Tāmaki Makaurau. 5 

Further, European evidence imported into the case was that only Āpihai 

Te Kawau’s people, identified as Ngāti Whātua Ōrākei, were the sole 

resident natives on the Tāmaki Isthmus when Governor Hobson 

arrived.42  

 10 

38. Fenton also applied the 1840 rule in reaching the Ōrākei Decision. 

Whatever might be said to criticise the application of the 1840 Rule in 

other parts of the country, especially those regions far from Pākehā 

settlements, the 1840 Rule was and is absolutely appropriate to the region 

where the colonial government of New Zealand was established. The 15 

decision to make Auckland the capital of the new colony was made in 

September 1840 and officials and all of government's papers were moved 

from the Bay of Islands to Auckland in January 1841.43  

 

39. The Queen’s writ most certainly did run in Auckland from 1840-1. 20 

Certainly, Ngāti Whātua Ōrākei expected to have a larger role than 

actually transpired in the government of the colony that their generosity 

had facilitated to be located in Auckland. There can be no doubt, however, 

that the 1840 Rule was relevant and applicable. Transfers of interests in 

and over land were now governed by Crown grants (or pre-emption waiver 25 

certificates for a short time) issued by the Governor. Ngāti Whātua Ōrākei 

no longer were lawfully able to enforce their mana whenua status in 

respect of disputed pieces of land by recourse to tikanga processes – 

including warfare. It is in my opinion that tikanga, therefore, cannot be 

invoked by Marutūāhu iwi to assert customary interests in pieces of land 30 

within the core area of Ngāti Whātua Ōrākei interests based on events 

and transactions that occurred in the post-1840 years.44  
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40. Based on these considerations, I argue that the customary entitlements 

findings set out in the Ōrākei Decision continue to be entitled to respect.45  

 

Relevant findings in the Ōrākei Decision  

41. In my summary I will explain two key rulings from the Native Land Court: 5 

that Ngāti Whātua held ahi kā roa from about 1740 over Tāmaki Makaurau 

and that the iwi Heteraka Takapuna claimed for had no interests in 

Tāmaki.  

 

Ngāti Whātua held ahi kā roa from around 1740 over Tāmaki Makaurau  10 

42. The Native Land Court accepted that Ngāti Whātua Ōrākei gained mana 

whenua and ahi kā roa over Tāmaki Makaurau about 1740 after Tuperiri 

and Te Taoū attacked Tāmaki Makaurau and led to a decisive defeat of 

Waiohua. Tuperiri and Te Taoū then held undisputed possession of 

Tāmaki Makaurau.46  15 

 

43. Fenton reviewed Ngāti Whātua Ōrākei’s relationship with the land from 

about 1740 until 1840, when Governor Hobson arrived. Ngāti Whātua 

Ōrākei remained there until 1826, when they made a strategic withdrawal 

from Tāmaki Makaurau to avoid an incoming raid and slaughter from 20 

Ngāpuhi. Tāmaki Isthmus then was empty until Ngāti Whātua Ōrākei’s 

return in 1835. Despite withdrawing from the land, Fenton found that Ngāti 

Whātua Ōrākei still had rights over the land. No other iwi claimed the land 

while they were absent and Ngāti Whātua Ōrākei were the first to return 

in 1835. In his eyes “as title was in 1826, so it would be when the history 25 

resumed in 1835”. From 1835, they remained in Tāmaki Makaurau.47  

 

44. Fenton found this point based on consistent whakapapa evidence tracing 

back to about 1740, and support from many Pākehā who came to Tāmaki 

Makaurau in 1840 and found Ngāti Whātua Ōrākei to be the only Māori 30 

that lived there.48  
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Heteraka Takapuna’s failed arguments  

45. Heteraka claimed that, prior to Tuperiri’s conquest of Waiohua in around 

1740, Kapetaua of Ngāti Paoa conquered Waiohua and claimed Tāmaki 

Makaurau. Kapetaua attacked pa at Ōrākei and Kohimaramara (modern 

day Mission Bay), killing many before moving to Waiheke and settling 5 

there. In analysing this claim, Fenton distinguished Kapetaua’s attack as 

purely a raid for revenge and not a conquest. By failing to take possession 

of the land at Ōrākei and Kohimaramara, Kapetaua could not claim 

ongoing rights to Tāmaki Makaurau, however Kapetaua would have a 

claim to Waiheke.49  10 

 

46. Another argument Heteraka raised to challenge Ngāti Whātua Ōrākei’s 

mana whenua was that Tuperiri did not completely conquer Waiohua in 

around 1740, but that the Waiohua pā was maintained at Maungawhau. 

Fenton however rejected this as not credible. His questioning of witnesses 15 

found that they had never heard of a pā at Maungawhau since the 

conquest and Fenton suspected that it had been abandoned prior to Kiwi 

Tāmaki’s time.50  

 

Reply points on Native Land Court  20 

47. I take issue with Professor Belgrave’s reference to ‘exclusive’ at 

paragraph [16] of his evidence. There is no mention in the judgment about 

Ngāti Whātua Ōrākei claiming to have exclusive tikanga interests in 

Tāmaki. Belgrave may be using exclusive based on the Pākehā 

understanding of customary ownership at the time. Rather, Ngāti Whātua 25 

Ōrākei had primary mana whenua and ahi kā roa over Tamaki.51  

  

48. At paragraph [17] of Professor Belgrave’s evidence, he questions how Dr 

O’Malley and I have agreed with the findings in the judgment without 

considering the evidence presented before the Native Land Court. I do not 30 

accept first, that I did not turn my mind to the evidence presented, and 

second, that any modern day historian is in a better position to assess the 

evidence presented at the trial than Chief Judge Fenton and Assessor 

Henare Pukuatua at the hearing. They were able to interrogate the 
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witnesses and make assessments of the oral evidence that historians will 

not have access to.52  

 

49. At paragraph [80] of Professor Belgrave’s evidence, he says that iwi who 

did not attend Native Land Court hearings at the time were effectively 5 

silenced. I agree with him on this point, but it is not a relevant criticism of 

the Ōrākei judgment. Marutūāhu attended both hearings relating to the 

Ōrākei block and, through Heteraka Takapuna and other witnesses, had 

their histories presented to the Court.53  

 10 

50. At paragraphs [103] to [115] of Walter Ngamane’s brief, he recounts 

Marutūāhu’s connections to Waipapa and Taurarua. These claims were 

the same as Heteraka Takapuna’s claims that he raised in the Native Land 

Court hearings. These claims were also rejected by the Court.54  

 15 

Other points  

51. At paragraph [774] of Professor Belgrave’s evidence, he says that the 

isthmus can be divided into two zones: from Northcote in the north-west 

to Papakura in the south-east, and Maungawhau north of the line and 

Maungakiekie to the south. This line is informed by the harbours at 20 

Waitematā and Manukau and that Marutūāhu has greater claim to the land 

on north-eastern side of the isthmus and the southern shores of the 

Waitematā. This approach however is inconsistent with the take raupatu 

of Tāmaki Makaurau, where Te Taoū travelled from Te Okā (Point Erin) 

along the southern shores of the Waitematā to Kohimaramara, to Ōrākei 25 

and Taurarua, then they turned inland via Pukapuka to Maungakiekie, 

then to Mangere and capturing the whenua at each location.55 At 

Schedule 3 I illustrate Belgrave’s divide in a blue line and raupatu route in 

red.  

 30 

Comments on historian expert conference (28 January 2021)  

52. I have reviewed also the Contradictors’ report drawn up,56 it seems, not 

by the nominated drafter but by a group of attendees. Some of the 

differences between the two versions are not of major significance. 
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However, there are three instances of revised wording inserted in red in 

the Contradictors’ version that were not agreed to at the conference and, 

in two of those instances, were not even discussed at all in the conference 

to the best of my recollection.  

 5 

53. The first instance relates to 1.2(a) of the Plaintiff’s issues list. There was 

agreement that the isthmus was not totally deserted 1825-1835 and that 

various groups of people did visit the region from time to time. The notion 

that an entire iwi returned sporadically was certainly not agreed to by me 

and is contrary to my understanding of the historical sources.  10 

 

54. Secondly, most of the revisions in red to issue 7 of the Plaintiff’s list were 

not the subject of either agreement or disagreement. In particular, I mostly 

certainly did not agree (or disagree) with the inclusion of the wording “non-

exclusive ahi kā in central Tāmaki Makaurau.” My evidence, though, 15 

based on my experience and studies of tikanga and history is that ahi kā 

in the core area of an iwi’s occupation by its very nature cannot be “non-

exclusive”.  

 

55. Thirdly, the added wording in red in issue 1 of the Contradicting Parties 20 

list stating that there were no permanent settlements on the Tāmaki 

isthmus prior to 1820 is wildly inaccurate. It was not agreed to at the 

conference. My evidence refers to a number of permanent settlements of 

Te Taoū, Ngaoho and Te Uringutu on the Tāmaki isthmus prior to 1820 – 

not least Hikurangi pā on Maungakiekie.  25 
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SCHEDULE TWO 
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EXAMINATION CONTINUES:  MR HODDER 

A. And then there’s schedule 1, 2 and 3 attached. 

Q. And just while we’re there, can I just ask you in a sentence or two to 

explain schedule 1 for us? 

A. So schedule 1 is the map prepared by Agnes Sullivan with annotations I 5 

think in Sir Hugh Kāwharu’s own hand of handwriting, there’s a letter cut 

off on the right-hand side.  It’s from Sir Hugh’s Dimensions of 

Rangatiratanga document and it’s based on the Agnes Sullivan map 

which is in evidence before the Court, I believe. 

Q. Thank you, and schedule 2 in very difficult to read language at the bottom 10 

of the map there’s a reference to: “Agnes Sullivan, the Māori economy of 

Tāmaki 1820 to 1840, an unpublished manuscript.”  So if you explain – 

A. So this is not Agnes Sullivan’s map, this is the fishing routes and 

harvesting routes and cultivation places that she identified inserted on to 

a topographical map of the Central Auckland and West Auckland area. 15 

Q. Thank you and then just to be clear into, on schedule 3 you’ve just 

explained it to us but the red and blue lines? 

A. So the map with the blue line and without the red line on it, appears in 

Professor Belgrave’s evidence which is about Marutūāhu being a 

maritime people coming from the east into the Waitematā area and with 20 

comments on the lack of Ngāti Whātua ahi kā in the southern shores of 

the Waitematā.  What I have added to that map is a red line which is 

based on the evidence of Paora Tūhaere to the Native Land Court later 

published by the Journal of the Polynesian Society and it tracks the 

raupatu route of the Te Taoū warriors coming from the Kaipara from the 25 

upper Waitematā, past Te Okā, Point Erin, at which point they all hid a lot 

of the warriors and they came around to Kohimaramara, Kohimaramara 

your Honour of course is Mission Bay, it’s not Kohimarama, it’s 

Kohimaramara, it’s Mission Bay.  They had a battle there, the battle at 

Ōrākei, a battle at Taurarua which is Judges Bay and then they came 30 

across the isthmus, through and past Maungakiekie across to Māngere 

and that’s where there was the final defeat of Waiohua and the end of the 

raupatu phase, following which ahi kā roa kicks into place.   
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Q. Thank you, just perhaps to explain for everyone Paora Tūhaere, who is 

he? 

A. Paora Tūhaere was a nephew of Te Kawau and a major leader of Ngāti 

Whātua in the 19th century and a major communicator between Ngāti 

Whātua and the Government.  He served in various positions with the 5 

colonial Government.  He was an assessor, native assessor, respected 

in both Māori circles and in Pākehā circles and that accounts I think for 

his narrative being translated by Mr Graham and published in the Journal 

of Polynesian Society.  

1115 10 

CROSS-EXAMINATION:  MS HAURAKI 

Q. Tēnā koe, Professor Williams, ko Tara Hauraki tōku ingoa he roia ahau 

mo te Ngāti Pāoa Iwi Trust.  My apologies for having to do this via VMR 

but I’ve had a bit of a cold and in the current environment it wasn’t 

appropriate for me to fly up to Auckland.   15 

A. Tēnā koe. 

Q. Tēnā koe.  I really just have one theme that I would like to sort of explore 

with you and that’s around the Marutūāhu confederation and how those 

tribes interacted and I suppose how they made their connections into 

Tāmaki.  So if I could you to your statement of evidence dated 2nd of June 20 

and at paragraph 23, that’s at page 201.00623 of the common bundle, I 

think that’s the paragraph you just made a minor correction to, I’ll just read 

out that paragraph to you.  “The Marutūāhu Collective consists of five iwi 

who all whakapapa to Marutūāhu, being Ngāti Pāoa, Ngāti Maru, 

Ngāti Tamaterā, Ngāti Whanaunga and Te Patukirikiri.  The Marutūāhu 25 

Collective are all located in the Hauraki region including the Gulf seas and 

islands west and north of the Waitematā Harbour entrance.  From my 

historical analysis, I understand that of these five iwi only Ngāti Pāoa had 

relevant tikanga relationships with the people at Ōrākei and the place 

itself.”  So based on what you’ve said in that paragraph, is it your view 30 

that the iwi of the Marutūāhu Collective other than Ngāti Pāoa do not have 

tikanga relationships or connections with Ōrākei? 
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A. I think I should explain what I mean by “tikanga relationships” there.  I’m 

talking there about the tikanga relationships that lead to appropriate 

claims of mana whenua based on raupatu, ahi kā roa and ongoing 

connections.  Of course there are whakapapa relationships between the 

various iwi of the Marutūāhu confederation but that Ngāti Pāoa was the 5 

iwi that lived generally peacefully with Ngāti Whātua over the years 

preceding 1840 and after 1840 and assisted each other on occasions and 

there were disputes on occasions but that they were the relevant 

Marutūāhu iwi in the Tāmaki area based of course prior to 1821 in 

particular at Mokoia and Mauinaina in modern-day Panmure. 10 

Q. And so in relation to the other Marutūāhu iwi, you’ve sort of talked about 

they had whakapapa connections but how would you describe their 

connections to Tāmaki? 

A. Well, when I say – when you say Tāmaki, I would answer in relation to 

Central Tāmaki. 15 

Q. Yes. 

A. And the historical evidence that I’ve considered, the other four iwi of that 

Marutūāhu Confederation, which worked together sometimes and not 

together at other times as well, those other four do obviously have 

whakapapa connections to each other but not relevant mana whenua 20 

connections to the central isthmus.  By the central isthmus in that answer, 

I’m acknowledging the Ngāti Pāoa presence on the eastern part of the 

isthmus and the Ngāti Whātua Ōrākei presence in the central part of the 

isthmus. 

Q. And you’ve sort of just touched on this in your answer but I’m quite 25 

interested in your understanding of how a confederation of tribes works, 

so you’ve said that they might sometimes act together, forge alliances for 

certain purposes and you might share resources, but you might also act 

against each other, and that would be true of the Marutūāhu 

confederation, wouldn’t it? 30 

A. Yes.  I mean in tikanga terms, I think I agree with most of the writing about 

the collective entities of Māori society which is that hapū was the primary 

operating unit.  As Chief Judge Durie and others have noted, 

governments, the Crown agencies rather like to deal with larger groups 
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than hapū and so iwi became a predominant presenting element to meet 

the Crown.  But in earlier periods of time there were confederations of iwi 

hapū who were joined together for particular purposes.  They would have 

ancestral tupuna links with each other, they would fall out with each other, 

fight against each other sometimes and fight together sometimes, and 5 

work together sometimes, and trade with others sometimes.  But each of 

those iwi, if they are an iwi with mana whenua, would have a 

mana whenua of their own somewhere and would from that base connect 

with other people.  Another confederation is the Waikato-Tainui 

confederation where Kīngitanga created a strong form of leadership 10 

around the mana of the tangata of Pōtatau Te Wherowhero and that 

encompasses a very wide range of iwi and hapū in, not just in the Waikato 

either.  So a confederation is a Pākehā term, alliance might be another 

term at times, they are groups that have links with each other.  The term 

“confederation” has most frequently been seen in the writings about the 15 

past that I have read Te  Aroha confederation people talk about, the really 

very large number of iwi hapū who comprised that, they don’t all agree 

with each other any one time, they have links with each other.  And I think 

that applies to the Marutūāhu Collective, as it’s now called, confederation 

it’s sometimes called, which covers a territory covering the whole of 20 

Coromandel Peninsula and Hauraki Plains and the Miranda coastline as 

it’s now known, Whakatīwai, all the way round, and all of the Gulf islands, 

very substantial area with a number of different iwi.  And of course within 

those iwi, a very large number of different hapū.   

Q. So I think that you’re saying is even within a confederation each tribe 25 

would still have its own identity and its own tribal territory sort of distinct 

from the area that might be covered by the entire confederation of tribes? 

A. Yes, I would agree with that statement.     

Q. And each individual iwi would also be able to act on its own and in its own 

interests? 30 

A. Yes, and sometimes against the interests of other members of the 

confederation.  And sometimes with them, yes. 

Q. So I guess while Ngāti Pāoa might have had and continue to exercise 

rights and interests in part of Central Tāmaki, I suppose to put it 
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colloquially the other iwi of Marutūāhu would not necessarily get those 

same rights and interests simply because they had acted as a 

confederation from time to time? 

A. No.  I think Ngāti Pāoa was the gateway into Tāmaki for the other 

Marutūāhu iwi which became particularly relevant when Pākehā settlers 5 

came and the Government came to Auckland and so that Ngāti Tamaterā, 

Ngāti Whanaunga, Ngāti Maru got on their waka and came up to 

Auckland and traded vigorously and well in the early years of the 

settlement.  But their gateway to Auckland was through Ngāti Pāoa. 

 10 

MS COATES ADDRESSES THE COURT – HOUSEKEEPING (11:25:25) 

COURT ADJOURNS: 11.26 AM 
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COURT RESUMES: 11.48 AM 

CROSS-EXAMINATION:  MS COATES 

Q. Tēnā koe e te rangatira. 

A. Tēnā koe. 

Q. Ngā mihi nui ki a koe mō tō kōrero i te rā nei.  You’re well aware of who I 5 

am but, just so you know, I’m counsel for Te Ākitai Waiohua in these 

proceedings.  Do I call you Professor or Doctor?  What’s your preference?  

A. Well, look – 

Q. I’m familiar with Professor. 

A. – Dr Ward loses his doctorate when he’s in this Court so I don’t know. 10 

THE COURT:  

Not necessarily. 

CROSS-EXAMINATION CONTINUES:  MS COATES 

Q. I’ll stick with Professor, stays for life. 

A. All right, that’s fine. 15 

Q. So you acknowledge you’ve worked closely with Ngāti Whātua 

throughout your career? 

A. Yes.   

Q. And that continues to the present day? 

A. To this very day. 20 

Q. And in particular you worked closely with Sir Kāwharu for many years? 

A. Well, more closely with Joe Hawke and the Ōrākei Māori Action 

Committee people.  In the earlier years Sir Hugh didn’t think too much of 

me really because I was sort of the lawyer for the protestors.  But later on 

we came together when the trust board was established after 1991 and 25 

so I helped with the Wai 388 claim. 

Q. And in your evidence you call him the “foremost kaumatua of 

Ngāti Whātua Ōrākei in his time.” 

A. Yes. 

Q. And of course he was recognised as a leader by Ngāti Whātua elders 30 

from a very young age? 
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A. Yes, including the change of the name to the name Kāwharu. 

Q. And he was the chair of Ngāti Whātua Ōrākei Māori Trust Board for 

26 years? 

A. Yes. 

Q. Devoted the last 10 years of his life to the settlement of the Ngāti Whātua 5 

claims? 

A. Yes. 

Q. Presided over the Treaty settlement negotiators that ultimately 

culminated in the 2006 AIP? 

A. Yes.  Yeah, of course he was also a member of the Waitangi Tribunal. 10 

Q. And you assisted him with those negotiations or, in particular, the Agreed 

Historical Account, is that right? 

A. Yes, so in my earlier work with Ngāti Whātua I was just an unpaid activist 

lawyer but I think beginning from about 1999 through to 2006 I was 

commissioned as a historian to assist in the historical account, not as a 15 

lawyer but as a historian, and the historical account was the main focus 

of my contribution. 

Q. And a significant focus of Sir Hugh’s life work was recording Ngāti Whātua 

Ōrākei history and there’s a number of different articles and chapters in 

various things where he’s done that, and books? 20 

A. Yes.  The one that I’ve relied on most in my evidence is his piece called 

Dimensions. 

Q. Dimensions of Rangatiratanga? 

A. Of Rangatiratanga. 

Q. So it’s fair to say he dedicated his life as a leader of Ngāti Whātua Ōrākei? 25 

A. Yes.  Well, he was absent of course for a long time from Tāmaki, he was 

in other parts of the world, he was in Oxford, he was in Palmerston North, 

but – so there were plenty of leaders of Ngāti Whātua in Ōrākei who 

maintained the leadership mantle, it wasn’t just Sir Hugh Kāwharu.  

Q. And he was an advocate for Ngāti Whātua Ōrākei? 30 

A. He was. 

Q. In her evidence in this court Sir Hugh Kāwharu’s daughter, Ms Kāwharu, 

acknowledged she was familiar with the High Court Rules but because of 

her involvement in aspects of the events surrounding this proceeding she 
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didn’t consider herself an independent expert on a number of different 

matters.  So you’d agree that people bring their particular background, 

experience, knowledge and opinions into their work and 

Sir Hugh Kāwharu would be no different? 

A. Sir Hugh himself? 5 

Q. Yes. 

A. That’s true. 

Q. And in fact that’s one of the reasons you say he’s unique, because he’s 

not independent from Ngāti Whātua, he brings his own knowledge of 

Ngāti Whātua tikanga to his academic work, is that right? 10 

A. Yeah, he’s both an esteemed and highly acknowledged anthropologist 

and ennobled person in the realm of New Zealand and a leading member 

of Ngāti Whātua Ōrākei. 

Q. Given Sir Hugh’s background, whilst he’s an academic he would not be 

considered independent if he were to provide evidence in these 15 

proceedings, would he? 

A. No, he wouldn’t be, no. 

Q. And so it must be acknowledged that his academic work is Ngāti Whātua 

centric in particular? 

A. Oh, he did a lot of work on anthropology issues that were external to 20 

Ngāti Whātua.  It wasn’t his only focus by any means. 

Q. So not his only focus but of course he would have had an interest in, he 

wrote a number of articles in that respect in highlighting the tikanga and 

the interests of Ngāti Whātua Ōrākei in particular? 

A. Yes. 25 

Q. So he would not be a neutral commentator on the history of Tāmaki, is 

that correct? 

A. I don’t believe there’s any such thing as a neutral commentator.  I don’t 

believe that anyone can be neutral and I don’t actually believe in the term 

“objectivity” either.  So if you’re asking my personal opinion, no one can 30 

be a neutral commentator. 

Q. So his works, I guess the point just being, his works must be viewed in 

the light of his background and experience and context because no one’s 

neutral? 
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A. Yes. 

THE COURT ADDRESSES WITNESS – AUDIBILITY (11:54:42) 

CROSS-EXAMINATION CONTINUES:  MS COATES 

Q. In terms of your evidence for these proceedings, you were asked to 

provide evidence about the history of Ngāti Whātua Ōrākei and their 5 

relationship with the land from first interactions with settlers until the 

Ōrākei decision, is that the broad scope, including the Ōrākei decision, is 

that the broad scope of your evidence? 

A. Yes, although it included some pre 1840 customary interests evidence. 

Q. In terms of what I plan on focusing on, you didn’t address this much in 10 

your summary but in your substantive evidence you provide, well, 

evidence and conclusions on tikanga, don’t you? 

A. Yes. 

Q. So I’m going to primarily focus on tikanga and a couple of questions in 

respect of the Ōrākei court matters.  In terms of your expertise in tikanga, 15 

how would you describe that expertise? 

A. So I don’t claim expertise as a cultural insider within Te Ao Māori or within 

any particular iwi of Te Ao Māori.  My expertise is in having read a good 

deal of work on tikanga.  My knowledge is derived from the people whom 

I’ve worked with over the years, firstly as a political activist learning about 20 

tuku from people like Eva Rickard over the Raglan airport golf course, 

Ngāneko Minhinnick on kaitiakitanga around the Manukau Harbour or 

Manuka Harbour, as a solitary Pākehā, fully Pākehā, if there’s such a 

thing, member of tikanga Māori within the Anglican Church working with 

people like Reverend Maori Marsden, Bishop Manuhuia Bennett, 25 

Bishop Whakahuihui Vercoe, Professor Whatarangi Winiata.  And then 

later being commissioned by Māori to write on mātauranga Māori in 

particular for the Wai 262 claimants before the Tribunal.  And then as 

part of the advisory group to the New Zealand Law Commission set up 

to follow up the work of Chief Judge Durie working with 30 

Professor Patu Hohepa and Waireti Norman and working with Joe, now 

Sir Joseph Williams on a paper called He Aha Te Tikanga Māori.  So I’ve 
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been both a person who’s acquired experience working alongside people 

and working with them on issues and also invited by Māori to use my 

writing skills to write about mātauranga Māori and tikanga issues. 

Q. And most recently you gave evidence on tikanga in the High Court as 

well, haven’t you? 5 

A. Last year in the various hapū of Whakatohea seeking customary marine 

title under the takutai moana legislation. 

Q. So you would consider yourself fairly well briefed on tikanga and have 

worked with a number of different iwi but of course you wouldn’t consider 

yourself an expert necessarily, well, in relation to Te Ākitai tikanga for 10 

example? 

A. No, my knowledge is primarily of the conceptual regulators, to use 

Judge Durie’s term, later Justice Durie, the fundamental principles I think 

was the term used by Hirini Mead, and their application in particular 

circumstances.  I must say that my work with the Anglican Church did 15 

involve a great deal of discussion about precise applications of tikanga in 

a context where the church constitution had been changed from a 

monocultural Pākehā church to a three tikanga church in which I advised 

tikanga Māori on their relationships with tikanga Pākehā and tikanga 

Pacifica, and so we had a whole range of specific tikanga issues we had 20 

to wrestle with and I was involved for about 12 or 13 years meetings of 

the Runanga Whaiti, the Standing Committee, every two months and so 

on.  So practical application of tikanga in a variety of circumstances and 

around different rohe of the country. 

1200 25 

Q. And in your affidavit you refer and expand upon those principles of tikanga 

that are relied upon by Ngāti Whātua Ōrākei, so in particular, the five 

principles of ahi kā; mana whenua, take tuku, take whenua and take hoko, 

is that right? 

A. Yeah that five fold selection, there’s a number of other possible 30 

conceptual regulators you might include in that list but that comes from 

the first draft of the paper How to Tikanga Māori, drafted by Joe Williams 

as he then was and then he was too busy so he asked me to do the 
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second draft and both drafts are quoted by the Law Commission in its 

Custom Law study paper.   

Q. Hopefully your name is on the paper as well. 

A. Yeah they are, my name’s there as well as his. 

Q. So you’d acknowledge – 5 

A. We are both Wiremu Karu-whā, we are both Four-eyes Williamses. 

Q. Kia ora.  So beyond those, you would of course, although only five are 

listed, there are a number of other tikanga principles that are an important 

part of tikanga? 

A. Yes and different people had, would put different emphasis on other 10 

concepts.  Cleve Barlow for example in his writings thought that mauri 

was really important and other people don’t have mauri on that list but all 

of these are part of the debate that would go on whenever you have a 

real life tikanga situation where these general principles have to be 

applied to specific instances and they will be applied on a case-by-case 15 

basis, generally. 

Q. So you’d agree that, well (1) those principles are interwoven? 

A. Yes. 

Q. And I think in your brief of evidence for Edwards and I can take you there 

if you want but I’ll just read it out, you’ve stated: “The selective application 20 

of aspects of custom law by cultural outsiders who operate within the state 

legal system may turn out to be just as subversive for the ongoing vitality 

and potency of tikanga Māori as attempts in the past at direct suppression 

or extinguishment.”  Is that referring to the taking of just one principle out 

and – like kaitiakitanga for example and not placing it in its full cultural 25 

context? 

A. Do you mind taking me to that statement, it’d be easier for me to comment 

on it if I could see it in front of me. 

Q. I’m a visual person as well so if we could go to 342.27983, which is 

document 3 and paragraph 24.  So I think I started from the middle: “The 30 

selective application of aspects of custom law.”   

A. Yes the emphasis there is on the importance of not seeking to come up 

with a codification.  I’m influenced there by the Custom Law paper of 

Eddie Taihakurei Durie dated originally 1994, where his – that paper was 
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written primarily to discourage his colleagues on the Māori Land Court 

Bench and on the Waitangi Tribunal from saying: “Oh we’ve got a tikanga 

issue, let’s see what Norman Smith says in Māori Land Law,” book first 

published in 1942 and later published in 1960 and I think immediately 

again later.  So, the Norman Smith, Judge Norman Smith approach, very 5 

much looked like it was trying to codify and when you codify you tend to 

ossify rules and the tikanga maintains fundamental principles but of 

course as circumstances change, then there may need to be change 

within the tikanga.  The reference to “cultural outsiders,” however well-

meaning, “who operate within the state legal system,” is primarily 10 

addressed not so much as people like your Honour in this Court but by 

local government officials, people seeking evidence in the Environment 

Court and application of Resource Management consents and so on and 

certainly there are quite a few examples of very peculiar application of the 

principle of kaitiakitanga in that forum. 15 

Q. Based on what you said before, would you agree that tikanga principles 

are difficult to apply in the abstract, you need to apply them to sp – well, 

you can generally understand what they mean but you need to apply them 

to the specific circumstances, to see how they play out in any given 

circumstance? 20 

A. Yes, you do need to see how they play out in particular circumstances. 

Q. So they’re context dependent? 

A. Context dependent? 

Q. Mmm? 

A. Yes, but I think and the paper that – I’ll call him Sir Joseph now – and I 25 

collaborated on, we urged that the regulators, the main fundamental 

principles were largely without question.  Their application would be the 

issue into the particular context, yes.   

Q. So how for example kaitiaki – oh well whanaungatanga plays out will 

depend on the individual people that are involved, the collectives 30 

involved, existing relationships and the relevance and operation of other 

principles in any given context, would you agree with that? 

A. Well yes but I would also say that of course whanaungatanga by itself is 

not appropriate, it’s got to be looked at –  



706 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

Q. In its broader context? 

A. In its broader context and its broader tikanga context, including notions of 

mana. 

Q. And you have warned against the codification of tikanga and in this paper, 

the Edwards sorry affidavit, you say: “Codification is the very antithesis of 5 

tikanga Māori for reasons what is considered tikanga in a moment in time 

and prevents tikanga from responding to the specialist circumstances of 

particular cases in the future,” and that’s at paragraph 43 if you’d like to 

see that.  So that aligns with Justice Joe’s warning, to codify tikanga is to 

kill it, is that right? 10 

A. I don’t think Justice Williams believes that tikanga could ever be killed, it’s 

bound to be here forever I think is his hope and but freezing it in one 

particular static version and that comes from a concern, which I’m aware 

of from my academic studies in another continent, in Africa, that Western 

colonial observers travelling around the world had a view of customary 15 

law wherever they found it as something that was ancient, fixed and static 

and that’s the antithesis of what customary law is in most communities 

around the world, including in this country.  

Q. So you would warn against freezing it in terms of one version but also at 

one time, so a particular point in time as well? 20 

A. Yes, clarity may be reached at a particular point in time and then 

circumstances may change. 

Q. Kia ora.  In terms of the tikanga values, if I could take you to paragraph 

47 of that same document.  Now you’ve said that: “They all need to be 

seen in relation to each other,” but you would agree that or you say here 25 

that: “Whanaungatanga is the most pervasive value in tikanga Māori”? 

A. Yes, and then the glue that held the Māori world together, is whakapapa 

or genealogy. 

Q. And so you would agree that that often means or (1) that emphasises 

relationships between people as well as relationships between people 30 

and natural resources and non-people, sorry if there’s a better way of 

phrasing that?   

A. Um, well – 

Q. Between the natural world, between the physical world? 
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A. Yes, there’s a reference there to “atua,” spiritual energy, so that as I say 

in my evidence, although we are talking in these proceedings primarily 

about mana whenua, mana whenua can never be seen by itself.  Mana 

whenua is mana atua, mana tangata, mana whenua and relationships 

between people and places and what Pākehā tend to call “legends.” 5 

Q. So the idea of whanaungatanga is about looking for connections between 

people and place? 

A. It’s got notions of inclusiveness.  If you can’t, if you go to visit some people 

in another district and you don’t have any way of connecting yourself to 

those people from some type of whanaunga connection, then you don’t 10 

exist. 

1210 

Q. So you’d agree that whanaungatanga means that separation between 

groups is downplayed, instead you’re looking for connections usually? 

A. Yes, but whanaungatanga also requires that those who are for example 15 

being, welcoming people to their place, have the respect owed to them 

as the people of that place.  So, whanaungatanga by itself if you know 

your whakapapa, can provide you with a platform for speaking but it 

doesn’t necessarily provide you a platform for claiming rights such as 

mana whenua, rights in a particular area. 20 

Q. But you’d recognise that whanaungatanga contributes to the difficulty 

Māori have in laying down territorial boundaries with precision? 

A. Chief Judge Durie in his 1994 paper distinguished between resource 

boundaries and political boundaries and I think he’s right to suggest that 

there are, there are ways in which political boundaries are tolerably clear 25 

but resource boundaries around contested edges can sometimes be less 

clear.  Certainly when you hear the whaikōrero of elders, they will often 

identify a range of maunga that go around their rohe and that looks like a 

sort of a political boundary and because those maunga don’t shift, that’s 

reasonably fixed but the relationships between the peoples and those 30 

places may have some interconnections and they will be worked out over 

the course of time from place to place. 

Q. Just to round off my questions on whanaungatanga, you’ve recognised 

that it’s opposed to the very notion of exclusiveness, is that right? 
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A. It’s opposed to the – yes, it tends to encourage inclusiveness in terms of: 

“Yes I am related to you, so therefore we have a connection with each 

other.”  If I can give a specific example, I was at a meeting at Ōrākei 

Marae in 1984 when Ngāti Whātua elders called for a meeting with the 

then Minister of Māori Affairs, Mr Ben Couch and they wished that marae 5 

which at that stage legally was a national marae, not belonging to Ngāti 

Whātua, to be transferred to the mana of Ngāti Whātua and based on 

whanaungatanga, they invited a number of elders to come to that hui.  

One of them was my friend the Reverend Māori Marsden and he looked 

at the name of the house and he said: “This is Tumutumuwhenua, this 10 

house,” and he did a whakapapa from Tumutumuwhenua to himself.  And 

then he went back to Tumutumuwhenua and followed a different 

whakapapa, all the way down to himself.  And then he went back to 

Tumutumuwhenua and went down, five times he went down and showed 

whaka – whanaunga links between himself and Tumutumuwhenua and 15 

then he said to the Minister, he did all that in Māori and then he said to 

the Minister in English: “I am Ngāi Takoto but I think my five whakapapa 

links to Tumutumuwhenua, the name of this house, give me the right to 

speak in support of Ngāti Whātua on this issue.”  So those 

whanaungatanga, whakapapa links are going all over the motu, through 20 

people who live in lots of different places but they are all connected.  At 

the end of it though he says: “I’m Ngāi Takoto,” and he and his wife Jane 

are buried in the Ngāi Takoto heartland or core area or whatever we want 

to call it, in Awanui, north of Kaitaia.   

Q. You before made a distinction between resource and political boundaries 25 

and in your evidence in the MACA hearing you say: “Rights and land are 

traditionally complex and interlinked.”  So you would recognise that that 

complexity is not only internal to iwi but also with other iwi, as well? 

A. Yes and in particular, on the edges of people’s territories.  So that in the 

core area, there’s more or less a monopoly of the ahi kā group but they 30 

may share in various ways and in the hearing that you’re referring to 

which my evidence was given last year before Justice Churchman, the 

Ōhiwa Harbour is one of the areas which you as counsel will know does 
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have some issues around various non-exclusive resource uses within an 

area.   

Q. And in that hearing, there were a number of groups that acknowledged 

that there was shared mana whenua within the Ōhiwa Harbour, is that 

right, or I’m not sure if you’re aware of that level of detail? 5 

A. I left that up to counsel to make submissions on that because the wording 

in the Act of course has got the word “exclusive” in it unfortunately. 

Q. You gave evidence in the Te Tau Ihu inquiry for Ngāti Tama, is that 

correct? 

A. Ngāti Tama ki Te Tau Ihu.  Ngāti Tama is in various parts of the country, 10 

the iwi entity that I gave evidence for was the section of Ngāti Tama that 

finished up in the Whakatū area, that’s Nelson. 

Q. If I could just go to that report which is at document 4, which starts at 

344.29025 and go down to 29063.  And if you stop there.  So I just redraw 

your attention, noting it’s probably been a while, to the chapter or part 15 

where you talk about: “A hapū iwi overlaps in a region without state-like 

boundaries,” and if you could just refresh your memory of where you take 

your starting point which is: “The views expressed by the Tribunal during 

the Eastern Bay of Plenty hearings in 1994.”  So if you can just scroll 

down a little bit, there’s just that quote there from the Eastern Bay of 20 

Plenty hearings.  If you could just read that to yourself.  

A. Yes.  I assisted the Chief Judge in that hearing. 

Q. Your connections are vast.  Would you agree that in terms of the two 

passages there, that the Ngāti Whātua position is effectively the 

arrangement that the Tribunal in this inquiry are saying that they are not 25 

convinced about, that is, the position that seem to see iwi arranged as 

state-like institutions with singular authority and control, they don’t put it 

like that, but that’s what I assume it means, with borders of approximate 

definition fuzzed only by minor contestable zones? 

A. Well I’d refer to the next sentence which says: “It appears that in several 30 

districts, the overlaps were extensive,” but that doesn’t mean to say that 

in all districts the overlaps are extensive.  This evidence was focused on 

Te Tau Ihu, the northern part of the South Island, Te Waipounamu or Te 

Tau Ihu o te Waka o Māui, and the heading above about, if you go back 
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to it, I think my heading is: “Iwi hapū overlaps in a region without state-like 

boundaries.”  The historical context there was of a raupatu by five iwi, 

usually called the Taranaki Kāwhia – would you use the word 

“confederation”?  Anyway, the group of iwi that combined together under 

the leadership of Te Rauparaha, to go conquering various people in 5 

different parts of the southern North Island and northern South Island, 

and that was as recently as 1828.  So if the raupatu was the start of the 

take for mana whenua in the Tau Ihu area, there’s very, very little time to 

get your ahi kā roa worked out to get the boundaries between the five 

different Taranaki Kāwhia iwi, let alone consider whether the three 10 

Kurahaupō iwi who had been defeated in battle by the Te Rauparaha 

warriors, whether they had a place.  And so as at 1839 when the New 

Zealand Company first turned up and 1840 when the Crown first turned 

up, this was clearly a very unsettled zone.  So the overlaps were 

extensive in that area indeed. 15 

1220 

Q. But that paragraph is referring to the Bay of Plenty as well. 

A. Yes, I know, and that in that particular context of the Eastern Bay of Plenty 

hearings, the overlaps that were extensive again depends on some 

historical circumstances.  So on the western border of the Ngāti Awa rohe 20 

as claimed by Ta Hirini Mead and the Ngāti Awa claimants, there were 

overlaps that were extensive in part because the Crown had chosen to 

bestow land on Te Arawa hapū that had fought alongside the Crown in 

the wars around the period of 1865, and so there were some significant 

issues with the Ngāti Pikiao and Ngāti Makino and other hapū on that 25 

western side, plus the fact that Ngāti Tūwharetoa ki Kawerau also claimed 

an independent entity outside of Ngāti Awa.  And on the eastern end of 

the Ngāti Awa Eastern Bay of Plenty hearing district was Ōhiwa Harbour 

which has been highly contentious right through to the disputes around 

fisheries allocations last century and so on.  So there was a very solid 30 

core of Ngāti Awa territory though in between and it’s the question of 

boundaries how wide the area of contested zone is will depend on 

historical context and evidence. 
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Q. But both of those example indicate that those overlaps can be extensive, 

depending on – you have to look at the historic history of it – 

A. Yes. 

Q. – but of course they can be extensive? 

A. They could be.  And they are in some places. 5 

Q. Could I just take you to… 

A. If you go to Maungapohatu I don’t think anyone would say it was anything 

other than Tūhoe territory. 

Q. Yes, so there are areas where exclusivity exists but there’s also areas of 

large overlap, is that accurate? 10 

A. It wouldn’t invariably be so.  Some iwi have maintained their 

mana whenua for a very long time in the same place and been unaffected 

by the events that have taken place since the colonial state arrived in 

1840.  Others have been seriously affected by events since 1840 and so 

tikanga seeking to adjust to the new situation there are sometimes 15 

overlaps that have arisen as with that example of the Te Arawa hapū on 

the western border of Ngāti Awa.   

Q. Would you agree that in these areas where there are extensive overlaps 

that only one group would hold mana whenua? 

A. In the area? 20 

Q. Of overlap. 

A. Of overlap. 

Q. And that can be extensive as we’ve illustrated. 

A. No.  My understanding of mana whenua as in mana atua, mana tangata, 

mana whenua, is that there is a rohe or a takiwā where this iwi or hapū 25 

has its home.  And if there are – and they had mana whenua there.  If 

there are contested zones, then they are contested zones, presumably, 

well, no, always, I presume, with other iwi who have their own mana 

whenua rohe somewhere else. 

Q. Could I just take you to document – and we’ll keep this one up because 30 

we’ll be going back to this – document 103.00992, and 23742.  Sorry, 

that’s the wrong document.  336.23724, so that should be the Ngāti Awa 

Raupatu Report, and 23742.  This is a map of the Ngāti Awa rohe and 
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the Tuwharetoa ki Kawerau rohe and there you’ll see that there’s 

extensive overlap, as I would put it.   

A. Yes, the – 

Q. How would you explain that in terms of who has mana whenua where? 

A. Your Honour, I was present with the Waitangi Tribunal when the hearing 5 

took place near Kawerau of the Tuwharetoa ki Kawerau aspect of this 

claim and Tuwharetoa ki Kawerau represented by Dr Rodney Harrison 

welcomed the Tribunal and other members of Ngāti Awa onto the marae.  

And the people coming onto the marae replied to the welcome from 

Ngāti Tuwharetoa ki Kawerau by announcing that they were not being 10 

welcomed as manuhiri because they had mana whenua there.  So this is 

a situation of a total overlap as to whether Ngāti Tuwharetoa ki Kawerau 

even exists and the Ngāti Awa evidence was that because Ngāti Awa had 

become – had the stigma of being a people that had committed murders 

and had their leaders executed, they were tangata hara, they were people 15 

who had sinned and other people sought to disentangle themselves from 

the name of Ngāti Awa, so Ngāti Awa became a bad name.  And so that 

contest took place and it’s replicated by that overlap there.  So that’s not 

an example that bears any similarity to anything that I know of in the 

Tāmaki Makaurau isthmus. 20 

Q. I guess the questions are really just around the idea of overlaps and 

exclusivity given the Ngāti Whatua position is that there can only be one 

group with mana whenua in one given place.  And there’s a number of 

examples I suggest where it’s more complicated than that and this is one 

of them. 25 

A. Well, this is certainly an example where Ngāti Awa were saying there is 

only one mana whenua group and their Ngāti Awa whakapapa cover that 

whole territory, whereas Tuwharetoa, who of course are primarily these 

days and for many centuries based around Lake Taupo further south, 

they came into the country through this route and on the Tuwharetoa 30 

ki Kawerau version of history some of them stayed and they remained an 

independent iwi, or hapū, and so that’s the context of that particular 

dispute.            

1230 
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Q. Can I take you back to your Ngāti Tama report and that second paragraph 

again, which suggests that at least in relation to this area that there were 

extensive overlaps, that there can be examples of discrete tribal enclaves 

within larger compacts, and that they can hold such access on their own 

authority and not as clients of local regimes.  Does that suggest that in 5 

relation to Tuwharetoa, for example, that they might have their own 

authority that exists separately to that of Ngāti Awa’s? 

A. After reviewing the evidence given in that case, the Tribunal did make 

findings in favour of Tuwharetoa ki Kawerau.  But that paragraph there is 

referring primarily to Ōhiwa, I think.  And the Tribunal didn’t make any 10 

conclusive findings about Ōhiwa, they just said this is an area where this 

may exist. 

Q. If I could take you down in this same report to 29064, which is the next 

page, and carry on down to the bottom.  So in this particular case, and 

you've already explained it, but you also recognised that there are 15 

extensive overlaps such that it’s difficult to identify any areas of discrete 

tribal enclaves, and I think you go on to name one, which is Wakapuaka, 

is that right? 

A. Yes. 

Q. And even in respect of Wakapuaka, that was contested by another iwi? 20 

A. Yes. 

Q. Would Ngāti Tama have claimed, apart from that discrete enclave which 

they claimed exclusively over, would they have claimed mana whenua 

beyond that exclusive enclave? 

A. Yes, they did.  Motupipi in particular in what’s now called Golden Bay, 25 

and in some parts of Motueka I think as well.  So my comment there in 

that report, and now today in this court, is that this was a situation where 

five iwi had come as essentially one ope, one taua, ope taua, and were 

now trying to work out where they were going to settle.  And that of course 

is very, very different from the situation we’re dealing with here in Tāmaki, 30 

where the raupatu was a long time ago in the eighteenth century, a date 

somewhere between 1740 and 1790 would be the latest date you could 

put on it, so more than a century had gone by for mana whenua, ahi kā 

roa links to be sorted out.  That was not the case in Te Tau Ihu, in the 
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north of the South Island, and so each of the five iwi that had co-operated 

under the leadership of Te Rauparaha were all trying to sort out their 

particular mana whenua areas, and the Ngāti Tama evidence really was 

that the only one that they could clearly claim some exclusivity or – that’s 

not the right word – some clear mana whenua over, was the Whakapuaka 5 

block.  But they were in other places, and that’s also complicated because 

Ngāti Toa said: “Actually, it’s all ours, because it was our chief 

Te Rauparaha that conquered the Kurahaupō iwi and went and bashed 

up Ngāi Tahu as well, and the paramountcy of the mana tangata of 

Te Rauparaha was that the whole of the north of the South Island should 10 

be under just Ngāti Toa.”  So that hadn't been worked out, we hadn't – 

the consequences, there had been some raupatu encounters, there had 

been some new settlers from Taranaki and Kawhia areas that had arrived, 

and they were still trying to work out what their boundaries for resource 

allocation as well as political boundaries might be. 15 

Q. So it’s messy and there’s reasons for that, but in this context you'd 

acknowledge that there were multiple groups that held mana whenua 

because of that messy context in one place, or at least they overlapped? 

A. There were multiple claims of mana whenua, yes.  But I wouldn't say that 

there were solid mana whenua claims that had been established as at 20 

1840. 

Q. If I can take you back to your Edwards brief.  At paragraph 96, go down, 

you state: “The authority of a hapū in an area was not necessarily 

exclusive,” and then you go on to talk about resources.  By authority there, 

did you mean mana whenua? 25 

A. That’s not me, that’s then Chief Judge Durie, that’s a quotation from his 

1994 paper, and I draw your attention to the previous paragraph, above 

bullet point, “authority radiating from a central heart to uncertain fringes”. 

Q. So in terms of the authority of a hapū in an area that was not necessarily 

exclusive, that would be referring to the uncertain fringes? 30 

A. In some parts of the country, as for example with Ōhiwa, yes. 

Q. A noticeable omission in this affidavit is you do not use the words mana 

whenua or mana moana at all.  That’s despite having a whole section 

talking about mana.  In this, do you think it’s fair to say that you 
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characterise or emphasise whanaungatanga resource use areas and 

ancestral connections of the various groups? 

A. No, this wasn’t intended to be exhaustive testimony of historical or 

Whakatohea-specific evidence.  I was briefed by Annette Sykes and by 

Karen Feint QC to provide some evidence for his Honour the judge of 5 

how tikanga principles and conceptual regulators might be understood 

through the eyes of experts like Chief Judge Durie and 

Sir Joseph Williams in a hearing before the High Court, which 

Justice Churchman was presiding over and in which your Honour is 

presiding over in this case. 10 

Q. Is mana whenua and mana moana, you would assume, key to that 

though, would you not? 

A. Well, I remember several kaumatua who spoke to me around about 1990.  

Waea Murray was one of them, a Kīngitanga kaumatua.  He said: “Until 

we had the fisheries, we didn’t have any mana moana, but now we've got 15 

the fisheries so we'd better adjust tikanga to have this concept of mana 

moana.”  So I think the concept, mana moana, is an example of tikanga 

evolving to meet new situations.  I haven't seen any reference to mana 

moana prior in all the old writings, and nothing prior to about September 

of 1992, when the fisheries Sealord settlement went through.  Was there 20 

another element to that question about mana whenua, mana moana? 

Q. No, that covers it, thank you.  So if I could take you to paragraph 72 of 

your brief of evidence in this case.  

A. My first brief of evidence? 

Q. Yes, not your reply one, and it’s where you discuss take tuku. 25 

A. Paragraph? 

1240 

Q. 72.  And in your last sentence, so you talk about take tuku, that’s creating 

continuing relationships and you say: “It was a not uncommon aspect of 

take tuku that the donor may at some stage expect to reacquire rights in 30 

the gifted land.”  What did you mean by “reacquire rights”? 

A. That the nature of a tuku, obviously included the opportunity for the 

recipients of a tuku to use the resources of that area in various ways whilst 

they lived there, but if they ceased to live there, then the land as a whole 
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should return to the donor, the source of the title which was the mana 

whenua group that made the tuku in the first place.  The context of the 

next paragraph quoting from Sir Eddie Taihakurei Durie again, was of 

course a somewhat different tuku whenua which is tuku to missionary 

societies in various parts of the country where missionary societies were 5 

offered the right to occupy and use land and establish a church or a 

chapel and a school and then they would decide: “Oh no, we’re not going 

to have a mission there anymore, we’ll go somewhere else,” and off they 

would go and the local people would say: “Hang on, hang on, you’ve gone 

but you’ve still claimed to be legal owners of this land,” and there are a 10 

number of instances around the country where Māori complained 

vigorously that the missionary societies had been given Crown grants so 

that the State had recognised their sole ownership of land which was in 

fact a tuku whenua and they weren’t restoring that land to the hapū or iwi 

who had originally made an arrangement which was supposed to be 15 

mutually beneficial and continuing to be mutually reciprocal.  

Q. Can a tuku ever result in the transfer of mana to the person receiving it? 

A. Not by itself. 

Q. In what circumstances will that result in a transfer of mana? 

A. I think if land had been transferred as a tuku to a group by exercise of the 20 

mana whenua of the group making that tuku and then the donee, if I can 

use a Pākehā legal term, the recipient of the tuku then decided that they 

were going to do something contrary to the interests of the mana whenua 

group, then there would be a dispute that would arise and I would assume 

the mana whenua group would say: “Hang on, we gave you permission 25 

to be there and if it’s not going to be mutually reciprocal, if you cut off the 

reciprocity, then you cut off your right to be there.”   

Q. Can I just give you, so Sir this is a – so in the common bundle there were 

only the volume 1 of Te Tau Ihu report was included and there are three 

different volumes, recently circulated this morning the third volume.  I’m 30 

not going to cover anything new but for the fact that the summary is at the 

end and so there’s one paragraph that summarises seven pages that’s 

already in the common bundle.  So if I could for efficiency purposes hand 
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that around to point to that summary, that would be useful if I can have 

leave to make that addition. 

THE COURT ADDRESSES MS COATES – LEAVE GRANTED (12:44:28) 

CROSS-EXAMINATION CONTINUES:  MS COATES 

WITNESS REFERRED TO DOCUMENT 5 

A. There actually were four, four volumes because there was a previous 

customary entitlements report as well and then the three volumes of the 

main report.   

Q. So if you, in the middle of the page starting: “As at 1820,” if you could just 

read that paragraph there.   10 

A. Yes. 

Q. So just in terms of every tuku will be particular to the individual tuku, but 

does that example at least on the face of it show that tuku can result in 

another group gaining mana in an area? 

A. My understanding of that particular tuku is that the Ngāti Kuia people who 15 

had been seriously battered by the Te Rauparaha invasion, were keen to 

maintain some form of existence under the new regime, if I can put it that 

way, and formed a particular relationship with one of the five iwi, this is 

Ngāti Koata, and of Tainui affiliation and I think this is an example of the 

complex interweave of settling down that’s taking place in this period and 20 

I wouldn’t view it as an example of – what’s the wording you’ve got here: 

“Both had mana.”  Well I think both had mana in that transaction but at 

the end of the day, there had to be some iwi or hapū that finished up with 

the mana whenua over a particular area and that hadn’t yet been settled 

by the time the Crown and the New Zealand Company turned up on the 25 

scene. 

Q. And that last sentence says: “Both had authority but the leadership and 

balance of authority rested with Ngāti Koata as the protectors of those 

Kurahaupō who made the gift.”  So in that particular illustration, both had 

mana but perhaps in terms of the words that he used in this proceeding, 30 

lead mana ended up with those that had received the land, is that right? 

A. Well I don’t like the term “lead mana.” 
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Q. Well primary – these are not my words, these words have been in this 

proceedings.  The balance of authority is how it’s put here? 

A. Well I think that the specific area is at Stephens Island is it I think, where 

the tuku was.  Anyway, no I can’t remember it precisely.  I think I’ll just 

stick to maintaining the point that this was a transitional situation politically 5 

and that if you have a century or so go by, either Ngāti Kuia or Ngāti Koata 

would’ve established a firm mana whenua over a particular territory. 

Q. Could analogies perhaps be drawn in relation to the tuku to Pōtatau, in 

this area, to Pōtatau Te Wherowhero who also was the protector or 

became the protector in this space? 10 

1250 

A. No, I don’t agree with that.  The tuku to Te Wherowhero, later Pōtatau Te 

Wherowhero, in Tāmaki, was to him as the protector his mana, tangata.  

It was not, as I understand it, an arrangement between Ngāti Mahuta, 

whose primary area of interest is Te Kauwhata, Huntly, Ngaruawahia, 15 

using modern terminology, and also with links to Kawhia, it wasn’t giving 

Ngāti Mahuta as a hapū or iwi rights in Tāmaki isthmus, it was: “Thank 

you to Te Wherowhero for being our protector, for allowing us to live at 

Te Horo up the Waipā River for a while, for coming back with us through 

Āwhitu, back to the peninsula and then on into Tāmaki Central and we 20 

owe a debt to you.”  And indeed, Te Kawau owed a debt to 

Te Wherowhero going way, way back because on the Amio-whenua 

Expedition around the North Island in 1821/22, Te Kawau and the 

Amio-whenua people were holed up in a pā called Pukerangiora near 

modern day Waitara and it was surrounded and they got a messenger 25 

out and Te Wherowhero came down and relieved the siege.  So if it wasn’t 

for Te Wherowhero’s intervention then, we may never have had a Te 

Kawau to come back to Tāmaki in 1835.  So, long history of mutual 

obligations and reciprocities between Te Kawau and Te Wherowhero and 

I think it was a tuku that was specific to the mana of that person which of 30 

course continued to increase through the rest of his life and he finished 

up being selected as the first Māori King, King. 

Q. So it didn’t result in the transfer of any mana in relation to the land? 
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A. It was a transfer of resource use in the land, rather than the mana of the 

land. 

Q. In terms of your comments in relation to the Ōrākei decision, I’m only 

going to ask you a couple of questions on this, you put significant 

emphasis on the Ōrākei decision by Fenton don’t you? 5 

A. Yes. 

Q. You also acknowledge you have been a great critic of the operation of the 

Native Land Court in other contexts, is that right? 

A. Yes.  My book, the Kōti Tango Whenua the Land-taking Court, was written 

before the Office of Treaty Settlements had accepted that there was even 10 

a grievance that Māori might have about the operations of the Native Land 

Court.  So I was commissioned to write that book by the Crown Forestry 

Rental Trust to point out that there were some serious issues around the 

whole country with the Native Land Court and so it was really a piece of 

advocacy history your Honour, written to persuade the Government to 15 

change its mind and an early manuscript of my book was sent to the 

Office of Treaty Settlements and by the time the book was published, they 

had changed their mind and they now accepted that the Native Land 

Court was a grievance which Māori were entitled to get a Treaty 

settlement for. 20 

Q. Would you recognise that there are any limitations on the Ōrākei decision 

in respect of the matters before the Court today? 

A. Any? 

Q. Any limitations in respect of that decision in relation to the matters before 

the Court today? 25 

A. I don’t agree with every word of the judgment.  For example, the schedule 

3 to my summary today, that red line on that map, my red line compared 

with Professor Belgrave’s blue line, was based on the evidence of Paora 

Tūhaere as to the route of the raupatu by Te Taoū when they came to the 

isthmus.  Chief Judge Fenton actually relied on the evidence of another 30 

witness, Warena Hengia, for a three phase raupatu series of battles and 

placed the raupatu from Kohimaramara, Ōrākei, Taurarua and Pukapuka 

across to Māngere, after the attack on Māngere.  So, there are some 

elements of the judgment where I think he might’ve got it wrong 
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historically but I stand by my evidence that it was a decision taken without 

the serious difficulties of most Native Land Court hearings which is that 

actually the Crown or settlers have already got their hands on the land.  

There was no intention at that point in 1868 to take over Ōrākei block for 

the Crown or for settlers.  So it was really a clear situation where 5 

customary interests and histories and evidence were going to prevail.  

The land hadn’t been surveyed with survey costs being taken off, there 

were no storekeepers issuing rations to people to buy up their interests 

in the land which is about to be brought before the Court, or it was held 

in the area, it was held right behind his Honour in the old provincial 10 

Government building right here in the area of dispute.  There’s many, 

many criticisms of the Native Land Court that you could make, virtually 

none of which actually apply to this particular decision other than it was 

part of the undermining of communal tenure and replacing it with 

individual tenure. 15 

Q. So you wouldn’t identify there being any more significance – so separate 

from the specific details of whether he got that right, you wouldn’t identify 

any more systemic problems with that decision that relates to issues 

before the Court? 

A. No, I think the issues before the Court are almost exactly the same issues 20 

that were before the Court in 1868, so that there’d been a series of 

controversies between Hetaraka Takapuna and Te Kawau and his 

people, there’d been various meetings that had taken place under tikanga 

terms, there had been newspaper reports, these are discussed in detail 

in Professor Belgrave’s evidence, in The New Zealand Herald and The 25 

New Zealander, but the two papers in Auckland.  There were further 

tikanga private meetings, private in terms of the settler press not being 

there and they didn’t work it out, so because they couldn’t manage to work 

it out, the issues were taken to the Native Land Court with the hope of 

getting clarity for Te Kawau and his people and the evidence of Hetaraka 30 

Takapuna claiming on behalf not just of Ngāti Pāoa but of Marutūāhu 

more generally, is almost exactly a complete rerun of where we’re at here 

today. 
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Q. Would you acknowledge that not everyone that may have interests within 

the isthmus were present at the Ōrākei hearing? 

A. In 1868, Pōtatau Te Wherowhero’s son, Tāwhiao, Kingi Tāwhiao, was in 

exile in Te Rohe Pōtae and otherwise known as the King Country 

because of his presence there.  So in terms of that tuku to 5 

Te Wherowhero in the 1840s, the Ngāti Mahuta interest, if there was a 

Ngāti Mahuta hapū interest which I don’t think there was, would not have 

been represented.  But, so that’s what we’ve then called the 

unsurrendered rebels.  But members of all of the relevant iwi or hapū 

around the, well I’ll call it the Manukau Harbour because that’s what we 10 

call it, although people there call it Manuka or Manukanuka o Hoturoa, 

people around that harbour were represented at the 1868 hearing, there 

was Paora Te Iwi, Hōri Tauroa and Hōri Te Wheora, I think, and so that 

Waiohua interests, Ngāti Te Ata interests, Ngāti Tamaoho interests and 

histories were all before the Court at that hearing in 1868.  15 

COURT ADJOURNS: 1.00 PM 
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COURT RESUMES: 2.17 PM 

CROSS-EXAMINATION CONTINUES:  MS COATES 

Q. Tēnā koe anō, Professor Williams. 

A. Kia ora anō. 

Q. I only have a couple more questions for you.  So in your evidence, you 5 

support the application of the 1840 rule, don’t you? 

A. In particular circumstances of Tāmaki Makaurau, yes. 

Q. But in your Te Kōti Tango Whenua book, you make a number of criticisms 

of that rule? 

A. Yes, in other parts of the country.   10 

Q. So that includes the fact that it was applied arbitrarily and unevenly? 

A. By other Courts in other parts of the country, yes. 

Q. You also called the practical policy reason for the 1840 rule, which was 

that British law and order applied in the entire territory of New Zealand, 

as absurd and inaccurate in fact, is that right? 15 

A. That’s what I wrote in the book.  As I said in my evidence in this case, the 

Queen’s writ undoubtedly did run in central Auckland, right where we are 

in particular in Waiariki.   

Q. You go on to state that any Court-created legal fiction to lay down an 

immutable criterion for closing off the evolution of Māori customary law is 20 

bound to be open to objection and criticism, is that right? 

A. Yes, that’s consistent with my evidence I think. 

Q. If the Court adopted the 1840 rule in this case, wouldn't they be open to 

the same criticism? 

A. No, because the facts on the ground were that the Queen’s writ did run 25 

in this part of the colony.  The comments that you’re quoting from are 

essentially replicating the criticisms by historians of lawyers, that just 

because a government official issues a proclamation on the 21st of May 

of 1840 to proclaim British sovereignty over the whole of the islands of 

New Zealand, doesn’t mean to say the Queen’s writ runs over the whole 30 

of the islands of New Zealand, and that this was specifically addressed 

by the Waitangi Tribunal in its Ngāti Awa report and in the Tūranganui-a-

Kiwa report in particular, also looked at that.  In both those reports the 
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Tribunal observed that the Queen’s writ in fact, de facto, did not run in 

Whakatāne, Ōpōtiki and Tūranga, respectively, in 1865.  It was still an 

area run by tikanga Māori, whereas in Tāmaki Makaurau the Queen’s writ 

did run, there was a Court here, there was the old provincial government 

building behind us here, that had been Parliament a bit later on – a bit 5 

earlier on.  And the basis for land titles in central Tāmaki within a very 

short period of time was either Crown grants or pre-emption waiver 

certificates which had been converted into Crown grants.  So that’s clearly 

the application of English principles of property law in the region. 

Q. The Waitangi Tribunal in their Te Tau Ihu report and in their Tauranga 10 

Moana report and the Rekohu Tribunal all reject the 1840 rule on the 

basis that it freezes rights and tikanga can continue to develop after that.  

Do you disagree? 

A. No, I don’t – there’s two elements to your question I think.  One is, is 

tikanga fixed as at 1840, to which my answer would be no.  The 1840 15 

rule, as I understand it, is a statement that the Court’s assessment of 

customary entitlements should be based on the assumption that the 

Queen’s writ runs through the whole country as at 1840, and I think that’s 

not true, and that’s in fact a nonsense. 

Q. Should this Court be bound by whatever the custom was at 1840? 20 

A. It’s the ascertainment of customary interests, is what we’re talking about, 

and I don't think there was any significant changes to the mana whenua 

situation in Tāmaki Makaurau between 1840 and 1868, and my evidence 

is in support of the Fenton decision of the Native Land Court in 1869. 

Q. Just finally, you would have heard me ask – you were here when I was 25 

cross-examining Mr Blair yesterday afternoon? 

A. Sorry? 

Q. Were you here when I was cross-examining Mr Blair yesterday 

afternoon? 

A. In the afternoon?  Yes. 30 

Q. And you would have heard me ask whether he supported the Court 

making determinations on mana whenua.  Do you support the Court 

making determinations on mana whenua? 
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A. Sorry, if that is a question to me about my personal opinion, I have written 

about the desirability of tikanga being insulated from the state law system, 

and that was a report that I did with Professor Patu Hohepa for the Law 

Commission as part of its succession project and custom law project, and 

the view that we put forward was that there should be some issues, in 5 

particular in that case the law of succession to taonga and whenua that 

should be subject only to tikanga, and if anyone didn’t like the result they 

had to resolve it within tikanga, and couldn't jump the fence and go to the 

state Courts.  So that’s the personal viewpoint I had, was that tikanga – 

with my colleague Patu Hohepa, that tikanga would be revitalised if it was 10 

not possible for aggrieved people jumping the fence.  So we talked about 

the concept of ring-fencing.  Well, that proposal was rejected by the Law 

Commission, and it’s not been accepted by any government since the 

1990s.  And on the other hand, case law of which you’re aware and the 

Court’s aware has moved to allow tikanga as an integral strand of the 15 

common law of Aotearoa New Zealand since the 1990s, and so we’re 

now in a situation where your Honour is required both by the common law 

of Aotearoa New Zealand and whatever statutory authorities you have to 

apply tikanga.  So the question you put is, is it appropriate for the Court 

to make decisions on tikanga?  I think I in sense answered that earlier 20 

today, when I said that prior to 1868 there were efforts both through public 

media and through tikanga meetings and hui to resolve the question of 

the challenge to Ngāti Whātua by Hetaraka Takapuna.  At the end of that, 

they finished up going to a Court, going to a colonial Court, and now we 

are here in 2021 where some tikanga processes and procedures have 25 

been successful in achieving a degree of amity and friendship between 

Ngāti Paoa and Ngāti Whātua Ōrākei, but there remain continuing 

difficulties.  Tikanga processes are not ring-fenced in this area of Treaty 

claim settlements, so those who are aggrieved by the way in which those 

processes have been implemented, if they can't be worked out in a 30 

tikanga context, the only place to go to is a Court of general jurisdiction, 

which now has the authority to apply tikanga as part of the Lex Aotearoa, 

as Sir Joseph Williams calls it. 

Q. So as a last resort? 
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A. As a last resort. 

Q. As in, you'd agree that tikanga should resolve it where possible, but 

Courts should or can be used as a last resort? 

A. I think that would be my personal position.  Individual hapū and their 

rangatira of their own volition and exercising their own mana, I suppose, 5 

sometimes jump into Court rather quickly, more so than I would have 

wished, but the situation that finds me in this Court is because the matters 

have yet to be resolved through non-Court tikanga processes, so we’re 

now in a Court tikanga process. 

CROSS-EXAMINATION:  MR WARREN 10 

Q. Tēnā koe, Professor. 

A. Tēnā koe. 

Q. Professor, I noticed in reading your main report that you do not reference 

in any detail the 1886 Ōrākei judgment of Chief Judge Fenton, is that 

correct? 15 

A. I refer to it, but I don’t go into the detail about it, no. 

Q. Do you know about that judgment? 

A. Yes, in particular there was a bit of a fuss because Hori Tauroa of Ngāti 

Te Ata was an assessor in that case, and then comes to be a claimant in 

the second hearing two years later. 20 

Q. I just want to work through some of the facts in relation to that 1866 

hearing, and just let me know if you don’t recall or haven't looked at it in 

depth, but you'd agree that the application in 1866 to the Native Land 

Court was brought by Hetaraka Takapuna? 

A. Yes. 25 

Q. And that application was opposed by Āpihai and Paora Tūhaere? 

A. Yes. 

Q. And in that application, Hetaraka Takapuna based his claim on Ngāti Tai, 

didn’t he? 

A. Yes, amongst others. 30 

1430 

1430 

…didn’t he? 
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A. Yes, amongst others. 

Q. Yes, there’s four affiliations, there’s Tainui, Nga Iwi, Waiohua and 

Ngāti Tai as well, correct? 

A. I don’t actually recall the full list of affiliations so I can’t answer that 

question. 5 

Q. And I think you’ve already given evidence on this today but Hetaraka was 

making noises about claims to the Ōrākei Block prior to 1866, wasn’t he? 

A. He was. 

Q. He was writing to newspapers, et cetera? 

A. He was writing to newspapers and in fact there seemed to be a bit of a 10 

war where Hetaraka Takapuna would use one settler newspaper and 

Ngāti Whatua would reply through another settler newspaper on the same 

issues. 

Q. And you mentioned the assessors.  Are you aware that one of the 

assessors Te Hemera Tauhia was closely related to Paora Tūhaere? 15 

A. I think a relation of Warena Hengia, but I’m not sure. 

Q. Are you aware there was an interlocutory stoush as to his ability to hear 

the claim given he was related to some of the participants? 

A. Yes, of course I mean the issue that you are raising is one of the 

difficulties that Bishop Manuhuia Bennett confided me over quite a long 20 

conversation once which was that one of the major difficulties of the 

Native Land Court from 1864 onwards was the conflict of interest rule 

from English law that excluded people who knew something of the 

particular whakapapa and rohe and mana whenua issues in a case, they 

all had to be independent and from somewhere else, so that in the second 25 

hearing it was Henare Pukeatua from Te Arawa who became the native 

assessor.  But what Bishop Bennett said to me as a matter of tikanga, 

and I think I’ve heard other people make the same remark, is that people 

who are closely related know better who’s telling the lies than those who 

are independent and far off. 30 

Q. Well in this context are you aware that the lawyers raised the conflict but 

the assessor in this case was not stood down because the case had 

already commenced, are you aware of that? 
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A. Yes, although this all becomes of only historic interest because the matter 

gets relitigated again two years later in 1868. 

Q. Yes, it does.  Paora Tūhaere gave evidence in the 1866 hearing, didn’t 

he? 

A. He did but I haven’t read that evidence.  I’ve read his evidence to the 5 

1868 hearing but not – 

Q. Right, so in the – sorry, in the 1866 hearing you’re not aware that he 

confirmed his descent from Hua and that in fact he belonged to Te 

Waiohua and Ngā Oho, you haven’t seen that evidence? 

A. I’ve seen him make that statement in his evidence to the Compensation 10 

Court in relation to South Auckland lands. 

Q. In relation to Ihumatao, wasn’t it, in 1865? 

A. Yeah. 

Q. But you haven’t seen it in the context of the 1866 Ōrākei Block 

investigation? 15 

A. Because I haven’t read that evidence thoroughly.  I’ve read the evidence 

of the 1868 hearing thoroughly but not the 1866 one. 

Q. So you won’t be aware that Tūhaere said of his uncle Āpihai that Āpihai 

also belonged to Te Waiohua, Waikato and Te Taoū, you can’t recall 

seeing that in the evidence? 20 

A. Well, that – I mean they’re obviously facts.  That’s whakapapa evidence, 

genealogy, yes. 

Q. And of course other witness also suggested in that 1866 inquiry that 

Āpihai was to Waiohua?  Wasn’t just Paora Tūhaere, was it? 

A. So the way in which tikanga processes work, as I understand them, in 25 

contexts like this is that people use aspects of their whakapapa that 

seems to be particularly relevant to the issue at hand.  And the 

Ngāti Whātua Ōrākei, as it’s now called, was an amalgam of Te Taoū, 

Ngā Oho and Te Uringutu.  And those three hapū names coming together 

of course includes that Waiohua ancestry, the tupuna of the – the mana 30 

of the tupuna of that ancestral line, but, as was made very clear in the 

1868 hearing before the same Native Land Court, the Te Taoū element 

from the Ngāti Whatua ancestry got to be given much greater prominence 

in 1868 than what you’re telling me was said in 1866. 
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Q. Because here Hetaraka was the applicant, wasn’t he? 

A. Hetaraka was the applicant in both cases. 

Q. Āpihai – 

A. Sorry, Hetaraka was the applicant in 1866, yes.  Yes. 

Q. I’m just interested in your evidence that the Ōrākei decision of 1868 5 

wasn’t coloured as some other decisions of that court are by the sale or 

the transactions that had been occurring outside of the court.  You say 

that that wasn’t a feature of the Ōrākei judgment, don’t you? 

A. There were some allegations in those press controversies that I’ve 

referred to that there were some Ōrākei people who might be willing to 10 

sell land, there was some press controversy about that, but certainly the 

position that was taken by Āpihai and his witnesses in 1868 made it very 

clear that they were wishing to hold on to this land and they certainly were 

not intending to sell it. 

Q. Do you accept that one of the concerns potentially of the Court was the 15 

fact that some years earlier Āpihai had transacted land in the city with the 

Crown? 

A. Paora Tūhaere said without any intention to be ashamed of the 

statement: “We are a land selling tribe.  We wanted the Pākehā to come 

here, we wanted to have a role in Government, we wanted to be part of 20 

the governance of the colony.”  And so they were, to use the Crown 

language, they were a loyal iwi who displayed their loyalty in one respect 

by being willing to sell land but Te Kawau made it very clear that the 

Ōrākei Block was not part of that and that his plea to Governor Grey when 

he finished his first term as governor was to hold that piece of land at 25 

Ōrākei for Ngāti Whatua. 

Q. But if Fenton was to award the Ōrākei Block to Hetaraka and his 

supporters, would that not throw into question the ability of Āpihai 

Te Kawau to transact the land in the 1840s 

A. No, because Āpihai ma, as they say in the minute book all the way 30 

through, were here at Tāmaki Central Isthmus in 1840, they were the only 

iwi that were here.  They were the ones that had the cultivations, the pās, 

the urupa, they’re the ones that invited others to come and go, they were 

the appropriate iwi.  They chose to name themselves with those three 
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hapū names, not just the Waiohua ancestry through Ngā Oho and in part 

through Te Uringutu but also through Te Taoū. 

Q. If we could go to document 203.01589 please at 01597.  So this is 

Peter McBurney’s evidence, professor, and he’s responding at 

paragraph 30 to your paragraph 118 where you say this was not the case 5 

where the Crown or a private purchaser already had pre-determined prior 

arrangement to alienate the block, et cetera.  He then references the 

preamble to the 1866 judgment, and I just ask if you could scroll up there 

please, Ms Ellis.  If you could just read that please to yourself.   

A. Yes. 10 

Q. Are you aware of that preamble in the 1866 judgment? 

A. Yes, I am.  I’m aware of quite a few observers commenting on the 

commercial and monetary value of Ōrākei block. 

1440 

Q. So it wasn’t lost on Fenton was it that there was a lot at stake, even though 15 

we’re dealing with just a 700 acre block, there were some wider concerns 

about those earlier transactions.  That’s what he’s alluding to, do you 

think? 

A. Earlier transactions?  No he’s referring to – the amount of tens of 

thousands of the… 20 

Q. Well what do you think he’s referring to, Professor? 

A. I, I thought he was referring to the potential commercial importance of the 

Ōrākei block.  But you’ve only given me one paragraph so I can’t see 

anything more around that.  What I should say to the Court though of 

course is that now we think of Ōrākei block as very close to the city, which 25 

it was by waka, but there’s no Tāmaki drive, or Tāmaki estuary road, 

there’s no Tāmaki railway line, there’s no sewerage line, it’s quite a long 

horse ride from Shortland Street, out to Meadowbank, around past St 

John’s and back around to Ōrākei in terms of where settlers were wanting 

to move.  So settlers were moving out from the centre, so all of the early 30 

purchases were of course in the centre and that left Ōrākei block as the 

only block left in Ngāti Whātua hands.   

Q. But isn’t Ngāti Whātua Ōrākei basing their entire case on the Fenton 

decision that confirmed not only did they have the customary right to the 
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Ōrākei block but across the isthmus or are you saying, no, this case is 

only relevant to the Ōrākei block and that’s it? 

A. No, as I understand it, this case is based on the mana whenua of what’s 

now called Ngāti Whātua Ōrākei from the raupatu of 1740 or thereabouts, 

right through to the present day.  It’s a case based on mana whenua – 5 

Q. Of the entire area? 

A. Let me finish – mana whenua and ahi kā roa over the central isthmus.  

The benefit of the Ōrākei decision in 1868 which I’m familiar with and the 

Ōrākei report of the Waitangi Tribunal of 1985, is that the Court in the 

1869 decision and the Tribunal in the 1985 report, both thought it 10 

expedient to traverse the history of the isthmus in order to arrive at their 

decisions. 

Q. But that’s not what Fenton was being asked to determine in 1868, was 

he?  

A. Well in 1868, the Native Land Court is exercising a statutory jurisdiction 15 

granted by the 1865 Native Land Act which Fenton himself had a very 

strong hand in drafting and he was implementing the provisions of that 

Act to ascertain customary ownership I think was the word used in the Act 

at that time of Ōrākei block. 

Q. Yes, the Ōrākei block.  You mentioned 1740 and I just want to take you 20 

to paragraph 36 please Professor of your main report. 

A. In my summary if I may say your Honour, can I just interrupt just to say I 

put the word “about” in front of the word – in front of letters 17 – in front 

of the numerals “1740,” because no one who was giving evidence in 1868 

was alive at the time of those raupatu historical events. 25 

Q. Yes, and that’s what I want to talk to you about because I couldn’t see a 

footnote at paragraph 36, other than Sir Hugh Kāwharu’s Dimensions 

report right at the end of paragraph 36.  But where does this “about 1740” 

date emanate from, Professor? 

A. The oral history that I’ve heard repeated on many occasions within Ōrākei 30 

hui, is that it was about 1740.  I’m aware that Dr Angela Ballara traversed 

some of this material and came up with a much later date and I’m aware 

that Professor Belgrave in his report for these proceedings has enquired 

into that matter as to when it was.  I mean, my guess is that it might’ve 
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been more like 1760 than 1740, but even if it was as late as 1790, which 

would be, which was Dr Ballara’s guess I think – we’re all guessing, 

Professor Stone was guessing as well in his book, because none of the 

relevant people were alive in 1868 or ’66.  Whatever it is, quite a few 

generations have gone by since the raupatu to allow ahi kā roa to solidify 5 

the mana whenua claim based on that original raupatu from whatever 

date it was. 

Q. Whatever date it was, yes.  Was Fenton guessing as well then? 

A. No, the – 

Q. No one gave direct evidence? 10 

A. The date in anno domini terms is a Pākehā invention, obviously, and most 

of the evidence given to the court by the witnesses in both 1866, I 

assume, although I haven't read that, and 1868, gave dates with 

reference to other events or other persons who were alive at the time, 

and so – and events that had taken place since between 1840 and 1868 15 

they'd say: “It was in the time of the first governor, or the third governor.”  

They wouldn't give a date, they wouldn't give an anno domini date, and 

with respect to the evidence of earlier events, they would say: “It was a 

the time of the Kapetaua incursion against Waiohua at Maungawhau,” 

and so the dating is around events over which we've got no certainty in 20 

Latin anno domini year terms. 

Q. Yes, but just to be clear none of the witnesses either for Hetaraka’s side 

or Āpihai’s side gave direct evidence about dates? 

A. No, not that I'm aware of, no. 

Q. So it was Fenton who came up with the date in his judgment, wasn’t it? 25 

A. I wouldn't answer that unequivocally without referring back to those 

accounts published in the settler press a year or two earlier.  I have an 

idea that there might have been a date thrown in there, so I'm not sure 

that it was Fenton’s invention, if that’s what you’re asking. 

Q. It’s in his judgment though, isn't it? 30 

A. It is in his judgment, yes. 

Q. You mention Ballara and others who have grappled with what the date of 

this alleged raupatu may have been.  Have you done an independent 
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analysis yourself on when the date might have been, by virtue of events 

and whakapapa, et cetera? 

A. No, because in my view even if it was as late as 1790, it’s still a sufficiently 

large number of generations away from 1840 and 1868 for ahi kā roa to 

have cemented and embedded the mana whenua claims that may have 5 

their origins in the raupatu.  I'm not one who stresses just the raupatu.  It 

has to be ahi kā roa and marriages and events of manaakitanga and 

whanaungatanga that continue from the beginning, whenever that date of 

beginning was. 

Q. Let’s have a chat about the ahi kā aspect of this equation.  So as you say, 10 

it could have been 1790, but is your evidence is that that doesn’t matter, 

there’s still enough time to secure ahi kā, I think that’s what you’re saying.  

Ahi kā in your evidence at paragraph 64, you say: “Ahi kā or ahi kā roa 

means the long-burning fires of occupation.  This concept relates to the 

notion of title to land through occupation over a significant period of time, 15 

and importantly through whakapapa.”  So was the killing of Kiwi Tāmaki, 

whenever that was, Ngāti Whātua Ōrākei say that’s the date of the 

raupatu.  When did the ahi kā roa kick in?  Does it kick in immediately, or 

do they have to be there for a substantial period of time before they can 

say: “We are ahi kā and have mana whenua”? 20 

1450 

A. The word roa I draw your attention to, that means over a long period of 

time.  It’s not something that happens instantly, and of course the raupatu 

was not just the killing of Kiwi Tāmaki, it was the various sacking of pā at 

Kohimaramara, Ōrākei, Taurarua, and so on across to the mountain with 25 

various names, but Pākehā call it Mount Mangere.   

Q. So when that occurred, whatever date that was, mana whenua was not 

achieved, it was simply a raupatu, and the ahi kā was achieved over time, 

is that right? 

A. Yes, and so when Ngāpuhi come in the 1820s and fight various battles 30 

and then – and kill quite a few people and then disappear, then that might 

have been a raupatu that led to something, but it didn’t, because they 

didn’t stay. 
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Q. So if it was 1790, and we know from evidence that those living in the 

isthmus left for various parts of the country including Waikato in around 

1825, that would have been only one generation of occupation before 

they left, from 1790? 

A. A generation is normally counted as when you have your first child, which 5 

in a Māori society might have been 18 or 19, maybe 14, but there’s 

several generations between 1790 and – 

Q. It’s a big difference from 1740, isn't it? 

A. Sorry? 

Q. It’s a big difference from 1740. 10 

A. Well the wording that you're referring to me from my evidence talks about 

through occupation over a significant period of time and importantly 

through whakapapa, which includes ongoing intermarriage and ongoing 

co-operation to cultivate, to put the kumara down, to harvest them, to go 

fishing, get the sharks, to share them with guests that come and so on. 15 

Q. And is that the ahi kā roa through whakapapa connection that you talk 

about at paragraph 35? 

A. Yes, it’s – that’s what I'm talking about there, yes. 

Q. Sorry, 64, sorry. 

A. 64 – that statement about Te Kawau was the man of many cousins, and 20 

so on, that’s a part of that. 

Q. And we know Te Kawau’s mother was Te Waiohua? 

A. She had that ancestry as part of her whakapapa, yes. 

Q. And we know Tuperiri’s sons married into Te Waiohua? 

A. Yes. 25 

Q. So at what point in time do you say Ngāti Whātua Ōrākei had this ahi kā? 

A. I'm not going to put a specific date on it. 

Q. But they didn’t have it at the time of the raupatu, that needed to be 

achieved through the ongoing marriages and the ongoing occupation? 

A. Well in particular the occupation.  It’s the people that live there.  So there 30 

are some people of Waiohua ancestry that were defeated at whatever 

time that raupatu was who disappeared into other places, and who didn’t 

come and join with Te Taoū people.  There were others that stayed and 

did join with the Te Taoū people to create those three hapū of Te Taoū, 
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Ngā Oho and Uringutu, to create what we in modern terms call Ngāti 

Whātua Ōrākei.  And your Honour, the historian within me feels very 

uncomfortable about referring to Ngāti Whātua Ōrākei throughout this 

evidence, because of course the narrowing of Ngāti Whātua in Tāmaki 

down to Ngāti Whātua Ōrākei is a very modern situation, but for 5 

convenience in these proceedings, I refer to Ngāti Whātua Ōrākei, but 

obviously they were those three elements.  They’ve included the 

conquering Te Taoū, with their whakapapa going back to 

Haumoewhārangi and so on, and the Ngāti Whātua Ōrākei Nui Tonu 

connections through the Kaipara up to Maunganui Bluff and so on, and 10 

the marriages, but the occupation is in place, it’s not just because you've 

got whakapapa and you now live in Rotorua.  It’s because you've got 

whakapapa and you still live in Rangitoto, Pukapuka pā, in Onehunga, 

Mangere, you get your sharks from the Manukau Harbour and you go up 

and have an unfortunate meeting with Ngāti Pāoa up the coast, and your 15 

father gets killed.  That’s all part of the history that goes on over those 

decades which constitute ahi kā. 

Q. So just talking of these three hapū, they're distinct identities, aren’t they, 

Te Taoū, Ngā Oho, Te Uringutu? 

A. I've never seen them as distinct identities.  They’ve got distinct ancestral 20 

whakapapa lines, but my understanding is that the Te Taoū leadership 

wished to be inclusive of those whom they had defeated who wished to 

remain with them, and so they invoked the old Ngā Oho name, and I'm 

not sure where the Te Uringutu name came from, to be honest, but there 

were people such as Eruera Paerimu who was alive at the time of the 25 

1868 hearing and became one of the persons named on the certificate of 

title, who was Te Uringutu, and he was someone whose ancestor had 

been at the battle at what’s now called Māngere Mountain by some, and 

I think his grandfather had been killed at that time, but he’d hung around, 

he’d stayed with – so he wasn’t a descendant of Tuperiri, but he was there 30 

at Ōrākei. 

Q. Because you said in 2007 in your evidence to the Tribunal that of the 

three hapū names that make up Ngāti Whātua Ōrākei, two derived from 

the Waiohua ancestry? 
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A. Yes. 

Q. And the ancestry of Ngā Oho in particular, but also Te Uringutu, flow back 

in the ancient times in the isthmus? 

A. Yes.  I've just recounted that with reference to Eruera Paerimu. 

Q. So three distinct groups with different whakapapa? 5 

A. No.  Three distinct lineage lines coming together as what we now call 

Ngāti Whātua. 

Q. But at the time they were three separate hapū? 

A. Well, Te Taoū is not – is a name which is in the Kaipara as well, so it’s, 

they are not just – it’s not just that the whole hapū of Te Taoū left Reweti 10 

and Haranui in the Kaipara, and all came down in one group.  Some of 

them came and stayed after the raupatu, and they married into and joined 

in occupation with some of the Waiohua people, and so those three hapū  

names, in my understanding, is what in modern terms I would call – where 

does our rangatiratanga come from?  It comes from these three elements 15 

coming together, rather than being three distinct hapū that had their own 

place and their own mana whenua melding into one.  No, I don't think it 

was like that. 

Q. So to put it another way, Professor, where the rangatira came from was 

Te Taoū and Te Waiohua? 20 

A. Yes, although some of those marriages were to a wider Waikato-Tainui 

lineage, not just the Waiohua. 

Q. So there’s a wider rangatiratanga interest as well? 

A. Yes, hence the name Te Kei o Tainui as one of the names for this part of 

the world.  The prow of the Tainui canoe. 25 

CROSS-EXAMINATION:  MR MAJUREY 

Q. Tēnā koe, Professor. 

A. Tēnā koe. 

Q. Here we are again.  This is a fun fact, when I was listening to you start, 

I'd just thought I'd check, when did that hearing start, back in 2007, it was 30 

14 years ago this Friday, so I know where you were 14 years ago this 

Friday. 

A. I didn’t want to be there.  I'm not sure that I want to be here. 
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1500 

Q. I know that feeling.  I'm going to refer to your primary evidence, so primary 

reply and summary, so just to get the bearings, in your reply evidence – 

and feel free to go to it, but I'll just refer to one part that you might recall, 

at paragraph 22 you say: “I am independent of the parties.”  You might 5 

recall that? 

A. I'll look at it first though. 

Q. Yes. 

A. Paragraph 22 of my reply? 

Q. Sorry, of your primary. 10 

A. Primary.  Yes. 

Q. I think I know, because there’s a context leading up to that part of your 

evidence, and I think I know what you mean by that, and I just wanted to 

check in with you to see, is it fair to say that you are not an independent 

expert witness in the traditional litigation sense, is that fair? 15 

A. In the sense that counsel for Te Ākitai was asking me about 

Sir Hugh Kāwharu, I don’t fit into that category of that line of questioning.  

I would state that I am an independent witness in these proceedings, 

despite my long association with Ngāti Whātua, that I have been called 

on as an independent researcher by a large number of iwi around the 20 

motu, including of course Ngāti Pāoa in the Wai 10 hearings of the 

Waitangi Tribunal on Waiheke Island, and the Hauraki Māori Trust Board 

in the earlier phase of the hearings of the Waitangi Tribunal in the claims 

of the Hauraki Māori Trust Board, Wai 100 I think, so – and I have given 

advice and assistance to a number of iwi around the country, and I've 25 

sought to be diligent and independent in each of those instances in giving 

the – doing writing that will assist in the matters that are before the 

Waitangi Tribunal normally, but also in other ways, and of course I have 

worked with various Crown agencies as well, and I am engaged with a 

project with Te Arawhiti at the moment in another part of the country.  So 30 

I am a person who is independent in the sense that I have connections 

actually with all of the parties before me in the court today, except for Ngai 

Tai. 
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Q. I am going to refer to part of the transcript which you won't have in front 

of you, and I'm not sure if you were here or watching, so I'm going to read 

it out.  This was questioning that I had with Ms Kāwharu – I think it was 

me.  The question was: “Do you recall the discussions you had with my 

friend Mr Allan in terms of the negotiations from 2004 to 2006, and you've 5 

referred to the team involved in that, from my reading of the Tāmaki report 

Professor Williams is also part of the negotiation team, that's correct?”  

The answer from Ms Kāwharu: “Yes, he was.”  Do you agree with that? 

A. Yes, I was employed as an historian to assist Ngāti Whātua in the 

negotiations of the historical account, which I should mention was drafted 10 

under the constraints of Crown policy at that time, which was that we 

could only recount the history of Ngāti Whātua and we were not permitted 

to make any reference to any other iwi in our historical account.  So I was 

a person who was, as part of the Ōrākei negotiation team, I didn’t have 

anything to do with the commercial or RFR matters, I was specifically 15 

engaged to attend to the historical account matters. 

THE COURT ADDRESSES MR MAJUREY – PAGE NUMBER 270 (15:03:57) 

CROSS-EXAMINATION CONTINUES:  MR MAJUREY 

Q. In Mr Blair’s primary evidence at paragraph 143 – sorry, Sir, I don’t have 

the – I'm not going to show it up, I'm just going to refer to it, some of my 20 

friends might assist if we’re required to do that, and I'll read it out to you 

– Mr Blair says at 143: “Ngāti Whātua Ōrākei on the other hand provided 

evidence about its settlement processes with the Crown via its former 

chief executive Tiwana Tibble, and a critique of  historical research 

provided on behalf of Marutūāhu by Professor David Williams, who was 25 

a strategic advisor to Ngāti Whātua Ōrākei at the time.”  Do you agree 

with that? 

A. Well I wouldn't use the term “strategic advisor”.  I really was employed as 

an historian and an academic, and so “strategic advisor” involves things 

like the commercial redress elements, and other people like 30 

Mr Pat Snedden were more the strategic advisor.  He wasn’t involved in 

the face-to-face negotiations with the Office of Treaty Settlements, as I 
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was, but that’s because for Ngāti Whātua Ōrākei the historical account 

was so important, in order to get around the fact that the Auckland City 

Council, as it then was, would when any issue affecting Māori and Te Ao 

Māori, would feel obliged to consult with every person within a very wide 

distance of Auckland Central who had a Wai number.  So in those days, 5 

it was who had the Wai number, W-A-I of course, who had the Wai 

number, and there were literally dozens and dozens of Wai numbers that 

had some reference to Central Auckland, and so we – we means my role 

with Sir Hugh and Danny Tumahai and Grant Hawke and 

Margaret Kāwharu, who were the main ones who were present most of 10 

the time when we were having historical account discussions.  We 

focussed our attention on writing a history of Crown Ngāti Whātua Ōrākei 

relations in Tāmaki Makaurau.   

Q. And so I think you’re confirming you helped negotiate the agreed 

historical account? 15 

A. Yes, I was resisting the term strategic advisor though, at which my – that 

was the word that you quoted from the transcript, which may be how 

Ngarimu Blair saw me, but I'm being clear what my role was. 

Q. And you’re aware, aren’t you, that that historical account, as is developed 

into the deed of settlement, is at the heart of this proceeding, do you agree 20 

with that? 

A. Well, that historical account was of course criticised by numbers of 

people, including yourself, at the 2007 Waitangi Tribunal hearing, so it’s 

– all of the issues that came out of the 2007 Waitangi Tribunal report and 

the evidence that has been lodged in this case, they're all part of it, yes. 25 

Q. And are you aware that the 2006 version of the historical account is 

pleaded in the plaintiff’s statement of claim, so therefore part of this 

proceeding? 

A. I think I saw the fourth amended statement of claim, and I have looked at 

it, I'm sure that that historical account is referred to. 30 

Q. So when you think about that context and that background, coming back 

to my original point, do you think it’s fair to say that you’re not an 

independent witness in the traditional litigation sense? 
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A. I was hired as an independent historian with academic skills and 

background, and I don’t see how that rules me out as an independent 

witness any more than forensic scientists that regularly turn up for the 

Crown in murder trials and forensic scientists that regularly turn up for 

defendants in criminal trials cease to be independent because they 5 

regularly turn up for one party or another. 

Q. When did tikanga begin? 

A. I nga ra o mua, a long time ago. 

Q. In Aotearoa, i nga ra o mua? 

A. In Aotearoa, well Aotearoa is a modern concept.  Tikanga arrives when 10 

people arrive.  There have been birds here a long time before. 

Q. And you've confirmed that tikanga was not frozen at 1840, correct? 

A. It wasn’t frozen, it’s never frozen.  The answer to a question earlier today 

was that the perception of tikanga is something static, or of any customary 

law system as static, is not something that I would agree with. 15 

Q. Does tikanga therefore include the contemporary world? 

A. Yes, because tikanga has to operate in a contemporary world. 

1510 

Q. You’ve been asked questions in terms of how you see this contest and its 

place in the court.  I want to ask you in terms of some of the areas that 20 

your evidence has gone into, are you comfortable as a Pākehā academic 

arguing that non-Ngāti Whatua Ōrākei tribal traditions are wrong, are you 

comfortable with that? 

A. What I’ve sought to do in my evidence is to bring the lens that I have 

learnt about tikanga and history from some of the people whom I named 25 

earlier today and apply it to the situation on the ground here in Tāmaki 

Isthmus.  I do know something of the tribal traditions of Hauraki because 

even before I was involved with the Hauraki Māori Trust Board I knew a 

very lovely man called Taimoana Turoa who was an important elder of 

Hauraki back in the 1980s with Ranginui Walker and myself did some 30 

noho marae in the Hauraki Thames area Treaty issues and discussed 

tribal traditions in those hui from Ngā Tai Turoa.  So I know something of 

them.  I’m certainly of course not an expert and I don’t claim to be an 

expert.  And I notice you use the term “tribal traditions,” so that sounds to 
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me like oral history as it’s been passed down from one generation to 

another and the people who are expert in that are the people who have 

handed it down and how well those to whom it’s been handed down have 

recounted it again. 

Q. Isn’t that the essence of mātauranga Māori? 5 

A. It’s part of it but it is all framed, as I said in response to counsel earlier 

today, within a range of conceptual regulators, I’ve called it, or 

Chief Judge Durie called it, of tikanga, and so that I wouldn’t look just for 

tribal tradition on whakapapa or whanaungatanga, you have to look at a 

whole range of tikanga concepts such as mana, tapu and so on. 10 

Q. So coming back to my earlier question, and I was general in the question, 

I didn’t reference Hauraki or any other geography, and the question about 

whether or not you’re comfortable as a Pākehā academic arguing that 

non-Ngāti Whatua Ōrākei tribal traditions are wrong, to be specific and to 

give an example, you’ve said in relation to Mr Wilson’s evidence in effect 15 

that he’s wrong.  So I’m just wanting to test in terms of the essence of 

mātauranga Māori, oral traditions, is that something you find comfortable 

with doing? 

A. As I recollect it, that evidence was specific to Ngāti Maru only, not to 

Marutūāhu.  The wording was Ngāti Maru.  And so I am comfortable as a 20 

Pākehā academic who’s looked at the historical records and has looked 

at what other historians have written to say that Ngāti Maru by itself as 

such leaves very little trace indeed in the historical record.  Now, if there’s 

a tribal tradition that says different things about Taurarua and in 

Judges Bay and so on, then that’s the evidence that’s before the Court, 25 

but I’ve seen no trace of it in the historical record.  I’ve seen plenty of 

reference to Ngāti Pāoa, to Ngāti Pāoa’s connection to the wider 

Marutūāhu iwi confederacy and so on, or collective, but I did put that 

evidence in reply in because it on its face was evidence specific just to 

Ngāti Maru I think and – 30 

Q. Yes, Mr Wilson was giving evidence for Ngāti Pāoa.  I think you might 

have been thinking of Mr Ngamane but – 

A. Oh… 

Q. – I understand the point you’re making.   
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A. Yeah.  

Q. So when you refer to the historical record, are you essentially referring to 

the written word?  You’ve said you didn’t see anything in the historical 

record.  Are you referring to the written word? 

A. The main source in this case is obviously what was originally six or 700 5 

pages of evidence taken in the second hearing of the Native Land Court 

in 1868.  I first saw some copies, I’m not quite sure how they were copied 

back in 1977 but some form of copying of some of the handwritten notes 

from that minute book or those two minute books from the Ōrākei hearing.  

I’ve sort of lived with that, those minute books in a way since and I’ve 10 

revised my recollections of what was in them by reading the full transcript 

that was presented to the Court by your parties and very confusing your 

Honour because whoever is writing this down, presumably the Judge or 

some other person, spells these names completely differently from one 

sentence to the next and you have to try and work out, is this Ngāti Hura, 15 

is this Ngāti Pāoa, what’s this – and it’s quite difficult but I’ve read all of 

that, I have literally read every word of that long set of evidence from all 

of the witnesses from all sides in that hearing.  So that’s the primary 

historical record that I’m relying on.  Of course, since then, other people 

have done the same thing.  Agnes Sullivan did the same with respect to 20 

those cultivation maps and so on, Professor Russell Stone was asked to 

work on some of these issues originally for the Railway Lands disposal 

with Central and Southern Auckland Railways and he was employed by 

CCJWP which was the Crown National Māori Congress Joint Working 

Party set up by Douglas Graham as he then was in 1990 or 1991, and 25 

Russell Stone then thought: “I’m an academic, I should write an academic 

history,” and then he produced his history of this isthmus and published it 

in 2001/2002, and it’s a pretty – I think, I don’t remember the date, it’s a 

pretty substantial piece of academic research from a Pākehā historian 

that looks over these materials and I don’t claim to be anything other than 30 

a Pākehā historian with a bit of expertise in church matters and theology 

and history thrown in. 

Q. So coming back to your earlier reference, my paraphrase, you hadn’t 

seen anything in the historical record putting Ngāti Maru here, is what 
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you’re actually saying you didn’t see anything in the evidence given by 

the various tūpuna in the 1868 hearing that said that? 

A. Oh no there’s plenty of reference to Ngāti Maru.  My recollection of it is 

that, is most of the evidence of the, I think it was 17 witnesses for the 

Hetaraka Takapuna side of the claim, links together I think mostly it starts 5 

with Ngāti Pāoa and it links in with Ngāti Maru, Ngāti Whanaunga and 

Ngāti Tamaterā.  I don’t recollect any reference to Patukirikiri explicitly, I 

can’t quite remember seeing that name there but they were all honouring 

the wider Marutūāhu whakapapa.  But starting, as I read the evidence 

from the Ngāti Pāoa, immediacy to the Tāmaki isthmus and to the Ōrākei 10 

block which was in question in that case. 

Q. Yes can I ask you to turn please in your summary evidence to paragraph 

50.  Could you just read that out please? 

A. Read it out? 

Q. Yes please. 15 

A. “At paragraphs [103] to [115] of Walter Ngamane’s brief, he recounts 

Marutūāhu’s connections to Waipapa and Taurarua.  These claims were 

the same as Heteraka Takapuna’s claims that he raised in the Native 

Land Court hearings.  These claims were also rejected by the Court.” 

Q. So is it fair to say there wasn’t an absence of evidence by the various 20 

tūpuna of different tribal interests and not just Marutūāhu Waiohua as 

well, along with Ngāti Whātua, that was there but ultimately as you’ve 

been questioned on, Judge Fenton made the call that he did.  Is that fair 

to say? 

A. Yes, there was a huge body of evidence and as you say, the Judge 25 

assisted by the native assessor, made the call.  Which I think is consistent 

with the facts on the ground. 

Q. Yes and I want to come to that.  Have you seen the, going back to the 

pleadings, have you seen the declarations that have been sought by the 

plaintiff in this Court? 30 

A. I haven’t been engaged as a legal adviser in these proceedings at all, so 

I’ve only seen them in the sense of glancing at them. 

Q. And of course I can’t find it in front of me.  Can we get from the plaintiff’s 

pleading book, the Yellow Book, the declarations up and declaration 1?  
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Oh I have found it.  It’s at page 010 at the bottom right-hand (inaudible 

15:21:23).  Apologies, paragraph 33.  Can you see little paragraph (a) 

here? 

A. Yes. 

Q. Could you read that to yourself please?   5 

A. Yes. 

Q. In terms of the matters you’ve covered, tikanga, mana whenua, ahi kā, 

from a historical point of view, are you comfortable with declaration 1 in 

the way that it’s worded and what the Court’s been asked to decide, given 

the confirmations during this hearing that Ngāti Whātua Ōrākei see mana 10 

whenua and ahi kā in tikanga as being exclusive and giving rise to a right 

of veto? 

A. I think I’ve resisted the term “exclusive” because tikanga, as I said in 

response to questions from counsel earlier today, it favours an inclusive 

tendency rather than an exclusive, excluding tendency.  But the 15 

declaration that’s being referred to there relates to the specific area of 

land, we’re talking about land here, not just broad principles of tikanga 

and what is the tikanga that attaches to land.  Well the main ones are 

mana whenua and the main way of showing mana whenua is ahi kā roa, 

so that seems to be an appropriate declaration to seek.  If this matter can’t 20 

be resolved elsewhere, then the Court would be invited, following legal 

submissions, to make such a declaration. 

Q. In her reply evidence, Ms Kāwharu said at paragraph 61, document 

reference 201.00306: “Rather Ngāti Whātua Ōrākei asserts its status as 

the hapū with exclusive mana whenua in Central Auckland.”  Do you 25 

agree with Ms Kāwharu there? 

A. Well she’s happy to use the word “exclusive,” partly because that’s the 

word that appears frequently in the way in which Pākehā lawyers talk 

about land rights.  But I would prefer not to use that word. 

Q. If it’s been meant in that way, are you comfortable with the way 30 

declaration (a) is worded? 

A. Go back to it?  So when I say I prefer an inclusive approach rather than 

an exclusive or an excluding approach, that doesn’t mean that I am saying 

that there can be more than one iwi or hapū that have exercised ahi kā 
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and mana whenua over a particular area.  That is the layers of interest 

approach adopted by the Waitangi Tribunal in the 2007 report and my 

evidence is to the effect that in the heartland of each iwi hapū, there has 

to be a singularity, I’ll use that term, about the mana whenua.  Otherwise 

you don’t have a base from which to be whanaunga to the other people 5 

from another area whether nearby or far. 

Q. There can only ever be one on any piece of land? 

A. On any one piece of heartland.  I mean if I – if you look at the historical 

evidence that was given by missionaries around the time of the Treaty of 

Waitangi and their reports to Government officials, they made the point 10 

that Māori had names for almost every valley, hill, rock, place where you 

got, caught pigeons, whatever, in the whole country.  They of course were 

of a population of about 100,000 people perhaps, according to Professor 

Poole.  So you’re not spending a lot of time in every single valley.  There 

might be periods of time when you don’t visit a place but it’s still part of 15 

your mana whenua area and it’s still part of your core area.  So, times 

goes by and populations change and so on but still the basic point that I 

have made in my evidence which seems to be relevant to this declaration, 

is that for an iwi to have whanaungatanga relationships with other iwi, 

they have to have a place, they have to be tangata whenua, they have to 20 

have a whenua of which they are the tangata.  They have to have a 

whenua over which they have mana.  They have to have pepeha and 

whakataukī that relate to the whole world – and I don’t want to use the 

spiritual physical binary, but I’ll just say the whole world of mana atua.   

Q. And where is the Ngāti Whātua Ōrākei heartland? 25 

A. The Ōrākei heartland – this is where the non-static bit comes in.  I mean, 

the heartland as at 1840, would include Māngere and Onehunga as a 

complex and the events that happened after 1840 and the events that 

happened after the expulsion of many of the Waikato iwi from South 

Auckland during the Land Wars, brought about some adjustments and I 30 

was in court I think when I heard Mr Blair make mention of the fact that 

Āpihai Te Kawau was himself born in Ihumātao and there are strong Ngāti 

Whātua links historically with places in the northern part of the Manukau 

environs and particularly around Māngere Mountain or Te Ara Pueru and 
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I am aware that Ngāti Whātua, as I think an act of generosity and 

manaakitanga, to surrounding iwi, has said: “Let’s narrow it down to this 

ugly expression 2006 RFR land and 1840 transfer land.” 

Q. So on the logic of what you’ve said, by reference to the heartland as at 

1840 and those wider areas, Māngere, Manukau and that area, there was 5 

only one tribe being Ngāti Whātua Ōrākei as it’s now known, no others 

having mana? 

A. In 1840?   

Q. You gave a reference to different geographical points as to where the 

heartland was in 1840.  You said: “In a heartland, there can only be one 10 

tribe.”  So you’re saying for that wider area, by comparison to today’s 

area, there was only one tribe at that time? 

A. In 1840, the mana whenua, the single mana whenua group in Māngere 

was the what we now call Ngāti Whātua Ōrākei.  I would call them Ngāti 

Whātua o Tāmaki and I have in other writings and Tāmaki in that case is 15 

not just the isthmus, Tāmaki Makaurau of course is a piece of elastic 

which you can stretch in different directions, but it’s clearly the case that 

in 1840, either at Manukau or at Āwhitu, that’s where the Ngāti Whātua 

rangatira signed the Treaty of Waitangi and I would say that they were 

firmly the mana whenua group in Māngere at that time. 20 

Q. Were they the mana whenua at Paruroa? 

A. That’s where the killing of Kiwi Tāmaki took place a long time before.  The 

return of Ngāti Whātua to the isthmus was via Karangahape on the 

northern, on the – yes, the northern shores of the Manukau Harbour which 

is not that far away from Paruroa.  The migration back to the now 25 

reasonably safe isthmus was where Ngāti Whātua and its constituent 

elements put its ahi kā roa back into practice, after that gap, strategic gap 

between 1826 and 1835 and in terms of ahi kā roa, Ngāti Whātua didn’t 

stay camped at Karangahape.  They were there for a while and they then 

moved on and their relationship with Te Kawerau ā Maki, which is both 30 

on the western fringes of Tāmaki and over on Paewhenua on the North 

Shore, I think left that Karangahape area to the rather small but 

nevertheless, in modern day’s quite eloquent group of Te Kawerau ā 

Maki.   
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Q. So just to be clear and coming back to my question, as at 1840, was Ngāti 

Whātua Ōrākei as it’s now known, the mana whenua, the one at Paruroa? 

A. No I wouldn’t say so, that’s on the other side of the Whau.  So, no. 

COURT ADJOURNS: 3.32 PM 

  5 
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COURT RESUMES: 3.48 PM 

CROSS-EXAMINATION CONTINUES:  MR MAJUREY 

Q. Professor, you’ll recall you were asked some questions by my friend 

Ms Hauraki in relation to Ngāti Pāoa and you’ll recall in your reply 

evidence that you read out that Hetaraka in the second claim claimed on 5 

behalf of the four Marutūāhu iwi, didn’t he? 

A. Yes. 

Q. You might need to speak up just for… 

A. Yes. 

Q. And you’ve confirmed that you’ve been a close student of the minutes 10 

from that second hearing.  Do you recall the comity between the various 

Marutūāhu tūpuna who gave evidence about all of those tribes having a 

place in Central Auckland? 

A. Do I recall the? 

Q. Do you recall the evidence from those Marutūāhu tūpuna and the comity 15 

between them – 

A. The comity? 

Q. Yes, that place all of those four tribes in Central Auckland?  In terms of 

their evidence. 

A. Yes, they tended to say that they were all there, yes.  Through events 20 

such as the Kapetaua invasion, I suppose you’d call it, and so on. 

Q. And you recall the contest in the evidence from that hearing over the 

Tauoma tuku in terms of the traditions of Ngāti Whātua versus those of 

Marutūāhu and Ngāti Pāoa? 

A. Yes, I’m aware of those controversies, yes. 25 

Q. And you’re aware that Ngāti Pāoa have very firm disagreements with that 

tradition of Ngāti Whātua, don’t they? 

A. They do, and I’ve in the – I’ve chosen not to follow that up because in the 

comity between Ngāti Whātua and Ngāti Pāoa back in 1840 at the time 

of the so called Kohimarama purchase and the Railway lands in the 1990s 30 

and these proceedings now, it didn’t seem important to decide between 

the conflicting tribal narratives on that block of land around Mokoia and 
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Mauinaina, modern-day Panmure, because that’s not part of the 2006 

RFR land. 

Q. That does raise a question just in terms of the history.  So according to 

Ngāti Whātua traditions Tauoma is a tuku to Ngāti Pāoa, there was the 

Kohimarama Block sale which covers at least part of Tauoma.  So does 5 

the historical record show Ngāti Whātua opposing the sale by Ngāti Pāoa 

of Kohimarama Block? 

A. There’s a considerable controversy about the survey lines and there was 

an ope from Ngāti Whātua that came and objected to where the survey 

lines were going through.  I don’t know precisely where that event took 10 

place but Kohimaramara, as in Mission Bay, I would have thought was 

considered by Ngāti Whātua to be part of Ōrākei, the wider Ōrākei, not 

the 700 acre block, and maybe there was some dispute as to exactly 

where you should start on the shores of the Waitematā, should it be in 

what’s now Missions Bay or should it be in what’s now Kohimarama, and 15 

then the line goes across to the portage at Otahuhu. 

Q. To the best of your recollection, and if you don’t that’s fine of course, but 

is what you’re referring to an argument over the western line, the western 

vertical line of the Kohimarama Block? 

A. Yes. 20 

Q. Do you recall any historical record over the full extent of the Kohimarama 

Block sale given that in Ngāti Whātua traditions it was a tuku to 

Ngāti Pāoa?  

A. I think that as I understand the events of 1840, 1841, both Ngāti Pāoa 

and Ngāti Whātua were keen to attract the Government and settlers and 25 

traders to come to the Tāmaki area and viewed that as safety from further 

attack and viewed that as a trade opportunity for a joining in the new 

economy, and people from the wider Marutūāhu iwi of course joined in 

that as well.  So there was interest in land selling in order to get the Crown 

to Tāmaki.  So Ngāti Pāoa and Ngāti Whātua I think had a what looks like 30 

a similar perspective on that. 

Q. We’ve talked about the Fenton decision and what came from it, the 

decision in terms of one set of tribal customs right and other sets wrong, 

my paraphrase, and you’ve referred to more modern historical work, the 
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likes of Professor Stone, Dr Ballara, I don’t know if she’s a doctor or not, 

but Sullivan – 

A. She was, yes, is. 

Q. Sorry, Sullivan, I don’t know if Sullivan’s a doctor or not.  To your 

understanding, is there any new primary source information in any of 5 

those works or do they all really rely, when you work through them, on 

Fenton’s decision? 

A. Some of them rely only on Fenton’s decision but the better history as by 

Professor Belgrave and by Professor Stone takes a greater account of 

the totality of the evidence that was given in those proceedings. 10 

1555 

Q. If we reference – sorry, is Ms Sullivan a doctor or a professor, just so I 

give the right description? 

A. Which one? 

Q. Sullivan? 15 

A. Agnes Sullivan? 

Q. Yes, is she a doctor or – 

A. No, I think that was a master’s degree or something like that. 

Q. Just so that I'm giving the right preface, I'll call her Ms Sullivan.  And so 

that’s quite widely referenced in the Ngāti Whātua evidence, isn't it, the 20 

Sullivan report, or Sullivan paper? 

A. Which is I think because – yes is the answer, which I think is because it’s 

easier for the mind and the eye to see a map rather than just hundreds of 

pages of written words, and the Agnes Sullivan material does 

encapsulate a good deal of the evidence that was given at that time into 25 

a visual form, which is very useful to put as a schedule to your evidence. 

Q. Speaking of which, can we go to schedule 2 of your evidence, which 

handily appends that map. 

A. The schedule 2 of the summary evidence? 

Q. Sorry, of your summary evidence, yes, 344.29451.  And just to be clear, 30 

that’s the map you’re referring to, isn't it? 

A. Well, I was actually referring to the previous map, which is schedule 1, 

which is with handwritten annotation by I think Sir Hugh Kāwharu. 

Q. That’s not the Sullivan map though, is it?  I thought we were talking – 
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A. Oh – mmm. 

Q. If we go back to schedule 2, I understand this is from – 

A. I had another Sullivan map in my original evidence, but we replaced it 

because I think counsel for Ngāti Whātua wanted to have the same map 

that we are all looking at, so – 5 

Q. Can I put this way, to be fair this isn't exactly the Sullivan map, but what 

has been overlaid is several layers, one of which is the Sullivan layers, if 

I can call them that, as well as the 2006 RFR area et cetera.  Is that a fair 

– 

A. That's right, it combines topographical features.  The lines represent the 10 

Sullivan information and the green line is the RFR area.   

Q. And so for example, and I hope they're blue, those lines and arrowheads 

in the legend denoting fishing routes in Tāmaki, those come from the 

Sullivan paper, don’t they? 

A. Yes.  So that people were living in Onehunga, Māngere, and they were 15 

going to Horotiu, Waiariki, which is right here, that’s the blue lines going 

straight across the isthmus. 

Q. So Ms Sullivan, in terms of those lines and references to Ngāti Whātua 

over time, she doesn’t know, does she, personally and directly that those 

were the fishing routes of Ngāti Whātua.  She goes back to the Ōrākei 20 

block hearings and the decision, doesn’t she, in relying on that? 

A. I understand that she looked at all of the evidence that was put before the 

court, and – 

Q. But she has no personal knowledge of the people, the tribes that were 

undertaking that fishing back in the 19th century, does she? 25 

A. Of course not. 

Q. She relies on the material from the Ōrākei block hearings and decision, 

doesn’t she? 

A. Yes. 

Q. You've talked about – recognising you've written widely on this in the 30 

Native Land Court, and you've also talked about the features of the 

process and the outcome that lead you to have the opinion that it’s an 

authentic source and the decision was right, that’s my paraphrase, but is 

that a fair paraphrase?  And if it’s not, put it the way you would like to. 
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A. Authentic wouldn't be my word, I don't think colonial instruments are 

authentic instruments of tikanga at all, but did it have some integrity in 

terms of legal reasoning and drawing inferences from evidence and 

assessing the credibility of witnesses, that’s what I think deserves credit. 

Q. And assist the court if we can in this, because this is quite important given 5 

the emphasis and weight that has been placed on the decision, what do 

we know of the judicial training of Judge Fenton in tikanga Māori? 

1600 

A. He was someone who had been in the country for a little while.  He’d been 

– what was his title, resident magistrate, I think it was, based perhaps at 10 

Port Waikato, somewhere in the Waikato region.  In 1858 he wrote a book 

about how wonderful English law was and how good it would be for Māori 

to pick up English law.  So he was someone who had the colonial project 

in mind.  Like many of the early officials and settlers, they by necessity of 

the fact that Māori were the majority of the population until about 1858 to 15 

1860, had to be more cognisant of tikanga and of Te Ao Māori than most 

Pākehā are these days, but did he have any expertise in tikanga?  No, I 

wouldn't say so that he did.  Did he have the training to listen to witnesses, 

see them being cross-examined, make assessments of veracity over 

issues such as was Maungawhau occupied in recent times or not, I would 20 

say he had the appropriate skill set, and of course there were the – or 

there was the fact that there’d been the two hearings that have been 

referred to for this Ōrākei block, and there were three assessors, I think, 

in the first hearing in 1866, and one assessor in 1868, and the idea of that 

structure was that those assessors would provide the judge with insights 25 

into tikanga which would be lacking in the judge.  We have no written 

record of what the assessor, Pukuatua, said, there’s no notes of the 

assessor that I'm aware of.  In other regions of the country there are 

assessor minute books, but I have never seen an assessor minute book 

for that hearing. 30 

Q. Coming back to the Judge, there’s no record is there of what training or 

familiarity he had in tikanga Māori or mātauranga Māori, is there? 

A. No, I rather assume he had the prejudice of most English men of that 

time, that English law was the most important thing.  But he was part of 
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the project to move away from what was seen as the failed land purchase 

policies of the Donald McLean era, which had led to what the settlers 

called the Land League, which we would call Kīngitanga, and there had 

been the attempt to speed up the process of colonisation by war and 

colonial conquest, and that had its drawbacks as a mechanism for 5 

providing for a peaceful, safe colony, and the decision was made in 

government circles that it would be better to move away from the Crown 

pre-emption model of article 2 of the Treaty of Waitangi, which was 

specifically mentioned in the preamble to the Native Land Act of 1862, 

and use a court mechanism as the best way of moving forward in a 10 

peaceful manner, which would require the judges of that court to become 

familiar with customary claims and entitlements, and most of the Native 

Land Court judges in fact were not lawyers, they were people who were 

either completely fluent or tolerably fluent in Te Reo, and had in fact lived 

as some people called them Pākehā Māori, like Judge Manning, very 15 

familiar indeed with tikanga.  Didn’t stop him being a prejudiced racist, but 

there we are.  They had the training in tikanga.  Fenton didn’t have that 

background, he was on the legal training side with some practical 

experience as a resident magistrate in the Waikato. 

Q. And are you aware of some of the commentary that Fenton had animus 20 

for Te Wherowhero? 

A. Animus for Te Wherowhero? 

Q. Yes.  It’s mentioned in the Ōrākei report.  Do you recall that? 

A. I don't remember any particular lines about that, but in 1868, just four 

years after the Battle of Ōrākau, and the Kingitanga movement would not 25 

be highly thought of by most colonial officers, and a specific animus with 

respect to Te Wherowhero himself, I don't know.  I don't remember if there 

was a line on that, you might draw my attention to it and I could comment 

on it. 

Q. I was just asking if you had that recollection.  You reference the 30 

assessors’ report, and you confirm that there was no assessor report, so 

Judge Fenton didn’t have access to a pūkenga report or a specialist 

mātauranga report, did he? 
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A. Well he had access to a pūkenga person who was sitting there with him 

every day. 

Q. But we don’t know what they talked about, we don’t know what the report 

was, do we? 

A. No. 5 

Q. What do we know about the procedural fairness and how that was 

maintained for the 1868 hearing, is there any records on that? 

A. Well yes, in that case, like this and many others, there were rather – well 

there were a significant number of lawyers present, representing various 

interests, and so that imposed a sort of an English due process element 10 

to the way in which the evidence was called, and witnesses were cross-

examined and so on.   

Q. What about notice to the tribes that cases were coming up in terms of 

their being aware of them?  You've made the point there was a lot of 

representation by different tribes, but we don’t know how that came about, 15 

do we?  Were pānui listed out to the motu, were there case management 

conferences and the like?  Now remembering that we’re in the 1860s, but 

given the weight that’s being placed on the decision and the outcome, 

what was behind it, how process-wise did things reach that point, and was 

it fair?  Do you have a view on that?   20 

A. I do.  As I mentioned, this was not the Native Land Court just setting up 

hearings in Cambridge or somewhere, issuing a pānui and saying: 

“Whoever turns up to this court and lodges a claim, we’ll hear their claim, 

if you don’t turn up to the court you'll miss out, so if you’re not here bad 

luck to you.”  I mention Cambridge because the Cambridge hearings were 25 

notorious for that.  Whilst unsurrendered rebels of course were in the King 

Country, Rohe Pōtae.  Very different story with respect to this Ōrākei 

decision, because as I mentioned in my evidence earlier and in 

cross-examination answers, it was a matter of ongoing public dispute in 

both the public domain of settler discourse in the newspapers, and hui 30 

with various rangatira gathering and having hui.  There had of course 

earlier been the peace agreements that were the result of tikanga 

processes in 1838, 1839, 1840, 1841, and then when we get to the 1860s, 

we have a lot of notice of the claims of Hetaraka Takapuna and those 
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whom he represented, or said he represented, and plenty of people who 

came along to give him support.  So if I put it the other way around, I'm 

not aware of any complaints after the event in 1868 that: “We never heard 

about this court case, we never received a pānui, it affects our interests 

and we weren’t there.”  There was plenty of complaint about the outcome, 5 

but not because they weren’t there but because their evidence wasn’t 

believed or it was accepted, as in the case of Ngāti Te Ata and Ngāti 

Tamaoho, that they had some interests but they were not in the nature of 

interests which would qualify for an award by the Court. 

1610 10 

Q. If we use the example, Waikato Tainui folk and the Rohe Pōtae, for the 

reasons that you've touched on in terms of recent warfare and the like, 

and the consequences of that, what do we know about the pānui, the 

communications, that ensured that they were aware of what was going 

on and their ability to attend? 15 

A. Well they would have had no ability to attend unless they crossed the 

aukati somewhere near Te Awamutu and came to the court, which they 

wouldn't have done.  The point I made earlier today was that the Waikato 

Tainui interests and also the Waiohua ancestral interests were 

well-represented in the court by the evidence of the three witnesses that 20 

I named this morning, Paora Te Iwi, Hori Taurua, and Hori Te Whero. 

Q. But we don’t know if they represented those particular tribes.  The fact 

that they were there and have tribal affiliations isn't proof of the tribes 

knowing and their ability to be there, is it? 

A. Paora Te Iwi gets a lot of mention as a very important person representing 25 

the iwi of – which deed of settlement did I see recently, is it Ākitai or is it 

Tamaoho?  Because he would have had links to both.  He was certainly 

a very significant person in that iwi.  Whether there were communications 

between those who were in the Tāmaki/Waikato/Manukau area, and 

those who were in the King Country, I don't know. 30 

Q. Thank you, Professor, can we make an agreement, and we won't do this 

again in 14 years’ time. 



755 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

CROSS-EXAMINATION:  MR WARD 

Q. Tēnā koe, Professor.  My learned friends have taken a number of the 

questions and topics that I was going to explore with you, but I just have 

one or two points, largely of clarification.  In terms of clarification, you said 

to my learned friend Mr Majurey that your involvement with the Ngāti 5 

Whātua negotiations was as an historian, and you were involved with the 

AHA, is that right? 

A. I was at some of the meetings that discussed other issues, but that was 

not the brief that I had to work with. 

Q. So you weren’t involved in commercial negotiations or discussions about 10 

redress items? 

A. Tiwana Tibble reported to the negotiating team about them, and 

Pat Snedden and others were involved.  My name is on some of those 

meetings that involved RFR issues, but I would have to say I wasn’t an 

active participant in that. 15 

Q. Can we just have a quick look at one of those meeting notes?  The 

pinpoint reference is 309.06153.  You'll see there at the top, Professor, 

it’s a meeting in May 2005, it’s a discussion on right of first refusal, this is 

a document that was part of the bundle of documents in the Tāmaki 

enquiry, and you’re listed there, “David Williams, advisor to Ngāti 20 

Whātua”.  I'm right, that’s a reference to you? 

A. That’s a reference to me. 

Q. And if we go down through that document, we come to page 2 of the 

document, 06154, there’s a reference there to David, “need to explain to 

Treasury the historical symmetry arguments”, and then further down on 25 

that page you make a comment about areas of interest, it overlaps with 

Ngāti Whātua, and comments about the possible impacts of those things 

on the offer of an RFR. 

A. Yes. 

Q. And then further through we come through to 309.06156.  There’s a 30 

comment towards the end of that page, David, your argument in relation 

to quantum, so there’s a comment there about quantum flexibility and 

RFRs.  And all of those things are significant commercial redress issues 

in discussions, aren’t they? 
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A. Yes.  Not area of my primary expertise, but I was present and I did make 

statements, something to that effect. 

Q. And so in light of the fact that you've said you were involved in these 

meetings, they're meetings that are discussing commercial redress and 

quantum and RFRs, you'd have to accept, wouldn't you, you're not in a 5 

position to be an independent expert in the ordinary litigation sense given 

this level of involvement? 

A. I was – well I was there, I was asked by Ngāti Whātua to be – if I go to 

the top, Sir Hugh Kāwharu’s not present at that meeting? 

Q. No, the top of the meeting note lists what are described as key people, 10 

and you’re listed as one of the key people for Ngāti Whātua, along with 

Don Wackrow, the counsel for Ngāti Whātua, and Pat Snedden. 

A. Yes. 

Q. So presumably if Sir Hugh had been there, he would have been listed as 

a key person? 15 

A. I'm sure he would have been.  Because my main role was to work with 

Sir Hugh on the historical account, and I can only surmise that I was at 

that meeting because Sir Hugh was unavailable, and asked me to make 

some contributions that might be relevant to maintaining the key point 

from the Ngāti Whātua point of view as put forward by Sir Hugh in 20 

particular and others, which was that there needed to be just one group 

with mana whenua in Central Auckland, and not all these Wai numbers 

that claimed interest in Central Auckland. 

Q. You’re not listed as making that point in this meeting minute though?  

You’re engaging with issues of quantum and commercial redress 25 

boundaries. 

A. I did participate in that conversation there, yes. 

Q. And you mentioned that there were other meetings that you also attended 

that may have related to redress and to RFRs? 

A. I don't remember being at a meeting with Pat Snedden very often at all.  30 

He was usually at the meetings with Tiwana Tibble and the OTS 

negotiators.  The meetings that I attended almost entirely, I'm sure that 

the record will show, is when the OTS negotiators, Rachel Houlbrooke 

and Jay Eden, the historian, and sometimes attended by John Clarke, 
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now Sir John Clarke, those were the meetings that I was primarily 

involved in. 

Q. This wasn’t the only meeting that you went to that discussed commercial 

matters? 

A. I can't – I don’t have sufficient recollection, there were a large number of 5 

meetings, this is 12th of May 2005, and the AIP is signed – what month in 

2006? 

Q. June. 

A. June.  We’re getting close to the end of things.  I did not trench on – oh, 

Tiwana Tibble’s not there either.  Well that’s a very unusual meeting.  I 10 

was not normally at those meetings.  I don't know why neither Sir Hugh 

nor Tiwana Tibble was there when we were discussing those issues.  

Perhaps they’d – I don't know.  It was not a role that I played a significant 

role.  It looks like I did in that particular meeting, but that wasn’t the norm. 

1620 15 

Q. That would depend what you were asked to do by others in the course of 

the negotiation process. 

A. Well, I was down there, as you can see, as an advisor to Ngāti Whātua.  

I was there, and I would say exercising my independent judgement in 

giving them advice as well, because I was not there just as a Ngāti 20 

Whātua person, I was there as an outsider who could give advice to assist 

them. 

Q. And today you’re appearing as an expert witness for this court, and you'd 

accepted, wouldn't you, that part of an expert’s obligation is to cite 

conflicting views and to explain for the court why you prefer a particular 25 

view? 

A. Yes. 

Q. But you haven't done that in your 2 June brief, have you? 

A. In what respect have I not done that? 

Q. You’re aware from your involvement with the Whātua negotiations and 30 

with your involvement in the Tāmaki enquiry of Don Loveridge’s work on 

Ngāti Whātua Ōrākei, you’re aware of his work? 
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A. Well Ngāti Whātua Kaipara mainly, and he made some remarks about 

Ōrākei as well, but his work was primarily – well the written work that I 

saw was his evidence to the Kaipara inquiry. 

Q. The evidence is filed in the Kaipara inquiry, but it relates more broadly to 

Ngāti Whātua in Tāmaki, doesn’t it? 5 

A. I do recollect so, yes. 

Q. And that report was discussed in the historical negotiations, wasn’t it? 

A. Jay Eden referred back to historians employed by either Crown Law or 

OTS, and I think Don Loveridge was employed by Crown Law at that time, 

if I remember rightly.  And so there was ongoing discussion of historical 10 

issues indirectly with Don Loveridge, but Don Loveridge never attended 

any of our meetings.  That report, I don’t have a date – have you got a 

date for when it was presented? 

Q. I think there’s one report in 2001 and there’s a subsequent report that’s 

an appraisal of the evidence that’s put forward for negotiations.  These 15 

are reports that are summarised in Mr Blair’s evidence.  Is your evidence 

that you didn’t engage with that material in the negotiations? 

A. Oh no, we definitely did. 

Q. Because you said in your evidence to the Tāmaki inquiry that the AHA 

was based on a careful study of a substantial body of work, and 20 

Don Loveridge’s work was part of that substantial body of work, wasn’t it? 

A. Yes it was, but we were – well, not we, I, I felt the constraints of Crown 

policy at the time, which we were told was rather strict, that our historical 

account had to relate just to Ngāti Whātua Ōrākei and the Crown, 

dealings between the two of them.  I do remember engaging with some 25 

remarks by Dr Loveridge about the smallness of the population of Ngāti 

Whātua at that time, and the material was obviously available to us, but 

to be honest I haven't gone back and looked at his report. 

Q. You haven't gone back to look at either the report that’s filed in Kaipara 

or the appraisal of Ngāti Whātua evidence that was done subsequently 30 

for this evidence that you've given today, is that right? 

A. For the evidence given – 
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Q. So just so I can understand, you've said that you haven't gone back and 

looked at the Don Loveridge reports when you put together your brief of 

evidence? 

A. No, I focussed on Russell Stone and Sir Hugh’s Dimensions of 

Rangatiratanga, and the minute books of the Native Land Court, because 5 

my focus of my evidence was just on the issues around location of iwi in 

Tāmaki and the Native Land Court, and the validity or otherwise of the 

decision.  So I wasn’t purporting to do a total historical report, I wasn’t 

trying to replicate Professor Belgrave’s 500 pages or whatever, I was 

writing a summary specifically focussed on location of iwi and the Native 10 

Land Court decision of 1868. 

Q. And so those issues that Don Loveridge talks about in his work, which 

were part of the debate about the AHA, the need for critical use of 

sources, Dr Loveridge’s view that Ngāti Whātua had a clear 

understanding about the implications of sale of land.  Those are things 15 

that you simply haven't gone to what Dr Loveridge said, you haven't 

looked at that in your evidence to the court today? 

A. I haven't revisited that.  I do remember vigorous debates between 

Rachel Houlbrooke, Sir Hugh, and then Sir Hugh would say: “Get 

John Clarke back here, I want to have a talk about this again.”  And we 20 

would rehearse the arguments around tuku rangatira as opposed to deed 

of sale and purchase, and a good deal of the negotiations on the historical 

account were – my advice was that the words “deed of sale and 

purchase”, even if they appeared in the written documents, were not 

appropriate term to describe the transactions.  So we did address those 25 

issues.  I disagree with Don Loveridge’s view that there was knowledge 

of the implications of sale. 

Q. Your brief today makes no mention of Don Loveridge at all. 

A. No, it doesn’t.  I didn’t revisit that for the purposes of this brief.  The term 

“1840 transfer land” is – that word “transfer” is the word that I claim some 30 

credit for. 

Q. So given the vigorous debates that you've talked about that you’re aware 

of, you recall, that you haven't discussed in your evidence, you'd recall 

though also that one of Dr Loveridge’s concerns was that there was 
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insufficient research and information at the time about the history of land 

transactions in Tāmaki, you'd recall that from the debates within the 

negotiation process? 

A. Yes, and the way in which this was put at the time was that 

Douglas Graham, the Minister of Treaty Negotiations at the time, was 5 

very keen for iwi to go into direct negotiations without having to go through 

a whole Waitangi Tribunal process.  There was a Waitangi Tribunal 

process, time consuming, surely there are some iwi who can see the 

outcomes of previous Tribunal reports and they can go into direct 

negotiations without having to do the full panoply of a Waitangi Tribunal 10 

type of hearing with all of the historical reports presented over a number 

of years, and stacks of folders.  So we were – given that there had been 

the Ōrākei report of 1987, which discussed the wider Tāmaki area not just 

the Ōrākei block, I was brought in sometime after 1999 or 2000 or 

thereabouts because Ngāti Whātua Trust Board had decided they would 15 

put their hand up for direct negotiations without having to go through a 

long and detailed process, provided – a Tribunal process.  So providing 

we could write a historical account that clearly enunciated the relations 

between the Crown and Māori of Ngāti Whātua from 1840 to 1992, that 

that would get this process underway and that Ngāti Whātua could get 20 

the fruits of a Treaty settlement without having to wait for a full historical 

enquiry. 

1630 

Q. Just to be clear, you haven't addressed Dr Loveridge’s concerns about 

the adequacy of sources and research in your evidence in your brief 25 

today, that wasn’t something that you've examined for this piece of 

evidence? 

A. No, I've already said that.  I haven't re-examined his material at all. 

Q. Professor, you've mentioned in your answers to some of my learned 

friends that you rely on the Dimensions of Rangatiranga piece by 30 

Sir Hugh.  Why have you relied on that so heavily? 

A. I think I explained it in my first brief of evidence that the advantage of 

relying on Sir Hugh’s writings is that he was both an academic of Ngāti 

Whātua.  He was a person who had been imbued with the importance of 
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tikanga from a young age.  There was a change of name from Paora to 

Kāwharu, it was all part of that whole story.  So he’s someone who was a 

cultural insider who could also look as an academic would at the evidence 

and write it up, and so I guess most of the statements that I make could 

be sourced in other material, such as Professor Russell Stone’s book or 5 

the old books of Logan Campbell and Percy Smith and so on.  So most 

relevant I thought to what I could bring to the court what the viewpoint that 

Sir Hugh had written, and he’s no longer with us, so I was able to 

incorporate it in my evidence. 

Q. And given your comments earlier, I think you commented that you didn’t 10 

believe in objectivity and that no one can be truly objective, given that 

answer and what you've said about Sir Hugh, I presume you'd agree with 

the Tāmaki report’s comment that obviously it would be unwise to rely on 

Sir Hugh as the only expert in Tāmaki Makaurau Māori history when the 

topic is the customary rights of groups whose interests are in competition 15 

with those of his own hapū.  You'd accept that, I presume? 

A. Well no, not the way you've put it, because we weren’t invited to consider 

anything about those whose interests might be in competition with Ngāti 

Whātua. 

Q. Professor, you gave a brief of evidence that goes through paragraph by 20 

paragraph and critiques Belgrave and others in the Tāmaki report. 

A. Well that’s because – that’s after we've finalised what we thought we'd 

finalised, the historical account in 2006, and so we then faced with that 

enquiry, and I then go through the Belgrave report, as you say, paragraph 

by paragraph. 25 

Q. And in that piece of evidence you do go through paragraph by paragraph 

and critique what Belgrave and others say about customary interests in 

Tāmaki, don’t you? 

A. I do, yes. 

Q. And your report was one of a series of reports that are in the record of 30 

enquiry relating to customary rights and interests in Tāmaki?  Your 

evidence isn't the only evidence on the record of enquiry, is it? 

A. No, it’s not. 

Q. It’s on Loveridge’s evidence, it’s on the record of enquiry, isn't it? 
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A. Yes, I don't believe he gave evidence.  I think his work was – 

Q. His report’s on the record of inquiry, and that means the Tribunal took it 

into account when they issued their report, and the Belgrave report is on 

the record of inquiry as well, isn't it? 

A. Well no one can know what the Tribunal actually took into account, 5 

because they write their report after they’ve heard their evidence, and – 

Q. It’s part of the evidence that the Tribunal heard, isn't it? 

A. Yes. 

Q. Professor, just some questions again of clarification really relating to 

some of the early land transactions, or in the context of some of those 10 

transactions, I'm right in thinking, aren’t I, that the Pākehā population in 

Auckland grows very rapidly after 1840? 

A. After 1841, yes. 

Q. And in fact by 1842 there’s 3,000 European settlers in the district and 

parish of Waitematā? 15 

A. Yes. 

Q. And that would outnumber Ngāti Whātua? 

A. It would, and Ngāti Whātua thought more should come. 

Q. And in April 1841 there’s an auction of Crown land, isn't there, an auction 

of land for settlers? 20 

A. Yes. 

Q. And extremely high prices are achieved at that auction for the Crown? 

A. Yes. 

Q. I think there’s 44 acres that sells for 24,000 pounds? 

A. Yes. 25 

Q. And the Crown keeps that revenue, doesn’t it? 

A. Yes, because they were relying on what they call a deed of sale, the 

Mataharehare Opou Whau transfer deed. 

Q. And the auction was a well-known public event, widely commented on? 

A. Yes, and the prices in particular were commented on, yes. 30 

Q. And so the auction’s happening about six months after the October 1840 

land transaction, so Ngāti Whātua would have realised by then, given the 

prices achieved, that they weren’t dealing with a traditional transaction? 

A. What do you mean by a traditional transaction? 
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Q. Well they would have realised by then that the payments that were made 

at the time of the transactions are not simply symbolic.  The prices at 

auction would have indicated that something more profound was going 

on. 

A. Yes, and knowing that they then proceeded to divest themselves of 5 

another 12 to 13,000 acres in the, I think, generally called the Waitematā 

deed, again for minimal consideration, and again, from the Ngāti Whātua 

perspective, a tuku rangatira, a relationship arrangement with the Crown: 

“Yes, bring more settlers, we want trade, we want to be part of the modern 

world, we don’t want to be part of the old world of warfare, we want to be 10 

part of the new economy, we want to be partners,” Treaty partners I would 

say in modern terms, “we would like to be part of the governance of the 

colony,” as well. 

Q. And you'd be aware, wouldn't you, that Sir Hugh Kāwharu wrote that 

although Ngāti Whātua Ōrākei may have thought that the payment for 15 

land in October 1840 was only intended to symbolise a broader 

agreement, Sir Hugh said that less than six months were to pass before 

Ngāti Whātua learned their mistake.  Are you aware of that statement? 

A. Yes, a mistake, if you’re talking about it in terms of monetary return from 

the arrangement, but one of the very first pieces of evidence from the 20 

Ōrākei hearing of 1868 that I recollect coming across back in 1977 was 

the examination of Āpihai as to what was called the sale of the land, the 

first transaction, and: “You were paid for that, weren’t you?” said whoever 

the lawyer was questioning him.  He said: “No, I haven't yet received my 

payment.”  So when he said: “No I have not yet received my payment,” 25 

my understanding of that is that the tuku rangatira notion that there was 

supposed to be reciprocity from the Crown in Ngāti Whātua making land 

available for settlers to come in, the ongoing reciprocity should have been 

that Ngāti Whātua was a key to the ongoing economic and administrative 

life of the Tāmaki area. 30 

1640 

Q. And you’re aware, aren’t you, that Don Loveridge looked into that 

particular saying and had an interpretation or explanation for what he 

thought it was a reference to and that it was a reference to the dispute 
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about a particular part of the land at Taurarua that Ngāti Whātua disputed 

where the boundary of the transaction had been and that forms a 

significant part of Loveridge’s critique of Wyatt and Stirling, doesn’t it? 

A. But I don’t think Loveridge was right about that.  There was that dispute 

about Taurarua because the name of that first October 1840 deed was 5 

Mataharehare Opou Maungawhau or Whau and Mataharehare is one 

peninsula round from Taurarua, so where the triangle slice began did it 

include what we now call Judges Bay or didn’t it, so there was that 

dispute. 

Q. But you haven’t for the purposes of putting this brief together knowing that 10 

Don Loveridge had raised those issues that they’re debated at length in 

the negotiations, you haven’t done further research for this brief to 

address those issues, have you? 

A. Don’t think – 

Q. They’re not even mentioned in your – 15 

A. Yeah, but I don’t think they’re relevant to the issues before the Court in 

terms of the challenges from other iwi to mana whenua Ōrākei in Tāmaki. 

Q. The claim before the Court is a claim about the Crown policy and against 

the Crown.  You’re saying that those issues aren’t relevant? 

A. No, the particular boundary issue between Taurarua and Mataharehare I 20 

don’t think is – the Ngāti Whātua objection to where the boundary line 

was drawn is not something that I felt I needed to dwell upon.  It gets 

complicated because of Protector Clarke’s offer of land at either 

St Georges Bay or Blackett’s Point or thereabouts close to Mataharehare 

and that’s of course quite relevant to these proceedings but I haven’t 25 

given any detailed evidence about that because that was not what I was 

asked to do. 

Q. There was protest about that particular boundary issue when it becomes 

an issue in the 1840s but there isn’t protest about the option to settlers 

and the transactions with settlers earlier, is there? 30 

A. No, I think I’ll just repeat the statement attributed to Paora Tūhaere that: 

“We are a land selling tribe, we want to attract Pākehā, we want to attract 

settlers.”  If they make, as Sir Hugh says, it’s a bit of a mistake in 

commercial terms to transfer land for a pittance and find that settlers value 



765 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

it much more highly in monetary terms.  But it wasn’t monetary terms it 

was not the only thing that was involved. 

Q. And having seen the early options and the growth of the settler 

population, Ngāti Whātua, rather than protesting about the auctions within 

– the areas of those auctions and those early grants, your evidence is 5 

that Whātua made a choice to encourage further transactions and further 

engagement? 

A. Yes, they did.  In the hope for reciprocity and ongoing engagement, and 

participation indeed in government and governance. 

Q. And the perception that that relationship, or the fact that that relationship 10 

didn’t manifest as Whātua had hoped, was the subject of – was an 

important part of the Wai 388 claim, wasn’t it? 

A. Yes. 

Q. And that claim is settled by the Ngāti Whātua Ōrākei Claims Settlement 

Act? 15 

A. Wai 388, yes. 

Q. In your brief today, the evidence that you've given today, you cite the 

Ōrākei report from 1987, and you cite the Muriwhenua report from 1997.  

My learned friend Ms Coates took you to some other Tribunal reports.  Is 

it your evidence that there are no other Tribunal reports that would be 20 

relevant to issues of customary interests in tikanga in Tāmaki? 

A. In Tāmaki, in the specifics of Tāmaki, no, but in terms of how tikanga 

operates in relation to Crown policy, that would be, there would be lots of 

reports. 

RE-EXAMINATION:  MR HODDER 25 

Q. Let me try and deal with a handful of points in re-examination in the order 

in which I took notes of them being asked.  So firstly questions from my 

learned friend Ms Coates, and in that context you referred in an answer 

to her question about Te Ākitai tikanga.  You referred to conceptual 

regulators, and I think you said you were quoting from a paper by Durie.  30 

I don't recall that your evidence actually explains conceptual regulators, 

but in any case can you explain in general terms what is meant by 

“conceptual regulators”? 
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A. Well Ms Coates referred to five broad principles of tikanga, which were 

the five that Joe, now Sir Joseph Williams, and I worked on for the Law 

Commission paper, and those ngā pūtake, we called them in the report 

as well, those are the broad principles that sustain the whole discourse of 

tikanga and relationships within Te Ao Māori.  They are concepts with 5 

some regulatory power, but not definitive, codified, itemised rules. 

Q. And so it’s the regulatory power, the power to shape behaviour, is that 

what you’re referring to, or something else? 

A. Yes, like the usual translation of “mana” is power and authority, for 

example.  Not a complete translation, but that’s what’s usually put. 10 

Q. Now you were asked about whanaungatanga, and the idea that it’s 

relationships between various things.  Did I record correctly that you 

talked about relationships between people, places and I think you used 

the word legends? 

A. I said that was a Pākehā version of the word that’s sometimes used to 15 

describe what people might call metaphysical associations of mana atua. 

Q. Now this is with reference to your affidavit from last year, in what was 

called the Edwards case or Whakatohea.  Can we bring up 342.27983.  

Thank you, and to page 27998 and paragraph 45.  Now you recall, I think 

you were taken to this. 20 

A. Those are the five. 

Q. These are the conceptual regulator factors? 

A. Yes. 

Q. Can you tell us what relationship, if any, they have to ahi kā roa? 

1650 25 

A. The ahi kā roa elements of tikanga are primarily within the general 

conceptual regulator, to use that term, or pūtake value of mana, so that 

mana, again relying on Reverend Māori Marsden as mana atua, mana 

tangata, mana whenua, not necessarily in that order, altogether, as what 

is called their spiritually sanctioned authority, and no iwi or hapū gets that 30 

spiritually sanctioned authority unless they – in relation to whenua, unless 

they have maintained their power and authority over that land over a 

period of time, which is called ahi kā roa. 

Q. Has whanaungatanga any relevance to ahi kā roa? 
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A. Whanaungatanga would be relevant in the sense that people who are 

whanaunga living elsewhere, if they are then true to the whakapapa and 

to the tikanga, will recognise other people as having mana whenua in one 

area and another people having mana whenua in another area. 

Q. And utu or reciprocity? 5 

A. Well that’s the key point that I've just been talking about with Dr Ward, 

that reciprocity is one of the key expectations of tikanga Māori.  

Unfortunately that particular word has been unbalanced by its association 

with the word “revenge”, but that is a very small aspect of utu.  It’s the 

principle of balance and reciprocity. 10 

Q. The question’s really more whether the concept of utu or reciprocity has 

any relationship with ahi kā roa.  Or mana whenua. 

A. Yes, well mana whenua – well mana whenua for a particular area would 

expect respect for mana whenua of their area, and reciprocally would, as 

a matter of balance, would respect the mana whenua of other people in 15 

another area. 

Q. Kaitiakitanga, again in relation to ahi kā roa or mana whenua based on 

ahi kā roa, any relation? 

A. Kaitiakitanga is of the essence of ahi kā roa.  People with mana whenua 

are looking after the land, are the kaitiaki of it.  The word “stewardship” is 20 

not all that appropriate, but it’s in the Resource Management Act under 

the definition of kaitiakitanga, but kaitiakitanga and ahi kā roa are very 

closely related, as is tapu. 

Q. Now in questions that Ms Coates asked you in relation, I think, to the Te 

Tau Ihu matter, there was a discussion about the relationship between an 25 

iwi which had arrived and sort of imposed itself, and an iwi that was there 

before, and the reference I think you were being taken to was the 

proposition that both had mana.  You may recall that page that was shown 

to you? 

A. Yes. 30 

Q. And your answer was, both had mana in that transaction.  Can I just ask 

you to elaborate what you mean by mana in a transaction? 

A. Well the person, Tūtae Porourangi was definitely a person of mana within 

the Ngāti Kuia iwi who had just been rather severely defeated by the tauā 
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led by Te Rauparaha, and they were seeking some way of maintaining 

their entity in some – in the face of these new circumstances.  And so 

they chose, as an exercise of mana of that man, to put themselves under 

the protection of Ngāti Koata, I think it’s d’Urville Island in fact, I said Saint 

Stephens, I think, Island, in my evidence earlier, but I’m almost certain it’s 5 

what’s now called d’Urville Island that we’re talking about.  And so 

essentially I would disagree slightly with the way in which the Tribunal has 

put this.  I would say that essentially the tuku was: “Look, I have had mana 

here before from Ngāti Kuia, we’re not going to survive as an independent 

iwi after this invasion, and so look, why don’t we make an arrangement 10 

and Ngāti Koata, you can be in charge of us.”  But that would be 

contested, but that would be my take on it. 

Q. In answer to questions from my learned friend Mr Warren, there was a 

discussion about the date of the demise of Kiwi Tāmaki and the raupatu 

and suchlike, and at one point I took a note saying that your guess in 15 

terms of the available date range was 1760, and I wanted to invite you to 

explain why you would guess 1760? 

A. Something to do with the age of Āpihai Te Kawau in 1869, taking it back 

to being the grandson of Tuperiri, and so I used that information to guess 

at about 1760 as a possibility, if you had to have a date. 20 

Q. Now my learned friend Mr Majurey asked you various questions about, 

among other things, whether tikanga is frozen.  And in part with reference 

to concepts such as ahi kā.  And you gave answers in part in relation to 

where the Queen’s writ ran when there was a discussion of the 1840 rule.  

In terms of changes to tikanga, including ahi kā roa, what happens after 25 

the Queen’s writ begins to run? 

A. Where the Queen’s writ runs, there are rules against engaging in violence 

against your neighbours who have offended you in terms of tikanga terms, 

so the previous sanctions, both spiritual curses, for example, on people, 

and that might affect the lives of other people, and actual warfare, were 30 

not available any longer from 1840 onwards in this part of the world. 

Q. The implications of that for changes to ahi kā roa or mana whenua are 

what? 
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A. That the people with mana whenua had to find different ways of 

maintaining their occupation in an area, and that carries right through to 

the present day where, for example, Ngāti Whātua shows its ongoing ahi 

kā within this part of Tāmaki, in this isthmus, by saying: “Look, if the World 

Cup is going to have a Māori welcome to the rugby people turning up at 5 

Eden Park, we’re going to be the people that welcome them.”  So that’s 

clearly not ancient tikanga, that’s not ancient custom, that’s the way in 

which ahi kā can be exemplified and illustrated to the wider world in a 

modern context. 

Q. Is there any difference between continuation of pre-existing ahi kā roa 10 

and creation of a new ahi kā roa in the matters you've just mentioned? 

A. Well the creation of a new ahi kā roa after 1840 would have to be, 

according to the Queen’s writ, something that colonial law recognised 

rather than what tikanga recognised. 

Q. Are there any examples of that in Central Auckland, to your knowledge? 15 

A. Of changes after 1840? 

Q. Of new ahi kā roa after 1840? 

A. Well there are claims of it in this litigation in relation to Waipapa and 

St Georges Bay and so on and the report by Protector Clarke. 

1700 20 

Q. And your view of those? 

A. Is that they were Crown arrangements to keep Ngāti Pāoa happy, that 

involved the Crown as the giver of the land rather than the mana whenua 

of pre 1840. 

Q. And to be clear, such giving of the land by the Crown, can that create 25 

mana whenua in your opinion? 

A. No, the Crown can’t be the source of mana whenua. 

MR HODDER ADDRESSES THE COURT – TIMETABLING (17:00:49) 

RE-EXAMINATION CONTINUES:  MR HODDER 

Q. In various questions, my learned friend Mr Majurey’s used the phrase 30 

“Fenton’s decision.”  So can I ask you whether you draw a distinction 
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between the decision of the Native Land Court and the evidence before 

the Native Land Court and what reliance you put on which? 

A. The report by Sir Hugh Kāwharu and the Waitangi Tribunal in 1987 

tended to focus primarily on the actual judgment of Chief Judge Fenton 

delivered in 1869 but my evidence is drawn more widely on the coverage 5 

of the full transcript, admittedly with extremely bad spelling of the 

proceedings. 

Q. Now my learned friend Mr Ward using the old-fashioned way of describing 

doctors in this Court, which I think is a sanction of a Practice Note that 

goes back to Chief Justice Wild, as I recall it, about Dr Barton – 10 

THE COURT:   

It was, the practice of the Court of Appeal was always different when I was 

appearing there.  (inaudible 17:03:01). 

RE-EXAMINATION CONTINUES:  MR HODDER 

Q. Tikanga is evolving even there.  Now you were asked a series of 15 

questions about why you hadn’t addressed Dr Loveridge.  Were you 

asked to review the work of Wyatt? 

A. Philippa Wyatt? 

Q. Yes? 

A. What, was I asked to review it? 20 

Q. Yes, for the purpose of this hearing? 

A. No. 

Q. Stirling? 

A. No, although I might’ve wanted to look back at that with respect to the 

North Shore report that he wrote but I didn’t because Dr O’Malley was 25 

giving evidence. 

Q. Eden? 

A. Well I didn’t look through all the minutes, I don’t have access to those, 

minutes of those meetings.   

Q. And were you asked to look at Loveridge’s work? 30 

A. No I wasn’t. 
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Q. Right, did you see any evidence from the Crown from Loveridge or 

referring to Loveridge’s work in detail? 

A. I didn’t see anything of that. 

Q. You were asked a question about why you hadn’t addressed the 

adequacy of sources.  I think you were asked the question, have you 5 

issues about the adequacy of sources for the purposes of your evidence.   

A. For the purposes of my evidence on the two key issues of which I was 

asked to provide a brief, I think there’s an ample amount of evidence.  The 

difficulty is to compress it into a short historical report and then an even 

shorter summary. 10 

QUESTIONS FROM THE COURT:   

Q. Professor Williams, what’s your understanding of when and how the 

name “Ngāti Whātua Ōrākei” originated? 

A. The original term would probably be more likely to be Ngāti Whātua o 

Tāmaki.  When Ngāti Whātua were spread over the entire isthmus and 15 

were based – well their key base was Hikurangi pā on Maungakiekie 

which was where one of the settlement documents with the Crown were 

signed in recent times.  But of course, by 1855, the only remaining 

territory in Māori hands in the central isthmus was the Ōrākei block, the 

so-called 700 acre Ōrākei block.  And so I think it’s after 1855 people 20 

come to associate Ngāti Whātua almost exclusively with Ōrākei and 

forget about the previous habitations around various other parts of the 

isthmus based in Maungakiekie but also in Onehunga, Māngere and so 

on and they became Āpihai ma of Ōrākei and in modern terms, Ngāti 

Whātua Ōrākei but in the negotiated, negotiations which led to legislation 25 

first in 1978 with Mr Muldoon’s Government and then the second Act in 

1991, the Ngāti Whātua Trust Board leadership was always keen and it 

appears in the Act to refer to those three hapū names of Te Taoū, Ngā 

Oho and Te Uringutu as giving a wider breath to what is now called Ngāti 

Whātua Ōrākei or in some of the documents that might be before the 30 

Court, it might say “Ngāti Whātua ki Ōrākei,” as opposed to “Ngāti Whātua 

ki Kaipara.”   



772 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

QUESTIONS ARISING:  MR HODDER 

Q. I think you referred in your first brief of evidence to Sir Hugh Kāwharu’s 

2002 and 2003 affidavits, do you recall that? 

A. Is that Justice Salmon’s judgment, in that case? 

Q. I’m not sure about the judgment, I focused on the affidavits.  Anyway the 5 

question is, do you recall those? 

A. I do, I think I refer to them. 

Q. I think you do. 

A. Yes. 

Q. Do you recall there is a discussion in there about, if there’s a discussion 10 

in there about the evolution of Ngāti Whātua Ōrākei from the three 

constituent groups? 

A. I don’t remember. 

WITNESS EXCUSED 

 15 

MR HODDER ADDRESSES THE COURT – HOUSEKEEPING (17:08:13) 

LEGAL DISCUSSION  

 

KARAKIA WHAKAMUTUNGA 

COURT ADJOURNS: 5.11 PM 20 
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COURT RESUMES ON WEDNESDAY 10 MARCH 2021 AT 10.01 AM 

 

KARAKIA TIMATANGA 

THE COURT ADDRESSES WITNESS – PREFERS MRS (10:03:17) 

 5 

MR ALLAN: 

Madam Registrar, has Mrs Anderson been sworn in?  She has, thank you. 

 

MR ALLAN CALLS 

LILIAN MARIE ANDERSON (VIA LINK) 10 

Q. Well good morning Mrs Anderson.  Your full name is 

Lilian Marie Anderson and are you the chief executive of the Office for 

Māori Crown Relations Te Arawhiti? 

A. It is and I am. 

Q. And you have sworn haven’t you an affidavit in relation to this proceeding 15 

dated 13 October 2021 or 2020 rather? 

A. Yes. 

Q. Do you have a copy of that with you Mrs Anderson? 

A. I do. 

Q. Yes thank you, perhaps if you could read through that please, beginning 20 

at paragraph 2 under the heading: “Matters covered in this affidavit.” 

A. Thank you I will. 

 

AFFIDAVIT OF LILIAN MARIE ANDERSON 

 25 

2. As I explain next, I am familiar with the Crown's Treaty settlement 

negotiation processes. I provide this affidavit to describe the Crown's 

general policy on Treaty settlement negotiations, especially in relation to 

overlapping interests. 

 30 

3. The negotiation history in Tamaki Makaurau is unique. The main factor 

influencing how negotiations have progressed has been the nature and 

degree of overlap between groups with interests in Tamaki, which has 
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made consideration of appropriate redress and overlapping interests 

challenging. 

 

4. In its 2007 Tāmaki Makaurau Settlement Process Report, the Waitangi 

Tribunal raised significant concerns with the Crown's initial approach to 5 

settlement. In very broad terms, the Tribunal disapproved of the Crown 

reaching an agreement in principle with Ngati Whatua Orakei without 

sufficiently understanding the interests of other groups. The Tribunal also 

took issue with the Crown's approach to assessing groups' interests and, 

in particular, its assessment that Ngati Whatua Orakei had predominant 10 

interests in the central Tamaki isthmus. In making its recommendations, 

the Tribunal said that "[t]he first step, unfortunately, is that this draft 

settlement [with Ngati Whatua Orakei] really must be stopped in its 

tracks", so that draft settlements can be negotiated with other groups and 

"they can all be looked at together".' 15 

 

5. The Crown responded to that report and, through agreement with all 

affected groups, reached a unique solution to concerns about overlapping 

interests in Tamaki in the form of the Nga Mana Whenua o Tamaki 

Makaurau Collective Redress Deed. Through that agreement, the Crown 20 

provided shared cultural and commercial redress in the wider Auckland 

region to a collective of Tamaki iwi and hapū. Agreement to this approach, 

in turn, allowed negotiations to resume on Ngati Whatua Orakei's deed of 

settlement and also enabled iwi-specific negotiations to commence with a 

number of other Tamaki claimant groups, a process that is now nearing 25 

completion. 

 

6. Other witnesses will explain the detail of those agreements and how they 

were reached. In this affidavit, I draw on the process guide Ka tika ā muri, 

ka tika ā mua - Healing the past, building a future (the Red Book) (a copy 30 

of which is attached and marked "LMA-1")2 to explain matters of general 

principle and policy that affect all Treaty settlements and that therefore 

informed the Crown's position in progressing negotiations in Urnaki 

Makaurau. I do this by: 
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6.1 describing the evolution of the Crown's approach to the settlement of 

historical Treaty of Waitangi claims; 

 

6.2 outlining several important elements of Treaty settlement deeds; and 

 5 

6.3 explaining, in general terms, how the Crown considers overlapping 

interests within the Treaty settlement process. 

 

7. The remainder of my affidavit describes changes to the Crown's 

settlement practices in the period covered by this litigation and identifies 10 

certain work currently under way to update how Crown policy is 

documented. 

 

My experience 

8. Before being appointed Chief Executive of Te Arawhiti, I was the acting 15 

Chief Executive of Te Arawhiti. I assumed that position on 1 January 2019, 

at which time Te Arawhiti was established and assumed the functions of 

the Office of Treaty Settlements (OTS). For approximately two and a half 

years prior to that (from 15 August 2016), I was the Director of OTS, which 

at that time was part of the Ministry of Justice. 20 

 

9. Prior to this, I worked at Te Puri Kokiri and held the positions of Acting 

Deputy Chief Executive Policy and Chief Advisor. 

 

10. This followed an extensive earlier period working at OTS for over 12 years 25 

holding various positions including Deputy Director and Chief Advisor. 

 

11. Before joining OTS I was employed at the Crown Forestry Rental Trust for 

some 12 years working with iwi groups to provide funding to progress their 

Treaty of Waitangi claims. 30 

 

12. Having held these roles, I am familiar with Treaty settlement negotiation 

processes. In particular, I understand the challenges arising in a 

negotiation context involving overlapping interests. Since 2004, I have led, 
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overseen or otherwise been involved with a number of such negotiations 

across the country. 

 

Matters of general policy and principle 

Evolution of the Crown's approach and the Red Book 5 

13. In May 1991, Sir Douglas Graham was appointed the first Minister in 

Charge of Treaty of Waitangi Negotiations. At that time, Treaty settlement 

negotiations were supported by the Treaty of Waitangi Policy Unit within 

the Ministry of Justice. That unit was later constituted as OTS and made 

accountable to the Minister in Charge of Treaty of Waitangi Negotiations 10 

in 1995. 

 

14. Between 1992 and 1994, certain principles for the settlement of Treaty 

claims were developed. These were approved by Cabinet in 1994 and 

then modified by Cabinet in 1996 following submissions from Maori and 15 

other groups. 

 

15. These Cabinet decisions provided a framework for settlement 

negotiations and redress packages and, along with experience gained 

from early negotiations, supported the development of Crown negotiating 20 

principles and guidelines for the resolution of historical claims. These led 

to the 1999 publication Ka tika ā muri, ka tika ā mua – Healing the past, 

building a future: A Guide to Treaty of Waitangi Claims and Negotiations 

with the Crown. At the time, this publication was known as "the Green 

Book". Later editions came to be called "the Red Book". 25 

 

16. The purpose of the Red Book was (and remains) to provide guidance to 

claimant groups and the general public about the Treaty settlement 

process. The current edition of the Red Book was published in 2018.3 

 30 

17. In 2002, following a review of settlement process and policy, six key 

principles were added to the text of the Red Book. These principles were 

added with a view to ensuring that settlements would be fair, durable and 

final and would occur in a timely manner. I refer to these below. 
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18. The Red Book identifies the essential elements of the Treaty settlement 

process. Certain milestones are common to all negotiation processes, 

namely achieving a deed of mandate, the ratification and signing of deeds 

of settlement and, then, enactment of legislation. These milestones are 5 

commonly achieved through agreeing certain instruments, such as 

agreements in principle, or particular text that then contributes to the final 

agreement, such as agreed historical accounts, formal Crown 

acknowledgements of Treaty breach and the Crown's apology. 

Negotiations are focused on the redress to be included in a settlement, 10 

which tend to be organised in three workstreams: Crown apology redress, 

cultural redress, and financial and commercial redress. The Red Book 

explains these milestones, instruments and types of redress and explains 

other standard features of the Treaty settlement process, such as the use 

and roles of mandated claimant representatives and Crown negotiators. 15 

 

19. As the Red Book also notes, most Treaty settlements are achieved 

through the passage of bespoke settlement legislation through 

Parliament. Only at that point does a deed of settlement become 

unconditional.' Likewise, the transfer of redress to a settling group usually 20 

only happens if and when Parliament passes legislation to effect that 

transfer. This is the case for most forms of cultural redress, including the 

vesting of land, statutory instruments and protocols between iwi and 

Crown agencies. In some exceptional circumstances, the Crown may 

provide for the early release of certain forms of commercial and financial 25 

redress to a settling group "on account" prior to the passage of settlement 

legislation, the value of which is then deducted from the redress to be 

transferred on or after settlement date. 

 

20. Although certain milestones and instruments are common to all 30 

negotiation processes, each negotiation is different. For example, 

although the Crown's preference is to negotiate a single comprehensive 

settlement with a large natural group, that is not always possible. An 

important factor is the need to take account of relationships, not only 
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between the Crown and groups but also internally within large natural 

groupings and externally between overlapping groups. In many situations 

collective or regional approaches may be needed. Groups may end up 

settling through more than one agreement and through membership of 

more than one settling group (as, for instance, with Ngāti Whātua Ōrākei 5 

the Marutūāhu Collective and Te Ākitai Waiohua). The Crown must 

respond flexibly to the particular circumstances of each negotiation. 

 

21. Terms of negotiation set out expectations between the Crown and the 

settling group about the parties' objectives and the "ground rules" or 10 

processes to be used during negotiations.' Negotiation processes are then 

informed by discussions and decisions made over the course of 

negotiations. 

 

22. Because of the need to tailor negotiations to the circumstances and to 15 

maintain a flexible approach to Treaty settlements, the Red Book is a 

"guide" only. This is indicated by its full title ("A Guide to Treaty of Waitangi 

Claims and Negotiations with the Crown") and is explicitly noted on its 

inside cover:' 

 20 

The guide provides general information only and readers should not act 

or rely on information in this guide without first discussing the detail with 

OTS. 

 

Guidelines for the resolution of historical Treaty claims 25 

23. As noted, in the mid-1990s certain general principles for the settlement of 

Treaty claims were approved by Cabinet after submissions from Maori and 

other groups. Since 1999 the Red Book has set out the Crown's Treaty 

settlement policy framework and guidelines for the resolution of historical 

claims.' 30 

 

24. Several of these guidelines are especially relevant in the context of 

overlapping interests:8 
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24.1 Treaty settlements should not create further injustices - either to the 

claimant group seeking redress, other claimant groups and other New 

Zealanders generally; 

 

24.2 durable settlements must be fair, achievable, and remove the sense 5 

of grievance. 

 

24.3 the Crown must deal fairly and equitably with all claimant groups; and 

 

24.4 settlements will take into account fiscal and economic constraints and 10 

the ability of the Crown to pay compensation. 

 

Crown negotiating principles 

25. The Red Book also sets out six "negotiating principles",9 these being the 

principles that were approved by Cabinet and added in 2002. These 15 

principles and the Red Book commentary in relation to each are: 

 

Good faith - The negotiating process is to be conducted in good faith, 

based on mutual trust and cooperation towards a common goal. 

 20 

Restoration of relationship - The strengthening of the relationship between 

the Crown and Maori is an integral part of the settlement process and will 

be reflected in any settlement. The settlement of historical grievances also 

needs to be understood within the context of wider government policies 

that are aimed at restoring and developing the Treaty relationship. 25 

 

Just redress - The overall redress should relate fundamentally to the 

nature and extent of breaches suffered, witl1 existing settlements used as 

benchmarks for future settlements where appropriate. 

 30 

Fairness between claims - There needs to be consistency in the treatment 

of claimant groups. In particular, 'like should be treated as like' so that 

similar claims receive a similar level of financial and commercial redress. 

This fairness is essential to ensure settlements are durable. 
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Transparency - It is important that claimant groups have sufficient 

information to enable them to understand the basis on which claims are 

settled. 

 

Government-negotiated - The Treaty settlement process is necessarily 5 

one of negotiation between claimant groups and the government. They 

are the only two parties who can, by agreement, achieve durable, fair and 

final settlements. The government's negotiation with claimant groups 

ensures delivery of the agreed settlement and minimises costs to all 

parties. 10 

 

Key settlement policies 

26. The Red Book summarises "key settlement policies" of the Crown that set 

basic parameters, essentially as follows:10 

 15 

26.1 the Crown prefers to negotiate with large natural groupings rather 

than individual whanau and hapu; 

 

26.2 claimant negotiators require secure mandates; 

 20 

26.3 there must be a suitable post-settlement governance entity to receive 

settlement assets; 

 

26.4 settlements must be comprehensive and final; 

 25 

26.5 settlements are intended to be neutral in their effect on the continued 

existence of any Treaty of Waitangi or remaining aboriginal title or 

customary rights; and 

 

26.6 settlements must be fair, affordable and practicable. 30 

 

27. Additionally, one of the policies addresses overlapping interests:" 
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Overlapping claims or interests of other claimant groups must be 

addressed to the satisfaction of the Crown before the Crown will conclude 

a settlement involving any of the sites or assets concerned. 

 

28. It is important to note that while there have been changes in Crown 5 

settlement practice since the Red Book was first published in 1999, 

including to practice relating to overlapping claims and interests, the need 

for overlapping interests to be addressed to the Crown's satisfaction has 

not changed since around 2000. This fundamental policy position has 

been applied in all settlement negotiations to date since around 2000 and 10 

was informed by the views of the Waitangi Tribunal in its Ngati Awa 

Raupatu Report.  It has been contained in the Red Book since December 

2002. 

 

Important elements of Treaty settlements 15 

29. This section of my evidence outlines several important aspects of Treaty 

settlements. These inform the Crown's broad approach to negotiations 

involving overlapping interests, which I will then address. 

 

Mandating and deeds of mandate 20 

30. As I have noted, one of the Crown's key settlement policies is that a secure 

mandate on the part of the claimant negotiators is required before 

negotiations can start. This assures both the Crown and the settling group 

that their mandated representatives have been properly authorised. 

 25 

31. Before any entity seeks a mandate from its claimant community, it needs 

to agree with the Crown the strategy of how it will seek this mandate (a 

"mandate strategy"). The entity will then develop a "deed of mandate", 

which is a formal statement prepared by a claimant group stating who is 

appointed to represent them in negotiations with the Crown, and how the 30 

mandate was approved by the claimant group. 12 After a process of 

consultation culminating in a vote of eligible members of the claimant 

community, Ministers will make a decision whether or not to recognise the 
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deed of mandate and enter negotiations with the mandated 

representatives. 

 

Group definition and associated "areas of interest" 

32. Another key settlement policy is that the Crown prefers to settle with large 5 

natural claimant groupings, which may include a number of iwi or hapu. 

An indicative "claim area" or "area of interest" is normally developed by 

settling groups themselves during mandating. As the Red Book notes, this 

area is normally included in a deed of mandate to "set out an area to which 

the claims mainly relate" and "to help define the claimant group and to let 10 

neighbouring claimant groups know about any areas where they may 

claim overlapping interests".13 Preferably, it is developed by a settling 

group following a consultative process with neighbouring or overlapping 

groups. 

 15 

33. The Red Book further notes that identifying an area of interest "also allows 

the claimant group to endorse an overall negotiating approach, including 

where redress will be sought", and that "[c]laimant groups may wish to 

acknowledge any areas where they share interests with other claimant 

groups, and any areas that are regarded as mainly relating to their group 20 

only".14 This may inform aspirations for redress in specific areas and 

views as to whether redress should be exclusive or non-exclusive ( 

discuss these concepts later in this affidavit). 

 

34. An area of interest is also included in a deed of settlement as part of the 25 

claimant definition. This may differ from that included in a deed of mandate 

due to information that emerges during negotiations with a settling group 

and engagement with overlapping groups. 

 

35. Areas of interest are helpful tools in the overall negotiation and settlement 30 

process. They assist the Crown, in a very practical way, to identify 

potential redress items by identifying the area in which offers of property-

related redress or relationship redress (such as protocols) might meet a 

settling group's aspirations. However, as specifically noted in the Red 
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Book, they certainly do not constitute a Crown definition or 

acknowledgement of tribal boundaries:15 

 

Note: The Crown does not attempt to define precise boundaries through 

the settlement process. Rather, general `areas of interest' are recognised 5 

within which redress may be made available to a claimant group, subject 

to overlapping claims being addressed to the satisfaction of the Crown. 

 

Historical account 

36. Historical accounts summarise key facts about the relationship between 10 

the claimant group and the Crown and set out the historical background 

to the Crown acknowledgements and apology. 

 

37. The purpose of the historical account is to inform and contextualise the 

Crown's acknowledgements of Treaty breaches and the Crown's apology 15 

to the claimant group. These three elements collectively constitute the 

"Crown Apology" and are sometimes referred to together as "Crown 

apology redress". However, the Crown does not consider the historical 

account itself to be redress - the Crown's acknowledgements and apology 

are the redress. 20 

 

38. A historical account is not intended to constitute a full historical record, as 

the Red Book explains:16 

 

The historical account does not need to be complex or long. It should 25 

be an accurate summary of the historical background. This gives the text 

authority and helps the general public to understand the basis for the 

settlement, because it puts the redress included in the settlement into 

proper context. In settlement legislation, the historical account or a 

summary may form the Preamble to the Act. 30 

 

39. The process of agreeing a historical account (and indeed the other 

elements of the Crown Apology) is a matter of negotiation. Historical 

accounts are often carefully worded and structured. Commonly, where a 
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settling group wishes a historical account to record a matter that the 

Crown does not agree with, the historical account will record that matter 

expressly as the view of the settling group. 

 

40. Settling groups may choose to preface the deed of settlement with a 5 

"background" section recording the claimant group's tribal history prior to 

1840, as understood by the group. This is so that the significance of the 

history and the settlement can be understood from the group's 

perspective. These sections commonly include reference to whakapapa, 

waiata and other traditional sources that are important to groups. 10 

 

Acknowledgements and apology 

41. Through the Crown's acknowledgements, the Crown acknowledges 

historical breaches of the Treaty and its principles and accepts 

responsibility for those breaches. Acknowledgements also express the 15 

Crown's understanding of the impact of those breaches on the claimant 

group. 

 

42. Through the Crown apology the Crown expresses its regret and 

apologises to the claimant group for its breaches. It is naturally important 20 

in rebuilding relationships. 

 

Cultural redress 

43. As noted in the Red Book, cultural redress is used as a general term for 

redress that is neither financial not commercial redress, nor an element of 25 

the Crown Apology (i.e. neither the historical account, the Crown apology 

not the Crown acknowledgement)." 

 

44. Cultural redress is intended to recognise the cultural interests (as opposed 

to economic interests or needs) of the negotiating group and often 30 

recognises associations with the natural environment and specific sites of 

significance. It might reflect grievances such as loss of guardianship over 

sites of spiritual significance and loss of access to or control over 

traditional resources. 
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45. The Red Book identifies a range of different instruments and mechanisms 

potentially available as forms of cultural redress and exemplifies their use 

through relevant case examples. It provides detailed information 

concerning the distinct interests likely to be implicated by different kinds 5 

of sites or resources and identifies the redress options therefore likely 

suited to sites or resources of those kinds. 

 

46. Cultural redress might, for example, secure protection over particular sites 

or entail the vesting of land ("vesting" being the creation or transfer of a 10 

fee simple estate in land). It might also provide for recognition of the 

group's cultural associations through instruments such as overlay 

classifications, statutory acknowledgements and deeds of recognition, 

which recognise, in various ways, groups' associations with significant 

sites and areas that are owned or managed by the Crown." 15 

 

47. Cultural redress might also confer rights of participation in 

decision-making, for example through the creation of a conservation 

management plan or a joint committee for the management of natural 

resources. Certain cultural redress mechanisms, often called "protocols" 20 

or "relationship agreements", have a focus on strengthening relationships 

between the group and Crown agencies or local and regional authorities, 

so might stipulate how those bodies will interact with the claimant group 

and provide for their input in decision-making processes. 20 

 25 

48. For cultural redress to be considered for a site, area or resource, the 

Crown requires there to be an association with that specific site, area or 

resource. 

 

49. Such associations might be of various kinds. The Crown does not require 30 

these to be established as a matter of tikanga or even based in tikanga. 

An item of redress might carry importance by virtue of a cultural practice 

or because of a particular historical event that impacted the group or 
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possibly due to a broken promise of the Crown. What matters to the Crown 

is establishing the importance of the association to the settling group. 

  

50. As a result, it is important for settling groups to identify at an early stage 

those sites (or resources, flora or fauna) within their areas of interest that 5 

are culturally significant to them and to collate information on their 

associations with them. This begins during the process of compiling a 

mandate strategy and/or deed of mandate and continues to be refined up 

until a deed of settlement is entered into. The Red Book also notes the 

importance of consultation with other groups, so as to identify and, if 10 

possible, resolve any overlapping interests 21 

 

51. Examples of associations put forward by settling groups include tupuna 

maunga (mountains), awa (rivers), pa (fortifications), marae and kāinga 

(permanent settlement/village), nohoanga (temporary settlements or 15 

camping grounds, which are often seasonal), mahinga kai (cultivated area 

or food gathering place), urupā (burial grounds) or other wahi tapu 

(spiritual sites, such as battle grounds where bodies still lie). 

  

52. As noted, other associations might exist because a site is significant in the 20 

history of the group. For example, it might be the site of a significant event 

that had ongoing effects for the group. A site might also relate directly to 

a historical Crown act or omission for which a grievance is held. 

 

53. I note that the Waitangi Tribunal in its Tāmaki Makaurau Settlement 25 

Process Report recommended that the Crown "engage with and 

understand concepts of layers of interests rather than ̀ predominance' and 

ranking".' The Tribunal also commented, specifically in relation to cultural 

redress sites, that "[w]here there are layers of interests in a site, all the 

layers are valid. They derive from centuries of complex interaction with the 30 

whenua, and give all the groups with connections mana in the site"' 

 

54. The Crown seeks to understand all associations of all groups. As I explain 

below, the Crown does not consider that it can or should adjudicate upon 
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matters of tikanga or mana whenua. Rather, the Crown considers the 

nature of associations to be relevant to determining redress that is fair and 

appropriate. Fairness requires the Crown to consider consistency across 

settlements. This requires more than simply considering kinds of 

associations and related redress items across settlements. As I set out 5 

further below, a range of factors affect what is appropriate redress in any 

context. 

 

55. The Crown does not accept mere assertions of associations. The Crown 

will consider evidence provided by the settling group of their asserted 10 

associations with particular sites or areas so as to understand the basis 

of those assertions and the importance of the associations to the group. 

As I explain below, the Crown will also seek information concerning 

associations of other groups with those sites or areas so as to understand, 

as far as possible, the full range of groups' associations with those places. 15 

I have read the affidavit that the Hon Christopher Finlayson has prepared 

for this hearing and agree with his explanation that the purpose of the 

Crown's historical inquiry is to ensure there is a "principled historical basis" 

for redress.'' 

 20 

56. As I have noted, the strengthening of relationships between the Crown 

and Maori is an important principle underlying all Treaty settlements. It 

applies to all Maori, not just the group in negotiations, hence the 

settlement guideline that Treaty settlements should not create further 

injustices to the group seeking redress or others. In seeking to understand 25 

all the different associations with a site, the Crown considers its 

obligations to the settling group and other groups. A failure to consider all 

associations may cause harm to relationships with and between groups 

and thereby undermine the Crown's objective of securing durable 

settlements. 30 

 

57. Offers of cultural redress are also affected by purely practical 

considerations. Most obvious is the question of whether the Crown owns 

or manages the relevant site or resource. Further, the Crown must 
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consider consistency with statutory requirements (for example the 

Resource Management Act 1991, the Conservation Act 1987 and the 

Public Works Act 1981) and the protection of third-party rights 25 The 

Crown must also consider the fiscal implications for the Crown accounts 

of the vesting of land as gifted redress. 5 

 

58. Also, in accordance with the key settlement policies discussed above, 

cultural redress will not be provided unless overlapping interests are 

addressed to the Crown's satisfaction. 

 10 

Financial and commercial redress 

59. Financial and commercial redress means the part of the settlement that is 

primarily economic or commercial in nature. It is comprised of a financial 

and commercial redress amount (described in the Red Book as the 

"redress quantum" or "redress amount") and may also include commercial 15 

opportunities over Crown land.27 

 

60. Financial and commercial redress is provided in recognition and 

settlement of historical Treaty claims against the Crown. It also helps a 

claimant group establish an economic platform for future development. It 20 

recognises that, where claims for loss of land or resources are 

established, the Crown's breaches of the Treaty will usually have held 

back the group's potential economic development." 

 

61. Such redress is not, however, intended to constitute full compensation for 25 

the losses of a claimant group. As explained in the Red Book, for several 

reasons (including potential overlaps between claimant groups), 

assessing those losses with any certainty would be impossible. That 

aside, "a full compensation or ̀ damages' approach to redress would place 

too great a burden on the present and future generations of taxpayers".' 30 

 

62. The Crown abandoned the notion of a cap on total settlements (the "fiscal 
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envelope") in 1996 and has since sought to ensure that the value of 

individual settlements is fiscally prudent while reflecting the underlying 

breaches in a way that is consistent across settlements. 

 

63. This entails the Crown considering the relative seriousness of the 5 

breaches and the amount of land lost to the claimant group. As the Red 

Book sets out, a guiding principle for the Crown is that the financial and 

commercial redress amount should relate fundamentally to the nature and 

extent of the Crown's breaches of the Treaty and its principles.30 The 

Crown considers the most serious breaches are raupatu with loss of life. 10 

In assessing consistency across settlements, the Crown considers 

settlements for similar grievances and the relative sizes of settling groups. 

In terms of process, the Crown shares with settling groups the information 

it has gathered as to the types and amounts of land loss experienced by 

the group, and the group's population size. Groups can then raise any 15 

perceived errors and present information from other sources. From there, 

the Crown makes an offer for the total financial and commercial redress 

amount. Negotiations usually ensue. 

 

64. Once the Crown and the claimant group have agreed the total financial 20 

and commercial redress amount, the parties then negotiate commercial 

property redress. The agreed transfer value of the commercial property 

redress is deducted from the total redress amount (in what is effectively a 

"purchase" of the property from the Crown) with the balance provided to 

the settling group as cash. 25 

 

65. Commercial redress may take a number of forms, with settlement date 

property transfers being the most common. The value of these properties 

is negotiated based on current market valuations. Examples of these 

commercial redress properties are "landbank" properties37 (surplus 30 

Crown-owned land specifically earmarked and set aside for possible use 

in Treaty settlements), Crown forest licensed land32 and operational sites 

such as school sites. Operational sites are generally offered on the basis 

they will be leased back to the Crown. 
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66. Commercial redress may also include rights and opportunities to purchase 

properties for a specified time after settlement. Examples are deferred 

selection properties and rights of first refusal. 

 5 

67. "Deferred selection properties" axe Crown-owned properties that may be 

purchased by the settling group (using funds from settlement or otherwise) 

after settlement for a specified period, such as two years. A group may 

ultimately decide not to take up a deferred selection property. These 

properties are not ascribed a value in the settlement. A valuation process 10 

to determine the sale and purchase price is only undertaken if the deferred 

selection option is taken up. 

 

68. "Rights of first refusal" are rights to purchase Crown land that is not 

available at the time of settlement but which, should it become available 15 

for sale within a specified period (often more than 100 years), will be 

offered to the claimant group ahead of any other purchaser.33 Such rights 

are not ascribed a value in the settlement. 

 

69. There is a key difference between the Crown's approach to identifying 20 

potential commercial redress items and that taken with respect to cultural 

redress items. Commercial redress requires an association in the general 

area in which the redress item is located but does not require an 

association with the redress item itself. As with cultural redress, the Crown 

will inform itself as to the settling group's associations in the relevant area. 25 

The kinds of associations the Crown will consider for this purpose are the 

same as those considered in relation to cultural redress. 

 

70. A negotiating group will be invited to select which (if any) commercial 

redress properties it would like to "purchase" from its financial and 30 

commercial redress amount and which it might like the opportunity to 

purchase after settlement. A group might make selections based on 

commercial considerations or because the land has customary or 

historical significance or a combination of these factors. 
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71. In a highly overlapped area, such as Tamaki Makaurau, Crown decisions 

to offer commercial redress include consideration of distributing assets 

across overlapping groups in a way that both contributes to the economic 

and social development of each group and is fair to each group. Fairness 5 

requires consideration of matters such as the value of properties, their 

location, how many groups there are and how many properties are 

available. 

 

72. The Crown generally considers commercial properties to be substitutable 10 

in that the negotiating group can take the financial and commercial redress 

amount as cash, rather than as commercial property.34 If a commercial 

property is not available or considered inappropriate for some reason 

(including for example, in light of the concerns of overlapping groups), a 

property of a similar value and nature may be negotiated into the 15 

commercial redress package in substitution. 

 

Exclusive and non-exclusive redress 

73. The Crown may offer "exclusive" redress or "non-exclusive" redress.35 

Exclusive redress is redress that is available only once for a particular site, 20 

property or resource. It generally means no further redress (exclusive or 

nonexclusive) will be available for other groups for that site, property or 

resource. By contrast, non-exclusive redress can be made available more 

than once. Although exclusive redress usually involves just one group, it 

can be offered on a shared or joint basis to two or more groups to 25 

recognise multiple interests (as with the vesting of title to Tamaki maunga 

in the Nga Mana Whenua o Tamaki Makaurau Collective). 

 

74. The vesting of land is the most obvious example of exclusive cultural 

redress. Once land has been vested it cannot be re-vested. Examples of 30 

non-exclusive redress include statutory acknowledgements, deeds of 

recognition and protocols between iwi and Crown agencies. If the Crown 

provides these to a 
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group as part of a settlement of their Treaty claims, that does not prevent 

the same redress being provided to another group over the same site or 

area. 

  

75. Commercial redress is generally exclusive, though it too can be offered 5 

on a shared or joint basis (such as the Nga Mana Whenua o Tamaki 

Makaurau right of first refusal arrangements). It is also possible for a 

property to be subject to a series of rights of refusal or deferred selection, 

whereby one group can exercise the relevant right if not exercised by 

another. 10 

 

76. In considering exclusive property redress (whether it is cultural or 

commercial, and whether it is provided "on account" prior to settlement, 

on settlement date, or later) the Crown will consider a number of matters, 

including the aspirations of the settling group, the nature of association of 15 

the settling group and, similarly, the nature of any overlapping interests. 

Of course, a property may not be available for transfer if the Crown still 

requires its use, if there is significant public interest in the site, or if there 

are statutory obligations to former owners. 

 20 

Crown consideration of overlapping interests 

77. The Crown's objective in the Treaty settlement process is to provide 

redress in acknowledgement of the Crown's past wrongs and, in the 

process, restore and enhance relationships as best it can. It is within this 

context that the Crown gives consideration to groups' assertions of 25 

associations. 

 

78. The Red Book contains a section headed "overlapping claims or shared 

interests"." This refers to situations in which there are overlapping 

associations of the kinds I have described. The Red Book states that "such 30 

situations are also known as `cross claims".'37 These words "overlapping 

claims" and "cross-claims" suggest a context limited to overlaps between 

two or more negotiating groups. However, overlapping interests and 

associations can exist between groups regardless of their settlement 
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status. They may involve groups that have settled, groups that are in 

negotiations and groups still to enter into negotiations. 

 

79. The Crown recognises that multiple groups may have associations with 

the same area. As I noted earlier, groups articulate and assert different 5 

kinds of associations and different supporting narratives. To inform itself 

about what redress may be appropriate to offer, the Crown directs its 

efforts at understanding those narratives and why they are important. 

Where assertions of interests arise from assertions of tikanga or mana 

whenua, the Crown does not consider that it can or should adjudicate 10 

upon matters of tikanga or mana whenua. For example, groups 

sometimes have different views about when, as a matter of tikanga, 

customary interests may have been extinguished or subsumed into the 

interests of other groups. The Crown will not determine the tikanga that 

should apply, the content of that tikanga or how that tikanga should then 15 

be applied. The Crown's role is to support groups to address these issues 

themselves. The Crown's approach to redress will be informed by the 

dialogue between groups on these issues. 

 

The overlapping interests process 20 

80. As I have already said, one of the Crown's key settlement policies is that 

"overlapping claims or interests of other claimant groups must be 

addressed to the satisfaction of the Crown before the Crown will conclude 

a settlement involving any of the sites or assets concerned"." For this 

reason, all modern Treaty settlements have featured a process to address 25 

overlapping interests. The Red Book outlines this process at a high 

level:39 

 

In areas where there are overlapping claims, the Crown encourages 

claimant groups to discuss their interests with neighbouring groups at an 30 

early stage in the negotiation process and establish a process by which 

they can reach agreement on how such interests can be managed. 

Addressing overlapping claims at an early stage will avoid delays — and 

the possibility of a challenge to the settlement package — at a later stage 
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in the settlement process. The Crown will assist this process by 

providing information on proposed redress items to all groups with a 

shared interest in a site or property. 

 

Disagreements relating to overlapping claims may arise from the Crown 5 

proposing a particular form of redress, such as the transfer of a site or 

property to one claimant group to the exclusion of another. Where there 

are overlapping claims, such exclusive redress may not always be 

appropriate. Often both groups have an interest, such as historical or 

cultural associations, in a site or property and these interests can be 10 

accommodated by a form of redress which is non-exclusive. This allows 

the interests of different groups to be recognised and accommodated. 

 

81. In an affidavit filed earlier in these proceedings, the former Minister for 

Treaty of Waitangi Negotiations Mr Christopher Finlayson observed that 15 

the Crown can seldom "resolve" long-standing issues between iwi.40 The 

Red Book notes that this is not the Crown's purpose either:41 

 

Nor is it intended that the Crown will resolve the question of which 

claimant group has the predominant interest in a general area. That is a 20 

matter that can only be resolved by those groups themselves. 

  

 

82. Rather than resolving such questions, the Crown must be satisfied that 

overlapping issues have been addressed to the point that redress can be 25 

considered appropriate. I address below the sorts of issues bearing on the 

question of whether redress is appropriate. 

 

83. As I have explained, despite the potential for disputes as to overlapping 

interests, the Crown's practice is not to simply withdraw property-related 30 

redress in the face of dispute between groups. The Crown is aware of the 

value that groups attach to the provision of redress related to land (or other 

geographical features) and especially to the transfer of land. As the Red 

Book states, "Treaty settlements involve more than money, and most 
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claimant groups want to see spiritual, cultural and environmental concerns 

met as much as economic ones".' Further, although the Crown must be 

vigilant in maintaining relationships with and between groups, questions 

of equity would arise if redress items became unavailable to unsettled 

groups merely because an overlapping group is dissatisfied. Such an 5 

approach would effectively concede a veto to that overlapping group. Had 

the Crown adopted such a policy to date it would have achieved far fewer 

settlements. 

 

Engagement and information gathering 10 

84. The Crown typically begins seeking information from neighbouring groups 

about the nature and extent of any overlapping interests as part of the 

process of identifying a claimant group and its associated "areas of 

interest". For most groups this begins as early as the mandate strategy or 

deed of mandate stage. As associations and negotiating parameters are 15 

established and refined, there are ongoing efforts to engage with 

overlapping groups. The Crown seeks to engage directly with overlapping 

groups at key intervals during the negotiation process in order to provide 

information on proposed redress items and to invite and assess 

information about associations in areas where interests may overlap. This 20 

occurs through correspondence and by meeting kanohi-ki-kanohi. The 

Crown will usually also undertake or commission research of its own. 

 

85. The Crown also encourages groups to discuss overlapping claims 

together at an early stage and to establish a process by which they might 25 

reach agreement. The Waitangi Tribunal's Hauraki Settlements 

Overlapping Claims Inquiry Report has recently re-emphasised the utility 

of tikanga processes in allowing affected groups to themselves resolve 

overlapping interests.43 As noted, the Crown prefers that any issues 

relating to overlapping interests are settled by mutual agreement between 30 

affected groups. Crown policy ensures that tikanga concepts and 

processes can be utilised by groups at any stage of negotiations. The 

Crown can likewise support engagement between groups at any stage of 
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the process by providing information or funding research, mediation or 

facilitation. 

 

86. The Crown does not, however, require that tikanga processes be used, or 

purport to adjudicate on the appropriate tikanga by which overlapping 5 

interests are addressed. Groups do not always agree on the concepts and 

processes to be used. What is considered tika by one group may not be 

considered tika by another. The Crown seeks to be satisfied that there has 

been proper opportunity for engagement between groups. The Crown 

considers the nature of that engagement to be appropriately a matter for 10 

the affected groups. 

 

87. To provide impetus for engagement, at times the Crown has specified 

timeframes for engagement to occur or feedback to be provided. There 

can be an inherent tension between the Crown's objective of settling 15 

longstanding Treaty grievances without unfair delay and not adversely 

affecting relationships with and between Maori. Managing this tension can 

be challenging. 

 

88. The Crown generally requires overlapping interests to be addressed 20 

before an agreement in principle is signed. However, this is not always 

possible. In order to balance the interests of the negotiating group and 

overlapping groups, the Crown may allow more time for further 

engagement to take place after the signing of an agreement in principle, 

depending on the particular issues arising and the prospect of prejudice 25 

to either group. In such circumstances it is standard for the text of the 

agreement in principle to state that redress contemplated in the 

agreement will be included in the deed of settlement "only if overlapping 

claim issues in relation to that redress have been addressed to the 

satisfaction of the Crown".44 30 

 

Minister's preliminary and final decisions 
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89. The Crown's position is that the Crown, not settling groups, must make 

final decisions as to redress. That said, subject to it settlement policies, 

the Crown will give effect to agreement reached between groups. 

 

90. Of course, agreement is not always achieved and the Minister for Treaty 5 

of Waitangi Negotiations may need to make a decision as to what redress 

is appropriate in the context. This is really a last resort. Agreement 

between groups - as opposed to a potentially divisive decision by the 

Crown - is always to be preferred. However, where agreement is not 

possible, the Crown must take decisions. As the Red Book states, the 10 

Crown has "accepted a moral obligation to resolve historical grievances 

in accordance "with the principles of the Treaty of Waitangi".45 

 

91. Generally, the Minister will make a preliminary decision on the basis of 

information provided by officials, which includes discussion of the 15 

information provided by the groups. The relevant groups are then given 

an opportunity to bring further information to the Minister's attention prior 

to a final decision. After this "final" decision, officials sometimes refer to 

an overlapping claims process as being "closed". This language indicates 

a particular step in the process but if an overlapping group subsequently 20 

raises an issue the Crown remains open to further consideration. 

 

92. As set out in the Red Book,46 decisions in an overlapping interests 

context are guided by the following general principles: 

 25 

• the Crown's wish to reach a fair and appropriate settlement with the 

claimant group in negotiations, and 

 

• the Crown's wish to maintain, as far as possible, its capability to provide 

appropriate redress to other claimant groups and achieve a fair settlement 30 

of their historical claims. 

 

93. Some OTS policy documentation and correspondence (for example, in a 

document entitled "The Crown's Overlapping Claims Policy", attached and 
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marked "LMA-2", and which is referred to in an internal OTS "toolbox", 

also attached and marked "LMA-3") includes a third principle: 

 

The Crown's duty to ensure the redress offered to the claimant group in 

negotiations doesn't cause prejudice to a settled group and has no 5 

unintended inferences about the mana of other groups. 

 

94. This is an extension of the second principle that has emerged as more 

groups have reached settlement. It reflects that the Crown's approach is 

the same regardless of the settlement status of the groups and indicates 10 

the importance the Crown places upon protecting relationships with all 

groups (see, for example, the attached briefing from OTS officials to the 

Minister, marked "LMA-4") 47 It is, however, subject to the Crown's ability 

to offer redress despite the opposition of an overlapping group (including 

opposition of settled groups based upon unintended inferences). As the 15 

affidavit filed earlier by Mr Finlayson stated, "the Crown's wish [is] to 

ensure the redress offered to the claimant group in negotiations strikes a 

balance between the Crown's obligations to that group and its ongoing 

obligations and relationships with overlapping settled groups".48 Although 

the Crown does not consider it can or should make determinations about 20 

disputes over mana, the Crown must be sensitive to opposition based 

upon claims of mana and to the possibility that groups might regard 

redress as inferring a Crown view about mana. 

 

Determining appropriate redress 25 

95. Overlapping interests are just one factor considered by the Crown m 

determining appropriate redress. 

 

96. As I have said, each negotiation 1s different. Each settling group has a 

different mix of aspirations for their people. Each therefore has a different 30 

view of the amount, type and location of redress that will enable them to 

enter a deed of settlement in the knowledge that the overall package will 

be endorsed by their membership when they vote to ratify the settlement 

and the post settlement governance entity. 
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97. Similarly, what the Crown is prepared to offer, and what it considers will 

have the best prospect of achieving durable settlement, depends entirely 

on the context of the negotiation. The starting point for Crown 

consideration of appropriate redress is always the nature and extent of a 5 

group's grievances under the Treaty. This reflects the negotiating principle 

of "just redress" referred to earlier, which states that redress should 

fundamentally relate to the nature of the Treaty breaches suffered. 

 

98. I have already commented on some of the many inter-related factors that 10 

can affect the Crown's decision to offer a certain site or asset as 

settlement redress. These include, but are not limited to: 

 

98.1 whether the group has an association with the redress item (cultural 

redress) or the general area in which the redress item is located 15 

(commercial redress); 

 

98.2 whether the redress is cultural or commercial; 

 

98.3 whether the redress is exclusive or non-exclusive; 20 

 

98.4 the nature of a group's associations within the area in which redress 

is sought; 

 

98.5 the aspirations of the settling group; 25 

 

98.6 whether the Crown owns or manages the relevant site or asset, and 

any applicable statutory requirements or third-party rights; 

 

98.7 whether the offer of redress can be accommodated within the value 30 

parameters for the settlement; 
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98.8 the distribution of redress between settling groups in a way that 

contributes to their economic and social development and is fair to each 

group; 

 

98.9 the extent of Crown-owned property available for use as redress in 5 

the group's identified "area of interest"; and 

 

98.10 the availability and nature of comparable alternative redress. 

 

99. In an overlapping context, agreement between groups as to redress is 10 

always to be preferred, as I have said. The Crown is fully aware that a 

Minister's decision in the face of disagreement raises the prospect of 

disappointment and adverse impacts on relationships. In deciding what is 

appropriate to offer, the Crown must also take that prospect into account. 

Although the Crown's position is that settlement does not require the 15 

consent or satisfaction of overlapping groups, the Crown considers the 

nature and extent of opposition to particular redress and the risk of 

adverse impacts upon relationships with and between Maori groups. 

 

100. I note that, in his affidavit for this hearing, Mr Finlayson states that he 20 

regarded associations as "commensurate" if there was a principled 

historical basis for the redress and the redress was reasonable and fair in 

all the circumstances.49 Descriptions of redress as "commensurate" or 

"sufficient" often reflect a context in which redress proposals are 

challenged by overlapping groups on the basis that the settling group does 25 

not actually have the asserted associations or that they are "insufficient" 

to warrant the proposed redress. However, the decision for the Crown is, 

as Mr Finlayson says, whether redress is appropriate in all the 

circumstances - not whether associations in isolation warrant redress. 

 30 

Changes to Crown settlement practice 

101. This section of my evidence addresses changes to the Crown's settlement 

practices in the period over which the events subject to this litigation took 
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place, including those arising from Tribunal reports and feedback from 

claimants. 

 

Waitangi Tribunal concerns 

102. In June 2007, the Waitangi Tribunal released two reports following urgent 5 

inquiries into the Crown's settlement policies and practice: The Tamaki 

Makaurau Settlement Process Report and The Report on the Impact of 

the Crown's Treaty Settlement Policy on Te Arawa Waka.51 Both reports 

raised broad concerns about the Crown's processes for consultation, the 

techniques used by OTS to assess groups' interests and the nature and 10 

effect of cultural redress instruments. These comments followed the 2003 

Ngāti Tūwharetoa ki Kawerau Settlement Cross-Claim Report, which also 

raised concerns about Crown practice in relation to overlapping interests." 

 

103. As I have noted, the Tamaki Makaurau Settlement Process Report also 15 

found significant flaws in the Crown's initial approach to addressing 

overlapping interests in Tamaki Makaurau. The Tribunal described the 

Crown's decision to negotiate with Ngāti Whātua Ōrākei ahead of other 

groups as "picking winners".53 This approach, it said, precluded genuine 

engagement with other groups and denied the human reality that, after 20 

"three or more years" of effort, the Crown was "already emotionally and 

intellectually committed" to the agreement in principle.54 The Tribunal 

noted that the Crown's original decision to offer exclusive cultural redress 

in three iconic maunga on the central Tamaki isthmus was "on the basis 

of an assessment that Ngāti Whātua o Ōrākei’s interests in those sites 25 

were predominant".55 As already noted, the Tribunal strongly 

disapproved of the assessment of "predominance", recommending 

instead an understanding of "layers of interests".56 

 

The Crown's response 30 

104. Following the 2007 Tribunal reports and after seeking feedback from 

claimant groups and other stakeholders, the Crown adopted a series of 

practice changes to Treaty settlement negotiations. These changes 

affected a range of processes and activities, including large natural 
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groupings, recognising mandates, comprehensive settlements and 

overlapping interests, as well as a new regional approach. (Relevant 

documentation setting out these practice changes is attached and marked 

"LMA-5",57 "LMA-6",58 ,LMA-7"59 and "LMA-8".6~ These practice 

changes allowed for greater flexibility in the implementation of policy. 5 

However, they did not alter the principles and policies that set the 

framework for Treaty settlements, including those I have described earlier 

in this affidavit. 

 

105. To avoid the consequences identified by the Tribunal of "picking winners" 10 

and to allow for a fuller understanding of inter-relationships between 

claimants, the Crown moved to a regional approach whereby the Crown 

seeks to engage simultaneously with multiple claimant groups in a 

common geographic area. By engaging in this way, the Crown seeks to 

consider overlapping interests earlier in negotiations. Pre-mandate 15 

claimant funding is available for groups to engage in overlapping interests 

discussions with neighbouring groups before their negotiations have 

commenced. The approach of simultaneous negotiations and co-

ordinated redress offers also aims to support overlapping interests 

engagement by giving groups a sense of what they will receive in 20 

comparison to their neighbours. The Crown has also increased the use of 

facilitators to work with groups towards resolution. 

 

Updates to policy documentation 

106. Te Arawhiti is currently reviewing and refining the Crown's overlapping 25 

interests policy documentation, guidance and practices. This process 

began at Waitangi in February 2017, where the then Minister for Treaty of 

Waitangi Negotiations the Hon Christopher Finlayson, gave his support to 

a proposal by the Iwi Chairs Forum for the Crown and the Iwi Chairs Forum 

to work together to review and refine the Crown's approach to overlapping 30 

claims issues. 

 

107. Engagement with the Iwi Chairs Forum occurred in 2018 and early 2019, 
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focussing on certain proposals put forward by the Iwi Chairs Forum in its 

paper "A new approach to overlapping claims" (a copy of which is attached 

and marked "LMA-9").` The paper suggested fundamental changes 

centred on the importance of early engagement on overlapping interests 

and on the importance of agreement between iwi in addressing those. 5 

The paper also suggested that the Crown be bound by agreements 

reached between iwi and that negotiations be paused if no agreement is 

reached. 

 

108. The current Minister, the Hon Andrew Little, responded to the Iwi Chairs 10 

Forum in a letter of 13 March 2019 (a copy of that letter is attached and 

marked "LMA-10"). The Minister confirmed that current policy guidance 

provides for overlapping interests to be addressed as early as possible in 

the negotiation process. The Minister also advised the Crown could not 

accept the proposal to remove the Crown as a final decision-maker as to 15 

what redress the Crown will offer. However, the Minister did provide an 

assurance that the Crown will seek to give effect to any agreement 

between iwi, subject to policy implications. 

 

109. Te Arawhiti is now reviewing its policy documentation, guidance and 20 

practices following engagement with the Iwi Chairs Forum, and taking into 

account the Tribunal's Hauraki Overlapping Claims report, released in 

December 2019, which recommended, among other things, that the Red 

Book be brought up to date as a statement of Crown policy and practice.62 

 25 

110. As a result, the Red Book is being updated. In the first instance, Te 

Arawhiti is updating sections of the Red Book relating to policy and 

processes for mandate, overlapping interests and cultural redress. Te 

Arawhiti has also drafted a policy document that contains a more detailed 

statement of the Crown's overlapping interests policy and processes. The 30 

draft policy document has been noted by the Minister and will now be 

provided to the Iwi Chairs Forum for feedback. 
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111. The purpose of these updates is to provide a fuller explanation of the 

Crown's overlapping interests policy, however, the fundamental elements 

of the policy will not change from those I have set out above. As I have 

noted, the Crown takes a purposefully flexible approach to overlapping 

interests, as it does to Treaty settlements in general, and the Red Book 5 

and other Crown policy statements are only intended to provide guidance 

for claimant groups and Crown agencies in the negotiation process. 

1120 

CROSS-EXAMINATION:  MR MAJUREY 

Q. Tēnā koe e te rangatira. 10 

A. Tēnā koe, Mr Majurey. 

Q. Just checking you can hear me? 

A. I can indeed. 

Q. Recognising your evidence was written back in October of last year, can 

you update the Court with any progress on the policy, et cetera, review 15 

that you spoke about towards the end of your evidence please? 

A. Sure thing.  So (inaudible 11:20:56) policy document has now been sent 

to the iwi chairs in late 2020.  We then provided it again on the 

13th of August 2021.  It has been positively received and we are 

proposing to work with the iwi chairs on the roll-out through their Pou 20 

Tikanga and we are looking to update relevant sections of the Red Book 

at the same time.   

Q. Is there any working timetable for that ongoing work? 

A. We are looking to talk to iwi chairs about the timetable at their next 

meeting in May.  We’re hoping the updated Red Book sections will be 25 

complete by mid 2021 and we will look to complete other matters with the 

Red Book by the end of ’21.  So we are prioritising the updates on 

overlapping claims, mandate and cultural redress, and aiming to get 

those out by mid year.  The policy document itself really is just a 

culmination of the joint efforts between ourselves and the iwi chairs so 30 

what we need to discuss with them is merely how we present that 

(inaudible 11:22:19). 
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THE COURT: 

Actually, can I ask a question of counsel at this point.  Counsel, do you know 

whether this policy document which is under discussion is in the bundle or not? 

WITNESS: 

I understand one is attached to the Blair evidence.  Sorry. 5 

THE COURT ADDRESSES MR WARD (11:22:41) 

CROSS-EXAMINATION CONTINUES:  MR MAJUREY 

Q. Thank you for that update on timetable.  Is it the Crown’s position that the 

work on Treaty settlements across the motu is being stopped while this 

policy work is ongoing or does settlement work continue? 10 

A. No, settlement work continues as we have since the settlement process 

started we continue to evolve the process as we continue to work in it.  

So our Treaty settlement negotiations continue.  Where there are 

overlapping claims interest, those settlements are going through their 

own processes. 15 

CROSS-EXAMINATION:  MR WARREN 

Q. Tēnā koe, Mrs Anderson. 

A. Tēnā koe, Mr Warren. 

Q. Just a couple of questions about redress.  When tribes come to the Crown 

and ask for commercial redress, I think you said in your evidence the 20 

Crown is under no obligation to give that redress, is it? 

A. No, it’s not. 

Q. So you’ll be aware of the example of Ngāi Tai ki Tāmaki requesting the 

very courtroom that I’m standing in today as commercial redress? 

A. Yes, I am aware. 25 

Q. And the Crown refused that on the basis that it was a strategic property 

for the Crown? 

A. That’s right, and I think it goes to what I said in my evidence about the 

number of factors that are taken into consideration, some of them also 

relate to affordability of the asset, current use of the asset and a number 30 
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of other key points like that that we need to consider when groups make 

those requests. 

Q. A trite question but you gave evidence that non-exclusive redress of 

course can be offered to others, that’s correct? 

A. Yes, yes it can. 5 

Q. But of course if the non-exclusive redress is taken up by the tribe that’s 

offered that type of redress, other tribes coming along afterwards cannot 

get exclusive redress over that site, correct? 

A. No, they can’t. 

Q. So that means the Crown has to be careful in assessing customary 10 

interests even when it’s offering non-exclusive redress. 

A. Yes, it does.  It means that whether it’s the first claimant group or the third 

claimant groups, we have to inform ourselves of the nature of wider 

associations in that site which will lead to a decision about the exclusive 

or non-exclusive tools and then allow us to be able to offer the same level 15 

of redress to groups that follow. 

Q. And that was really the nub of the 2007 Tribunal report, wasn’t it, advising 

the Crown of those matters? 

A. Yes.  I think an example of why you couldn’t do something like that, 

Mr Warren, is if we offered group one a statutory acknowledgement over 20 

a site and then went to vest that site in the third group, the statutory 

acknowledgement would be null and void because the land would no 

longer be Crown land and we would be disturbing an agreement 

settlement. 

CROSS-EXAMINATION:  MS COATES – NIL 25 

THE COURT ADDRESSES MR HODDER (11:27:20) 

COURT ADJOURNS: 11.28 AM 
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COURT RESUMES: 11.47 AM 

MR HODDER ADDRESSES THE COURT – INTERVENER EMAIL (11:47:54) 

CROSS-EXAMINATION:  MR HODDER 

Q. Mrs Anderson, good morning, some of my questions will be in part 

informed by discussions with the interveners, who are the Ngāti Kuri Trust 5 

Board and Ngāi Te Rangi Settlement Trust, who have interests in the 

Tauranga area, as you probably know, as well as my own questions, 

which are on behalf of Ngāti Whātua Ōrākei. 

A. Good morning, Mr Hodder, that’s fine. 

MR HODDER ADDRESSES THE COURT – DOCUMENT COPIES (11.48.33) 10 

CROSS-EXAMINATION CONTINUES:  MR HODDER 

Q. First question I'm afraid is relatively mechanical, Mrs Anderson.  While 

you were reading out your evidence, I didn’t catch the changes you made 

to your paragraph 28.  So could you assist me by just going through those 

changes slowly enough so I can take a proper note? 15 

A. Sure thing.  So I'll start from the beginning of 28, Mr Hodder? 

Q. Please. 

A. It is important to note that while there have been changes in Crown 

settlement practice since the Red Book was first published in 1999, 

including to practice relating to overlapping claims in interests, the need 20 

for overlapping interest to be addressed to the Crown’s satisfaction has 

not changed.  The change was to insert “since around 2000” at the end 

of that sentence. 

Q. Thank you. 

A. I continue then: “This fundamental policy position has been applied in all 25 

settlement negotiations.  I have sought for the removal of ‘to date’ to be 

replaced by ‘since around 2000’, and was informed by the views of the 

Waitangi Tribunal in its Ngāti Awa raupatu report.  It has been contained 

in the Red Book since December 2002.” 

Q. Thank you very much. 30 
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A. You’re welcome. 

Q. Now firstly, can I just clarify your roles.  Am I right to understand that 

between 2017 and 2018, you were Deputy Secretary Treaty in the 

Ministry of Justice? 

A. I was. 5 

Q. And is that at the same time or equate also to being Director of OTS? 

A. Yes, it was a weird circumstance, and I was both the Deputy Secretary 

Treaty in the Ministry of Justice and the Director of the Office of Treaty 

Settlements. 

Q. So if I've understood that right then you had been with either OTS or its 10 

successor Te Arawhiti since approximately 2004, with the exception of a 

period of Te Puni Kōkiri, is that correct? 

A. That's right. 

Q. And am I right to understand or assume that while you were at Te Puni 

Kōkiri, you would have been keeping abreast of matters in Treaty 15 

settlements? 

A. I did my best, yes. 

Q. So have I got that right, you've now been the Chief Executive at either 

OTS or Te Arawhiti for about four years? 

A. That's right. 20 

Q. And you've told us in your paragraph 1 that the affidavit has been provided 

on behalf of Te Arawhiti? 

A. Yes. 

Q. So the hard questions can be directed to you rather than to your 

colleagues who have also provided evidence, is that correct? 25 

A. Is that what paragraph 1 said? 

Q. It did, clearly, yes, it was implicit, thank you.  Now can we try the 

documentation and just see how that works.  So Mrs Anderson, I have in 

front of me and as does everyone else in the courtroom a screen showing 

documents which is operated by somebody here.  You don’t have the 30 

same screen, but I'm told you have kind of a parallel screen. 

A. I do. 

Q. With any luck that will work.  So the first document I want to look at, partly 

as a test run, is 102.00987. 
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A. Yes. 

Q. And that’s an affidavit of yours filed in support of the Crown’s opposition 

to Ngāti Whātua Ōrākei’s application for interim orders back in September 

2016, correct? 

A. That's right. 5 

Q. Could we go to the next page, please, and can we focus on paragraph 4? 

A. Yes. 

Q. Now I understand from your paragraph 4 that you were aware of the 

Crown’s negotiations and were often brought into discussions about 

issues in the negotiations in Tāmaki Makaurau? 10 

A. I was.  I am. 

Q. And does that date from your period as chief executive, or does it go back 

to the period before you went to Te Puni Kōkiri? 

A. It’s because of the length of the process, Mr Hodder, it’s meant that it has 

gone through both time periods, both prior to going to Te Puni Kōkiri and 15 

afterwards. 

Q. And so your paragraph 4 we’re looking at applies to most of the period 

you've been with OTS and then Te Arawhiti? 

A. That's right. 

Q. But do I also understand you weren’t directly involved in the day-to-day 20 

aspects of working, the work that went towards at least the latter stages 

of Ngāti Whātua Ōrākei’s agreement in principle in 2006? 

A. No, I wasn’t. 

Q. And can you tell me whether you were involved in the Crown’s case 

insofar as it was presented in the Waitangi Tribunal’s Tāmaki Makaurau 25 

process enquiry? 

A. No, I wasn’t. 

Q. But you would have been familiar with what was going on? 

A. Yes, I was. 

Q. And I'm right to understand, am I, that you have been relatively closely 30 

involved at times with the Marutūāhu claims? 

A. At certain points, yes, that's right. 

Q. Well let me just take one for an example.  If we go to 333.22269, please. 

A. Yes, I have that in front of me, Mr Hodder. 
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Q. So this looks like it’s a relatively standard form of report or briefing paper 

for the Minister provided by, at that time, OTS and subsequently by 

Te Arawhiti, would that be a fair assumption? 

A. That would be, yes. 

Q. And when you are described, if we go to the bottom of the page, please, 5 

the bottom half of the page, when you are described as in this table as 

being the chief advisor, that’s your normal day-to-day title, I take it at the 

time? 

A. It was, yes. 

Q. And in terms of responsibility for signing off on this paper going to the 10 

Minister, does that mean that you were the person who signed off on the 

paper? 

A. Sometimes, so the role that I was in as chief advisor meant that I was 

brought into negotiations that were difficult, and sometimes I signed off 

the advice and other times I was just the first contact on the report.  I can't 15 

remember, to be truthful, whether I signed this report off or not. 

Q. These papers, I assume in the ordinary way are written by somebody at 

a more junior level than you and then they’re reviewed by you, is that 

correct? 

A. That's right. 20 

Q. And in your current role as Chief Executive, do you review all papers that 

go to the Minister from Te Arawhiti? 

A. No, I don’t.  With the breadth that we now cover it’s no longer possible for 

me to review, but I will review significant Cabinet papers or significant 

decisions that we are seeking from either Minister. 25 

Q. So it’s not possible for you to tell me the period when you first became 

involved in Marutūāhu matters? 

A. Not off the top of my head, but I can find that out if that would be helpful.  

I just can't remember off the top of my head. 

Q. I'm going to have some questions later about that, but I don’t, obviously, 30 

want to ask questions that you can't answer.  We’ll see as we go along 

how that works.  Can I ask the same thing about Te Ākitai Waiohua, have 

you been involved in matters concerning their claims? 

A. I have. 
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Q. And that’s an ongoing process, that is, your involvement is ongoing? 

A. It is, as with Marutūāhu and other settlements across the country, it is as 

and when required when difficult matters arise. 

Q. Am I right to assume that on matters that are Tāmaki matters, which is 

clearly not a straightforward part of the country, you would keep a general 5 

eye on those topics because they are troublesome areas? 

A. That would be right. 

1200 

Q. And that would enable the Minister to call on you for your expertise and 

advice when those issues come up for discussion or he needs to know 10 

more information, correct? 

A. That’s right.  I think it’s contextually, you know, I have a deputy chief 

executive, I have a director, I have a chief Crown negotiator in most 

instances, so the level of the issue that comes to me depends on how 

difficult it is and I think, you know, I won’t see every issue, I won’t see 15 

every difficult issue, but I think if it is – if it requires ministerial attention 

then you would assume that I would have been involved. 

Q. So is it right to assume that you understand the architecture of the 

problems? 

A. Usually, yes. 20 

Q. And that you would want to be informed about any significant 

developments in any of those problem matters? 

A. Yes, we, if it required my attention, as I said, then I would expect one of 

my staff to tell me that. 

Q. Now can I bring up 335.23352 please.   25 

A. I have that, Mr Hodder. 

Q. Thank you.  So this is a memorandum – do you call these memorandums 

or briefing papers? 

A. We would call this one a briefing paper. 

Q. Thank you.  So this is 7 November 2019 from Te Arawhiti to the Minister 30 

and if we go to the bottom half of the page, in the table we have 

Leah Campbell as a regional director to Te Waenga.  Now she will also 

be giving evidence a little later in this trial.  Does her name being on this 
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document mean that she would be the principal person responsible for it, 

not in the sense of writing it but in the sense of signing off on it? 

A. Yes. 

Q. And the absence of your name would mean you wouldn’t necessarily 

have seen this document? 5 

A. That’s right.  I would assume because of its content that I possibly knew 

it was going but I would not have read the report myself. 

Q. Well in the period of 2019 and 2020 you would have been aware that the 

Te Ākitai Waiohua claim raised a few issues in the Tāmaki area, correct? 

A. It sure did, yes. 10 

Q. And just while I’m working out who’s doing what, if we go please to 

page 335.23416.  Now this is the copy that we do have of an updated 

policy document.  You recognise this document perhaps, Mrs Anderson? 

A. Yes.  And I think I may have caused confusion because this is the updated 

document.  The document sent to the iwi chairs in 2020 was the earlier 15 

draft.  

Q. So just to be clear on that, there is to your knowledge no subsequent 

document to this which has been distributed to anybody outside OTS at 

least? 

A. That’s right. 20 

Q. Okay, thank you for that clarification.  Now, just to be clear, I think you 

have a hard copy of your affidavit in front of you.   

A. Yes. 

Q. Can I ask you to turn to paragraph 110 please.  If it matters, the common 

bundle number is 202.00720.  And am I right to understand that in the 25 

third sentence where you say: “Te Arawhiti has also drafted a policy 

document that contains a more detailed statement of the Crown’s 

overlapping interests policy and processes,” that is this policy document 

from August 2020 we’re looking at? 

A. It is. 30 

Q. And in terms of the production and signing off of that document for 

distribution beyond Te Arawhiti, were you involved in that process? 

A. No, I was actually redeployed to COVID at that time in late 2020, to the 

COVID command, and so that took place while I was away. 
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Q. So who would have signed off on this document? 

A. I think it went to the Minister prior to being provided to the iwi chairs forum. 

Q. But somebody within Te Arawhiti must have signed off on the document 

going to the Minister? 

A. Oh, I see, I see your question.  I think as the structure in our organisation 5 

works, it is likely to have been at a deputy chief executive level or the 

acting chief executive at the time. 

Q. That wasn’t Ms Campbell by any chance? 

A. I can’t tell you for sure, Mr Hodder.  She is a director, Rachel Houlbrooke 

is the deputy chief executive and Chappie Te Kani was the acting chief 10 

executive in my absence for COVID. 

Q. Have you by chance read this document? 

A. I have. 

Q. And, again, in the general document category, can we go please to 

341.27398.   15 

A. I have that. 

Q. 341.27398.  That isn’t quite what I was looking for.  Let me just nail that 

down.  Sorry, Mrs Anderson, the reference has gone awry.  342.28062 

please.  So if we show the whole page here.  This is the 2020 briefing for 

the incoming Minister following the 2020 general election? 20 

A. Yes.   

Q. You’ll be familiar with these documents I’m sure? 

A. (answer inaudible 12:08:29) 

Q. Is the jargon phrase a B-I-M am I to understand? 

A. That’s right BIM, good old BIM. 25 

Q. Can you help me with your signing off on this document? 

A. Again, I believe that was developed while I was at COVID, I’m just trying 

to recall.  No, I came back and signed it off.  Yes, I signed this. 

Q. It would have been October or November of 2020 I assume, probably – 

A. Yes. 30 

Q. – October.   

A. End of October. 
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Q. There’ll be some questions about that later on but just one question at the 

moment.  If we turn to page 19 of the document which is the third to last 

page, appendix E. 

A. Yes, the map? 

Q. Yes, thank you.  And if we can blow the top half of the map up please in 5 

the sense of its size.  Thank you, but just come down so I get the word 

“key” at the top.  Thank you.  When I look at the key I see a shaded green 

symbol for areas where some groups within a cluster have deeds of 

settlement, I haven’t come across the phrase “cluster” before.  It is a term 

of art used within Te Arawhiti? 10 

1210 

A. I’m not quite sure where that phrase came from Mr Hodder.  I suspect, 

I’ve heard it used within places like the Crown Forestry Rental Trust when 

we have talked about Tāmaki Makaurau, I’ve heard my staff reference 

the word “cluster,” so it could be relating to that but it’s not the usual 15 

language. 

Q. Now I think somebody told us, possibly you, that the Red Book was 

originally the Green Book, that’s correct? 

A. It was, yes. 

Q. So if you bring up, hopefully this is right, 344.29453.  and this document, 20 

if we go to the page 455, the second page in.  If we just pause there, the 

second paragraph tells us that this is a 1999 guide.  So am I right to 

understand that this is what is sometimes referred to as the Green Book? 

A. I understand it’s the same thing, I think it was reproduced either, possibly 

later that year into an actual Green Book but yes. 25 

THE COURT:   

Q. There is an actual Green Book which has a green cover? 

A. Yes. 

CROSS-EXAMINATION CONTINUES:  MR HODDER 

Q. We have the – I won’t try to describe the cover of this one, we all know 30 

what it looks like, except for those who are colour blind.  Anyway, thank 

you.  No names.  Can I take you then to that page we’re looking at, now 
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just to confirm it may not be recently but you have read this and I think 

you referred to it for the purposes of your evidence, correct? 

A. I would assume so, yes. 

Q. You would assume you read it at the time it came out or once you joined 

OTS? 5 

A. Once I joined OTS, yes. 

Q. Thank you.  Now can I take us please to the bottom half of the page and 

the aims of settlement negotiations.  Now the first one of those is to 

negotiate a fair, comprehensive, et cetera, settlement for Treaty breaches 

up to at least September 1992.  And I think this is what’s referred to in the 10 

2018 version of the Red Book at page 24 as being a durable settlement.  

Is that a reasonable translation?  In fact we lost your sound but I saw you 

say “Yes,” by lip reading? 

THE COURT ADDRESSES WITNESS – TESTING SOUND (12:13:19) 

CROSS-EXAMINATION CONTINUES:  MR HODDER 15 

Q. The second bullet point back on the page 1 it is of the Green Book is to 

reach a settlement that restores and increases mana and tino 

rangatiratanga of the claimant group and will restore and increase the 

honour of the Crown.  I don’t see a direct correlation for that in the current 

version of the Red Book, do you have a different impression? 20 

A. No, I think it’s, you know, it’s part of the evolution of the language the 

Crown uses and what you would see in the Red Book and in documents 

since then, I suppose there’s been an evolution of the language, not just 

that language but a number of the phrasings that are used. 

Q. Thank you and the third bullet point about reaching a settlement that 25 

provides a basis for a new and continuing relationship, that I think is 

referred to in the current version of the Red Book at page 25 as the 

restoration of a relationship, is that correct? 

A. Yes that sounds right to me. 

Q. Right, but that second bullet point language on my reading has 30 

disappeared from the current version of the Red Book.  Can we agree 
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that that language is fairly important or the concepts that it reflects are 

fairly important? 

A. I think it just, I think – yes the concepts are important but I just think as 

time went on, Mr Hodder, Māori objected to the fact that the Crown was 

restoring their mana because many feel they didn’t lose it in the first place 5 

and also restoring the honour of the Crown became increasingly 

problematic for people to agree to.  And so I think, yes I think those 

concepts are important but I think they evolved into different principles.  

Q. Thank you. 

A. You’re welcome. 10 

Q. If we move on to page I think 457 of the document, under the heading 

“Proving the claim as part of step 1 agreement to begin negotiations,” 

firstly there’s a reference to most historical Treaty claims involving one of 

three types of land loss, the first of which is purchases before 1865.  Then 

in the next few lines and over the page, if I can ask you just to read to 15 

yourself the balance of that page which is page 3 or page 457 and the 

first 10 lines on the next page. 

A. So is that from the word “Over”, Mr Hodder? 

Q. Yes from the word “Over” down to the end of the first full paragraph, 

“amounts to a Treaty breach,” on the next page? 20 

A. Okay.  Yes I think I’ve read where you needed me to read to. 

Q. And probably just the first sentence of the next paragraph as well: “This 

means the Crown is now willing to negotiate on claims according to any 

of these three types of loss.”   

A. Yes. 25 

Q. Now can we agree that that in a sense provided one of the platforms for 

the negotiations with Ngāti Whātua that led to its Deed of Settlement in 

2011, that is to say the Crown believed they had a good understanding of 

issues around pre 1865 purchases and accepted that in many cases, 

there were Treaty breaches in the purchase of land between 1840 and 30 

1865? 

A. Yes that’s what I read. 

Q. Did you know that without reading it? 
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A. I think I had a general understanding that the context within which the 

Government thought about historical claims in that era, if I can say that, 

was along those lines and it’s largely based on a lot of the Rangahaua 

Whānui reports prepared by Professor Ward.   

Q. Right. 5 

A. Yep. 

Q. Right so the entire work of OTS and Te Arawhiti, at least as I understand 

it, stems from Treaty and Treaty principles, is that a fair summary? 

A. Yes. 

Q. And so that means that those agencies had to and have a reasonable 10 

understanding of what the Treaty and Treaty principles require, can we 

agree on that? 

A. Yes. 

Q. Can you bring up please 311.07123.  Thank you so this is the 1987 

Tribunal report on the Ōrākei claim and if we can go please to page 15 

07337.  07337, at the bottom please.   

A. Yes. 

1220 

Q. Now again I appreciate that you won’t have or are unlikely to have read 

this recently, can I assume that you might have read some of this report 20 

at some earlier stage? 

A. Perhaps, in part. 

Q. So chapter 11 is a chapter of the report where the Tribunal addresses 

what the Treaty means, and you'll see at the bottom of that page at 

paragraph 11.11.1 the Tribunal says that it’s convenient to summarise the 25 

main elements from its preceding discussion of the status and scope of 

the Treaty of Waitangi.  You obviously have that paragraph before you 

now, Ms Anderson? 

A. Yes. 

Q. And then they go on to say: “The following criteria are relevant to a 30 

consideration of the present claim,” which happened to be the Ōrākei 

claim.  So can I turn then to the next page, which is 07338, and under the 

heading “Relevant principles,” can I just ask you to read (b), (c) and (d) to 

yourself, please? 
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A. Yes. 

Q. Would it be right to assume that those three principles are accepted as 

relevant principles within OTS and now Te Arawhiti? 

A. Yes. 

Q. Similarly if we go down to the next paragraph, it is 11.11.3, and if you read 5 

to yourself paragraph (a). 

A. Yes. 

Q. Again, would that be accepted by OTS and now Te Arawhiti as being one 

of the important broad implications of the Treaty? 

A. Yes. 10 

Q. And then over to the next page, which is a discussion, continuing 

discussion of the two versions of the Treaty, and at the top of page 07339, 

in sub-paragraph (c), again can I invite you just to read that to yourself? 

A. Yes. 

Q. Is that analysis one that was accepted by OTS and is now accepted by 15 

Te Arawhiti? 

A. I think alongside other principles, not on its own. 

Q. What was that last phrase, I'm sorry? 

A. Not on its own.  So in the general context of the Treaty – can you hear 

me? 20 

Q. Yes. 

A. Sorry, everyone was looking confused.  I think in the context of the Treaty, 

yes, but what I'm trying to say is, we don’t look at that in isolation from the 

other two articles. 

Q. If we go back to the previous page, 7338, I'm not suggesting you look at 25 

any of these in isolation, what I'm looking for is confirmation that these 

are important matters from the Treaty that OTS and now Te Arawhiti do 

consider when they are thinking about Treaty issues.  So again – 

A. Yes. 

Q. – in paragraph (c) at the top of paragraph 07339, is that such a principle 30 

or consideration? 

A. Yes, it’s one of the considerations, that's right. 

Q. And can we say the same of paragraph (e), which you should take time 

to read? 
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A. Sorry, I thought we were on (e) before, so yes, I agree. 

Q. I was talking about (c) before, and I had understood your questions to be 

answers to my questions about (c), and then I was going to ask about (e). 

A. Yes.  And so I think generally yes, those elements form part of our 

thinking. 5 

Q. So we can agree – well let me just do one more of these, 11.11.5, just 

down the page a little, refers to the Crown’s obligation to actively ensure 

that Treaty undertakings are adhered to.  That also informs analysis by 

OTS and now Te Arawhiti, correct? 

A. Yes. 10 

Q. Going back to (c) and (e) at the top of the page, can we agree that what 

those matters as articulated by the Tribunal as long ago as 1987 show is 

that what are described as Māori own customs and own cultural 

preferences are extremely important, to put it mildly, in the Treaty 

landscape? 15 

A. Yes.  That's right. 

Q. And can I take it then that those considerations and that broad analysis 

of the Treaty as outlined by the Tribunal in the pages and propositions 

we've looked at would inform OTS and Te Arawhiti advice to all those who 

need advice, including ministers? 20 

A. Yes, I think within the context of the Treaty settlement framework that 

Cabinet’s agreed, yes. 

Q. Now if I can move then please to the Tāmaki Makaurau process report, 

which you refer to I think in your paragraph 105, and that is at 319.12210. 

A. Yes. 25 

Q. Now it’s trite to ask you that you will recall the arrival of this report.  No 

doubt it caused a degree of disruption to the way things were being done 

at OTS at the time, correct? 

A. I wouldn't say I'd describe it as disruption, Mr Hodder.  I would say that 

the arrival of the report certainly gave us cause to look at the way we were 30 

conducting those negotiations. 

Q. Again I must ask you whether you've had the chance to read this report, 

either at the time or more recently, or at least the parts of it that are 

perhaps most pertinent for our purposes? 
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A. I wouldn't say I have read it from cover to cover, but I have read key parts 

of it, yes. 

Q. I'm reliant on somebody else doing a word search on this for this next 

proposition, but I understand that there is no discussion of the concept of 

ahi kā in this paper.  Do you have any recollection to the contrary? 5 

A. I cannot disagree with you or agree with you, because I'm not sure. 

Q. And I understand the same thing in relation to mana whenua, there’s no 

discussion of mana whenua in this report either, but again you’re in the 

same position, you can't confirm or deny? 

A. No. 10 

Q. We turn to 12260, or page 41 of the report, there’s a list of seven aspects 

of the OTS dealings with non-Ngāti Whātua Ōrākei tangata whenua 

groups that cause concern.  And can I just invite you to have a read of 5, 

6 and 7, please?  Am I right to think that those criticisms didn’t give OTS 

much alternative but to think in terms of a regional approach to Treaty 15 

claims and settlements? 

1230 

A. I think particularly where the Tribunal comments in paragraph 7 about 

parallel processes and planning a path towards settling other groups’ 

claims, I think that does lead one towards a regional approach, yes. 20 

Q. If I can take us to page 319.12330, the last piece of prose in the report 

other than the signatures on the next page, there’s footnote 7, I want us 

to read footnote 7, if it’s blown up to some suitable size.  So as I read that 

footnote, the Tribunal appears to be suggesting that a wide grouping with 

perhaps 9,000 persons from nine or 10 different groups being treated as 25 

Waiohua descended people would be sensible, is that the way you read 

it? 

A. Yeah, I think they are clearly responding to the suggestion of Mr Taua 

about a Waiohua confederation and seemed to say that it seemed 

sensible. 30 

Q. Yes, and they said that it depended on what the group’s own conception 

of identity was.  Can I ask whether that suggestion and its 

semi-endorsement by the Tribunal has influenced OTS or Te Arawhiti 

policy about matters in Tāmaki Makaurau? 
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A. I don’t know if it would have influenced the large natural grouping policy 

anymore that it was currently at that point, so large natural groupings are 

built on the same types of considerations, being people that whakapapa 

to each other and people that group naturally as part of their identity and 

affiliation.  So I'm not sure as to whether or not that would have influenced 5 

policy, but it may have influenced the way we looked at groups within 

Tāmaki.  I can't say that it did, Mr Hodder, but it could have. 

Q. Now I think we were at a point where we were close to having agreed that 

the regional approach was almost inevitable after this report came out, 

that’s to say an OTS regional approach was almost inevitable.  Did I get 10 

that right? 

A. Yes, I think it became difficult post the Tāmaki Makaurau report for the 

Crown to consider negotiation without a regional approach, however in 

some circumstances we had progressed settlements outside of a regional 

approach. 15 

Q. Can we bring up 332.21385, please.  Right, so hopefully you have an 

OTS briefing paper from the 11th of July 2008? 

A. I do. 

Q. That would be about a year after the Tāmaki process report came out, 

correct? 20 

A. Yes. 

Q. Now you are not named in this paper, but do you recall any of the – I know 

it’s a long time ago now, but any of the thinking that went into the change 

of policy to a regional approach in OTS? 

A. Yes I do, largely because at the time I was working largely in the mandate 25 

space, and regional approaches were going to inform, I suppose, a work 

programme, and so I do recall those conversations. 

Q. So if we turn to page 21387, paragraph 1 records that it’s about the 

implications of practice changes as well as the new regional approach, 

correct? 30 

A. That's correct. 

Q. And then paragraph 2 records that negotiation practice has evolved with 

increased flexibility, including in relation to overlapping claims.  So that 

was your understanding as well of what the changes involved? 
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A. Yes. 

Q. Turning onto page 21390, in paragraph 10, I think paragraphs 10 and 11 

summarise some of the history and principles that you've described in 

your evidence, correct? 

A. Yes. 5 

Q. On the next page at paragraph 13, under the heading “Historical 

interpretation of policy and practice and problem indicators,” the first 

sentence at paragraph 13 says – sorry the second sentence says that: 

“OTS has adhered fairly strictly to the Red Book’s requirements with 

regard to key process steps, particularly in the areas of mandate and 10 

handling overlapping claims.”  Just on the adherence to the Red Book, as 

I understood your evidence, you’re saying that it was a guide, but it’s also 

the place where you find the policies, is that correct? 

A. That's right.  I think that that really is about the Red Book in isolation, 

should not be taken as the full process and guidance that iwi are given 15 

when they're entering Treaty negotiations. 

Q. But one of the purposes of the Red Book, as you say in your 

paragraph 23, is to set out the Crown’s Treaty settlement policy 

framework and guidelines, isn't it? 

A. Yes. 20 

Q. So normally you would not expect anything significant to be omitted from 

the Red Book in that area, would you? 

A. No, you wouldn't.  I think you wouldn't expect an area of practice to be 

omitted, however given how much the process evolves and evolves 

quickly, often it may miss some of the nuancing, or it may not be as up to 25 

date with practice as it could be. 

Q. So is it fair to draw a distinction between policies at a relatively high level 

which are constant, and some semi on the ground practices which might 

evolve and change? 

A. Yeah, I think there’s sort of three really important ways I think about it, 30 

Mr Hodder.  It’s you know, the principles and the policies guide the 

process.  And whether those are taken from the Red Book or whether 

they are taken from policy documents, that is the triangle, I suppose, that 
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we would use looking at issues like overlapping claims and mandate, as 

well as other parts of the Treaty framework. 

Q. Turning to paragraph 14 on this document, which is the 2008 briefing 

paper for the Minister.  There’s a summary of the Tribunal’s criticism on 

particular effects of the Crown’s approach to negotiations.  And paragraph 5 

A refers to the quality, timing and inclusiveness of engagement as not 

being sufficiently consistent with tikanga to ensure that divisions or 

negative perceptions did not arise.  Now we’re going to go to a number of 

these ministerial briefing papers.  The word “tikanga” doesn’t operate or 

doesn’t turn up very often.  Here it seems to be referring to process only.  10 

So if I can ask you to read 14(a) to yourself and just tell me whether you 

agree? 

1240 

A. Which part do you want me to indicate agreement with, Mr Hodder? 

Q. What I’m trying to establish is whether I’m right to read paragraph 14(a) 15 

insofar as it refers to tikanga as talking only about process and not about 

substance? 

A. Yeah, I just, I think it’s just whenever tikanga appears I, you know, my 

brain immediately says whose, so (inaudible 12:40:47) it’s tikanga, did it 

mean the Crown’s tikanga, and so I’m just – I’m not trying to be difficult, 20 

I’m just struggling to answer that question. 

Q. Well the reason I’m asking you of course is it’s an OTS document so I 

don’t know what was meant. 

A. I think it is referring to a process rather than – well, it could also be 

referring to behaviours, I’m not sure. 25 

Q. Now paragraph 20 on the next page refers to the fact that there are some 

appendices B through to E and if we turn to appendix D we would find 

that on 332.21405, paragraph 80.   

A. Yes. 

Q. And as you’ll see in paragraph 80 – you might care to read paragraph 80 30 

to yourself and I’ll ask you a couple of questions.  Now putting aside the 

rather vivid phrase about “historical video referee”, that seems to me to 

be a reasonably concise summary of what’s to be found in the Red Book 

and in your evidence, do you agree? 
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A. Yes, I do agree. 

Q. And then the appendix goes on to suggest that there are some benefits 

in paragraphs 81 and 82 and it’s suggest that there’s a – paragraph 82: 

“This approach has provided a strong incentives for the groups to reach 

agreement on resolution and management of their overlapping cultural 5 

and commercial interests.”  It doesn’t say what that strong incentive is 

and I confess it’s not obvious to me what incentive there is in a regional 

approach for groups to reach agreement.  Can you help us with what the 

incentives might be? 

A. In the mind of I think – at the time I think it would have been the fact that 10 

all of the groups were aiming to achieve a settlement with the Crown at 

the same time.  In some circumstances we have groups who are in the 

process and groups who are not and often I think the groups who are not 

less incentivised to participate in an overlapping claims process, or at 

least move that at a pace that the settling group would like it to. 15 

Q. So using slightly different words, and I apologise for that, but if none of 

the claimants have a settlement and they want one, the desire to get from 

no settlement to settlement is the incentive? 

A. No, I think it’s that they are all trying to get to settlement simultaneously 

and they are, therefore, incentivised not just to help themselves but each 20 

other.  That’s what I would read. 

Q. Going towards the bottom of the page there’s reference to the use of 

facilitators. 

A. Yes. 

Q. How frequent a practice in your experience has the use of facilitators been 25 

in managing overlapping interest issues? 

A. I think in the last 10 years, I think it’s been more used in the last five, I 

think, you know, more than the previous five.  So in some areas, 

Mr Hodder, we would possibly use five or six different facilitators whereas 

other areas require just one facilitator.  And so I think the practice of taking 30 

up a facilitator has become – it’s used more by groups now.  I couldn’t 

really put a number on it but there wouldn’t be many processes that I can 

think of that wouldn’t have had some type of facilitation or mediation. 
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Q. And since this document was produced back in 2008, are you aware of 

facilitators being used in the Tāmaki Makaurau area? 

A. In certain parts of the Tāmaki Makaurau area, yes. 

Q. And the issues we are concerned with in this litigation as you understand 

them? 5 

A. I’d – it’s just so all – it’s so interrelated I’m just struggling to think about 

them as separate processes.  So we have used facilitators in the Te Ākitai 

space, in the Hauraki space, and I’m just struggling to think of it 

separately, Mr Hodder. 

Q. I understand, thank you.  If we go to the next page please and to 10 

paragraph 87 under the heading “Redress options in heavily overlapped 

areas” and the proposition that’s outlined in paragraph 87 is that a 

common method for resolving overlapping interests has been to offer 

non-exclusive redress.  Does that continue to be the case? 

A. Yes, it does.  We still offer a balance between non-exclusive mechanisms 15 

and exclusive redress. 

Q. That presumably depends on what the interests being asserted by the 

overlappers is, doesn’t it? 

A. Yes, I think, as I’ve said in my evidence, it is one of the things we weigh 

up as we look at what the appropriate redress might be over a particular 20 

site and layering of interests of one of those. 

Q. And just on this document, at paragraph 89 the suggestion, as I read this 

paragraph 89, is that these changes in relation to overlapping interests 

and claims are more of interpretation than policy and that’s why they don’t 

require Cabinet approval.  So is it the case that following the Tāmaki 25 

Process Report, the changes in relation to overlapping interests and 

claims were essentially changes of interpretation rather than policy? 

A. I think that the impact on the core (inaudible 12:48:54) policies was 

minimal and, as you say, more about how things were interpreted but also 

I think on the practice that the Crown would take towards negotiations 30 

and we’ve spoken about one of those methods which is regional 

negotiations. 

Q. Can I ask that – well, this work was going on in 2007 and 2008 as reflected 

in a series of papers that you refer to in your paragraph 104 and which 
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were attached to your affidavit.  I don’t want to go there but can I ask if 

you can recall that they do not discuss tikanga in any of those papers? 

A. I would have to check for complete certainty but I don’t think so, 

Mr Hodder. 

1250 5 

Q. You don’t – I mean you’re agreeing with me, you don’t think they did have 

a discussion of tikanga? 

A. The documents that I attach? 

Q. Yes? 

A. I’ll just have a quick look if that’s all right. 10 

Q. Sure.  Or it may be a matter that you want to have a look at over lunchtime 

when we get to that in a few minutes’ time.  It’s not a complicated question 

in the sense that I couldn’t find any discussion of tikanga there when I 

read them, and I’m happy to be corrected on that, but I have a more 

general impression that when OTS and now Te Arawhiti is producing 15 

papers, it refrains from discussing tikanga or tikanga concepts and it may 

be that that’s a considered approach possibly because as you said a few 

minutes ago, the first question you think of is whose tikanga.  So that’s a 

long preface of the question; is OTS, do OTS, did OTS and do Te Arawhiti 

generally refrain from discussing tikanga concepts in the material they put 20 

out? 

A. No.  if I think it’s, you know, we work in a world of Te Ao Māori and while 

the Crown does not have a role in deciding what tikanga is, we could not 

ignore it because we work with Māori on a day-to-day basis.  I think if 

there is any lack of description or use of tikanga, it may just be because 25 

we think it’s inappropriate for us to use that language. 

Q. All right, we’ll come back to that in various ways.   

A. Okay. 

Q. Can I ask please that we go to a different document which is 307.04353.  

Now I think this is just before your time arriving at OTS Mrs Anderson in 30 

August 2003 and this report to ministers says: “In the actions sought, to 

note that it includes a proposed Crown response to the Ngāti Tūwharetoa 

ki Kawerau Cross-Claims Report.”  Does this document have any 

resonance to you in terms of memory? 
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A. No, no as you say I think it was before my time but the people on the 

sheet at the bottom certainly do. 

Q. Okay, on to page 4354 please and if we go down to the bottom part of the 

page, there’s a heading: “Crown’s approach to cross-claims.”  And 

paragraph 4 explains that the Crown approaches its role as that of a  5 

facilitator and then can I ask you to read paragraph 5 to yourself please.  

And in terms of the last bullet point, the proposition that: “Cross-claimants 

are likely to view proceedings as a zero sum game and have few 

incentives to engage in dialogue let alone agree,” have you had any 

experience of that? 10 

A. Yes I have. 

Q. And that experience has continued once the regional approach has been 

adopted as well as before? 

A. I think it is less so in a regional approach but yes it has continued in some 

places. 15 

Q. Thank you and just over to paragraph 7 on the next page, the Crown 

makes its decision, that is to say: “If claimant groups can’t reach 

agreement on contested redress based on the information provided by 

the settling group and cross-claimants and inhouse research, 

independent research, archaeological surveys and site visits are 20 

sometimes also used.”  Does that still describe the position that the Crown 

takes and to the information that it will use to make decisions where 

agreement isn’t reached? 

A. Yes, alongside the appropriateness of the redress, that’s right.  Those are 

some of the usual sorts of, I’m just trying to think.  Yes that would be right.  25 

I think the other thing that is different now, Mr Hodder, is we have a 

number of Tribunal reports that are available for us as well.  Whereas not 

so many would’ve been around at that time. 

Q. Okay thank you.  Just going back to the 2008 paper which is 332.21385.  

Thank you, which we looked at a few minutes away and going on to 30 

paragraph 11.   

A. Sorry Mr Hodder, could you just repeat that document? 

Q. I’m sorry, the document number is 332.21385. 

A. Yes we have that. 
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Q. Thank you and at page 21390, we find paragraph 11 which contains a 

reference to the Red Book, describing it as having guided claimants and 

officials in negotiations and then I think we looked earlier at paragraph 13 

and the adhering fairly strictly to the Red Book’s requirements.  I’m 

anticipating something we’re going to come to but there is a suggestion 5 

in materials we’ve had before the Court or that we’ve seen, that the Red 

Book is not particularly significant and my proposition to you is that given 

it gets mentioned in briefings to the ministers in this area, can we take it 

that in fact the Red Book is regarded as significant by OTS then and Te 

Arawhiti now? 10 

A. Yes, we – I think, you know, whether it’s the Red Book or the Green Book, 

I think it’s the framework of Treaty negotiations that it contains which is 

very important and so the Red Book is referenced a number of times, 

you’re right. 

Q. Now if we turn to the Red Book itself, in its current version, that’s at 15 

334.22866.  This slide may take a while your Honour. 

COURT ADJOURNS: 12.59 PM 
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COURT RESUMES: 2.15 PM 

CROSS-EXAMINATION CONTINUES:  MR HODDER 

Q. Hello again, Mrs Anderson. 

A. Hello. 

Q. Now, we are about to turn to the Red Book, the 2018 version, and do you 5 

happen to have that on your screen?  It looks like you do. 

A. Yes, we do. 

Q. So you won't be surprised that I'm going to page 53 of that, which is page 

22922 of the bundle.  Now you've kind of summarised this for us in your 

evidence, so we won't take long on this, but just to be clear, the second 10 

paragraph on the right hand column under the heading “Overlapping 

claims or shared interests”, indicates that it’s intended that claimant group 

boundaries are not going to be decided by the Crown, they're only to be 

decided between the claimant group themselves, agreed? 

A. Yes. 15 

Q. And likewise in the next paragraph, the Crown doesn’t intend to resolve 

the question of which claimant group has a predominant interest in a 

general area, that also can only be resolved by those groups, correct? 

A. Yes. 

Q. And both of those paragraphs use the words “not intended”, or “nor is it 20 

intended that that happen”.  If you go to the next page, which is 

page 22923 on the left hand column, and we get down to the last 

paragraph beginning “Clearly”, there’s a “but” – actually it’s a “however”, 

because it says: “However in the absence of agreement the Crown may 

have to make a decision in relation to disagreements over redress.”  So 25 

am I right that that “but” or “however” means that notwithstanding what 

we saw on the previous page, if it has to the Crown will make decisions 

on boundaries and on predominant interests? 

A. That’s not how I would read it, Mr Hodder.  I would read it that in the 

absence of agreement on overlapping interests and claims, the Crown 30 

may have to make a decision.  I don’t particularly read that as boundaries. 
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Q. Well are you saying that when it says the Crown may have to make a 

decision, on paragraph 54, it’s saying it won't be making decisions about 

boundaries or predominant interests? 

A. I'm just saying that the sentence before the sentence you read out says 

clearly the Crown would prefer that disagreements over redress were 5 

settled by mutual agreement between claimant groups.  So I think the 

sentence you’re referring to refers back to redress.  That’s just how I read 

it, rather than referring back to the paragraphs over the page. 

Q. Interesting.  Well, you’re here to help us with the Crown’s policy, so are 

you able to help us with what decisions the Crown would be making in 10 

the absence of agreement amongst competing claimant groups?  

A. Yes. 

Q. What kind of decisions are we talking about? 

A. Sorry, I think what we’re talking about is the fundamentals that I mention 

in my evidence about the appropriate redress, the layers of interest that 15 

we have previously talked about, and the eventual redress offer that the 

Crown would make to the settling group. 

Q. But are you suggesting that those decisions can be divorced from issues 

that arise in relation to boundaries and predominant interests? 

A. Yes, that’s what I'm saying. 20 

Q. And are you also then saying that in making the decisions that are 

referred to on page 54, the Crown would not be having regard to the 

matters that would inform any decision about boundaries or predominant 

interests? 

A. I think what I'm saying, Mr Hodder, is claimant groups can reach 25 

agreement about redress without reaching agreement on boundaries.  

They can reach agreement on redress without requiring one to say, to 

state predominance over the other.  Those agreements happen all the 

time and it doesn’t necessarily mean that a boundary has moved or that 

an iwi is declared predominant. 30 

1420 

Q. Well I think I understand that but the question is when the Crown is faced 

with a situation which does raise issues of either boundary or predominant 
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interests, is it going to make a decision which effectively determines those 

issues? 

A. It’s, I think its intention is not to do that.  However, I think given the layering 

of interest, as I said in my evidence, sometimes the vesting of land is often 

seen as a sign by some iwi of mana whenua or predominance that that is 5 

not the intention but I do agree that that is how it could be perceived. 

Q. Well, you’re well aware of the circumstances that we are confronting here 

in this litigation and something similar going on in Tauranga where – 

A. Yes. 

Q. – one party says on the basis of ahi kā roa they have mana whenua over 10 

an area and another party says they have some other customary interest 

or possibly they also say they have mana whenua, the Crown has 

choices, doesn’t it? 

A. Yes, it does. 

Q. The Crown can do nothing to change the status quo, that’s that option A, 15 

you can just, okay, it’s a stand-off, we’ll leave it alone, or it can make a 

decision, and any decision will endorse one or other party’s view, won’t 

it? 

A. Yes, or sometimes, in my experience, be somewhere in the middle. 

Q. Right, but you’re not saying the Crown won’t make a decision like that, 20 

are you? 

A. No, the Crown will make a decision about the redress that it will offer to 

that claimant group that is settling.   

Q. And it may make it with – sorry, carry on. 

A. No, no, you go.  I was just saying was that the question? 25 

Q. Well, I’m following on from that.  Is it the case that the Crown would make 

such a decision with the knowledge that would have consequence, that 

is to say that it would be in effect a rejection of the party A which says we 

have mana whenua over this area in favour of party B which that says, 

no, they don’t have exclusive mana whenua? 30 

A. I think that, as I said earlier, the Crown is aware that the decisions that 

Ministers are often forced to make mean that one of the parties or some 

of the parties will come away from that interaction unhappy.  But I think 

the Crown is also clear that when it looks to make those decisions, the 
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range of factors that it looks at, including fairness across claims and some 

of those other things I talked about, its ability to look at the independent 

record, to look at research, I think balancing all of those things the Crown 

is aware that its decision may not be – may not suit everybody. 

Q. Well if I can say so, that was nicely put.  I’ll come back to that in a moment.  5 

Just carrying on with page 54, if you turn to the right-hand column, 

although it’s called – under the heading of “Exclusive redress”.  If we go 

down to where the bullet points are – thank you, just stop there for us, the 

paragraph beginning: “Where there are valid overlapping claims,” then 

there’s a description of what the Crown will do in terms of offering 10 

exclusive redress. 

THE COURT ADDRESSES MR HODDER (14:23:47) 

CROSS-EXAMINATION CONTINUES:  MR HODDER 

A. I think I’m on the wrong page. 

Q. So this would be page 22923, on the right-hand column under the heading 15 

“Exclusive redress” and in the paragraph beginning: “Where there are 

valid overlapping claims,” the third paragraph. 

A. Yes. 

Q. Okay, sorry.  And the first bullet point says that what the Crown considers 

is, for example, the threshold level of customary interests.  Can we agree 20 

that’s going to require an enquiry into some tikanga issues? 

A. When it comes to, because that obviously applies to Crown forest land, 

that does come down to a group expressing its own tikanga, that’s right, 

and their own customary interests. 

Q. Well, when it says it has to be demonstrated, that’s demonstrated to the 25 

Crown, isn’t it, it’s not just an assertion by the claimant group? 

A. That’s right. 

Q. Which means the Crown makes a decision about whether the threshold 

has been met, agree? 

A. Yes, that’s right. 30 
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Q. And likewise with the second bullet point and the last sub bullet point, 

what is the relative strength of the customary interest in the said land.  

Those are tikanga issues as well, aren’t they? 

A. Yes, they – I think they range – it depends what your definition of “tikanga” 

is.  I think the customary interests range from things like oral histories that 5 

have been passed down through generation to generation, the way that 

people express their tikanga through practice, but also I think a number 

of modern day sources that may or may not express their customary 

interest. 

Q. Am I right to assume that OTS and now Te Arawhiti would not attempt to 10 

assess the relative strength of customary interests, without having regard 

to tikanga matters? 

A. Yes I think as expressed by the groups and as you can imagine 

Mr Hodder, the tikanga expressed by groups is quite different from group 

to group. 15 

Q. Quite but in the end doesn’t the Crown have to be satisfied about where 

the relative strength lies? 

A. Yes and based on all of those things that I’ve talked about previously, the 

information groups provide, independent experts, historical documents 

and Tribunal reports, that decision does get made yes. 20 

Q. Going back to the previous column on the same page, that’s the left-hand 

column but at the bottom of that left-hand column on page 22923 or page 

54, there’s reference there to the Crown being guided by two general 

principles and you explained to us those two general principles in your 

paragraph 92.   25 

A. Yes. 

Q. When you went on to say in your paragraph 93: “There’s a third principle,” 

which you described as an extension of the second, that there is an 

intention to ensure that the offer of redress doesn’t cause prejudice to a 

settled group and has no unintended inferences about the mana of other 30 

groups.  I’ve got that right haven’t I? 

A. Yes, I believe you, I’m just going to my evidence.  

Q. Paragraphs 92 and 93. 

A. Thank you.  Yes that’s right Mr Hodder. 
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Q. And in terms of being satisfied about compliance with the third principle, 

can we agree that that also is going to require consideration of tikanga 

issues? 

A. Again, I just, I struggle at the use of the word “tikanga.”  I won’t be a 

minute, I’ve just lost my page.  Because I think, the reason I think I am 5 

struggling with the tikanga element of what you’re asking me is having 

seen the type of evidence that comes in for the Crown to make these 

decisions, it really is a telling of history from the perspective of that group.  

When assessments are made, they are made relative to the expression 

of that in the research that the group provides us.  Some elements of that 10 

involve tikanga or the practise of tikanga and different cultural practices 

that groups have used in that site or at that site or near that site but by 

and large, the Customary Interests Report is a narrative about the 

interaction the group has had with that site. 

Q. Is that telling us that in determining whether or not there are unintended 15 

inferences about the mana of other groups, that can be done without 

reference to any tikanga concepts? 

A. Sorry can you repeat that Mr Hodder? 

Q. In terms of your last answer or a couple of answers, are you telling us that 

it’s possible to deal with a third principle, that is to say the Crown will be 20 

satisfied it’s not contravening its third principle and that there are no 

unintended inferences about the mana of other groups and it can do so 

without any reference to matters of tikanga? 

1430 

A. I think if the group has chosen not to submit its interests in that way, then 25 

the Crown does have to make it in the absence of tikanga.   

Q. Right. 

A. And I think what I’ve just been trying to say is the submissions by groups 

in that process are not normally here as our tikanga point of view, it is 

normally a narrative about their associations with the site and the 30 

practices that they have often carried out in that site.  The focus of the 

third principle I think needs, is clearly about a settled group, that is the 

change I think that the third principle introduced and it was introduced at 

a time where more and more groups were settling and so it was important 
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I think for the group, for the Crown to adopt a principle that was cognisant 

that just because a group had settled its claims, it did not mean that it 

should not be part of an Overlapping Claims process. 

Q. Would you agree that there is still an underlying point here that insofar as 

there are Overlapping Claims of customary interests asserted by different 5 

iwi, then the resolution of those is either by agreement between those iwi 

or hapū, that’s the easy answer in a sense, we’re all happy at that point. 

A. Yes. 

Q. But if they don’t agree, then the Crown has a choice of being, I think we 

used the word “stalemate,” or the Crown makes a decision. 10 

A. Yes. 

Q. So my questions are designed to establish whether in the last of those 

scenarios, when the Crown makes a decision, it does so with reference 

to tikanga concepts or not? 

A. And I think Mr Hodder the point I continue to struggle with is what you 15 

consider to be tikanga concepts.  If the tikanga concepts you refer to are 

the associations the group has with the whenua, the practices it has 

carried out and its rituals, then sometimes the evidence does include that.  

But often, it does not.  So I’m not trying to be difficult, I just don’t know 

what you mean when you talk about tikanga. 20 

Q. Well happily I don’t have to explain tikanga as an expert. 

A. And me. 

Q. Well no I don’t think that applies to you but anyway let me proceed a little 

further here, we may come to the same point from a slightly different 

angle.  So, what the Red Book tells us and it tells us this and you told us 25 

in your evidence this that at page 27 which is page 22896, at the top in 

the right-hand column, it says: “Overlapping claims of interest of other 

claimant groups must be addressed to the satisfaction of the Crown 

before the Crown will conclude a settlement involving any of the sites or 

assets concerned,” but it helpfully turns us to pages 53 and 54 we’ve just 30 

been looking at, agreed? 

A. Yes. 

Q. Right, so if we’re trying to establish what OTS and Te Arawhiti might mean 

by the concept of “to the satisfaction of the Crown,” then your evidence I 
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think is telling us that it means something like redress can be considered 

appropriate and that’s your paragraph 82? 

A. Yes. 

Q. However, that’s not a lot more informative in telling us it’s the satisfaction 

of the Crown because we don’t really know what “appropriate” means in 5 

any detail, do we, so do I take it that we then go to your paragraph 98 

where you list a series of factors that you would take into account, are 

those being factors that I understand to go to the question of being 

appropriate, am I right? 

A. That’s right. 10 

Q. Right.  So when I read the matters that are listed in your paragraph 98? 

A. Yes. 

Q. So 98.1 talks about “an association,” correct? 

A. Yes it does. 

Q. So going back to the language we talked about a few minutes ago, 15 

doesn’t that involve a threshold issue about whether there’s a valid 

association? 

A. An association I think could be any number of things, it could be a site at 

which the Crown breached the Treaty by omission, it could be the site of 

a urupā, it could be the site of a wahi tapu and so the association that I’m 20 

referencing is in relation to those things. 

Q. Well, do I understand that to mean that at 98.1, the association has to be 

one that’s asserted by the claimant group but is not tested by the Crown? 

A. Oh it is tested.  I think, you know, what we have to do is take all of these 

different narratives, Mr Hodder, and if you can imagine each group 25 

expresses its association very differently and very strongly, weigh that up 

against the historical evidence, the expert evidence that we have Tribunal 

reports and move to make a decision after the Minister has to. 

Q. Right so I think we agree that 98.1 will require the Crown to test that 

association, if it’s asserted by one group, correct? 30 

A. It will certainly need to form a view on that association in relation to all of 

the other statements of association, yes. 

Q. And doubtless that would be a view that’s informed as opposed to 

uninformed, agreed? 
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A. Yes, we would hope so. 

Q. And the same thing can be said of 98.4, the nature of a group’s 

associations within the area? 

A. Yes. 

Q. Again if it’s asserted, it would need to be tested and a view taken on an 5 

informed basis, agreed? 

A. Yes. 

Q. So by this stage, are we not back to the language that we saw back on 

page 54 of the Red Book about thresholds and relative strengths? 

A. So I just, you know, the threshold reference is very specific in a lot of ways 10 

to Crown forest licensed land.  The allocation of Crown forest licensed 

land really relies upon a threshold interest, that is not the same for every 

other cultural site and/or commercial site that the Crown might consider. 

Q. I must say I read that as showing the Crown forest as being merely an 

example of the broader proposition in the first sentence.   15 

A. Yes. 

Q. What about relative strength, does that arise only in a Crown forestry 

context? 

A. I think largely it does because it does come down to apportionment of that 

Crown forest licensed land.  It also comes down to the availability of other 20 

Crown forest licensed lands in the area of interest of that group and then 

as it says there, it also comes down to the relative size of the redress, the 

nature and extent of reaches and the relative strength of customary 

interests, yes. 

Q. You’ve also quoted Minister Finlayson I think on two occasions and his 25 

phrase: “A principled historical basis.” 

A. Yes. 

Q. As a kind of a prerequisite to the grant of redress, I’ve got that right? 

A. Yes. 

Q. So to have a principled historical basis for redress, is it not the case that 30 

there would need to be a testing of claims of customary interests? 

A. Yes, I think you know we wouldn’t and I’ve said this in my evidence, we 

don’t merely accept assertions of interests, the Crown must do its own 

work to understand the layers of interests that exist at a particular site or 
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in a paragraph area if it is considering the transfer of that redress by any 

(inaudible 14:39:03). 

Q. And insofar as there are competing claimants or rather there are 

claimants who have competing views of the relevant customary interests, 

then that has to be tested also by the Crown, doesn’t it? 5 

A. It does have to be taken into consideration and so as part of, you know, 

as well as looking at the sources of historical records, the Crown would 

also consider the narrative that each group has provided in relation to the 

site.  It would need to look at the balance across those interests and 

whether or not the redress it was providing to the settling group was 10 

strong relative I think to the rest of that evidence and the independent 

evidence would have to back that up, and then it would make a 

determination.  Sometimes I think we’ve found ourselves in a position 

where we have altered redress at that point to enable sharing of that 

redress between groups because the testing, as you put it, has taken us 15 

to a point of recognising there are – because the historical record can be 

tricky and it is not always clear, and so we’ve often changed the redress 

to ensure that more than one group could benefit from it, or we have made 

the redress more non-exclusive. 

1440 20 

Q. Can I ask you this.  In terms of the concept of principled historical basis, 

can we describe that as being one of the, as it were, the policies of the 

way in which Te Arawhiti approaches overlapping customary interest 

claims, it looks for a principled historical basis before it makes a 

recommendation, and look to the principled historical basis for the 25 

recommendation? 

A. Yes.  I think as part of our due diligence as public servants our advice to 

the Minister would need to have a historical basis given the claims are 

put that way. 

Q. And I know that you keep on telling me that I may not be using tikanga in 30 

a, well, I’m using it in a clumsy way, I mean you’re too polite to say that 

but I think it’s what you mean, but can we have an assessment of a 

principled historical basis in this context of competing customary claims 
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which does not have regard to tikanga concepts, for example mana 

whenua? 

A. I think, firstly, I’m not, I really am not degrading your interpretation of 

tikanga.  I just, the discussion of tikanga is a very difficult one because 

people have different interpretations of what it means and so when you’re 5 

putting questions to me I just want to understand what tikanga you are 

referring to, and so I think, I just want to say that.  It is not a criticism at 

all.  I think as part of any process on advising our Minister, if there has 

been a tikanga aspect that has been particularly commented on by a 

group making a submission, we would of course draw that to the 10 

Minister’s attention but we would not make a judgement about that 

tikanga because we are not well placed to do so. 

Q. And going back to some of my earlier questions, you’d know well the basis 

on which Ngāti Whātua Ōrākei has been advancing its position in relation 

to Central Auckland, wouldn’t you? 15 

A. I wouldn’t say I know it well but I know it, yes. 

Q. Well, in some ways it’s a relatively simple proposition, isn’t it, it says that 

there’s ahi kā roa which establishes mana whenua at the point where the 

land is then taken by the Crown, transferred to the Crown, and that that 

mana whenua or ahi kā roa overlays those – that area in terms of 20 

customary interests and that they are relatively stronger than other 

associations with an area, that’s the essential claim, isn’t it? 

A. That’s how I understand it, yes. 

Q. And at the moment I don’t understand how that can be determined without 

forming a view about whether, if it were to be established that there were 25 

mana whenua based on ahi kā roa, that is or is not a stronger customary 

interest than other interests, say those that predated, a raupatu in the 

18th century, do you agree? 

A. I don’t think it’s that straight forward, Mr Hodder.  It is not simply one group 

who says it has mana whenua, it is often six or seven groups that say 30 

they have mana whenua through ahi kā roa.  Whether or not that is at 

different times during history, it is not as simple as a group says that and 

that is that.  The competing historical record that many groups can 
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produce, and have produced over time, make it difficult to make a 

judgement like the one you’re talking about. 

Q. Well, I’ve obviously referred to Ngāti Whātua Ōrākei, no doubt the same 

might be said of Tauranga, but I’m trying to keep it, well, I would like to 

keep it relatively abstract.  In the event that the position shows one group 5 

asserting a mana whenua of the kind I’ve described, another group 

asserting some other kind of customary interest based on, say, ancestral 

connections some centuries ago, are you saying that OTS or Te Arawhiti 

and the Crown do not form a view about which of those is a stronger 

customary interest? 10 

A. Oh, it would.  I think it goes to what the Tribunal said to us in the 

Tāmaki Makaurau Report about layering of interests.  As we report to the 

Minister, we would of course I think differentiate between the layers of 

interests that groups have expressed.  When it comes to the decision, 

however, about the redress that is to be applied, a whole number of other 15 

factors that we’ve talked about at length then apply. 

Q. Thank you for that. 

A. You’re welcome.  

Q. Now, you seem to have drawn the short straw in relation to the Hauraki 

settlement inquiry as well.  So can I ask you about some aspects of that 20 

please and for that it’s appropriate that we bring up document 322.13717.  

And it looks like you have there the cover page of the Hauraki Settlement 

Overlapping Claims Inquiry Report of the Tribunal, this version was dated 

the 16th of December 2019, so something over 12 months ago.  That’s 

what you’ve got? 25 

A. It is. 

Q. And do I understand that you were perhaps the Crown’s lead witness in 

relation to this inquiry? 

A. We try not to use lead roles, Mr Hodder, but I suspect the answer is yes. 

Q. I’ve seen reference to that word being averse, well, regarded with some 30 

degree of distaste but we’ll settle on yes anyway. 

A. Okay, yes. 

Q. So if we turn please to page 13727.  This is the letter of transmittal dated 

16 December 2019 and in the second paragraph beginning: “At the heart 



841 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

of this report” – perhaps I should back off.  I know you gave evidence in 

it.  You may have refrained from reading it but did you read it, well, parts 

of it? 

A. The second paragraph you mean? 

Q. No, have you read the whole report? 5 

A. Yes. 

Q. Thank you.  In that case this is familiarisation rather than novelty.   

A. Yes. 

Q. So in the second paragraph beginning: “At the heart of this report,” going 

to perhaps suggest you just read that to yourself.   10 

A. Yes, I’ve read that. 

Q. Thank you.  So, as I’ve read this, the core complaint of the Hauraki iwi 

was – sorry, the applicants in that case who are the intervenors here, or 

some of the intervenors here, that Hauraki iwi were incorrectly offered 

redress within the claimant’s rohe, that was at the heart of the issues that 15 

were being considered by the Tribunal, agreed? 

A. That’s the issue that the Tauranga Moana iwi raised, yes. 

Q. And can we agree that’s essentially the same issue that Ngāti Whātua 

Ōrākei keeps on raising about the Central Auckland isthmus? 

A. I think it would be similar, yes. 20 

Q. Can we agree on very similar? 

A. Oh, Mr Hodder.  Yes. 

Q. Thank you.  Okay.  And then there’s a series of propositions.  We go to 

the next page after a list of complaints, so on page 13728, after the 

complaints are set out, the first and second paragraph says for the most 25 

part we agree, and the third paragraph goes on to say that there are 

deficiencies in the approach taken by the Crown and we consider the 

claims that have been made to be well founded and make several 

recommendations.  So my understanding of this report is that the 

essential complaint and the reasons for it were largely upheld by the 30 

Tribunal, do you agree? 

1450 

A. In this case, in the Tauranga Moana inquiry? 

Q. Yes. 
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A. I think they – what was upheld I think was the Crown’s process errors.  

However, in respect of whether or not Hauraki were rightful in claiming 

redress in Tauranga, that is still being worked through, in a tikanga-based 

process. 

Q. We may touch on that as we go through.  So on page 13728 in that last 5 

paragraph about eight lines down the Tribunal’s letter says: “We call for 

the Crown to actively demonstrate its commitment to tikanga when 

dealing with overlapping interests including by facilitating the use of 

tikanga-based processes.”  The implication is that the Crown has not 

actively demonstrated its commitment to tikanga when dealing with 10 

overlapping interests.  Do you agree with that implication? 

A. That’s certainly what the Tribunal has – did say at the time of the report, 

particularly in relation to the Crown not using tikanga processes within its 

own process. 

Q. The point about using tikanga processes was to come up with a tika 15 

solution, wasn’t it, it’s not just process for its own sake? 

A. I’m not sure, they – I think where they went with the tikanga-based 

process is that it reflects better on the relationships between the groups 

and was more likely, in their view, to get a durable outcome than the 

Crown making a decision. 20 

Q. So I think that’s a no you wouldn’t accept that the point of having a tika 

process is to achieve, well, something closer to a tika outcome? 

A. I think I would say something close to that which is the point of a 

tikanga-based process is for groups to reach agreement in a way that is 

tika to them. 25 

Q. And then a few lines further lines further on in the same paragraph, the 

proposition says: “Regrettably in the settlement the Crown prioritise 

speed over due process.”  Now, this is really where you kind of finish up 

being in the difficult place but the reality is, isn’t it, that Ministers are 

interested in achieving settlements, all Ministers, whatever political party, 30 

and you’ve obviously served a number of them from different 

governments, there is a not surprising desire to achieve settlements, isn’t 

there, on the part of the Cabinet level decision-makers? 

A. Yes. 
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Q. And so that’s not particularly consistent with the idea that one waits until 

the talking has been exhausted which might take a year or a decade or 

more, agreed? 

A. I’m not sure.  There are processes already under way where we’ve started 

a negotiation, groups have taken time out to address their own issues, 5 

some relating to tikanga, and they haven’t re-joined negotiations in, you 

know, years.  But there are others I think, Mr Hodder, where, yes, the 

Crown maintains a desire to settle but so does the settling group. 

Q. All right, we’ll come back to time a little later on.  Let me take us then if I 

can to page 11 which is page 13745 on the bundle references.  So in this 10 

chapter the Tribunal discusses the Treaty context and it highlights a 

number of matters, for example under the heading 2.1.1, the third 

paragraph refers in the last sentence to the need for the Crown to 

understand, respect and engage with the tikanga of the various iwi and 

hapū it works with.  Now I imagine OTS before it and Te Arawhiti now 15 

would say that’s what they do, wouldn't they?  Wouldn't you? 

A. Yes. 

Q. And in doing so, would I be right to assume that Te Arawhiti also has in 

mind what the Tribunal goes on to say in the next sentence, that it’s an 

important aspect of partnership that the Crown be sensitive to tikanga, it’s 20 

particularly important?  But in a sense, you knew that, didn’t you? 

A. Yes. 

Q. And over onto the next page, the sentence, paragraph beginning: “The 

principle of partnership,” goes on to say, quoting an earlier report: “The 

requirement to be fully informed before making material decisions 25 

affecting Māori.”  Again you knew that, didn’t you? 

A. I certainly did. 

Q. When I say, "you”, I'm probably using the plural, but Te Arawhiti officials 

knew that – yes. 

A. I got that, yep. 30 

Q. And likewise, the next proposition: “To be fully informed the Crown must 

have a sound understanding of the historical, political and tikanga 

dimensions of among others overlapping groups and their interests.”  

That was something that was well-known to Te Arawhiti already? 
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A. I think it’s again the Tribunal’s, you know, and we discussed it with the 

Minister at the release of the Hauraki report, just what tikanga dimensions 

the Tribunal was referring to.  I think it’s just important to recognise that 

the context for every single group is different. 

Q. So it’s not just me using tikanga in that way, is that right? 5 

A. I think it’s just everyone uses it in a slightly different context, in a slightly 

different way, and so I think it’s important to understand what people 

mean when they say it. 

Q. The Tribunal then goes on in the next couple of lines to refer to its earlier 

report, Ngāti Tūwharetoa ki Kawerau, and talks about the need for a 10 

sophisticated understanding of Te Ao Māori, and the groups affected in 

particular.  Again, I suspect that’s not news to Te Arawhiti, correct? 

A. No, and it’s something, you know, we continue to work on.  It’s not like a 

degree where you get it and that’s it, you know, we’re continually learning 

about matters in Te Ao Māori, and continually updating our staff and now 15 

the whole public service to be better at understanding it. 

Q. And in terms of the vertical lines on the flowchart, that also means 

conveying a sophisticated understanding to your Minister, doesn’t it? 

A. Do you have a flowchart? 

Q. No, but I'm assuming there is one. 20 

A. Sorry.  I thought I was on the wrong page.  Can you repeat that, please? 

Q. I assume that the requirement for a sophisticated understanding requires 

that understanding to be conveyed as best as possible upwards to your 

Minister? 

A. As best as possible, that's right. 25 

Q. And then on page 13747, under the heading 2.1.2, “The principle of active 

protection”, there’s reference to an obligation or duty to preserve and 

promote amicable tribal relationships or whanaungatanga, that’s in the 

third paragraph, and then in the last paragraph, “avoiding the creation of 

fresh grievances”.  So we can probably agree that that puts Te Arawhiti 30 

in a difficult position, because every time different views about customary 

interests arise, then one party might finish up feeling they have a fresh 

grievance, agreed? 

1500 
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A. Yes, I think, as I refer to in my evidence, the likelihood when the Crown 

makes a decision, if it has to finally, the likelihood of one party not being 

happy with that decision is high.  But we have to balance that up against 

our duty, I think, to settle the claims of the settling group. 

Q. It can be a bit more than just not happy, can't it, because if these are 5 

matters of customary interest which have been nurtured for generations, 

then if the Crown offends a view about that then that has a lasting impact, 

it does potentially create more than unhappiness, it creates a new 

grievance, doesn’t it? 

A. Sometimes.  It’s possible, it does sometimes.  I don't think I would say 10 

that happens all the time.  I would say that more often than not groups, 

because they live together and will do so forever and always, find a way 

to work through those decisions, and the Crown and the settling group 

and the overlapping group can usually find other ways to work together. 

Q. So I appreciate we haven't gone through sort of paragraph by paragraph, 15 

as we did a little earlier with the Ōrākei report, but can I take it in broad 

terms from the discussion we've had that the discussion of the Treaty 

contexts in chapter 2 thus far that we've looked at by the Tribunal, is not 

different from the view of the Treaty contexts that Te Arawhiti would take? 

A. Yes, I mean you know, the Treaty has been studied for, you know, how 20 

many years now, 150 years, and so all of those contexts I think are 

important for Te Arawhiti to be aware of, whether it’s the principles of the 

Treaty or the different articles of the Treaty, the versions of the Treaty, I 

think it really is upon us to make sure we’re aware of all of those things. 

Q. Putting it the other way around, could we assume that when the collective 25 

form of Te Arawhiti looked at chapter 2, no alarm bells went off as saying 

that the Tribunal had gone off on some novel frolic, did they? 

A. I can't say that we studied the report in the depth I think you might think 

we did.  I do think though we did not, I think, concur with the Tribunal’s 

views around the Crown leading out on tikanga processes that were 30 

mandatory.  So I'm not sure how much of that is in chapter 2, but that was 

an area we disagreed. 

Q. Well chapter 2 is very much about the Treaty context.  What that means 

in practice is dealt with in other chapters, and so my question is really 
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about the discussion of the Treaty contexts.  Anyway I think we can leave 

it on the basis that you haven't studied it collectively in detail, but from 

your earlier answers I understand that there’s nothing particularly 

surprising about what was said by the Tribunal on the points that I raised 

with you specifically, agreed? 5 

A. Not having read it again today, so far no. 

Q. Chapter 3 starts on page 13755.  That’s the point where the Tribunal 

discusses whether the Crown’s approach to overlapping settlement 

redress is Treaty compliant or not.  And among other things, it deals with 

or discusses the Red Book, which it refers to on that page under the 10 

heading 3.1.1.  It makes the point that this is, for claimants, the Crown’s 

core policy document, and it is authoritative, there and further on in this 

paragraph.  So you'd agree with that?  Subject to the qualification that 

there will be some developments and practices that may not be recorded 

in the Red Book. 15 

A. I just think it’s important context to know, you know, this is not the only 

document that claimant groups who are in negotiations are provided with 

in terms of the Crown’s policies, processes and practices.  Once a group 

enters into settlement negotiations, we spend months trying to help the 

group understand the way the process works, what the Crown’s policies 20 

and parameters are, and so the Red Book is a good guide and a good 

summary of those things, but it is not the only thing.  

Q. Two, I think, things follow from that.  The first is that at the top of page 

13762, the Tribunal is quoting from a submission made by the Crown to 

the effect that the Red Book was a red herring, and as I read the report, 25 

the Tribunal didn’t accept that submission, but the terms of Te Arawhiti’s 

approach, you wouldn't – or would you – say that the Red Book is a red 

herring in relation to overlapping claims? 

A. I think I just need to read that again before I decide whether to agree with 

you or not. 30 

Q. Sure, go back to the previous page.  Just that paragraph beginning “The 

Crown further argued”, if you want the context. 

A. Yes, I've read that now, thank you. 

Q. That’s all right.  Is it a red herring? 
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A. Did you say the Red Book, or did you say the overlapping claims? 

Q. Well I'm simply asking the question about what’s at the top of page 13762, 

where the submission for the Crown was that the Red Book is a red 

herring in the context of those claims. 

A. At the time at which that statement was made and the context of those 5 

claims, I'm not sure why it was referred to as a red herring.  I'm not of the 

view that it’s a red herring. 

Q. Go on to page 13765.  There are some criticisms under the heading 3.4, 

what the Tribunal finds, and in the second paragraph the Tribunal says it 

can't divorce the Crown’s actions entirely from the documentation the 10 

Crown publishes, especially as the Red Book is the only publicly-available 

document that can help overlapping groups understand what to expect of 

the Crown during negotiations, the only Crown-created yardstick they can 

use to monitor the Crown’s actions, and therefore it was prepared to 

assess the Crown’s policy, processes and practices against the Red 15 

Book.  Is that a proposition that requires Te Arawhiti to change its 

approach? 

A. I think it goes back to the point I was making that it is not just the Red 

Book, the Red Book is a summary of policy, practice and process, and a 

group in negotiations is well-informed about policies, processes and 20 

practices in more detail than we put in the Red Book.  There are whole 

processes around the management of overlapping claims, including tools 

like overlapping claims registers, and so I think from that perspective the 

Crown cannot be measured against the Red Book, because it is not the 

sum total of the Crown’s policy, process and practice. 25 

Q. Would I be right to think that’s what you told the Tribunal back in 2019? 

A. I would hope so. 

Q. Sounds like they weren’t persuaded. 

A. Perhaps not. 

Q. What they go onto say at the bottom of page 13765 in the last 10 lines, 30 

so that paragraph or line before that, the idea advanced by the Crown 

was that the Red Book’s generality allows the Crown the flexibility it needs 

to respond to the specific circumstances and I think that’s what you’re 

saying to us in your evidence today, isn’t it? 



848 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

1510 

A. Yes. 

Q. But then the Tribunal goes on to say: “The need for flexibility does not 

justify the lack of a comprehensive publicly available statement of policy.”  

So does that conclusion by the Tribunal mean that Te Arawhiti will change 5 

its approach to the Red Book and its comprehensiveness? 

A. I think that’s the purpose of the updates we discuss earlier in my evidence 

where we are looking to update the content of the Red Book along the 

lines of the policy document that the Court has.  But I think the key point 

is that that is unlikely to change the policy itself, which has since 1999 10 

been outlined in the Red Book. 

Q. So the policies wouldn’t change? 

A. They would evolve but I think the policies, you know, and the sorts of 

policies I’m talking about are those that are in the Red Book, you know, 

like the Crown can only settle the claims of the group with which it’s 15 

negotiating and must be addressed to the satisfaction of the Crown, it is 

unlikely that any updates will change those fundamental policies.  Some 

may be added over time, further (inaudible 15:11:50) been described.  I 

think as the policy (inaudible 15:11:54) that the Court has in that policy 

document it really is articulating a lot more about how the process works 20 

and how the Crown reaches certain positions. 

Q. If we go to page 13766 and to the second to last paragraph beginning: 

“Of course the Crown has multiple Treaty obligations,” can I ask you to 

read that paragraph to yourself please.   

A. Yes. 25 

Q. Now there’s a very clear statement there by the Tribunal that the Crown’s 

overarching duty must be to avoid creating new grievances.  I don’t see 

that in the Red Book.  That seems like a change, do you agree? 

A. I think it is in the Red Book. 

Q. As an overarching duty? 30 

A. Oh, right, I see what you mean.  Just want to make sure.  Won’t be a 

minute.  I mean it’s one of our key guidelines.  On page 24 of the 

Red Book, you know, there are the guidelines for the resolution of 

historical claims and clearly at the top of page 24 in the right-hand column: 
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“Treaty settlements should not create further injustices either to claimant 

groups or anyone else.” 

Q. That looks like it’s one of a number of guidelines.  That, can I suggest to 

you, is somewhat different from being described as “an overarching duty” 

which is a singular concept, isn’t it? 5 

A. I think the way you’re phrasing it it is definitely. 

Q. Well I hope I’m just simply quoting what the Tribunal’s phrasing is. 

A. Yeah.  I think there are just so many overarching concepts that are 

important in Treaty settlement negotiations that to say that one is more 

important than the other is quite a difficult premise. 10 

Q. Isn’t it somewhat similar to the medical proposition that “first do no harm”? 

A. Is it more important than explicitly acknowledging historical injustices?  

Because one of the fundamental guidelines for the resolution of historical 

claims, the fact that the settlements don’t affect Māori entitlements as 

citizens or as ongoing Treaty or legal rights, that’s just as important.  So 15 

I just think, you know, we are well aware of what the Tribunal is saying of 

the need to try and avoid that, alongside the balance we have to find I 

think with some of those other overarching concepts. 

Q. So am I right to think that that language won’t find its way into any new 

addition of the Red Book? 20 

A. I think what I’m saying, Mr Hodder, is that it’s there. 

Q. All right, I think we’ve probably traversed that sufficiently for our purposes, 

thank you.  Now in terms of your own evidence, your own evidence in that 

inquiry or hearing was summarised in this report starting at around 

page 24 of it or page 13758. 25 

A. I’m there. 

Q. Where you feature as a subheading, among other things. 

A. I do. 

Q. Even with the prefix not being quite right.  But, anyway, what I think you’ve 

done there and what’s summarised there is pretty much what you’ve 30 

given in your evidence today.  But can I pick up the point on page 13759 

in the first full paragraph where it’s quoting or paraphrasing you as 

emphasising that the Crown took a “purposefully flexible approach to 
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overlapping interests”.  Is that a fair summary of what you were telling the 

Tribunal then? 

A. Yes, it is. 

Q. And it’s what you’re telling us now? 

A. Yes. 5 

Q. In the next paragraph it refers to the fact that, again it’s sort of 

paraphrasing you as saying that the Crown actions reflect a broader 

Government priorities, for example the broadening of the reach of 

historical Treaty of Waitangi settlement strategy adopted in October 2016.  

At that time it was acknowledged that certain settlements had become 10 

stuck and the strategy was classified as ‘clearing the decks’ which 

relevantly included the Hauraki negotiations.”  Is that a respectable 

summary of what you were saying? 

A. Yes, I felt I articulated it better but, yes. 

Q. Fair enough.  So can I just take us through, in the light of that ‘clearing 15 

the decks’ idea to page 13827 which is page 93 of the report.  And if we 

go to the bottom of the page and across, there’s the heading “5.7.3, what 

the Tribunal finds” and in the last paragraph what the Tribunal finds is that 

the Crown failed to undertake proper consultation, et cetera, and then 

relevantly in the third line “Prioritise expediting the Hauraki settlement 20 

over preventing further grievances” and that’s created various kinds of 

problems.  Now, that seems on my reading of it to be consistent with what 

we looked at back on page 25 about ‘clearing the decks’.  Has the 

Tribunal summarised the position fairly? 

A. I don’t believe so, no. 25 

Q. Isn’t this the dilemma that Te Arawhiti and the Crown face that we were 

referring to, I was asking questions about a while back, that there is 

obviously a desire to achieve the completion of settlements and that’s 

entirely understandable because it does hopefully produce a durable 

settlement of ancient grievances, we can agree on that? 30 

A. Yes. 

Q. At the same time, if it’s got complications, then complications generally 

sound in taking longer, agreed? 

A. Yes. 
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Q. And so in the end it’s the Crown that decides how much time is available, 

isn’t it? 

A. No, that’s not true. 

Q. Isn’t it? 

1520 5 

A. No.  Because I think, you know, every settlement I’ve been involved in, 

yes, we would often agree, let’s aim to do something by this date.  By and 

large those dates are never hit and we, you know, if the Crown requires 

more time or the iwi requires more time, the fact that we are in a 

negotiation means that both parties have to agree.  10 

Q. Can I take you please to page 13760 and towards the bottom of the page, 

there’s a paragraph beginning: “If matters still could not be resolved,” et 

cetera et cetera and then it goes on in the last sentence or so, I’m 

paraphrasing you are saying this avoided, that is to say the Crown makes 

an independent decision on whether to maintain or withdraw the redress 15 

offer and then you are said to have advised the Tribunal that this avoided 

placing the settlement process in hiatus indefinitely due to stalemate and 

unfairly denying the settling group the benefits of settlement.  Isn’t the 

decision about whether there’s a stalemate to be broken and the breaking 

of the stalemate, a Crown decision? 20 

A. No, because we still have a Treaty settlement group who wishes to settle 

and feels they, often feels they have done everything they can to reach 

agreement with their neighbouring iwi or a number of iwi, have gone 

through processes including facilitation and/or tikanga-based processes 

and come to a point where they do not feel agreement is going to happen.  25 

So at that point, I think the Crown decides whether or not to withdraw or 

maintain the redress. 

Q. I’m not sure whether we’re agreeing or not on this, I think we might be 

agreeing but my proposition is essentially that when the Crown perceives 

no doubt being at least one, whether at least one party telling it this is the 30 

case, that there is a stalemate, the Crown makes a decision as to whether 

to break the stalemate by offering or withdrawing the redress, correct? 

A. Yes, or whether or not to offer parties more time or to offer, you know, 

sometimes it’s the officer of facilitation again at that point, it is not always 
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a decision to break the stalemate.  It might be to employ other strategies 

whereby agreement can happen.  However, there is a point in every 

negotiation where efforts, often years and years of effort, reaches a point 

where it is not going to reach agreement and it was clear that the settling 

group is going to be denied the full benefit of their entire settlement due 5 

to a disagreement about a property or some property.  At that point, the 

Crown makes the decision. 

Q. Isn’t that the same as the point I put to you some time ago, that at least 

in those circumstances the Crown controls the timing?  It decides how 

much time is allowed before the stalemate has gone on too long? 10 

A. I think I just think that’s a bit too simplistic and doesn’t recognise I think 

the complexity in the processes around that decision, to simply say that 

the Crown therefore decides that’s enough time and we’re going to make 

a decision.  I’m just trying to make sure that we understand the context 

within which those decisions are made. 15 

Q. Now the Tribunal went on and this is page 13816 to emphasise the idea 

of a robust and transparent process to establish or to try to establish some 

degree of commonality about customary interests.  This is in particular 

I’m referring to the last paragraph on that page 13816 or 82 in the report.   

A. Would you like me to read that to myself, Mr Hodder? 20 

Q. Yes it probably is useful that you do so. 

A. Okay.  I’ve read that. 

Q. Thank you.  So can we agree that the Tribunal’s proposition that a flawed 

process may get in the way of a robust, durable and fair settlement, is 

sound? 25 

A. Yes.  That’s what they’re saying, that’s right. 

Q. And if you go to page 13819, page 85 in the report, in the second 

sentence on that page, the Tribunal says: “The Crown can’t distance itself 

from the practical consequences of providing redress.”  Now this is going 

back to the core complaint that gave rise to this particular Hauraki inquiry.  30 

Is that a matter that Te Arawhiti would accept, that you can’t distance 

yourselves from the practical consequences? 

A. Yes, I think that was in relation to the Tauranga Moana framework and 

discussion about the conduct of local authorities, but yes that’s right. 
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Q. But it’s more broad than that isn’t it, that the practical consequences are 

being referred to is the perception of third parties about what the 

customary interests are, do you agree? 

A. I think the Crown, as I’ve said earlier, the Crown recognises that 

sometimes the consequences of its decisions has an impact on other 5 

claimant groups but I don’t think it can be held accountable for people’s 

perceptions. 

Q. But isn’t that precisely what the Tribunal is saying in that sentence, that 

you do have to take into account the fact that perceptions of others are 

relevant considerations? 10 

A. I think it’s just, it’s more talking about – this is my view Mr Hodder, when 

we talked earlier about without realising it, sometimes the Crown’s 

provision of vesting land is often perceived by people as a mana whenua 

decision and I agree we cannot distance ourselves from the decision we 

made that led to that but I think I’m just not sure I agree that the Crown 15 

can be held accountable for how people might perceive that.  Different, 

you know, people have different perceptions about some of the things we 

do.  Some agree with the decisions and some don’t. 

Q. All right, one final point before we break for the afternoon adjournment, if 

you go to page 13821.  This is coming back to the question of timing and 20 

I preface the question by recalling the reference to “clearing the decks,” 

not least in Tauranga, but the last paragraph on page 13821 or 87 of the 

report, the Tribunal quotes evidence to the effect that the Crown told the 

relevant parties: “That’s enough time.”  When it didn’t receive a timely 

response, the Crown made its own determination on overlapping redress 25 

without providing enough time for a tikanga-based process.  And over the 

page, the Tribunal says: “We agree.”  So again, I suggest to you that what 

the Tribunal was saying more than once in this report was that the Crown 

did control timing and it was attempting to increase the speed of the 

process in a way which didn’t allow enough time for tikanga processes to 30 

play out.  Do you agree? 

A. That is what the Tribunal says, yes. 

Q. And if I take you to the next page, 13822, in the last paragraph there at 

about the fifth line: “The Crown said it supported such a process but did 
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not want this delaying signing the deed.”  That’s the consistent approach 

that the Crown takes isn’t it, it says: “We want to get the deed signed and 

therefore time is up.”  Isn’t that a consistent pattern in the way that the 

Crown approaches these potential stalemate issues? 

A. No, I don’t agree at all.   5 

1530 

Q. And so if you go to page 89 or on the next page, and the first full 

paragraph beginning in chapter 2, the last sentence says: “Once again 

the Crown prioritised a speedy settlement over preventing further 

grievances.”  You would say the Tribunal’s got that wrong? 10 

A. I would say that the Tribunal was not privy to the actual cary8ing out of 

these negotiations over years as much as I have been, as much as others 

have been and it is never quite as simple as: “No, we haven’t got time to 

do that tikanga-based process, we’re going to sign a deed.”  What often 

takes place months and years before that is trying to get two parties to a 15 

table, often one of those parties doesn’t want to be at the table, often that 

party doesn’t want a tikanga-based process and we work through those 

things to reach a point finally where a decision is made to move towards 

signing a deed.  And so, I disagree with that because that has not been 

the way I think you have put it and the way the Tribunal has put it, I just 20 

don’t think it takes context into consideration. 

COURT ADJOURNS: 3.31 PM 
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COURT RESUMES: 3.46 PM 

CROSS-EXAMINATION CONTINUES:  MR HODDER 

Q. Ms Anderson, I've only a handful of questions on the Hauraki report and 

then we’ll move onto something else.  Do you still have page 13823? 

A. I do. 5 

Q. Excellent.  So at the paragraph towards the bottom of the page or halfway 

down that says: “We consider that the Crown’s commitment to making 

space for the tikanga-based processes was too often qualified by its urge 

to expedite settlements,” et cetera, et cetera, and the Crown’s overriding 

duty in these circumstances to avoid creating fresh grievances, my 10 

impression from your answers earlier today is that you would disagree 

with both of those propositions, correct? 

A. No, I don’t agree with the first, which is we consider the Crown’s 

commitment to make space for tikanga-based processes too often 

qualified by its urge to expedite settlements, but I think the Tribunal then 15 

says the Crown’s overriding duty in these circumstances is to avoid 

creating fresh grievances.  I think our slight disagreement earlier, 

Mr Hodder, was whether or not avoiding fresh grievances needed to be a 

stand-alone, overarching guideline in the Red Book, but I do agree we 

have a duty to avoid creating fresh grievances.  And we try to do that as 20 

much as we can. 

Q. I suspect we are differing on adjectives, which may not be worthwhile 

detaining us, but you didn’t like “overarching” before, and I detected that 

you don’t like “overriding” now, would that be fair? 

A. I just, I think it’s qualified in the way it’s been used here, in these 25 

circumstances.  I think all I was disagreeing with earlier was whether or 

not we had set it out in the Red Book, and in my view we have. 

Q. All right, I think that’s probably sufficient for our purposes, thank you.  If 

we go to page 13825, we come here at the bottom half of the page, the 

Tribunal are setting out its, as it were, its affirmative propositions that 30 

there should be a tikanga-based process that is allowed to take time, and 

what it says in the paragraph beginning: “Should a group refuse,” is that 

in that event that there is a refusal to take part in a tikanga-based process, 
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the Crown should consider whether that aspect of the proposed redress 

should be parked.  Now just at that point, my understanding is that that is 

not what the Crown would do at the moment, is that correct, or up to this 

point? 

1550 5 

A. Well I think in the particular case to which this has been applied in the 

Hauraki report there is currently a tikanga-based process occurring 

between Tauranga Moana iwi and Hauraki iwi, and in that respect the 

redress is parked.   

Q. I understand that’s what’s happened there, I'm putting it at a more general 10 

level.  As I understand, what the Tribunal is saying, if you have a situation 

where there should be a tikanga-based process because there is a 

dispute about customary interests in a particular area, then while that 

process plays out and for as long as it plays out, then the proposed 

redress should be parked.  As a general proposition I don’t understand 15 

that to be the Crown’s policy, am I right or wrong? 

A. No, it’s not. 

Q. And so in the second to last paragraph, which says: “What we are 

proposing is a significant departure from the present situation,” that's 

correct, isn't it, what they’re proposing about parking the question of 20 

redress is a significant departure from what has happened up to this 

point? 

A. No, I don't agree with that.  Whenever groups have entered into 

processes to agree overlapping interests and claims, the redress in 

question is effectively parked.  Sometimes that is for months and in a 25 

couple of situations it has been parked for years, and so I don't think it’s 

a significant departure. 

Q. Thank you. 

A. Sorry, Mr Hodder, to be clear, I think the part where the Tribunal suggests 

that because a group refuses to engage, that would be a new aspect. 30 

Q. That’s the incentive which the Tribunal suggested there needed to be, 

isn't it? 

A. Yes, should a group refuse to engage, I think again it’s quite a simplistic 

way to think about it.  A group might refuse to engage because it has 
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engaged for years and the process isn't going anywhere, it might refuse 

because it is not their tikanga or it is not being conducted in a way that is 

consistent with their tikanga.  I think there are just – it is not as simple as 

you refuse to engage, therefore it gets parked.  I just wanted to add that 

qualification. 5 

Q. What I want to do now is follow some example documents about how the 

Crown has in fact dealt with some scenarios which we say have analogies 

with this, and mostly they relate to Te Ākitai Waiohua.  And so the first 

document I want to take you to, and there’s a few documents before we 

get to the Hauraki report, because I wanted to see what happened before 10 

and discuss with you what happened before the Hauraki report came out, 

and then there’s some more documents afterwards.  So the first of those 

documents which predates that report by a bit over a year is at page 

334.23153. 

A. Yes. 15 

Q. So that’s a memorandum, or perhaps it’s called an aide-mémoire, in fact, 

in your name, to the Minister, Minister Little, on the 11th of September 

2018, and given it’s got your name on it I assume you can't really sidestep 

responsibility for that one, can you? 

A. No, I cannot. 20 

Q. No, I'm not suggesting you are trying to sidestep responsibility, I hasten 

to say.  

A. Never. 

Q. And clearly this, you understand that Te Ākitai Waiohua’s position and 

assertions in relation to Central Auckland are a matter of concern to Ngāti 25 

Whātua Ōrākei.  Ngāti Whātua takes the view that their assertions are to 

have customary interests recognised without acknowledgement of Ngāti 

Whātua Ōrākei’s position isn't appropriate. Just being clear we 

understand that, thank you? 

A. (answer inaudible 15:54:56) 30 

Q. Now this again would not have been written by you, I'm sure, this would 

have been delegated to somebody else to write the draft of and you would 

have revised it, am I right? 

A. Yes, that's right. 
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Q. Do you recall whether there was any historical expertise or customary 

interest expertise that went into this report? 

A. So an aide-mémoire like this would usually sit on top of a Cabinet paper, 

so this would be a topper for the paper rather than a substantive paper, 

so it’s unlikely in an aide-mémoire that it is anything but a summary of 5 

what is in the Cabinet paper that should be attached to this aide-mémoire. 

Q. Thank you, that’s helpful.  So the document that’s the aide-mémoire, if 

I've got this right, then runs from pages 23153 to 23155? 

A. Mhm. 

Q. Most of which we can't see because they’ve been redacted, but on 10 

page 23155 we see your signature? 

A. Yes. 

Q. And then if we go to 23156, we see that appendix 1 is the final Cabinet 

paper? 

A. Yes. 15 

Q. And on 157, there is what I assume is the Cabinet paper? 

A. That's right. 

Q. Right, thank you for clarifying that.  And so the aide-mémoire is just the 

first three pages, and that is there in part to explain and provide an 

introduction to the Cabinet paper, correct? 20 

A. That's right. 

Q. Nevertheless, I presume to provide the aide-mémoire you had to know 

something about the Cabinet paper? 

A. Oh yes, yes. 

Q. So in terms of that, on page 158, paragraph 14 says that Te Ākitai’s area 25 

of interest centres on Māngere and the wider South Auckland area, and 

its principal marae Pūkaki in Māngere is located near Auckland Airport.  

It also claims a much wider area of interest from Kaipara down to the 

Waikato River, but the fact that you are saying, or the paper is saying that 

the area of interest centres on Māngere, that of itself requires some kind 30 

of assessment, doesn’t it? 

A. Yes, usually that is an assessment a group might make itself, referring to, 

you know, a core area of interest is often the language that is used, and 

I think extending beyond that would be different types of interests. 
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Q. So we’ll come to this, but this goes to the idea that there is, I can use the 

idea of say concentric circles, that there’s a core area of interest and 

outside that there are sort of increasingly less core areas, can I put it that 

way? 

A. Yeah, although we've found over time that even within a core area of 5 

interest sometimes it is not quite as simple, as they are the only interest 

within that core area of interest.  There are situations in the Chatham 

Islands, in Wairarapa, where core areas of interest directly overlap each 

other. 

Q. Carrying on, on page 23165 at paragraph 66 and 67, about potential 10 

redress sites within the Waikato-Tainui RFR area, I'm sure that you’re 

familiar with this, but my understanding is that the RFR part of the 

Waikato-Tainui settlement provides constraints on what the Crown can 

offer other hapū or iwi in the area covered by that RFR, correct? 

A. Sorry Mr Hodder, we had some technical difficulties.  I've now got the 15 

document in front of me, and I just want to make sure I'm in the right 

space.  So you’re talking about the heading “Potential redress sites within 

the Waikato-Tainui RFR area”, is that right? 

Q. I am, and my question was, am I right to understand that that RFR area 

and the RFR commitment in the Waikato Tainui settlement constrains the 20 

available redress that the Crown can offer in that area? 

1600 

A. Yes, it does, particularly if we are to offer commercial redress to others.  

Obviously the right of first refusal guarantees Waikato-Tainui the first right 

of refusal so any rights we provided to groups outside of that would 25 

necessarily be a second right. 

Q. And am I right to understand, and I haven’t looked at the maps, that that 

RFR area would extend to what was described as Te Ākitai’s area of 

interest centring on Māngere and the wider South Auckland area? 

A. I actually can’t remember the full extent of that RFR area off the top of my 30 

head but I do understand it does go into that area. 

Q. Well I’m sure Te Ākitai will tell us at some stage, thank you.  Onto the 

next page, 23166, under the heading “Overlapping claims”, and you note 

there are 14 groups with areas of interest which overlap with Te Ākitai’s 
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area of interest, or not you, but Te Arawhiti is telling the Minister that or 

Cabinet that.  Am I right to think that when that “area of interest” phrase 

is used, that’s talking about those rather expansive lines drawn on maps 

that take up a large chunk of the Auckland, Northern Waikato, et cetera 

area? 5 

A. Yes.  I think the maps are at differing stages so usually, Mr Hodder, when 

a group provides a deed of mandate it is quite extensive and far reaching 

and, you know, the lines on the map, as you say, are usually quite wide.  

As settlement negotiations progress, often those areas become, I don’t 

know what the word is, smaller and more adjacent to their key areas of 10 

interest.  So that is what we are referring to.  I’m just not sure which state 

each area of interest map would be at. 

Q. Just to clarify that or illustrate it perhaps, at page 334.23176 is the 

Te Ākitai Waiohua area of interest – which if we sort of reduce the size of 

that on our screen please. 15 

A. Those technical issues are back but it’s coming. 

Q. Thank you. 

A. Yes.   

Q. So that’s, not meaning to be critical, but that’s a fairly expansive line 

drawing exercise and the areas of interest that we were referring to in 20 

terms of the groups which overlap have similarly somewhat expansive 

line drawing exercises for their areas of interest, is that correct? 

A. Yes.  

Q. In terms of Ngāti Whātua Ōrākei’s objections to what is being sought by 

Te Ākitai Waiohua, am I right that Te Arawhiti is aware, that you are aware 25 

that that is limited essentially to the Central Auckland area or the 2006 

RFR area? 

A. Could you repeat that, sorry, Mr Hodder? 

Q. Are you and/or Te Arawhiti aware that insofar as Ngāti Whātua Ōrākei’s 

objections to possible redress for Te Ākitai Waiohua is concerned, that 30 

concern focuses on the Central Auckland isthmus, the 2006 RFR area? 

A. I’m not actually familiar with the detail of it. 

Q. So the end result is a reference here in paragraph 75 through 77 to the 

fact that there are overlapping groups, some people did not respond, it 
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says in 77, and the remaining overlapping groups raised concerns.  That 

means there are outstanding issues between overlapping groups, 

correct? 

A. Is this with Te Ākitai at present? 

Q. Well this is – 5 

THE COURT ADDRESSES MR HODDER (16:04:32) 

CROSS-EXAMINATION CONTINUES:  MR HODDER 

Q. Yes, sorry, go back to page 23166.  This is the paper from September 

2018. 

A. Won’t be long, those issues are back again.  Right, we’re at that 10 

document. 

Q. Okay.  So the proposition that I had to you was that if we look at 

paragraph 77, the last sentence says: “Remaining overlapping groups,” 

which would include Ngāti Whātua Ōrākei, “Raised concerns about some 

of the proposed redress,” and the question was simply to confirm, for you 15 

to confirm that means there were outstanding contests about customary 

interests, correct? 

A. Yes.  

Q. And if we go to page 23171, well, perhaps 23170, is that coming up for 

you? 20 

A. Not yet.  Our system is out of memory but we’re working around it.  I have 

it now. 

Q. I feel the same way quite often, thank you.  23170 has a series of 

recommendations for the Minister to the Cabinet Committee and on 

page 23171 at paragraph 15 there are references to transfer terms for 25 

land bank properties including properties in Hillsborough Road and 

Dominion Road in Auckland.  You may or may not be aware that those 

are properties that are within the area that Ngāti Whātua Ōrākei regards 

as its heartland, are you? 

A. I’m not aware but I can see why they are in that area, yes. 30 

Q. So that, although it’s not made particularly explicit, if one draws the dots 

that shows that there is a serious contest about the customary interests 
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that Ngāti Whātua Ōrākei asserts and those that are sought to be 

redressed or recognised and redressed by Te Ākitai Waiohua, agreed? 

A. Yes, the Minister is aware that there is a disagreement over some of those 

properties. 

Q. And then if we go to paragraph 37 on page 23173, Cabinet Committee is 5 

asked to note that the settlement is conditional on any remaining 

overlapping claims issues being addressed to the satisfaction of the 

Crown.  Now, that’s the phrase that we saw before that was referred to in 

your evidence. 

A. Yes. 10 

Q. And that effectively means the satisfaction of the Minister having received 

informed advice from Te Arawhiti, correct? 

A. Yes. 

Q. Now if I can ask then that we go to document 335.23352.  This is a couple 

of months later – 15 

A. Yes. 

Q. – still involving Te Ākitai Waiohua.  So this is a briefing paper to the 

Minister from Te Ākitai, it’s got Leah Campbell’s name at the bottom of it.  

So two months has passed since the previous one.  And on page 23353 

the executive summary tells us at paragraph 4 that mutual agreement has 20 

not been able to be achieved between Te Ākitai Waiohua and some of 

the groups.  And then paragraph 7 says: “Recommendations were guided 

by a careful weighing of factors the Crown takes into account in the 

absence of agreement between overlapping groups.  These include 

assessment of customary interests, the ability to reach a durable 25 

settlement, alternative redress options, policy considerations and whether 

the redress is cultural or commercial.”  Now this may be slightly repetitious 

but can you just explain in a couple of sentences what is meant by 

“assessment of customary interests”? 

A. I think again it relates to a process whereby we provide Ministers with 30 

information about the differing narratives that groups have provided in 

relation to the sites leading up to a decision about Overlapping Claims, 

whether it’s preliminary or final. 

1610 
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Q. And then paragraph 10 on the next page tells us that: “The 

recommendation is having considered Ngāti Whātua Ōrākei’s position 

and the information in this report, the Minister should make a preliminary 

decision to maintain the offer to Te Ākitai Waiohua of three commercial 

properties,” correct? 5 

A. Yes. 

Q. So, can we agree that the consequence of that is that the customary 

interests asserted by Ngāti Whātua Ōrākei has been effectively 

overridden and the interest asserted by Te Ākitai Waiohua has been 

recognised? 10 

A. No, I think as I continue to provide wider context, customary interest is 

one of the factors alongside a number of others where ministers are 

asked to make decisions and some of the other decisions, some of the 

other considerations in this regard were provided on the paragraph you 

previously read, including whether it’s cultural or commercial redress, you 15 

know the nature of the redress.  I think it’s just important for the Court to 

understand that it’s not simply based on the customary interests. 

Q. Going back to perceptions that we were discussing before, you’d agree 

that the perception would be what I’ve just described, that is to say that 

the customary interest of Ngāti Whātua Ōrākei is not being recognised 20 

and that of Te Ākitai Waiohua is? 

A. Again, I, I’m – you know there are different perceptions and I think there 

is – I agree, there’s possibly a perception that customary interests are 

stronger for the group who has been granted the decision but I think our 

commercial redress guidelines make it really clear that that is not the key 25 

or only consideration. 

Q. And on to page 23359, which has a heading: “Addressing the remaining 

overlapping interests, the Crown’s overlapping interest policy and 

principles.”  

A. Yes. 30 

Q. Paragraph 32 sets out a series of factors.  32(a) talks about the customary 

interests, 32(c) talks about whether overlapping groups have a customary 

interest and the nature of those interests, based on the evidence of 

customary interest from multiple sources, including historical documents, 
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Tribunal reports and information provided by claimant groups and 

independent experts.  So does that tell us that in making a 

recommendation such as this one, Te Arawhiti will have assembled that 

sort of material and assessed it before making a recommendation? 

A. Yes, alongside the aspirations of the settling group for redress required 5 

to reach a durable settlement and all of the other factors that follow in 32.   

Q. And perhaps following up a point that you had, we discussed earlier, if we 

go to page 23361.   

A. Yes. 

Q. Paragraph 38, it should be noted that addressed to the Crown satisfaction 10 

doesn’t require the resolution of all differences as this may not always be 

possible.  So that as I understand it, that’s in that addressed to the 

Crown’s satisfaction doesn’t require the resolution of differences in any 

way or some way, the Crown will just proceed notwithstanding those 

differences remain unresolved, correct? 15 

A. Yes. 

Q. Paragraph 40 talks about discussions with Te Ākitai becoming fraught 

because they complained about timeframes being extended and 

becoming frustrated.  That wouldn’t be an uncommon experience for Te 

Arawhiti, would it? 20 

A. No it’s not uncommon. 

Q. Now at paragraphs 42 and following, on this page 23361, and on the next 

page although we can’t see what the next page is because it’s redacted 

for privilege, there is presumably a discussion or a summary of Ngāti 

Whātua Ōrākei’s position but whenever it was, over on the next page at 25 

23363 at paragraph 51 and 52, there’s a conclusion by Te Arawhiti 

recommending to the Minister that: “Notwithstanding the objections of 

Ngāti Whātua Ōrākei, it is appropriate to make a preliminary decision.  

The decision hasn’t been clear-cut but it’s based on balancing a number 

of factors as follows.”  And then it goes on to list those factors.  And in 30 

particular, the first one refers to pre 1840 historical connections.  And at 

paragraph 58, Te Ākitai’s view that rejecting that Ngāti Whātua Ōrākei 

have exclusive interests.  So that’s the essential discussion if I’ve 

understood it at paragraphs 53 to 58 about the historical connections and 
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indeed the tikanga connections in relation to these properties, have I got 

that right? 

A. Yes I believe that’s the summary of where the team would’ve landed in 

terms of the information the Minister needed to know. 

Q. But then on page 23364, other relevant factors are discussed.  The first 5 

of those is that the Crown hasn’t recognised an exclusive area of interest 

for Ngāti Whātua.  The second (b) is that the Crown wants to maintain the 

ability to provide appropriate redress to others.  The third is that Te Ākitai 

are the second to last Tāmaki Makaurau iwi to complete the Treaty 

settlement, (d) is that the three properties are commercial not cultural and 10 

(e) is that the two parties have met but hadn’t reached agreement on how 

to address the overlapping interests.  There’d been a series of alternative 

options discussed, it says in paragraph 60, but it’s unlikely that Te Ākitai 

would accept any modifications.  And then in the last, third to last lines: 

“Ngāti Whātua Ōrākei have not identified interests relating to the 15 

properties that would make it unreasonable or inappropriate to provide 

the redress to Te Ākitai in light of all the other relevant factors.”  And then 

over on 61, the recommendation, the reasons given for the 

recommendation, Te Ākitai do have connections to the redress, the offers 

are aligned with relevant policy considerations, there’s no exclusive Ngāti 20 

Whātua Ōrākei area, one property is said to be outside the claimed area 

nad the redress would contribute to the economic and social development 

of Te Ākitai.  Now all of that, can I suggest to you, sidesteps the core 

issue which is the very issue that this Court is addressing at the moment 

which is whether or not Ngāti Whātua Ōrākei’s asserted customary 25 

interests by way of ahi kā based mana whenua, applies.  And if it did 

apply, I suspect, if it was showing without question that there was such a 

mana whenua, I suggest that there wouldn’t be any question of redress 

being offered in that area, do you agree with that? 

A. Well I think it will depend on what conditions came with such a position.  30 

In and of itself, it’s just not something – I think thinking about it, it’s difficult 

to imagine what that would look like, Mr Hodder.  So if there was an 

eventuation, I don’t know what conditions would apply in such a scenario. 
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Q. Well what I guess I’m suggesting to you is that the decision that a contest 

between Te Ākitai and Ngāti Whātua here is between a mana whenua, 

ahi kā based mana whenua assertion on the one hand versus an earlier 

association and assertion on the other.  Do you agree that’s what the 

assertions were? 5 

A. I think, I just, I think it is, you know, the layering of interests that we have 

been asked to do by the Waitangi Tribunal combined with the way the 

Crown treats commercial redress, I just don’t think it’s quite that simple. 

Q. So does layering of interests in the way that you’ve just used it, mean the 

equating of interests? 10 

A. No, it means understanding it in comparison to the assertions. 

Q. Does it mean that there can never be an assessment of one interest is 

inherently stronger than another? 

A. No it doesn’t preclude that. 

1620 15 

Q. Then if it doesn’t preclude that, isn't there an obligation on Te Arawhiti to 

get to the bottom of it? 

A. For what purpose? 

Q. For the purpose of giving advice to the Minister to operate consistently 

with Treaty principles. 20 

A. But I think we've been really clear, whether you rely on the Red Book or 

whether you rely on stated Crown policies for the last 20 years, we've 

been really clear about the framework within which Ministers are asked 

to make decisions, and the advice that we give them is based on those 

areas or associations, and so I just think it’s really clear the framework 25 

that the Crown will use to make those decisions, and we've been really 

clear that those decisions will not rely on mana whenua. 

Q. And what I'm really suggesting to you is that what this amounts to, and 

this is pre-Hauraki, but in terms of the Hauraki Tribunal’s language, this 

isn't based on a sophisticated understanding of tikanga, this 30 

recommendation, it’s based on pragmatic considerations, isn't it? 

A. Yes, it is, and the Crown has been really clear that it does not wish to 

make decisions based on tikanga, because it doesn’t have tikanga, if 
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that’s a way to put it, it has a clearly articulated policy framework that has 

been used in over 90 Treaty settlements. 

Q. Now in terms of the Te Ākitai exercise, have you been keeping abreast of 

that in the 2019/2020 period? 

A. No, I think a lot of that period I was at COVID command.  I've called in 5 

generally, Mr Hodder, but I wouldn't know much of the detail. 

Q. Can we go please to page 335.23402. 

A. Could you repeat that, please? 

Q. Certainly, 335.23402.  So this is a Chapman Tripp letter on behalf of Ngāti 

Whātua to the Minister on the 27th of November 2019.  And perhaps if you 10 

can be given a moment to glance at paragraphs 4 through to 6 firstly.   

A. Yes, I've read those paragraphs. 

Q. Can we agree that that very succinctly states Ngāti Whātua’s position? 

A. Yes. 

Q. And then if we go to paragraphs 13 and 14, and if you could read those, 15 

please. 

A. Yes, I've read that. 

Q. Now the language isn't used there, but you might recognise that as being 

the zero-sum game that we saw referred to in that 2003 Cabinet paper 

about the difficulties with overlapping claims? 20 

A. I think it’s merely a disagreement of one group with another about the 

conditions attached to the agreement to overlapping claims. 

Q. It’s more than that, isn't it?  In paragraph 14 what the complaint is, that 

the Crown has already said it’s minded to provide certain land within what 

Ngāti Whātua Ōrākei regards as its heartland, and in those circumstances 25 

as long as the Crown doesn’t change its mind then Te Ākitai will get the 

property, isn't that the position? 

A. So you know, we negotiate a package that includes properties for 

commercial redress and cultural redress.  It is not, this is – to think that 

this is an isolated conversation, I think is disingenuous, because what 30 

followed before it was a series of discussions about properties like this, 

and I think the basis upon which the Crown offers these properties is that 

overlapping claims still need to be resolved.  So that’s the process that is 
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clear in the Red Book, and that’s what we've been clear about with Te 

Ākitai. 

Q. And then in paragraph 16 of the letter there’s a request that there be a 

pause for this litigation, in fact, to be proceeding.  Now that didn’t happen, 

as we'll come to in due course, and I suggest to you it didn’t happen 5 

because the Crown was motivated by the desire to complete the 

settlement with Te Ākitai? 

A. It didn’t happen because of a determination of Te Ākitai Waiohua to settle 

its longstanding historical grievances, and I think the Crown’s agreement 

to continue with those negotiations.  10 

Q. So can I put it that again this is an example of timing, that is to say that 

whether it was a choice between pausing for some kind of resolution, in 

this case litigation rather than tikanga-based strictly, or going ahead with 

a settlement, the Crown wanted to go ahead and has sought to go ahead 

with a settlement, do you agree? 15 

A. There is a determination by the Crown and Te Ākitai, based on decisions 

that are seen as fair, to move forward with the settlement of their claims. 

Q. Let’s move on to page 335.23407, and this is a letter from Ngāti Whātua 

Ōrākei to the Minister a couple of months later, three months later on the 

10th of February 2020, following the Hauraki Report, and the second 20 

paragraph expressly refers to that report and says there are: “Both the 

Crown and us have been provided with further points to reflect on,” and it 

makes some points that it extracts from the Tribunal’s report.  And then it 

suggests in the last paragraph that there would be some interest in 

meeting to see whether there could be some process to proceed, the 25 

policies and practices, to see whether that might be a way of resolving 

litigation.  So I'm not sure, are you familiar with this correspondence? 

A. No, I'm not. 

Q. So the next – there’s a response to that at page 23410 of 335, 23410.  

And it’s on the 15th of June, about four months later, and after another 30 

Zoom meeting in May the Minister writes, doubtless of Te Arawhiti’s 

advice, in the third paragraph he’s prepared to delay moving to the next 

milestone if there’s a real possibility the further attempt to address 

overlapping interests could be successful.  So that’s, one might say, an 
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example of the Minister wanting to make a bit of space for a 

tikanga-based process to occur, agree? 

A. Yes, and it happens often. 

1630 

Q. The next document in chronological sequence is in fact the August 2020 5 

policy document we talked about before at 335.23416.   

A. Yes. 

Q. And what this is telling us in the italics at the bottom of that page, which 

are a bit small on the version I’m looking at, if it can be made larger, is 

that this policy document replaces a 2013 document and it reflects both 10 

consideration of the Waitangi Tribunal’s findings and recommendations 

relating to overlapping interests and engagement with the Iwi Chairs 

Forum.  And we’ll come to the Iwi Chairs Forum later on but insofar as it 

reflects consideration of the Waitangi Tribunal’s findings and 

recommendations, this is clearly nine months after the Hauraki Report.  15 

Do we take it that this reflects Te Arawhiti’s consideration of the Hauraki 

Report? 

A. Yes, my understanding is the team considered the – so we’ve picked up 

some of the changes since 2018, including the Hauraki Report. 

Q. Insofar as when things become difficult, if we turn to page 23421 and 20 

paragraphs 20, 21 and 22. 

A. Yes. 

Q. Paragraph 20 seems to me to be a restatement of the proposition that the 

Crown doesn’t want to get involved, it wants it to be sorted out by the 

parties, and the Crown recognises there may be barriers to engagement 25 

and will engage with groups before making its offer to the negotiating 

group.  So if I read that, or as I read that, it’s saying the same thing as the 

Red Book, “we, the Crown, don’t want to make these decisions, however 

if we have to make a decision about redress which involves those issues, 

then we will and we’ll talk to you before we do it”, is that a fair summary? 30 

A. Yes. 

Q. And then at paragraph 30 on the next page, 23422, we find that same 

language: “Overlapping interests must be addressed to the satisfaction of 

the Crown prior to the initialling of the deed of settlement.” 
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A. Yes. 

Q. So it’s the same language and the same considerations you told us about 

in your paragraph 98 I assume, is that right? 

A. Mhm. 

Q. And then at 37 on the next page, 23423, matters that the Crown 5 

considers, customary interests, the nature of the customary interests, 

et cetera.  So some kind of assessment required of customary interest? 

A. Yes, absolutely.  Understanding it is important. 

Q. But if we go to the next page again, 23424, 39 refers to evidence from 

multiple sources, 40 says customary interests are complex but then goes 10 

on to say in the third to last sentence: “It’s not for the Crown to answer 

these questions, for example about whether interests have been 

extinguished.  It’s not the Crown’s role to provide a conclusion.”  And then 

goes on to say in 41: “The Crown generally does not seek to determine 

which group has a predominant interest or an exclusive status.”  So, 15 

again, my reading of that is that it’s a qualified “we won’t do this” 

proposition, we’re not going to answer these questions generally which 

implies that occasionally we will have to and we will, do you agree with 

that? 

A. I think it is more an articulation of we will not answer these questions in 20 

isolation from consideration of principles of redress and all of the other, I 

think we’ve discussed a number of different layers of principles and 

criteria and the application of different layers of policy and I think this is 

recognition that alone we would not be making the call about predominant 

interest or exclusive status. 25 

Q. So I think we’re back at the same point we were discussing before the 

Hauraki Report came out that the Crown will try not to decide on 

boundaries or predominant interests but, when it has to make a decision, 

it will in terms of redress and it will base it on your paragraph 98 factors, 

correct? 30 

A. Yes, that’s right.  

Q. And by and large those are pragmatic factors, can we agree on that? 
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A. Yes, they are.  But as well as that, I think it is the evidence, on the 

evidence that includes customary as well as historical research, Waitangi 

Tribunal reports and expert advice. 

Q. If there were a clear view on customary interests, this is not – I’m trying 

to avoid this being specific to an area so think of it as something of a 5 

hypothetical – if there were a clear view on customary interests, ie that 

one was stronger than the other, would that outweigh all those pragmatic 

considerations? 

A. It would certainly give a weighting I think to consideration of those things.  

If you look at Te Urewera National Park, for instance, which Tūhoe have 10 

lived and dwelled since (inaudible 16:37:01), that certainly was a 

consideration, however so was the status of the national park and how 

groups around it express their customary interests in the land and how 

they intended to use it in the future.  So not in isolation but part of a suite 

of factors to be considered. 15 

Q. Page 23425 and paragraph 53 at the bottom of the page, talking here 

about exclusive commercial redress.  “The negotiating group would not 

have to show the dominant interest,” in this case Crown forest land, “To 

be able eligible to receive that land in redress, only in interest.  The 

strength of relative customary interest in the land is only likely to be the 20 

primary factor when there is limited CFL land available.”  Did I understand 

your answer to my questions about the example in the Red Book this 

morning to say that there’s something special about Crown forestry land 

that means that those concepts don’t apply outside that? 

A. No, I think it is the clearest place where those concepts have applied and 25 

the genesis I think of using the threshold language.  And so because CFL 

is, like properties, a commercial redress (inaudible 16:38:33), customary 

interest is only likely to be a factor where there’s limited CFL.  Where 

there is not, it is likely to depend on the threshold (inaudible 16:37:47) 

groups that might have interests. 30 

Q. And then paragraph 56 on the next page, which is page 23426, which is 

I think the conclusion of the discussion what happens if overlapping 

interests can’t be resolved by agreement, the Crown’s approach is that: 

“The settlement process cannot be held in an hiatus indefinitely due to 
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stalemate.  That would not be fair to the negotiating group depriving them 

of the benefits of settlement.”  So again we’re back to the question of 

stalemate, I think we discussed somewhat extensively before, aren’t we, 

that the Crown – 

A. Yes. 5 

Q. – will decide that there is a stalemate risk and therefore we would proceed 

because that is regarded as being fair to the negotiating group, correct? 

A. Well, I wouldn’t articulate it quite like that.  I would say the negotiation 

reaches a point where a decision has to be made and within the context 

of leading up to that point would be a series of overlapping claims 10 

conversations, discussions, hui processes that lead to a point where the 

Crown must make a decision.     

1640 

Q. So the reason I’ve taken you through a number of paragraphs here, 

Mrs Anderson, is that on my reading of the essential points of this August 15 

2020 replacement policy document on overlapping claims, it says nothing 

new that wasn’t already thought to be in place or wasn’t articulated not 

least in memoranda to the Minister before the Hauraki Report came out.  

And so I infer from that that the Hauraki Report has really had no major 

impact on Te Arawhiti’s policy, do you agree? 20 

A. Well, no I don’t.  I think it’s important that what this document does is give 

further context to the processes that Te Arawhiti uses in working through 

overlapping claims.  I think the Tribunal’s works in its report around 

allowing time for tikanga-based processes is (inaudible 16:41:14) has 

done even prior to the Waitangi Tribunal urgency into the Hauraki claims.  25 

So if it doesn’t do a good enough job of explaining that, I think it’s pretty 

clear it’s in draft and we can continue to evolve the document as we 

usually would. 

Q. So just to explore that briefly, could you tell us the major significant 

changes that reflect the Hauraki Report in this document? 30 

A. No, I can’t actually point – 

Q. That may be an unfair question.  But, yes. 

A. Just a little bit, Mr Hodder. 

Q. Right. 
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A. I am happy to once I’ve studied it in more detail if you want to do that 

tomorrow. 

Q. At the end of the day – 

A. If we’re still going. 

Q. – we might come back to that because I understand there might be a 5 

December 2020 document that I haven’t seen that’s been made available 

and you might like to look at that as well.  But we’ll come back to that at 

the end of the day, which is approaching.  Can we move on to the next 

document in my list which is 335.23433.   

A. Yes.   10 

Q. Ngāti Whātua Ōrākei 21 August 2020 to the Minister.  And at the bottom 

of the page under the heading “Next steps in Te Ākitai Waiohua”, having 

previously noted that there hadn’t been an agreement from the tikanga 

process that had been engaged in, just above that paragraph the 

paragraph beginning: “We note that,” and Ngāti Whatua says it’s open to 15 

further discussions, and then the next paragraph says any settlement 

should proceed with appropriate and evidence-based acknowledgement 

of the mana whenua and ahi kā of the settling iwi as well as that of the 

party the Crown has already settled with.  In terms of those as 

suggestions, in the face of a desire to reach a settlement, as you know 20 

and as I think we all know in the courtroom, those proposals were not 

accepted, that is to say that the discussions shouldn’t carry on and that 

there shouldn’t be an evidence-based assessment of the mana whenua 

and ahi kā.  Am I right to assume that that is because in the face of 

disagreement that was interpreted by the Crown as stalemate and, 25 

therefore, decided that it was time to do a settlement and that the logic 

was as simple as that? 

A. No, Mr Hodder.  I think what you’re seeing there is a clear indication that 

we’re negotiating with Te Ākitai and not Ngāti Whātua Ōrākei and for such 

a process to agree – to proceed with the mana whenua and ahi kā of the 30 

settling iwi, ie Te Ākitai, Te Ākitai would need to agree that that’s 

something they wanted to do through their Treaty settlement.  It did not. 

Q. Can I suggest to you that again that sidesteps the core issue between 

those parties? 
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A. You can suggest that. 

Q. And do you agree with it? 

A. No, I don’t.   

Q. Right, well in what way do you say that it doesn’t sidestep the core 

issues?  The core issues remain, don’t they, except they’re compounded 5 

by the Crown’s decision to offer redress to one of them? 

A. Those core issues have been there for hundreds of years.  They are not 

new because of a Treaty settlement process.  A Treaty settlement 

process requires I think the articulation of areas of interest and that has 

led I think to groups expressing their areas of interest more publicly than 10 

they normally would have.  But issues like mana whenua and ahi kā have 

been with us throughout time and I think will continue with or without a 

Treaty settlement process. 

Q. Can I suggest to you that what that answer overlooks is the point that was 

made by the Hauraki Tribunal that those sorts of decisions by the Crown 15 

have consequences, significant consequences? 

A. I don’t think it overlooks it.  As I say, as I have, we are well aware that 

groups are unhappy and, as you’ve said, very unhappy sometimes with 

the decisions that the Crown has made.  Nearly every Treaty settlements, 

including Ngāti Whatua’s, has caused other groups around it to be 20 

unhappy.  But these are made with the best, and with the best possible 

information, with the interests of (inaudible 16:46:37) the claim of the 

group we are negotiating with. 

Q. I think my language wasn’t “happy” or “very unhappy”, it was creation of 

a fresh grievance.  Do you accept that there is a likelihood that you are 25 

creating a fresh grievance? 

A. Well, I think it’s very clear from the correspondence and the fact that we 

are in litigation that there remains disagreement about some of those 

decisions. 

Q. Isn’t that a good reason for pausing? 30 

A. Pausing the whole of Tāmaki? 

Q. Pausing Te Ākitai Waiohua’s settlement as suggested by Ngāti Whatua 

in 2020? 
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A. I think there is always disagreement and we’ve reached a point in the 

process where Te Ākitai and the Crown and probably Ngāti Whātua 

Ōrākei have exhausted all of our efforts to find a solution.  And based on 

the fact that Ministers feel they’ve had enough evidence, that Ministers 

feel that in the circumstances given its commercial redress and given all 5 

those other factors that the Crown must weigh up, that it should proceed 

with the decision so as not to delay the settlement of some pretty serious 

grievances from Te Ākitai Waiohua. 

Q. If we turn please to 341.27393.   

A. Yes. 10 

Q. A letter after your affidavit from 3 November 2020, again Ngāti Whātua 

Ōrākei to the Minister.  In the third paragraph there’s a restatement of 

what the grievance is and you’d recognise that no doubt, if you glance at 

it? 

A. Yes.   15 

Q. So that’s been clear to OTS and Te Arawhiti for a decade or more, hasn’t 

it, probably several decades? 

A. Which part of that paragraph, Mr Hodder? 

Q. That the rohe of Ngāti Whātua Ōrākei in Central Auckland is one where 

Ngāti Whātua Ōrākei claims, as it were, a primary customary interest in 20 

the form of mana whenua based on ahi kā roa. 

A. Which rohe is that? 

Q. That’s the 2006 RFR area. 

A. So, sorry, what is your question about that area? 

Q. My proposition to you is that OTS and Te Arawhiti has known that is the 25 

concern of Ngāti Whātua Ōrākei for not just the past decade but before 

that as well? 

A. Yes, we certainly understand that they continue to raise issues about the 

2006 area of interest.  You would have seen earlier in the Te Ākitai 

conversation that the Crown has a different view about that 2006 RFR 30 

area. 

1650 

Q. Well we’ll come to that realistically tomorrow but just on this letter can I 

take you to the bottom of the page where Ngāti Whātua Ōrākei in the last 
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paragraph, last couple of paragraphs, suggest that the Minister 

encourages tikanga engagement to continue, to confirm that the Minister 

is willing to make space for the continued engagement to bear fruit and 

delay the progress of the Te Ākitai settlement against a real possibility, if 

there is a real possibility that a further attempt is made and might 5 

succeed.  Now, that reflects pretty clearly, doesn’t it, what the Hauraki 

Tribunal contemplated should happen? 

A. I think if this were the first discussion about a tikanga engagement, then, 

you know, we would have had – what would have naturally happened as 

a consequence of this letter practically speaking is a conversation with 10 

Te Ākitai about whether agreement was possible.  And usually this would 

follow four or five meetings of this kind, not just one engagement.  And I 

think given the conditions with which Ngāti Whātua Ōrākei and Te Ākitai 

discussed overlapping claims, they did not feel that any agreement would 

be possible.  On that basis, the Crown would have proceeded on the basis 15 

that there was no likelihood of success of any further conversations. 

Q. And going back to the conversations we had about incentives earlier in 

the day, it’s hardly surprising on Te Ākitai’s point, is it?  All they had to do 

is sit tight and the Crown goes ahead and makes the order or makes the 

decision to grant redress, it has no incentive to engage in tikanga-based 20 

process? 

A. Of course it does. 

Q. What’s that? 

A. It’s an iwi and it’s intrinsic in their whakapapa to want to participate in 

tikanga processes.  But I think there is also the practical process of the 25 

Treaty settlement framework which saw them wait years and years to 

reach the point at which they might finally be able to settle their claims. 

Q. I suggest to you that what is being described in the scenario that’s been, 

or the circumstances that are being referred to in this letter is precisely 

what we saw in that 2003 Cabinet paper, that it’s seen by one party as a 30 

zero sum game, do you agree? 

A. No, I don’t. 

Q. Going back to the BIM, or the B-I-M, which I think is page 342.28062. 

A. Yes. 
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Q. And on page 5 of the document, which I guess is going to be about 403 

– going up to the top – under the timely heading of “Balance the timely 

completion of settlements of durability” which we’ve been discussing for 

some time, so the first paragraph tells us, doesn’t it – I’ll let you read those 

two paragraphs under the heading “Balance and the timely completion”, 5 

I’ll ask you a couple of questions. 

A. Yes, I’ve read that. 

Q. So the first point is nicely put, or the first paragraph is nicely put, there’s 

no absolute deadline, but the general underlying imperative is to try and 

complete Treaty settlements in a timely way, isn’t it, as we discussed 10 

before? 

A. Yes. 

Q. The second paragraph goes on to say that – records the Waitangi 

Tribunal’s findings but then goes on to say in the last sentence: 

“Te Arawhiti has taken heed of these findings, refreshed policy guidelines 15 

accordingly and acknowledges the importance of taking the time to 

achieve durability settlements.”  So, firstly, are those refreshed policy 

guidelines the document we looked at a few minutes ago from August 

2020? 

A. That would be one of them.  Policy guidelines relate to a number of things, 20 

so we’re also refreshing our mandate policy guidelines, our cultural 

redress policy guidelines and making sure that those are up-to-date with 

some of the Tribunal’s findings and just the practice of those policies. 

Q. Insofar as this an overlapping interest policy, which is the title of that 

August 2020 policy document – 25 

A. Yes. 

Q. – is that the, quote, “Refresh policy guideline”, close quotes, that’s 

relevant there? 

A. That’s what the BIM would have referred to, yes.  Alongside there would 

be documents like this that relate to mandating and cultural redress.   30 

Q. And 341.27398. 

A. Yes. 

Q. So this is the briefing paper for the Minister from Te Arawhiti dated 

11 December 2020, again Leah Campbell’s name on it rather than yours, 
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and this is about making the final decision in relation to Te Ākitai.  You 

might have had some knowledge of this paper perhaps? 

A. Not really.  I would have known it was going but I didn’t read it probably 

before it went given it’s a briefing from one of my directors. 

Q. So on page 27399 there’s an explanation that the recommendation is to 5 

proceed to confirm the preliminary decision effectively.  And then 

paragraph 6 refers to the Crown’s settlement principles and guidelines, 

et cetera, which are summarised in appendix 1.  That appendix is at 

page 27414.  

A. Yes, I’m at appendix 1. 10 

Q. Right, so that’s a one page summary.  Can we take it that is being a 

reasonably definitive summary as at December 2020 of the Crown’s 

policy in relation to overlapping interests? 

A. On a quick read it has some of the key elements but I wouldn’t say all of 

them. 15 

Q. Having had a further chance to look at it while I’ve been thinking, is there 

anything obvious that’s missing?  Because I can’t think of it. 

A. There are some just really basic things that exist around the Overlapping 

Claims Policy which is the Crown can only settle the claims with the group 

with which it is negotiating, not the groups with overlapping claims.  There 20 

are others that are not fully articulated, so the Crown also engages 

directly with overlapping groups in para 3, actually, you know, starts to 

look at the Crown’s first preference is an iwi-led process and then, if the 

Crown needs to, it will make a decision.  So I just don’t think is as fulsome.  

It’s not everything. 25 

1700 

Q. Going back to page 27400. 

A. Yes. 

Q. Paragraph 9 has a pessimistic view about the prospects of further 

discussions and refers to costly delays and then at paragraph 12: “Be 30 

appropriate to confirm the preliminary decision because (a) there hasn’t 

been agreement (b) the proposed redress is commensurate with 

Te Ākitai’s interest and associations and (c) Te Arawhiti hasn’t changed 

its mind about the effect on Ngāti Whātua Ōrākei’s interests and the 
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redress is fair and appropriate notwithstanding the objections.”  So that’s 

really a continuation of the earlier advice no doubt, correct? 

A. Yes. 

Q. And then going on to page 27404.   

A. Yes. 5 

Q. The last paragraph, 23: “The overlapping interest process has been 

extensive.  In our view, the Crown has done all it reasonably could to 

encourage, facilitate and support agreement between the parties.”  That’s 

a proposition that you would support? 

A. Yes, that’s what it says. 10 

Q. And at paragraph 27 over the page: “The proposition is that the advice in 

the report had been informed by the Crown’s consideration of the recent 

Hauraki Settlement Report.”  The proposition is that this advice has been 

informed by considering the Hauraki Report.  That’s what it says, do you 

agree that that’s what the report does? 15 

A. I think that’s what it says, I haven’t read the report other than you taking 

me to it right now, I can’t comment on whether it achieves that or not. 

Q. Well can I suggest to you that in effect, this is an example of precisely 

what the Hauraki Report was suggesting should not happen?  That 

because one party didn’t want to carry on discussions, the matter has 20 

come to an end and the Crown has made a decision which causes serious 

offence to another party, creating a fresh grievance.  Isn’t that exactly 

what the Hauraki Report was trying to avoid and criticising the Crown for 

in the context that it was considering there? 

A. I think in the words that you use, that is what the Tribunal could infer but 25 

I don’t think those are the words that I would use because it is not simply 

a matter of one party being told of discussions and the Crown deciding 

it’s going to make a decision that makes everyone unhappy, it is balancing 

up the very numerous things we’ve talked about today and weighing 

those things up in consideration of a settlement of Te Ākitai’s claims and 30 

I think you assume that a process that continues enhances relationships 

and I don’t know if I agree with you.  A long drawn-out process between 

iwi along the lines of where that conversation was heading may not have 

been in the best interests of relationships between those two iwi.  It 
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could’ve caused more damage than this would’ve and you know, given I 

think the conversation they had, it was very likely to have not just affected 

their relationship but affected relationships across Tāmaki Makaurau. 

 

KARAKIA WHAKAMUTUNGA 5 

COURT ADJOURNS: 5.05 PM 
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COURT RESUMES ON THURSDAY 11 MARCH 2021 AT 10.02 AM 

 

KARAKIA TIMATANGA 

 

LILIAN MARIE ANDERSON (RE-AFFIRMED) (VIA LINK) 5 

CROSS-EXAMINATION CONTINUES:  MR HODDER 

Q. Good morning Mrs Anderson. 

A. Good morning Mr Hodder. 

Q. Overnight I was provided with a copy of the, I mean to say I read overnight 

or had it overnight, the December 2020 version of that overlapping 10 

interest policy document.  Have you by any chance had a look at that 

since we last spoke? 

A. I have. 

Q. Right, my impression is that apart from some re-ordering and a few 

editorial adjustments of not substantive matters, it’s largely the same as 15 

the August 2020 version.  Do you agree? 

A. Yes it looks relatively similar to that, only very minor things have I picked 

up. 

Q. All right thank you, then we probably don’t need to spend time on that, 

thank you.  Just to test the technology, I’m going to ask you first some 20 

questions about the Iwi Working Group and the Iwi Chairs Forums’ 

initiatives in this area – 

A. Sure. 

Q. – and to test the technology, can I check that you can, you’ll be able to 

be shown 334.22830? 25 

A. Yes I have that we’re just going to share it, so that you can see what we’re 

seeing. 

Q. Ah, all right well I’m happy to accept you’ve got it but thank you. 

A. Oh. 

Q. So my understanding is that this is the document which I’ll call the new 30 

approach document which is the one in which the Iwi Chairs and the 

Minister and possibly successive ministers have engaged over the last 

two or three years, you agree? 
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A. That’s right, that’s right. 

Q. In terms of context for this document, it’s dated May 2018 but as I have 

read the affidavit of Minister Finlayson, the first engagement with the Iwi 

Chairs Forum on this topic went back to about early 2017.  Does that 

accord with your understanding? 5 

A. That’s right, the first meeting took place at Waitangi between the 4th and 

the 6th of February in 2017. 

Q. I also understand that part of the context may have been that in 

December 2016, the Pare Hauraki Collective Deed was initialled, do you 

recall that was about the date of that initialling? 10 

A. I think so, yes. 

Q. And that the Marutūāhu Collective Deed was also initialled a little later in 

July 2018? 

A. Yes, there were a number of settlements happening around that time, 

that’s right. 15 

Q. Were they related to that, and it’s an unfortunate phrase, but “clearing the 

decks” exercise that was mentioned in the Hauraki Report that we 

touched on yesterday? 

A. It was sort of related to the entire strategy, so the clearing the decks 

language was part of, you know, a sort of three pillar strategy and one 20 

was about entering negotiations with groups who had never had the 

opportunity before and then the other, the third part, was really finalising 

settlements that were in the latter stages of the process.  But that 

would’ve been around the same time as the strategy was in place.  

Q. Insofar as there were engagements between the Iwi Chairs Forum or as 25 

we’ll come to more particularly the Iwi Working Group that’s referred to 

on the cover of the new approach document, am I right to assume that 

you were across that, to put it colloquially? 

A. Yeah I, as with a few of the other matters, I have been in and out of those 

matters.  So (inaudible 10:08:07) ministerial meetings with the Iwi Chairs, 30 

some of them were Working Group meetings with some of my staff and 

some of the technicians of the Working Group and other meetings I held 

or accompanied the Minister.  So it was sporadic I would say Mr Hodder. 
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Q. Sure.  And insofar as there were communications from the Minister going 

back in response to correspondence about the new approach document, 

would that have been, go under your eye before it went up? 

A. Very likely it would’ve, yes. 

Q. On that basis, can I ask please that you be shown 334.22827.   5 

A. Yes. 

Q. And that is a letter on Ngāti Whātua Ōrākei Trust letterhead dated 27 April 

2018? 

A. Yes. 

Q. The heading is: “Iwi Working Group objections to Marutūāhu/Hauraki 10 

settlements,” and it starts off by recording it’s been written on behalf of 

the Iwi Working Group comprising Ngāti Whātua Ōrākei, Waikato-Tainui, 

Ngāi Te Rangi, Ngāti Manuhiri and Ngāti Pāoa.  So it’s not just a Ngāti 

Whātua piece of correspondence, that is obvious isn’t it? 

A. I can see that, yes. 15 

Q. And the second paragraph tells us as does the heading that the focus is 

on the Marutūāhu and Hauraki settlements and as we’ve just discussed, 

they were kind of around about that time, weren’t they?  Or they were 

making progress around that time? 

A. Yes. 20 

Q. And then the third paragraph which you might like to read to yourself just 

to refresh your memory.  

A. I’ve read that. 

1010 

Q. Can we agree that in effect, it signals two things; one, with the benefit of 25 

hindsight, it signals what becomes the Hauraki Inquiry and Report, those 

are the issues that are touched on there, agreed? 

A. Yes. 

Q. And, secondly, particularly in the latter part, it’s a restatement of the point 

that Ngāti Whātua Ōrākei has been making for some time, isn’t it? 30 

A. Yes, that is a restatement, that’s right. 

Q. And then, just to complicate our life, the next paragraph talks about an 

appendix which unhelpfully isn’t where you’d expect it to be which is 
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immediately after this document in the bundle but it turns up at 340.27190, 

or possibly 191 to be more accurate.  27191, thank you. 

A. Yes, I have that.  I’ll just flip that around the right way.  Yes, I’ve got that. 

Q. Thank you.  Now I don’t expect you to remember this, well perhaps you 

do remember in broad terms, but just if we skim through the first page it 5 

sets out objections, firstly by Ngāti Whātua Ōrākei by reference with the 

Marutūāhu settlement and then the reason for objection and then it refers 

to the Hauraki settlement and the reason for objection, that’s the way the 

table is structured, that’s clear enough, isn’t it? 

A. Yes.   10 

Q. So at the bottom of that page there’s the beginning of the Waikato-Tainui 

summary of objections as well. 

A. Yes.  

Q. And if we go to the next page, 27192, that carries on with the 

Waikato-Tainui.  And on the next page, which is 27193, Ngāi Te Rangi. 15 

A. Yes. 

Q. And then if we go on to 27195, we find Ngāti Manuhiri and Ngāti Pāoa 

objections as part of the table. 

A. Yes. 

Q. So going back to 22827, 334.22827 which is where we were, can we 20 

agree they have a range of objections from a number of iwi having broadly 

similar concerns? 

A. Yes. 

Q. And then the next paragraph refers to the iwi working group drafting an 

alternative overlaying claims policy for your consideration and 25 

implementation.  And now I understand that to be the new approach 

document that turned up a little later, a matter of weeks later, that’s your 

understanding? 

A. Yes.  That’s what I understand. 

Q. And then on to page 22828, the top of that page, discussing the concerns 30 

of all the iwi in the working group and their focus on a tikanga-based 

process, there’s an expression of concern that the approach being taken 

by the Marutūāhu and Hauraki Collectives is not in accordance with 
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tikanga Māori.  So, again, that was clear to you and Te Arawhiti at this 

point and from then on, correct? 

A. Yes. 

Q. And in terms of others, if we can go to, please, page – and this is in 

volume 334 – to page 23062.   5 

A. Yes I have that. 

1015 

Q. So this is the 22 May – 23062?  Yes thank you.  So it’s the 22 May 2018 

letter to the Minister written on behalf of Ngāti Pāoa or the signature of 

the Ngāti Pāoa mandated negotiator, Mōrehu Wilson.  And again I’m not 10 

sure whether you have any recollection of this but it’s part of the same 

stream of correspondence, do you recall being acquainted with this Ngāti 

Pāoa correspondence? 

A. I’m not sure, it doesn’t look familiar to me but I’m sure I would’ve seen it 

back in 2018 Mr Hodder. 15 

Q. All right, well the only point i]m really raising with this is that firstly on – 

two points, firstly on the first page in the third paragraph, it’s explaining 

that they’re wanting to pursue a tikanga-based process in relation to 

overlapping claims.  So that’s clear enough, we can agree on that? 

A. Yes. 20 

Q. And if we go to the next page, 23063, and there’s a sort of a question and 

answer style in this communication.  Under the heading: “Can Ngāti Pāoa 

propose a solution regarding overlapping claims?”  Then at pages 6, 7 

and 8, there the proposal that it is said to be able to deal with both external 

and internally iwi issues, you might just like to look at those three 25 

paragraphs to yourself for a moment.    

A. Yes I’ve read that.  

Q. So again this is advice to the Minister from Ngāti Pāoa that there is a 

belief that a tikanga-based process is appropriate, there’s an explanation 

of how certain redress might be offensive to other iwi and then if we go to 30 

page – oh I’m sorry, can you agree that’s what those paragraphs are 

communicating? 

A. Yes, although I can’t see “offensive” – oh yes, I see “offensive,” yes. 
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Q. And on to the next page, 23064, down the bottom of paragraph 12 and 

13, the suggestion is that there is a timeframe, a minimum of three months 

to complete the tikanga-based process.  Now you heard me ask questions 

about timing yesterday and I promise you there are more to come but this 

is an indication that it’s been thought in terms of months at least rather 5 

than weeks or days, agreed? 

A. Yes. 

Q. And then a little later, after a shortish reply or other correspondence, we 

get to page 334.23054.  Further correspondence from the same source, 

Ngāti Pāoa, Mr Wilson, and – actually I may have got those out of order, 10 

I did.  The first one was 22nd of May, this is the earlier on the 8th of May, 

my apologies for that.  And on page 23055, just recording the first two 

bullet points on that page.  Ngāti Pāoa has been leading the way in 

relation to openly advocating the tikanga-based process, that’s probably 

self-evidenced on the correspondence, isn’t it? 15 

A. Of the later letter at 22 May? 

Q. Yeah well this one and the later letter, and then the next paragraph goes 

on to say that: “This work has also more recently contributed to 

unanimous support at last week's lwi Chairs' Forum (comprising 53 lwi 

Chairs) to adopt and support a tikanga-based approach to overlapping 20 

claims issues.”  Now I don’t know if we have any other evidence of that, 

but is that your understanding, that some time in early May 2018 there 

was Iwi Chairs’ general support for a tikanga-based process to 

overlapping claims issues? 

A. Only as I read it in this letter. 25 

Q. Right, that wasn’t conveyed to you directly in any other way? 

A. Not that I recall. 

Q. And back to timing as I promised, on page 23058 at the bottom of the 

page, in paragraph, what is meant to be paragraph 5(b) and (c), it appears 

to me to be criticism of the fact that the periods of 21 days were being 30 

offered to provide feedback in terms of having a proposal and to get 

engaged in the tikanga-based resolution process.  So, and it also talked 

about the fact of the process, the overlapping claims process has been 

underway for five years and yet a tikanga-based process is given less 
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than 21 days to reach an outcome.  So again, can I ask you whether this 

is consistent with concerns expressed in this general new approach 

document context that the Crown’s approach to timing had been too tight 

in previous situations? 

A. Yeah, I think what I can agree Mr Hodder is the concerns, a number of 5 

the concerns are based on what is seen as impending signing deadlines, 

that people have expressed concern about and I think it’s usually when 

we come to a deed signing that people tend to feel that pressure more.  

However, as I continued to talk about yesterday, this process is much 

longer than just the period leading up to the deed of settlement. 10 

Q. At the moment, I’m under the impression that at the time of the 

correspondence we’re looking at, that is to say up to and around mid 

2018, this is a major new development being developed by iwi under the 

auspices of the Iwi Chairs Forum and ministers’ engagement going back 

to February 2017, that is to see whether there could be developed a 15 

tikanga-based process.  That hadn’t been done before had it, the Iwi 

Chairs Forum hadn’t got in on that, it hadn’t been endorsed by a minister 

before that time, had it? 

A. I don’t think it had that name but I do think processes similar to the ones 

being proposed had been used in previous settlements.  They were used 20 

particularly in the five Muriwhenua settlements in the Far North because 

there were a number of overlapping interests in that area.  The other one 

I recall is probably Taranaki iwi took time out to address matters in their 

own way.  So I don’t think those processes had a name as in they are 

called tikanga-based processes but that is certainly what they did, where 25 

they were processes based on people’s relationships with each other and 

they were often carried out at marae and yeah I just don’t think they were 

called tikanga-based process but the concept had been used prior. 

Q. Am I right to understand that what’s going on from that discussion 

between Minister Finlayson and the Iwi Chairs in February 2017 and 30 

going through 2018 is an invitation by the Minister and a desire by the Iwi 

Chairs and the Working Group to developing something more formal and 

consistent which meant that the tikanga-based processes would be much 

more prominent in this overall overlapping claims area? 
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A. Yes I think that’s right, I think they were looking to create a particular 

process with a particular description and I think that was also covered in 

the Hauraki Tribunal Report.  And that is what the attempts were at doing, 

I think that has evolved over time as well to I think try to incorporate some 

of those elements into our policy. 5 

Q. Sorry, carry on?   

A. Yes. 

Q. Okay, thank you.  Turning on to page 334.23060, the next page and if we 

go down to the second to last paragraph please, beginning: “Ngāti Pāoa 

has been waiting.”  Can I suggest to you that Ngāti Pāoa is not the only 10 

iwi that sees some of these issues as having been around since 

effectively the time of the Treaty and that rushing things in the 21st century 

isn’t necessarily going to be helpful to sort out things that have been 

around since the 19th century.   

A. What are you putting to me Mr Hodder, just so I’m clear? 15 

Q. That Ngāti Pāoa itself is saying: “We’ve been waiting since the time of the 

Treaty to get this sorted out, we don’t want to be rushed now,” I’m asking 

you whether you agree that’s the view taken by other iwi as well as Ngāti 

Pāoa to your knowledge? 

1025 20 

A. I think not all the time.  Some iwi take the view that they have already 

waited 178 years so why is the Crown continuing to keep them waiting.  

That is expressed probably more often than the other way, in my 

experience.  

Q. What we’ll then do is go to the document itself which I think comes in and 25 

about this point about May 2018, so we can go then to the new approach 

document, 334.22830.  I think it makes sense to touch only on some 

aspects of it.  But turning to page to 22831, the first page, in terms of 

issues, so clearly enough the message being sent by this page is that the 

approach, that is to say the existing approach to overlapping claims and 30 

interests, is creating issues.  And one of those issues is in the fourth bullet 

point, that layers of interests are not weighed or clearly identified.  So we 

will all recall that “layers of interests” is a phrase that can be associated 

with the Tāmaki Process Report, correct? 
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A. Yes. 

Q. Now, there’s probably a debate about whether that report did or didn’t say 

that interests were all equal but, in any event, the issue that’s being raised 

here is that they’re not, they need to be weighed and clearly identified.  In 

terms of the policy that Te Arawhiti is responsible for and has been 5 

advising on, is that consistent or inconsistent with the policy? 

A. Do you mean the overlapping process?  Sorry, I just want to understand 

your question, Mr Hodder.  

Q. Insofar as the new approach paper is saying there’s a problem because 

under the current approach layers of interests are not weighed or clearly 10 

identified, do you agree that the current approach as opposed to the new 

approach was one in which that was the case, that layers of interests 

were not weighed or clearly identified? 

A. No, I don’t actually agree that that was the old or new process.  I don’t 

think the old or the new process landed at a place where they were not 15 

clearly identified.  I think part of the issue with weighing and the use of 

that word is it leads one to try to come to a view about predominance and 

the Crown has been really clear that that is not a position it will put itself 

in but it will identify those interests very clearly and it will identify, based 

on information from the settling groups and the overlapping claims 20 

groups, where those interests arise from. 

Q. So forgive me for trying to paraphrase that but did it in two bits.  Your 

response is to say that you wouldn’t accept that under the then approach, 

and presumably the current approach, layers of interest are not clearly 

identified, you don’t accept that as a proposition, correct? 25 

A. No. 

Q. But you accept that the layers of interest are not weighed because that 

tends to shade into assessing predominance which neither Te Arawhiti 

nor the Crown more generally is inclined to do, is that correct? 

A. That’s right. 30 

Q. So insofar as this says there’s an issue because they’re not weighed, then 

that isn’t, as it were, a challenge to the current policy and approach? 

A. No. 

Q. Well that surprises me, I thought the obvious answer was yes. 
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A. Sorry, the question again.  I’m just trying to make sure I’m listening 

properly. 

Q. Insofar as this paper is saying that there’s an issue because layers of 

interest are not weighed, then that is a challenge to the current policy 

because under the current policy they’re not weighed because of 5 

concerns about them turning into a predominance inquiry? 

A. Yes, I hear your question.  Yes, that’s right.  I just think “weighed” is a 

very, it’s a loaded word, and I think what we do do I think through the 

process of identifying the layers of interest is identify strength of interest 

along the way and advise Ministers on that.  That is not a weighing up of 10 

this one versus that one, it is simply saying how strong an interest is. 

Q. Well that’s a pretty subtle distinction, isn’t it?  If you’re talking about 

weighing – sorry, you’re talking identifying, assessing the relevant 

strength on the one hand is one thing that you’d do and weighing on the 

other hand is something you don’t, I confess I’m struggling to see the 15 

difference.  Can you help us? 

A. When it comes to a, let’s take a site of cultural redress instrument, a 

cultural redress site where a group is seeking to have that site vested in 

it, in advice to Ministers or in advice that we collect we would normally go 

through the process of identifying the groups interest and the history of 20 

the site as well as other iwi that may have interests.  We will often note 

what that association or interest is for each of those groups and we will 

tell Ministers that based on a strength of interest that customary or that 

cultural redress site should be vested in the iwi that is settling.   So in that 

way I think we are giving Ministers advice about the strength, that it is 25 

strong enough to vest in the iwi that we are vesting it in, but we are not 

weighing up other people’s interests. 

Q. Well I think I have to put it to you that you can’t actually assess strength 

in a vacuum in those circumstances, can you, you have to assess it 

against other interests if there are more than one involved? 30 

A. Well you can when you are – so our historians are often, you know, you 

will talk to Michael Macky about this, but some of the breaches suffered 

by Māori, if there was a particular act of raupatu on that site so it relates 
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to the nature of the breach as well, the Crown would be minded to look 

very seriously at a vesting of that site in the iwi that it is settling with. 

Q. Yes.  By definition that’s going to be a post 1840 Crown conduct, isn’t it? 

A. If it is a place, however, where an iwi has stopped on its journey to another 

part of the country, then it’s more likely that the Crown would side against 5 

vesting and would instead look to use an instrument like a statutory 

acknowledgement depending on what took place at that particular site 

when they stopped. 

Q.  So if we just focus on the site where they stopped before they moved on 

somewhere else, and I’m assuming that in that example on that site some 10 

other hapū or iwi has established ahi kā roa after their first one has moved 

on, is that correct? 

A. Yes, it may be a site of interest to a number of iwi. 

Q. Well, do you accept that there is likely to be one iwi which will assert and 

have ahi kā roa in relation to a place? 15 

A. There is always an iwi that asserts – there are often two or three that 

assert ahi kā roa in a particular area. 

Q. Right, well that sort of has a sort of repetition of dynamics in our questions 

and answers yesterday.  Let me ask you to assume that there is one iwi 

that has established ahi kā roa on that site and the other iwi has moved 20 

on elsewhere, in those circumstances how would you go about dealing 

with the strength of the iwi that has moved on versus the iwi that stayed? 

A. We would get to understand I think the nature of the interests of both iwi.  

If the vesting proposal was for the group that simply, you know, and I don’t 

want to trivialise history, but stopped there on the way to another part of 25 

the country, then clearly the Crown would not be able to look at such an 

exclusive redress tool like vesting.  But it would look to use other tools to 

recognise their connection with the land because it is settling their claims. 

1035 

Q. Right and in doing that, if I understand your preferred language, it has 30 

undertaken an assessment of the strength of the interest asserted by the 

moving on iwi, if I can call it that, as it gets the subsequent stay in place 

iwi, if I can put that one?  That’s what’s happened, isn’t it? 



892 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

A. Yes, so we would – because we are settling with the group that is moving 

on, it wouldn’t mean that we would start a discussion with the iwi who had 

a strong interest in that site.  We would simply adjust the redress for the 

iwi we are negotiating with. 

Q. This may be sort of taking the point more than it needs to, but implicitly 5 

what you are doing is assessing the interest of the moving on iwi against 

the stay in place iwi, aren’t you? 

A. Yes we are assessing the relative interest of each to make sure that the 

instrument we are using to try to settle the claim in that particular area is 

the right one and if in the circumstances we’ve talked about that 10 

happened, it would deem not to be the right one. 

Q. If we move on to the next page, 334.22832.  This is a continuation of the 

issues being created by the current approach.   

A. Yes. 

Q. In the third bullet point, there’s a point that you heard me making to you 15 

in various ways for much of yesterday.  But the way it’s written here is 

that: “Under the overlapping claims policy (the Red Book), the Crown 

makes redress offers to iwi that cannot demonstrate or provide evidence 

of a historical or tikanga connection with a particular land or property.”  

Can I ask you to comment on those propositions there please, do you 20 

agree with them? 

A. No I don’t.   

Q. So –  

A. So the distinction we continue to make between cultural and commercial 

redress is a very important one and so you know, I am very clear that 25 

when one looks to vest or take an overlay classification over a piece of 

land, the Crown is looking to make sure that there is a demonstrated 

connection to that land.  When we are looking at commercial redress, we 

are looking for a connection to the area and so based on the way that that 

works which has been set out in the Red Book since 1999, I feel confident 30 

that while this raises concerns for others, other groups, we do a very good 

job in that space.   

A. Can I ask please that we then go to page 22834 in the same document.  

And in the second bullet point, you’ll see it kind of picks up or it 
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addressees the point I think you’d just been responding on.  The way it’s 

stated in the paper is that: “Whether it be commercial or cultural” – and I 

suspect there probably should be a comma rather than a full-stop – 

“Ownership of property implies mana whenua.”  And possibly ownership 

means something like vesting in this context as well.  There the point as 5 

I understand it is that it doesn’t matter according to this statement whether 

it’s commercial or cultural which is a distinction you have emphasised to 

us during your evidence.  The point is that it’s property and there’s an 

implication of mana whenua associated with it.  Do you agree? 

A. I understand that’s the issue that they’re raising and I agree that’s the 10 

issue they are raising.  As I said in my evidence yesterday, we are really 

clear about the fact that we are not implying mana whenua through those 

mechanisms but we accept that sometimes there is a perception that that 

is what is happening. 

Q. Can I suggest to you that – or let me go back one step.  This isn’t a new 15 

proposition as far as OTS and Te Arawhiti are concerned and in fact 

commercial and cultural redress may have these implications, correct? 

A. It’s not a new prop – 

Q. It’s not a new assertion as far as you know, it’s been made over time, not 

least by Ngāti Whātua, correct? 20 

A. Yeah I think it’s probably more common in the last five years, than it ever 

has been, you know I’ve been in the process around 25 years and I 

cannot recall that matter being raised as much as it has in the five years, 

in the last five years.  So, I think it has become an issue that is raised 

more often. 25 

Q. All right, well I won’t respond on one level of that.  So let’s just deal with 

the way in which the Crown respond, let’s take the proposition as far as 

redress is concerned, because of mana whenua issues, it doesn’t matter 

if it’s commercial or cultural, that’s the proposition that we take from that 

proposition and what I want to ask you is about the way the Crown 30 

responds and as I apprehend it, the Crown could do one of several things.  

It could say: “We agree,” but I take from what you said, it doesn’t agree? 

A. No. 
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Q. Right, it could say: “We’re not going to sort this out, we’re going to deal 

with it without ever resolving, whether that’s right or wrong.”  That’s 

another option? 

A. Yes. 

Q. And there’s a third option that says: “We’ve explored that issue as a 5 

matter of tikanga and history in a general sense and we think that 

proposition is wrong, we flatly disagree with it and we’ve got good grounds 

for disagreeing with it.”  My understanding is the Crown’s approach is the 

second, do you agree? 

A. In relation to the first bullet point, do you mean? 10 

Q. I’m talking about the second bullet point on the page. 

A. I think it’s a combination of the first and the second. 

Q. Well the first was agree, the second was doesn’t matter and the third is 

disagree strongly for good reasons. 

A. I’m getting lost in our question now, Mr Hodder. 15 

Q. I’m not trying to, well hopefully I’m not trying to confuse anybody.  

A. Oh no, I don’t –  

Q. The first option I think we can agree is the Crown and Te Arawhiti simply 

doesn’t agree with the proposition that’s implicit in that bullet point, that 

the difference between commercial and cultural redress is irrelevant 20 

because there are always mana whenua issues or there are mana 

whenua issues and you already told us the Crown doesn’t agree with that.  

So we can put that option out, that option’s not on the table.  That leaves 

I think broadly speaking two options; either the Crown says: “It doesn’t 

matter, we can work our way around these issues without ever having to 25 

resolve that particular proposition, whether it’s right or wrong, or that’s” – 

we can call that option A now.  “Don’t have to work it out, we can work 

our way around it, doesn’t matter if it’s right or wrong.”  Option B is: “We’ve 

looked into this in detail and for good reasons we decided it’s wrong, it’s 

simply a wrong proposition, and therefore we don’t follow it.”  So as 30 

between A and B, my question is designed to establish which of those on 

your evidence is the Crown’s approach. 

A. Well I think we, I think to avoid getting lost in your question, I go back to 

the fact that our approach to commercial and cultural redress has been 
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well known for almost 20 years now and the way that we’ve looked to 

provide redress in that way.  It is not the Crown’s intention to provide or 

imply mana whenua when it does so.  However, we are aware that in 

some people’s minds, that is what we are doing.  We cannot I think – 

while we will continue to evolve our process to make sure we are being 5 

clear about the rationale for providing that redress, that is the most we 

can do.   

Q. Let me, I don’t want to go back into the multiples on this but can I just 

hopefully finish on this particular point this way.  I haven’t seen in any of 

the documents I’ve reviewed and I confess I might not have read all the 10 

30,000 pages we’ve got so far, but I haven’t seen any piece of work by 

any Crown official that says: “My task is to determine whether or not there 

are tikanga implications by not having a distinction” – sorry, “by having a 

distinction between commercial or cultural redress and for the reasons 

set out in the paper it follows I find that there is no such problem.”  I 15 

haven’t seen any paper like that.  Do you think there is one? 

A. The Crown is not well equipped to make such judgements about tikanga 

and it avoids doing so because it doesn’t have the expertise that Māori 

have in that space, you know, even within my own agency (inaudible 

10:45:04) any Māori would react well to the Crown making an assessment 20 

or a judgement about whether something more tikanga-based because it 

is flawed from the very start with a kāwanatanga system and a Crown 

system that is not expert in things Māori. 

1045 

Q. Let me move to a separate topic and we’ll pick it up on page 22842 of the 25 

new approach document.  So in this, and it’s a long document, 20 odd 

pages, maybe more, but in this latter part of the document there is a 

discussion of what a tikanga-based process might do and the proposition 

put forward in the paper is that Crown would cease to be the final arbiter 

of overlapping claims issues and the arbitral exercise would be 30 

undertaken by a tikanga-based process.  And then on this page as the 

second bullet point tells us, where there’s an impasse under this proposal 

and subject to any particular process agreed between the iwi, the Crown 

would support an independently facilitated dispute resolution process.  
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Now I’m pretty sure you recall that was one of the themes of this 

document? 

A. Yes. 

Q. If we go to the next page, 22843, the first bullet point contemplates that 

the independent body would undertake an investigation and assessment 5 

of the respective customary and other interests of the iwi in the area of 

overlapping or share interest and they would make a determination based 

on knowledge of tikanga.  So that is a bit like an arbitrator role, isn’t it, an 

independent – 

A. Yes. 10 

Q. – person. 

A. Similar to the Tribunal perhaps. 

Q. Well there’s a question mark about what happens after they’ve come to 

that view but, yes.  And then carrying on to page 22845, in discussing 

what a tikanga-based process without Crown involvement might look like, 15 

the first bullet point says that the iwi to iwi, leaders to leaders, not legal 

process, continues until both sides agree on an outcome or agree that 

they could not agree, so that’s the first point.  And I want to take you to 

next page as well, 22846, and the first bullet point says the group, in the 

event of an impasse, the first option is that the group doesn’t progress 20 

until a resolution is achieved so the groups must keep talking until they 

do reach consensus, and the note is this is closest to the way our tupuna 

resolved these matters apart from war.  So those two propositions 

together, as I understand it, is the idea that a tikanga-based approach 

would require the parties to keep on talking even if they are reluctant to 25 

do so until they – so they keep on talking until they reach consensus and 

in the meantime the settlement does not progress.  Now is that what you 

understand that’s what’s being discussed there? 

A. Yes, that’s what I read. 

Q. And in a sense as I, and we’ll come to this, but my impression is that the 30 

Crown’s current policy certainly doesn’t contemplate that possibility that 

parties will be left to talk for as long as it takes to reach an agreement and 

as long as it takes may be a long timeframe, we agree on that? 
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A. No, I don’t agree.  I believe the process does allow for that.  If both parties 

wish to continue to engage in a tikanga-based conversation, discussion 

process, then we would put that aside and allow that to happen.  But what 

often happens is one of those parties either doesn’t want to enter into the 

tikanga-based process at all or, once they do and they feel like they’re 5 

not able to reach any agreement on anything, the Crown is asked to make 

a final decision. 

Q. Back to page 22846 and the last option or bullet point on the page, after 

a certain timeframe, three to six months, if no resolution is achieved then 

settlement is put on hold for a period of time and returned to after a break.  10 

Now I presume the logic of that is that parties air their issues, have a 

break, come back to it, restate the issues and there’s a possibility that 

minds will change through that process of meeting, pausing and then 

meeting again.  My understanding is that that kind of process doesn’t 

occur under the current policy, do you agree? 15 

A. No, I feel like if you just look at the Hauraki settlement alone, I think there 

have been, you know, six or seven pauses of the nature that you’re 

describing to undertake various processes, whether they are called 

tikanga-based processes or not, over, you know, the last 10 years.  I think 

one of the issues with the slide that we have in front of us is, and this was 20 

a conversation we had with our Minister, both slide 2 and slide 3 I think 

make it very difficult for the Crown because we have a fiduciary duty to 

settle these historical claims, and that is not a duty we can transfer to 

somebody else. 

Q. There’s nothing in the Crown’s fiduciary obligations, is there, that would 25 

prevent the Crown adopting an approach consistent with this by saying 

unless we have evidence of good faith discussions by both sides under a 

tikanga process, then we will pause the matter to enable that to be 

actually done? 

A. I feel like we do do that already, Mr Hodder.  I don’t think any iwi or 30 

claimant group comes into this process with anything that is not good faith 

either to the Crown or with their neighbours.  And so I feel like groups 

enter into these conversations, know that tino rangatiratanga means that 

it is their decision about how they conduct those discussions and, if they 
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cannot reach a resolution, then the onus is put back on the Crown and its 

fiduciary duty as to whether or not it’s going to settle those claims. 

Q. There is a dynamic though, isn’t there, where as a settling group is 

approaching what looks like a settlement, it has a perfectly natural desire 

to get to the end of the process and a further conversation with somebody 5 

it doesn’t particularly want to talk to isn’t a very attractive proposition, 

agree with that? 

A. Yes, it can happen that way, and that is, you know, we often find 

ourselves in a position of continuing to encourage to put ourselves in the 

role of talking to each iwi if conversations have broken down.  But it is 10 

certainly not a “I don’t want to talk to them therefore it’s all over”.  There 

are many efforts made to resume conversations if there is any hope of 

agreement.  But there is a really clear point in most of these processes in 

my experience where it is clear that no resolution is going to be achieved.  

And that is when, in our minds, it returns to a Ministerial decision. 15 

Q. And there’s a flipside to the dynamic I just put to you, I suggest, which is 

that the other group which is concerned about the proposed settlement if 

I can call the first group that wants to settle the settling group group A, 

and then group B, which is opposed to that for various reasons, is likely 

to be considered as being obstructive or trying to prevent a settlement 20 

being achieved by group A, isn’t it? 

A. I don’t think I’ve ever had that thought.  I think I respect the right of iwi to 

make those representations but there’s a point at which the Crown must 

return to its duty to settle the claims with the group that it is negotiating 

with. 25 

Q. And you’d agree that from the perspective of the non-settling group, which 

might be a settled group, that looks like the Crown making a decision 

which might adversely affect it as opposed to doing nothing? 

A. I understand that perception, yes. 

Q. So if I then take us please to 334.23029.  So, we’re now in June 2018 30 

which I think is around the time that the new approach document was 

actually delivered to the Crown but I’m not sure that matters for present 

purposes.  And so this again is Ngāti Whātua Ōrākei Trust writing on 

behalf of itself and with the express support of Ngāti Pāoa, Waikato-Tainui 
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and Tauranga Moana.  And the complaint as you’ll see under the first 

subheading: “Considering these points further,” down the bottom of the 

page, the concern is that the Crown is not giving the process, a tikanga-

based process an opportunity to work and then goes on to say: “Tikanga 

processes require parties to be able to engage on an equal basis.  If the 5 

Crown is telling the negotiators for a settling iwi that the relevant redress 

is essentially a done deal, then tikanga processes are bound to fail.  There 

is no incentive for the settling party to engage in such a process.  It will 

feel it can only go backwards if it does.”  Now we kind of touched on this 

yesterday but am I right to assume that you don’t accept the propositions 10 

put forward in that paragraph? 

A. I just, it is not a done deal until the enactment of the legislation and so up 

until that point, there is always opportunity and I think you know we work 

towards making sure that overlapping claims are addressed by the time 

a deed of settlement is initialled so that the claimant community can be 15 

clear about what it is they are ratifying, but I think we’ve been clear and 

Tauranga Moana is a really good example of this, where we have looked 

at options even beyond the signing of deeds to see if things can be 

remedied that way.   

Q. And if we go on to the next page, 23030, down to the bottom half of the 20 

page, another heading: “Tikanga process in action.”  And the second and 

third paragraphs, in fact the last three paragraphs in the page, can I invite 

you just to glance at those to yourself? 

A. Sure.  Yes I’ve read those. 

Q. Wouldn’t you agree that on the assumption that correctly summarises 25 

what happened, that does illustrate the concerns that were raised in the 

paragraph we looked at on the previous page, about lack of incentives? 

A. I can’t talk to the accuracy of the paragraphs but I think if your point is 

does that relate to our previous discussion, then yes.   

Q. All right, well it’s more than that, it’s on the assumption and I appreciate 30 

you’re not (inaudible 10:58:46) you don’t need to say for these purposes 

whether it’s right or not, assuming that it was, that those sort of facts 

occurred, wouldn’t it reinforce the concerns expressed in the previous 
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paragraph that we looked at on the previous page about the lack of 

incentives? 

A. Yes, but I think this talks about one occasion and it doesn’t talk about the 

many efforts either before or after that and so on face value, it’s hard to, 

you know, it’s hard to look at this on face value when I know that it was 5 

part of an ongoing process. 

Q. I think the only thing I picked probably we might agree in relation to that 

proposition is that it’s an ongoing process that hadn’t concluded, a 

tikanga-based process isn’t it? 

A. Sorry what was your last comment Mr Hodder? 10 

Q. It was an ongoing process that had not included a tikanga-based process 

or not one that had come to completion? 

A. It had included, I think, some attempts at what one could call a tikanga 

process.  It had included engagement but I think what this letter signals 

is this particular part of a suggested tikanga process, Marutūāhu and 15 

Hauraki did not attend. 

1100 

Q. Can we move on then please to a document of 334.23086.  Now as I 

understand it this is an internal OTS memorandum that comes about 

three weeks after the letter we've just been looking at.  And is that a 20 

correct description of what it is? 

A. Yes. 

Q. And so this is internal thinking by OTS in relation to the new approach 

paper that we were looking at before.  And then going onto the next page, 

which is 23087.  So paragraph 9 says that the ICF, the Iwi Chairs Forum, 25 

proposals are not fully developed, and their characterisation of the 

Crown’s current approach is not wholly accurate.  The report does provide 

a set of broad ideas worth considering with a view to refining overlapping 

claims policy and practice.  I suspect that’s a sentence you would agree 

with? 30 

A. Yes. 

Q. Yes, I thought so.  The next paragraph says that given the varying nature 

of future negotiations, a flexible approach will need to be retained, and 

again I'd suspect you'd agree with that too? 
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A. Yes. 

Q. And then it goes on and identifies the principles in paragraph 11 that are 

there.  Agreement should be through mutual tikanga-based iwi 

processes, sufficient time, the Crown shouldn't be the final decision 

maker, et cetera.  And in particular (5) commensurate with the relevant 5 

interests of iwi involved.  The one issue that I didn’t see there is the one 

that we discussed at a bit of length, which is that there’s no difference 

between commercial and cultural redress, but again – perhaps I should 

have asked you at the outset.  Were you party to the discussions around 

this memorandum? 10 

A. Given who it is addressed to, more than likely.  So is your question about 

why cultural and commercial redress isn't outlined in para 11? 

Q. Well it goes back to my questions about whether it ever has been 

addressed.  I have to tell you that if I was summarising the ICF’s proposal, 

it would be on that list and it isn't.  And if it’s not on the list it doesn’t get 15 

discussed, so really the question is, can we identify that as perhaps being 

one of the reasons why it isn't discussed in detail in this paper, because 

it didn’t get listed as one of the principles? 

A. I'm just making sure I read it properly, won't be a minute.  Yes, I think if 

the ICF proposal, for want of a better description, talked about the Crown 20 

approach to cultural and commercial, then it probably should have been 

one of the key things under 11.  What 11 does do though is simply tries 

to summarise the principles that underlie the proposals, rather than the 

proposals themselves. 

Q. 334.23094, the next document.  This is the Minister’s letter of 25 

24 July 2018 that responds to letters of Ngāti Whātua of 6 and 22 June, 

and I think we've looked at at least one of those, the first one.  And it 

largely restates the position I think you've explained to us consistently, 

processes should be led by iwi and not the Crown.   Over the page, on 

page 23095, it focusses back on some particular aspect of this litigation 30 

and issues arising while the litigation was in process, and in particular in 

the last couple of lines of that paragraph the Minister says: “I consider it 

unfortunate that Ngāti Whātua Ōrākei did not wish to discuss matters 

further while the litigation at the High Court was ongoing.  I do not accept 
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that the Crown has acted aggressively or stubbornly in relation to 

litigation.  The Crown considers the case is legally misconceived and so 

sought a strike-out.  As you know, the Supreme Court is considering its 

decision.”  Now I'm being cautious here, I'm not asking you for a legal 

opinion or anything about the legal advice you received, but do you or can 5 

you tell us whether in considering Ngāti Whātua’s position up to late 2018, 

OTS took into account the view that the case that Ngāti Whātua was 

bringing, which includes the various issues I've been discussing with you, 

was legally misconceived? 

A. What was your question, sorry, Mr Hodder?  And I am not a lawyer, so I'll 10 

– 

Q. I understand that, and I'm definitely not asking for a legal opinion, but I'm 

asking about what may have been a relevant consideration.  So the 

Minister’s saying, the Crown considered Ngāti Whātua’s case was legally 

misconceived.  Ngāti Whātua’s case, at the bottom, raises the very issues 15 

we've been talking about, about weighing competing customary interests.  

Was the fact that this case was thought legally conceived relevant to the 

way in which Ngāti Whātua’s concerns were addressed by OTS and its 

advice to the Minister? 

A. No.  No, it was not. 20 

Q. Then moving to another letter from the Minister, which is at 335.23313.  

Now as I read it this is a substantive response from the Minister in relation 

to the new approach paper, and some discussions that had been had 

between the Forum and the Minister about that paper.  Is that your 

understanding of this as well? 25 

A. Yes. 

Q. And so likewise my understanding is that before this went to the Minister, 

it would have been considered carefully by Te Arawhiti or OTS at this 

stage – you'd be Te Arawhiti by this stage, wouldn't you? 

A. Yes, we were. 30 

Q. And therefore your eye would have gone across it? 

A. Very likely. 
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Q. And going on to page 23314 under the heading: “Recognising iwi 

interests,” can I ask you just to read those three paragraphs again to 

refresh your memory, and I will then ask a few questions about them? 

A. Sure thing.  Yes, I've read those. 

Q. So that proposition says that the previous policy had failed to properly 5 

consider – it’s saying that there was a failure to articulate externally, which 

I suspect means the Red Book, the fact that the Crown does consider 

evidence of interests before making redress offers.  And so the 

proposition in the second paragraph: “I can assure you the Crown 

considers evidence of interest, including the rights of interest of settled 10 

groups before making redress offers,” that consideration of the evidence 

of interests is fully described in your evidence and in the discussions you 

and I have had over the last day or so, correct? 

1110 

A. Yes, that’s right. 15 

Q. There’s no other process of considering evidence we haven’t discussed, 

is there?  There’s not some different channel of advice or information that 

we haven’t touched on yet? 

A. No. 

Q. I should say we’re going to be talking about historians but, yes.  Okay.  20 

The next proposition is the one about, at the bottom of the page, resolving 

overlapping interests through tikanga-based engagement.  And the first 

proposition is the current policy encourages overlapping interests to be 

resolved through iwi-led engagement.  Now I assume that what that is, 

that is a one sentence summary of the various things you’ve been saying 25 

to me in answer to my questions again yesterday and particularly this 

morning, is it? 

A. Yes, that’s right.   

Q. And what the Crown will do if iwi are having difficulty, to put it neutrally, it 

will provide support for additional research, mediation and facilitation, 30 

correct? 

A. Yes, correct. 
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Q. But it’s not in the business of creating any other incentives, including by 

saying we’re not going to progress till you actually achieve some 

resolution? 

A. No, but neither do we say we’re going to progress at this time. 

Q. And then at the top of the next page, 23315, the Minister tells the Iwi 5 

Chairs Forum that he cannot accept the proposal to remove the Crown 

as final decision-maker on the redress the Crown is prepared to offer to 

settle a group’s historical Treaty claims.  So that is a polite no to the 

proposals that take up the last 40% or so of the new approaches paper, 

is it? 10 

A. Sorry, I just missed that last bit. 

Q. It’s a polite no to the proposals that are outlined in the last 40% or so of 

the new approach paper and which we looked at some of? 

A. Yes, it’s a polite no to the proposal to remove the Crown as final 

decision-maker.  And if that’s 40% of the document from the iwi chairs, 15 

then, yes, that’s right. 

Q. And all this we’ve been discussing, it takes us from the period perhaps 

beginning in 2017 with the discussion with Minister Finlayson and ends in 

March 2019 with the letter from Minister Little back to the Iwi Chairs 

Forum.  I appreciate that there’s still ongoing discussion about that but 20 

this predates of course the Hauraki Report, doesn’t it, which comes out 

at the end of 2019? 

A. Yes, it does.  

Q. But my current understanding is also that notwithstanding the appearance 

of the December 2019 Hauraki Report which we discussed at some 25 

length yesterday, in effect what Minister Little said remains the position, 

isn’t it? 

A. That the Crown will continue to be the final decision-maker? 

Q. On the various points you made, that the limits of what the Crown’s 

interventions would be, et cetera? 30 

A. I think what is advanced since then is obviously the paper that we 

discussed first thing this morning and whether or not we have articulated 

some of the concerns that the iwi chairs have had and the Hauraki 

Tribunal through that policy document. 
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Q. Yes, just to be clear, that’s to me anyway that it’s been made clearer in 

the publicly available documents that the Crown will consider all interests 

including settled groups, et cetera, at an early stage in the process and 

that that wasn’t clear before, that’s what you’re thinking? 

A. Yes. 5 

Q. As I said, I want to talk to you, if I may, about historians.  Now I appreciate 

that Mr Macky has provided evidence for this hearing and you may have 

the ability to kind of throw him the pass but it’s not clear to me 

whereabouts the boundary between you is.  So let me some questions 

and see how far you can assist us – 10 

A. Okay.  

Q. – and then we’ll see what assistance he can provide in due course.  Now, 

in your evidence you said on a couple of occasions that historical 

accounts are relevant to the Crown’s acknowledgements and to the 

Crown’s apologies in relation to Treaty breaches.  For the record, that 15 

was at paragraphs 36 and 41 of Mrs Anderson’s affidavit.  But you recall 

those parts of your evidence? 

A. I do. 

Q. And if I can sort of link those propositions together, the point of the 

apology and the acknowledgement is because the historical account 20 

discloses the Treaty breaches, correct? 

A. Yes, the agreed – the historical account in my understanding is probably 

just the agreed account of the interaction between the Crown and iwi. 

Q. We’ve heard – 

A. And breaches then, of course those would be acknowledged. 25 

Q. I think we’ve heard reference more than once to a proposition from 

Sir Hugh Kāwharu back in the early part of the century saying that the 

historical account is an opportunity for the Crown to understand what it’s 

apologising for.  That’s consistent with what you’ve just been saying, isn’t 

it? 30 

A. Yes. 

Q. And the implication of that, and certainly in the exercise that 

Sir Hugh Kāwharu was involved in, was that the Crown can on occasion 
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at least go into a very detailed enquiry into what makes up that historical 

account? 

A. Yes, I’ve seen both parties do that in my experience, you know, I’ve been 

at tables where historical account negotiations are taking place and both 

parties have agreed to go away and research a particular issue on which 5 

we disagree and then it becomes a focus for a further meeting in the 

future to be discussed and agreed, if possible, for inclusion in the 

historical account. 

Q. So in relation to that exercise, that’s to say the historical account exercise 

which is effectively completed by the time of the Ngāti Whātua Ōrākei 10 

Agreement in Principle in 2006, Margaret Kāwharu gave evidence to the 

effect that that process had involved quite an intense engagement with 

the Crown and the Crown’s historian, internal historians anyway, over a 

period of two years.  And, again, as I’ve understood the evidence, the 

focus has been on the position of Ngāti Whātua, not the position of other 15 

iwi, that was what happened in that exercise.  So when we get to the 

Waitangi Tribunal’s 2007 Tāmaki Process Report which is critical of that 

process, well it’s critical of the process that led to the AIP because it was 

said to be all about Ngāti Whātua, not about other groups, then in terms 

of dealing with other settlements and proposed settlements afterwards 20 

and the relevant historical accounts, does that mean that that depth of 

historical work needs to apply not just to the settling group but to all other 

potentially affected groups? 

A. So if we are – so it can only apply to the group we are negotiating the 

historical account with.  So if the premise is that we are in negotiations 25 

with other groups at the same time, then the same historical account 

process would normally take place, is that what you mean, Mr Hodder? 

Q. Well I don’t know which is why I’m asking you.  I’m trying to think of a 

scenario where you avoid the criticisms of the 2007 Tāmaki Process 

Report and you’re trying to work out what an historical account will say in 30 

a settlement for a particular group, then, as I understand it, there’s a sort 

of a, I hope it’s a matter of logic, that detailed historical analysis would 

have to cover not just the settling group but all the groups where there 

might be some degree of overlap? 
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A. But we are only in negotiations with one group at a time and the account 

is about the agreed interaction between the Crown and that group rather 

than the Crown and all of the groups.  So together though when you would 

read those histories, you would have the story of that area as agreed 

between the iwi and the Crown.  That’s my – I’m not sure if that’s helpful 5 

but that’s my understanding. 

Q. Well, being more explicit in relation to Tāmaki Makaurau, insofar as the 

Crown is having to work with groups such as Marutūāhu or Te Ākitai 

which have asserted interests in Central Auckland, then there will be a 

need to get into the detail of their history of their connections or 10 

associations with Central Auckland, agreed? 

1120 

A. If, yes, I think in the historical account we would of course be talking about 

their interactions with the Crown in the places that they have interest. 

Q. And that historical work surely, as we’ve agreed, it informs what the 15 

Crown will acknowledge, it informs what the Crown will apologise for and 

we didn’t discuss this but I have assumed that it also informs the kind of 

redress that would be appropriate? 

A. Yes.  You know, specific redress doesn’t relate to specific breaches but 

the historical account is the story of the history of the Crown and that iwi, 20 

and so if there was raupatu in that agreed history, then of course that 

would relate very directly to the financial and commercial redress.  If there 

were particular cultural or iconic sites then that would go to the cultural 

redress packages.  So yes, it is all interrelated but just not specifically 

towards a particular acknowledgement or a particular breach. 25 

Q. I think we might be in agreement, not for the first time I probably say, that 

it isn’t going to inform a specific piece or normally inform a specific item 

of redress but the historical account will inform generally, thinking about 

redress.  Is that fair? 

A. Yes, I think to be fair though sometimes it does, it does point to a specific 30 

piece of redress because it is so clear, I suppose that the interaction 

between the Crown and that group has led to a specific action, be it 

raupatu or be it Native Land Court, that we would then reflect in other 

parts of the package. 
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Q. But going back to where I was a couple of minutes ago, we’re 

contemplating the scenario where one group is wishing to settle, it hasn’t 

yet settled and wishes to achieve a settlement in relation to matters where 

the claims of interest extend to Central Auckland and I think you told us 

that there would be a need then to understand the history of the dealings 5 

between or the relationship between the Crown and that settling group, 

have I got that right so far? 

A. Yes and I think I mean that in a general sense.  You know, if you read the 

historical accounts which I’ve had to in the past, they are a general 

account of the history of interaction.  Where there are particular sites of 10 

interest, you would expect they would become the topic of redress 

discussions.  Further work will take place, as we’ve talked about for the 

last day and a half, around the interests in those particular sites. 

Q. Sure but in the process of settling on an agreed historical account, 

inevitably the historical work and the other work associated with that will 15 

go wider than the agreed historical account, it’s like most work, you have 

to do a lot of work on a wide front before you select out the narrow bits or 

narrower work that goes into the actual final version, don’t you? 

A. I think this is where Michael Macky’s expertise starts and mine ends, but 

I would say so. 20 

Q. I note the pass, yes thank you.  What I’ve been working up to is the point 

that when you’re doing that in relation to this unnamed settling group 

which wants to settle in relation to claims over Central Auckland, you’re 

also going to have to take into account the historical information available 

about Ngāti Whātua Ōrākei, aren’t you? 25 

A. Again I think that’s more a Michael Macky question.  If I could answer it, 

I definitely would but I think you know it is people’s history no matter if it’s 

Tāmaki Makaurau or the Far North, it is not logical to say that you 

research only that iwi and you find only that iwi in history.  So of course, 

historical references would reference those in and around that area. 30 

Q. All right well I don’t want to torture the metaphor but I think that pass 

might’ve been marginally forward.  Surely it’s a matter of more importance 

then for the historian that when you’re considering a potentially settling 

group in, that has claims in relation to Central Auckland, you must to avoid 
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the criticisms coming out of the 2007 report, look at the historical position 

of the other iwi and that necessarily includes, particularly, Ngāti Whātua 

Ōrākei?  That must be a matter of principle, not a matter of historical detail 

surely? 

A. I think again I don’t think I disagree with you that you would look at it but 5 

it would not necessarily form part of your historical account negotiations 

with the group that you are settling with.  Because you are settling their 

claims. 

Q. So, where I’m headed for in the next little while is about what exactly is 

meant on the ground by establishing a principle historical basis being the 10 

phrase from Minister Finlayson which we discussed yesterday, I suspect 

there will be a pass coming up here quite quickly is that right, that the 

detail of how you get to a historical principled basis is a matter on which 

he rather than you has better information?  Or are you able to help us? 

A. I would say he would be of more assistance to you and the Court than I 15 

would be. 

Q. All right well I’ll leave that metaphor alone.  I think this may be a more 

direct way of trying to capture the discussion we had yesterday.  That 

phrase “principled historical basis,” if I may say so, seems a perfectly 

sane and proper way of approaching various issues that you have to 20 

grapple with, you and the Crown have to grapple with.  Am I right to think 

that it would apply to all aspects of the consideration that Te Arawhiti, 

formerly OTS, has to make about interests that are asserted by any 

group, whether they were a settling group or a past settled group.  That 

in each case, when the issue of a customary interest arises, then the 25 

concern is to establish that there is a principled historical basis for it, it’s 

not merely a matter of a simple assertion by party A, is that correct? 

A. That’s right and I think the application across the entire settlement 

package is to a greater or lesser extent, depending on whether it’s in the 

commercial, financial part of the package, the cultural redress package 30 

or the historical account. 

Q. Right, so the next question is by a principled historical basis, is it safe to 

say that that means something like consistent with the best historical 

evidence available? 
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A. My layman’s interpretation of it is that it is a, that it is a sufficiently 

researched historical record to enable a decision to be made.  And I don’t 

know if that disagrees with your language but that is the language that I 

would use. 

Q. Well perhaps just before the break, I can put it to you that there are two 5 

ways of dealing with a principled historical basis.  One is to say it just gets 

over the bar, it’s got some historical support somewhere for a proposition, 

that’s the sort of C minus pass effort, or there’s the one that was I putting 

to you which is it’s consistent with the best historical evidence available 

which is probably somewhere in the A level grading of assessment.  Can 10 

you help us on whereabouts you’d say the Crown seeks to get to? 

A. Oh I think we would always seek to get as strong a principled basis as we 

could.  But as I think I said to you yesterday, the historical record is never 

quite as clear as one needs it. 

COURT ADJOURNS: 11.29 AM 15 
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COURT RESUMES: 11.48 AM 

CROSS-EXAMINATION CONTINUES:  MR HODDER 

Q. Ms Anderson, a block of questions about history and I know that you may 

wish to pass some of those on to Mr Macky, but can I ask you about 

something outside OTS, at least I think it’s outside OTS.  So can we go 5 

to document 332.21121.  So this in part may involve your period with TPK, 

as this is a document, if we go to the next page, please.  Perhaps go to 

page 21124.  So this document appears to be called a “claimant 

community profile”.  Are you familiar with these documents? 

A. Various forms of them over the last 20 years, not this particular one. 10 

Q. And it says it’s a compilation of factual and analytical material.  That’s 

what it says at 1.1 and 1.1.1.  It says its primary purpose is to inform 

TPK’s advice on Treaty of Waitangi claims.  So can I just ask, and go 

back to page 21122, the table of contents, you will see that it includes, for 

example, a traditional history of Auckland, and it goes on to discuss 15 

Treaty of Waitangi claims, and then the bottom of the page you'll see a 

heading “political geography”, and the whole thing runs to near on 

100 pages.  So I'm not sure what this document’s role is or was at the 

time, this is from 2006.  Can you help us, what it says? 

A. I'm not too sure either, Mr Hodder, although if it relates to TPK’s role, they 20 

have two really clear roles in the Treaty settlement process, which revolve 

around mandate, because their Minister is also part of the decision, and 

also in the ratification process they have a role in advising Ministers on 

the robustness of ratification, and often act as an independent at hui.  So 

if the document as it says its purpose is to assist in their work, those would 25 

be the two areas.  They don’t traditionally give advice at other parts of the 

process, in my experience. 

Q. Well that rather anticipates my next question, was whether to your 

knowledge a document like this from TPK would feed into the processes 

that OTS and now Te Arawhiti is giving advice on? 30 

A. I can't answer that.  I don't know. 
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Q. But this goes back to a question I asked you before, you’re not aware of 

any parallel historical analyses of Treaty claim issues done by another 

agency such as TPK? 

A. No. 

Q. And so you’re not aware of any document being done of this kind, and it’s 5 

the only one I think we've got, which is from 2006, so it doesn’t happen 

now to the best of your knowledge? 

A. No. 

Q. And in your time at TPK? 

A. I do, I mean as I said I'm familiar with the fact that various agencies have 10 

done claimant community profiles, but I'm not familiar with this one or the 

TPK series of community profiles. 

Q. Now Mr Macky’s evidence is that historians sit within negotiation teams 

at Te Arawhiti, that’s your understanding and observation as well? 

A. Yes, at the moment they are – so they act as a stand-alone team, but 15 

they are allocated to negotiation teams to work within those negotiation 

sort of matrix management model, but yes. 

Q. So to be clear, geographically they're a cluster, to use a word from 

yesterday, but each of them has an allocation to a negotiation team? 

A. Yes, there’s a pool of historians, and as new settlements come to light 20 

historians will be allocated to that particular negotiation. 

Q. So what Mr Macky tells us in his evidence – by the way, have you read 

Mr Macky’s evidence? 

A. Not in depth, no, but I have looked at it. 

Q. Perhaps we could bring up, please, the document at 202.00831.  Does 25 

that come up for you, Ms Anderson? 

A. It has. 

Q. Can we go then to page 836.  It’s a long paragraph, but perhaps if you 

could refresh your memory by having a read to yourself through 

paragraph 21, please? 30 

A. Will do.  I have read that. 

Q. Now your time with OTS goes back to before the 2007 Tāmaki process 

report, doesn’t it? 

A. Yes, it does. 
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Q. So can you confirm, with that experience, that prior to that OTS historians 

did form views about predominant interests and the like? 

A. No, I can't confirm that.  Because I – 

Q. You’re not aware – sorry. 

A. I'm not aware of that work.  I can't recall having seen that.  So that is 5 

probably more a question for Mr Macky. 

Q. So if I was to say to you that from the documents it appears that historian 

Jay Eden, employed by OTS, was influential in the process and the 

conclusions that led up to the Ngāti Whātua Ōrākei agreement in principle 

in 2006, you can't confirm that from your own knowledge? 10 

A. No, other than discussions I think with Dr Williams around Jay Eden being 

part of the negotiating team. 

Q. Yes, well he’s part of the Crown negotiating team, to be clear, yes.  So 

just as a backdrop to what the question I'm about to ask, my 

understanding is that his advice was influential in the delineation of the 15 

2006 RFR area, which is the Central Auckland area that Ngāti Whātua 

Ōrākei is focussed on for the purpose of this litigation.  That’s just the 

context in which I come to the next series of questions.  So Mr Macky is 

telling us that the historians at OTS approach changed after that 2007 

Tribunal process report and that they are refraining from drawing 20 

conclusions about predominant or customary interests, and they are 

preparing summaries of material.  Does that accord with your 

understanding of what their role is? 

A. So my observation of what they do is often looking at primary and 

secondary sources, visiting Archives and National Library and a number 25 

of other places, being able to pull that together into different forms and 

sitting at the table with iwi, and discussing those findings and they're into 

the historical account discussions and other redress discussions.  That’s 

my observation of the role. 

Q. But internally they're not asked to draw conclusions, which is effectively 30 

what he was saying as I understand it? 

A. They are asked to provide – they do reach conclusions and have to in 

respect of the historical account, in respect of the acknowledgements, so 

their advice is key in terms of whether or not Ministers accept that the 
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Crown will make particular acknowledgements, and particular apologies.  

So they draw conclusions in that way. 

Q. Would you agree with the proposition that it’s rather curious that OTS 

employs a number of historians and then says that they should not draw 

conclusions about certain areas of the work that they're engaged on? 5 

A. I don’t think – I as Chief Executive have never said to my staff: “You 

cannot draw conclusions.”  I think it is very clear from the Tāmaki 

Makaurau settlement process report that there is various criticism of the 

Crown’s approach in doing so, and so what I imagine happened is, as we 

have in other areas, we've adapted our processes and our practice to try 10 

and be cognisant of criticisms from the Tribunal. 

1200 

Q. Well, there are a number of aspects of that but just in a very abstract 

sense, assuming that Mr Macky is unchallenged on the proposition that 

OTS and historians no longer draw conclusions about predominant or 15 

customary interests, am I right to understand from what you’ve just said 

that the effect of the – sorry, the response to the Waitangi Tribunal’s 2007 

report is to inhibit them from reaching such conclusions? 

A. No.  That’s not what I mean, if that’s what you heard.  You know, as I’ve 

said in my evidence, that settlement process report had a number of 20 

effects on the way that we carry out negotiations, one of which is, as 

we’ve talked about, the regional approach to negotiations.  Historians will, 

and Mr Macky will talk to this more I’m sure, I think come to a view about 

the types of association that groups have, the strengths of those 

associations, but they will stop short, from what I am reading, of saying 25 

this one is the most predominant interest over this one. 

Q. And what I’m suggesting to you is that’s a kind intellectual inhibition which 

is surprising, don’t you agree? 

A. You’ll have to ask Mr Macky as the professional in this case. 

Q. Well, actually, no I don’t think so.  You’re the chief executive, he’s a senior 30 

part of your team, I understand that, but I think what I’m hearing from your 

evidence is that if somebody raises an issue about predominant or 

customary interests, which inevitably will involve historical material, your 
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historians are told they’re not to reach conclusions on those matters, is 

that correct? 

A. I have never told them that. 

Q. Well, under your regime that’s what he says is happening, is that correct? 

A. I think what he says actually is we’ve since focused on summarising the 5 

available evidence.  I don’t read in there “I have been told not to”. 

Q. Any other interpretation of the words “instead of”?  Well, let me put it 

another way.   

A. We used to do this, now we do that. 

Q. Well that’s how I read it too but those are sort of mutually exclusive 10 

options by the sound of it.  Let me put it another way or another question. 

A. But it’s a part of the evolution of our processes, Mr Hodder. 

Q. Can your historians draw conclusions about predominant or customary 

interests as part of their ordinary work? 

A. Well, I haven’t told them they can’t. 15 

Q. Given the 2007 report, and I think it wasn’t long after that that one of your 

Ministers, possibly Minister Wilson but I can’t remember which, used the 

“we’re not a historical video referee” phrase, and from my own reading of 

the papers that got to Ministers I don’t think I can recall since then any 

discussion of predominant interests in any of the papers that have gone 20 

up to Ministers from OTS or Te Arawhiti, would that be right? 

A. I can’t give you a view on that as I can’t recall every paper that has gone 

to the Minister and its contents so I would be dishonest if I answered that 

question. 

Q. Well, let me invite you in a different way.  Given the report and given the 25 

Minister’s view, which I think must have been shared by successive 

Ministers, that the Crown shouldn’t be an historical video referee, doesn’t 

that discourage OTS and then Te Arawhiti from sending up papers to the 

Minister that say Party A does or does not have a predominant interest? 

A. No, because I, you know, I think above all of this we are public service 30 

officials and we give free and frank advice and the way we have done that 

over the course of, you know, 20 years of Treaty settlements has evolved 

and changed, and the focus I think drawing on criticisms from the Tribunal 

and other areas is that we have adapted our approach and focus now on, 
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you know, the customary interests and the available evidence and making 

sure we’ve summarised that well. 

Q. Can I please have brought up 332.21497.  So this is an internal 

memorandum by Benedict Taylor of OTS.  Is Benedict Taylor known to 

you? 5 

A. He is indeed. 

Q. And what was his role then in 2010, can you help us? 

A. I am guessing given the subject title he was either in a role as a historian 

or he was in a manager position in our negotiating teams.  I just can’t 

quite remember back to 2010.   10 

Q. So the first question I should ask is does this document have any 

familiarity for you? 

A. Not particularly. 

Q. So you’ll see from paragraph 1 that it’s summarising criticism of the 

Crown’s overlapping claims process that’s emerged from the two 15 

Waitangi Tribunal reports, one of which is the Tāmaki Process Report.  It 

also outlines modifications to Crown policy and practice in response.  So 

that sounds like a moderately senior executive’s paper, is that a fair 

assumption? 

A. Yeah, I just – I can’t be completely sure what particular position he was 20 

in. 

Q. Paragraph 12 on page 21500 you’ll see what we’ve been talking about, 

according to the previous Minister OTS would no longer make 

assessments of predominant interest to the exclusion of other interests.  

The Crown doesn’t wish to play the role of historical video referee.  These 25 

are issues for Māori to resolve among themselves.  So given that 

indication from the former Minister, that would inhibit ordinarily I would 

have thought OTS from sending up papers the Minister phrased in terms 

of predominant interest, wouldn’t it? 

A. Yes, it certainly would have I think guided the way negotiating teams were 30 

putting advice to the Minister on – but I don’t think a ministerial view such 

as that means that there is an immediate stop put on that type of work. 

Q. Am I right to assume that there has never been a minister since who said 

“I want to be the historical video referee”? 
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A. You are right. 

Q. And so for practical purposes that indication from the Minister that’s being 

referred to has never changed, has it? 

A. No, but there are other things ministers say like “I want all the information 

to enable me to make a well-informed decision” and so that is, again, you 5 

know, something we will react to.  Ministers make particular requests for 

further information.  You know, once we provide reports to them, we often 

get back questions and further work needs to be done, so that’s not 

unusual either. 

Q. If we go over the page to page 21501, we find paragraph 14 which is 10 

describing what happens when the Crown finds itself in the position of 

arbiter in those circumstances where there is difficulty.  And then it says 

elsewhere, and I’m not sure we have this document, elsewhere OTS has 

acknowledged, I think it probably should be “that”, this involves a difficult 

balancing and often conflicting interest and requires the exercise of a 15 

political judgement. 

A. Mmm. 

1210 

Q. Is that what you were describing to us yesterday, the difficult balancing 

and often conflicting interests and requiring the exercise of political 20 

judgement, is that what is meant by saying for example that overlapping 

interests are resolved to the satisfaction of the Crown? 

A. It’s, ah, you know the interests are also, as I think we talked about 

yesterday, go to the nature and scale of the breaches of the settlement, 

to other considerations around just redress.  So I think when you look at 25 

words like “conflicting interests,” you have to weigh up not just those 

considerations when you are looking at overlapping claims, but the 

balance in the whole package and Te Taoū at the time, we had eight iwi 

plus Ngāi Tahu going through a process of trying to balance interests with 

Ngāi Tahu being one of the early settling groups and the creation of a 30 

takiwā, we were grappling with what that meant and all of those types of 

issues.  And so I believe that’s what we were talking about in that 

paragraph.  
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Q. Well I’m not surprised that the process you described yesterday involves 

the exercise of a political judgement, is that a fair description of what is 

going on? 

A. Yes, the nature of the decisions that ministers often make are political in 

nature.   5 

Q. Yes well in the Treaty settlement field, happily it hasn’t been a matter of 

party politics has it, it’s largely been a continuation broadly speaking even 

when governments change, ministerial approaches remain pretty much 

the same, don’t they? 

A. Certainly in my experience the commitment to settle Treaty claims has 10 

been multi-government and each has a different focus from time to time.  

Each wants to focus on particular things but that overarching commitment 

has been the same. 

Q. So am I right to understand here that the concept of political and political 

judgement is not party politics, it’s an idea of getting something that most 15 

people can live with? 

A. Yes and it’s also the fact that ministers are acting in their role and as such, 

you know, the nature of the Treaty settlement process is it does require 

political judgements and political decisions.  So, I think it’s, you know, a 

phrase often used is small p and big P.   20 

Q. Yes, understood.  And in terms that in turn must influence the advice that 

goes to ministers from Te Arawhiti about the application of the Red Book 

and the various related policies, correct? 

A. What would go to that advice? 

Q. Recognising that ultimately there is an aspect of political judgement, with 25 

a small p? 

A. Yes, I think you know as with any agency, our role is to give our best free 

and frank advice and ministers will then exercise political judgement as 

to which, as to whether they take that advice and sometimes they don’t. 

Q. Well I think the next point that I’m going to put to you is that broadly 30 

speaking, agencies such as yours, senior officials such as you are very 

skilled and experienced in these matters and to a degree when it’s not 

party politics, you can anticipate what will be a small p political, plausible 

solution and that that’s reflected in the advice that goes up? 
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A. I don’t know if that’s completely true.  I have been wrong a number of 

times over the 20 years about where ministerial judgements will land and 

we try not to anticipate that in the advice we give to ministers because 

ministers don’t like that and we also try to give ministers options and you 

know to be fair to your question, sometimes we can anticipate which 5 

option they will choose and other times they are simply that, they are 

options and in a number of cases, as I’ve said, where I have thought 

ministers might land, they have not. 

Q. On the last page of this document, which is page 21503.  Sorry let me go 

back to the bottom of the previous page, 21502 but under the heading: 10 

“Assessing interests.”  Those few lines at the bottom of the page look to 

me like a kind of a succinct summary of your evidence and what’s in the 

Red Book: “The Crown needs to satisfy itself that asserted interests are 

legitimate”? 

A. Yes. 15 

Q. “But doesn’t determine ‘predominance’ in interests.”  And then over the 

page, the point I wanted to ask you about is the bullet point that says, go 

to the next page please: “Historical customary interests can be complex 

and to understand them the Crown may need to seek expert cultural or 

academic advice.”  Can you help us as to whether those are threshold or 20 

are a rule of thumb as to when you go to seek expert cultural or academic 

advice?  And I must say, I’m assuming this is referring to external advice 

rather than advice that you have within OTS’ own ranks? 

A. Yes, that’s right.  The trigger could be – I’m just trying to think of a case.  

The trigger could be probably one of three things, the first is that a group 25 

we are negotiating with does not feel as though their interests have been 

taken account of sufficiently, it could be that an overlapping group feels 

the same way or thirdly, either internally within Te Arawhiti or a minister 

feels uncomfortable with the level of complexity and will often seek 

independent advice on that, so those are the sorts of triggers for want of 30 

a better description. 

Q. Can we go to a different document please which is at 333.21735.  And as 

you may be able to see, have you go that? 

A. I do. 
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Q. It’s a January 2012 historians toolbox item, guidelines for preparing a 

memo on customary interests, one of the things that we were just referring 

to.  Now, again I suspect this may get passed on to Mr Macky but are you 

familiar with historians toolbox or a document like this? 

A. I’m familiar with the toolbox, it’s an internal set of documents that help our 5 

staff in various roles they carry out across the office.  I haven’t considered 

this document at any great length. 

Q. Okay, can we go please to page 21736.  And in the first block of bullet 

points, the second to last one says, and I think this is addressed to 

historians looking at customary interests issues: “Customary interests 10 

memos need to go through a full QA process,” and I’ve seen nothing to 

date which describes what a full QA process would be.  Can you help us 

on that? 

A. No, that, I’m sorry Mr Macky but that is one I’ll have to send his way.  What 

I do know is often we use the services of a senior qualified historian 15 

outside of Te Arawhiti to look over the final critical issues or reports.  I 

suspect part of that QA process is other historians review the work of their 

peers but I cannot say in full detail what that process would look like. 

Q. Can I ask then that we go to the document at 335.23280.  And so you’ll 

see that this is a December 2018 document from a senior historian, Jessie 20 

Annett-Wood, in relation to Te Ākitai Waiohua customary interests in 

Tāmaki.  Now the first question I guess has to be do you have any 

knowledge of this document? 

1220 

A. Not in detail, no. 25 

Q. So paragraph 1 tells us that the memo is summarising the available 

interest for Te Ākitai Waiohua customary interests on the Tāmaki isthmus, 

Central Auckland, and paragraph 2 says she’s been asked to summarise 

stuff, which is what paragraph 1 says.  We go down to paragraph 5, where 

she says: “I am not an expert on customary interests and the information 30 

in this memorandum is an overview of some of the available evidence 

only.  Any detailed analysis would require investigation by an expert in 

customary interests.”  And then the paper goes on over some pages, and 

then the conclusion comes at page 284 at paragraphs 34 and 35.  “No 
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definitive interests of Te Ākitai exercising customary interests near the 

proposed redress sites at 1840 but evidence of significant pre-1840 

historical connections to the area.”  So the question for you is, is a report 

such as that sufficient discussion within OTS or Te Arawhiti of customary 

interest questions an issue that she was addressing, or does this indicate 5 

that that would simply be a first step, and that there would have to be 

some expert analysis to follow that up? 

A. I'm not sure whether this is the beginning or, you know, the middle of a 

process or the end, and I'm not sure of the chronological events that 

happened from here, so I'm not sure I can answer your question. 10 

Q. At a broad level, if one of your historians is asked to address issues about 

customary interests but disclaims expertise on customary interests, 

doesn’t that normally signal that somebody else should be exploring 

customary interests to get to a point where one can say there is a 

principled historical basis for something? 15 

A. Yes, I suspect the – you know, the process that would normally happen 

with a memorandum like this is that it would be the subject of further 

discussion, either within the negotiation team or with our principal 

historian in terms of next steps to be taken, and they would agree a series 

of next steps.  I'm just not sure what those are in this instance. 20 

Q. Now as at 2018, it would be no surprise or be common knowledge, I would 

have thought, to everybody in your office dealing with Tāmaki Makaurau 

issues that they were controversial, and in particular that Ngāti Whātua 

Ōrākei had definite views about the interests of others.  Given that it was 

going to be contentious, would you have expected that there would have 25 

been a more comprehensive analysis by somebody? 

A. Yes, and I would say that yes, I would expect there to be more than this 

memo. 

Q. And when you said the principal historian, I'm assuming you meant 

Mr Macky? 30 

A. Yes. 

Q. And so then he would be the person to ask about what options were 

considered subsequent to this document? 

A. Yes, that is the pass I'm giving him. 
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Q. It is, I think that’s about the third, but he’s probably doing well so far.  

Thank you, so in terms of giving advice to your Ministers at OTS, now Te 

Arawhiti, am I right to assume that you are able to and do draw on – “you” 

being the collective “you” – draw on understanding of important tikanga 

concepts? 5 

A. We are able. 

Q. So in particular, if necessary, the resources of Te Arawhiti are perfectly 

adequate to provide Ministers with advice on such concepts as, for 

example, ahi kā roa? 

A. I think without some external advice, if Ministers asked for advice such 10 

as: “Can you do me a briefing on ahi kā roa?” we could prepare something 

from a historical perspective of what that might mean, but in the modern 

day tikanga concept, we would usually have to seek outside advice, 

because as I've said before, expertise such as that and the Crown 

pretending it has it doesn’t go very well together and so we often draw on 15 

people to  help us with those concepts. 

Q. And would you say the same in relation to the concept of mana whenua? 

A. Depending on the context within which it was occurring, yes, so you know, 

in a number of settlements it’s appeared in different ways as part of 

conversations.  Some have taken mana whenua and mana moana to 20 

mean merely protection of the land and the sea, others have drawn an 

exclusivity around the use of it, others have used it to describe that the 

land itself has mana.  So we, I think depending on the context, we would 

seek advice if Ministers asked for that advice. 

Q. And the concept of take tuku, same thing? 25 

A. Yes. 

Q. And tuku whenua? 

A. Yes, I think as I've said, you know, we would often look back in the past 

at where similar things might have happened, and we either agree that 

they happened or they didn’t. 30 

Q. And finally just to complete the list, which I can tell you comes from the 

statement of claim, take hoko, again the same thing would apply, that if 

you wanted to, if you were invited by the Minister or directed by the 

Minister to provide specific and detailed advice, you might go externally? 
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A. Yeah, I think one of the things we got to yesterday, and I think you thought 

I was being cheeky about your use of tikanga, is that it’s not just a word, 

it’s a concept, and it envisions and includes a whole lot of different 

aspects of things, and so with things like take hoko, it would depend on 

the way in which either the claimant group or the Minister was asking for 5 

advice. 

Q. Let’s just perhaps round this off with what may turn out to be a disastrous 

hypothetical, but just assume that my learned friend Mr Graham is the 

Minister, he’s just a new Minister, and he’s been confronted with Auckland 

Central customary interest conflict issues.  How is he going to be 10 

instructed and informed about ahi kā roa, mana whenua, et cetera, by 

your agency? 

A. Well it would come in the form of advice as and when claimant groups 

raised it.  It wouldn’t be a general briefing that we would give a new 

Minister to make sure that he understood those things, but as claimant 15 

groups raised them we have a duty to advise Ministers what those 

concepts mean in that particular circumstance, and we do our best to do 

that based on what we know, and if we need further help we will seek that 

help. 

Q. I understood from our previous conversation that you are well aware that 20 

all those concepts I'd mentioned are in issue because they’ve been raised 

by Ngāti Whātua Ōrākei, agree? 

A. Yes. 

Q. What I haven't seen is any document going from OTS or Te Arawhiti to a 

Minister which discusses those concepts.  Can you point us or do you 25 

recall any discussion in documents of those sorts of concepts? 

A. I would be surprised if there were not documents that talk about, I think 

Ngāti Whātua’s claims around mana whenua, and so I – yeah, I'm not 

sure about the others, I'm not involved day-to-day about whether or not 

those concepts were outlined to Ministers. 30 

1230 

Q. Can I just kind of pursue one point in relation to that.  At least my 

understanding at the moment is if one is talking about ahi kā roa and what 

has been described in evidence as a heartland for an iwi, then you are 
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inevitably talking about a predominant interest, and I apprehend that your 

agency is perhaps inhibited from providing advice about predominance of 

interest for reasons we’ve just discussed and the end result is that 

Ministers are not being advised about things like ahi kā roa and mana 

whenua because it requires them to trespass into the topic of 5 

predominance of interests, is that fair? 

A. No, I don’t think it is.  So two cases come to mind where – so with 

Ngāi Tūhoe, their area of interest consisted of three concentric circles, 

the first of which was ahi kā roa.  It was very important for us to explain 

to Minister Finlayson at the time, and actually Tūhoe did a better job of 10 

that than we did, exactly what that concept meant.  We’re also having 

discussions in the Chatham Islands about the very concept of 

mana whenua and of course the Minister is receiving advice on that.  So 

I don’t think it’s true to say that we don’t advise Ministers, we just don’t 

give them generic advice on those matters because the concepts mean 15 

different things to different people.  And when we have been asked as a 

matter of negotiation to discuss these issues, we give advice on those 

issues. 

Q. I think I want to pursue this just one stage further.  Nowhere in your 

affidavit do you use the term ahi kā or ahi kā roa, correct? 20 

A. That’s correct. 

Q. And I can, on my reading and the Word search exercise done by my team, 

it doesn’t get mentioned by Ms Campbell or Mr Macky, so you wouldn’t 

be surprised about that I imagine? 

A. No, we are Crown witnesses talking about a Crown framework. 25 

Q. And likewise in terms of the Minister’s evidence, both Minister Finlayson 

and Minister Little have provided evidence, and apart from saying they’re 

aware of Ngāti Whātua Ōrākei claiming ahi kā roa, which is what 

Mr Finlayson’s evidence says, they don’t mention it either.  And so what 

I guess I keep on coming back to in my mind and it’s coming out in my 30 

questions to you again and now, isn’t it surprising that, when if the heart 

of Ngāti Whātua’s repeated assertion of its interests in Central Auckland 

it is based very largely, but not entirely of course, (inaudible 12:33:14) 

with a raupatu, but on ahi kā roa, then Crown documents seem to be 
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remarkably absent, or from Crown documents there is a remarkable 

absence of the word itself, let alone discussion of what is implications 

are? 

A. I don’t think it’s particularly strange for the Crown not to adopt concepts 

used by Māori to describe a Crown process.  I think the evidence given 5 

by myself and others talk to the Crown’s Treaty settlement policy 

framework and the way negotiations are conducted which is clear from 

the outset of negotiations and it doesn’t deny that those conversations 

happen along the way, they may be expressed differently, and we don’t 

pretend we don’t have them, but then we agree a settlement package with 10 

each group that addresses all of the issues they’ve raised in settlement 

negotiations. 

Q. Well this is an opportunity for you to tell us from your own knowledge and 

understanding about what the Crown advisers have or haven’t done.  At 

the moment I am unable to find a discussion or a document that records 15 

a discussion of Ngāti Whātua Ōrākei’s ahi kā based claims, and I find that 

surprising.  So the first question is are you able to tell us that you have 

any understanding or knowledge of any such document that does contain 

a discussion of Ngāti Whātua’s ahi kā based claims? 

A. Having not been involved in their negotiations at all, it was before my time, 20 

I haven’t seen those documents at all but I haven’t looked. 

Q. But you understand that in the more modern period, that is to say over 

the last, say, since this litigation started or at least in 2015 or thereabouts 

and before that, their essential point has always been and remains that 

they have ahi kā roa in Central Auckland.  And so what I’m suggesting to 25 

you as surprising is the absence of any Crown document that says “well 

this is what Ngāti Whātua say but for these reasons they’re wrong”, as I 

say I have seen no such document. 

A. We have agreed a Treaty settlement with Ngāti Whātua and have done 

so for a number of years and that is where we would have talked about 30 

issues such as ahi kā roa and addressed those issues through their 

Treaty settlement.  I don’t think there’s any denial that those are the 

issues they are raising in relation to overlapping interests.  However, in 

the Crown’s view, it has addressed a number of those aspects in their 
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Treaty settlement and we continue to take on board the objections that 

they raise through Treaty settlements in Tāmaki Makaurau but we do that 

on the basis of the particular objection. 

Q. But you’d have to agree, wouldn’t you, that the theme of the last, let us 

say the last six or seven years as various claimants have sought to assert 5 

customary interests in Central Auckland from Ngāti Whātua has been that 

it has ahi kā based interests and that those predominate and my 

understanding from you and from other material is that the Crown doesn’t 

want to deal with the question of predominance and, by implication at 

least, is rejecting Ngāti Whātua’s claims, is that correct? 10 

A. I think it’s more that the Crown is of the clear understanding that it has 

settled Ngāti Whātua’s claims fully and finally.  But that doesn’t mean that 

they cannot raise objections to redress that they feel, that they don’t feel 

aligns with I suppose their settlement.  So I don’t think – where am I going 

with this – so I don’t think it’s quite the way you’ve put it.  It is not as though 15 

we continue to pretend that conversation isn’t happening, however in our 

view we are negotiating with particular claimant groups at a certain time 

and we can only settle their claims and we are engaging with the feedback 

from Ngāti Whātua Ōrākei be that through assertions of mana whenua 

and ahi kā roa as we deal with those Treaty settlements, not as an 20 

abstract subject. 

Q. Well you’re not suggesting that their mana whenua is an abstract subject 

for Ngāti Whātua Ōrākei, are you? 

A. No, not at all.  I just mean we are dealing with these in the context of a 

Treaty settlement negotiation with the parties in Tāmaki Makaurau where 25 

we are in negotiation with that party.  And just as we respect that we were 

(inaudible 12:39:01) in negotiations with Ngāti Whātua Ōrākei, we must 

respect that for all other claimant groups. 

Q. Can you give us any reason why Ngāti Whātua Ōrākei would not 

understand generally and from your answers just now that for at least the 30 

last decade the Crown has been rejecting its claim that it has ahi kā based 

mana whenua rights in relation to Central Auckland and that respect for 

tikanga would see those acknowledged and reflected in the Crown’s 

dealings with other claimants? 
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A. Do I accept that that’s what they’re saying? 

Q. That effectively there’s no alternative interpretation for them of what the 

Crown’s conduct has been? 

1240 

A. I think it’s up to them in terms of what they are saying.  Are you asking 5 

me whether I agree with that or? 

Q. I’m asking you whether there’s any different interpretation that they could 

put on the consistent pattern of conduct and decisions being made by 

ministers during say that last decade? 

A. Oh I think a different interpretation which I don’t think they might put on it 10 

is that the Crown is merely trying to settle the Treaty grievances of all of 

those iwi with interests in Tāmaki Makaurau, just as we did with Ngāti 

Whātua Ōrākei.   

Q. All right well I think I’ll probably be going around in a loop if I pursue that 

further but I think that’s sufficient for my purposes, thank you, on that 15 

topic.  Well perhaps just to final off, I understand your questions of course.  

It is fair to say that the essential underpinning of those answers is the 

maintenance and the adherence to the Crown’s policy that it will not be 

adjudicating matters of tikanga or mana whenua? 

A. That is the clear statement we make in a Crown framework that seeks to 20 

settle Treaty claims, yes. 

Q. Now this is sort of, give you some comfort that we’re in the closing stages 

of this conversation but I’m not completely confident we’re going to be 

finished by lunchtime, so just bear with me.  Now there’s no dispute from 

me that the Crown takes the issue of overlapping claims or interest 25 

seriously but on that premise, can I then ask you whether you agree that 

the Crown is seeking to apply a consistent policy to questions of 

overlapping claims?  That is to say, it’s not making it up as it goes, there 

is a principled policy in place, do you agree with that? 

A. There is certainly a set of key policies applied in every overlapping claims 30 

process.  I think sometimes the process itself is different because not 

every settlement is the same, not every group is the same.  But yes, I 

would agree that there is a core set of overlapping claims policies present 

every process. 



928 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

Q. And that comprises both principles and guidelines and practices, like we 

discussed yesterday? 

A. Yes, I think you know the policies, if you think of them as the sort of central 

part that is consistent across settlements, then the procedures, the 

practice, are the things that might change from settlement to settlement. 5 

Q. And in relation to those, the central themes of those even though it’s 

concise, are brought out in the Red Book, correct? 

A. Yes. 

Q. Now of course elaboration such as the late last year, particular policy that 

we were looking at yesterday and its December 2020 replacement, can 10 

we agree that that policy, the policy the Crown has been adopting in 

relation to overlapping claims has been pretty consistent over time. 

A. Yes, I would hope so. 

Q. And it reflects an obvious and understandable desire to achieve 

completed settlements? 15 

A. Yes. 

Q. Now in your evidence and here I’m referring to I think paragraph 87 if I 

can read my own writing – no it can’t be 87.  Maybe it can.  Yes so page 

202.00691, gets us back to Mrs Anderson’s affidavit.  And page 715 or 

713 perhaps.  Yeah 713 is the phrase I’m trying to get to but I think I’m 20 

just going to have to start at the bottom of 712, so start with the beginning 

of paragraph 87: “To provide impetus for engagement, at times the Crown 

has specified timeframes for engagement to occur or feedback to be 

provided.”  Carrying on to the next page: “There can be an inherent 

tension between the Crown's objective of settling longstanding Treaty 25 

grievances without unfair delay,” et cetera and when I reread that I wasn’t 

sure I understand what was meant by “unfair delay” and it seemed 

appropriate to give you the chance to elaborate on what you mean by 

“unfair delay” in this paragraph? 

A. I think it is referring to something we discussed earlier around, you know, 30 

whether groups say: “We’ve waited 178 years, so why do we need to rush 

now?”  I think this reflects the other tension I talked to you about which is 

actually more often than not, groups identify they’ve waited 180 years and 

the Crown continuing to delay (inaudible 12:46:48) necessarily is unfair. 
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Q. Right, and so the avoidance of that unfair delay as you’ve described it 

there is one of the drivers of the Crown’s overlapping claims policies, isn’t 

it? 

A. Mmm… 

Q. It’s the impetus that encourages things to keep going, isn’t it?  You don’t 5 

want unfair delay to groups that have not yet settled? 

A. I wouldn’t say it’s an overriding princ – ah, I’m not sure, I can’t remember 

the word you used but I would say it’s a consideration, absolutely. 

Q. In terms of your knowledge of them, am I right to understand that in its 

discussions with Marutūāhu in relation to settlement insofar as that affects 10 

Central Auckland, then the Crown has among other things been seeking 

to apply its overlapping claims policy? 

A. Yes. 

Q. And the same would be the case with Te Ākitai Waiohua? 

A. Yes. 15 

Q. And I wanted to ask, I think I may need to ask you this point, is that in 

terms of the – and we’ve discussed a lot the advice that’s been going from 

your agency up to ministers in relation to in particular to Ngāti Whātua 

Ōrākei’s concerns about the assertions and claims made by Marutūāhu 

and Te Ākitai Waiohua, and we’ve discussed whether or not that has 20 

involved any exposition of tikanga concepts such as ahi kā and mana 

whenua and take tuku, at the moment I’m under the impression that it has 

not, that is to say that the officials’ advice to ministers in relation to 

overlapping claims and the concerns of Ngāti Whātua have not gone into 

explanations of ahi kā roa, mana whenua and take tuku.  That’s correct, 25 

they have not gone into those things? 

A. I haven’t reviewed them all I think as we’ve discussed but I think the actual 

general impression, then I’m guessing that the information focused more 

on the Crown framework. 

Q. And likewise, there has been no particular focus on the terms of the 30 

settlement deed that Ngāti Whātua Ōrākei and the Crown entered into 

and the advice of recent times? 
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A. Again, I think that’s probably, I’m going to throw something to 

Leah Campbell here.  That is probably detail that she might be able to 

help you with more. 

Q. If you’ve got a good backline you may as well use it, eh.  And that would 

be the same in terms of questions of the honour of the Crown and the 5 

United Nations Declaration of Rights of Indigenous Peoples, if those had 

been the matters of advice, then she might be the one to answer 

questions about those? 

1250 

A. I think it just relates to the fact that her and her teams have prepared most 10 

of the advice, and as chief executive I would get to see some but not all, 

and I think it’s probably just a more fulsome picture to understand it from 

their perspective. 

CROSS-EXAMINATION:  MS HAURAKI 

Q. Tēnā koe, Mrs Anderson.  I think I've always called you Ms Anderson, so 15 

I apologise for that.  

A. Tēnā koe, Ms Hauraki. 

Q. Now I see Mr Hodder’s covered a lot of ground with you, so I'm going to 

try and, going to jump around a little bit because he’s asked a lot of the 

questions that I wanted to ask, but there were a couple of things I think 20 

that I just wanted to clarify for myself based on the answers that you've 

given to him.  So if I do sort of repeat myself, I apologise.  So I think I just 

wanted to start probably at the most basic way, that in terms of resolving 

the rights in interests decision, when it comes to that I think what 

Mr Hodder described as the worst case scenario when groups can't work 25 

it out between themselves, from the Crown point of view mana whenua 

and tikanga are not overriding considerations, is that a fair summary? 

A. That's right, Ministers make the description based on the advice that we 

provide to them. 

Q. And that’s because the Crown doesn’t want to be the arbiter of tikanga, 30 

isn't it? 

A. That's right, and it doesn’t feel it has the capability to do so. 



931 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

Q. And at various points in your evidence, and I think you've gone through 

this in some depth with Mr Hodder, you talk about sort of the various 

associations that the Crown requires there to be in order to make an offer 

of redress.  So if I can just summarise that, my understanding of that is 

for cultural redress, for instance, the Crown requires there to be an 5 

association with the specific site, resource or area, and for commercial 

redress that’s a little bit more indirect, so that could just be to the general 

area, is that correct? 

A. That's correct. 

Q. And those associations might be of various kinds, but you agreed with my 10 

friend that tikanga is a basis upon which a group would or might claim an 

association or in a relationship to a particular area, isn't it? 

A. Yeah, sometimes I think when a group provides its particular narrative 

around a site, concepts involved in their expression of tikanga often drives 

the way that narrative is presented, whether those were customs or 15 

practices or values that that particular group held with the site, so it is 

expressed through those ways in the narrative provided about the site. 

Q. So I guess while not necessarily a requirement, when the Crown is 

dealing with associations that a group has expressed in terms of tikanga, 

the Crown is engaging in questions or touching on matters of tikanga 20 

when it considers those associations? 

A. Yes, I just think it's important to be really clear that when groups provide 

these narratives, they do not provide a clear headline, you know, “this is 

tikanga-related”.  They are talking about their associations to the site 

historically or customary practices they carried out there, and so I don't 25 

think there is, you could draw out of – not all of the narratives, but some 

of them, you couldn't draw out the tikanga elements separately from the 

narrative itself. 

Q. But it would be fair to say though that in some cases it’s probably 

abundantly clear that that association is formed on the basis of mana 30 

whenua or other tikanga-based relationships? 

A. Yes. 

Q. And I think there are also places where the Crown policy is more specific, 

and Mr Hodder took you through that in some detail yesterday, but for 
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instance when the Crown is considering whether to offer redress in 

relation to Crown forest land, for example, the Crown there must consider 

whether a group can demonstrate a threshold customary interest? 

A. Yes. 

Q. And if such a threshold interest has been demonstrated, then there are a 5 

number of other things that the Crown will consider, including the potential 

availability of other forest land – this is where there are overlapping 

interests I should say – the relative size of likely redress and then the 

relative strength of the various interests in that land? 

A. That's right. 10 

Q. And so where there are overlapping claims to Crown forestland, the 

relative strength of those various interests would go to, I'm assuming, one 

whether an offer of redress is made at all?  That’s a yes, I’m just going to, 

you're nodding – 

A. Yes, sorry. 15 

Q. And then to the extent that that redress is apportioned, that would affect 

the apportionment decision, wouldn't it? 

A. That’s exactly right. 

Q. So you've talked quite a lot about the distinctions between the basis on 

which something is offered, and cultural redress and commercial redress, 20 

we've talked about those distinctions between it being a specific or a more 

general association to the redress item.  And Crown forest land is offered 

as commercial redress, isn't it? 

A. Yes, it is.   There are a couple of other instances, just to be clear, where 

parts of Crown forest lands have been returned as cultural redress, so 25 

there are some instances in my mind where there were midden within the 

forests, and those sites are very sacred to Māori, and so we have 

preserved those and provided them as cultural redress.  But otherwise, 

yes, that's right. 

Q. So I'm right in saying then, apart from those sort of few examples where 30 

it’s gone back as cultural redress, that Crown forest is sort of an exception 

to the approach that the Crown would generally take in establishing a 

connection to a commercial redress item? 



933 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

A. Yes and no, so I understand your question, I think it’s often, you know, 

the association of a group in a Crown forest is in an area rather than a 

particular site, so in that way it can relate to commercial redress.  But if I 

understand your question correctly, I think it is slightly different to other 

forms of commercial redress.  Is that your question, Ms Hauraki? 5 

Q. Yes, I think that is my question.  I'm just wondering sort of how that 

approach developed, and whether it has anything to do with the fact that 

Crown forest licence lands are obviously part of the resumption regime 

that the Tribunal has, and the considerations that the Tribunal is required 

to make under that regime.  So just wondering where that particular 10 

distinction has come from in terms of the Crown’s policy? 

A. I think it just reflects that there was not much thought put into where 

Crown forest licensed land would go.  And so often Crown forest licensed 

land sits across, you know, different numbers of blocks, and so looking at 

interests often means that, you know, one block would sit in one region, 15 

another block would sit in another region, and so we've had to look at 

allocation in that way as well, and so I think it more reflects the fact that 

Crown forest licensed lands are more likely to include the interests of 

many groups and many places. 

MS HAURAKI ADDRESSES THE COURT – TIMETABLING (12:59:55) 20 

COURT ADJOURNS: 1.01 PM 
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COURT RESUMES: 2.14 PM 

CROSS-EXAMINATION CONTINUES:  MS HAURAKI 

Q. Kia ora ano, Ms Anderson. 

A. Kia ora. 

Q. So I think where I got to with my questions was we’d just sort of touched 5 

on the, our policy in relation to Crown forests but I’m going to move on a 

little bit now.  So to reflect on what you’ve said about the extent to which 

the Crown doesn’t accept near assertions of associations but it does 

undertake some kind of analysis.  So, I think you explored with my friend 

Mr Hodder that the Crown forms a view on the validity or the strength of 10 

associations based on all kinds of evidence and I won’t go through it all 

but which might include the Crown’s own commissioned research or 

research, Waitangi Tribunal reports if there’s been an inquiry in that area, 

and oral history or submissions from the groups themselves.  Is that 

correct? 15 

A. That’s correct. 

Q. And I think you said yesterday or it might’ve been this morning that when 

there’s a particularly strong interest, that will be identified in the advice 

that goes to the Minister? 

A. Yes. 20 

Q. So you differentiate the layers of interest and highlight I suppose where 

there’s a particularly strong assertion? 

A. I think where there is evidence of a strong interest, so not the mere 

assertion of it but going through those processes you described very well 

in relation to forming a view on that interest.   25 

Q. So you’d agree then I think that when the Crown is making or it comes to 

make a decision as to whether the redress is appropriate and whether 

there is I think the term that’s been used is a principled historical basis for 

an offer of redress, the Crown makes a judgement of some kind on the 

nature of the associations that have asserted having considered all of that 30 

evidence that’s before it? 

A. Yes. 
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Q. And so when those associations are expressed in terms of tikanga, and 

the evidence that’s been brought to the Crown’s attention or the evidence 

that’s before the Crown in terms of tikanga, is it fair to say that the Crown 

would be making some kind of judgement on that tikanga? 

A. If it is part of the narrative or the evidence that a group has given us, then 5 

on the merits of what’s in front of those making the judgements, they 

would then have to give the Minister some advice on that.  If it was a 

particularly difficult or complex area of tikanga, then we have in the past 

reached out for some help in understanding it and expressing it. 

Q. And that would certainly be the case I imagine when you’re dealing with 10 

redress in relation to Crown forests where there are lots of overlapping 

interests or more than one kind of group is asserting interests and they 

have to establish that they have a customary interest in relation to that 

land? 

A. Yes. 15 

Q. I guess I’ve just been reflecting on a discussion that you had with my 

friend Mr Hodder about whether the Crown would draw conclusions on 

whether a group has a predominant interest or I think and the context of 

that discussion is whether the historians would draw conclusions about 

whether a group has a predominant interest and I think while you said 20 

that the Crown is not in the practice of doing that, that you haven’t told 

them not to do that? 

A. Yes. 

Q. But that would be sort of consistent with your view I think which is at 

paragraph 79 of your evidence, where you say: “Where assertions of 25 

interests arise from assertions of tikanga or mana whenua, the Crown 

does not consider that it can or should adjudicate upon matters of tikanga 

or mana whenua. For example, groups sometimes have different views 

about when, as a matter of tikanga, customary interests may have been 

extinguished or subsumed into the interests of other groups. The Crown 30 

will not determine the tikanga that should apply, the content of that tikanga 

or how that tikanga should then be applied.”  So just thinking about that, 

when the Crown considers whether a group has established a customary 

interest, what I take from that paragraph of your evidence is as part of its 
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analysis of the historical sources or narratives, the Crown wouldn’t 

interrogate competing claims of tikanga or mana whenua or draw 

conclusions about whether customary interests may have been 

extinguished or subsumed into the interests of other groups where there 

are different views? 5 

1420 

A. I think – I agree with you in the first part of your question.  I’m not sure – 

if you can go through the second part of your question again I can 

determine if I agree or not. 

Q. It’s quite a long question, sorry.  I guess what I’m trying to get at is I mean 10 

when the Crown is making an assessment of whether – or assessing the 

relative strengths of interest or association and it has before it evidence 

of the kind that we’ve described or talked about, where there are different 

views expressed in the evidence, as part of its analysis of the evidence 

the Crown wouldn’t interrogate that where there are competing claims of 15 

tikanga or mana whenua or draw any conclusions about whether 

customary interests may have been extinguished or subsumed into the, 

you know, interests of others groups? 

A. I think that’s right in relation to the tikanga aspect.  I think when it comes 

to the customary interests and being subsumed, there is often some 20 

judgement made about that because one iwi’s narrative about 

intermarriage and warfare is often quite different from the other iwi’s 

narrative of that and quite often we have to, I don’t want to use this 

language, but seek as much truth as we can to the events that transpired 

that led to the intermarriage, and so I think in that way there are – there 25 

is information gathered around that, and I think there are relative 

judgements within that (inaudible 14:22:04).  I think I agree with you in 

relation to tikanga but I think the customary interests, particularly those 

described in paragraph 79, I think inherent in the process of advising 

Ministers we do do that.   30 

Q. Because I guess what I’m interested in is that those narratives probably 

form part of the overall kind of historical picture that we’re gathering and 

they might, you know, to sort of step away from whether they go to 

whether a group has a predominant interest or not, they probably go to 
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whether a group has any extant interest at all and where there’s a 

threshold that you have to establish in order of kind of get in the door for 

the redress there’s a judgement that is being made there and there is – 

there must be some kind of weighing of those different views.  So – sorry. 

A. Yes.  Yes, so I think there is definitely looking at those interests and I think 5 

where those interests appear to conflict with each other in a way that 

would affect the redress, we would have to I think look further into that 

and advise Ministers. 

Q. I might move on from that then.  So the next sort of thing that I want to 

discuss with you is in relation to how the Crown has approached this 10 

matter in sort of a slightly different context.  So you’ll be familiar with the 

resumption application that was made by the Wairarapa Moana 

Incorporation in relation to the Pouakani number 2 block? 

A. Yes. 

Q. And the history behind this land is that reserves were promised at the time 15 

the Crown acquired the land around Lake Wairarapa, those reserves 

were never provided and after quite a long and difficult process for 

Wairarapa Māori they were eventually granted lands by the Court at 

Pouakani and this is, you know, quite a long way from their traditional 

rohe or territory.  And then some of that land was taken for the purposes 20 

of hydroelectric development and to deal with what is now the Maraetai 

power scheme in circumstances which the Tribunal found to be a breach 

of the Treaty of Waitangi, that’s probably a fair summary of that claim, 

maybe a very brief summary of that claim, but would you agree? 

A. Yes, I do. 25 

Q. And this has obviously gone through a settlement process with 

Ngāti Kahungunu ki Wairarapa-ki Tāmaki Nui ā Rua but having failed to 

obtain, in their view, adequate redress in settlement negotiations the 

Wairarapa Moana Incorporation which represents the original owners of 

that block from whom it was taken has sought resumption from the 30 

Tribunal, so in other words they’ve asked the Tribunal to use its finding 

powers of recommendation and return that land to them, that’s correct, 

isn’t it? 

A. The Wairarapa Moana Trust, yes, that’s right. 
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Q. And the Crown has opposed the resumption application, hasn’t it? 

A. Yes. 

Q. And one of the arguments made by the Crown for opposing the 

application is that it would infringe on the interests of Ngāti Raukawa, are 

you familiar with that argument? 5 

A. I am. 

Q. And you’ll also be aware that Crown has fully and finally settled the claims 

of Ngāti Raukawa, hasn’t it? 

A. It has. 

Q. So I might just take you to a passage in the Crown’s closing submissions 10 

presented in the Tribunal, so that’s at 345.29765 of the common bundle.   

A. I have that. 

Q. Thank you.  And at paragraph 218 there’s a sort of a summary of the 

reasons why the Tribunal should not make interim recommendations 

under section 8A of the Treaty of Waitangi Act, ie it should not presume 15 

the lands are favour of the incorporation.  And at – 

A. Could I just ask (inaudible 14:26:49) a second, Ms Hauraki, we’re just 

trying to find it. 

Q. Sure.  Kei te pai.  

A. Paragraph 218, was it? 20 

Q. Yes please. 

A. Got it. 

Q. And at 218.4 one of the reasons that the Crown has opposed the 

application is that it’s not justified by virtue of any cultural connection that 

Wairarapa Māori have to the land and that will be consistent with the fact 25 

I suppose that, you know, it’s not within their traditional rohe, it was land 

that was, you know, quite far outside of that.  And then at 218.5 an 

additional reason is that it is opposed by tangata whenua of that land who 

say returning the land to Wairarapa Māori causes a fresh grievance to 

them.  And then if I can take you back a little bit to paragraphs 212, so 30 

from 212 through to 216 I don’t really mean to go through that in any detail 

but that sets out the reasons why Ngāti Raukawa and also actually 

Tūwharetoa have opposed that land being returned to Wairarapa Māori.  

And if I can summarise those reasons, it’s essentially on the basis that it 
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would be fundamental inconsistent with tikanga and undermine the 

mana whenua of Raukawa and Tūwharetoa, is that a fair summary? 

A. Of Raukawa Settlement Trust position, yes. 

Q. So in this submission the Crown’s clearly taking a position based on a 

view of tikanga and mana whenua, isn’t it? 5 

A. Is it?  Or is merely restating the position of the Raukawa Settlement 

Trust? 

Q. Well I think it’s restated the position of Ngāti Raukawa and 

Ngāti Tūwharetoa and then later on we see that it has opposed the return 

of those land to Wairarapa Māori on the basis that it’s opposed by 10 

tangata whenua at Pouakani?       

A. As one of the many reasons I think why the Crown opposes, yes. 

Q. So I mean I certainly don’t think this is the only reason that the Crown has 

opposed this resumption application but I suppose the point that I’m 

making that in this – this is a situation where the Crown is having regard 15 

to tikanga and defending the mana whenua of Ngāti Raukawa even 

though it committed a clear Treaty breach in relation to this land and 

Wairarapa Māori, do you agree with that? 

1430 

A. It also I think impacts very directly upon redress that was provided to 20 

Raukawa through its full and final Treaty settlement, and so I think, I’m 

not sure the Crown is framing it as a tikanga issue, rather a position that 

Raukawa, who are resident in the land that is now the dam, have opposed 

it.   

Q. So I’m just trying to reflect on what you’re saying there, you’re saying that 25 

the Crown’s having regard to the settlement that it has reached with 

Raukawa and the acknowledgements that it has given to Raukawa in 

relation to its mana whenua over the land and the redress that’s therefore 

provided? 

A. Yeah, I read and I’m not involved in the remedies but I read in the 30 

paragraph I think that we were – can you just go to the paragraph that we 

were at just before?  218.  Sorry I just need to refresh my mind.  So, is 

opposed by tangata whenua of that land, I don’t think we are ascribing 

mana whenua to Raukawa in making that statement but that is, that’s my 



940 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

understanding because there are also many of Maniapoto descent who 

would be tangata whenua of that land as well. 

Q. So there’s a distinction there on how the Crown would – well what is the 

distinction between tangata whenua and mana whenua in your view? 

A. I don’t know, that is my interpretation of what you’re asking me to read.  5 

I’m not involved in this but that’s how I read it. 

Q. Okay so the Crown then is clearly taking a position on the views of that 

tangata whenua have expressed the Raukawa, Tūwharetoa in this 

particular proceeding, and those groups have described themselves as 

having mana whenua over the land at Pouakani, based on what has been 10 

summarised in the submission? 

A. I’m not sure, I haven’t read their submissions. 

Q. Not to sort of labour the point but I guess as one final sort of, put this to 

you, the Crown is nonetheless saying that the Tribunal should have 

regard to the views of tangata whenua expressed in the way that they 15 

have in the submission? 

A. Yes, I think it says there that the Tribunal should have regard to the fact 

that the interim recommendations are opposed by tangata whenua as one 

of the six factors I can see there. 

Q. And more than have regard actually, the Crown is saying: “This is one of 20 

the reasons why the Tribunal should not return the land”? 

A. Yes, that’s how I read paragraph 218. 

Q. The final sort of theme that I want to touch on with you and I’m not actually 

sure whether you may want to – I’m not good with rugby analogies but 

give this to somebody else, but I think you or Mr Hodder established with 25 

you yesterday that you had had some involvement in Marutūāhu 

settlement potentially early on but you might have some sort of specific 

knowledge about that, so I just wanted to ask these questions of you.  

You’ll be aware that Marutūāhu is a confederation of iwi, isn’t it? 

A. Yes it is. 30 

Q. And confederations aren’t uncommon in Māori society, are they? 

A. No, they’re not. 



941 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

Q. And would you agree that whilst confederations exist at certain times and 

for certain purposes, each participant has its own mana and is 

independent of the confederation as well? 

A. Yes. 

Q. And within the Marutūāhu confederation, there are a number of iwi who 5 

whakapapa or who share a whakapapa to the ancestor Marutūāhu? 

A. Yes that’s my understanding. 

Q. And in the case of Ngāti Pāoa, this is not specifically through Pāoa is it, 

through his second wife, Tukutuku? 

A. I don’t know enough about the whakapapa (inaudible 14:35:19). 10 

Q. Kei te pai.   

A. Yes. 

Q. And each iwi within the confederation has its own territory as well, doesn’t 

it and that would be reflected or is reflected I think in the respective iwi 

settlements that the Crown has negotiated with each of the Marutūāhu 15 

iwi? 

A. It depends on the conditions within which the confederation chooses to 

operate, whether or not they have their own discrete parts or whether 

things are shared up, I don’t know if there’s a blanket application that – 

Q. But in relation to the Marutūāhu Collective, my understanding is the 20 

Crown has negotiated specific settlements with each of those iwi? 

A. That’s absolutely right. 

RE-EXAMINATION:  MR ALLAN 

Q. Mrs Anderson, you were asked some questions by my friend Mr Hodder 

concerning the practical consequences of the application of the Crown 25 

policy in terms of allowing space for tikanga? 

A. Yes. 

Q. And you said yesterday that there is space for tikanga and it happens 

often? 

A. Yes. 30 

Q. And you said after that in a response to a further question from Mr Hodder 

that there are examples where groups have taken time out and haven’t 

re-joined negotiations for years but others where the Crown maintains a 
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desire to settle but so does the settling group.  Now what are the 

examples that you had in mind of where groups have taken time out and 

haven’t re-joined negotiations for years? 

A. There’s a couple that spring to mind, some of the early settlements in 

Muriwhenua for instance, around the negotiation of matters like the 5 

Oneroa-a-Tōhe board.  Interests in all of the Crown forest licence lands 

in that area, as well as the Landcorp farms that were included in some fo 

those settlements.  There were a number of periods of time where 

negotiations stopped, either with one or some.  Actually not just with one 

because it took two, with a couple or all of those iwi while they were able 10 

to look at issues like representation on the Oneroa-a-Tōhe board.  They 

were able to reach agreement in that circumstance and were able to 

advise us of that.  In relation to the Crown forest licence land, they were 

unable to come to a shared view on that and the Crown made the 

decision.  There are other periods I think, you know this doesn’t just 15 

happen during negotiations proper.  Iwi take time out during at mandate 

processes, like Ngāi Tūhoe and Ngāti Ruapani have recently done to 

addressed matters of tikanga and takapapa.  They then resume their 

discussions with the Crown, it doesn’t mean one party is completely 

happy but they’ve had those discussions.  I think to go perhaps even 20 

further than I did this morning or just yesterday, you know I think there are 

more than a few negotiations over the last 20 years where you could point 

to periods in time where groups have chosen to or as part of an 

overlapping claims process decided to take conversations offline and to 

have them between themselves without the Crown present.  Some 25 

months might go by and they will ask us to provide a facilitator, sometimes 

they haven’t liked that facilitator so we’ll go and get another one, so we 

have followed those steps through with a number of Treaty settlements.  

I wouldn't say all Treaty settlements have had that, but I think it’s more 

than a few.  Would you like me to keep going with an example? 30 

1440 

Q. Yes, please. 

A. It just relies on my brain, that’s all I'm worried about.  My memory more 

than my brain.  I think I raised this morning Taranaki iwi, and I think as 
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you know Ngāti Tama and Ngāti Mutunga settled relatively early in the 

Treaty settlement context, and as Taranaki iwi came into negotiations just 

after Ngāti Ruanui, we saw, I think, that group of iwi take some time out 

to address overlapping issues between them.  We've seen attempts at it 

in the Chatham Islands.  Here in Wellington we saw Port Nicholson take 5 

time out with Ngāti Toa, and so it was Te Āti Awa, Ngāti Toa, and I'm 

trying to think, I think Ngāti Kahungunu and Rangitāne from Wairarapa 

might have been involved.  And that was around the nature of their 

interests around the Rimutakas and also around Wellington Harbour.  So 

I don't know if these were described as tikanga-based processes, but they 10 

certainly were subject to discussion between the groups on their own 

terms.  Some resulted in agreement and some did not.  So those are the 

examples that come to mind without testing my memory too much more. 

Q. Mr Tāmati Kruger has filed a brief of evidence in this proceeding in which 

he – his evidence to the effect that he was able to resolve matters virtually 15 

without crowd involvement.  Is that an example relevant to the matter 

we’re discussing now? 

A. I have the utmost respect for Mr Kruger, but I think my recollection is 

different.  My recollection is, you know, that a number – well at the outset 

of the negotiations we agreed who the iwi were that were likely to have 20 

overlapping interests with Tūhoe.  We identified some and they identified 

some, and then we went about a methodical set of meetings with each of 

those iwi.  I have the file notes from all of my staff that attended those 

where they attended sometimes by themselves, other times with Ngāi 

Tūhoe, and a set of actions were agreed coming out of those.  It would 25 

often require us, as negotiations progressed, to go back at key times to 

those.  I'm not saying that Mr Kruger and Tūhoe did not play a significant 

role in those, but I think to say that the Crown wasn’t involved isn't quite 

right.  It was a lot of time for the team to be involved.  They were in the 

nitty-gritty of those conversations, very difficult ones as well, and were, I 30 

think, key in carrying out the agreed next steps, whether that was the 

provision of more information, the provision of maps, or further meetings 

and organising those. 
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Q. You were asked some questions by Mr Hodder, or a question to the effect 

that there was no obligation preventing the Crown from requiring 

evidence of good faith efforts to engage in tikanga processes.  I'm 

paraphrasing here because I can't copy type as fast as a transcriber can.  

But you answered to the effect that: “We do that, Mr Hodder, nobody 5 

comes to this process without good faith.”  And I think you said it’s an 

exercise of rangatiratanga for parties to resolve whether and how to enter 

into discussions.  And I just wanted to ask you what the significance is of 

rangatiratanga in this context to the Crown’s policy. 

A. I think that’s the toughest question of the day.  I think I just rely on, you 10 

know, one of the things the Treaty talks to me about is, there is a 

kāwanatanga element to the Treaty, there is a rangatiratanga element to 

the Treaty, and then there is ōritetanga, the third article.  And I think there 

are decisions that sit in the realm of each of those things, particularly the 

first two, and my limited, and I need to be clear about this, my limited 15 

understanding would be that decisions about how groups conduct 

themselves, their tikanga, the way they want to apply themselves to 

certain processes lie in the domain of rangatiratanga.  It is not for the 

Crown to tell people how they should behave.  It is not for the Crown to 

prescribe the process by which they must reach agreement with their 20 

neighbours on matters that have been, you know, difficult for hundreds of 

years.  So that’s what I mean when I talk about rangatiratanga. 

Q. You were asked about the political dimension to Treaty settlements, and 

in response to a question on that you said that yes, there has been a 

commitment to settle across multiple governments, but each has a 25 

different focus.  I'm wondering if you can explain what differences in foci 

or focusses there might be between governments that you've 

experienced. 

A. I think that it has been, it’s more been the nature of the period of time 

within which that government comes into power.  You know, the first sets 30 

of negotiations were conducted in a way and under a government where 

we didn’t really know what the process was supposed to look like.  I 

remember documents back then that said the process would take two 

years, which was rather wishful thinking.  You then evolved, after having 
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done the first few settlements, to a government that was able to then rely 

on a process that had been used previously.  You come through a place 

where difficult Treaty settlements like the central North Island, the forestry 

settlement where the Government took a real focus on settling that as a 

group of claims and a group of iwi, because of the nature and extent of 5 

those overlapping interests.  Then you come through a period where there 

are now a number of Treaty settlements, and the landscape of 

overlapping issues looks different, where a number of – and we've come 

through a period of a number of Tribunal reports that have said to us that 

we need to improve our practices and the way we apply our policies, and 10 

so you then have a group of ministers that are focused on making sure 

that we are addressing those.  So it doesn’t change the process, but it 

says to each – each government has a different set of objectives, I 

suppose, as they come in.  A particular focus has been – a number of 

negotiations have stalled over time, and a particular focus of the last 15 

Government, I think in its second period in government, was to try and 

re-establish connections with some of those that had stalled for some time 

to see if there was a likelihood of restarting negotiations.  Recently the 

Government has said they want us to focus on areas where there have 

been no Treaty settlements.  You know, the fact that we are now at a 20 

point of only three remaining mandates to go in the Treaty claims process 

says we are again in a different era. 

Q. Lastly, Ms Anderson, I want to ask you some questions about the 

Kahungunu case, of which I was learning on the hoof, I have to say, so 

forgive me if my question seems awry, but you were taken to the Crown’s 25 

submissions, and you explained – in fact maybe if we go there please, 

document 345.29765.  And we were down at paragraph 218.  And you 

spoke to certain of those arguments in opposition to the resumption 

application and I’d like to draw your attention to 218.6, namely that the 

application if granted would be inconsistent with the Tribunal’s finding that 30 

the 1916 grant of the land to Wairarapa Māori was itself in breach of the 

Treaty, and just ask you to comment, if you can, on what significance the 

fact of that Waitangi Tribunal’s finding might have had on the Crown’s 

position? 
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1450 

A. I think it would largely be that we had remedied or looked to remedy that 

same breach in settlement negotiations with the Raukawa Settlement 

Trust and so now to be in a position where we were acting inconsistently 

with the breach we had just tried to acknowledge I think is the key tension 5 

there. 

QUESTIONS FROM THE COURT:   

Q. Mrs Anderson, we won’t keep you for very much longer but I do have 

three areas which I would find it helpful if you could assist me in.  The first 

one, you may have been asked this and I may have missed it or it may 10 

have been in your brief, I may have missed it, so I apologise.  I was 

wondering if you can tell me what your understanding is of the Crown’s 

position on Ngāti Whātua Ōrākei’s claims to mana whenua in Central 

Auckland? 

A. That’s a very good question.  I don’t think I have been asked that at all.  I 15 

think there is a couple of parts to it, your Honour, if I can sort of lead in 

that way.  I think the first is really that the context within which we have 

considered the claims of Ngāti Whātua Ōrākei has been the very 

well-known Crown Treaty settlement framework.  And, within that 

framework, it is our view that we have settled the claims of Ngāti Whātua 20 

fully and finally.  So that is one element to it.  I think the other part of it is 

the assertions from Ngāti Whātua of mana whenua have then become 

embroiled in overlapping claims discussions, there is not this overarching 

issue of mana whenua that is sitting outside of those parallel streams.  So 

mana whenua is in the context of overlapping claims being expressed 25 

through opposition to the claims of other iwi and we are dealing with those 

claims of mana whenua as we address each of those iwi settlements 

through overlapping claims.  That is what I understand to be – I’m not 

sure if that’s the legal position but that is indeed the way I think we have 

thought about it. 30 

Q. Well I think that tells me the contexts or two contexts in which the Crown 

thinks about the claims but does the Crown have a position on the validity 

of the claims to mana whenua or not? 
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A. I think it was probably expressed in the fact that we had a 2006 RFR area 

that was subsequently not agreed and it was overtaken by a wider RFR 

area that was to be shared across a number of iwi in Tāmaki Makaurau.  

And so the Crown does not agree that the 2006 RFR area was agreed 

through the settlement, it was overtaken through the Tāmaki Collective 5 

settlement.  Does that answer your question or is there more that I can 

give you? 

Q. Well, I think it does in part.  As I understand it, and my understanding 

evolves as each day goes on, as I understand it Ngāti Whātua Ōrākei is 

really saying that the 2006 RFR area is a convenient shorthand for the 10 

area in which they claim to have mana whenua.  So aside from the status 

of that area in the actual RFR in 2006 is the question of whether the 

Crown considers it does have mana whenua in that area or not.   

A. I, yeah, it’s hard to answer that question because the Crown in its 

framework would not have been granting a view on whether or not they 15 

held mana whenua.  And so I think the fact that we moved from an 

exclusive space to an inclusive space probably says that there were other 

interests in that area that the Crown needed to be aware of. 

Q. Thank you.  And my other question is really around the difference 

between the two organisations which you have in our heading.  I think I 20 

understand the role of OTS and, before that, (inaudible 14:56:19).  What’s 

the difference between the role of Te Arawhiti and OTS? 

A. That’s a great question.  It really is our role was limited really to a sort of 

– the Treaty settlement process in and of itself, the reset of the Treaty 

relationship or at least the basis for such a reset.  We also had I think the 25 

Takutai Moana Act and we administer that Act and engage with claimants 

or applicants under the Act.  The new – the Te Arawhiti space that we are 

moving into is a space of what happens after a Treaty settlement is 

reached and so part of that is our post settlement commitments unit which 

is now called the Kāhui Whakamana and the idea is really how do we 30 

make sure that the Crown implements the settlements that it has just 

agreed to and make sure that it follows through on what it said it would 

do in those deeds of settlement with iwi.  We find ourselves in a brokerage 

role when that is not happening to the satisfaction of iwi. 
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Q. So that’s brokerage with other department? 

A. Yes.  That’s right.  And I think moving forward from that, another element 

of Te Arawhiti’s role now is really in terms of what the pathway forward 

for the Māori-Crown relationship might look like.  So in a post Treaty 

settlement world what does a partnership really start to look like?  It’s a 5 

bit of greenfields, it’s a bit of future thinking.  It’s hard but it’s very 

fascinating of course.  So we are looking at things like, you know, what 

do good partnerships look like, what are the elements of good 

partnership.  We are looking at how do we help the Crown to be better 

engaged with Māori.  And of course we are the lead in upskilling the 10 

entirety of the public service in working with Māori.  And so we lead out 

on that work on behalf of Government.  So I think in some ways – sorry, 

your Honour, that was a very long way of expressing – 

Q. No, that’s all right.  Thank you. 

A. – but it really is looking at the journey of the Māori-Crown relationship 15 

from the sort of past to the present and the future and trying to help 

Government map out with our Treaty partner what that might look like. 

Q. So in that regard, there’s clearly, as you will have seen, a relationship 

issue between the Crown and Ngāti Whātua Ōrākei.  What are the sorts 

of mechanisms that the Crown has available to it to address the sort of 20 

breakdown that’s occurred there in a general sense? 

1500 

A. I think because it’s been carried out largely through one part of that, you 

know, mandate I talked to you about in a Treaty settlement context, it is 

hard to extrapolate it out into a future forward looking relationship around 25 

this issue.  But we are happy to, you know, think about that because, you 

know, our relationship with Ngāti Whātua Ōrākei is just as important as 

our relationship with everyone else.  And I think, you know, part of our 

new mandate is to look at how do we make sure that we are maintaining 

those relationships.  So I don't think, I don't know what the – how you 30 

address it, because it’s currently being addressed within a context where 

we have a Crown Treaty settlement framework and we are in litigation 

with each other rather than any other practical way, working through the 
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issues, and I'm not saying people haven't tried to do that, it’s just the 

context is not there for it. 

QUESTIONS ARISING:  MR HODDER 

Q. So Mrs Anderson, his Honour’s question was on the theme of, well, has 

the Crown actually got a view about whether Ngāti Whātua Ōrākei has 5 

mana whenua in what’s called the 2006 RFR area, or what it describes 

as heartland.  As I understood your answer, it was that you wouldn't have 

been granting a view, but that the move from an exclusive RFR area to 

an inclusive collective RFR area shows the Crown thought there were 

other interests.  Have I correctly summarised your answer? 10 

A. Yes, I think I also said, Mr Hodder, that it moved the instrument from being 

one of an exclusive nature to something that was more inclusive, through 

the collective. 

Q. I understand that that was the way in which settlements were ultimately 

achieved, but what I don’t understand is whether there was an actual 15 

decision that Ngāti Whātua’s claim was invalid? 

A. I don't think it was, I don't think we are in the business of calling things 

invalid, and so I don't think I would say that at all.  I think in the negotiation 

of the historical account, I think there were differing views between the 

Crown and Ngāti Whātua Ōrākei, and what was published is the agreed 20 

account, is what the parties could agree to. 

Q. The preceding question from his Honour was, does the Crown have a 

view on the validity of mana whenua claims by Ngāti Whātua in relation 

to that Central Auckland area.  Do I understand from your most recent 

answer that the Crown doesn’t have a view and doesn’t want to express 25 

a view? 

A. No, I think it was more that our view has been expressed in different ways.  

I think I did say that, to be fair to you, but I do think that that view is being 

expressed through three different parallel streams, which was what I was 

trying to articulate.  There is the part of that claim and assertion that was 30 

settled in the 2007 negotiations with Ngāti Whātua Ōrākei.  There is the 

expression of that mana whenua element to the objections to the 

settlements with other iwi in Tāmaki Makaurau, which we are addressing 
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through those processes.  Those are the streams within which we are 

answering some of that question. 

Q. That raises more issues, which is what I was warning his Honour about.  

You’re not suggesting that the fact that there was a settlement with Ngāti 

Whātua somehow extinguished their views about mana whenua in their 5 

rohe, are you? 

A. No, it just resulted in what we agreed was the interaction between the 

Crown and the breaches of the Treaty, and the nature of the interests of 

Ngāti Whātua led to the redress that it was offered in that Treaty 

settlement. 10 

Q. So I think I understand the proposition that somewhere in the move from 

an exclusive RFR to an inclusive RFR approach to settlement, there was 

likely a Crown view that Ngāti Whātua’s exclusive claims may not be fully 

upheld, but if we were looking for a decision on the Crown’s view about 

the validity of Ngāti Whātua’s claims to mana whenua in Central 15 

Auckland, could we find such a description documented anywhere? 

A. No. 

Q. And could we date that decision? 

A. Pardon? 

Q. Is there a date for that decision, if there was one? 20 

A. I said there wasn’t. 

Q. There was no decision? 

A. That I'm aware of. 

WITNESS EXCUSED 

25 
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MR HODDER CALLS 

VINCENT MICHAEL O’MALLEY (AFFIRMED) 

Q. So, Dr O’Malley, a few formalities before we get you to start reading some 

of your own prose.  Firstly, just for the record, you’re confirming that your 

full name is Vincent Michael O’Malley? 5 

A. I do. 

Q. And that you have prepared two briefs of evidence, the first being a 

statement of evidence dated the 3rd of June 2020? 

A. Yes, that's correct. 

Q. And the second is a reply statement dated the 24th of November 2020? 10 

A. Yes. 

Q. As well as the summary, which you'll be reading today? 

A. Yes. 

Q. Now in terms of the first two briefs we've just discussed, I understand 

there are some corrections that you wish to make, and I propose that we 15 

make those corrections, get you to sign those first two briefs, and then 

we'll have you read your summary.  So in terms of those corrections, the 

first one is in your first or 2 June 2020 brief at paragraph 48, as I 

understand it.  Have you got that? 

A. Yes. 20 

Q. And then if we go down about eight lines, we get a reference to a 

sentence saying: “There at Paruroa, today known as Little Muddy Creek,” 

my understanding is you want to correct “Little” to “Big Muddy Creek”? 

A. Yes. 

Q. If you could do that on the copy you've got by changing the word itself 25 

and then initialling the margin, please.  The other corrections, as I 

understand it, are to the reply statement dated 24 November 2020, the 

first of which is paragraph 41.  And about eight lines down there’s a 

sentence: “It might also include Richard Cruise’s statement,” and I 

understand you wish to change the reference to the maker of the 30 

statement to “Samuel Marsden”? 

A. Yes. 

Q. Okay, if you can please make that change and again initial the margin.  

Perhaps in similar vein on paragraph 55, then in the last sentence is a 
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reference to “Cruise”, again I understand you wish to change that to 

“Marsden”? 

A. Yes. 

1510 

Q. Same process please.  Now at the bottom of paragraph 58 on that 5 

statement, can I ask you please to sign and date it, the date being the 

11th of March.  And going back to your previous statement, the first one, 

on page 109 after paragraph 312, could you also sign and date that?  

Thank you, as you know they will be taken as read under the 

arrangements we’re working under but what will be read will be your 10 

summary of evidence which for the record has the common bundle 

number 345.29554 and as again I think you know you will read without 

reading the headings or the paragraph numbers or the footnotes for that 

matter.   

MR HODDER ADDRESSES THE COURT – HOUSEKEEPING (15:11:03) 15 

 

SUMMARY OF EVIDENCE OF DR VINCENT MICHAEL O’MALLEY  

 

1. This brief of evidence provides a review of Tāmaki Makaurau (Auckland) 

in the period from the establishment of the township of Auckland in 1840 20 

through to the second Ōrākei Native Land Court case in 1868, examining 

customary interests and tribal settlement patterns in the region, with a 

particular, though not exclusive, focus on the Tāmaki isthmus, 

encompassing an area between Te Whau and Ōtahuhu, the locations of 

two pre-1840 canoe portages. It also considers matters pertinent to an 25 

understanding of these issues, including the history of Māori settlement of 

the region prior to 1840, inter-tribal warfare in the early nineteenth century, 

various tribal relationships with the Crown after 1840, land transactions 

across the region and Native Land Court cases within the same area, as 

well as some pertinent evidence for the post-1868 period.1  30 
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Ngāti Whātua  

2. Ngāti Whātua Ōrākei consists of the three hapū Te Taoū, Ngā Oho and 

Te Uringutu. They trace their descent to the ancestor Tuperiri, who led the 

conquest of Tāmaki isthmus in the eighteenth century and whose four 

sons married surviving members of the Te Wai-o-Hua tribe thereby 5 

establishing rights to the lands based on both ancestry and conquest in 

their children and subsequent descendants. Te Kawau, later known by his 

baptismal name, Āpihai Te Kawau, was the grandson of Tuperiri (and the 

son of Tarahawaiki) and the leading Ngāti Whātua Ōrākei rangatira in the 

period between 1840 and 1868. One of Āpihai Te Kawau’s last major 10 

public acts before his death in 1869 was to lead the successful Ngāti 

Whātua claim to the 700-acre Ōrākei block in the Native Land Court.  

 

The nature of customary tenure  

3. Customary tenure was complex and nuanced but at the same time Māori 15 

carefully protected and guarded their rights and interests and had an acute 

awareness of where these were located. There were a number of take 

through which rights might be established. These included rights of 

discovery or original exploration, sometimes established through naming 

particular sites or landmarks. They also included rights based on ancestry 20 

provided ahi kā was exercised – that is, provided the home fires continued 

to be burned through occupation of the lands. However, occupation alone 

did not convey rights, just as ancestral claims that were not reinforced by 

occupation would eventually lapse. Rights might also be secured by tuku 

or customary gift, which would often be conditional. 25 

 

4. Lands might also be claimed through right of conquest (take raupatu). 

Conquest alone conveyed no rights to the land if these were not taken 

possession of by the conquerors. Where possession was taken of the 

land, conquest alone provided a tenuous and uncertain title. More 30 

commonly, steps would be taken to ensure the newcomers inter-married 

with the original occupants, thereby establishing rights through both 

ancestry and conquest in their descendants. 
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5. A hapū that exercised ahi kā over their lands might permit others to occupy 

these at times. In other cases, parties might squat on lands without any 

recognised right or permission. In such cases, regardless of whether 

permission had been given or not, the mere fact of occupation alone would 

not denote any title to the land. 5 

 

6. To say that customary tenure was complex and nuanced is not to suggest 

that Māori did not carefully protect and guard their rights and interests or 

have an acute awareness of the extent of such rights. Early European 

observers often commented on the extent to which rights were jealously 10 

defended. 

 

7. In the pre-contact era, Māori generally did not fence off or enclose areas 

in order to mark boundaries in the same way that Pākehā traditionally did, 

though these would sometimes be understood in terms of natural features 15 

such as rivers, trees or mountain ridges, or might be marked by pou 

whenua (posts). Although boundaries existed, they would not necessarily 

be accepted by all, especially where not defined on the ground, or subject 

to previous resolution following conflict or disputes between rival parties. 

In such cases zones of whenua tautohe (contested lands) between 20 

neighbouring groups might exist. 

 

8. In the post-1840 era formerly fluid and evolving rights were codified into 

more fixed ones for a wide range of uses, and that process inevitably 

involved some distortions of custom. 25 

 

Tāmaki Makaurau  

9. Tāmaki Makaurau was an attractive site for settlement from an early date 

and saw successive waves of migration, conquest and intermarriage. With 

its various portages, it was also an important transit point for parties 30 

travelling between Northland and further south, and after 1840 for Māori 

taking their produce to market in the newly-established township of 

Auckland.9  
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10. The first people to settle the Tāmaki area were known as Ngā Oho and 

descended from Toi and Ohomairangi. Later, some took the name Ngā 

Iwi. They subsequently mixed with and intermarried the crew of several 

early waka to visit the area, includingTainui.10  

 5 

11. By the eighteenth century the descendants of Ngā Oho and their 

intermarriages with other later arrivals were known as Te Wai-o-Hua. 

Named after the ancestor Te Hua-o-kaiwaka, they controlled the Tāmaki 

isthmus and were renowned for their wealth, power and resources.11  

 10 

Te Taoū and Te Wai-o-Hua Clash  

12. Te Wai-o-Hua under Kiwi Tāmaki were conquered by Te Taoū and their 

allies, led by the rangatira Tuperiri, in the mid-eighteenth century. Kiwi 

Tāmaki’s party suffered a heavy defeat at Paruroa (Big Muddy Creek) and 

Kiwi Tāmaki himself was killed. Further conflicts followed that 15 

consolidated Te Taoū’s control over the isthmus, including at Taurarua 

(Judges’ Bay) and elsewhere. Many of the non-Te Taoū members of the 

taua returned north again to Kaipara. But a section of Te Taoū under 

Tuperiri remained at Tāmaki, taking over residence of Maungakiekie pā, 

which was renamed Hikurangi. Other settlements were also established 20 

across the region at Ōnehunga and Ōrākei.12 

 

13. Extensive intermarriage and new tribal identities were forged as a result. 

Tuperiri’s own four sons married Wai-o-Hua women. The process of inter-

marriage forged stronger claims to the land, no longer based solely on the 25 

fragile grounds of conquest, but also for the descendants of these unions 

establishing ancestral connections with the lands that stretched back to 

the earliest occupants. Ngā Oho, referring to some of the descendants of 

these intermarriages, and Te Uringutu, a result of other such alliances, 

emerged in this way. Along with Te Taoū, they would later come to be 30 

seen as part of a new tribal grouping: Ngāti Whātua Ōrākei.13  

 

14. Ngāti Pāoa were gifted lands at Tauoma in the late eighteenth century (or 

held them by right of their own conquest over Te Wai-o-Hua in other 
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versions). By 1820 they had established a presence on the west bank of 

the Tāmaki River, firstly at Mokoia and later Mauinaina. By this time 

relations with Te Taoū, Ngā Oho and Te Uringutu were relatively settled 

after a period of conflicts between them and the Marutūāhu tribes.14  

 5 

15. When the missionary Samuel Marsden visited Tāmaki Makaurau in 1820, 

Āpihai Te Kawau told him (in the presence of Te Hīnaki of Ngāti Pāoa) 

that the land on the Waitematā belonged to him, thereby asserting his own 

chiefly authority over the district. Marsden confirmed that Āpihai Te Kawau 

and his brothers had extensive cultivations and possessed large tracts of 10 

land at Waitematā and elsewhere. Marsden also described the Ngāti Pāoa 

settlement at Mokoia as being a large one.15  

 

War with Ngāpuhi  

16. The relatively settled state of affairs at Tāmaki was not to last. Mokoia and 15 

Mauinaina were attacked and destroyed by a Ngāpuhi taua in 1821, with 

survivors taking refuge in Waikato. Āpihai Te Kawau and many of his men 

were then absent from the district as part of the Āmiowhenua taua that 

travelled around the North Island and therefore were spared a similar fate, 

while their families took refuge in the Waitākere Ranges. Āpihai Te 20 

Kawau’s followers subsequently spent several years moving around 

different places in the Waitematā and Kaipara districts, including Ōkahu. 

Ngāpuhi had previously (in around 1820) launched an unsuccessful attack 

on Mokoia and Mauinaina under Koperu, during which it was said Āpihai 

Te Kawau had come to Ngāti Pāoa’s aid.16  25 

 

17. After Te Ika-a-ranganui in 1825 (when a Ngāpuhi force inflicted major 

losses on various Ngāti Whātua parties that did not include Āpihai Te 

Kawau and his people), Apihai’s party took refuge in the Waikato district, 

staying alongside Ngāti Pāoa in the Maungatautari area. Following the 30 

Taumatawīwī battle in 1830-31, in which Ngāti Hauā and other Waikato 

groups defeated the Marutūāhu tribes and their allies, Āpihai Te Kawau 

and his tribe moved to Te Horo, in the Waipā district, returning to the 

Waitematā Harbour each year to fish.17  
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The return to Tāmaki Makaurau  

18. Under Te Wherowhero’s leadership, plans were hatched for the various 

tribes sheltering in Waikato to return north again. In 1835 around 600 

Ngāti Whātua moved north, initially settling around the Manukau Harbour 5 

but soon cultivating at Horotiu (in the vicinity of what later became Queen 

Street) and near Ōrākei, while building a pā at Ōkahu. Witnesses later 

confirmed that Ngāti Whātua were occupying Ōkahu and other sites by 

1840, while Ngāti Pāoa never settled again at Mokoia and Mauinaina in 

significant numbers because of the tapu placed on these pā following the 10 

large number of people killed there in 1821. They instead settled at 

Maraetai, Wharekawa, Waiheke Island and other places further east. As 

part of these arrangements various peace-making hui were held between 

the tribes and a large area of land south and east of the Tāmaki isthmus, 

that came to be known as the Fairburn Purchase, transacted with the 15 

missionary William Fairburn.18  

 

The tribes of Tāmaki at 1840  

19. 19 By 1840 several tribes had established or re-established a presence 

across the broader Tāmaki Makaurau region, including on and around the 20 

shores of the Manukau and Waitematā harbours.19  

 

20. They included Te Kawerau-a-Maki, who claimed descent from the 

eponymous ancestor Tawhiakiterangi (also known as Kawerau-a-Maki). 

Originally from the Kāwhia region, Te Kawerau-a-Maki moved north into 25 

the Kaipara area, where they increasingly clashed with Ngāti Whātua 

groups moving south into the same region. Periods of warfare were 

followed by peace-making marriages, as a result of which strong 

whakapapa connections were forged between the two tribes over future 

generations. Te Kawerau-a-Maki rights came to be recognised in the 30 

Waitākere region south of Taupaki. Their interests also extended across 

into the Mahurangi area, where the Crown entered into one of many (often 

overlapping) purchase deeds with the tribe after 1840.20  
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21. The Ngāi Tai tribe claimed descent from various Tainui ancestors, 

including Taihaua, Taikehu and Te Kete-ana-taua. Their customary 

interests came to be focused on the East Tāmaki area around Maraetai 

and further south into the Clevedon and Papakura districts, along with 

claiming interests in some of the Hauraki Gulf islands. 5 

 

22. Ngāti Te Ata are descended from Te Ata-i-Rēhia, a granddaughter of Te 

Hua-o-kaiwaka, the eponymous ancestor of Te Wai-o-Hua. Te Ata-i-Rēhia 

was gifted land at Waiuku in return for assistance rendered the local tribe 

and later married Tapuae, a Tainui rangatira who was killed in battle. Their 10 

primary area of interests stretched along the coast from Port Waikato 

north to the Manukau Harbour.22  

 

23. Various other groups that are today regarded as part of Waikato-Tainui, 

including Ngāti Tamaoho, Te Ākitai, Ngāti Apakura and Ngāti Mahuta, had 15 

also established (or in some cases re-established) a presence across the 

Tāmaki Makaurau region by 1840. Their interests were strongest in and 

around the Manukau Harbour but included some claims on the Waitematā 

side arising out of gifts made by Ngāti Whātua in the Remuera area.23  

 20 

24. Ngāti Pāoa are named after the Tainui chief Pāoa, who migrated from 

Ngāruawāhia to the Hauraki district and there married Tukutuku, a great-

granddaughter of Marutūāhu and granddaughter of the eponymous 

ancestor Tamaterā. Ngāti Pāoa emerged as one of the tribes of the 

Marutūāhu tribal confederation, their interests focused on the Pikiao 25 

district across to the western Hauraki Gulf towards Hapu-a-Kohe and the 

Hunua ranges. As noted previously, by the late eighteenth century, Ngāti 

Pāoa (a term that at times was used to encompass some or all of the other 

Marutūāhu tribes) had also established a presence on the Tāmaki 

isthmus, firstly at Mokoia and later, by 1820, at Mauinaina, both in the 30 

Panmure area.24  

 

25. The basis upon which Ngāti Pāoa occupied this area was either by right 

of conquest or by gift, depending on differing tribal traditions. However, 
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following the heavy losses suffered at the hands of Ngāpuhi in 1821, and 

the many slain who lay there, these sites became tapu and were not 

permanently occupied again. When Ngāti Pāoa returned from exile in the 

1830s they settled on Waiheke Island, at Whakatīwai, Ōrere and other 

locations. But they did not return to Mokoia and Mauinaina or settle 5 

permanently en masse elsewhere on the isthmus. Charles Terry, who 

visited ‘Mogia’ in October 1840 described the site as ‘quite deserted by 

natives’, though with ‘the remains of a most extensive Pa’ evident amid 

the dense overgrown vegetation. Members of Ngāti Pāoa, along with 

many other iwi, spent time at Ōrākei and Ōkahu, with Ngāti Whātua, or 10 

camping in places such as Mechanics Bay after 1840, in order to take 

advantage of the new trading opportunities that the establishment of the 

township of Auckland opened up. But that occupation was not grounded 

in any kind of customary take.25  

 15 

26. Te Taoū, Ngā Oho and Te Uringutu, who came collectively to be known 

as Ngāti Whātua, trace descent from the common tribal ancestor 

Tumutumuwhenua and from the Mahuhu-ki-te-rangi waka. They based 

their claims over the Tāmaki region on conquest over Te Wai-o-Hua at 

Paruroa and elsewhere and through intermarriage with survivors from that 20 

conquest that allowed the children of these unions to trace their 

connections with the region back to the first humans to settle the area. 

Following their own period in Waikato, they returned north to the Tāmaki 

region after 1835, initially settling at Pūponga Point/Cornwallis and 

elsewhere around the Manukau Harbour. Subsequent to this, they 25 

returned to the Tāmaki isthmus, initially cultivating at sites such as Horotiu 

and Rangitoto, before re-establishing settlements along the shores of the 

Waitematā Harbour by the late 1830s. European visitors to the area in 

1840 described encountering Āpihai Te Kawau and his people at Ōkahu 

and elsewhere and by the time of the Ōrākei Native Land Court hearing in 30 

1868, members of these tribes had been permanently occupying these 

places for the best part of three decades.26  
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The Treaty of Waitangi  

27. Ngāti Whātua chiefs Āpihai Te Kawau, Tinana and Te Rewiti signed the 

Treaty of Waitangi on 20 March 1840. Lieutenant-Governor William 

Hobson had the previous month inspected the Waitematā district and 

been impressed. It was probably at the Treaty signing ceremony with 5 

Captain William Symonds that Ngāti Whātua had indicated a desire for 

Pākehā to settle on their lands. A deputation of rangatira subsequently 

travelled north to the Bay of Islands to endeavour to persuade Hobson to 

settle amongst them.27  

 10 

28. On 18 September 1840 Ngāti Whātua rangatira signed an agreement with 

Crown officials making land on the shores of the Waitematā Harbour 

available for a new settlement. A 21-gun salute and celebratory luncheon 

followed, attended by over 100 Māori.28  

 15 

29. On 20 October 1840 a deed was signed in respect of the 3000-acre area 

included in the September agreement. Although framed as an agreement 

to cede or sell the lands in question, Ngāti Whātua regarded the 

arrangement quite differently. As Āpihai Te Kawau later insisted, ‘I did not 

sell it, I gave it to them’.29  20 

 

30. Between 1840 and 1855 Ngāti Whātua signed further deeds with the 

Crown covering most of the Tāmaki isthmus, other than the Kohimarama 

block sold by Ngāti Pāoa in May 1841, and other lands subject to pre-

emption waiver purchases and sold by the Waikato tribes who had been 25 

gifted these by Ngāti Whātua in return for their support during the long 

period of exile. For a time, Ngāti Whātua prospered as a result of the 

presence of the township on their lands. Auckland became a major trading 

port for Māori produce and iwi from across the North Island were attracted 

to the area. Many came and lived with Ngāti Whātua at Ōrākei and Ōkahu 30 

and this would have further boosted the prestige of the host tribes. 

However, Te Arawa and other iwi who had a substantial presence in 

Auckland through the 1850s in order to maximise their own trading and 
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commercial opportunities did not assert any customary rights over the 

lands upon which they lived.30  

 

31. At no point during these land transactions was there any evidence of 

protest or complaint from the Marutūāhu tribes about lands which they laid 5 

claim to being sold by others. By contrast, when in 1854 some Ngāti 

Whātua sold the Pukapuka block to the Crown, Te Wherowhero and the 

Waikato tribes threatened to levy war on them, since the lands had been 

gifted to his own brother, Kati. Likewise, Ngāti Whātua forcibly stopped 

the survey of the Kohimarama block in 1842, protesting that the boundary 10 

line intruded upon their own lands and successfully managing to have the 

line moved.31  

 

32. In other contexts the Marutūāhu tribes showed themselves more than 

willing to protest in the strongest possible fashion. In 1851, for example, a 15 

large fleet of war canoes descended on Auckland from the Hauraki district 

to protest the arrest of one of their rangatira.32  

 

33. It has been argued that during this period one way that Māori 

demonstrated and asserted mana was through transacting lands. In this 20 

context it was vital for rival parties who had been overlooked or excluded 

from these transactions to protest their exclusion, lest their lack of 

response be read as acknowledging the mana of the vendors. Often the 

government would respond by purchasing the interests of these rival 

claimants over the same area, as happened repeatedly through various 25 

transactions along the Mahurangi coastline. There, the Marutūāhu tribes 

signed the first deed in 1841. Ngāti Whātua and other iwi protested their 

exclusion and further deeds were signed acknowledging their interests in 

the same lands. Nothing like this took place in central Auckland. The 

Crown purchased most of the lands solely from Ngāti Whātua, without 30 

protest or incident of any kind.33  

 

34. When a major conference of chiefs from across the island was held at 

Mission Bay in 1860, Ngāti Whātua were widely acknowledged as the host 
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tribe, even though the Kohimarama Conference itself was officially 

organised by the government. Marutūāhu rangatira who were present for 

the hui did not challenge this acknowledgement of Ngāti Whātua’s 

standing.34  

COURT ADJOURNS: 3.31 PM 5 
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COURT RESUMES: 3.47 PM 

 

MR HODDER ADDRESSES THE COURT – HOUSEKEEPING (15:47:40) 

LEGAL DISCUSSION 

 5 

Contention of the Ōrākei Lands  

The 1868 Ōrākei Native Land Court case  

35. In 1862 Hetaraka Takapuna, of mixed Ngāti Pāoa and Ngāti Whātua 

descent, began a letter-writing campaign in an Auckland newspaper 

publicly questioning Ngāti Whātua’s right to the 700-acre Ōrākei lands. It 10 

is the first documented evidence of any protest about their occupation of 

these lands. He claimed that the rest of Auckland had been sold by Ngāti 

Whātua without permission and that he had not been aware of these 

transactions at the time because he was living with his own people in the 

Hauraki district. Ngāti Whātua vigorously rejected these allegations and 15 

accused Hetaraka of wanting to sell their land. They declared that they 

had never heard any complaints from Marutūāhu about their land dealings 

before Hetaraka’s letters first started appearing in the newspapers in 

1862. An 1865 deed of transfer for ten acres of Ōrākei signed by Hetaraka 

Takapuna confirms that he had promised the land to Charles de Thierry 20 

in return for assisting with efforts to secure title to the lands. De Thierry 

denied any personal interest in the case when he gave evidence in court 

in 1868.35  

 

36. In 1863 Āpihai Te Kawau wrote directly to Governor George Grey to 25 

defend his rights to the lands at Ōrākei.36  

 

37. These matters were tested in the Native Land Court in 1866, when 

Hetaraka Takapuna applied for title. The Native Land Court that emerged 

after 1865 was a highly flawed mechanism for determining customary 30 

rights and the nature of the titles it was able to issue under the various 

Native Land Acts often failed to reflect customary tenure fully or 

adequately. But that does not mean that the evidence put to the court, or 
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the court’s findings on that evidence, must necessarily be cast aside in 

toto. Instead, this material must be considered in its wider historical 

context, through examining this alongside and in conjunction with other 

evidence and the circumstances in which this was generated.37  

 5 

38. Hetaraka Takapuna claimed in evidence to have been living in Tāmaki 

since Governor FitzRoy’s time (1843-1845), even though he also stated 

that he had been unaware of Ngāti Whātua’s land sales (and had 

previously said this was because he was living elsewhere at the time). He 

alleged that it was he who had brought the first governor to Auckland when 10 

Ngāti Whātua’s role in this was abundantly clear from the evidence. He 

further claimed that, when he had first discovered Ngāti Whātua living at 

Ōrākei, he had been told by a senior Crown official, Chief Protector of 

Aborigines George Clarke Senior (a former missionary), to fight them for 

it. It is highly unlikely that Crown representatives would have sought to 15 

encourage inter-tribal warfare in the capital of the colony.38  

 

39. Āpihai Te Kawau and other witnesses told the court the lands at Ōrākei 

had been acknowledged as theirs since 1840. They had only heard any 

suggestion otherwise when Hetaraka began writing to the newspaper a 20 

few years earlier. When Hetaraka and others of his tribe came to Ōrākei 

they did so as guests.39  

 

40. The court found that Hetaraka had ‘entirely failed’ in his claim and that 

Āpihai Te Kawau and his people had been in occupation of the lands since 25 

before the foundation of the colony. Hetaraka Takapuna appealed the 

judgment and the case was eventually re-heard in 1868. Between the two 

hearings Ngāti Whātua individuals were awarded title to Te Wharau block, 

at Pakuranga, on an uncontested basis.40  

 30 

The 1868 rehearing  

41. Chief Judge Fenton presided over the court alongside Assessor Henare 

Pukuatua of Te Arawa. The 1868 case featured the inclusion of a number 

of Waikato parties who had not previously appeared at the 1866 hearings 
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and who did not challenge the claims of Āpihai Te Kawau but sought 

inclusion in the title as co-claimants.41  

 

42. Āpihai Te Kawau and Ngāti Whātua sought exclusive title to the 700-acre 

Ōrākei block but acknowledged Ngāti Pāoa rights at Mokoia and 5 

Mauinaina by virtue of the Tauoma tuku. By contrast, Hetaraka Takapuna 

claimed exclusive rights over the whole of the Tāmaki isthmus and 

declared that he was the sole surviving Wai-o-Hua member (at other times 

he claimed to be the sole Ngāti Tai survivor). If the court accepted his case 

in total then Te Taoū, Ngā Oho and Te Uringutu would have been evicted 10 

from lands they had been occupying continuously for almost three 

decades since returning from Waikato, in order to make ways for others 

who lived on Waiheke Island or elsewhere.42  

 

43. Other Marutūāhu witnesses insisted their own rights west of the Tāmaki 15 

River did not stem from any tuku of Tauoma lands but from their own role 

in the conquest of Wai-o-Hua. They maintained Ngāti Whātua had only 

occupied Ōrākei after being given permission to do so by the Ngāti Pāoa 

rangatira Kahukoti.43  

 20 

44. Āpihai Te Kawau claimed on the basis of conquest over Wai-o-Hua at the 

time of Kiwi Tāmaki along with ancestry based on intermarriage that 

allowed them to trace their descent back to the earliest people to reside in 

the region, along with occupation since the mid-eighteenth century that 

had been broken only briefly during their time of refuge in Waikato during 25 

the Musket Wars. Whereas Hetaraka Takapuna had insisted on exclusive 

rights, Āpihai Te Kawau and the other Ngāti Whātua witnesses were 

prepared to acknowledge Ngāti Pāoa’s rights at Mokoia and Mauinaina, 

though on the basis of a gift rather than conquest. Āpihai also 

acknowledged that many different parties had come to the Waitematā to 30 

fish, spending time with Ngāti Whātua at Ōrākei and Ōkahu. But he denied 

that this temporary and seasonal occupation translated into any legitimate 

claim to own the lands.44 
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The Court’s judgment  

45. 45 Chief Judge Fenton delivered the court’s interlocutory judgment on 22 

December 1868, ordering certificate of title to issue in favour of the Te 

Taoū, Ngā Oho and Te Uringutu claimants and dismissing the counter-

claims of Hetaraka Takapuna for exclusive title and those of the Waikato 5 

claimants for inclusion alongside Āpihai Te Kawau and his people.45  

 

46. In some cases involving very large land blocks, the Native Land Court’s 

judgment might be no more than a few paragraphs. But Fenton set out at 

length the court’s reasoning in finding in favour of Ngāti Whātua in respect 10 

of the 700-acre Ōrākei block. The decision was a transparent one in that 

the basis upon which the court reached its verdict was clearly outlined and 

explained in some detail.46  

 

47. The court’s judgment noted that multiple witnesses with no interest in the 15 

case, including both Māori and Pākehā, had testified in support of the 

Ngāti Whātua case. Its judgment was a lengthy one that left little room for 

doubt as to why it had found solely in favour of the Ngāti Whātua 

claimants. Hetaraka Takapuna’s claim was considered the weakest, and 

his claim to be the sole Wai-o-Hua unconvincing. Chief Judge Fenton 20 

noted that Ngāti Whātua had sold much of the isthmus without any word 

of protest from Ngāti Pāoa, in contrast with the Waikato reaction to news 

of the small Pukapuka block being sold in 1854. Some Ngāti Pāoa had 

spent time living with Ngāti Whātua at Ōkahu after 1840 but so had people 

from iwi from across the North Island. Being the recipient of hospitality 25 

from another iwi did not provide a basis for claiming customary rights and 

Fenton found the claim that Ngāti Whātua had merely occupied Auckland 

by permission to be unconvincing.47  

 

48. The fact that most of the central Auckland lands had been sold by the mid-30 

1850s meant the Native Land Court was never required to make 

determinations on customary rights across the Tāmaki isthmus more 

broadly. However, those earlier sales, mostly made by Ngāti Whātua, 

were significant pieces of evidence in their own right, given the lack of 
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vociferous protest from the Marutūāhu tribes about the fact that, if the case 

presented by these tribes in the Ōrākei hearings is accepted as in any way 

accurate, then a tribe (Ngāti Whātua) with no customary rights at Tāmaki 

whatsoever had sold tens of thousands of acres of land belonging to 

others without the slightest right to do so. By contrast, when Ngāti Whātua 5 

attempted to sell a relatively small piece of land that the Waikato tribes 

believed they had rights to, the response was instantaneous and 

strong.48  

 

The Court’s use of the ‘1840’ Rule  10 

49. During the course of the Ōrākei judgment, the court cited the ‘1840 rule’ 

first enunciated in the Compensation Court, and subsequently applied in 

the Native Land Court, which held that modifications to customary 

occupation after 1840 that were grounded in violence could not be 

recognised or upheld by the court. However, it is not apparent that this 15 

had any significant influence on the outcome of the Ōrākei case.49  

 

50. From the time that the township of Auckland was established in 

September 1840, Māori from throughout the North Island were drawn to 

the location because of the trading and other opportunities open to them. 20 

Many camped along the foreshore in various locations. In 1841 the need 

to set aside land for ‘Thames Natives’ visiting Auckland to trade had been 

highlighted by officials. A section of 6 acres 1 rood in St George’s Bay was 

identified as a suitable site early in 1842, both for these purposes and for 

a school, church and cemetery, with part to be leased to raise funds for 25 

the school.50  

 

St George’s Bay Endowment Land  

51. In 1850 a hostelry was opened on a different site, in Mechanics Bay. It 

was open to all Māori, along with indigent Pākehā. The following year the 30 

St George’s Bay land was reserved as an endowment for the maintenance 

of the Mechanics Bay hostel. The hostel was not specifically intended for 

the benefit of the Marutūāhu tribes and there is no contemporary evidence 

that it had been promised as payment for Mauinaina and Mokoia.51  
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Petition concerning Hostel Lands  

52. In 1897 Wawa Tuahiahi and 14 others of Ōrākei petitioned for an inquiry 

into ownership of the Mechanics Bay hostel site. The petition referred to 

£3,000 in accumulated rentals, which suggests he may have been 5 

referring to the hostel endowment lands at St George’s Bay instead. 

These had been leased to private parties since being set aside. Wawa 

Tuahiahi’s petition was rejected, but the government decided at this time 

to transfer management of the hostel to the Public Trustee, who already 

administered the hostel endowment lands and their leases.52  10 

 

Taurarua protests  

53. Ngāti Whātua also protested repeatedly over many years (between at 

least 1848 and 1871) the Crown’s claim on a 252-acre area of land at 

Taurarua (Judges’ Bay), which they maintained had wrongly been 15 

included in the October 1840 central Auckland land deed. In 1848 a 

delegation of Ngāti Whātua chiefs was advised that they had failed to 

establish their claim. Despite this, they persisted in pressing the matter in 

various ways, including raising the grievance at the 1860 Kohimarama 

Conference. Although an 1871 petition on this matter was rejected, Ngāti 20 

Whātua had protested the loss of these lands over more than two decades 

in multiple ways.53  

 

The Pukapuka Lands  

54. As noted previously, the Waikato tribes had also protested vigorously 25 

when Ngāti Whātua sold the Pukapuka block in 1854, despite these lands 

having previously been gifted to Te Wherowhero’s own brother. Following 

the threat of violent confrontation, the Crown unofficially agreed to return 

the lands to Waikato. That was complicated by the outbreak of war in 

1863. In 1872 Paora Tuhaere attended a hui in the King Country at which 30 

it was said the lands had been given back to Ngāti Whātua.54  

 

55. But in 1890 a Native Land Court inquiry was held to determine the names 

of those who should be included in the Crown grant for the block. The 
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court found in favour of the Waikato claimants, dismissing Pāora 

Tūhaere’s application to be included. It ruled that it was unable to 

determine ownership on the basis of custom and that any alleged 

promises to restore the land to Ngāti Whātua could have no legal effect. 

Although the Marutūāhu tribes had previously claimed exclusive title over 5 

the whole of the Tāmaki isthmus, they made no application for inclusion. 

Had Ngāti Whātua gifted to another iwi lands that did not belong to them 

in the first place that would likely have had serious ramifications. But there 

is no evidence to suggest that the Marutūāhu tribes ever registered their 

own claims to the Pukapuka land through any kind of protest or other 10 

action. Hetaraka Takapuna claimed during the 1868 Ōrākei hearings to 

have been unaware of the gifts of land at Remuera to the Waikato tribes. 

If so, then he must also have been unaware of the massive hākari hosted 

by the Waikato tribes at Remuera in 1844, attended by thousands of 

people, even though claiming to have lived in the Tāmaki region since the 15 

time of Governor FitzRoy (1843 to 1845).55  

 

Late nineteenth century occupation  

56. Census data for the late nineteenth century places Ngāti Whātua at 

Ōrākei, while the main sites of Ngāti Pāoa settlement were further east, at 20 

Whakatīwai, Ōrere, Waiheke Island and elsewhere. Ngāti Whātua 

continued to occupy the Ōrākei lands until their eventual eviction in 1952, 

after decades of sustained pressure to part with their last remaining lands 

on the isthmus. Prior to then Ngāti Whātua had occupied these lands 

continuously for more than a century after returning from their period of 25 

exile in the Waikato after 1835.56  

 

Ngāti Whātua governance  

57. Ngāti Whātua’s ultimately unsuccessful efforts to retain their 700-acre 

reserve at Ōrākei in the face of considerable legal chicanery and broken 30 

Treaty promises is well-documented. But along with the last of their lands 

on the isthmus, under rangatira such as Pāora Tūhaere and his 

successors, Ngāti Whātua also sought to exercise some measure of 

meaningful self-governance over their own affairs and were active 
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supporters of campaigns calling on the Crown to establish legally-

recognised governance bodies within Māori communities.57  

 

58. When the Native Committees Act was passed in 1883 all of Auckland was 

placed in the Kaipara Native Committee district. When the voting districts 5 

of the unofficial Māori Parliament were published in 1899 they included 

three members elected for the Auckland and Kaipara districts, 

encompassing Ngāti Whātua and those hapū living inside the takiwā. 

Ngāti Pāoa and the other Marutūāhu iwi were included in the Hauraki 

district and able to elect four members. Because the Crown refused to 10 

recognise the Māori Parliament, the determination of its electoral districts 

was solely a matter for Māori involved in the Kotahitanga (Māori 

Parliament) movement.58  

 

59. In 1901 districts under the Native Councils Act 1900 were gazetted. They 15 

included the Ngati-Whatua District, extending along the coast from the 

adjacent Whangarei District as far south as the Tāmaki Bridge at 

Panmure. In 1948 the Ōrākei Tribal Committee under the Maori Social and 

Economic Advancement Act 1945 was gazetted. It covered an area 

extending from Ōrākei Road to the western shores of the Tāmaki River. 20 

Later governance bodies were established to run Ōrākei Marae or to 

receive and manage assets on behalf of Ngāti Whātua Ōrākei.59  

 

SUMMARY OF MY REPLY EVIDENCE  

 25 

60. In this section of my summary I focus primarily on key points of difference 

I have identified between my evidence and that offered by the historian 

witnesses for other parties. I have commented on the main points and 

themes in the historical evidence for other parties that I disagree with. 

Where I do not comment on a point made, that should not necessarily be 30 

taken as agreement. For the purposes of this summary it has not been 

possible to include every discrete point made in my reply evidence.  
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My historical methodology  

61. First, I will respond to comments from Mr McBurney and Professor 

Belgrave relating to the methodology I have used to produce my evidence 

in this proceeding. Both Mr McBurney and Professor Belgrave have 

criticised my reliance on the Fenton judgment. Further, Professor 5 

Belgrave suggests that evidence given before the Native Land Court 

constitutes tribal traditions that should not be critically analysed using the 

standard historical methodologies, a method that I have applied to 

producing my evidence.60  

 10 

62. In assessing the Fenton decision and the evidence before that Court, I 

have taken into account the wider historical context, and have examined 

the evidence alongside and in conjunction with other evidence, and the 

circumstances in which it was generated. That is why my evidence in chief 

has examined a much broader range of other evidence, including Crown 15 

purchase activity and Māori responses to this, the establishment of the 

settlement of Auckland, early European visitors, the Kohimarama 

Conference and other events. In fact, of the 109 pages that constitutes my 

statement of evidence, just 25 are specifically devoted to the two Ōrākei 

Native Land Court cases. Even if we were to ignore the Ōrākei case 20 

entirely, there would still be a range of other sources and relevant events 

to draw upon.61  

 

63. Regarding Professor Belgrave’s suggestion that evidence given before 

the Native Land Court constitutes tribal traditions that should not be 25 

critically analysed using the standard historical methodologies, I would 

query both the assumption that such evidence should be equated with 

tribal tradition and secondly the notion that such evidence should not be 

tested for context, internal consistency and external corroboration, in the 

same way that any other evidence would be treated. To do otherwise, I 30 

would suggest, is to abdicate the historian’s role to strive towards some 

kind of understanding of the past grounded in evidence in favour of a 

postmodernist outlook which eschews any kind of search for objective 

reality.62  
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64. Although evidence presented before the court might incorporate tribal 

traditions, it could include much else besides, including as Dr Ballara 

notes, at times outright falsehoods advanced with a view to securing title 

to a particular piece of land. To suggest that we should simply take all 5 

such evidence at face value and not critically analyse it is in my view a 

dereliction of the historian’s duty.63  

 

65. This is not a matter of preferring one tradition over another, as Professor 

Belgrave puts it, but of critically assessing the evidence, employing the 10 

usual historical methodologies. That is not ‘advocacy history’: it is what 

historians are expected to do.64  

 

Professor Belgrave’s analysis of the Native Land Court evidence  

66. When it comes to evidence presented in the Ōrākei Native Land Court 15 

case, Professor Belgrave accepts at face value a number of statements 

made by Marutūāhu witnesses, even when these are contrary to known 

facts.65 I have also found Professor Belgrave’s analysis of the evidence 

presented by Ngāti Whātua witnesses in the Native Land Court 

inconsistent. At one point, he argues those witnesses provided ‘very little’ 20 

evidence of occupation. Somewhat contradicting this, elsewhere he states 

that ‘On balance, the evidence suggests that Ngāti Whātua were at Ōrākei 

and Ōkahu’.66  

 

67. Professor Belgrave asks, ‘on what basis does one interpretation become 25 

preferable than another?’ Historians are frequently confronted with 

contradictory, confusing or incomplete evidence. Attempting to make 

some sense of it is what we do. In this respect, there is nothing exceptional 

or novel about the Ōrākei Native Land Court case.67  

 30 

Reply to Peter McBurney  

68. I have reviewed the evidence of Peter McBurney, and make the following 

points in reply.68  
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69. Mr McBurney suggests that the fact Ngāti Whātua had transacted much 

of the Tāmaki isthmus to the Crown was a factor in the Native Land Court’s 

decision with respect to the Ōrākei lands.69 Fenton can be criticised on 

many grounds. But he fiercely guarded the independence of his Court. 

And in the case of Ōrākei, given a Crown official appeared on behalf of 5 

the Marutūāhu tribes, it is by no means clear that the Crown’s preferred 

outcome was for Ngāti Whātua to be awarded title.70  

 

70. Mr McBurney quotes Dr Angela Ballara’s suggestion that “if Āpihai Te 

Kawau was born in the 1790s then Tuperiri’s raupatu were more likely to 10 

have taken place in the 1780s or 1790s”. However, when Pāora Tūhaere 

announced Āpihai Te Kawau’s death in 1869 he stated that Āpihai was 90 

years of age or older (‘neke ake ranei i Te 90’). That would place his birth 

in the 1770s, while variations in the ages of fathers at birth could also 

make a big difference in terms of dating events by generations. Later in 15 

his own evidence, Mr McBurney acknowledges these “variations in 

generational spans”.71  

 

71. Mr McBurney states that his evidence “is not intended to deny the 

legitimate and enduring customary rights of Ngāti Whātua o Ōrākei” but 20 

that the point at issue is “the notion that the Native Land Court’s Ōrākei 

Decision is a secure basis for Ngāti Whātua o Ōrākei to claim exclusive 

rights across the Tāmaki isthmus”.72  

 

72. Nowhere in my evidence in chief do I make such a claim. Mr McBurney’s 25 

statements are premised on an incorrect assumption and a misreading of 

my evidence.73  

73. Mr McBurney states that Hetaraka Takapuna objected to Āpihai Te 

Kawau’s claims “on account of Apihai claiming that Te Taoū/Ngāti Whātua 

held exclusive rights to the isthmus, not that they had no rights at all”.74 30 

That is a misreading of the evidence on two counts. First, Āpihai Te Kawau 

claimed exclusive rights to Ōrākei, the 700-acre block under consideration 

by the Court. He did not claim exclusive rights over the entire isthmus, 

acknowledging Ngāti Pāoa rights at Mokoia and Mauinaina by virtue of the 
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Tauoma tuku. By contrast, Hetaraka Takapuna declared that Āpihai Te 

Kawau and his people had no rights on the isthmus. In 1863 he had 

suggested they should return to their own lands at Muriwhenua. As I 

stated in my evidence in chief, had the Court accepted his case then Ngāti 

Whātua would have been evicted from lands they had been in continuous 5 

occupation of for around three decades, since their return from Waikato.75  

 

Reply to Mark Derby  

74. I have reviewed the report by Mark Derby and Tanja Rother, ‘Te Ākitai 

Waiohua Customary Interests in Three Central Auckland sites’. I make the 10 

following comments in reply.76  

 

75. The report by Mr Derby and Dr Rother explores Te Ākitai Waiohua 

connections with three properties on the Tāmaki isthmus. Many of the 

associations that are highlighted pre-date the raupatu of Tuperiri.77 What 15 

is missing from the report is evidence of later occupation of these sites, 

involvement in transacting these lands with the Crown or private parties, 

or protests or appeals against other iwi transacting these lands.78 The 

Hillsborough Road property appears the exception to this, but was one of 

a number of properties gifted by Ngāti Whātua to various Tainui groups. 20 

Ngāti Whātua were later adamant that the underlying title to these lands 

remained with them.79 However, I note that Mr Macky provides a different 

title history for the property.80  

 

76. Many senior Ngāti Whātua rangatira undoubtedly had strong Waiohua 25 

whakapapa following the eighteenth century conquest of Tāmaki and 

intermarriage with surviving Waiohua tribal members. That helped to 

buttress their claims over the isthmus. But as I noted in my evidence in 

chief, whakapapa alone did not convey rights in the absence of 

occupation. Te Ākitai Waiohua and others did spend some time fishing 30 

along the shores of the Waitematā after 1840. But there is nothing to 

suggest that independent communities of Te Ākitai Waiohua occupied the 

properties in question.81  
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Evidence of Michael William Macky  

77. I now comment on the evidence of Michael Macky, focusing solely on the 

adequacy of the Crown’s processes for assessing customary interests. Mr 

Macky notes the shift from assessments that found Ngāti Whātua to have 

“dominant historical interests” across the Tāmaki isthmus towards a new 5 

approach, following the Waitangi Tribunal’s highly critical Tāmaki 

Makaurau Settlement Process Report that simply recorded all known 

interests without any attempt to weigh them.82  

 

78. Mr Macky sets out the range of sources which historians are expected to 10 

consult in the course of making these determinations. This is fine as far 

as it goes.83 A bigger problem would seem to be the time available to 

historians to undertake these reviews, which is often woefully inadequate 

for the task in hand, meaning the full range of available sources may not 

be consulted.84  15 

 

79. The Crown often commission what are known as eminent historian 

reviews to consider the draft text of agreed historical accounts before 

these are finalised as part of Treaty settlement negotiations.85 The 

Brooking review of the draft Ngāti Whātua historical account, mentioned 20 

in Mr Macky’s evidence, is one example. 

 

80. However, it appears that similar independent reviews by eminent 

historians of assessments made with respect to customary interests are 

not conducted. Where independent historians are commissioned by the 25 

Crown to contribute towards assessments of customary rights, their 

reviews sometimes fail to traverse the full range of sources highlighted by 

Mr Macky. Instead, it would seem, these are sometimes done in a very 

time-constricted manner, leading to the historians involved inevitably 

falling back on a narrow range of secondary sources for their 30 

assessments.  

 

Evidence of Professor Michael Peter Belgrave  

81. I now reply to the evidence of Professor Belgrave.  
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Boundaries  

82. Professor Belgrave states that “the idea of customary interests as 

territorial, with known and accepted boundaries, is highly unusual, as are 

Ngāti Whatua’s claims of an exclusive territory within these 5 

boundaries”.86  

 

83. I would suggest that Professor Belgrave’s view that both boundaries and 

exclusive areas of interest were ‘highly unusual’ is itself unusual among 

scholars to consider these issues. It is also at odds with Professor 10 

Belgrave’s own previously expressed views.87  

 

84. Boundaries existed in custom and could be fluid, poorly defined or 

disputed where the interests of neighbouring groups intersected and 

overlapped. They were not fixed and immutable but subject to change 15 

according to circumstances. But as Dr Ballara states, “land invariably 

belonged to someone, and the concept of land ownership was known and 

recognised”.88  

 

Ngāti Whātua’s occupation of Waitematā  20 

85. 85 In his brief, Professor Belgrave expresses the view that Ngāti Whātua 

were a Manukau and Kaipara people without any occupation of the 

Watematā until around 1840. I have a few comments on these statements. 

Firstly, Professor Belgrave seems to equate ‘occupation’ with having 

permanent residences on the land. That is inconsistent with Māori forms 25 

of land tenure, and the highly mobile nature of Māori society in the early 

nineteenth century.89  

 

86. Secondly, Professor Belgrave’s conclusion is at odds with a great deal of 

evidence, some of it cited in his own brief. These include Āpihai Te 30 

Kawau’s statement to the missionary Samuel Marsden in 1820 that Te 

Waitematā “belonged to him”. Significantly, that statement was made in 

the presence of a leading Ngāti Paoa rangatira, who apparently did not 

challenge or attempt to refute this. It might also include Marsden’s 
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statement that Āpihai Te Kawau and his brothers “possess large tracts of 

land on the Wyeteematta”. These are pieces of evidence independent of 

the Native Land Court testimony that Professor Belgrave says we should 

not attempt to critically analyse.90  

 5 

Land Transactions and Gifts  

87. Professor Belgrave states that Marutūāhu witnesses at the Ōrākei Native 

Land Court hearing “did not deal with the sale of the site of the city of 

Auckland...by Ngāti Whātua or the gift of Pukapuka” and that how they 

might have explained these assertions of interests on the Waitemata side 10 

of the isthmus “is unknown, for both the sale and the gift would appear to 

be a significant challenge to customary claims”.91  

 

88. It is true that quite how Ngāti Whātua were able to tuku the Pukapuka 

lands to Tainui if they had no customary rights to them was not explained 15 

by Marutūāhu witnesses. To tuku lands belonging to someone else would 

have constituted a serious breach of tikanga. And it is not as if the whole 

thing was kept under wraps. In May 1844 the Tainui tribes hosted a 

massive hākari (feast) on their Remuera estate, attended by an estimated 

3400 Māori from multiple iwi and hapū, and around 1000 Pākehā.92  20 

 

89. But it is not entirely correct that the land sales were not discussed by 

Marutūāhu witnesses during the Ōrākei Native Land Court hearing. As 

noted above, some witnesses claimed that Ngāti Pāoa had sold all the 

lands at Tāmaki or that any lands sold by Ngāti Whātua had been 25 

transacted in secret. Neither claim withstands serious scrutiny.93  

 

NOTE ON EXPERTS’ CONFERENCE  

 

90. I also wish to briefly outline what was agreed at the historians’ expert 30 

conference as I recall it, by reference to the report filed by the plaintiff on 

17 February (Plaintiff’s report), and the report filed by Marutūāhu, Ngāi Tai 

ki Tāmaki, and Te Ākitai Waiohua on 22 February (Contradictors’ report).  
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91. The Plaintiff’s report is a copy of the summary I prepared following 

attendance at the historical experts’ conference on 28 January 2021. In 

my view, the summary is an accurate record of what was agreed between 

all experts at the conference.  

 5 

92. The process of recording the outcomes was something I initially viewed 

as entirely straightforward and non-controversial. At the end of the 

discussion of each issue, if there seemed to be a broad consensus then 

we would seek to define what that was and it was asked if we were all in 

agreement. It was simply a matter of Mr Derby and myself accurately 10 

writing down what had been agreed. I envisaged there might be some 

minor tweaking of wording in places in response to my draft, but that the 

substance of what had been agreed or not agreed was clear.  

 

93. The Contradictor’s report reflects changes made by Mr Derby to the text 15 

of the draft note I provided to him. Mr Derby’s amendments are changes 

to the substance of what was agreed. Mr Derby’s version of the outcome 

speaks to retrospective qualifications and changes that bear no 

relationship to what was agreed on the day.  

 20 

Plaintiff’s issues list  

94. On Issue 1.1, I disagree with the change from “after 1826” to “around 

1826”. My handwritten notes of the conference clearly record “after”. The 

addition at the end of that sentence about other iwi also withdrawing from 

the isthmus was not something agreed at the conference and is not 25 

relevant to the question.  

 

95. The change to the wording of the final sentence on issue four does not 

reflect the nature of our task. We were not asked to identify “commonly 

agreed boundaries”. Rather, we discussed whether there might be 30 

agreement on any boundaries put forward by the respective parties. The 

original wording reflected that. In my view, the wording in the 

Contradictors’ report does not.  
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96. The changes in the Contradictors report on Issue 5.2 essentially repeat 

the answer to Issue 5.1. At the conference, we specifically addressed 

Issue 5.2 separately and the original text reflected the response agreed at 

the time of the meeting.  

 5 

97. The contradictors’ change of wording at Issue 7 is perhaps the most 

egregious of the changes made to the text. David Williams told me that it 

was ‘preposterous to suggest that we agreed at the conference to include 

“non-exclusive” in this text’. I would agree with that comment. It simply did 

not happen.  10 

 

Contradictors’ issues list  

98. On Issue 1, attendees did not agree to the wording of the final sentence 

that “there were no permanent settlements on the Tamaki isthmus at the 

time”.  15 

 

99. On Issue 3, the Contradictors have suggested that Ngāti Whātua’s return 

to the Tāmaki isthmus occurred “in the late 1830s”. My notes from the 

conference record that the wording that was agreed was that Ngāti 

Whātua returned “by the late 1830s”.  20 

 

100. The change to the wording of our response to Issue 7 mirrors the changes 

to Issue 5.2 of the plaintiff’s issues list. The same comments apply.  

 

101. In Issue 8, the Contradictors have removed the suggestion that we agreed 25 

that Ngāti Whātua had exercised ahi kā since 1840. This is not correct. 

The conference specifically discussed ahi kā and agreed to the wording 

in the Plaintiff’s report.  

EXAMINATION CONTINUES:  MR HODDER 

Q. Thank you Dr O’Malley, can I ask you just to sign and date in that small 30 

space at the bottom of the page after your paragraph 101? 
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CROSS-EXAMINATION:  MS HAURAKI 

Q. Tēnā koe Dr O’Malley, just so you know who I am, my name is 

Tara Hauraki and I’m here representing the Ngāti Pāoa Iwi Trust and I 

really just have a few questions for you and if I can take you to your, not 

your summary but your first statement of evidence, so your original 5 

statement.  And at paragraph 66 I just want to clarify a couple of things 

here with you.  So you talk about the Ngāti Pāoa presence on the Tāmaki 

isthmus and note that they had established a presence on the western 

shores of the Tāmaki River and Mokoia and Mauinaina and you go on to 

say: “Within the historical sources, the term ‘Ngāti Pāoa’ has often been 10 

used as a loose appellation for the wider collective of tribes known as 

Marutūāhu,” and then you list those tribes, “and members of some of 

these tribes also had a presence in the broader region and especially in 

the northern Waitematā and Mahurangi areas.”  So is what you’re saying 

there that to the extent the wider collective of tribes that made up the 15 

Marutūāhu confederation, their interests in Auckland was limited to a sort 

of a presence in the broader region, not central Tāmaki and in particular, 

those areas that you’ve identified, the northern Waitematā and 

Mahurangi? 

A. So as I’ve stated in that paragraph, the term “Ngāti Pāoa” is often used in 20 

historical sources in a somewhat ambiguous way and whether that’s 

referring to Ngāti Pāoa Tuturu or the wider Marutūāhu Collective is 

sometimes unclear from those sources.  I think what is clear is that in 

terms of the presence on the Tāmaki isthmus, Ngāti Pāoa were at the 

very least the primary group that were there and it’s unclear to me on the 25 

basis of the evidence that I’ve reviewed the extent to which other 

members of the Marutūāhu Collective were present there also. 

Q. And were you here for the evidence of Professor Williams or did you 

manage to view that via the livestream? 

A. I viewed some of it via the livestream. 30 

Q. I think this may have also been in his written brief, so I’ll just put it to you 

that his view was that of the five iwi that make up the Marutūāhu Collective 

or Confederation, Ngāti Pāoa was the one that had relevant tikanga 
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relationships with the people at Ōrākei and the place itself.  Would you 

agree with that conclusion? 

A. Well to the extent that Ngāti Pāoa were the Marutūāhu group that had a 

strong presence on the Tāmaki isthmus, then it follows that they would’ve 

had relationships with their neighbours, Ngāti Whātua, yes. 5 

1625 

Q. And you’ve discussed in your evidence that within the Confederation or 

the Marutūāhu Confederation those tribes did not always act together, so 

for instance they sometimes fought or acted against each other. 

A. Yes, that’s correct. 10 

Q. And so it follows then that even within a Confederation a tribe or individual 

tribes within that would still be able to act on their own and in their own 

interests? 

A. Yes. 

Q. And would still have their individual or separate tribal territories? 15 

A. In terms of how that works for Marutūāhu generally, that’s not something 

I’ve looked at in depth but, as I say, in terms of the Tāmaki isthmus the 

evidence indicates that at the very least Ngāti Pāoa have a primary 

presence there and the extent to which other groups are there or not is 

unclear to me on the basis of the available evidence. 20 

Q. But it wouldn’t necessarily follow that Ngāti Pāoa presence or the rights 

and interests it had in Central Auckland would have been exercised by 

the other iwi of Marutūāhu because they acted sometimes in the 

Confederation, as a Confederation? 

A. No, I don’t think it would necessarily follow that if one member of the 25 

Confederation was present in a particular area that meant that all five 

were necessarily there. 

CROSS-EXAMINATION:  MS COATES 

Q. Tēnā koe, Dr O’Malley, my name is Ms Coates and I am counsel for 

Te Ākitai Waiohua. 30 

A. Kia ora. 

Q. Thank you for your evidence.  Dr O’Malley, you’ve been a professional 

historian for 27 years? 
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A. I think it’s just ticked over to 28 years now. 

Q. Twenty eight years, I’ll correct that.  And it’s fair to say as a professional 

historian in all the works that you do you would apply the same rigorous 

academic standard? 

A. Well, it – there are differences in terms of the purpose for which 5 

something is produced and the role of the historian might change, for 

example, in direct negotiations compared with giving evidence in a court 

or before the Waitangi Tribunal for example. 

Q. So what might the difference be in terms of what you produce? 

A. Well, one example would be that the role of the historian in direct 10 

negotiations is a somewhat different one in that you are there as part of 

a team really to advocate for their interests in negotiations with the Crown.  

And that’s a different role from one as an expert witness before a court or 

a tribunal where your obligation is, first of all, to the court or the tribunal 

that you are appearing in front of. 15 

Q. So in terms of the report that you have produced for Ngāti Whātua Ōrākei, 

that was prepared for the High Court so you’ve obviously done that in 

accordance with Schedule 4 of the High Court Rules? 

A. Yes, correct. 

Q. In 2014 you wrote a report for Waikato-Tainui College for Research and 20 

Development entitled Pōtatau Te Wherowhero and Tāmaki Makaurau, do 

you recall writing that report? 

A. Yes, I do. 

Q. And you’re generally familiar with its contents? 

A. Yes, I’m familiar with what it covered in general terms. 25 

Q. And you’re more broadly, given that you’ve written a number of books 

on Waikato-Tainui history including one on the, what was it entitled, 

The Great Wars, you’re generally familiar with Waikato-Tainui history as 

well, aren’t you? 

A. Yes, I think so. 30 

Q. In terms of the report that you did for Waikato-Tainui in respect of 

Pōtatau Te Wherowhero’s interest in this area, that was of course 

completed well prior to your evidence for these proceedings, is that right? 

A. Yes, it was completed in 2014. 
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Q. And so you would have been well aware of that report when you produced 

your evidence for these proceedings? 

A. Well, it would be one of a number of documents that I produced over the 

years.  I mean there’s a very large number of research reports and other 

outputs that I’ve produced. 5 

Q. And did you review this particular report or draw from it in any way when 

writing your evidence for these proceedings? 

A. No, I didn’t. 

Q. Not at all, didn’t review it? 

A. No.  Well, the difficulty I’d have with that was that the report was at the 10 

time confidential so not something that I could cite unless it was put into 

a public forum by others, by Waikato-Tainui or other parties. 

Q. Which is why it wasn’t produced of course or referenced in your evidence 

for these proceedings, is that right? 

A. Well, as I say, the report itself is a confidential document so it was not 15 

something that I could engage with at all. 

Q. In terms of your brief for these proceedings, if I could just take you to 

paragraph 9.  Is it an accurate summary to say that in terms of what your 

brief of evidence covers it focuses on customary interests and tribal 

settlement patterns in Tāmaki broadly but with a particular focus on the 20 

2006 RFR area? 

A. Yes, I think so. 

Q. So you weren’t asked to just highlight or focus on Ngāti Whātua Ōrākei 

interests, were you? 

A. No. 25 

Q. And you’re more broadly aware of the claim that’s being made in these 

proceedings, or are you broadly aware of the claims that are being made 

in these proceedings? 

A. In terms of the various legal pleadings that’s not something that I’ve taken 

much interest in.  I mean I do have a sense of what the case is about but 30 

not a detailed one. 

Q. But you’d be aware that any customary interests in the present and 

movements of various groups would be relevant to these proceedings? 

A. Yes. 
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Q. Within the Central Isthmus in particular? 

A. Yes. 

Q. Do you have a copy of that report in front of you, a physical copy?  I have 

one if you need. 

A. The 2014 report? 5 

Q. Yes. 

A. No, I don’t. 

Q. So the reference is 344.28819.  I might, just because I’m going to be 

flicking through that report and your brief of evidence, it might be useful 

for you to have a physical copy in front of you.   10 

MS COATES ADDRESSES THE COURT (16:33:24) 

CROSS-EXAMINATION CONTINUES:  MS COATES 

A. Yes, I have a copy. 

Q. Would you be able to just turn to, over the page from the first one, to the 

cover batch.  In terms of the table of contents, this report covers a number 15 

of matters directly relevant to Māori customary interests and tribal 

settlement patterns in Tāmaki, doesn’t it?  So, for example, let’s start with, 

skip the introduction, the second chapter, would you say Te Wherowhero 

and Tāmaki Makaurau early connections would be relevant to these 

proceedings? 20 

A. Yes, I do, yeah. 

Q. The musket wars? 

A. Yes. 

Q. The return to Tāmaki? 

A. Yes. 25 

Q. Te Wherowhero and Tāmaki Makaurau after the attack on Mātakitaki Pā? 

A. Yes. 

Q. Te Wherowhero’s Tāmaki residences? 

A. Possibly, yes. 

1635 30 

Q. Ongoing tribal disputes? 
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A. I just need to have a quick look to see what that refers to because it’s not 

specific about what those disputes are. 

Q. Yes, no worries. 

A. Yes, I think there’s probably some material there that would be of 

relevance. 5 

Q. Maioro lands? 

A. No, I don’t think so. 

Q. Pukapuka lands?  And is that, sorry, Maioro, because that’s a block not 

within the 2006 RFR area, is that right? 

A. That’s in the Waiuku district, yes. 10 

Q. Kia ora.  Pukapuka lands? 

A. Yes. 

Q. East Wairoa? 

A. No. 

Q. Tribal economic development? 15 

A. I’m not sure about that one.  Possibly. 

Q. Potentially.  And I think the last one is – the conclusion, so we’ll leave 

that.  In terms of some of the early interactions and iwi connections to 

Tāmaki, so at paragraph 38 of your full brief of evidence you talk about 

the early arrival of the Tainui waka, is that correct? 20 

A. Yes. 

Q. And there you mention that it arrived in New Zealand, travelled along the 

east coast, eventually came up to Auckland and then was hauled across 

the sort of the spit or whatever it’s called… 

A. The portage. 25 

Q. The portage, sorry, the portage and established connections with the area 

that endures to this day, is that right? 

A. Yes. 

Q. At page 7 of the Pōtatau Report, I’m going to do a little bit of flicking 

between the two so if you just keep them sort of both available that would 30 

be useful, you make some additional observations or add some additional 

evidence, don’t you?  So you include that the connections there with 

pre-fleet people provide an even longer lineage for Tainui, that the Tainui 

waka was commonly associated with the naming of the Manukau Harbour 
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and that the crew of the Tainui waka named a number of places around 

the Tāmaki regions and that the connections give rise to the famous tribal 

pepeha “Mōkau ki runga, Tāmaki ki raro,” referring to the extensive area 

over which Tainui groups would come to settle, and another tribal saying 

“Te kei o te waka o Tainui,” which refers to Tāmaki as the stern of the 5 

Tainui waka.  Would you think that that connection, those naming of the 

area in particular, the naming of Tāmaki Makaurau and those pepeha are 

relevant to the Court, or relevant to customary interests in this area more 

broadly? 

A. Well, I think the difference here is a question of the level of detail that’s 10 

provided and in my brief of evidence, I mean that’s not setting out a 

comprehensive history of Tainui’s arrival in the Tāmaki district, it’s 

providing an overview of that.  So I mean of course there are more details 

in the other document which was specifically produced for Waikato-Tainui 

as part of their direct negotiations. 15 

Q. Some more details but because this one is, or the document you prepared 

for these proceedings is limited by the amount of content you can put in, 

it’s more summary than you would otherwise have in this particular Tainui 

focused report, is that what you’re saying? 

A. Well, when you’re producing a report for a specific group for direct 20 

negotiations, then you would try and pull in as much as you can find within 

the scope of the time available to you, for example, and that’s, you know, 

intended to assist in that direct negotiations process.  Here, this is not a 

brief of evidence providing specifically a history of Tainui connections with 

the district, that’s not the sole focus of it, so the brief is a different one, 25 

and that’s always reflected in the research reports that are produced at 

the end of the day. 

Q. So you’re inevitably just because of the vast amount of content going to 

leave things out? 

A. No, I didn’t say that. 30 

Q. Is that the implication of what you’re saying? 

A. No, that’s not what I’m saying.  What I’m suggesting is that that report has 

a different focus and a different purpose. 
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Q. But given that the purpose is to discuss specifically customary interests 

within the Central Tāmaki isthmus, those things and the things that were 

mentioned are relevant to that, isn’t it?  So inevitably there’s a selection 

process of what you include and what you don’t and at what level you 

summarise, is that right? 5 

A. Well, as I’ve said, I’m not – the intention of my brief of evidence was not 

to provide a comprehensive history of Tainui’s arrival in the Tāmaki district 

and early settlement patterns, it’s providing a snapshot of that.  The level 

of detail that is in the other document reflects the fact that it was produced 

for a particular purpose which was to support Waikato-Tainui in direct 10 

negotiations with the Crown. 

Q. Yes, I’m not sure if we’re disagreeing.  I think all I’m saying is there’s 

inevitably a selection process when the purpose of this brief I think we 

agree is to provide and highlight the customary interests and tribal 

movements, is that right, of an area, particularly the 2006 RFR area? 15 

A. Yes, it’s providing an overview of that issue. 

Q. And so in providing an overview, you would inevitably select and 

summarise evidence, is that right? 

A. Well, the production of any form of history involves sifting through 

evidence and making determinations around what is relevant, what’s not, 20 

what level of detail is required.  And there are different approaches to that 

clearly. 

Q. And so when sifting those details you would have made a decision not to 

include the naming and those particular pepeha in this report? 

A. No, I didn’t make a conscious decision to exclude information. 25 

Q. You just didn’t come across that again? 

A. Well, it’s a question of – 

Q. What you’re looking for? 

A. No, no.  It’s a question of the degree to which providing that additional 

detail adds to the story. 30 

Q. So in terms of that description, it was sufficient enough to just – in your 

mind it was sufficient to just cite or to say that it established connections 

to the area that endure to this day, that was a sufficient summary? 
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A. Well, I think the paragraph you’re referring to says quite a lot more than 

that. 

Q. I’ll move on from that particular example.  At paragraph 54 of your brief of 

evidence in your first sentence you state: “In Fenton’s blunt assessment 

Te Wai-o-Hua were ‘extirpated as a tribe’ and became ‘extinct’.”  And then 5 

you go on to say: “In fact, many of the survivors took up shelter with kin 

in Waikato or the Hauraki district.”  At page 8 of your Pōtatau Report you 

instead draw on Russell Stone where you say: “The notion that Waiohua 

were extirpated and became extinct as a result of Te Taoū conquest, as 

Chief Judge Fenton promoted in his notorious Ōrākei judgment of 1868, 10 

is today considered erroneous.”  In terms of how, I guess, you didn’t make 

that clear or you didn’t draw upon that source in your evidence for these 

proceedings, did you, Stone?  As in you didn’t make that clarification that 

that is today considered erroneous? 

1645 15 

A. I've used a different source in the footnote, that's correct. 

Q. Do you think that’s an important clarification? 

A. No, historians use different sources of information all the time.  As I say, 

I did not sit down and write this brief of evidence with the 2014 report that 

was prepared for Waikato-Tainui for direct negotiation purposes in front 20 

of me.  That wasn’t part of the material that was used for this process, 

because that report was produced for a particular purpose, it was 

confidential, it was not something that could be cited by me. 

Q. But you'd agree, as Russell Stone says, that it’s important to know that 

that’s considered erroneous today, do you agree with that? 25 

A. That is what I effectively say at paragraph 54. 

Q. So instead of outright saying it, it’s sort of more assumed by the fact that 

they took up shelter elsewhere? 

A. I say in fact many of the survivors took up shelter with kin in Waikato or 

the Hauraki District, so it’s clear from that that – 30 

Q. They didn’t all die? 

A. No. 

Q. In terms of that same paragraph, you go on to say that that process of 

intermarriage formed stronger claims to the land.  In the Te Wherowhero 



989 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

report at page 8, you talk about intermarriage and you say: “And the 

extent of intermarriage and shared whakapapa resulting from this 

complex web of relationship was apparent in the person of 

Āpihai Te Kawau.  Although often described as Ngāti Whātua, he also 

traced descent through Tainui.  So did Paora Tūhaere.  As noted 5 

elsewhere in this report, he even successfully claimed compensation in 

respect of the Waikato raupatu on the basis of his own Tainui 

whakapapa.”  In terms of that latter description, the intermarriage seems 

to create a complex web of relationships, would you agree with that? 

A. Yes, well as I've said in that document, the intermarriage means that 10 

Āpihai Te Kawau and Paora Tūhaere can claim that Waiohua whakapapa 

as part of their make-up, and that reinforces their claims of the land. 

Q. But intermarriage doesn’t just, in terms of the way that you've described 

in your Ngāti Whātua Ōrākei evidence, it doesn’t just create a stronger 

connection for them to the land.  Doesn’t it also create a complex web of 15 

relationships, or can create a complex web of relationships? 

A. Well, it means that Ngāti Whātua have kin connections with various Tainui 

Waiohua groups, yes. 

Q. In the Te Wherowhero report, you then go on to talk about how some of 

Te Wherowhero’s whānau, effectively, had their placenta or bodies buried 20 

in Tāmaki.  Do you recall that? 

A. No, I don’t. 

Q. So if I can just draw your attention to page 9 again.  Some of those are in 

central Tāmaki, so there’s an account that Tāwhiao son of 

Te Wherowhero’s placenta was buried at Te Punga Karangahape, now 25 

Western Springs.  And you also talk about other relatives being buried 

through the Tāmaki region, including the vicinity of St John’s College in 

Meadowbank.  Would you say those are examples of potential customary 

associations and interests with the land? 

A. I also note there that there’s other evidence contradicting that in terms of 30 

Tāwhiao.  But to come back to the general point, this document was 

produced for a particular purpose, which was to support Waikato-Tainui 

in direct negotiations.  And so there’s a different brief there, there’s a 

different purpose behind that. 
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Q. Appreciate that, all I'm drawing your attention to and your Honour’s 

attention to is that there is relevant detail in this report that’s not 

highlighted in your evidence, that relates directly to customary interests 

in the central area. 

A. As I said, the 2014 report was a confidential document, and not something 5 

that I was able to cite at all. 

Q. I appreciate you can't cite it, but the information doesn’t change, does it, 

that that evidence and that information is out there somewhere that you 

drew upon in that original report? 

A. I think it would be quite unethical to take material from that report and use 10 

it in some other form.  I mean when you produce a research report like 

this, it’s often the case that you’ll sign a contract assigning the intellectual 

property in that document to the claimant group that has commissioned 

you to produce it, and I don't know the details of what contract I signed 

with Waikato Tainui in 2014, but that may well have been the case. 15 

Q. I appreciate that.  All I'm, I guess, pointing out again is that either way 

there’s sources out there that you originally would have consulted and 

that would have been aware about, that highlighted particular customary 

interests that you don’t in your evidence for the court before these 

proceedings. 20 

A. I've done a mountain of other work between 2014 and 2021.  I don't know 

how many books I've written, for a start.  Quite a few.  I've produced 

evidence for the Waitangi Tribunal.  I have been involved in museum 

exhibitions, a multitude of things, so to expect me to have photographic 

memory of a report I produced in 2014 and a report that was produced in 25 

very quick time – I seem to recall that I had maybe three months or 

something to complete that report, so I think it’s unreasonable to expect 

me to be aware of the various details that you’re highlighting that are in 

that report, that’s simply – it’s not something that’s feasible for historians 

who produce a lot of material over the years, such as I have. 30 

Q. I'm certainly not expecting you to remember every detail, Dr O’Malley.  All 

I'm doing is taking you through some of the detail to highlight its relevance 

also in this particular case.  From paragraph 75 you talk about the war 

with Ngāpuhi, and make a reference to a number of battles and attacks 
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that take place.  I do just have a question of clarification in respect of a 

couple of these battles.  One of those is the battle at Te Ika-a-ranganui.  

Do you recall writing about that?  Sorry, and that you start talking about it 

at 75, but I think that particular battle you discuss from paragraph 95.  So 

in respect of that particular battle, you emphasise that that didn’t include 5 

Āpihai Te Kawau and his people, and you appear to draw a distinction 

between Ngāti Whātua o Kaipara and those who go on to become Ngāti 

Whātua Ōrākei.  I just wanted to clarify that that’s correct, that it would 

have only been the Kaipara Ngāti Whātua lot that were involved in that 

particular battle. 10 

A. Yes, as I said in that paragraph, Āpihai Te Kawau assembled a tauā and 

they were heading north as the survivors of that battle were fleeing south. 

Q. So they wouldn't have actually been there or been slaughtered, I think, in 

that particular battle? 

A. No. 15 

Q. And then in your – again, I'm not trying to just be niggly in terms of what 

you've missed, but at page 11 of your Pōtatau report you talk generally 

about Ngāti Whātua suffering a crushing defeat there, but you've helpfully 

clarified that that was more Ngāti Whātua ki Kaipara, and then at page 12 

you go on to say: “Ngāti Whātua were found at Noho,” so they went to 20 

Waikato, “Ngāti Whātua were then found at Noho-awatea deep in 

Waikato territory, where they again suffered serious defeat.  Russell 

Stone writes that from the time of Noho-awatea onwards, Ngāti Whātua 

were destroyed as an iwi of power.”  Do you think Russell Stone’s 

reference was to Ngāti Whātua Ōrākei, Ngāti Whātua ki Kaipara, or both, 25 

in terms of their movements after that battle? 

A. I don't know without looking at what he actually says and the context in 

which that’s stated. 

Q. In terms of your report – in terms of your summary of evidence, or sorry, 

in terms of your evidence for this proceeding, you do go on to talk about 30 

Āpihai Te Kawau and his people taking refuge in the Waikato District, but 

staying alongside Ngāti Pāoa.  I'm just trying to understand whether Ngāti 

Whātua Ōrākei went to stay with Ngāti Pāoa, or they may have also gone 
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to stay with Waikato Tainui in that Noho-awatea area.  But you can't help 

with that clarification?  And no worries if you can't. 

A. Well both groups, I think, took shelter in the Waikato in the Maungatautari 

District, I think. 

MS HAURAKI ADDRESSES THE COURT – TIMETABLING (16:58:08) 5 

 

KARAKIA WHAKAMUTUNGA 

COURT ADJOURNS: 4.58 PM 
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COURT RESUMES ON FRIDAY 12 MARCH 2021 AT 10.03 AM 

 

KARAKIA TIMATANGA 

 

VINCENT MICHAEL O’MALLEY (RE-AFFIRMED) 5 

CROSS-EXAMINATION CONTINUES:  MS COATES 

Q. Mōrena, Dr O’Malley. 

A. Mōrena. 

Q. So yesterday my questioning, just to relocate us in terms of the history, 

yesterday I asked about the early Tainui waka, asked a little bit about Te 10 

Waiohua not being extinguished and then a question on the musket wars.  

So I’m going to pick up where I left off there and just to check you’ve got 

available your evidence as well as the Te Wherowhero Report in front of 

you? 

A. Yes I do. 15 

Q. So in both reports actually, you talk about how Ngāti Whātua settled at 

Te Horo.  Is that right? 

A. Yes, in the Waipā District. 

Q. Kia ora.  in terms of your Pōtatau or Te Wherowhero Report, could I take 

you to page 12?  So this is where you describe that staying in Te Horo for 20 

a period of time and you note that they lived there alongside Ngāti Te Ata, 

Ngāti Tamaoho, Te Ākitai and most of the Manukau tribes.  “This 

alignment with the Waikato tribes over the Marutūāhu people of Hauraki 

who also contested, controlled” – I assume that’s supposed to say 

“control” not “controlled” – “of the Tāmaki region made it difficult for 25 

Āpihai Te Kawau and other refugees to return north.”  I just have two 

questions in relation to that particular paragraph.  The first is you note 

Te Ākitai there as one of those tribes that went there as well, don’t you? 

A. Yes, citing Fenton’s judgment as the source for that. 

Q. And you then go on to sort of say: “This alignment with the Waikato 30 

tribes,” and I assume Te Ākitai is included as one of those broadly termed 

Waikato tribes? 

A. Yes. 
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Q. And do you, and this is just something that Te Ākitai have noticed is 

common in the evidence of Ngāti Whātua Ōrākei, is to group Waikato in 

with Te Ākitai.  Do you acknowledge that Te Ākitai have strong links and 

affiliations to Waikato-Tainui but also of course have their own 

independent links into Tāmaki Makaurau, through their Waiohua 5 

descent? 

A. Yes as a number of other groups do, such as Ngāti Te Ata for example. 

Q. Kia ora, I just wanted to make that clear.  My second question around that 

is you talk about the alignment of the Waikato tribes over the Marutūāhu 

people of Hauraki who also contested control of the Tāmaki region and 10 

that’s what made it difficult for Āpihai Te Kawau and other refugees to 

return north.  Is that acknowledgement that Tāmaki, the general Tāmaki 

region was being contested by the Marutūāhu people of Hauraki as well? 

A. I think it’s acknowledgement that at a time when peace had yet to be 

restored between the various iwi, it was unsafe to return to the isthmus 15 

on a permanent basis. 

Q. And I guess what was happening in terms of Marutūāhu people at that 

time, such that that statement could be made?  I suggest they were also 

contesting control of the area? 

A. Well in 1831, Marutūāhu had suffered a significant defeat at Taumatawiwi 20 

during the musket wars. 

Q. And Taumatawiwi is in Waikato or in Tāmaki? 

A. It’s in Waikato. 

Q. I’ll move on.  In terms of the return to Tāmaki, so that’s when everybody 

returned back to the region, at paragraph 110 of your evidence for these 25 

proceedings, you talk about that return.  So at page 110 of your brief of 

evidence, you talk about the return to Tāmaki and you state: “Under 

Te Wherowhero’s leadership, plans were hatched for the tribes to return 

north again.  For the Waikato tribes there was strong incentive to 

encourage all of the outside groups living within the rohe to return home 30 

again before they started asserting rights.”  You refer to that Taumatawiwi 

dispute that occurred: “And for those who sought to return home, 

Te Wherowhero’s support for the plan served to underwrite the whole 
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plan, since anyone who threatened to overturn the peace would have to 

contend with him.”   

1010 

In terms of how you’ve characterised that event in the Te Wherowhero 

Report, if I can take you to page 13.  So in the Te Wherowhero Report 5 

you state: “The movement back was not, however, just a Ngāti Whātua 

one,” and of course you mention other groups, but you go on to say: “No 

such return was possible without the protection and guidance of Te 

Wherowhero.”  And you refer to Russell Stone’s description: “Knowing 

that Pōtatau had 6,000 fighting men at his disposal, Tāmaki chiefs 10 

believed that he alone would be able to lead them back in safety and that 

once they were there only he would be strong enough to guard them from 

molestation.  Te Wherowhero and Waikato Māori more broadly had 

become the arbiters of peace and war on the Tāmaki isthmus.  The 

Waikato tribes had, as Fenton later acknowledged, assumed a military 15 

position which entitled them to be considered the dominant people in this 

part of New Zealand.”  In terms of that latter description, you would of 

course endorse the centrality of Pōtatau Te Wherowhero in the return of 

those to Tāmaki, is that right? 

A. Yes, well I think I make it clear in both of those documents that his role 20 

was instrumental. 

Q. And could not have occurred without him? 

A. Well, that’s a hypothetical proposition but certainly he played an 

instrumental role in facilitating that return. 

Q. Yes, and you’ve said no such return was possible without his protection 25 

and guidance, don’t you, drawing on the sources that have been 

mentioned, Fenton and Stone? 

A. That’s in the Waikato-Tainui Report, is it? 

Q. Yes, at page 13. 

A. Yeah.   30 

Q. Kia ora.  In terms of the Te Wherowhero Report at page 14, 15 and 16, 

you make a number, or you cite a number of additional sources in that 

report, and you’ve explained why yesterday, you cite a number of 

additional sources in that report that you don’t here, and conclusions that 
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you don’t also make or cite in your Ngāti Whātua Ōrākei Report, is that 

right? 

A. Yes, well there’s a lengthy quote there on page 14 from Russell Stone’s 

book talking about the return of various Tainui affiliated groups to the 

Manukau district and talking about Te Ākitai edging towards their lands 5 

on the south-west of the Otahuhu portage and so on.  So, yes, there are 

different quotes that are used in that section. 

Q. And just in terms of some of those, so one sort of around the middle of 

this Pōtatau Report you do mention that it was during that round of 

peace-making that Te Kanawa of Waikato was said to have compared 10 

the district to ‘a woman with many lovers’, so that’s one of the I guess sort 

of naming dimensions in terms of Tāmaki, would you agree? 

A. Yes. 

Q. You also say the tribal landscape was once more complex.  Is that 

acknowledgement that it was always complex? 15 

A. Well, yes, it was always complex if you look at it in terms of the wider – I 

mean this report is looking not simply at the isthmus but also the Manukau 

district as well, so in that context, yes. 

Q. You go on to, as you sort of mentioned in that quote, have a Russell Stone 

quote.  As part of that he mentions that Te Wherowhero wanted to locate 20 

himself on a strategic pā site that would enable him to safeguard the 

resettled tribes against Ngāpuhi and Ngāti Pāoa attack.  And you go on 

to say that: “From Āwhitu, Te Wherowhero would be in a position to 

control the entire Manukau and access to and through the key portages.”  

Was his location at that place designed to control that entire area? 25 

A. Well, Āwhitu was a strategic location that allowed Te Wherowhero really 

to control access to the Manukau Harbour. 

Q. You go on in a quote there from a Māori Appellate Court hearing that: 

“Often history has recorded Pōtatau Te Wherowhero as resettling tribes 

after the Ngāpuhi invasion back to the Manukau area of Te Puaha o 30 

Manukau, or sometimes known as Te Rua o Kaiwhare.  We of course see 

Pōtatau returning home rather than assisting different tribes back to their 

former lands.  It is important that this should be understood because one 

will see that the return home of Ngāti Te Ata was not just dependent on 
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Pōtatau and that they were a dispirited lot.  On the contrary, Pōtatau was 

coming home as well where he had signed the declaration of 

independence at Ngaraparapa.”  Do you see that as indicating that, not 

only did Pōtatau did bring other people back, but that it was also a return 

home for him? 5 

A. I think the purpose of that quote is to provide a tangata whenua 

perspective on that era in history, and I go on to note the location that 

Te Wherowhero signed the declaration of independence is often 

assumed to be at the Bay of Islands, so that fact is disputed. 

Q. Would you see that as asserting ancestral connections of Te Wherowhero 10 

and more broadly to the Tāmaki area, noting this doesn’t say exactly 

where in the Tāmaki area? 

A. Do I think the person that was making that statement is asserting 

customary interests? 

Q. Yes. 15 

A. Well, he doesn’t really go into detail in terms of lands, for example, that 

Te Wherowhero might have claimed, so it’s slightly ambiguous in that 

sense. 

Q. So not specific to lands, but generally asserting that it’s not an outsider 

necessarily coming in, but that they have their own connections to this 20 

whenua, at least somewhere? 

A. Yes, as we discussed yesterday, Tainui connections with that area date 

back to the arrival of the waka. 

Q. And this is relevant, right, relevant evidence to customary movements in 

Tāmaki, potentially? 25 

A. Well, the quote is potentially. 

Q. You'll recall in both – well, one evidence, one report, you talk about the 

feast, the Remuera feast that was held in 1844? 

A. Yes. 

Q. And that’s at, if you’re wanting the reference, page 129 of your brief of 30 

evidence and page 18 – well 17 and 18 of the Pōtatau report, the 

Te Wherowhero report.  So again, I guess in both you talk about the feast, 

and you talk about the high numbers of people that were there, including 
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3,400 Māori from a multitude of different iwi and hapū along with about 

1,000 Pākehā spectators and observers, is that right? 

A. Yes. 

Q. Would that have been a fairly significant event at the time? 

A. A very large event. 5 

Q. In the Ngāti Whātua report you then go on to say that those lands, that 

that hui was held on lands that were gifted by Ngāti Whātua, and I'll return 

to that point in a little while, but you do go on to acknowledge that that 

was serving as a reminder of the wealth and power of the Waikato tribes, 

and that Te Wherowhero remained a powerful protector of the tribes and 10 

guarantee of the peace at that time.  I just want to turn to the 

Te Wherowhero report and just some of the evidence that you drew on 

there to really emphasise the importance of this event in terms of 

Te Wherowhero.  So page 18, about halfway down, you say: “There was 

no greater display of Te Wherowhero’s standing than the massive hākari 15 

he hosted at Remuera in May 1844.”  By standing do you mean mana, or 

could that be equated to mana? 

1020 

A. I don’t think I was thinking specifically in those terms but in terms of 

authority, his status et cetera. 20 

Q. And you go on to talk about an observation by Governor FitzRoy: “At that 

feast, he observed that Te Wherowhero was probably the greatest chief 

in New Zealand,” and he goes on to say, FitzRoy, that the feast was 

designed really to show the extent of Te Wherowhero’s or the Waikato 

influence and alliances, it was to show his rangatiratanga.  Then it goes 25 

on at page 19: “Te Wherowhero was no longer simply a protector of Ngāti 

Whātua, he was also guardian to the settlement of Auckland and its 

residence in the hākari served as a pointed reminder of his status.  As 

Russell Stone writes, ‘Although that (inaudible 10:20:54) feast was 

regarded as a somewhat strange spectacle by the Pākehā observers, it 30 

was in fact a striking demonstration of the extent to which in Māori terms 

Waikato had become the powerbrokers of Tāmaki Makaurau.”  Would you 

agree that that evidence in 1844 about an event in Remuera which falls 

directly in the 2006 RFR area about the, at least the rangatiratanga of 
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Te Wherowhero in Waikato is significant, in terms of what was happening 

at the time? 

A. Yes well I discuss the hākari in my brief of evidence for these proceedings 

but I’ve also recently come across some other evidence from the late 

scholar David Simmons where he writes that in Ngāti Whātua tradition, 5 

they were hosts of that hakari and there’s a famous painting of 

proceedings, showing Governor FitzRoy arriving and the caption to that 

says that Ngāti Whātua welcomes, welcoming the governor.  So, I’m not 

suggesting that that’s necessarily correct but it is an intriguing suggestion 

as well. 10 

Q. Do you know when that painting is from? 

A. The painting was a contemporary one by, I think his name was 

John Joseph Merrett or some combination of Joseph Merrett and it’s often 

used to depict that hākari.  It’s, it may be in Russell Stone’s book, it’s in a 

paper by Susan Cooper where she refers to David Simmons’ suggestion 15 

that the Ngāti Whātua tradition is of hosting that hākari. 

Q. So there’s conflicting evidence around whether it was 

Pōtatau Te Wherowhero or Ngāti Whātua hosting that hākari, is that what 

you’re saying? 

A. Well that’s the suggestion that David Simmons makes, yes. 20 

Q. Having reviewed the evidence of Governor FitzRoy et cetera who were 

saying that Waikato were the powerbrokers, that it was showing his mana, 

do you think that is a reasonable interpretation? 

A. Well I haven’t seen the – 

Q. What he relies on necessarily? 25 

A. – the paper that David Simmons relies on, he just refers to traditions that 

state that. 

Q. Ka pai.  In terms of Te Wherowhero’s role more broadly in and around 

that time, would you agree that it is because of, because 

Te Wherowhero’s mana extended over Tāmaki including the central 30 

isthmus, that he was able to offer security and protection to its residents? 

A. Well Te Wherowhero’s role was quite an important one.  Before 1840, as 

a kind of guarantor of the peace for the returning tribes, after 1840 also 

for the settlers and that’s a key reason that the Government built a cottage 
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for him in the Auckland Domain, close to where Auckland Museum now 

stands. 

Q. So I think there’s a number of times or a number of examples from page 

25 in the Te Wherowhero Report that you give that illustrate I guess the 

strength of Pōtatau Te Wherowhero at that time.  For example, at the 5 

bottom of page 25, he was telling I think – well I’m not sure who he told 

this to but he told them, Ngāpuhi, that if they so much made a move in 

the direction of Auckland, he would himself march against them with the 

full might of his people.  At page 26, there’s another statement where he 

says to Heke: “Remain at your own settlement, this is my word.  You must 10 

fight me, the Waikato, as if you come on to Auckland for these Europeans 

are under my protection,” and of course you then refer to that well-known 

saying: “Kia tupato ki te remu o taku kahu,” which as one analyst notes 

was a direct warning to northern tribes not to tread upon the figurative 

hem of Pōtatau’s cloak being Tāmaki, the northern boundary of the Tainui 15 

waka and hence encompassed by Pōtatau’s mana.  And you go on to 

conclude: “It was precisely because Te Wherowhero’s mana extended 

over Tāmaki that he was able to offer security and protection to its 

residents.”  Would you agree with that conclusionary statement that 

you’ve made? 20 

A. Well, by the mid 1840s Te Wherowhero is resident at Tāmaki and he’s a 

man of great mana, yes. 

Q. And it was because his mana extended over Tāmaki more broadly that 

he was able to offer security and protection to its residents? 

A. Yes, as I said, Te Wherowhero was a kind of guarantor of peace before 25 

1840 for the various iwi and after 1840 for the settlers as well. 

Q. There was a formal agreement that was made.  Are you able to tell us a 

little bit more about that around that particular role of protector of Tāmaki? 

A. So, that’s referred to I think on page 26 of the Te Wherowhero Report 

where 120 of Te Wherowhero’s followers are recruited essentially on the 30 

same terms as the Fencibles to serve as kind of military settlers in a way, 

they were guaranteed lands after I think… 

Q. Seven years. 
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A. Seven years’ service.  They, after a few years they decided instead to 

exchange lands in the Waikato for the lands that they had been 

conditionally promised, and that was part of their commitment to 

protecting the settlement of Auckland. 

Q. And that agreement, those whakataukī, that sort of evidence, is not in 5 

your Ngāti Whātua Ōrākei Report, is it? 

A. Well, it’s not, and I mean if you’re writing a report called Pōtatau 

Te Wherowhero and Tāmaki Makaurau it’s certainly relevant to that but 

it’s of more questionable relevance I think to an overview of customary 

rights. 10 

Q. How is that of more questionable relevance in terms of customary rights 

in this area given you have a powerful rangatira in this area who you’ve 

described as his mana extended over it in terms of protecting Tāmaki? 

A. Well, if we look at the issue of recruitment as military settlers, I don’t see 

the relevance of that necessarily to the issue of customary rights in the 15 

district. 

Q. But more broadly the fact that there was a formalised agreement around 

his protection of Tāmaki, is that not relevant? 

A. Again, I think that’s probably of questionable relevance. 

Q. In terms of Te Wherowhero’s residences, in your Ngāti Whātua Ōrākei 20 

evidence you mention one of them at paragraph 116 and that’s the Awhitū 

residence.  In your Te Wherowhero Report, again noting that there’s 

different purposes for which these were written, you mention a number of 

residences from page 21 I think it is and there’s a chapter on these 

various residences.  In terms of the additional ones, so there was a 25 

residence in Māngere, is that right? 

A. Yes, I believe so. 

Q. The one in Auckland Domain which you’ve already mentioned? 

A. Yes, a cottage that was built for him in 1845.  I don’t think that he received 

title to those lands but, you know, he was given the house. 30 

Q. And that’s in the 2006 RFR area, isn’t it? 

A. Yes, it would be. 

1030 
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Q. You also mentioned a third at Kohimarama, which I understand would fall 

just outside the 2006 RFR area, noting geography is not my strong point?  

Is that right?  There is also a residence of some form there? 

A. I'm not sure, do you have a page reference for that? 

Q. Page 21.  It talks about a residence at Kohimarama towards the top which 5 

was occupied as a summer fishing spot. 

A. Yes, Pei Te Hurinui Jones refers to a summer fishing camp on the shore 

of Waitematā Harbour, so not exactly a residence. 

Q. So just an area or nothing permanent there? 

A. Well from the Jones description it sounds like a place where people would 10 

go and fish from time to time. 

Q. There’s also one mentioned in that Pei Te Hurinui Jones reference to 

another one, a home near Maungawhau, now Mount Eden? 

A. Yes, there are some issues in terms of confirming a number of the 

statements that Jones makes. 15 

Q. But he’s made, at least he’s made statements based on something, that 

there’s residences in these places, is that right? 

A. He does, but most of them in terms of that chapter, you'll see that I don’t 

follow up on them, I don’t have sections on those places because I have 

no information to confirm the validity or otherwise of those statements. 20 

Q. And there’s another one that’s mentioned, I think, on page 23, one near 

Onehunga not far from Te Tatua or Three Kings.  Page 23, about halfway 

down, and that’s from Stone.  And Paora Tūhaere talks about that one. 

A. Yes, I think this is probably referring to the same residence in the 

Mangere district. 25 

Q. So you think that one’s the same as the Mangere residence? 

A. Yes, I think they're just using a different –  

Q. Terminology. 

A. – description of the location. 

Q. In terms of the significance of those domains, in the Te Wherowhero 30 

report at page 21, you say: “Although his connections with the Mangere 

area are often noted, the other locations are less commonly mentioned, 

however these locations mean that Te Wherowhero was associated not 

just with the Manukau Harbour but also with the Waitematā.  His influence 
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and presence extended across the entire Tāmaki region.”  Would you 

agree that that is part of the significance of those residences? 

A. Well, in this report that was commissioned specifically to address 

Te Wherowhero’s relationship with Auckland, that’s a – I mean any 

evidence I can find is there and it’s included, because that’s the purpose 5 

of that report, but as we discussed yesterday, my current brief of evidence 

has a different focus from that. 

Q. But would you agree that that’s still a reasonable conclusion to make,  

based on the location of those residences? 

A. Oh certainly Te Wherowhero had connections across the district, yes. 10 

Q. In terms of ongoing tribal disputes, which you start to talk about from page 

45, and I'm going to skip over the substance of the residences.  So you 

go on to talk about a number of ongoing tribal disputes.  Would you say 

that there were a long-running series of disputes between Ngāti Whātua 

and Tainui over their respective rights in the Tāmaki region? 15 

A. I wouldn't say long-running.  There were particular flashpoints, such as 

during the pre-emption waiver period, which is in large part sparked by 

the fact that there are European land buyers offering money to people to 

alienate lands, and that creates tension and conflict. 

Q. At page 49, down the bottom, you say that was only one episode – and 20 

we'll talk about the episode in a minute – in a long-running series of 

disputes between seconds of Ngāti Whātua and Tainui over their 

respective rights in the Tāmaki region.  Given that, would you agree that 

there were a number of disputes? 

A. Well in that case I said that that refers to the Pukapuka lands, and that 25 

certainly was a long-running dispute that runs through until the 1890s, 

effectively when the Native Land Court issued title. 

Q. Would you agree that in your evidence for these proceedings that the 

picture that is painted by your evidence is quite a clean one of Ngāti 

Whātua presence and dominance, but the reality as illustrated by that is 30 

not all that clear or clean-cut? 

A. No, I wouldn't agree with that, because my evidence discusses the 

Pukapuka dispute, which was one of those flashpoints. 
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Q. I just wanted to take you back to page 46.  Apologies for jumping around 

a little bit.  Are you able to read just to yourself that paragraph from the 

newspaper commentary on particular events, starting “Ōrākei and 

Mokau.”  Just re-familiarise yourself with that paragraph. 

A. Yes. 5 

Q. So that comes from a newspaper, Native New Zealander, and that was 

1846, is that right? 

A. Yes. 

Q. Do you agree that that first sentence: “Ōrākei and Mokau were not the 

rightful inheritance of the Ngāti Whātua, but they dwell there by sufferance 10 

from Te Wherowhero and other Waikato chiefs,” do you think that 

suggests at least the perspective of whoever was writing that was that 

Ōrākei and Mokau, or Ngāti Whātua were there because of 

Te Wherowhero, and that that’s not their rightful inheritance, 

Te Wherowhero and the other Waikato chiefs, do you agree that that’s at 15 

least the perception of whoever was writing this? 

A. I think I would need to read it in wider context to understand where that 

article’s coming from, but I mean it may be that the author of that is, for 

example, suggesting that Te Wherowhero had some kind of right of 

conquest over the area, which is not a claim that Te Wherowhero himself 20 

ever made, to my knowledge. 

Q. But there was at least a perception, reflected in this article, that that was 

the case? 

A. Well, the author of the article was making the suggestion that Ngāti 

Whātua are not the rightful owners of those lands.  Sometimes with 19th 25 

century newspapers you need to be somewhat wary of the agendas of 

those writing.  Sometimes they have some kind of interest of their own in 

the lands, whether that’s acquiring them or some other ulterior purpose, 

so it’s impossible to say in this case whether that might be the situation. 

1040 30 

Q. In terms of I guess the broader paragraph, would you agree that what it 

appears, at least the perception of whoever was writing this was, and 

you’re right we don’t know that, was that there were two levels of sort of 

things happening.  There was what was happening at the chiefly level and 
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then there was what was happening in terms of I guess the younger chiefs 

or those that were beneath that chiefly level? 

A. That seems to be a reference to a dispute about breach of tapu, that there 

is some kind of division between those groups, yes. 

Q. And from this paragraph, what at least this author is suggesting is that 5 

you have Te Wherowhero and other Waikato chiefs who let Ngāti Whātua 

or they were dwelling there at least by sufferance, in respect of those 

lands, and then there is a dispute around a tapu and the elder chiefs, 

Te Kawau, Tinana and Kaipuki, disclaimed participating in that and 

ascribed it to the younger ones and they went to Te Wherowhero to 10 

intervene and prevent that hostile collision? 

A. Yes, which would accord with Te Wherowhero’s role as a kind of guardian 

of the peace, a peacemaker. 

Q. So he was – it just seems illustrative, at least the way I read this, that he 

again plays that instrumental role in terms of disputes, that they’re going 15 

to him to resolve that particular dispute in relation to lands that are in the 

2006 RFR area, I think? 

A. I’m sorry, did you have a question for me? 

Q. Oh sorry, I thought you, I thought I had asked one.  I guess I’m just trying 

to understand the significance.  It appears that at least the perception of 20 

this person was that the situation in the central isthmus or in Tāmaki 

Makaurau is more complicated than the exclusive mana whenua ahi kā 

story that is told by Ngāti Whātua? 

A. And perhaps there’s a hint there as to their interests, when they talk about 

that very valuable spot, so near the town of Auckland as well.   25 

Q. Would you agree that that’s relevant evidence in terms of customary 

rights and interests in central Tāmaki? 

A. Well, it’s, I think it’s hearsay evidence of dubious value, perhaps. 

Q. But it’s at least an article written in 1846 around when these things were 

happening or when these things were happening I assume, that at least 30 

suggests that the picture is more complicated? 

A. Perhaps but as I said, we know nothing about the author of that article, 

their motives, their understanding of the issues, their relationships with 



1007 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

the various groups.  So those would all be factors that you would need to 

consider before you assess its relevance or its utility, I think. 

Q. You also raise an issue on page 49 where Ngāti Whātua inadvertently 

sold a portion of their land in the neighbourhood of St John’s College to 

the Government.  You say that land was the undisputed property of Ngāti 5 

Whātua but at the same time, there was two near relatives of 

Te Wherowhero who had been residing amongst the Ngāti Whātua who 

were buried on that land which had rendered it tapu.  That became 

problematic when it went to be sold, such that effectively the grudge 

between the tribes or however you might characterise it, flared up, such 10 

that Waikato arm started digging a trench around it, is that, do you recall 

that incident or that evidence? 

A. Yes I do.  It’s, because that’s a long quote, it may not be clear but that’s 

not me saying, that that’s a quote from a source. 

Q. I want to talk about tuku and what you’ve described as a potential 15 

boundary line between Tainui and Ngāti Whātua.  So if you can turn to 

page 67 of your report.  In the Ngāti Whātua Ōrākei Report in terms of 

the land that were tuku’d to Waikato-Tainui, you mention a number of 

times that Ngāti Whātua had made gifts or tuku of lands to Waikato-Tainui 

and that they believed the underlying title remained with them.  So that’s 20 

for example at paragraph 125.  That’s where you talk about that gift.  But 

at paragraph 67 of your Te Wherowhero Report, at the top of that page, 

you state: “Within the Tāmaki region, various Tainui groups including 

Ngāti Tamaoho and Ngāti Te Ata held lands around the Mount St 

John/Mount Hobson/Remuera area.  Although it is often said that these 25 

lands were held by virtue of a tuku or gift from Ngāti Whātua, it is by no 

means certain that this view was shared by the occupants who had a 

long-established presence across the Tāmaki region.”  Would you in 

terms of I guess the conclusion that you’ve made there or at least the 

doubt that you’ve cast there as to whether it was a tuku or not, do you 30 

have any comment on that? 

A. Well I think it is clear that those lands were subject to a tuku and the, that 

seems to be recognised in some of the pre-emption waiver purchases 

that follow where lands are sold by various Tainui parties but with a rider 
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in the deed stating that Ngāti Whātua had agreed to those transactions.  

So it seems to be some kind of acknowledgement of their underlying 

rights to those same lands. 

Q. How did you get to the conclusion that you made in the Te Wherowhero 

Report though: “It is by no means certain that this view was shared by the 5 

occupants who had a long-established presence across the Tāmaki 

region”? 

A. Well that report, as I said yesterday, is one that’s prepared for direct 

negotiations and it’s really seeking to emphasise that case. 

1050 10 

Q. So you’re casting doubt where you don’t think there is doubt? 

A. Well, I mean by the end of that report I think I’ve answered some of my 

questions in the sense that I haven’t really found any alternative basis 

upon which those lands are held. 

Q. You go on to, in this report, across the following page at page 68, go on 15 

to suggest, down the bottom you mention that: “Various Tainui owners 

had sold around 15,000 acres in the Saint John, Mount Hobson, Remuera 

area,” and that two different places, in the paragraph before, and again 

over the page at 69, you suggest that Remuera Road appeared to be a 

boundary between Tainui and Ngāti Whātua tribes and you say that: 20 

“There are indications that some kind of agreement was reached between 

Ngāti Whātua and Tainui about the areas of road – the areas of interests 

being south of the Remuera Road.”  What did you mean by there 

potentially being a boundary that’s formed by Remuera Road? 

A. For – a boundary for the purposes of the ability to transact those lands as 25 

part of the pre-emption waiver series of transactions. 

Q. So a boundary in that Waikato-Tainui were able to sell lands south of the 

Remuera Road? 

A. Yes, although, as I said, that was sometimes with a rider in those deeds 

stating that Ngāti Whātua had agreed to those transactions as well. 30 

Q. Thank you, Dr O’Malley.  I now want to move on to some of, well, the 

Ōrākei decision.  Would you agree, prior to me taking you to anything 

particular, as a general proposition that there are a number of limitations 

in respect of the Ōrākei decision that was made? 



1009 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

A. I think the decision is problematic in some respects.  The chief one that 

I’ve identified is Fenton’s statement that Waiohua were extirpated as a 

tribe. 

Q. That’s the only thing that you can think of? 

A. Well, at a fundamental level the decision is flawed in respect of the nature 5 

of the title that the Court issued which was to 13 individual owners which 

dispossessed hundreds of others and facilitated the alienation of those 

lands.  So there’s a fundamental issue in terms of the Native Land Court 

which has been well traversed before the Waitangi Tribunal and 

elsewhere. 10 

Q. Any more limitations you can think of? 

A. In terms of this specific decision? 

Q. No, just in – well, yes, in terms of the specific decision, and the operation 

of the Land Court in respect of that decision in terms of the matters before 

the Court now? 15 

A. I don’t think so.  I mean I’m aware that the report that I did in 2014 

probably offers a different perspective on that.  But that was something 

that was – I mean, firstly, it’s a relatively small part of that report and it 

was done in a very constricted timeframe, so one of the things about that 

was I didn’t even read all of the minutes of the Ōrākei case.  I probably 20 

only had a week to write about Ōrākei so I certainly didn’t have time to 

even copy 600 pages of evidence, let alone read it and analyse it. 

1055 

Q. Can I take you to page 4 of your report where you say: “Tainui groups 

either did not participate or took a less prominent role than might 25 

otherwise have been expected in a number of crucial Native Land Court 

or Compensation Court investigations into customary title concerning 

lands within the Tāmaki region.  Most often that was because being 

mostly classified as unsurrendered rebels in the wake of the Waikato war, 

they either were not eligible to participate in such processes or in no 30 

position to do so,” separate to the Ōrākei decision, what did you mean by 

they would not have been eligible to participate in such processes? 
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A. Well that’s probably a slightly inelegant way of saying as unsurrendered 

rebels, they couldn’t simply roll into Auckland and show up at a Native 

Land Court hearing. 

Q. So just from that pragmatic perspective, not from a legal perspective.  

Pragmatically they wouldn’t have turned up at that sort of hearing 5 

because they may have been arrested, is that right? 

A. Yes that would be a fair… 

Q. Fair assessment? 

A. Yes. 

Q. At paragraph 19, if you’re just able to read that to yourself and I’ll ask a 10 

few questions on it, starting from: “Bigger questions arose as to whether 

the lands were held by Tainui.”  So the bottom paragraph through across 

to the next page. 

A. Yes. 

Q. So starting from the top, you recognise that whether the lands – sorry.  15 

Starting from the top and I’m not sure what particular lands you’re 

referring to there, it may be the Pukapuka ones, but you do recognise that 

Tainui claims are potentially ancestral ones – sorry I’ll just rephrase that 

question.  You recognise that bigger questions arise as to whether the 

lands held by Tainui were based on the gift or whether ancestral claims 20 

could be advanced.  So that’s relating to our previous discussion, you 

acknowledge that whether it was a tuku or not is not something that’s 

been canvassed before any court, is that right? 

A.  Yes I think with reference to those Remuera lands. 

Q. In terms of Ōrākei, you do go on to note that there were members of Ngāti 25 

Te Ata, Ngāti Tamaoho and Ngāti Naho appearing as co-claimants 

alongside Ngāti Whātua.  I did just want to note and you weren’t there but 

in questioning Mr Blair, I hadn’t read your thing properly and so I think I 

may have mischaracterised Waikato-Tainui as being completely absent, 

so I just wanted to point that out to the Court and my apologies to Mr Blair 30 

when I pursued that – or I didn’t pursue it but mentioned that.  So I did 

just want to point that out but you go on then to say that: “They did not 

contest the Ngāti Whātua case but merely sought, unsuccessfully as it 

turned out, to be included alongside them.  Ngāti Mahuta and other 
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Waikato groups never filed a claim to the land, nor appeared as 

witnesses.  Much potential valuable evidence was therefore never heard 

or recorded.”  So even though there were some Waikato-Tainui affiliated 

groups participating, there were a number that did not, could not or were 

not in a position to do so, would you agree with that? 5 

A. Yes, as I think Professor Williams stated the other day, certainly Ngāti 

Mahuta were not in a position to attend a Native Land Court hearing in 

the late 1860s, as unsurrendered rebels. 

Q. And you go on at the end to conclude: “There was never therefore any 

full inquiry conducted at least and to the extent of Tainui interests in the 10 

Tāmaki region.  Consequently it became much easier to minimise or 

downplay the existence of such interests.”  Would you agree that that’s 

the consequence of them not being able to participate at that time? 

A. Well I agree that Ngāti Mahuta were Ngāti Mahuta were denied an 

opportunity to present a case.  Of course it’s somewhat speculative as to 15 

if they would have chosen to do so and if they did, what that case might 

be. 

Q. But you could at least admit that there were groups that were not, 

although they may have had valid customary interests in the block, their 

voice may not have been heard or canvassed in the Ōrākei Report? 20 

A. Well with respect to Ngāti Mahuta, the extent to which – you know, this is 

all hypothetical.  Had they filed a claim and presented it, it’s not clear to 

me how that might’ve differed from the claims that were advanced by the 

other Tainui groups who were there and did put their case to the Court. 

Q. But I think at least what you’re saying is that we don’t know? 25 

A. We don’t know if Ngāti Mahuta would have presented a case and if they 

did, what that case might have been, no. 

Q. So that’s a limitation of the Ōrākei Report, in terms of canvassing the full 

spectrum of customary interests in Tāmaki Makaurau? 

A. It’s a somewhat hypothetical one with respect to Ngāti Mahuta, yes. 30 

Q. They weren’t the only ones absent though from the Ōrākei hearing, were 

they.  So I just wanted to take you to, if you could please bring up a report 

by Tony Walzl on customary interests of Te Ākitai in Tāmaki at 332.20920 

and page 20924.  And I have a slight issue because my screen has 
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suddenly gone blank so I can’t quite see – if you’re able to blow it up just 

a little bit more, I can perhaps use – oh actually I might just – no, oh thank 

you, cheers.  If you could just read through that paragraph there, I’m just 

checking it’s the right one.  Yes, if you could just read through that 

paragraph to yourself: “In the aftermath of the war.”  5 

A. Yes. 

Q. Do you understand Mr Walzl in that report to be saying that as a result of 

a number of deaths of Te Ākitai leaders, that they were also not in a 

position to participate in the court hearings, such as the Ōrākei ones? 

A. Yes he is making that statement, yes. 10 

Q. And he goes on to say doesn’t he that: “As a result, the perspectives of 

other iwi came to the fore, were relied upon by the courts and came to be 

accepted as the standard pre-Pākehā history of Tāmaki Makaurau.”  

Would you agree with that? 

A. I agree he makes that statement, yes. 15 

Q. Do you agree that there were valid reasons and such as the Waikato-

Tainui reason and potentially this one, why people were not and why their 

interests were not canvassed in the Ōrākei hearing? 

1105 

A. So the Te Ākitai case is slightly different from Ngāti Mahuta in that their 20 

leading rangatira Ihaka Takanini along with many of his family and his 

followers were captured by the Crown at the start of the Waikato war in 

July 1863, held as prisoners without trial, eventually sent to Rakino Island 

in the Hauraki Gulf, where Ihaka Takanini died, I think a few weeks later, 

and his family and other members of Te Ākitai eventually returned to the 25 

mainland, and by 1865, I think, they are certainly participating in 

compensation Court hearings in respect of some of those South Auckland 

lands, and I think there's the famous Papakura succession case, which 

might be 1866, I'm not sure, but the point is that to the best of my 

knowledge they didn’t go into exile in the King Country at that time. 30 

Q. So you wouldn't agree with Tony Walzl’s conclusion that their 

circumstance may have meant that they were not participating, or they 

did not participate, or were limited in the ability to participate in the Ōrākei 

hearing? 
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A. Well they had lost their great leader, Ihaka Takanini, and that of course is 

going to have an effect on any iwi. 

Q. Do you also agree, in terms of the Ōrākei hearing, that the groups that 

were more likely to be present would be those that there were seeking a 

title in respect of Ōrākei, given that was the purpose of the hearing? 5 

A. Yes. 

Q. So they may not have participated if they had valid customary interests 

that they thought may not have amounted to title in the Ōrākei block? 

A. That’s an interesting suggestion.  I guess that’s possible. 

Q. So they may not have been there because they didn’t think their rights 10 

amounted to that, or they may have had valid interests elsewhere in the 

central isthmus, not the Ōrākei block, is that possible? 

A. Well it’s certainly the case that because, you know, Ōrākei block, 700 

acres, is the last of the lands on the isthmus, and the only of those lands 

in that area to go through the Native Land Court, that that does mean that 15 

all the focus is on that area. 

Q. And that of course was the purpose of the hearing, was to decide the 

Ōrākei block in particular, wasn’t it? 

A. Yes. 

Q. I wanted to just take you to page 85 of your report.  And you state: “The 20 

Native Land Court has been the object of sustained criticism from the 

Waitangi Tribunal and many historians for its tendency to impose a 

simplified and simplistic set of rules around determining ownership to 

lands that ignored the reality of a much more complex and intricate 

customary reality.  In many respects the Ōrākei judgment provided a 25 

template for this kind of approach.  An intricate and evolving network of 

customary rights on the ground was swept aside in favour of a convenient 

one-iwi ruling.”  Would you be able to provide the context for that 

conclusion, so what’s the example that you used to come to that 

conclusion, do you recall?  You may need to turn back over the page for 30 

that. 

A. Well that comment is at the end of a section on the Ōrākei case.   

Q. Yes, so that’s a conclusion on the Ōrākei case.  Do you remember, and 

you may, sorry, just to provide the context to that, if you turn over to 
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page 84, if you re-familiarise yourself with that, that provides the context 

I think for that particular statement.  Sorry, and perhaps earlier.  So is it a 

fair summary to say that although various Tainui groups had fished in the 

area, so used it, were occupying lands in the area, and based their 

interest not just on the basis of tuku, but on the basis of ancestry, you say 5 

that those claims were dismissed not because they were not valid, but 

because Fenton thought that occupation wasn’t enough, you needed a 

take, but that ancestral take or claims were not valid. 

A. That’s what I state there, yes. 

Q. So do you think Fenton was looking for clear, unambiguous and sort of 10 

an easy form of ownership, and this is complicated? 

A. I think from memory that – looking again at his statement, he seems to be 

referring to the idea that whakapapa connections alone are not sufficient 

to have a valid claim to land, and if that was the case that that would result 

in – that would defeat the object for which the court was established. 15 

Q. And you’re critical of that because those Tainui claims were not just based 

on whakapapa, they were also based on occupation and use? 

A. Well, it gets complicated here in terms of, are we talking solely about 

Ōrākei or are we talking more broadly.  In terms of Ōrākei, as I've 

discussed in my brief of evidence for these proceedings, there was that 20 

occupation after 1840, that people would go to the Waitematā to fish, to 

trade, et cetera, but the issue is whether that provides a take on which to 

claim rights to those lands in the Native Land Court. 

Q. I'm getting there, I'm almost done.  Just as a few sort of tidy-up questions, 

you note that Te Wherowhero does not appear to have been a signatory 25 

to any of the land purchase deeds in respect of Tāmaki.  Can you explain 

why that may have been, or do you recall your explanation for that? 

A. I do recall broadly that my explanation was that Te Wherowhero seemed 

to object to being one amongst a number of signatories to documents.  

So the only land deed that he ever signed that I'm aware of was with 30 

respect to Tainui interests in the Taranaki district, and the only other 

signatory to that deed was his brother Kati.  And that supposedly 

extinguished all Tainui rights or claims that they had in the Taranaki 

district. 
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Q. So do you think it’s fair to say that it was because of his standing and his 

mana that he didn’t want his name alongside other people, but that didn’t 

necessarily mean he didn’t have interests in various areas? 

A. In broad terms, I think that’s right, and I think there’s a – I don't know if 

we need to go to the section, but I quote somebody there referring to, I 5 

think, his reluctance to sign the Treaty on the basis that he saw that as 

somewhat levelling to sign alongside lesser people than himself, people 

who didn’t have quite the same mana that he had. 

Q. In these proceedings the role of Āpihai Te Kawau and Ngāti Whātua 

Ōrākei in the establishment of Tāmaki has been emphasised.  Is it also 10 

right to say that Te Wherowhero and his followers were also vitally 

important in terms of the early development of Tāmaki? 

A. Yes, definitely. 

Q. And that the settlement would have struggled to survive without his 

patronage and support? 15 

A. Yes, I think his support was critical in the early years of the settlement 

after 1840, especially once the European township was established. 

Q. And that’s not only in terms of military protection, but also economic and 

commercial contribution, is that accurate? 

1115 20 

A. Yes, there’s the relationship that develops with the settlement of Auckland 

that is mutually beneficial both for Tainui and for settlers in Auckland, but 

Tainui are not the only parties to that and they’re not the only beneficiaries 

from that.  I also refer in my evidence to the fact that for a number of years 

Ngāti Whātua do very well for themselves out of having a township on 25 

their lands and it’s seen as a source of envy for other iwi who want 

something like that themselves because of the trading and other 

opportunities that it provides for them. 

Q. And Te Wherowhero amongst other iwi were vital and active players in 

the trade in Central Tāmaki, weren’t they? 30 

A. Yes. 

Q. What’s your understanding of the relationship between Te Wherowhero 

the person and Waikato-Tainui? 

A. I’m not quite sure I understand the question. 
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Q. I’ll be more specific.  People in Māori society I guess rangatira, right, 

always belong to collectives, don’t they?  So Pōtatau Te Wherowhero was 

intimately associated with Waikato-Tainui in terms of whakapapa in the 

first instance, is that right? 

A. Yes. 5 

Q. Then sort of separately and alongside that there’s the Kīngitanga 

movement and creation that he was also – and Waikato-Tainui were 

inherently part of, is that right? 

A. Yes, well it can be difficult to disentangle Waikato-Tainui from the 

Kīngitanga, but, yes. 10 

Q. So Pōtatau’s mana and his leadership was associated with both the 

Kīngitanga movement as well as Waikato-Tainui more broadly, is that 

right, based on your understanding? 

A. Yes.   

Q. And just finally, if I can take you to page 4 of your report where it first 15 

starts.  Your conclusion at the end of that first page is: “That 

Te Wherowhero’s mana was recognised across the Tāmaki Makaurau 

region is abundantly clear.  The question of how this might have 

translated into customary rights to lands given that mana tangata did not 

automatically equate to mana whenua – the question is, sorry, that is the 20 

question that’s left open.  Limited though the available evidence might be, 

this issue is explored across the chapters that follow.”  Do you recall 

coming to any conclusion on that? 

A. No, I don’t think I did.  I posed the question there but I don’t really address 

that in the remainder of the report. 25 

Q. So you leave that question hanging.  Would you agree though that 

Waikato-Tainui have independent and strong interests within the Central 

Tāmaki isthmus based on your report? 

A. I would say Waikato-Tainui have interests across the Tāmaki region.  

Beyond that, I’m not sure. 30 

Q. And what those interests mean as a matter of tikanga in relation to others 

within the area is left as a live question, would you agree with that? 
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A. Well, of course if we’re talking today, Waikato-Tainui’s interest is – will be 

a matter for future negotiations between Waikato-Tainui and the Crown 

and I would imagine that that would involve neighbouring iwi as well. 

CROSS-EXAMINATION:  MR WARREN 

Q. Tēnā koe, Dr O’Malley, nice to see you again. 5 

A. Kia ora.  

Q. Yesterday in answer to a question from Ms Coates you indicated you had 

three months to complete your primary statement of evidence before this 

court, do you recall that? 

A. No, I think you have slightly misunderstood my answer which was that I 10 

had approximately three months to prepare my report for Waikato-Tainui 

so that’s the Pōtatau Te Wherowhero and Tāmaki Makaurau Report. 

Q. Well, the transcript records you saying: “I seem to recall that I had maybe 

three months or something to complete that report so it’s unreasonable 

to expect me to be aware of the various details that you’re highlighting in 15 

that report,” you’re saying that’s in relation to the Waikato Tainui report? 

1120 

A. Yes, and I think that’s – I mean that’s clear when I’m talking about 

attempting to recall events of a number of years ago.  I mean it’s obviously 

easy to get confused when we are switching between those two 20 

documents, but certainly I was referring to the time frame that I had for 

that report. 

Q. And what was the time frame in relation to your statement of evidence 

before this court? 

A. Significantly longer than that. 25 

Q. Because at paragraph 10 of your main report, the first couple of lines 

there, Dr O’Malley, you say in relation to the above paragraph: “These 

are complex and at times contested matters, and this brief of evidence 

draws upon an extensive literature.”  Do you see that? 

A. Yes. 30 

Q. Including both primary and secondary sources? 

A. Yes. 
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Q. Yet when I compare the bibliography of your Waikato-Tainui report to the 

footnotes in your evidence before this court, there are a number of 

references that are not referenced, is that right? 

A. The references between the two documents are not identical, that's 

correct, yes. 5 

Q. So in terms of the question or the issues that you were asked to look at 

in paragraph 9 of your statement of evidence, the Court would need to 

look at both your Waikato-Tainui report and your statement of evidence 

to get a fuller picture, would you accept that? 

A. Well, the Waikato-Tainui report is part of the evidence before this Court 10 

now, I understand, so that’s available for the Court to assess the value of 

that. 

Q. But it’s something you don’t dwell on significantly in your evidence before 

this Court, your primary statement of evidence, is it? 

A. As I discussed yesterday, there are issues around that report being 15 

confidential. 

Q. But the sources aren’t confidential, are they? 

A. I also said yesterday that it would not be really the done thing for me to 

rifle through that report for the information in it.  I didn’t – that report was 

not a document that I had sitting in front of me as I prepared my brief of 20 

evidence for this proceeding. 

Q. But when you’re doing analysis of the Ōrākei decision in your primary 

evidence before this Court, the facts such as certain Waikato-Tainui 

groups not being at the hearings of the Ōrākei proceedings would have 

been material, wouldn't it? 25 

A. Well, it’s a – as I said earlier it’s a highly hypothetical question as to 

whether Ngāti Mahuta would have pursued a claim before the court in 

1868. 

Q. But isn't the absence of potential claimants before the Native Land Court 

something that is raised in every Waitangi Tribunal proceeding relating to 30 

the Native Land Court? 

A. The absence of parties from hearings is often raised as a grievance, yes, 

and there are various reasons that are noted for that, such as the location 

of the hearings, which is probably less a factor in this case.  You know, 
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one of the grievances often raised is that Native Land Court hearings 

were held in European townships far from the lands under consideration, 

and Māori had to travel long distances to get to them, and that’s not really 

a factor when you've got the Ōrākei lands being considered in Auckland 

itself. 5 

Q. But if this court is being asked to determine ahi kā and mana whenua, 

knowing who wasn’t at the Ōrākei proceedings is material, isn't it? 

A. Well there were many people who weren’t there, in the sense of, how do 

you draw up a list of people who weren’t there? 

Q. You accept that there are a number of limitations, don’t you, in examining 10 

the issue of customary interests in Central Auckland, you'd accept there 

are limitations? 

A. There are limitations in terms of the source materials that are available 

for us but that’s not uncommon when you’re looking at 18th, 19th century 

history. 15 

Q. So here we have only two Native Land Court decisions within Central 

Auckland being the two Ōrākei block decisions, correct? 

A. I believe so.  There are some adjacent cases, one I refer to briefly in my 

evidence is a block in the Pakuranga district I think that was awarded to 

Ngāti Whātua on an uncontested basis.  The Pukapuka lands also went 20 

before the Native Land Court but that was a slightly unusual situation in 

that native title had been extinguished in the 1850s and the Court – the 

Court’s jurisdiction was solely to determine the names of those who 

should be included in the Crown grant for that block.  But nevertheless 

that case raised some interesting evidence.  For example, Fenton himself 25 

I think gave evidence in that case. 

Q. But in the 2006 RFR area, there are no other blocks other than the 

Ōrākei block being investigated by the Native Land Court, correct? 

A. Correct. 

Q. So we don’t have the benefit, as many other Waitangi Tribunal 30 

proceedings have, which you’ll be familiar with, of the rich history that is 

found in a number of Native Land Court decisions, appeals, re-hearings, 

partition determinations, with respect to the lands within that 2006 RFR 

area, would you accept that? 
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A. I accept that there weren’t more hearings and if there were hearings in 

other parts of the isthmus that that could raise other aspects that weren’t 

traversed in the Ōrākei case because that was solely concerned with that 

700 acre block, yes. 

Q. And of course we don’t have the benefit of a district-wide historical 5 

Waitangi Tribunal inquiry in Central Auckland, do we? 

A. I’m not sure of the history of Waitangi Tribunal proceedings in 

Central Auckland so I’m not sure I can answer that. 

Q. And we now know from your evidence that at least one Waikato tribe 

wasn’t present at the Ōrākei hearing being Ngāti Māhu? 10 

A. Well, yes, Ngāti Mahuta as I’ve said, as Professor Williams said the other 

day, were not there. 

Q. So given those limitations in that context, my question is when historians 

come along and seek to look at the pre 1840 history in Central Auckland 

and address questions of mana whenua, naturally there’s a significant 15 

focus on those two Ōrākei block decisions, isn’t there? 

A. There is, and what I’ve tried to do in my own evidence in these 

proceedings is widen the focus by looking at other relevant matters such 

as Crown purchase transactions.  And the significant thing there is not 

necessarily who the Crown buys the land from but what’s the reaction to 20 

that, because if other groups claim interest in those lands the expected 

thing is that they would protest that transaction in some form and the 

Crown’s usual response was that they would pay them money as well.  

And that process doesn’t happen in Auckland.  It happens in the 

Mahurangi district where Marutūāhu initiate the first transaction in 1841, 25 

then there’s a whole series of transactions through until I think the 

mid 1850s and you don’t see anything like that in the Auckland district.  

And there are other matters as well that I traverse, the evidence of 

Samuel Marsden visiting in 1820, the Kohimarama Conference and so 

on.  So I think even in the absence of Native Land Court proceedings 30 

across the entire district, across the entire isthmus if you will, there’s still 

a substantial body of evidence that you can attempt to draw some 

conclusions from. 
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Q. And you would agree that tribes themselves will do the same as the 

historians particularly those, my words, the winners out of those Ōrākei 

block investigations, they will put weight on those determinations when 

questions of mana whenua and customary rights arise, do you agree with 

that? 5 

1130 

A. I don’t know the extent to which Ngāti Whātua rely on the Court’s 

judgment in that case. 

Q. But you would’ve seen it in Waitangi Tribunal proceedings that those that 

were successful in the courts use it to claim contemporary mana whenua 10 

rights? 

A. I think that’s probably true in a general sense, yes. 

Q. And what tends to happen is that an orthodox history develops doesn’t it 

when there’s significant reliance on only two Native Land Court decisions 

and it becomes an entrenched orthodox history and that’s effectively what 15 

you said in your Waikato-Tainui Report, wasn’t it? 

A. I don’t recall saying anything in that report about an orthodox history but 

certainly, if you look at the secondary literature on this area, a scholar like 

Professor Russell Stone who I think is nearing 100 years old now, if not 

over, has devoted much of his life to the history of the Auckland region, 20 

its business community and later in life became interested in that pre 1840 

period and I wouldn’t say that he solely relied on the, certainly not the 

Fenton judgment, he did mine the evidence given in that case quite 

extensively.  There are some other sources of evidence as well in terms 

of the writings of Paora Tūhaere, George Graham and various other 25 

people.  Dr Angela Ballara, a scholar who I have the greatest of respect 

for, also is somebody who critically analyses evidence given in the Native 

Land Court.  She doesn’t accept it at face value and she subjects it to 

quite deep scrutiny.  So, even with the limitations and sources, it doesn’t 

mean that we can’t attempt to draw some conclusions from that evidence.   30 

COURT ADJOURNS: 11.32 AM 
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COURT RESUMES: 11.50 AM 

CROSS-EXAMINATION CONTINUES:  MR WARREN 

Q. Dr O’Malley, we were discussing the entrenchment of orthodox history as 

a result of the Ōrākei decisions.  If we could go to page 124 of your 

Waikato-Tainui report, please.  The bottom sentence there reads: “It had 5 

been the 1868 Land Court into Ōrākei that entrenched the view of Tāmaki 

Makaurau as an exclusively Ngāti Whātua domain.”  And that’s in fact 

what has happened in respect of Central Auckland, hasn’t it, Dr O’Malley? 

A. Well, I can't speak to the influence of that decision on wider perceptions 

of customary rights, but the fact that it was concerned solely with 10 

700 acres means that there were aspects of that history that weren’t 

necessarily traversed, and in the Pukapuka case some interesting details 

come out there.  But in that document I refer to the fact that Fenton gave 

evidence in 1890 about the fact that a short while after the second Ōrākei 

case in 1868, he was asked to make recommendations for Crown grants 15 

in respect of the Pukapuka lands, and he had recommended, I think, 

Tāwhiao, Tamati Ngāpora and Matire Toha, who was the Ngāpuhi widow 

of Kati, Te Wherowhero’s brother, and he said that he made that decision 

on the basis of his Ōrākei judgment.  So that seemed to suggest that he 

was – within that decision he acknowledged that that other interest 20 

existed there. 

Q. So if you go to page 78 of that same report, please.  Third line, you'll find 

that Fenton’s final judgment that Ngāti Whātua – 

THE COURT ADDRESSES MR WARREN – MICROPHONE (11:53:09) 

CROSS-EXAMINATION CONTINUES:  MR WARREN 25 

Q. You say there: “Although the ownership of the relatively small area of land 

was at stake, the Ōrākei case and Fenton’s final judgment that Ngāti 

Whātua were exclusively entitled to the land was to have a major impact 

on perceptions of customary rights over the Tāmaki region for many years 

to come.”  That’s exactly what you said and that’s exactly what you 30 

concluded, isn't it, Dr O’Malley? 
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A. That’s what I stated in that report, yes. 

Q. And that is the position in respect of customary interest perceptions in 

Auckland? 

A. I'm just struggling to find that section that you read out to me. 

Q. Page 78. 5 

A. 78, yes. 

Q. Under the heading “The Ōrākei case”. 

A. Yes, I see that.  As we've discussed, the fact that it was the only Native 

Land Court hearing with respect to the isthmus gave it added significance. 

Q. And that was my point, is that historians elevate that, put weight on it, and 10 

it becomes the orthodox history of this region, do you accept that? 

A. The first thing is I think that good historians would not simply accept 

Fenton’s judgment at face value, but would dive deep into the evidence 

that was given before the court, and they would consider that in terms of 

the range of factors that historians usually apply to any historical source, 15 

factors such as internal consistency, external corroboration for 

statements that are made, and the context in which that was produced.  

So there are those factors in terms of how that evidence is used, but also, 

as I said before the break, we can also look at other factors as well such 

as Crown purchase activity and responses to that and so on.  So it doesn’t 20 

all come down to simply the Ōrākei judgment itself. 

Q. Would you accept the proposition that once an orthodox history is 

entrenched it becomes difficult for those – again my words, for the losers 

in the Native Land Court process to be seen and heard within a particular 

region? 25 

A. I'm not sure about that, because for one thing the Waitangi Tribunal has 

been highly sensitive towards some of those issues, and you can see 

that, for example, in somewhere like Te Tau Ihu. 

Q. What about the Wairarapa in terms of Kahungunu Rangitāne, are you 

aware of that context? 30 

A. Briefly, yes. 

Q. So of course once this entrenched orthodox history gets into official 

documents, maps, censuses, Māori Land Court regional – the notions like 

Tākitimu, then the entrenchment of a one iwi view is difficult for those who 
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have lost in the Native Land Court, particularly where there is only two 

decisions of that court in a particular area? 

A. Well in terms of Wairarapa, I seem to recall that Dr Ballara in which 

Rangitāne’s distinct identity as an iwi was undermined through various 

processes, so I guess my point really is that in recent decades there have 5 

been various fora in which those issues have been traversed in a fresh 

light. 

Q. Apart from the documentary sources, both primary and secondary, that 

are captured in your primary evidence and in the Waikato-Tainui report, 

you would accept that where there is, I think as you identify in your 10 

Waikato-Tainui report, sort of limitations because of the lack of sort of 

written documentation, that evidence from tikanga and whakapapa 

experts becomes particularly relevant and important when assessing who 

has customary rights, ahi kā, mana whenua, would you agree with that? 

A. Yes, I think that’s definitely part of the mix of evidence that needs to be 15 

taken into consideration. 

Q. So for example whakapapa evidence of the relationship between Tuperiri 

and Kiwi Tāmaki would be material in understanding the events around 

the battle that led to Kiwi’s demise?  That would be important, wouldn't it? 

A. Potentially. 20 

Q. Well it would be relevant to Mr Te Warena’s Taua’s evidence that it was 

an intra-whānau battle, because they were closely related. 

A. I'm aware of that argument that he makes, and it’s certainly not one that 

other scholars have accepted, such as Dr Ballara.  So yeah, certainly I'm 

aware that he makes that case. 25 

Q. Also, and you’ve already indicated this on a number of occasions in 

response to specific questions, that looking wider than Central Auckland 

at other Native Land Court and Compensation Court evidence and 

determinations would also be relevant when looking at customary 

interests and rights, and in your Waikato-Tainui report you referred to the 30 

East Wairoa Compensation Court determinations.  And if we can go to 

page 94 of your Waikato-Tainui report, please.  So that table there, 

Dr O’Malley, that sets out who received what from the compensation 

payments for the raupatu of the East Wairoa block? 
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1200 

A. Yes, that's correct. 

Q. And there are a number of different tribal leaders referenced there, Ngāi 

Tai, Ngāti Pāoa, Ngāti Whanaunga, Ngāti Pare? 

A. Yes. 5 

Q. And you also reference in your Waikato-Tainui report the Fairburn 

transaction, where Ngāi Tai, Te Ākitai and others were involved? 

A. Yes, I do. 

Q. And so this type of evidence would assist the court in getting an 

understanding around shared customary rights? 10 

A. The East Wairoa confiscation block is quite a long way from Central 

Auckland.  I mean it’s been some time since I looked at that, but – so I'm 

not sure of the relevance of that without looking again at that. 

Q. Page 12 of your reply evidence, you state that Fenton can be criticised 

on many grounds.  If we could go to the Te Mata Punenga document 15 

please, Ms Ellis.  Are you aware of – 

THE COURT ADDRESSES MR WARREN – NUMBER 345.29518 (12:02:30) 

CROSS-EXAMINATION CONTINUES:  MR WARREN 

Q. Are you aware of the Te Mātāpunenga publication produced by 

Dr Meredith and others? 20 

A. Yes, I haven't looked at it closely, but I'm aware of it, yes. 

Q. I'm just wondering whether you agree with me in terms of criticisms of 

Fenton, whether we can add another one to his list when we read his 

opinion, which is taken in 1890, of seeking collection of papers offering 

various opinions on native tenure.  If you just read through what Fenton 25 

has to say about mana. 

A. Yes. 

Q. Slightly hypothetical, but of course Hetaraka Takapuna, if he read that, 

would be most concerned that this was the person determining his rights 

on land, saying mana is a fallacy? 30 
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A. It’s slightly unclear to me, but it seems that he may be attempting to draw 

some distinction there between mana whenua, mana o te whenua, and 

mana tangata. 

Q. Was mana whenua used by him in any of the Ōrākei judgments? 

A. Not that I'm aware of. 5 

Q. Can we just go to the Fenton judgment, please.  If we could just do 

Control-F, “mana whenua”, please.  What about ahi kā, do you recall 

ahi kā being referenced in the Ōrākei decision? 

A. No, I don't recall it being there. 

Q. Paragraph 235 of your primary brief of evidence, please.  The last 10 

sentence, you conclude: “The decision in relation to the 1868 interlocutory 

judgment was a transparent one in that the basis on which the court 

reached its verdict was clearly outlined and explained in some detail.”  Do 

you stand by that conclusion? 

A. Yes. 15 

Q. You didn’t think it appropriate to include the fact that there was potentially 

absent right holders at that particular paragraph? 

A. No, this is a comment on the judgment of the court itself. 

Q. What about over the page at 237?  Do you think it would have been 

appropriate to mention the absent Waikato tribes there? 20 

A. Well as I said earlier, it’s a hypothetical situation with respect to Ngāti 

Mahuta.  We don’t know whether they would have made a claim to that 

court. 

Q. In regards to the 1866 decision, would you agree that Peter McBurney 

does a comprehensive review of that particular decision? 25 

A. Are you referring to his evidence for – 

Q. Before this court, yes. 

A. I don't recall in detail how he treated that. 

Q. You'll recall in regards to that proceeding, prior to it, and you may have 

already mentioned it, Hetaraka was writing letters, wasn’t he, from 1862 30 

through to when the matter came before the Native Land Court? 

A. Yes. 

Q. Are you aware that he sought to have his claim for the Ōrākei block heard 

by a jury of Māori? 
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A. Paragraph 196 of my evidence refers to the fact that he engaged a lawyer, 

Thomas George, who wrote to The Daily Southern Cross to suggest that 

Ōrākei be declared a district under the Native Lands Act 1862 so the title 

could be investigated.  Had a hearing proceeded on that basis under the 

1862 legislation, it would have taken on a different form from that under 5 

the Native Lands Act 1865. 

Q. But you’re not aware that he sought a jury of Māori to determine the rights 

of the Ōrākei block, and that was rejected? 

A. This is referring to the 1866 hearing? 

Q. Correct. 10 

A. I don't recall whether I came across that or not. 

Q. Do you recall at the commencement of the 1866 judgment that Fenton 

began by praising the lawyers? 

A. I don't recall that. 

Q. If we can go to 301.00169, please, and 00164. 15 

1210 

 

MR HODDER ADDRESSES THE COURT – DOCUMENT (12:10:01)  

CROSS-EXAMINATION CONTINUES:  MR WARREN 

Q. After praising the lawyers, Fenton as McBurney says took the opportunity 20 

to disparage a point of view given by Donald McLean about the utility of 

the Native Land Court and I just want you to read that quote there please.  

You’ve read that Dr O’Malley? 

A. Yes. 

Q. He dismissed Hetaraka’s claim based on ancestry and whakapapa, didn’t 25 

he? 

A. Yes. 

Q. And we know that there then was a re-hearing of the matter in 1868? 

A. Yes that’s correct. 

Q. Just on that you call it a re-hearing in your report.  Was it a re-hearing as 30 

such?  Because Āpihai was the claimant/applicant in the second hearing, 

wasn’t he? 
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A. Yes.  It’s slightly unclear to me whether that was not – it certainly wasn’t 

an appeal from the original decision but whether it was a fresh hearing as 

such.  It seems to have been treated in that manner.  

Q. Because Hetaraka applied for a re-hearing, do you recall that?  And that 

was filed out of time ultimately? 5 

A. I don’t recall that. 

Q. Whatever it was, Āpihai was the applicant this time around? 

A. At the second hearing, yes. 

Q. Yes, and in the first one he was the defendant or the cross-claimant? 

A. Yes. 10 

Q. Do you think it’s appropriate, I’ll just get your opinion, that Fenton sat on 

the second hearing? 

A. I think that’s probably more of a legal matter. 

Q. Speaking of the law, section 17 of the Native Land Act gave the ability of 

the judge to include a number of owners on the schedule to the title, is 15 

that right? 

A. Yes that’s correct, yes. 

Q. And that was available to Chief Judge Fenton in 1868? 

A. Yes it was. 

Q. And the evidence reflects that he did not take that opportunity? 20 

A. No. 

Q. And in fact there was an adjournment and Māori came back to the court 

and confirmed who would be on the title? 

A. Yes, ultimately 13 names were included in the title.  In theory it should’ve 

been limited to 10 but there was opposition to that, so it was, there were 25 

13 names on the title I seem to recall. 

Q. But there was the ability to add more but there’s no reference in the 

decision of Fenton raising that with the lawyers or during his notes? 

A. No.  My recollection is that Fenton seems to have been opposed to the 

use of section 23. 30 

Q. Paragraph 133 of your primary statement please.  You there specifically 

reference Ngāi Tai and you say in the second sentence: “Although once 

more extensive, their customary interests came to be focused on the East 

Tāmaki area around Maraetai,” et cetera.  If you go to paragraph 68 in 



1029 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

the same document please.  At the bottom of paragraph 68, you say: “The 

name ‘Ngāi Tai’ was generally applied to the descendants of these 

relationships,” that you’ve referenced above, “although in the Native Land 

Court witnesses sometimes used ‘Ngāti Tai,’” do you see that? 

A. Yes. 5 

Q. Hetaraka Takapuna’s claim in 1866 to the Native Land Court was brought 

on behalf of Ngāti Tai, wasn’t it? 

A. Yes it was. 

Q. And Hetaraka lost that case? 

A. Yes. 10 

Q. And all historians in this proceeding at your expert conference agreed that 

the Native Land Court was an inappropriate forum to determine matters 

of custom, correct? 

A. Yes. 

CROSS-EXAMINATION:  MR MAJUREY 15 

Q. Tēnā koe, Dr O’Malley. 

A. Tēnā koe. 

Q. I’m not going to start with the Waikato-Tainui Report.  I just want to check 

in with you and you’ve just touched on in your primary evidence as to 

some of the geographical areas that you’ve worked in before, as I 20 

understand it you’ve done work in Tauranga Moana? 

A. Yes. 

Q. Historical work? 

A. Yes. 

Q. Yes, Waikato-Tainui obviously? 25 

A. Yes, I’ve done work for Waikato-Tainui but strictly speaking not within that 

area. 

Q. You’ve written a few books? 

A. Yes. 

Q. Tāmaki Makaurau? 30 

A. Yes. 

Q. You’ve been lucky enough to do work in Pare Hauraki?  I remember some 

works, papers you’ve done there but that may have been some time ago? 
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A. I think my primary connection with the Hauraki District, I don’t know if you 

recall this, was that when I was research manager at the Crown Forestry 

Rental Trust, I attended a number of meetings with the Marutūāhu 

Collective which ultimately led to Professor Belgrave and Dr Young being 

commissioned to produce research for the Collective. 5 

Q. So it’s all your fault?  You don’t have to answer that.  And Kaipara, have 

you done any historical work in the Kaipara? 

A. No. 

Q. So at least to a northern point of Tāmaki Makaurau, you’ve done a lot of 

work in this general area and no, in general terms at least, the various 10 

tribes from those regions, is that fair? 

A. Did I know? 

Q. Their histories? 

A. In those areas that I’ve worked in? 

Q. Yes? 15 

A. Yes, I have a general sense of those histories. 

Q. And in the exchange with my friends, you’ve talked about history and 

different authors and the like, Ballara, Stone et cetera and you’ve talked 

about a nuanced history being important but that’s my paraphrase of what 

you said, again very generic.  What’s the best customary piece of work at 20 

least in this century or last that you’ve seen on Tāmaki Makaurau, Central 

Auckland? 

A. The best customary history lesson?  I’m not sure whether I can answer 

that. 

Q. I’m going to ask you some questions in relation to the transcript at page 25 

739.  I don’t think you’ll need to go to it because I just want to put a couple 

of questions to you and I think I heard you say that you had either seen 

or read some of the questioning of Professor Williams.  Do you agree with 

Professor Williams that tikanga arrived here when people arrived? 

A. Yes, I mean I don’t profess to have any particular expertise in tikanga but 30 

in a general sense, I would agree with that. 

Q. So it’s probably best not to ask you tikanga questions then? 

A. No. 

1220 
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Q. You discuss the nature of customary tenure in your evidence though, 

don’t you? 

A. Yes. 

Q. You agree that – actually I won't ask that because that’s tikanga.  You 

don’t make a single reference to mana whenua in any of your evidence, 5 

do you, primary reply or summary? 

A. No, my evidence is, I think, framed in terms of customary interests and 

customary rights. 

Q. You have talked about customary tenure though, correct? 

A. Yes, I believe so. 10 

Q. Is there any particular reason why you haven't addressed mana whenua 

as a tikanga concept in your evidence? 

A. No, I think I simply approached it in terms of customary tenure, which is 

the usual approach that I would adopt to these issues. 

Q. Is mana whenua a form of customary tenure? 15 

A. That’s an interesting question, but I think possibly a tikanga-related 

matter. 

Q. To the extent you can or are able to answer it, what’s your understanding 

from all the research and literature you’ve read over the years, what is 

mana whenua? 20 

A. Well, my working sort of understanding of it would be something relating 

to authority over land. 

Q. Again, to the extent you can answer it from your work, is mana whenua 

exclusive? 

A. I hadn't heard of that concept before these proceedings, and I think it’s 25 

an interesting issue, and I don't know the answer to that. 

Q. I'm not sure if you've had the chance to read the evidence of Ms Kāwharu 

or saw her questioning.  In her evidence, she refers to – it’s probably best 

if I give the correct reference.  So this is her reply evidence, it’s document 

201.00289 at paragraph 61.  And she says: “Rather, Ngāti Whātua Ōrākei 30 

asserts its status as the hapū with exclusive mana whenua in Central 

Auckland.”  Do you have a view on that one way or the other? 

A. I don’t have a view on contemporary mana whenua issues. 

Q. What about historical mana whenua? 
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A. As I said, my evidence is framed in terms of customary interests, 

customary rights. 

Q. And that doesn’t include mana whenua? 

A. Well, there’s obviously a point of overlap and a relationship between 

those two. 5 

Q. It’s not your wheelhouse? 

A. No. 

Q. I'm going to ask you a question about the transcript at page 744, and I 

had the following exchange with Professor Williams.  Partway into his 

answer he said: “My evidence is to the effect that in the heartland of each 10 

iwi hapū there has to be a singularity.  I've used that term about the mana 

whenua.  Otherwise you don’t have a base from which to be whanaunga 

to the other people from another area, whether nearby or far.”  Question: 

“There can only ever be one on any piece of land?”  Answer: “On any one 

piece of heartland.”  And then he goes on to finish the sentence.  There’s 15 

a little bit in that, but again, to the extent you are comfortable with, do you 

agree with the professor? 

A. I think that again that’s relating to tikanga issues that I don’t really have a 

view on. 

Q. And you don’t talk about heartland, iwi heartlands, tribal heartlands in 20 

your evidence, do you? 

A. No, I don't believe so. 

Q. Have you come across any historiography on heartlands in your work? 

A. I'm not sure whether I've come across any that uses that particular phrase 

or not. 25 

Q. What about the concept core area, central area, heartland and the like?  

Any historiography on that? 

A. I think – well, in my own brief of evidence I think I talk about rights that 

would begin in a settlement with cultivations and so on, and become more 

attenuated as they become further distant from that.  That may bear some 30 

relationship to that concept, but I'm not sure about that. 

Q. If we work with that concept of a – my paraphrase, a core centre, and 

then a gradation going out, and I won't say what that gradation is, but I 

think that’s inherent in what you’re saying, again to the extent that there 
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is historiography on this, is it usual in what you've seen and researched 

that there’s only one tribe in the centre of the core, and then as you move 

out you might get shared overlaps? 

A. I'm not sure that I could answer that in a general sense. 

Q. Any way you'd like to answer that concept that I'm putting to you? 5 

A. Well certainly at the fringes of tribal interests there was potential for those 

interests to intersect and overlap. 

Q. Can you give us an example that comes to mind? 

A. I can't think of a specific example off the top of my head. 

Q. Let’s go to the Te Puna Katikati blocks in Tauranga Moana, which you 10 

might recall? 

A. Yes. 

Q. And so the – did you give evidence or do reports for the raupatu enquiry, 

Dr O’Malley? 

A. Yes, I did. 15 

Q. You'll recall then the various tribal interests, the events post the raupatu, 

as it was called, in terms of Te Puna Katikati, the arbitration conferences, 

the claims by various courts including – sorry, by various tribes including 

Tauranga Moana, Ngāti Ranginui, Ngāti Rangi, Marutūāhu, you recall 

that? 20 

A. I have a vague recollection of that.  I think my evidence for that enquiry 

was produced in 1995, so quite some time ago. 

Q. Let me put a proposition to you and you can answer in whichever way 

you want.  In Te Puna Katikati there was recognition and agreements 

between the tribes over those shared interests, weren’t there? 25 

A. I don't recall the process that was adopted at this point in time. 

Q. Turning to your reply evidence at paragraph 40, and this is part of 

addressing the evidence of Professor Belgrave, and starting at the third 

sentence are your words: “That is inconsistent with Māori forms of land 

tenure and the highly mobile nature of Māori society in the early 19th 30 

century.  Dr Ballara notes that mobility was a distinctive feature of Māori 

settlement patterns, with groups moving between cultivations and 

resource areas depending on seasons.”  That’s quite a common feature 

of the Māori society, isn't it? 
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A. Yes. 

Q. And does that apply in Central Auckland? 

A. Yes, I think it does.  You see movement between the Waitematā and 

Manukau Harbours, for example. 

Q. Between the central isthmus and the North Shore, and north of the 5 

Waitematā, another example of that? 

A. Yes, I think so. 

Q. So those traditions would apply to the various peoples of Tāmaki 

Makaurau, wouldn't they?  Te Waiohua, Ngāti Whātua, Marutūāhu, those 

are part of their traditions, aren’t they? 10 

A. Well I think what I'm referring to here is not so much tribal traditions but 

the fact that occupation of particular sites was often temporary or 

seasonal. 

Q. Is it a fair paraphrase of what you’re saying here, as I understand it, which 

goes back to concepts of wasteland and the like, a tribe didn’t need to be 15 

living on every inch of land for it to be a part of their rohe, because they 

had seasonal activity, seasonal occupation, and going around different 

parts of their rohe, be it on land or by sea or by river? 

A. Yes, a site didn’t need to be permanently occupied in order for a group to 

have valid interests in that area. 20 

Q. And taking on board what you've said about the relative time that you had 

to research the Ōrākei  minutes and the various recorded answers or 

contributions by the various tupuna, you'll recall, won't you, those 

traditions, those mobile seasonal activities, being undertaken by the 

tribes of Te Waiohua, Ngāti Whātua and Marutūāhu were richly discussed 25 

in that hearing, weren’t they? 

1230 

A. Well there was significant reference to the movement of people for fishing 

and other reasons, yes. 

Q. Could we turn to, I’m not sure I’m going to get this one right, to document 30 

342.27632 and 649 I think is the last three numbers I’m looking for, a map.  

There we go, could you blow that up a bit please for Dr O’Malley?  Actually 

why don’t we go to the top banner just so Dr O’Malley can see that.  Could 
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you read that to yourself please Dr O’Malley, that banner in the box?  

Have you read that? 

A. Yes. 

Q. Yes, and if you could just – yes thank you.  Have you seen this map 

before? 5 

A. I think it may have been presented to Professor Williams the other day 

but it was a bit difficult to see the detail on the VMR link. 

Q. So as we’ve talked about, you have undertaken work in the 

Waikato-Tainui area.  From your experience in the research you’ve 

undertaken, does this – I’ll call it the orange area – does this orange area 10 

equate to the rohe of the people of Waikato-Tainui? 

A. I don’t know whether it purports to be a rohe – 

Q. Yeah I’m not asking whether it purports to be, but from your significant 

work in Waikato-Tainui, does that approximate to the rohe of 

Waikato-Tainui? 15 

A. I couldn’t really comment on that. 

Q. What areas of Waikato-Tainui rohe are you aware of?  They’ve got a 

centre at least, haven’t they? 

A. There’s a centre, yes, which is I guess defined by the confiscation block 

but – 1.2 million acres but as we know, even that is subject to some 20 

dispute from time to time. 

Q. Again the definition is not that great.  Picking up on some of the discussion 

you’ve had with my friends in terms of that rohe and the mana that goes 

with land, does Waikato-Tainui have mana whenua in the central 

Auckland isthmus? 25 

A. I couldn’t comment on that. 

Q. Why can’t you comment on that? 

A. I think I said to you before that I don’t have a view on contemporary mana 

whenua issues. 

Q. And we talked about contemporary and historical, so turn your mind to 30 

historical.  Could the historical situation is Waikato-Tainui have mana 

whenua in the Central Auckland isthmus? 

A. Well as I’ve mentioned before, my evidence is framed in terms of 

customary interests. 
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Q. Does Waikato-Tainui have customary interests in the Central Auckland 

isthmus? 

A. The – well, in terms of the Pukapuka lands and some of the other lands 

that were subject to tuku, there’s some form of customary interest with 

respect to those. 5 

Q. Could we please turn to document, starting (inaudible 12:33:51) in red, 

335.23460, it’s one of the McEnteer maps.  Dr O’Malley, this is one of the 

maps of you might recall Mr McEnteer.  Just for orientation as you’ll see 

in the legend, you’ll see a yellow numeral 1, areas not included in the 

2006 RFR land and there are four of those, if you scan the map, four 10 

yellow numbers.  I just want to check in with the answer you just gave in 

terms of customary interests of Waikato-Tainui in the Central Auckland 

isthmus.  Are you referring to any of these four yellow areas if I can call it 

that or are you talking wider afield?  They’re all, the base is all the same? 

A. Well it’s a bit difficult for me to identify on that map where the Pukapuka 15 

block is, for example but I mean what I’m saying with respect to that is 

that there is, there’s some form of interest there as a result of the tuku of 

those lands. 

Q. Yes.  Can I ask it in this way, if we look at the yellow area and I’m talking 

about the outside circumference of the yellow area which those four areas 20 

are internal islands if you like but if you go around the outer margin of the 

yellow area, does Waikato-Tainui have any customary interests 

anywhere inside the wider yellow area? 

A. Well, the number 2 on that map, the triangular area, is I believe the area 

that was subject to various pre-emption waiver transactions by the 25 

various Tainui groups, so that would fall outside it.  That would leave the 

Pukapuka block.  As I say, it’s a bit difficult to locate that on the map. 

Q. So are those the only two references area wise that you’re aware or 

you’re saying that Waikato-Tainui has a customary interest anywhere 

inside the wider yellow area? 30 

A. That I’m aware of. 

Q. From your research and the work you undertook, do any of the 

Te Waiohua tribes have customary interests anywhere inside the wider 

yellow area? 
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A. Not that I’m aware of.  

Q. Same question for the Marutūāhu tribes? 

A. So, I think the Kohimarama block is to – 

Q. That’s outside that yellow area? 

A. Yes. 5 

Q. So coming back to my question, do any of the Marutūāhu tribes have 

customary interests inside the wider yellow area? 

A. Not that I’m aware of. 

Q. Does Ngāti Whātua Ōrākei have any customary interests inside the wider 

yellow area? 10 

A. Yes. 

Q. Why do you say that? 

A. Based on the various research that I’ve conducted which is not confined 

to the, of course the Ōrākei Native Land Court case but taking into 

consideration Crown land purchase transactions, responses to those 15 

transactions, various other factors such as the various tuku.  Evidence 

from things like the Kohimarama Conference (inaudible 12:38:37) so 

considering the wider historical context. 

Q. Going back to our discussion a bit earlier in terms of mana and the 

caveats that you raised in terms of which line that falls on side, tikanga or 20 

customary tenure, does mana with land reside with the tribe, the rangatira 

or both? 

A. I’m not sure I’m in a position to answer that question. 

Q. Put it a different way then.  In the time when Te Wherowhero was living 

inside the wider yellow area, did he have mana in this area? 25 

A. Well he had personal mana but whether that translates into mana over 

land is another question I think. 

Q. He had immense mana, didn’t he? 

A. He did. 

Q. He brought the people of Ngāti Whātua and Waiohua back from the 30 

Waikato, didn’t he? 

A. He facilitated the return of a number of groups to the district, yes. 

Q. Could we turn to your reply evidence at paragraph 37.  And part way 

through there you say, again you’re addressing other evidence: “To 
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suggest that we should simply take all such evidence at such face value 

and not critically analyse it is in my view a dereliction of the historian’s 

duty.”  That’s your evidence, isn't it? 

1240 

A. Yes. 5 

Q. And then a bit earlier on the page you say, part way through 

paragraph 35: “To do otherwise I would suggest is to abdicate the 

historian’s role to strive towards some kind of understanding of the past 

grounded in evidence in favour of a post-modernist outlook which 

eschews any kind of search for objective reality.”  Tell us more about the 10 

historian’s duty that you’re talking about? 

A. Well that is, as I refer to in that paragraph, to test evidence for context for 

internal consistency, for external corroboration, and to critically analyse 

those pieces of evidence, difficult though that they may be sometimes, 

especially when the evidence is incomplete or contradictory or confusing. 15 

Q. And is the historian’s role to search for objective reality in a similar light?  

Duty search. 

A. Yes. 

Q. So why does your evidence in this case exclude important customary 

evidence that was contained in your Te Wherowhero report? 20 

A. Well, the Te Wherowhero report was produced for a particular purpose, 

to assist with direct negotiations. 

Q. Does history change depending on who the client is? 

A. No, that’s not the case, but you know, as I said yesterday, there are issues 

with using that report, given its confidential status. 25 

Q. Yes, but it had historical events or assertions in it, didn’t it, so history 

doesn’t belong to clients, does it? 

A. Well, the intellectual property in the report conceivably does depending 

on the terms of the contract that I signed. 

Q. And if we turn to the Waikato-Tainui Te Wherowhero report – if we go 30 

page 9, please.  So I won't run you through the lines, because my friend 

Ms Coates took you through it, but if you just scan over the first couple of 

lines there’s reference there to a pito, placenta being buried in the 

Western Springs, which geographically is well within the wider yellow 
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area.  IP agreements or confidentiality agreements don’t bar the 

reference to history, do they?  Or court records, in this case the 1992 

Māori Appellate Court case.  So why wasn’t that mentioned in your 

evidence in this proceeding? 

A. Well first of all I note in the following sentence that there’s evidence that 5 

contradicts that statement, and the inclusion of that evidence is intended 

to incorporate a Tainui perspective into that history.  As I also said 

yesterday, in preparing my brief of evidence I didn’t sit with a copy of the 

evidence I'd prepared for Waikato-Tainui in front of me. 

Q. If we just pick up a couple of themes in what you've just said, are you 10 

saying that if an historical event or position is contested between tribes, 

it’s not going to be mentioned in a customary report?  You seem to be 

saying because it was a contested point, that’s a reason that it doesn’t 

translate into other evidence in the same subject matter, is that what 

you’re saying? 15 

A. I'm sorry, I don’t quite follow your point. 

Q. So again I'll come back to my question, why wasn’t this information 

contained in your evidence in this proceeding?  You know how important 

the burial of pito in land is in the Māori world.  It’s a highly significant and 

relevant piece of information on customary tenure in Central Auckland, 20 

isn't it?  Even if it is contested. 

A. I see.  Well it’s contested, and it’s also in a document that – contained in 

a document that I haven't looked at in a number of years. 

Q. And further down there’s again, my friend Ms Coates raises with you, an 

urupa in Meadowbank.  That’s not covered by confidentiality agreements 25 

or IP, is it, that’s history, that’s fact?  Or at least the assertion of history.  

There’s no reason that couldn't have been included in your evidence in 

this proceeding? 

A. Well it’s not clear from the statement there what the source of that 

information is. 30 

Q. But it was important enough to include in your evidence to 

Waikato-Tainui? 

A. At the time I prepared my evidence for Waikato-Tainui, I undertook 

research with that particular focus in mind.  When I came to prepare my 
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brief of evidence for the current proceedings, essentially I began from 

scratch.  So I'm not necessarily going to come across all of the things that 

I found before. 

Q. To the extent you've been able to reflect on previous work given the 

emergence of this report, are there any other matters that you think may 5 

have been omitted in your evidence in this proceeding that has been 

covered in other work? 

A. Do I think there’s any evidence – 

Q. Are there any gaps in your current evidence, on reflection thinking back 

about it over your previous years of work? 10 

A. Well, I think my evidence in the current proceedings is one piece of the 

puzzle, and obviously needs to be considered alongside other evidence 

that has been presented to the court and will be. 

Q. So on that, and in a fair way you have addressed different pieces of 

historical work.  Mr Derby, Mr McBurney, Professor Belgrave, and you've 15 

addressed that.  As an expert historian, what would be your advice to the 

court as to how it's going to weigh that respective evidence in undertaking 

its task? 

A.  I'm not sure that it’s my job to advise the court how it should weigh the 

evidence. 20 

Q. To put it a different way, if you were coming with fresh eyes and critiquing 

the evidence that you have looked at, methodologically how would you 

approach that task? 

A. Well so I would look for evidence that considered these events in their 

wider context, and that was not solely concerned with pulling out 25 

particular accounts from the Ōrākei Native Land Court case that 

presented a particular point of view, for example, because there are other 

ways to engage with the history of what happened in this area. 

Q. And apart from your evidence, which is the best piece of historical 

evidence in this proceeding that does that? 30 

A. I don't know. 

Q. In the bibliography in the Waikato-Tainui report you have primary 

sources, secondary sources, and you refer to Leslie Kelly’s work.  Can 
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you just tell the court who Leslie Kelly was and what his work was about 

with Tainui? 

A. Leslie Kelly was a Tainui man who by occupation I think was a train driver, 

but he was befriended by Te Puea Hērangi and became something of a 

tribal historian in the same way that Pei Te Hurinui Jones later did. 5 

Q. It may have been a while since you've gone through it, but when’s the last 

time you read Kelly’s work? 

A. It would be some time ago, I think. 

Q. Some of the themes in terms of Tainui waka, recognising the widespread 

geography of Tainui waka and the different tribes that go with it, covers 10 

some famous themes in terms of that Tainui waka history, doesn’t he? 

A. Yes, it does. 

Q. Who is Rautao? 

A. I'm sorry, I can't answer that off the top of my head. 

Q. You don't recall the coverage by Kelly in terms of the traditions of Rautao 15 

for the Marutūāhu in the avenging of the murders of his father and brother 

that brought the Marutūāhu to Tāmaki Makaurau? 

A. In terms of Kelly’s coverage of that? 

Q. Yes. 

A. No, I don't recall that. 20 

1250 

Q. Did you see reference to that in the various Marutūāhu tūpuna who talked 

about that very tradition in the second Ōrākei hearing? 

A. Well I’ve read their evidence, I would’ve seen that yes. 

Q. You don’t include that tradition in your evidence in this proceeding, do 25 

you? 

A. I don’t believe so. 

Q. Yet you included the Ngāti Whātua traditions going back to the 14th 

century in your evidence, didn’t you? 

A. In terms of the arrival of the waka et cetera, yes. 30 

Q. How many historical reports have you prepared on Central Auckland? 

A. Um… 

Q. Is it two? 
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A. Historical reports.  So I’ve done those two reports, I’ve done other pieces 

of work that may be peripheral to this.  For example, I prepared a brief of 

evidence for Ngāti Te Ata with respect to the Maioro lands on the Waiuku 

peninsula.  I did a small job for Te Ākitai that was not concerned with 

customary interests but was concerned with the fate of Ihaka Takanini 5 

which is why I know that sad story quite well.  But in terms of the issues 

before this Court, those would be the only ones that I recall. 

Q. Do you recall if those two latter ones you’ve mentioned addressed any of 

the customary tenure history of central Tāmaki isthmus? 

A. No I don’t believe so. 10 

Q. When were you first approached by Ngāti Whātua Ōrākei to assist them 

in this proceeding? 

A. Mid 2019 I think. 

Q. And what was the nature of the instruction that was being sought to give 

you? 15 

A. I don’t recall the specific details but in essence, I think it was to undertake 

a review of customary interests at Tāmaki Makaurau in the early to mid 

19th century, something like that. 

Q. And did you advise Ngāti Whātua Ōrākei that you had undertaken the 

2014 report? 20 

A. Yes I advised them that I had undertaken work for Waikato-Tainui. 

Q. Did you around that time seek the approval of Waikato-Tainui to do that 

piece of work for Ngāti Whātua Ōrākei? 

A. No. 

Q. You answered a question of my friend Mr Warren about the amount of 25 

time that went into your primary evidence and you said it was significantly 

longer than the three months, that was my understanding of what you 

said.  Can you be a bit more temporally specific than that?  Was it more 

than three months? 

A. With respect to my evidence in the current proceedings? 30 

Q. Your primary evidence, yes. 

A. Yeah, significantly longer than three months. 

Q. Four months, five months, six months? 

A. I couldn’t put a precise timeframe on it. 
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Q. What’s your best guess? 

A. Well I didn’t work on it in one single block so it’s quite hard. 

Q. But an FTE time if that’s the way to put it? 

A. Possibly more than six months. 

Q. For a historian going back to the Waikato-Tainui Report of the sort of FTE 5 

three months, I’m making up things on the hoof, in your experience is that 

a fair and decent amount of time to undertake historical research, three 

months?  Or is that a rush job for a historian? 

A. That was, that was a bit of a rush job yes. 

Q. If you could turn to page 12 of the Waikato-Tainui Report and you are 10 

asked questions, you gave answers to my friend Ms Coates and this was 

in the last paragraph which begins: “Members of,” and you might recall 

the sentence she referred you to: “This alignment would be Waikato tribes 

over the Marutūāhu people of Hauraki who also contested control of the 

Tāmaki region and made it difficult for Āpihai Te Kawau and the other 15 

refugees to return north.”  I’m completely dismal at shorthand and I’m 

going off my recollection, in the exchanges in terms of the context of that 

insofar as contest between different tribal groups in Tāmaki Makaurau, 

you made reference to the Battle of Taumatawiwi and I just want to pick 

that discussion up.  So, what was the relevance of referencing 20 

Taumatawiwi as a response to a question around what was happening in 

Tāmaki Makaurau? 

A. Well I seem to recall that the question was what was happening at this 

time and this, this, the time period being discussed is the immediate 

aftermath of that battle. 25 

Q. Were you saying that Marutūāhu peoples weren’t in Tāmaki? 

A. If we’re talking about 1831, my understanding is that there would be very 

few people who would have been residing on the Tāmaki isthmus in 

anything more than a fleeting fashion. 

Q. Do you disagree then that it was a very fluid time in Tāmaki with different 30 

tribal groups who were highly mobile when we’re talking about Waikato-

Tainui, Ngāpuhi, Marutūāhu? 

A. Groups are highly mobile in the early 1830s, yes. 

Q. Including in and around Tāmaki, central Tāmaki? 



1044 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

A. Well it’s complicated for the period of say 1830 to 1835 because most 

people are taking refuge elsewhere. 

Q. You’ve referred to Stone and Sir I’m not sure if this bit that I’m going to 

read out is on the transcript or not (inaudible 12:57:13) the bundle or not, 

I can check over lunch but I’d like to put something to the witness and for 5 

him to think about or at least respond to.  So this is Stone as you – you 

know this one don’t you Dr O’Malley? 

A. Yes. 

Q. And it’s page 181 and it says: “What becomes obvious is that a full-scale 

return by Ngāti Whātua was delayed by a persistent residual fear of Ngāti 10 

Pāoa of the Thames and Te Parawhau of Whāngārei, particularly of Te 

Parawhau.”  Those are the sorts of events that are coming up in your 

evidence, in your report here, aren’t they? 

A. Yes. 

Q. You’ve mentioned in your evidence and I think you may have had an 15 

exchange with my friend Ms Hauraki on this and that is Ngāti Pāoa, and 

I might say I think it was the same for Ngāti Maru, but in your evidence 

you refer to: “Ngāti Pāoa was often appellation for the Marutūāhu tribes,” 

correct? 

A. Yes. 20 

COURT ADJOURNS: 12.58 PM 
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COURT RESUMES: 2.15 PM 

THE COURT ADDRESSES COUNSEL – TIMETABLING (14:15:17) 

CROSS-EXAMINATION CONTINUES:  MR MAJUREY 

Q. Dr O’Malley, just before lunch we were looking at Stone and I’m obliged 

Ms Ellis, I understand the reference to the page that we were at which 5 

was page 181 of Stone is 341.27578.  Sorry that’s just a bit of 

housekeeping Dr O’Malley.  Just to pick up where we left off, just to 

confirm the position because I did a bit of a digression in relation to the 

extract.  So I read the sentence to you and then we moved to your 

evidence where you talked about the appellation of Ngāti Pāoa.  On 10 

occasions there’s a reference or can be a reference to all the Marutūāhu 

tribes or four, Ngāti Pāoa, Ngāti Maru, Ngāti Whanaunga and Ngāti 

Tamaterā and I recall that you agreed with me? 

A. Yes. 

Q. So it’d be fair to say then that in this instance, although we don’t know 15 

exactly what was in Professor Stone’s mind, it’s as likely here to reference 

to all the Marutūāhu iwi when he refers to Ngāti Pāoa of Thames, is that 

fair? 

A. I think I would need to consider the book in its wider context and see how 

often he used “Marutūāhu” as a term in order to come to a conclusion 20 

about that. 

Q. If we look at the words he’s actually used, would you say that’s a typical 

reference to Ngāti Pāoa, Ngāti Pāoa of Thames? 

A. Possibly.  As I say, it’s difficult for me to say what, which sense he’s using 

that term in, in that specific instance. 25 

Q. You were asked a question by my friends and indeed it’s in your evidence, 

the reference to the two Ōrākei block hearing (inaudible 14:17:48) and 

the decisions of Judge Fenton and you’ve covered both of those hearings 

in your evidence.  Is it fair to say then in terms of the decisions, in effect, 

the Judge has made a ruling that one set of tribal traditions is correct, 30 

those of Ngāti Whātua and another set of tribal traditions is not correct or 

is not right or is wrong, those of Te Waiohua and Marutūāhu? 
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A. I’m not sure I would agree with that proposition because as I – 

Q. How would you put it, in terms of the effect of this decision? 

A. Well he obviously preferred the evidence of the witnesses for Ngāti 

Whātua.  The issue I have is in categorising the evidence given before 

the Native Land Court in its entirety as tribal traditions. 5 

Q. Yes you spoke a little bit about that in your evidence and in the context 

as I recall of one your answers about the amount of time you had in the 

about six months of your work to look at the Ōrākei minutes and I recall 

you mentioned about a week – sorry, I should pause there, is that a 

correct temporal reflection of what you said or have I mixed things? 10 

A. Oh again that’s confusing the two documents, I was referring to the 

Waikato-Tainui Report where, with respect to having perhaps about a 

week to look at Ōrākei. 

Q. Well let me ask the question I should’ve asked and that is, within the 

context of the approximate and it’s very approximate as you mentioned it, 15 

how much of that time were you able to look at the Ōrākei minutes? 

A. With respect to my current evidence? 

Q. Yes? 

A. Substantially longer than a week.  I certainly read and reviewed all of the 

evidence that was put before the Court. 20 

Q. In terms of the records that were taken of the shorthand, if that’s the right 

way to describe it, of those various tūpuna and the evidence that they 

were giving in those hearings, that’s what you’re referring to isn’t it?  The 

transcripts, if that’s the way to describe it? 

A. The transcripts rather than the original documents, you mean? 25 

1420 

Q. Yes. 

A. Yeah, I tend to work off the transcript and then check back to the original 

if it was necessary, for example if I wanted to quote from the document. 

Q. But that’s what you were looking at, whether it was the original form of 30 

the transcripts, the records that were taken of what the tupuna said? 

A. Well not just the tupuna but also the European witnesses as well, and the 

submissions from the lawyers and so on as well. 
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Q. We might be at cross-purposes, I wasn’t trying to be exhaustive, but you 

certainly looked at the tupuna evidence, haven't you? 

A. Yes. 

Q. So when you say there’s a potential question, if that’s the right way to 

describe it, over whether what was being said was tribal traditions, is there 5 

any of the evidence that you read from any of the tupuna that you don’t 

believe are tribal traditions of the people that they belong to? 

A. Well, as I said in my reply evidence, the evidence was presented to the 

Native Land Court for a particular purpose, to obtain title to lands, and I've 

referred to Dr Ballara’s general conclusions around the reliability of some 10 

of that evidence, so I think in that context my point would be that we can't 

necessarily consider the totality of that evidence to be a body of tribal 

tradition. 

Q. So there’s a question, rather than a conclusion? 

A. Yes. 15 

Q. In reference then to Ballara, and I have one of the references here from 

your reply at paragraph 36, document 201.00576, so that’s para 36, part 

of that paragraph, and you’re referring to Dr Ballara, she said – actually 

I'd better be careful, you might be paraphrasing there yourself, so just 

bear with me.  Yes, you are.  She also notes that in Māori terms it was 20 

not – sorry, further in that paragraph.  “Even the most respectable, 

responsible and high-ranking chiefs were not above suppressing 

essential evidence if it did not fit their case, and more rarely fabricated 

evidence if their case was not strong enough.”  In your view of the 

minutes, are you saying that any of the tupuna evidence that you saw was 25 

either suppressing essential evidence or fabricated? 

A. I would say that there’s definitely some evidence that can be shown to be 

incorrect, but I wouldn't impugn particular motives to the people who gave 

that evidence. 

Q. Give us an example? 30 

A. Some of the Marutūāhu witnesses who said that they had sold all of the 

lands at Tāmaki to the Crown.  And then there are the inconsistencies, 

Hetaraka Takapuna initially telling the court that Ngāti Whātua had 

conquered Waiohua, and the next morning stating that it was in fact 
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Marutūāhu, and he had been scolded by his relatives overnight for 

suggesting otherwise.  So there are various statements like that.  

Hetaraka Takapuna, I think told the court that he had lived at Auckland 

during Governor FitzRoy’s time, but was unaware of the Remuera hākari 

in 1844, which is difficult to imagine if you lived anywhere within the 5 

vicinity of Tāmaki, that you wouldn't be aware that that was happening.  

So there are various things like that where you can compare those with 

other sources of information. 

Q. So you've used those examples.  Was any of the Ngāti Whātua evidence 

also incorrect or suppressing essential evidence or fabricated? 10 

A. Not that I'm aware of.  There will be inconsistencies in that evidence. 

Q. Is that in your evidence in this proceeding?  Have you referred to that? 

A. Well, without reading through my evidence I couldn't tell you whether I've 

highlighted any of those issues, but to the extent that there was, they 

weren’t of the same magnitude. 15 

Q. Well let’s use one of those examples.  I think the second one you gave in 

terms of traditions of – I'm sorry if it wasn’t the exact word you used, but 

that was the effect of it as I heard – conquest, both Ngāti Whātua and 

Marutūāhu do have conquest traditions with Waiohua, don’t they? 

A. Yes. 20 

Q. My paraphrase of your evidence is to the effect that you say you don’t just 

rely on the Ōrākei judgment and the minutes, you look at other factors, 

that’s fair? 

A. Yes. 

Q. Let’s go through some of those.  For example, you make reference to the 25 

land transactions.  I want to go to the plaintiff’s blue book or map book if 

we can please, and tab 5.  Have you seen this before?  It’s a version, as 

I understand it, from Professor Stone’s book. 

A. Yes, I have seen that map, yes. 

Q. Headed “The sale of Tāmaki land 1840 to 1844”, correct? 30 

A. Yes. 

Q. And these are transactions that you address in your evidence, correct? 

A. Yes. 
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Q. So what that map is saying and the information that goes with it is that 

most land in central Tāmaki was sold between 1840 and 1844, is that 

fair?  To the Crown. 

A. To a large extent.  There was another wave of transactions between, I 

think, about 1848 and 1855. 5 

Q. I won't ask you to do it, but if you do the math in terms of trawling through 

those, and I might have the quantitative reference, there or thereabouts, 

but a majority of lands were sold in that period.  As you say, there was a 

pocket that weren’t as well.  Is that what you’re referring to in those later 

years? 10 

A. Yes, well there are a series of later transactions, the Pukapuka one being 

an example of that. 

Q. And you’re aware that with the growing settler population it wasn’t long 

after those years of 1840 to 1844 that the Crown was transacting those 

lands to settlers in the central isthmus, correct? 15 

A. Correct. 

Q. And do you recall that following that period in terms of those sales that 

the main Ngāti Whātua settlement was at Ōrākei? 

A. Yes, they were increasingly confined to that 700 acre block. 

Q. So going back to one of your earlier answers, and again, in its context 20 

you gave some caveats to it, to be fair to you.  It’s to a definition of mana 

whenua, and you said authority over land.  How was Ngāti Whātua 

exercising its authority over these lands that had been sold from Ōrākei? 

A. Well, that partly comes down to how you perceive the nature of these 

transactions, and what it was that Ngāti Whātua was seeking from them.  25 

I quoted yesterday Āpihai Te Kawau’s famous statement: “I did not sell it, 

I gave it to them,” which behind that refers to a deeper concept of these 

transactions as forming the basis for what Ngāti Whātua hoped was a 

relationship with the Crown and settlers of ongoing reciprocal benefit to 

both parties. 30 

Q. Have you seen evidence corroborating that statement of Āpihai’s? 

A. Yes. 

Q. And what’s that? 
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A. Well, that’s not something that I have covered at length in my own 

evidence, but I think the report of Bruce Stirling, it provides the most 

detailed analysis of those land transactions. 

Q. Have you referred to that in your evidence? 

A. Yes, I believe so. 5 

Q. And is that the same Stirling report from circa ’05, ’04, ’05, ‘06? 

A. Around that period, yes. 

1430 

Q. Could we turn please to that JM, I think it was JM8, that McEnteer map 

that we had up before please.  Just while we’re waiting for that, you’re 10 

reasonably familiar with Auckland City aren’t you, geography wise? 

A. As a Cantabrian transplanted to Wellington for the last 28 years, I’m not 

overly familiar with it but I’ve got a basic understanding. 

Q. Well let’s try our luck here.  If we look at this map and I’ve mentioned to 

you the yellow areas, you’ll see the red area that’s what’s been called in 15 

this proceeding the 1840 transfer land.  You know what that land is in 

terms of that 1840 transaction, don’t you? 

A. Yes. 

Q. And to, it won’t be true north necessarily, but north of that you’ll see those 

yellow areas.  Are you familiar enough to know that those are reclaimed 20 

lands? 

A. Yes. 

Q. You may not know this but I’ll ask you, are you aware that those 

reclamations occurred after the transfer of that land in 1840, historically? 

A. I wasn’t aware of that but that doesn’t surprise me. 25 

Q. You don’t have to accept it, I’m just asking you.  On the basis that it was 

a wet area at the time of 1840 in the transfer and occurred some time 

later, coming back to the question of exerting authority in terms of mana 

whenua, what can you say to the Court about any claim of mana whenua 

over areas that were wet at the time of transfer and that some time later 30 

became reclaimed? 

A. I haven’t specifically addressed that issue in my evidence. 

Q. Don’t want you to make it up on the sort of hoof in the sense of – oh sorry, 

off the cuff, from your work, your experience, your reading, is there 
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anything you can draw on in terms of any tikanga, any experience of 

reclaimed lands when it comes to matters of mana whenua, ahi kā et 

cetera? 

A. It’s not something that I’ve ever looked into, so I can’t answer that. 

Q. Another matter that you’ve referred to in terms of other factors as I’ve 5 

called them is the Kohimarama Conference, you recall that don’t you, your 

evidence on that? 

A. Yes. 

Q. And you’ve talked about that and again probably my poor paraphrase, 

you’ve made references there that I think it was Āpihai, certainly one of 10 

the Ngāti Whātua leaders was making reference at Taurarua and 

because that there was no objection, no complaint made of that statement 

by Marutūāhu leaders that that’s somehow corroboration of the decision 

that Fenton made being a correct one.  Is that a fair summary of the point 

with the context you’re making it in and if it’s not, please put it in its correct 15 

context? 

A. No, I think your chronology is a little bit wonky there because the 

Kohimarama Conference happened in 1860, so before the Native Land 

Court hearings. 

Q. Sorry, if I put it in a more temporally correct way, it’s another factor in the 20 

sense of if corroboration is the right word, things that were going on that 

tend to show that Fenton was right, is that a better way to put it, ie 

absence of protest by Marutūāhu over matters that were occurring in the 

19th century, somehow support the findings that Fenton made? 

A. Well – 25 

Q. Because that’s how I took what your evidence was saying but I may have 

that wrong. 

A. It’s another, another element of the body of evidence that I’ve considered.  

I think the fact that over 200 rangatira from throughout the country 

gathered in Auckland for that conference and you know Paora Tūhaere’s 30 

role in that conference was fairly instrumental. 

Q. Is that the number?  I had a refresh on that, looking at that, it’s Victoria 

University papers and I saw the number 112.  Is it 200?  
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A. I think the 112 might refer to the number of rangatira who showed up on 

the first day and then bodies of rangatira showed up over the following 

days and weeks. 

Q. I’ve also seen reference, remembering the time was 1860 and what was 

going on in the wider country, matters military and the like would lead up, 5 

that there was a significant body of rangatira who weren’t there as well, 

was that correct? 

A. Yes that’s correct. 

Q. And if we think back again to those times and a term that was being used 

and perhaps seen in a different light these days, in a less flattering light, 10 

some reference to those who were there at that conference as kūpapa 

rangatira.  You agree with that or is there a different or a better way to 

express that, ie they were loyalists? 

A. That’s a suggestion that you’re making or you’re asking me whether there 

were contemporary references to that? 15 

Q. I’m asking you, is that a fair description of at least some or most or all of 

the attendees that were there in terms of their political alignment with the 

Crown? 

A. I wouldn’t use the term “kūpapa” myself because as you’ll be aware, it’s 

considered, you know, a somewhat offensive term these days – 20 

Q. It was used then though wasn’t it? 

A. I, I have no idea whether it was used with reference to the Kohimarama 

Conference, I haven’t seen it used in association with that. 

Q. In the times insofar as alignments, Kīngitanga, Kingites, loyalist kūpapa, 

you’ve seen those references haven’t you? 25 

A. Well the term “kūpapa” originally had an entirely different meaning which 

was those who remain close to the ground, who didn’t get up to fight or 

take sides.  So it initially referred to people who wanted to remain neutral. 

Q. Perhaps let’s use different language then because there’s no intent in 

terms of criticism, perhaps we use “loyalist,” “Kingite,” or the like but there 30 

were certainly those who weren’t aligned to the Crown who weren’t there 

at that conference, correct? 

A. That’s correct although when I did some research on this a number of 

years ago, I discovered that some of those that it might be assumed 
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hadn’t received invitations such as Wiremu Tamihana of Ngati Hauā for 

example, had in fact been invited, it seemed.  Although others such as 

Rewi Maniapoto hadn’t. 

Q. And in your evidence you made it seems some reference by way of an 

important factor that Marutūāhu leaders that were there hadn’t objected 5 

to statements made by Ngāti Whātua leaders about their position within 

Tāmaki?  That’s what your evidence said? 

A. I refer to the fact that – well in fact I’d need to go back and check exactly 

what I said there. 

Q. Do you recall how many Marutūāhu rangatira were at that conference? 10 

A. I don’t recall the exact number. 

Q. If I said to you a handful, I’ve seen names that in terms of their affiliations, 

in the three to four or five, does that sound about right? 

A. Possibly, that’s something I’d need to check. 

Q. In your summary evidence you touch on the historians conference, you 15 

recall that? 

A. Yes. 

Q. Could we please get up document 342.28036.  Thank you, if you could 

scroll down a bit please.  So you’ve addressed the conference and the 

reports from the conference, I’m going to ask you some questions on the 20 

substance of that report given his Honour is disinterested in any process 

disputes and you recall, actually you can see there, both black and red 

text.  As I understand the logic or flow of this document is, as it’s been 

given by the parties who proffered it, the text in black is agreed, the text 

in red is not agreed.  Is that your understanding of the document? 25 

A. Yes. 

Q. You haven’t commented on every issue where there’s red text and I’ve 

taken it from your evidence that’s in some cases for example if you look 

at the second box, 1.2, where there are several words, you don’t seem to 

take great exception to those differences in red?  You haven’t commented 30 

on them so I just wanted to check with you, is that because you’ve not got 

an issue with it or you… 
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A. No, those were differences that I did raise as part of the process.  So the 

fact that I haven’t commented on it here, doesn’t mean that I accept the 

alternative version. 

Q. No I wasn’t asking about any question was there any materiality to the 

fact of your comments but I’ll leave it at that because it seems that the 5 

key thing is you’re not saying that in any way, that you agree with it.  

Having read through it, is this an accurate representation in terms of black 

matters or black wording, is it the agreed wording and red is the 

non-agreed?  So the court understands where the differences lie? 

1440 10 

A. So where the wording is black, that text is agreed, yes. 

CROSS-EXAMINATION:  MR WARD 

Q. Tēnā koe, Dr O’Malley, I'm Mr Ward.  Dr O’Malley, I presume as a general 

proposition – it’s not possible to say as a general proposition how much 

time an historian would need to assess evidence of customary interests 15 

in a particular area, is it? 

A. Perhaps – I mean you could look at the, the sort of commissions that 

people receive for evidence before the Waitangi Tribunal, which are 

usually quite substantial. 

Q. The length of time that you would require would depend on the sources 20 

that you were asked to look at?  It would depend upon the scope of the 

research you were asked to undertake, wouldn't it?  Does that make a 

difference to the time it would take to do the work? 

A. I think so, yes. 

Q. And it would make a difference – you made a comment to one of my 25 

learned friends that you started from scratch with this evidence relative to 

the research that you've done for the Waikato-Tainui report.  If you were 

starting from scratch as opposed to already having done work that you 

were able to use, that would make a difference to the length of time it 

would take to write a historical report, wouldn't it? 30 

A. Yes. 

Q. So at paragraph 26 of your reply brief, you make some criticism of Crown 

research processes, and your example there is a report which Mr Macky 
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has subsequently acknowledged is a report by a Dr Monin.  How long did 

Dr Monin have to complete that report? 

A. I don't know the exact time he had, but it was quite a brief document, so 

I wouldn't imagine it would be an extended period of time. 

Q. So your criticism that the time available to historians is woefully 5 

inadequate is based on an example for which you have no idea how long 

Mr Martin had? 

A. Well I'd need to go back and check Mr Macky’s brief of evidence to see 

whether he describes the time that he had, but it’s clearly not a document 

that’s been produced over months. 10 

Q. I've take it you've read the exhibits that are attached to or exhibited 

through Mr Macky’s first affidavit? 

A. Some time ago, yes. 

Q. And you accept they cover research from a period from 1999 through to 

2018, do you recall that? 15 

A. I don't recall the exact time frame, but I'll take your word for that. 

Q. In your report you cite Russell Stone’s work, the text From Tāmaki 

Makaurau to Auckland, and it’s been discussed somewhat today.  You'd 

accept that’s one of the leading texts on Auckland colonial history? 

A. Yes. 20 

Q. And you rely on it in your own work? 

A. Yes. 

Q. And Stone makes use of many of the sources that you also make use of 

in the brief that we’re discussing today? 

A. Yes. 25 

Q. You cite Professor Stone when you’re describing the boundaries of the 

1840 transfer land, and you do that at paragraph 149 of your brief.  You'll 

recall, won't you, that Professor Stone’s view in relation to the 1840 

transfer land is that the argument that Ngāti Whātua did not intend to 

“completely alienate” the land was not correct? 30 

A. I'm familiar with that view, but I think if you flick back a couple of pages, 

from memory, you'll see that he refers to actually an argument that I 

advanced in an article I wrote for The New Zealand Journal of History 

called Treaty Making in Early Colonial New Zealand, I think, which argued 
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that these early land transactions, if you want to call them that, with the 

Crown were very significant compacts in their own right, and he endorses 

the view that these transactions with Ngāti Whātua were more than simply 

land deals, that they were an attempt to establish a relationship between 

both parties of mutual benefit.  So in effect he accepts that argument 5 

whilst later rejecting the tuku whenua case, if you like. 

Q. And in saying that it's simply not correct that there was – in saying that he 

rejects the tuku whenua argument, when he does that he bases that on 

his review of the Ōrākei Native Land Court matters, doesn’t he? 

A. I don't recall what sources he relied on for that. 10 

Q. He says that the proposition that the 1840 transfer was not a full alienation 

flies in the face of the great weight of evidence presented at the Native 

Land Court hearing.  Your brief today doesn’t offer a critique of that view, 

does it? 

A. Of his view that the evidence given in the Native Land Court was against 15 

the tuku whenua thesis, do you mean? 

Q. His proposition that the argument that the 1840 transfer was not a full 

alienation “flies in the face of the great weight of evidence presented at 

the Native Land Court hearing in 1868”.  It’s not a point that you engage 

with in your report? 20 

A. Not his specific argument around that, no. 

Q. You do refer though, and you referred to it a moment ago, to the 

statement by Āpihai relating to: “I did not sell it, I gave it to them.”  

Don Loveridge’s view of the 1840 transfer was that it was intended to be 

a full alienation, correct? 25 

A. Yes, that was his view. 

Q. And you cite Loveridge in the footnotes of your report, but you don’t 

engage with that particular interpretation? 

A. No, I don’t. 

Q. You mentioned to my learned friend Mr Majurey that you rely on Stirling 30 

as corroborating the idea that the comment that Āpihai makes relates to 

the full 1840 land transfer area.  Can we just go to 305.03372.  Have you 

seen this document before Dr O’Malley?  This is a document that was 
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part of the evidence to the Tāmaki inquiry and it’s a critique of the Stirling 

Isthmus Report.  Are you familiar with this document? 

1450 

A. I have seen it, yes. 

Q. So this document critiques the Stirling Report in some detail and you’re 5 

aware aren’t you that Dr Loveridge produces a report that critiques the 

Stirling Report in some detail or at least critiques the Stirling Report, 

you’re aware that – it’s attached to Mr Macky’s evidence and I think we 

established before you’ve – 

A. I’m sure I’ve seen that, I don’t recall the specific document. 10 

Q. You don’t recall? 

A. I said I’m sure I’ve seen that but I don’t recall the specific document.  I 

know that there was a Loveridge, or I think there was a Loveridge review 

of the draft historical account.  There was the Loveridge Wyatt appraisal 

and – so I’m not, the specific document you’re referring to I’m not sure 15 

because there are a few of the reviews that Dr Loveridge prepared. 

Q. Have you reviewed, in preparing your evidence today, you’ve read 

Mr Macky’s evidence because you critique it in the reply evidence, so 

you’ve read his brief and you’ve read the exhibits that were attached to 

his brief, correct? 20 

A. Yes, some months ago. 

Q. Well you read them in preparing the evidence that you’re giving today, 

preparing the brief? 

A. Yes, quite some time ago.  All I’m saying is that I can’t recall this specific 

document.  If you showed it to me, I could, I would probably remember 25 

the contents of it but. 

Q. As an expert historian dealing with the assessments of customary 

interests in Tāmaki, you don’t engage with the critique that Dr Loveridge 

offers of the 1840 transfer land processes or of Āpihai’s statement and 

you don’t engage with the criticisms that are made in the document that’s 30 

on your screen about the Stirling Report.  So you’ve relied on the Stirling 

Report as the corroborating evidence for the propositions that Mr Majurey 

was discussing with you.  Clearly there’s a controversy in the literature 
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about the interpretation that Stirling promotes and it’s not mentioned 

anywhere in your evidence today? 

A. I’m not sure that there is a controversy because one of the issues that the 

historical experts conference managed to agree on was that the 1840 

transaction was a conditional one.  I think Dr Loveridge’s views with 5 

respect to this might be an outlier, really. 

Q. Dr Loveridge’s view was that the comment that Āpihai makes relates to 

the position of the boundary at the 1840 transfer land and whether land 

at Taurarua had been included in the 1840 transfer or not.  You’d accept 

that the dispute about that land didn’t arise until 1848 when there was a 10 

school that was built near that site or on that site? 

A. The first documented evidence of protestors in 1848, yes. 

Q. And the protests that occur in the subsequent years, including the 1871 

partition, refer to that particular land rather than to the 1840 transfer land 

as a whole? 15 

A. That particular dispute refers to those Taurarua lands yes. 

RE-EXAMINATION:  MR HODDER 

Q. Just on the last few questions and the question of Dr Loveridge, did I hear 

you say that Dr Loveridge’s views might be out there, is that what you 

said? 20 

A. An outlier was what I was attempting to say, but. 

Q. Well perhaps you might just like to tell us what you meant by that phrase? 

A. Outside the views of the main, the views of most historians to consider all 

of these issues. 

Q. You were asked about reviews of reviews of reviews.  Did you happen to 25 

come across the review by a Professor Brooking of the Loveridge work, 

which I think is also attached to the Macky evidence? 

A. I did come across that and I recall that he was quite critical of the Crown’s 

unwillingness to accept the view of the 1840 transaction as a conditional 

one. 30 

Q. Lots of questions about this report of yours from 2014.  Firstly, can you 

tell us whether that was provided to Ngāti Whātua or its lawyers when you 

were instructed? 
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A. No it wasn’t, I – when I was first approached, I declared the potential 

conflict of interest as I always did but the report itself was confidential, so 

that’s not something I would ever share with anybody unless it was on the 

public record. 

Q. So have you ever provided it to Ngāti Whātua or Chapman Tripp? 5 

A. No I haven’t. 

Q. Since you prepared that report in 2014, I think at some point in one of 

your answers you said you’d done more reading.  Can you tell us what 

that more reading might be, any particular examples? 

A. Well there are a number of documents that were not available to me in 10 

2014 that are now including the, a lot of the research that was done for 

Marutūāhu, for Ngāti Whātua, for various other groups.  So, quite a range 

of different research reports and so on that were available to me. 

Q. You referred to how much reading you’d done of the Ōrākei minute books, 

can you just remind us what you read of those and when? 15 

A. Yes, so what I was saying with reference to that is that for the 2014 report 

for Waikato-Tainui, I spent a very small amount of time looking at the 

Ōrākei Native Land Court case, I would estimate maybe a week and that 

was certainly not long enough to copy and read and analyse all of the 

Native Land Court evidence given in that case.  So, my approach was 20 

simply to read the evidence of the Tainui-affiliated witnesses because that 

was the focus of that report and that was what I did.  Obviously with my 

brief of evidence for the current proceedings, I’ve read all of the evidence 

presented in the 1868 Native Land Court case, more than once.  The 

1866 case is more problematic because the official minutes of that are 25 

patchy and incomplete, sometimes you have to rely on newspaper reports 

to fill out what’s going on but to the extent that material is available, I’ve 

looked at that in depth. 

Q. Now you had the discussion I think with both my learned friend Mr Warren 

and my learned friend Mr Majurey about the elements going towards 30 

being a good historian or alternatively the duties of a historian and I just 

wanted to check that I have understood what you were saying in relation 

to those.  Did you mention context, being aware of context is part of that? 

A. Yes. 
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Q. And internal consistency? 

A. Yes. 

Q. And external corroboration? 

A. Yes. 

Q. And then a critical analysis of all the above? 5 

A. Yes. 

Q. Right, so that – well is that what you expect of major pieces of historical 

work? 

1500 

A. Yes, it is. 10 

Q. Would you associate that with the works being cited today, such as 

Stone? 

A. Yes, I think Russell Stone’s book is a significant piece of scholarship. 

Q. And Ballara? 

A. Yes. 15 

Q. And how would you fit the 2014 report of yours in relation to those criteria? 

A. Well the 2014 report was, as I think I said in response to one of the 

questions earlier, a bit of a rush job.  Done in three months, and for a 

particular purpose, which was to support Waikato-Tainui in the direct 

negotiations process.  So you know, with respect to the Ōrākei evidence 20 

and so on, obviously I spent a tiny fraction of the time on that in 2014 

compared with the preparation that went into my current evidence. 

Q. Is peer review a matter that’s of relevance, or expectation of critique a 

matter of relevance to a historian’s work? 

A. Yes, it is.  Peer review is very helpful to identify elements of hyperbole, 25 

statements that can't be supported by the evidence, those sorts of things. 

Q. Insofar as historians preparing evidence, is there a concentrating of the 

mind effect of the prospect of cross-examination? 

A. Certainly is. 

Q. Do any of that apply to the 2014 report? 30 

A. No, it didn’t, and as I said yesterday, had I been aware at the time that I 

was preparing that document that it would become a public document or 

that it might be presented before a court and so on, I would have 
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approached that task differently, bearing in mind the limitations of the time 

frame that I had to produce it. 

Q. Did anybody ask you whether that report should be available to anybody 

else or could be made available to anybody else? 

A. No, I'm not sure how it’s come into circulation. 5 

Q. As to that report, which is to be found at 344.28819, and you were asked 

some questions about the purpose.  So if we go to 344.28822.  And in the 

first sentence you state: “This report examines the interests of Pōtatau Te 

Wherowhero in the Tāmaki Makaurau region.”  And that’s what it does, is 

it? 10 

A. Yes. 

Q. In examining those interests, are those interests the same as those of 

Ngāti Mahuta, or not? 

A. I'm just looking for that sentence on the page. 

Q. It’s the very first sentence in the report, on the front page. 15 

A. I see.  Yes, those are the interests of Pōtatau Te Wherowhero. 

Q. And are they also the interests of Ngāti Mahuta, or is there a difference 

between them? 

A. Well, at times there’s overlap, at times there’s difference. 

Q. And are they – what’s the relationship between the interests of the 20 

individual and the interests of Waikato-Tainui, which is the phrase the 

question’s been put to you about? 

A. Well, some of the evidence that I traverse in that report relates to Pōtatau 

Te Wherowhero, his personal standing, his mana, if you like, as opposed 

to that of a wider group. 25 

Q. And so, perhaps to assist the court, in terms of the focus, which of those 

two, if there’s a difference, is the focus on in this report?  The individual 

or the group? 

A. The brief I was given for that report was very much to focus on 

Pōtatau Te Wherowhero and his interests. 30 

Q. You were also taken, I think, to the question at the end of that page, the 

last paragraph or so.  Where after recording that the personal mana was 

recognised across the region, you then go on to say: “The question is how 

this might have translated into customary right to lands, given that mana 
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tangata, mana over people, did not automatically equate to mana 

whenua, mana over the land.”  I think you answered a question about 

whether you answered it by saying no, or not really, or words to that effect, 

do I recall that right? 

A. Yes, I think I answered that.  I don’t consider that I had ended up 5 

answering that question that I posed myself at the start of the report, 

really. 

Q. And was that because there wasn’t sufficient evidence, or was there some 

other reason, such as diplomacy? 

A. To a certain extent, I think that it was a matter for allowing Waikato-Tainui 10 

to read that document and draw their own conclusions about what they 

made of that, and how they might pursue their direct negotiations with the 

Crown. 

Q. You were asked questions about Te Wherowhero’s role in the return of 

the population or populations to Tāmaki in the, without committing to it, 15 

the 1835 to 1840 period.  You recall those questions, I'm sure? 

A. Yes. 

Q. In that return, do you have any – well the proposition that’s put to you I 

think is that it was facilitating, he was facilitating the return of various 

groups, including Ngāti Whātua Ōrākei.  That’s the context you 20 

understood? 

A. Yes. 

Q. What role did Ngāti Whātua and its leaders have in that return, if any? 

A. Well, they were a substantial group, I think there were 600 who returned, 

as part of that process.  There’s some suggestion that advance groups of 25 

Ngāti Whātua, smaller groups of Ngāti Whātua, went on ahead of the 

main body and planted cultivations in preparation for the return of the rest 

of their people.  So it’s a process that they're actively engaged in. 

Q. How would you describe the relationship between Ngāti Whātua Ōrākei 

and Ngāti Mahuta and the other Tainui hosts during that period? 30 

A. I think as quite close allies. 

Q. You made reference or there was discussion about the great Remuera 

feast of 1844.  Do you recall that? 

A. Yes. 
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Q. Can we bring up document 344.29418, please.  Do you recall this 

document? 

A. Yes, this is the, I think, Susan Cooper paper that I referred to earlier. 

Q. And I think you referred to a lithograph or a painting, is that correct? 

A. Yes. 5 

1510 

Q. So if we go to page 29430, there’s a list of lithographs, number 15 of 

which is described as part of the Ngāti Whātua tribe welcoming his 

Excellency the Governor and his suite.  Do you see that? 

A. Yes. 10 

Q. If we go back to page 29429, the previous page, and go onto the top of 

those items, it appears to be what’s called image 15, which was the note 

we saw before.  Can you blow that thing up in the mechanical way, as 

opposed to the explosive way, into something slightly more readable.  

Now it’s probably not possible to read it, but are you able to tell us whether 15 

this is what you were referring to? 

A. Yes, it is, and the numbers are on that image as well, and you won't be 

able to see it at this resolution, but in the bottom right hand corner is a 

large body of Māori, the governor on horseback leading those four horses, 

I think it is, one of them white, and the large group next to them.  When 20 

you can see the detail, that is described as the Ngāti Whātua group 

welcoming the governor. 

Q. Any reason to doubt the – or any obvious reason to doubt what’s said in 

the Cooper paper? 

A. No, I mean it’s a contemporary image rather than a later recreation of 25 

what happened, as far as I'm aware. 

Q. There was a question about the Kīngitanga, and I think how that impacted 

on the perception and power of Waikato-Tainui.  What was the date at 

which the Kīngitanga became a major feature of Waikato-Tainui life, do 

you recall? 30 

A. 1858. 

Q. 1858? 

A. Yes. 
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QUESTIONS FROM THE COURT – NIL 

WITNESS EXCUSED 
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MR HODDER ADDRESSES THE COURT – WITNESS BRIEFS (15:12:56) 

 

MR HODDER CALLS 

PAUL EDWARD MEREDITH (AFFIRMED) (VIA LINK) 

Q. Now there are some formalities before we have you start to read your 5 

evidence, so the first one is can you confirm your name is Paul Meredith? 

A. Yes. 

Q. And can you confirm that you have produced firstly a statement of 

evidence dated 2 June 2020? 

A. Yes. 10 

Q. And do you have a copy of that there by any chance? 

A. I do. 

Q. Good, and you’ve also produced a statement of evidence in reply dated 

4 December 2021? 

A. Yes. 15 

Q. That must be December 2020, realistically.  

A. That’s right. 

Q. Correct, thank you, and then finally there should be a statement in relation 

to the tikanga experts conference dated 11 March? 

A. Yes. 20 

Q. So the process from here on is that you will read your evidence, you don’t 

need to read the headings or the paragraph numbers or particular 

references within paragraphs, that is reference numbers, and there will 

be a few points where I will interrupt you to say that there are some 

passages you don’t have to read, there aren’t many of those but there’ll 25 

be some and we are going to be going until approximately 4 pm today 

which means you won’t complete this exercise, so can you please 

commence from paragraph 1 and we all look forward to hearing your 

reading of your evidence, thank you. 

A. Kia ora koutou tēnā koe e te Kaiwhakawā.   30 

 

STATEMENT OF EVIDENCE OF PAUL EDWARD MEREDITH ON BEHALF 

OF THE PLAINTIFF 
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1. My name is Paul Meredith. I belong to Ngāti Maniapoto and am also of 

Pākehā descent. I live in Wellington. I hold a law degree and a first-class 

Bachelors of Arts with Honours in Māori Studies from Waikato University. 

I am an experienced researcher and have published in the areas of Māori 

customary law, Māori identity and Māori history. I speak te reo Māori 5 

fluently. 

 

2. I was formerly a Research Fellow at Waikato University where I was 

involved in a programme under the leadership of the late Judge Mick 

Brown. The aim was to explore ways in which the best aspects of the 10 

values and concepts from the founding cultures of Aotearoa/New 

Zealand might be reflected in our legal system. A major output of that 

programme was Te Mātāpunenga: A Compendium of References to the 

Concepts and Institutions of Māori Customary Law published by Victoria 

University Press in 2013.1 I am a named coauthor. This work was an 15 

attempt to cull from archival and other materials authoritative and 

informative statements on Maori customary legal concepts. I spent 

several years in archival institutions and elsewhere researching 

manuscript material and collecting oral history as it related to tikanga 

Māori. 20 

 

3. I have also taught Māori land law, Māori-Pakeha encounter history and 

tikanga Māori at Victoria University of Wellington, the latter at Honours 

level. I have authored several entries for Te Ara: the Online 

Encyclopaedia of New Zealand including the entry for Take Whenua or 25 

Māori land tenure. I wrote the Māori text for the He Whakaputanga 

Declaration of Independence and Treaty of Waitangi components of He 

Tohu, which houses the permanent exhibition of these iconic 

constitutional documents. I have presented papers and provided advice 

to iwi on tikanga-related issues and, at the request of the Presiding 30 

Judge, appeared as a tikanga knowledge holder/commentator in a 

tikanga wānanga as part of the Waitangi 

Tribunal's Wai 863 Inquiry. 
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4. I am currently the Historian supporting the Ngāti Maniapoto Treaty 

Claims Negotiations Team. My tasks have included negotiating and 

preparing the Historical Account, determining the definition of Ngāti 

Maniapoto as a claimant within a contested tribal landscape, and 

providing advice and participating in discussions with neighbouring iwi in 5 

relation to overlapping issues. 

 

5. I wish to raise at the outset my methods of research and which sources 

I have relied on in forming my conclusions. As a Māori researcher, 

searching for Māori voices has been central to my work. I do this to to 10 

make Māori agency visible in the study of traditions and the history of 

encounters between Māori as the indigenous people of Aotearoa New 

Zealand and Pakeha as the colonial settlers. I am of the firm belief that 

discussions of tikanga Māori and Māori history are inadequate without 

including the 'native voice'. This provides an important perspective from 15 

the colonised about their own history and traditions as well as their 

colonial reality, and sometimes serves as an antidote to any misleading 

Pākehā historical perspectives. I explain more about the relative 

strengths of the sources I have used in Section I of this statement. 

 20 

6. A full copy of my CV is appended to this statement. I confirm I have read 

the High Court code of conduct for expert witnesses and I agree to 

comply with it. 

 

OVERVIEW OF MY STATEMENT 25 

 

7. I have been engaged by the Ngāti Whātua Ōrākei Trust as an 

independent expert witness. In broad terms, Ngāti Whātua Ōrākei have 

sought my opinion about: 

 30 

7.1 the origins and nature of tikanga Māori generally; and 
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7.2 within that context, the particular concepts of tikanga Māori that Ngāti 

Whātua Ōrākei relies on in this litigation, which relate to land within a 

traditional rohe (area of interest). 

 

8. In the balance of my statement, I will explain the following topics: 5 

 

8.1 the types of sources that I have researched and relied on in my 

statement, and what those sources – both Māori and Pākehā – can 

reveal about tikanga Māori; 

 10 

8.2 how tikanga Māori acted as a system of law (not lore), which 

governed Māori society before and during the period of colonisation 

beginning with the Treaty of Waitangi in 1840; 

 

8.3 the tikanga Māori concepts that I understand are at issue in this 15 

litigation, in particular: 

 

(a) mana whenua: authority, jurisdiction and influence with 

respect to land; 

 20 

(b) ahi kā or ahi kā roa: the exercise and maintenance of mana 

over the land by continuous occupation (albeit not a source of 

right in of itself); 

 

(c) tuku whenua: the notion of a land allocation which permits 25 

occupation and use rights while the manawhenua of the donor 

tribe continues over that land. A group that occupies land by virtue 

of a tuku whenua does so subject to the continuing mana of the 

donor group; and 

 30 

(d) other concepts of tikanga Māori that I consider are relevant to 

the above, including: 
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(i) take raupatu: a right obtained by conquest, followed by 

occupation of the land by the conquering group; and 

 

(ii) take tūpuna: a right derived from continuous occupation 

and use of land by one’s ancestors; 5 

 

8.4 the recognition of tikanga Māori as a normative system of law in 

Pākehā institutions (including the Crown and its early New Zealand 

government) in the early colonial period; and 

 10 

8.5 how those tikanga concepts were demonstrated by Ngāti 

Whātua Ōrākei, by reference to some writings in te reo Māori 

in the period between 1840 and 1860. 

 

9. I confirm these matters are within my area of expertise, and that I am 15 

independent of the parties to this litigation. In preparing my evidence, I 

have had access to the parties’ pleadings, relevant discovery 

documents, and some of the previous affidavit evidence provided. I am 

also familiar, through my role as a Treaty Settlement historian, with the 

Crown’s overlapping claims policy, which I understand is a key issue in 20 

this litigation. I have otherwise undertaken my own research in forming 

my views. 

 

I. SOURCES AND METHODOLOGY 

 25 

10. As I referred to in the introduction of my statement, understanding 

tikanga Māori as expressed in historical material is obviously informed 

by the sources of korero (oral speeches, discussions) or information that 

we engage with. As I have already explained, I firmly believe that 

discussions of tikanga Māori and Māori history must be informed by the 30 

“native voice”. Tikanga Māori is, after all, a system of Māori norms and 

behaviours, and so assessing the Māori perspective is critical to 

understanding that system. 
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11. I do not limit the Māori voice to oral histories, although they are 

nonetheless an important source. I have also reviewed and considered 

the niupepa Māori or Māori language newspapers published between 

1842 and 1933.2 These papers are now recognised as "an 

unprecedented witness to Māori activities and opinion during those 5 

years."3 Like anything they must be read with a critical eye recognising 

that the text is accompanied by its own linguistic, historical, cultural and 

political contexts. But paying attention to the Māori voice in these papers 

is valuable in how it exposes areas of archival neglect, the limits of 

relying on published works and the dangers of accepting singular 10 

accounts of Māori 'traditional' understandings. It also emphasises the 

ways in which our treatment of the material is itself bound up in particular 

perspectives. 

 

12. The Māori voice can also offer a different perspective on specific socio-15 

legal practices, framing them from within a Māori cultural context. For 

example, the tikanga of tuku whenua (which is often loosely equated with 

the concept of a gift in the Pākehā sense) has been the subject of much 

debate in the Waitangi Tribunal since the Muriwhenua Far North 

hearings in the 1990s.4 [NGA.AG.200.00031] This debate concerns the 20 

question of whether from a Māori socio-legal perspective rangatira fully 

comprehended the socio-legal European notion of selling or gifting land 

and the permanent alienation that follows a sale or gift. I will explore this 

further in Section II of my statement. 

 25 

13. Māori texts can also correct errors that may appear on one level to be 

just simple factual mistakes, however they can have implications far 

beyond the question of chronological accuracy. An example is mana 

whenua, or authority with respect to land. There are different 

perspectives about whether the term mana whenua was used by Māori 30 

before British settlement, or whether it is an invention of more recent 

times. 
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14. In a 2006 feature article in the New Zealand Herald titled 'The battle for 

Auckland' an historian, Professor Michael Belgrave claimed:5 

 

The term mana whenua does not exist ... It's a creation of the land court 

period and became very fashionable in the last two decades. It has 5 

absolutely no currency in describing custom. 

15. Yet in a letter to Governor Gore Browne dated 9 July 1861 (predating 

the Native Land Court), Te Arawa scholar Wiremu Te Rangikaheke 

spoke of the Treaty of Waitangi as:6 

 10 

… te whakaaetanga a te Kuini i te mana Māori kia tohungia mana 

tangata, mana whenua. 

 

[Translation in the original source] 

 15 

… the Queen's consent to the 'mana' Māori being respected in regard to 

the men and the land. 

 

16. Another example is in correspondence dated 1931 between the Māori 

statesman and intellectual, Sir Apirana Ngata and Dr Peter Buck (also 20 

known as Te Rangihiroa) where, in discussing relationship terms, said:7 

 

We shall have to emphasise this distinction between mana whenua and 

mana tangata, for it seems to run through all tradition, and is not merely 

the creation of the Native Land Court. 25 

 

17. I will also come back to elaborate on the concept of mana whenua in 

Section III of my statement. 

 

18. To complement any understanding gained from the Māori voice, 30 

deliberately engaging with texts by Māori writers alongside Pākeha 

authors can extend our shared understanding of particular concepts and 

histories and correct inaccuracies and assumptions which have 

developed in the absence of alternative perspectives. 
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19. Where Auckland/Tāmaki Makaurau history is concerned, I tend to 

consider the writings and judgments of Francis Dart Fenton, the first 

Chief Judge of the Native Land Court, as a Pākehā source 

contemporaneous to accounts of tikanga Māori from Māori themselves. 5 

There are many valid criticisms of the Native Land Court and the 

implementation of the Native Land Acts under the stewardship of Judge 

Fenton, but as I will describe further in Section IV of my statement, the 

Native Land Court’s judgment on the Ōrākei block is the result of perhaps 

the most comprehensive and procedurally sound hearing process in the 10 

entire history of that Court. 

 

20. The Native Land Court, established in 1865, sought to define and 

declare individual ownership of the collective tribal land interests, albeit 

in purported accordance with tikanga.8 Claims and counterclaims were 15 

made by iwi amid conflicting historical evidence and competing hapū 

expressions of take whenua (the basis of rights to land). The Court 

environment encouraged the presentation of exclusive rights and 

interests around overly-delineated boundaries (e.g. straight lines on 

maps as opposed to more fluid natural features), and neat hierarchies of 20 

authority. This approach by the Court however was, and is, largely 

inconsistent with the general and near-universal understanding of 

tikanga Māori as it relates to land. 

 

21. While I acknowledge that the Native Land Court is "tainted by the 25 

duplicity of the Crown officials and their corruption and exploitation of 

Māori,"9 I concur with Angela Ballara who studied the Land Court 

minutes extensively and concluded that that the records are a significant 

source for historians (and I would add students of tikanga):10 

 30 

There may be many problems with them, but 'a comprehensive and 

critical approach can yield fresh information'. Often the Judges produced 

external papers on questions of tikanga which they had gleaned from 

their various hearings. 
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22. Despite those shortcomings, the vast amount of Māori historical 

testimony found in the Native Land Court minute books are ultimately an 

important 19th century record of whakapapa and not diluted by that fact 

that the Court’s engagement with tikanga Māori through the Native Land 5 

Court was largely motivated by the administrative goal that was the 

determination of viable Māori land titles for speedier European 

settlement. customary land interest. Again the value of these minute 

books are not diluted by that fact that the Court’s engagement with 

tikanga Māori through the Native Land Court was largely motivated by 10 

the administrative goal that was the determination of viable Māori land 

titles for speedier European settlement. 

 

23. In reading records from the Native Land Court, because of the 

shortcomings and tainted nature of that forum, you could be forgiven for 15 

thinking that concepts such as “ownership”, “title”, “sale” and “customary 

title” were concepts that exist in tikanga. I assure the Court that they are 

not. The tikanga position is that there is no ownership of land and that 

people belong to the land, rather than the other way around. Terms such 

as “ownership” and “title” are Pākehā concepts that have made their way 20 

into the records as Pākehā endeavoured to recognise aspects of tikanga 

in terms that were familiar to them. 

 

24. This all said, I don't dismiss the utility of European texts in the 

understanding of tikanga. Written texts produced by early Pākehā 25 

collectors of tradition have come under criticism in recent years for 

being:11 

 

… imbued with the Eurocentric and racist assumptions which were a 

seldom-questioned feature of ethnographic writing about Māori by 30 

Pākehā. 

 

25. Māori academics Jahnke and Taiapa have described Pākehā texts as 

cultural philanthropists intent on recording for posterity the last vestiges 
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of the Māori race.12 Certainly those early Pākehā ethnographers such 

as Edward Tregear, Eldson Best, Percy Smith and others often had dual 

interests in Māori culture, combining their study of Māori intellectual 

knowledge, custom and society with their roles as colonial 

administrators, officials and adjudicators or missionaries. 5 

 

26. Studying the writings of their Māori informants has provided me with the 

opportunity to compare their kōrero in its authentic form with what their 

Pākehā interviewers eventually published. Like Māori writings, the works 

of Pākehā ethnographers need to be read critically within the context of 10 

their times and politics but on a number of occasions I have found the 

Pākehā accounts to have reflected their native informants well. 

 

27. In summary, I consider that as a tikanga researcher I am fortunate to 

have a plethora of authoritative and/or informative sources, both Māori 15 

and non-Māori, to guide our understanding and thinking about tikanga 

Māori.   

 

28. As my co-authors and I set out in Te Mātāpunenga:13 

 20 

Tika has an outer or surface meaning of ‘straight, direct, keeping a direct 

course’, tied in with the moral connotations of justice and fairness, 

including notions such as ‘right, correct’. 

… 

Tikanga is the nominalised form of tika. The word has connotations like 25 

‘rule, plan, method’ … 

 

29. Sir Taihakurei Eddie Durie's explanation of tikanga is also useful. Durie 

defines tikanga as:14 

 30 

… values, standards, principles or norms to which the Māori community 

generally subscribed for the determination of appropriate conduct. 
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30. I recall an interview with Bishop Manu Bennett, a prominent Anglican 

Bishop of Ngāti Whakaue, Ngāti Pikiao and Ngāti Rangitihi, who defined 

tikanga simply as: "doing things right, doing things the right way, and 

doing things for the right reasons".15 I understand Sir Hirini Moko Mead 

adopts this definition, too. 5 

 

31. Tikanga is largely about what is appropriate human conduct in 

accordance with the principles, values and ideologies of the affiliated 

group for their circumstances of the time. As a normative system, tikanga 

Māori places particular emphasis on the actions and beliefs of the 10 

collective kinship group, rather than the influence of any particular 

individual. Rather, the status of an individual depends on the support of 

the kinship group. 

 

32. In that way, I consider it is important to examine tikanga Māori in context 15 

against the background of societal actors and the events in which they 

are called upon. This approach applies to several of the sources that I 

survey in Section V of my statement where I analyse the tikanga issues 

in this case. For example, I look at the writings of significant Ngāti 

Whātua Ōrākei rangatira Paora Tuhaere – who was a prolific writer – 20 

and corresponding accounts from Marutuahu iwi, Ngāti Te Ata or Te 

ĀĀkitai Waiohua (if any). 

 

Some universal values and principles 

33. While the expression of tikanga Māori may differ across regions and 25 

develop over time, there are several underlying values and principles 

that inform the broader system of tikanga Māori that most prominent 

Māori academics and leaders would largely agree are universal and of 

general application. 

 30 

34. Here I adopt Justice Joe Williams’ “list” of what he describes as 

“generally applicable core values” of tikanga, as set out in his seminal 

piece Lex Aotearoa:16 
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34.1 whanaungatanga or the source of the rights and obligations of 

kinship; 

 

34.2 mana or the source of rights and obligations of leadership; 

 5 

34.3 tapu as both a social control on behaviour and evidence of the 

indivisibility of divine and profane; 

 

34.4 utu or the obligation to give and the right (and sometimes obligation) 

to receive constant reciprocity; and 10 

 

34.5 kaitiakitanga or the obligation to care for one’s own. 

 

35. Of his list, Justice Williams considers:17 

 15 

Of these, whanaungatanga is the glue that held, and still holds, the 

system together; the idea that makes the whole system make sense – 

including legal sense. 

 

Tikanga as flexible, performative and regional norms 20 

36. Tikanga norms and rules were not only practised day-to-day, they were 

passed on through generations predominantly via aural traditions such 

as korero (oratory), waiata (songs), haka (performance) and karakia 

(prayer) among other perfomed actions. Unlike western normative 

concepts which are generally recorded and passed on in written 25 

instruments, these aspects of Te Ao Māori (the Māori world) all have 

their own charismatic force, which Māori refer to as te ihi me te wehi, 

which cannot be translated into 

writing.18 

 30 

37. In addition to the performative and normative nature of tikanga, 

tikanga is characteristically dynamic and receptive to change. It is 

this ability of tikanga to change, and the fact that it is socially 

constructed as a matter of regional tribal practice rather than by a 
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central governing body, that accounts for some variations among 

tribes. Nevertheless, Durie asserts that change was effected with:19 

 

… adherence to those fundamental principles and beliefs that Māori 

considered appropriate to govern the relationships between persons, 5 

peoples and the environment." 

 

38. Tribal identities are specific histories consciously selected by a group of 

people and passed down to their descendants – unless such 

descendants come to adopt another tribal identity to meet new 10 

circumstances or commemorate an event. These descendants are 

taught about the customary rights and responsibilities derived from their 

whakapapa (genealogy) and their associated tribal rohe. In March 1860 

the Reverend Richard Taylor, author of the seminal 1855 publication, Te 

Ika a Maui, or New Zealand and its inhabitants, recorded in a journal his 15 

amazement at the mental capacity of council participants in the 

Tongariro region in reciting genealogy and histories:20 

 

…the joint proprietors of these noble plains held a grand council which 

lasted nearly all night, the old men repeating their several pedigrees to 20 

show the respective claims and it was astonishing to hear how rapidly 

they repeated generation after generation almost to Adam himself and 

all the different offsets. Many young men accompany us to be shown the 

boundaries and to hear on what foundation they rested by intermarriages 

now several hundreds are interested in them. 25 

 

39. It is this adherence to principles, not necessarily strict rules, that enables 

change and variation while maintaining cultural integrity but at the same 

time allows for sufficient consistency and universality across iwi to allow 

for consensual kōrero. These factors of consistency and universality are 30 

notable across history. For example, the 1838 House of Lords Select 

Committee was established to inquire into New Zealand affairs, 

seemingly a prelude to colonisation. The Committee called a respected 
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surgeon, Mr J. Watkins, who had spent some time in New Zealand, and 

the following exchange is recorded:21 

 

Are the Customs and Laws completely different in different Portions of 

the Island? 5 

 

The Customs and Laws appear to be very much alike, and they seem to 

be remarkably tenacious of them, and they initiate their children into 

them in very early Days. It is very amusing to see them teaching their 

Children; they will teach their children as if they were old persons and in 10 

return hear them as patiently as if they were old People speaking, 

allowing the Child to ask any questions. 

 

They have no Persons there to expound the Law? 

 15 

No; they appear to have Councils or annual Meetings of Feasts there. 

Chiefs of various Tribes meet together and speak at great length…They 

reason very acutely indeed; and they have their Assistants to sit with 

them as Reporters to assist them to remember the speech. In case they 

would forget something they would refer to their friends. 20 

 

40. While tikanga may be fluid, it is not a matter of personal whim. Tikanga 

draws on precedent to determine appropriate action.22 The following 

whakatauki (proverb) indicates the need for Maori custom, like common 

law custom, to be founded on long-accepted practice – which could be 25 

considered an equivalent to the common law concept of 'time 

immemorial': 

 

Ehara i te mea poka hou mai: 

nō Hawaiki mai anō. 30 

 

41. A translation of this saying reads:23 

 

It is not a new thing done without proper cause: 
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It has come to us all the way from Hawaiki. 

 

Tikanga as law (not lore) 

42. I want to be clear that I consider tikanga as not just Māori custom but 

also as Māori law (not lore). 5 

 

43. The Oxford English Dictionary records two distinct meanings of Custom: 

 

43.1 a habitual or usual practice; common way of acting, usual, fashion, 

habit (either of an individual or of a community); and 10 

 

43.2 an established usage which by long continuance has acquired the 

force of a law or right. 

 

44. I suggest that tikanga Māori lends itself to the second meaning. My 15 

former colleague and well known Māori linguist, Richard Benton explains 

that tikanga is the normalised form of tika. As set out in Te Mātāpunenga, 

Benton suggests tika has connotations like "rule, plan, method", 

extending through a general notion of any normal or usual way of being 

or acting, to perhaps three sets of related but to some extent separate 20 

ideas, "reason, meaning, or purport", "custom" in a quasi-legal sense (as 

distinct from the more mundane meaning of "habit", for which tikanga 

can also be employed), and "authority, control, legal condition or 

criterion". 

 25 

45. Conceiving of tikanga as law becomes more obvious, in my view, when 

considering the origins of Māori society as seafaring Pacific individuals 

who settled in Aotearoa after a long journey by sea from Hawaiki, led by 

rangatira Kupe. The Waitangi Tribunal in the Wai 262 inquiry described 

the customs of Kupe in the following way:24 30 

 

Its defining principle, and its life blood, was kinship – the value through 

which the Hawaikians expressed relationships with the elements of the 

physical world, the spiritual world, and each other. The sea was not an 



1080 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

impersonal thing, but an ancestor deity. The dots of land on which the 

people lived were a manifestation of the constant tension between the 

deities, or, to some, deities in their own right. Kinship was the revolving 

door between the human, physical, and spiritual realms. This culture had 

its own creation theories, its own science and technology, its own bodies 5 

of sacred and profane knowledge. These people had their own ways of 

producing and distributing wealth, and of maintaining social order. They 

emphasised individual responsibility to the collective at the expense of 

individual rights, yet they greatly valued individual reputation and 

standing. They enabled human exploitation of the environment, but 10 

through the kinship value (known in te ao Māori as whanaungatanga) 

they also emphasised human responsibility to nurture and care for it 

(known in te ao Māori as kaitiakitanga). 

 

[NGA.AG.200.00054] 15 

 

46. Justice Williams describes the adaptation of Kupe’s customs to the new 

place Aotearoa as “Māori law”, which he considers as the “First Law of 

Aotearoa”:25 

 20 

In that sense Māori culture and Māori law is, in its distinctive aspects, 

entirely a product of the interaction between those old Hawaikians and 

this place. 

 

Mana rangatira 25 

47. Any examination of tikanga activity requires consideration of the position 

and dynamics of key rangatira involved. Tikanga as performed law is 

inherently linked to the status or reputation (mana) of the individual 

performing it, and is shaped by those rangatira who carry influence over 

the people and guide any change. In tikanga Māori, this is referred to as 30 

mana rangatira. Mana rangatira has been described as:26 

 

Te mana rangatira, te mana ki runga i te iwi, te mana korero e kiia nei 

nga uri o nga tangata pu-korero mo te pakanga, mo te riri, mo te 
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whakahaere i te iwi, mana ki te taonga, mana ki nga kai rangatira, 

huahua, aha, aha. E kiia ana tena he mana rangatira; 

 

[Translation in the original by Percy Smith] 

 5 

The chief-like power, power over the people, power of oratory, such as 

is possessed by the offspring of the orators inciting to deeds of war and 

strife, for guiding the tribe, power over property, power over superior 

kinds of food, such as huahua (preserved foods), and so on. These are 

called chief-like powers. 10 

 

48. Examining sources describing Ngāti Whātua Ōrākei rangatira Apihai Te 

Kawau and Paora Tuhaere in particular, and their interactions with other 

rangatira, will be instrumental in establishing the tikanga tribal landscape 

relevant to this litigation. I will return to these sources in Section V of my 15 

statement. 

 

Tikanga incompatible with codification 

49. As I have said previously, Durie considers that tikanga Māori principles 

“generally” guide the appropriate conduct in Māori society. In my view 20 

Durie’s use of the word 'generally' as a qualifier to any notion of a codified 

set of definitive and absolute values, standards, principles or norms is 

helpful. 

 

50. Early legal Pakeha encounters with tikanga Māori demonstrated an 25 

eagerness to codify tikanga Māori. In 1905 the then-Chief Justice Robert 

Stout proposed to codify Māori custom as it related to land\ tenure, the 

New Zealand Times noting: 27 

 

What his Honour presumed, the Native Court had to do, was to 30 

incorporate English law and Maori custom together, and from this 

conglomerated law find succession, and call it according to Maori 

custom. It seemed to his Honour that the time had come when there 

should be some authoritative definition of what Maori custom or usage 
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was. It should not be left to Native Land Court Judges to declare what 

they think Native custom is." 

 

51. In fact, having spoken with the Chief Justice, the Attorney-General Albert 

Pitt proposed to Cabinet to the codification of Māori custom in principle. 5 

However it appears Cabinet was not interested in solidifying Māori 

custom but more so diminishing it in relation to Māori land as evident for 

example by the Native Land Act 1909. By that legislation the question of 

succession in accordance with Māori custom was replaced with a system 

of succession according to statutory provision.28 10 

 

III. RELEVANT TIKANGA 

 

52. Having commented on what tikanga is and how it can be discerned from 

relevant sources, I now turn to the particular tikanga that are pleaded by 15 

Ngāti Whātua Ōrākei in this case and others that I consider are relevant 

to this litigation. 

 

53. It is worth stating the obvious at this point that the tikanga relevant in this 

litigation relate solely to land. That said, there is no way in tikanga Māori 20 

to divorce the rights and responsibilities with respect to land with those 

rights and responsibilities associated with people. In Te Ao Māori, the 

relationship between people and land is intimate and always informed 

by whakapapa (genealogy) links to tupuna (ancestors) and atua (spiritual 

deities). 25 

 

54. So when analysing a particular piece of land, it is always important to 

consider what connections between an iwi and their deities (mana atua) 

and their ancestors (mana tupuna/mana tangata) can tell us about the 

land (mana whenua). 30 

 

55. Take means the basis of a right to land. For example, in his work “Maori 

Custom and Law Affecting Maori Land”, Norman Smith articulates four 

general principle rights or take (discovery, ancestral right, conquest, and 
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gifting/transfer). While these four, when coupled with the necessary 

element of occupation, are arguably organising principles of Māori land 

tenure, an 1890s letter to Elsdon Best from Major Rapata Wahawaha, a 

Ngāti Porou leader, outlines some 28 variations of take whenua [land 

rights claims], suggesting that Māori had a more complex configuration 5 

of traditional property rights than Smith allows. 

 

56. An editorial in an 1878 issue of the Māori newspaper Te Wānanga 

noted:29 

 10 

… he tini noa atu nga take e pa ai te Maori ki ana whenua, he parekura 

ka riro te whenua. He whenua hoatu hei whenua ma te kotiro moea e te 

tana (sic) i paingia e nga matua. He whenua tuku ma te tohunga mahi I 

te turoro. He whenua ma te ohu kai mo te hakari. He whenua riro mo te 

tupapaku i takoto ki te whenua iwi ke. He whenua riro mo te kohuru, me 15 

te mano noa atu o nga tikanga Maori e riro ai te whenua i te tangata ke. 

A he whenua ano, i kiia iho i te ra i poroaki iho ai te Tupuna ranei te 

matua ranei, e muri nei, ma mea taku maara kumara ranei, maara, taro 

ranei, taku Pakeha roi ranei. A he whenua ano nga whenua e tukua ana 

ma nga uri taane o nga kotiro i moe i te taane iwi ke. 20 

 

[Translation in the original source] 

 

The Maori not only claims land by right of discovery and occupation … 

but he also claims by right of conquest, gift in marriage, gift for help in 25 

obtaining food for feasts, help in time of sickness (or payment to priests 

for supposed protection from the power of witchcraft), for the dead being 

carried over the land, for relations murdered on the land, and a thousand 

other claims of such nature. But there are other claims even more 

complicated than these. Gifts of chiefs of certain blocks to pet 30 

grandchildren; also, the claims to land by the offspring (male line of 

descendants) of daughters (to land of their grandfathers) who have 

married chiefs of other tribes. 
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57. Because land, ancestors and deities are so interdependent within the 

Māori worldview, it is also critical to emphasise that a tikanga connection 

with land could be completely severed only in very rare circumstances, 

like raupatu (military conquest) followed by occupation by the conquering 

people. This is obviously inconsistent with the Western worldview of 5 

concepts like conquest, gifting and land sales, which provides context to 

many of the issues at the heart of this litigation. 

 

Take raupatu 

58. There are different types of take which describe more about how a 10 

particular group came to be connected with land. 

 

59. Take raupatu has been described by the Waitangi Tribunal in the 

Pouākani Inquiry as:30 

 15 

… a right obtained by conquest, with displacement or servitude of the 

original occupants, followed by occupation of the land by the conquering 

group. 

 

[NGA.AG.200.00056] 20 

 

60. The club used in war is known as patu, and its blade was known as the 

rau, hence the term for conquest, raupatu. 

 

61. I should say though that in some cases the outcome of raupatu was not 25 

necessarily an absolute conquest or displacement of the original 

occupants as understood by the Pouakani Waitangi Tribunal. If a group 

succeeded in claiming land by raupatu but did not establish a permanent 

community presence on that land, then that group cannot later rely on 

take raupatu to justify a connection with the land. 30 

 

62. Here again I emphasise that caution should be taken by assuming that 

Western concepts will neatly correspond to seemingly similar Māori 

concepts. Legal academic, Iorns Magallanes notes that while it is 
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tempting for the sake of brevity to translate a Māori word or a concept 

with a single English word or phrase, listeners inevitably hear the English 

meaning.31 Acts of raupatu could be more nuanced, perhaps shaped by 

rangatira relationships and the adoption of strategic alliances or even 

expressions of mana through generosity. 5 

 

63. For example, Fenton in 1854 described an instance of land purchase by 

Pakeha where those from the conquered iwi received part of the 

proceeds paid to the conquering iwi for the Tokatoka block around the 

Kaipara Harbour:32 10 

 

There were Mr Johnson, the Land Purchase Commissioner, and myself 

looking on. Mr Johnson produced a canvas bag with 800 sovereigns in 

it. He set it in the centre of the circle of chiefs. Te Tirarau, who was the 

most eminent Native man in that part of the country, took it and placed it 15 

in front of old Te Wheinga, who belong to the original owners. There is 

stood for about a minute. Then Te Wheinga returned it and put it in front 

of Te Tirarau. He took it up and put it in front of Paikea, who represented 

another branch of the conquered ... 

  20 

64. At times, a conquered group might return or reassert themselves over 

their former land if, for example, the conquering group did not in fact 

establish a settlement on it. In the scenario witnessed and described by 

Grey, a fair interpretation might be that receiving payment abrogated any 

residual rights that may have remained with the conquered iwi. On the 25 

other hand, the exchange of money to the conquered iwi could equally 

be considered a koha, or a token to mark the occasion. Providing a koha 

acknowledges that even the conquered group retains some reciprocal 

interests in the land, albeit minor. Again the practice of tikanga will often 

be shaped by relationships, which must always be considered in context. 30 

 

65. In other raupatu cases this might lead to an intermarriage of the victors 

and the defeated, which I understand to be the case of the Te Taoū 

people who succeeded in battle against Kiwi Tāmaki of Waiohua at 
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Maungakiekie in about 1740. The Te Taoū hapu, who eventually became 

known as Ngāti Whātua Ōrākei, established a permanent and powerful 

pā at Maungakiekie, where their influence was concentrated for some 

time in the Tāmaki isthmus. 

 5 

Take tūpuna 

66. Take tūpuna are rights and responsibilities derived from the continuous 

occupation and use of the land by a group’s ancestors. Take tūpuna was 

generally considered a more secure form of right than take raupatu. It 

was not unusual in Māori society for victors to intermarry with the 10 

conquered group so that children of those unions could claim rights both 

of conquest (take raupatu) and ancestry (take tupuna). 

  

67. Take tupuna manifested itself through whakapapa (genealogies), which 

identified the relevant line of descent and succession. Aside from 15 

providing a connection to, and understanding of, the cosmological and 

spiritual realms, whakapapa determines and informs membership of 

kinship groupings, rank and status. It also reveals relationships and 

connections to each other and other groups through key linking 

ancestors, shared identities and eponymous ancestors. 20 

 

68. To recite the descent of names was to make a claim to the land in 

question. The earlier the ancestor, the stronger the claim to land. Alan 

Ward, a Pakeha historian, notes that descent from founding ancestors 

imposed "some shape and definition to the complexity, and whakapapa 25 

established some sense of priority in claims."33 

[NGA.AG.200.00057] 

 

69. The emphasis on whakapapa explains why Māori placed great reliance 

on their genealogies in asserting customary interests and hapū 30 

identities. Fenton, too, recognised whakapapa as a founding tenet of 

Māori historical record, commenting in the Ōrākei judgment:34 
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It is … almost beyond the powers of members of a civilised race, who, 

possessing written documents, are not required and are little 

accustomed to trust facts of importance to their memories, to believe that 

any person can remember from tradition a whole family, with all its 

branches, for twenty or even ten generations back; but, in my experience 5 

as Judge of this Court, I have received pedigrees which I have compared 

with pedigrees given sometimes by the same witness, sometimes by 

others, at other Courts, at distant periods of time, and have found the 

general concord perfectly astonishing. 

 10 

[NGA.AG.200.00025] 

 

70. Sir Apirana Ngata also recognised the centrality of whakapapa. In his 

paper to the Wellington Branch of the Historical Association in 1929, 

Ngata stressed the importance of Māori genealogical records in the 15 

compilation of the history of pre-European settlement. In defence of 

whakapapa as a tool he asserted:35 

 

The ancient Maori knew no writing, and in order to learn the history and 

traditions of his ancestors he had to rely on the teachings of his elders, 20 

and his memory. Thus, he acquired an aptitude to recite his genealogical 

tree or whakapapa and those of his kinsmen, which was perfectly 

amazing to Europeans; and in order to establish a claim to land through 

ancestry he had to resort to this knowledge to show, not only the actions 

and exploits of his antecedents, but also his right to claim by tribal 25 

relationship … 

 

71. However, just because one has whakapapa interests and connections, 

that does not necessarily translate to rights and interests like mana 

whenua. An iwi and its individual members must constantly pay attention 30 

to and serve the whakapapa through which their take tupuna connection 

with the land is established. Achieving a higher level of interest like mana 

whenua involves other factors, not least ahi kā. 
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MR HODDER ADDRESSES THE COURT (15:54:09) – TIMETABLING  

LEGAL DISCUSSION 

 

KARAKIA WHAKAMUTUNGA 

COURT ADJOURNS: 3.57 PM 5 
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COURT RESUMES ON MONDAY 15 MARCH 2021 AT 10.03 AM 

 

KARAKIA TIMATANGA 

 

THE COURT ADDRESSES COUNSEL – TIMETABLING (10:04:03)  5 

 

LEGAL DISCUSSION 

 

PAUL EDWARD MEREDITH (RE-AFFIRMED) 

EXAMINATION CONTINUES:  MR HODDER 10 

Q. We are looking forward to hearing from you but just before we do and 

confirming that when we finished on Friday, we were in your section III in 

discussing relevant tikanga concepts, but before we started my 

understanding is that there is one correction that you wish to make to 

paragraph 63?  15 

A. Mhm. 

Q. You might as well do that before you get underway.  So in paragraph 63, 

do you have your paragraph 63 text in front of you? 

A. Mhm. 

Q. So I’m under the impression that the reference to “Grey” should be a 20 

reference to “Fenton,” is that correct? 

A. Yes that’s right.  Sir Grey was the one who asked Fenton the question. 

Q. So one of the processes we normally adopt (inaudible 10:14:02) if you 

can just make that change in handwriting and initial at the margin at 

paragraph 63, so it just says “Chief Judge Fenton” perhaps in 1854, if that 25 

is what is correct.  

A. He wasn’t the Chief Judge in 1854, so we’ll just maybe refer to him as 

Fenton? 

Q. Okay, all right.  Thank you.  And now yes we’re at paragraph 72 and so 

please read as you were on Friday but in person, thank you. 30 

A. Thank you. 
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Ahi kā 

72. To maintain rights and interests in land, individuals and groups needed 

to show continuous occupation of an area, generally referred to as ahi 

kā (lit fire) or ahi kā roa (long-burning fire). 

 5 

73. Māori scholar and anthropologist Peter Buck (also known as Te Rangi 

Hīroa) captured the concept in its simplest form:36 

 

So long as a people occupied the land, they kept their fires going to cook 

their food. 10 

 

74. Another widely respected Māori anthropologist Sir Hugh Kawharu, who 

is of Ngāti Whātua Ōrākei whakapapa, also discussed the importance of 

continuous possession in this way:37 

 15 

Generally speaking, possession of any material thing is, prima facie, 

evidence of ownership…Or, as the Maori put it: "I ka tonu taku ahi, I 

runga i toku whenua' – My fire has always been kept alight upon my 

(people's) land. 

 20 

75. Hare Hongi (also known as Henry M. Stowell), a Māori scholar during 

the early 20th century, provided this more expansive description of ahi 

kā:38 

 

The right of long and continued use and occupation, and of successfully 25 

holding lands against opposition and attack, gives a good title of 

ownership… A few families combined and occupied certain vacant 

lands. They built a Pa, a proceeding which constitutes the first important 

act of ownership… Cultivation went on, fisheries and bird woods were 

resorted to and marked off, eel-weirs were made, boundary posts set up, 30 

a generation passed and another, the sub-tribe became established. If 

this sub-tribe was asked to prove its rights it would first point to its Pa. It 

would next point to its cultivations, eel-weirs, bird and fish preserves, 

boundary posts and burial grounds. These boundary posts have not 
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been removed, neither has the Pa been attacked, the cultivation and the 

burial grounds remain as proofs of the continuous burning of domestic 

fires, "ahi-ka-roa", the proof is complete as also is the right. 

 

76. Hapu and iwi demonstrated their ahi kā and their connection to land 5 

through their association with, and knowledge of, the landscape, flora, 

fauna and tohu or sites of cultural and historical significance. Related to 

ahi kā, the tikanga of taunaha or tapatapa whenua was claiming the land 

by naming it. Every hill, valley, stream and forest had been named by 

Māori and those names have meaning and importance to associated 10 

hapū and iwi. 

 

77. The ethnographer George Graham was a prolific collector of Māori 

history and traditions with a particular focus on the Tamaki region.39 He 

provided a description of how in a practical way ahi kā was realised by 15 

way of an Ahi-komau or a slumbering fire:40 

 

An ahi-kōmau might be left for weeks or more and was an indication to 

visitors that the local residents were away only temporarily.78  

 20 

78. Another similar term is ahi tahutahu or intermittent fires that have been 

maintained by limited occupation of the land. Ahi tere (an unstable fire) 

is a term used when members of the hapū or iwi have not returned to 

tribal lands to 'keep the fires burning' for three or four generations, their 

rights being pretty much extinguished. Ahi mataotao is a fire that has 25 

been abandoned and is therefore completely extinguished.79  

 

79. A situation that has commonly been misunderstood as demonstrating 

ahi kā is when visitors have been allocated temporary usage rights on 

another group’s land. This arrangement should not be understood as 30 

conveying mana over the land to the visiting group. 

 

80. This issue emerged in the latter half of the 19th century, when some 

Māori complained that Native Land Court Judges had simplified and 
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misconstrued the concept of ahi kā. The complaint was that the Court 

was wrongly awarding land to groups who had only been allocated 

temporary sites for cultivations and usage by tangata whenua – the 

Court mistaking this for ahi kā roa. 

 5 

81. In a letter to the editor of the Māori newspaper, Te Wananga, theNgāti 

Kahungunu luminary Te Whatahoro and others of theWairarapa 

argued:41 

 

Ko etahi whenua e riro ana i runga i te ahi ka roa, me to noho tuturu i 10 

runga i te whenua o nga tipuna, tae noa mai ki ona uri, kaore te Kooti e 

ata rapa ana ki te tika rawa taua ahi ka roa. No te mea he maha nga 

ahuatanga o tenei hanga o te ahi ka roa, me te noho tuturu i runga i te  

whenua, ko tetahi ahua o te ahi ka roa, he tangata haere noa ka noho I 

te kaainga o tetahi tangata, ka roa, ka manaakitia atu e taua tangata, tae 15 

noa mai ki tenei wa, ka whakatika nga uri o taua tangata haere noa ra 

kite korero take ki taua whenua i runga i te matauranga. Akuanei ka 

hinga te tangata tuturu nona te whenua, i te noho roa, me te ahi ka roa, 

me te matauranga o taua tangata haere nei, na, kaore te Kooti e ata rapu 

marire i tenei…. 20 

 

82. My translation is as follows: 

 

Some land which is being awarded according to long and undisturbed 

occupation is not being carefully examined by the Court as to whether 25 

that claim is right. There are many facets of this concept te ahi ka roa 

permanent residence. One type of aspect of occupation is when a 

person happens upon the residence of somebody else, and, for a period 

of time is looked after by that person. One comes to the present time, 

the descendants of the traveller will then prepare to discuss the issues 30 

of that land according to their knowledge. Soon, the person entitled to 

that land will be defeated by the supposed long occupation and 

knowledge of that traveller, the Court not careful in its inquiry… 
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83. Ropata Wahawaha, a Ngāti Porou rangatira, also described his 

understanding of ahi kā or ahi kā roa as not being a solely usufructuary 

right. Ahi kā is usually considered as a reflection of the particular take to 

the particular area of land. Ahi kā is underpinned by other factors such 

as whakapapa relationships and strategic alliances:42 5 

 

He maha nga tikanga o te ahi ka roa i runga i te whenua ... mehemea ka 

kitea e tetahi tangata te momona o tetahi whenua, a ka mahi noa iho hei 

tunga kai mana, me tana mohio ano ki te tangata nona tera whenua: 

Ahakoa roa e noho ana ia ki runga. E kore e taea e ia te hanga take 10 

mona… ka mahi noa iho te tangata, ka mutu tana mahi, ka mahue noa 

iho…. 

 

84. My translation is as follows: 

 15 

There are many protocols concerning the title according to occupation 

… if someone sees the bounty of the land and wants to utilise it to grow 

food in his knowledge too that it belongs to someone else. Despite the 

length of time he spends there he is unable to establish title for himself…. 

He merely uses it and upon completion he will leave it behind…. 20 

 

85. This notion of an overarching mana over lands allocated to relatives or 

visitors is captured in the following commentary by Ihaia Hutana of Ngāti 

Kahungunu who published several articles in Māori newspaper Te Puke 

ki Hikurangi at the beginning of the twentieth century explaining various 25 

tikanga Māori:43 

 

Ko te tono kainga, mahinga kai ranei, ahakoa he tono i roto i te hapu, he 

tono ranei na tetahi whanaunga o waho, ka tukua he whenua he kāinga 

me etahi mahinga kai i roto i te kainga… e kore e uru ki roto i te pare 30 

kainga, a, kaore hoki tenei ahua tuku e toha ki te whakanuitanga o te 

whenua. Engari ki te waahi ano i rite mo te noho me te mahi kai, i runga 

i te kainga ; e kore hoki ki te whanuitanga o te moana, me nga Tauranga 

Ika, e kore hoki ki nga Roto tuna, e kore ano hoki ki nga Ngahere me 
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nga pua manu ; ko te mana tuturu kei runga tonu e tau-marumaru ana, 

tae atu hoki ki te noho me te mahi kai a te tangata i parea ra, he kainga 

he mahinga kai ranei; he take nui ki te tikanga Maori nga mahinga kai, 

kei runga te mana e hipoki ana, ko tena whakatinatanga o taua mana e 

e kitea ai, e rongona ai, e mohiotia ai, ko te rahui, ina rite te wa e peratia 5 

ai. Engari ka mahi tahi ano te hunga tono kainga i nga kai o aua Roto o 

aua pua me nga tauranga Ika, i raro ano i te mana huihui, i runga i te 

take o te kai-tuku, ara, o te rangatira o nga rangatira ranei…. 

 

86. My translation is as follows: 10 

 

With requests for residence, or for gardens, whether it is a claim from 

within the subtribe or from an outside relative, a piece of land or a place 

of abode and cultivations will be given from within the community…. 

They will not be admitted into the pare kainga, and this type of 15 

assignment will also not include the greater part of the land. But it will 

instead include the area that has been arranged for settlement and 

gardening within the village; it will not include the greater part of the 

ocean and the fishing beds, nor the eel lakes, the forest and the bird 

snares… there is sole authority over all of this, including the areas of 20 

residence and areas of gardening... According to Maori custom there are 

considerable rights to mahinga kai with an overall mana which is 

manifested through what is seen, heard, and known to be the rahui, as 

the dictates of time will cause it to be so. However, the claimants work 

together to utilise the food in the lakes, the bird perches and the fishing 25 

beds while under the as according to the issue of the distributor who is 

or are the chiefs. 

 

Mana whenua 

87. Mana whenua means power, authority, jurisdiction, influence, or 30 

governance over land or territory.44 When a Māori group can 

demonstrate mana whenua over a particular parcel of land, that status 

involves corresponding responsibilities on the group to respect and 
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protect the land itself, the people who live from the land, and the 

ancestors and deities through which one connects with the land.45 

 

88. Mana whenua extends to all parts of the rohe of an iwi where those rights 

and responsibilities are tended to and carried out. Generally speaking, 5 

mana whenua was exercised by one predominant tribal identity as a 

result of their take to the land. There is a difference of views about 

whether mana whenua can be shared in certain specific contexts.46 In 

order for that to be tika, the incumbent mana whenua group must give 

its permission for another group to exercise some kind of authority or 10 

control over that area (although it would generally be the case that one 

of these groups has a more predominant interest than the other). There 

are also some instances where other kinds of mana may be exercised 

by one group in parallel with another group’s mana whenua, and I refer 

to these below. 15 

 

89. As I said earlier, the origin of the expression mana whenua itself has 

generated much debate and indeed some have called into question its 

authenticity as tikanga Māori. 

 20 

90. That said, I acknowledge that there are different views on the 

terminology. Notwithstanding, there is no doubt that the idea of a human 

connection with land, presided over by the spiritual realm, is fundamental 

to understanding Māori society as a whole. After all, Māori generally 

believe that we were born of the land, and so land is inherently part of 25 

the Māori identity. 

 

91. My own historical research has shown that the term mana whenua and 

its associated variations mana o te whenua, mana i te whenua, mana ki 

te whenua, mana i runga i te whenua probably date in any significant 30 

way to the time of the establishment of the Māori King Movement (the 

Kīngitanga). 
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92. By the mid-1850s, Māori were increasingly resisting settler political 

ambitions, attempts to introduce civil government and further land 

alienations. The Māori response manifested in the anointing of Potatau 

Te Wherowhero as the first Māori King in 1858. Tribes were invited to 

symbolically place their lands and themselves under the mana of 5 

Potatau. A chief of Potatau's Ngāti Mahuta tribe, Takerei Te Rau, gave 

evidence before a Select Committee (the Waikato Committee) in 1860 

on the issue of the King Movement, and explained:47 

 

93. They proposed to elect a King for themselves, to protect them, to be a 10 

mana over them and over the land, over the portions in their possession. 

Their idea was this - the Queen should be a mana over the Pakeha and 

over the land which you have acquired. The same with respect to the 

Māori King. This was the cause of the Māori King being set up, it was for 

a mana over the people and over the land. 15 

 

94. A pamphlet on the “Origin of the King Movement” in 1860 from the 

Reverend Mr. Buddle, Superintendent of the Wesleyan Mission, 

highlighted the debate at the time, although it was arguably more aligned 

with an attempt by Pakeha to limit the rights and influence of rangatira in 20 

facilitating alienations of land:48 

 

Mana of the Chiefs. This word means authority, power, influence. It was 

originally applied to persons and their words or acts, not to land. The 

word has of late been used in reference to land, and now we hear of te 25 

mana o te whenua (the mana of the land). What distinct idea is attached 

to it, is difficult to say. The disputed land at the Waitara is claimed by the 

Maori King party because the King’s mana has reached it: ‘Kua tae te 

mana o to matou Kingi ki reira’ (the mana of our King has gone there); 

and wherever this mana has gone the land is held inalienable without 30 

the King’s consent. ‘Kia mau te mana o te whenua’ (hold fast the mana 

of the land), is another expression in frequent use. What does it mean? 

This is altogether a new application of the term: perhaps it has been 

adopted in consequence of the Queen’s sovereignty over the islands 
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having being translated as the Queen’s mana. But it certainly did not 

originally mean that which is now claimed for it, viz., a Chief’s ‘manorial 

right’. This use of the word was not heard until the Maori King movement 

originated it. 

 5 

95. Raymond Firth, anthropologist and the author of the seminal work, 

Economics of the Māori, suggested:49 

 

The native conception of mana in connection with land is thus most 

nearly akin to the idea of sovereignty. It is in reality very vague, and the 10 

attempt by some Europeans to formulate this use of mana as a clear-cut 

legal concept has not met with success. 

  

96. Whether the phrase is traditional or non-traditional, there are numerous 

pre-contact pepeha (tribal mottos) and whakataukī (proverbs) that 15 

arguably emphasise a jurisdictional association over geographical 

features and leading individuals. For example my ancestor Tamakowhao 

of Ngati Kaputuhi stated after defeating Ngati Makino, "I au ko Waimiha, 

ki runga, ki raro”. (Mine is Waimiha, above and below). 

 20 

97. I have also heard of the phrase Pari ki Uta, Pari ki Tai around the 

Hokianga Harbour to signify Pari's mana both on the land and on the 

water. Sometimes phraseology may be a modern construct but the 

underlying concept very much part of a long tradition. 

 25 

98. Over time there has been a marked shift from claiming to have the mana 

of the land to now being the Mana Whenua. This, I believe, is a modern 

day variation, to convey the strong predisposition towards the assertion 

of predominant rights over a traditional territory. The phrase has found 

currency in the Treaty claims environment as hapū and iwi seek to 30 

vigorously assert tribal spheres of influence. In the not too distant past, 

Tangata Whenua was the phrase applied to the local people and tribes. 
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99. This was evident in the workings of the Native Land Court and other early 

commissions of inquiry. Many Māori witnesses before such bodies 

voiced their frustration with the need for definitive boundaries. My 

ancestor Ngatoko Kupe of Ngāti Taiwa offered these instructive words 

to the Native Land Court during the course of a discussion into the 5 

boundaries of a land block under investigation:50  

 

According to Māori custom after a rohe is laid down, people may cross 

the rohe and occupy the other side providing they do not so in an 

aggressive spirit, that would not affect the validation of the rohe laid 10 

down. 

 

100. This occupation would, of course, require agreement from those already 

in occupation. 

 15 

101. A number of contemporary commentators have recognised the 

unhelpfulness of stringent geographical boundary lines. In the Ngāti 

Maniapoto/Ngāti Tama Settlement Cross Claims Report, the Waitangi 

Tribunal recommended wherever possible that the Crown eschew the 

use of lines on a map which define, or may be presumed to define, 20 

traditional or modern tribal boundaries. The Tribunal considered:51 

 

Mana was, and is, we think, much more to do with areas of influence, 

which were often identified by reference to landscape features rather 

than by lines on maps. Such lines are simplistic and bald, and bear no 25 

relation to tikanga. While convenient, they will usually be wrong. 

 

[NGA.AG.200.00059] 

  

102. Sir Hugh Kāwharu also acknowledges the mutability of rohe territorial 30 

boundaries but recognises the importance of the concept of 

underpinning mana whenua in terms of providing some structure to the 

control and authority over land and resources.52 
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[NGA.AG.006.00001] 

 

103. But, as Kāwharu acknowledged, while groups might at times move freely 

on the ground and on the waters of the two harbours there was 

nevertheless a clear understanding about mana whenua, i.e. proprietary 5 

rights giving those who claimed them the right to invite others to share 

in the access to resources in particular localities. I have not seen any 

material to suggest a Ngāti Whātua invitation to other iwi or hapu to 

exercise or share mana whenua over its core rohe. 

 10 

104. Alan Ward warned against making mana whenua equivalent to the term 

ownership. He viewed the latter as essentially a Eurocentric cultural and 

legal construct whose introduction to the language of Māori land 

transactions only served to cause confusion. In coming to his conclusion, 

Ward pointed to Māori customary rights to Te Whanganui-a-Tara and its 15 

environs:53  

 

I have been reluctant to equate claims to mana over the land and 

resources with ‘ownership’ of the land and its resources, at least in the 

sense that there was one group or individual who ‘owned’ all the rights 20 

in a given area (or held ‘title’) and others who owned no rights in that 

area but those which they could seek from the ‘owner’… Certainly some 

chiefs and hapu controlled and possessed areas of land and invited 

others in to use portions of it. But that was not the only distinction by any 

means, and time altered all relationships and degrees of right… Certainly 25 

some tribes will be found to have much greater mana, stronger control 

and sustained occupation than others, and to dominate others who also 

use the land… 

 

[NGA.AG.200.00058] 30 

 

105. I sometimes think that not enough attention has been given to the 

complex relationships between kinship groups with shared whakapapa, 

history and occupation of kainga or settlements where members from 



1100 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

multiple hapū could be found in common occupation. In some instances, 

that occupation and use may be expressed as kai huihui (the gathering 

together of food) and noho huihui (common occupation) which align with 

the notion of groups being allocated temporary occupation or use rights. 

In other instances mana huihui may be more applicable. 5 

 

106. Elsewhere I have highlighted that mana doesn't necessarily confer 

exclusivity or predominant rights. Depending on the context, mana can 

be considered inclusive and all-encompassing. But it depends on the 

kind of mana at issue. An example of a phrase I have come across in my 10 

research, is mana huihui (gathering of mana). Mana huihui describes 

instances where hapū and iwi came together and shared the mana over 

land and resources particularly around those lands lying contiguous to 

tribal boundaries where interests were more fluid than patrolled and 

delineated. One part of the Ngāti Maniapoto and Ngāti Hikairo boundary 15 

is a tree, a branch on one side belonging to Maniapoto, a branch on the 

other side belonging to Hikairo. The confusing effects of Western legal 

requirements for absolute accuracy in land description have had a major 

impact on the delineation of tribal boundaries. 

 20 

107. However, even where there may have been an instance of kai hui hui, 

noho huihui or mana huiui, those tikanga should not be confused with or 

unjustifiably elevated to mana whenua. 

 

Tuku whenua 25 

108. Tuku whenua is the notion of land allocation which permits occupation 

and use rights while the mana whenua of the donor tribe continues over 

that land. The basis of a connection of land by tuku is take tuku. 

 

109. An example of tuku whenua can be seen in what is called a “deed of 30 

sale” for Ohaua, Kāwhia, dated 13 February 1840. The Māori language 

wording of the deed employed the term rahui to convey the transfer of 

the land in question, rather than a sale:54 
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Ka rahuitia nei o matou kainga ... mo nga Mihanere. 

  

110. A simple translation may read: 

 

Our home is reserved for the Missionaries. 5 

 

111. In this context, rahui carries connotations of reserving or setting aside 

but admits a prevailing authority and rangatiratanga. 

 

112. Tuku whenua should not be confused with tāpae toto, a notion more 10 

similar to the Western concept of a gift or sale. Paki Harrison of Ngāti 

Porou ki Hauraki has explained that tāpae toto:55 

 

… applied only to quite extraordinary circumstances, as for example 

when a people were saved from annihilation by another group, and 15 

permanently ceded land in recognition of this debt which in the normal 

course of events could never be completely repaid. The taonga which 

accompanied the transfer were also given outside the normal operation 

of utu (reciprocity). It was not intended that either the land or the taonga 

should be returned to the givers. To further cement such an arrangement 20 

involving land, marriage alliances would often follow from the 

presentation. 

 

IV. EARLY EXAMPLES OF NON-MĀORI ENGAGING WITH TIKANGA 

113. There is historical precedent for the Crown to engage with tikanga in a 25 

meaningful way as though it were system of law, rather than simply a 

sort of customary practice. 

 

114. Elsewhere I have noted56 with a former colleague:  

 30 

114.1 that both the imperial and colonial authorities in the period after 

the Treaty of Waitangi recognised that Māori had developed "usages 

having the character and authority of law";57 
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114.2 that these usages might properly apply not only as between Māori 

but also, in designated areas, as between Māori and visitors;58 and 

 

114.3 that there was "no theoretical or practical difficulty in the 

maintenance under the same Sovereign of various codes of law for the 5 

governance of different races of men".59 

 

115. I refer particularly to the period 1840-1860, where a number of formal 

English legal instruments acknowledged the customary practices of 

Māori as law. 10 

 

116. In the New Zealand Constitution Act 1852 (UK), for example, section 71 

stated “...the laws, customs, and usages of the aboriginal 

inhabitants…should for the present be maintained for the government of 

themselves…".60 15 

 

117. This section, while ultimately never implemented, allowed for the 

provision of self-governing Māori districts where tikanga Māori or Māori 

law was to be at the fore.61 

 20 

118. Some ordinances purported to “[modify] English law and its application 

to Māori to provide a more hybrid approach to accommodate Māori 

needs".62 

 

119. The Native Exemption Ordinance 1844 provided that in “mixed race” 25 

cases, convicted Māori thieves could pay up to four times the value of 

goods stolen in lieu of other punishment, the fine being used to 

compensate the victim. 

 

120. On the one hand, while this Ordinance provided a mechanism for Māori 30 

to avoid prison, this form of punishment was somewhat new to Māori and 

the source of cultural friction. On the other hand the Ordinance was 

consistent with the Māori view of equity evident in the tikanga practice of 
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muru or traditional compensation for wrongdoing.63 Compensation not 

made to the injured party was incomprehensible to the Māori. 

 

121. This idea eventually extended to assault cases by an amendment to the 

Fines for Assaults Ordinance 1845. 5 

 

122. This is historical precedent for the Crown trying to inform itself on matters 

of tikanga Māori. For example, I refer to George Clarke, New Zealand’s 

first and only ‘Protector of Aborigines’, a role established for the purpose 

of accommodating Māori interests and to assure Māori that their customs 10 

would not be infringed 'except in cases that are opposed to the principles 

of humanity.64 

 

123. In the 1840s, Clarke described Māori custom as the “common or 

unwritten law” of Māori.65 Further, an early visitor to New Zealand 15 

recognised the legal capacity of Māori in his report to the Colonial Office 

in London:66 

 

The property of the soil is well defined, their jurisprudence extensive, and 

its penalties are submitted to without opposition, even by the stronger 20 

party... 

 

124. Another example, in 1856 a Board appointed by Governor Gore- Browne 

to 'enquire into the state of Native affairs' had a particular focus on 

tikanga Māori as it related to Māori land tenure.67 25 

 

125. In 1878, the Native Minister Dr Pollen, recognised the role of tikanga and 

historical fact determining those boundary interests: 68  

 

Ko tera rohe, te rohe tupuna, he mea noa ia, ehara i te mea pakeke; 30 

ehara i te mea whakaaroaro na te ngakau, engari he mea takoto tonu no 

mua; kei nga ritenga Maori me nga korero whaaki te tikanga ... 

 

[Translation in the original source] 



1104 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

 

The ancestral boundary question is not a difficult matter; it is not one of 

sentiment, but of facts; it depends upon Maori customs and upon 

evidence. 

  5 

126. What this period of interaction between tikanga Māori and the law of the 

settlers demonstrates is that accommodation for tikanga Māori within 

Pākehā law and policy is both theoretically and administratively possible 

where the Crown understands and recognises the legitimacy of that 

tikanga. 10 

 

127. Of course, it would be naïve to think that such recognition was reflective 

of the actual rights of native peoples or even of an altruistic attitude 

towards them. Rather it reflected a pragmatic response to Pākeha being 

a minority of the population at the time, and an aversion to conflict. 15 

 

128. By 1860 however, Māori-Pākehā relations were beginning to shift 

markedly. Rapid European immigration meant the Pākehā settler 

population was now on par with Māori and their primary desire was land 

for settlement. What transpired were 'Crown'/settler government actions 20 

and events much of which would later become the subject of Treaty of 

Waitangi claims. As I have mentioned above, the Native Land Court was 

a catalyst in streamlining the reconciliation of Māori land tenure with the 

English system of individual title. 

 25 

129. As I have also mentioned, one of the Court’s key architects and long-

serving Chief Judge was Francis Fenton who presided over the hearings 

about the Ōrākei Block in the core of Ngāti Whātua Ōrākei’s rohe. 

 

130. The Native Land Court’s judgment on the Ōrākei Block spanned forty-30 

three printed pages in Fenton's edition of Important Judgments 

Delivered in the Compensation Court and Native Land Court, 1866–

1879, and is one of the longest judgments the Native Land Court ever 

produced [NGĀ.AG.200.00025]. 
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131. The Māori language speaking Fenton was an earlier contributor to Māori 

ethnohistory and understood his judgments might "prove great 

assistance to anyone who may hereafter compile a complete history of 

the Native race”.69 In other contexts, I have drawn on his commentary 5 

in several instances in elucidating tikanga Māori. Fenton is one of those 

Pākehā ethnographers that I do not easily dismiss on matters Māori. 

 

132. In the Ōrākei judgment, Fenton also acknowledges his Native Assessor 

and understanding of the case and concurrence with his findings, stating 10 

"I should add that in all points the Assessor entirely concurs with me.” In 

the Ōrākei case, the Native Assessor was of Ngāti Te Ata descent, and 

Ngāti Te Ata too was a party to the proceedings. Judge Fenton decided 

that the proceedings were not impeached as a result. 

 15 

133. There has been little recognition and assessment of the support and 

contribution of Native Assessors in Native Land Court judgments. 

Paretene Ngata, father of Apirana Ngata and the Assessor in the large 

Rohe Potae case in 1886 bemoaned that:70 

 20 

I did the bulk of the work, but my colleague [i.e. Judge Mair] got the big 

money. 

 

V. THE HISTORY OF NGĀTI WHĀTUA IN TĀMAKI 

134. In preparing my evidence, I have read a number of historical reports as 25 

they relate to Ngāti Whatua Orakei's presence in the Tamaki isthmus 

region.71[NGA.AG.200.00036] 

 

135. In particular, I have reviewed the writings of Ngāti Whatua rangatira, 

Paora Tuhaere.72 I have found these writings (which are in te reo Māori) 30 

particularly informative. Ngāti Whatua are indeed fortunate to have these 

manuscripts available to them and their future descendants. 
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136. In my view, Paora Tuhaere's mana rangatira or status as arguably the 

leading Māori figure in Auckland during the latter part of the 19th century 

is reflected in a simple statement attributed to him:73 

 

… puta ana te kupu o te mano, "Ko Tamaki te whenua, ko Paora Tuhaere 5 

te tangata. 

 

137. My translation is as follows: 

 

Tamaki is the land, Paora Tuhaere is the man. 10 

 

138. I do not propose to rehearse that historical evidence here in detail, but 

do so only insofar as necessary to address the tikanga issues arising in 

this proceeding. I do not at all put myself forward as a definitive expert 

in the history of Tamaki; rather, I have undertaken this work so that I may 15 

better assist in an understanding of how tikanga may apply in this part of 

the country. 

 

Arrival and conquest in Tāmaki 

139. Tuhaere, who claimed as his founding ancestor, Tutumutumuwhenua, 20 

recounts in detail the history and affairs of Ngāti Whātua and the 

associated Te Taou, and Uri-o-Hau (or Nga-Ririki). He traces their 

origins in the Muriwhenua and the subsequent conflicts in the North 

through and around the Kaipara Harbour which left Te Taou as the 

dominant people in the region. 25 

 

140. Tuhaere then relates the tension and ultimately conflict with the Te 

Waiohua people of the Tamaki Isthmus who were led by the famed Kiwi 

Tāmaki. This conflict ultimately resulted in the killing of Kiwi Tāmaki by 

the Te Taou rangatira Wahaakiaki who was avenging the death of his 30 

father Tumupākihi. Subsequently, Wahaakiaki's nephew Tūperiri moved 

on the Waitemata Tamaki region and attacked the remnants of Te 

Waiohua. 
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141. Amidst these clashes came the saying "Taihoa e whakahokia, kia kite te 

tai o Waitemata" (wait until we see the waters of the Waitemata): 

prophesising Ngāti Whatua's migration to this region. 

 

142. Paora Tuhaere tells us in some detail:74 5 

 

Kīhai i roa ki reira, ka hoki anō ki te taua ki te Wai-o-Hua, ki Tāmaki. E 

ono anō tekau o rātou kua haere mai. Ā, ka tae ki Pītoitoi, ka mā te waka, 

ka hoe. Ā, ka tata ki Oka(u), ka whakapapa ngā tāngata ki roto ki te rui 

(riu) o te waka, ka ūhia ki te harakeke kia ngaroa ai. Tokorua ngā kai-10 

hoe o te waka - kotahi i te kei, kotahi i te ihu, ko ngā tāngata katoa kei 

roto i te waka e takoto ana. Ka hoe nei aua tāngata tokorua nei; ā, ka 

mahue he pā, ko Taurarua, ko Waka-takataka, ko te ‘Kapurene.’ Ka tata 

ki Kohi-marama, ka ū ki uta. Ka puta mai ngā tāngata o te pā ki tātahi, 

hua noa he waka hoe noa mai ki reira. Ko te aranga ake o ngā tāngata 15 

o te waka rā, kei te patu, ka whati te rā; ka horo te pā a Kohimarama. 

Haere tonu mai ki tētahi pā ko Toka-purewha, whawhai tonu atu horo 

tonu atu tērā pā. Haere tonu atu ki Waka-takataka, tauia ake tērā pā, 

horo ake. Ka pō ki reira. Āo ake te rā, ka hāpainga ki Ōrākei, ki tērā pā, 

koro ake te rā. Haere tonu, Taurarua, horo ake te rā. Haere tonu, 20 

Maunga-hekea, ka pō. 

 

143. A translation by George Graham reads:75 

 

Not long thereafter, they returned again to wage war upon the Wai-o-25 

Hua at Tāmaki. There were 60 of them. They came by way of Pītoitoi; by 

canoes they came, rowing until they arrived close to Oka(u), when the 

men in the canoe lay flat all day in the bottom of the canoe, concealed 

with leaves of flax so that they might not be seen. Two rowers were left 

- one in the stern and one in the bow; all the other men in the canoe were 30 

lying down. Those two men rowed on, passing the ‘pā’ at Taurarua, 

Whakatakataka and Toka-purewha, until they were close to Kohimarama 

where they put ashore. Then the people of the “pā” came down on to the 

water side, thinking that this was a canoe that had merely stopped. The 
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men of the canoe now rose up to kill. The ‘pā’ at Kohimarama was 

invaded and captured thus. They then at once proceeded at once to the 

‘pā’ at Toka-purewha, which being attacked, at once fell to them. Then 

again going on to Whaka-takataka, that ‘pā’ being also assaulted, it was 

likewise captured. Night then coming on - next day, they attacked Ōrākei, 5 

which at once capitulated. They then crossed to Taurarua, which being 

captured, they then came to Maunga-hekea, where night came on. 

 

144. Later Tuhaere tells us that having defeated Te Wai-o-Hua:76 

 10 

… i tangohia ai te whenua, riro ana i a au te whenua; ka mate hoki ngā 

tāngata te patu; noho iho au i te whenua, ā, tae noa mai ki tēnei wahi a 

Tāmaki ... Ka mokutia tēnei whenua. 

 

145. A translation, again by George Graham is as follows:77 15 

 

… and the land was therefore taken by "me" when the people had been 

killed. "I" then occupied the land as far as the place Tāmaki … We took 

possession of that whole district.78 

 20 

146. According to Tūhaere, the remnants of Te Waiohua retreated to 

Māngere, where thereupon Tuperiri and his taua (war party) attacked 

them and took all the pā in district. This was the final act of the conflict 

with Te Waiohua. Tuperiri and his Te Tāou people subsequently settled 

upon the land at Tāmaki. 25 

 

147. This seizing of Tamaki land and subsequent settlement gives rise, in 

tikanga terms, to a claim to take raupatu. 

 

Subsequent intermingling with Te Waiohua 30 

148. Tuperiri and Te Taou's raupatu over the Tamaki Isthmus included the 

subsequent development of linkages with the conquered Te Waiohua. 

Ngāti Whātua rangatira, but also one of Māoridom's leading scholars 

during his time, Sir Hugh Kawharu notes that there were marriages of Te 
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Taou chiefs with Waiohua women, these unions resulting in the 

appropriation of the name Ngaoho (a revival of an earlier name) as one 

group identity.79 [NGA.AG.006.00001] 

 

149. There also were those of the conquered who eventually returned to the 5 

Tamaki Isthmus from their places of concealment who were gathered 

together under the leadership of Tuperiri's eldest son, Tomoaure, and 

given the name Te Uringutu. 

 

150. Kawharu continues that after the passage of three or four generations 10 

these three groups, namely Te Taou, Ngaoho and Te Uringutu had well 

established agricultural and fishing practices around, and off, the shores 

of both the Manukau and Waitemata harbours and the land in between. 

Whilst each maintained an independent identity, Kawharu states that 

they exercised mana whenua under a Ngati Whatua identity.80 15 

[NGA.AG.006.00001] 

 

151. The Waiohua linkages allowed Ngāti Whatua, particularly through 

Ngaoho, as descendants of the original Waiohua inhabitants, to also 

claim take tūpuna in Tāmaki. This strengthens their claims to the land 20 

whilst they still occupy it and utilise its resources. 

 

Ngāti Whātua settle in Tāmaki 

152. There are numerous historical sources that confirm the continuous 

presence of Ngāti Whātua in Tāmaki in the period following the defeat of 25 

Te Waiohua. 

 

153. For example, the ancestors’ interests were much more forthright in a 

further letter in 1863, writing from Ōrākei, to the editor with a clearly 

articulated and expressed claim to ahi kā:81 30 

 

Ko nga tau o enei tupuna katoa e toru rau e ono tekau, ka tonu te ahi i 
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reira, moroki noa nei. Ka tuhia nei o matou hapu, Ko Ngaoho Te 

Parakuka, Ko Te Taou Te Aotawhirangi, Ko Te Uringutu Te Waiohua 

Ngaiwi. 

 

[Translation in original source] 5 

 

From the time of these ancestors to the present day is 360 years, their 

fires were kindled upon the land then and they are being kindled now [by 

us]. We write the names of our tribes. It was Te Uringutu Te Waiohua 

Ngaiwi. Ngaoho Te Parakuka. Te Taori [sic] Te Aotawhirangi. 10 

 

154. Tuhaere and others also mentioned, in the aforementioned letter to the 

Editor:82 

 

kia rongo mai koutou e nga Pakeha, i a matou tenei whenua, a Tamaki 15 

tae noa mai ki nga wahi i toe ki a matou, ki Okahu, ki Whakatakataka, ki 

Orakei, no te mea e whai tohu ana matou ki runga ki tenei whenua ki 

Tamaki. Ko nga tohu tenei e mohio ai koutou nga Pakeha no matou te 

whenua Ko Te Whakaitupaoa kei Mangere, ka tahi; ko Te 

Waiwhakakiko-a-te-Putahi kei Poumanawa, ka rua; ko Te 20 

Waiwhakapokara-a-Makawa e tangi te ha kei Onehunga Waihihi, ka 

toru; ko Maungakiekie Te Raketonga, he hikonga uira tena no Ngaiwi, 

Ngaoho Te Waiohua, i nga ra o namata, a tae mai ana ki a matou e noho 

nei i runga i to matou whenua. Na, kia rongo mai koutou e nga Pakeha, 

he puna pupu ake o matou tupuna i runga i Tamaki. 25 

 

[Translation in original source] 

 

Now, do you hearken, O Pakehas, we were in possession of this land of 

Tamaki even to the places which are left to us, Okahu, Whakatakataka 30 

and Orakei, because we have proofs [to our title] to this land, Tamaki. 

These are the proofs by which you O Pakehas may know that the land 

is ones, —the Whakaitupaoa, at Mangere, one ; the Waiwhakakiko, of 

Te Putahi, at Poumanawa, two ; the water of Makawa, which made him 
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smack his lips, the sound of which was heard even at Onehunga, Te 

Waihihi, three.; To Raketonga, Mount Eden, the flashing forth of the 

lightning of Ngaiwi Ngaoho to Waiohua in former days even unto the 

present time, to us who are living on our own land. Now do you hearken 

O Pakehas, our ancestors are like unto a spring bubbling up at Tamaki. 5 

 

155. During the Ōrākei hearing, Kawharu notes that Apihai Te Kawau lay 

considerable stress on the fact of permanency of occupation tied as that 

was, to his people's mana whenua:83 

 10 

Orakei and Okahu were my permanent places. I did not do as the others 

did, light a fire and go away. 

 

[NGA.AG.006.00001] 

 15 

156. I note that Samuel Marsden recorded an encounter with Te Kawau in the 

Tamaki region in 1820: 84 

 

Thursday, July 27th.--Early this morning we heard the report of three 

muskets, and soon observed a canoe full of natives pulling towards the 20 

launch. When they arrived we found the party to consist of a chief from 

Kiperro and his people, and Enakkee (Te Hinaki) a chief of Mogoea 

(Mokoia) belonging to a settlement on the west side of the Thames. We 

informed them what our object was in coming up the river Wyeteematta. 

The chief of Kiperro, Kowhow (Te Kawau) said the land upon the 25 

Wyeteematta belonged to him, but if any of the timber would answer he 

would very readily give it to us, and informed us there was much more 

up some other branches of the river. 

 

Invasion by Ngāpuhi in the 1820s 30 

157. During the 1820s, Ngā Puhi invaded Tāmaki under the leadership of the 

illustrious Hongi Hika. Ngāpuhi, armed with newly acquired muskets 

following Hongi's trip to England, were seeking to avenge previous 

defeats by Ngāti Whātua and others. 
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158. Ngāti Whatua along with Ngāti Paoa suffered a defeat at Mokoia at the 

hands of Ngā Puhi in 1821. In 1825 Ngāpuhi and Ngāti Whātua fought a 

further battle known as Te Ika-a-ranganui near Kaiwaka. Ngāti Whātua 

were no match, merely armed with traditional weaponry. They had little 5 

choice but to withdraw and seek sanctuary in the Waitakere Ranges and 

amongst their Waikato neighbours and kin to the south. Ngāti Whātua 

describes this migration to areas of refuge as a "tactical withdrawal". 

[NGA.AG.019.00030] 

  10 

159. There is a history of hapū and iwi making strategic withdrawals to recoup 

and replenish, generally in order to fight another day. Children have been 

named to remind them, and the people generally, of defeats that require 

redress in some form. In other cases a response might be relatively 

immediate. Many of my own iwi, Ngāti Maniapoto, around the northern 15 

reaches of Te Nehenehenui/King Country retreated south to Mōkau and 

up into the Rangitoto Tuhua Ranges to eschew the Ngāpuhi invading 

forces. However they quickly returned with the aid of their Waikato 

relatives to retake their territory. 

 20 

160. Ngāti Whātua response to Ngā Puhi's victory at Te Ika a Ranganui was 

also relatively immediate. Bruce Stirling's research tells us that Ngāti 

Whātua returned to the Tamaki isthmus to harass the parties of Ngāpuhi 

who lingered in the district for several months after Te Ika-a-Ranginui.85 

[NGA.AG.008.00001] He also recalls that a combined Waikato and 25 

Ngāti Whātua taua or force (the latter under Apihai Te Kawau) 

successfully repulsed Ngāpuhi attacks on Waikato. Furthermore, 

Waikato and Ngāti Whātua forces travelled north to attack Ngapuhi, 

particularly once that iwi lost its early advantage in armaments. Ngāpuhi 

again attacked Waikato in 1832 but were, with Ngāti Whātua’s aid, 30 

defeated and peace was re-established in the area by 1834. 

 

161. As I mentioned before, it is a general principle of take raupatu, that 

raupatu alone did not confer mana whenua or the right of authority and 
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control over the land unless it was followed by continuous occupation, or 

ahi kā. 

 

162. In 1843 George Clarke, to whom I referred earlier as Chief Protector of 

the Aborigines in New Zealand, was asked to inquire into Māori custom 5 

in relation to land. He reported:86 

 

...it appears pretty evident that conquest, unless followed by possession, 

forms no title. Were the Ngapuhis to claim the right of selling or 

exercising the sovereignty over the districts of the Thames, Kaipara or 10 

Waikato, in virtue of their former conquests, their pretensions would be 

treated as contemptible and absurd; and so distinctly is this principle 

recognised, that I have no doubt that any attempt to support and maintain 

the validity of titles, derived from conquest only, would be met by a most 

determined resistance, even if attempted by Her Majesty's Government. 15 

 

163. Stirling makes the important observation that Ngapuhi did not occupy 

any land south of northern Kaipara and never laid claim to southern 

Kaipara or Tāmaki Makaurau as a result of their two military victories 

over Ngāti Whātua (in 1821 and 1825).87 20 

[NGA.AG.008.00001] 

 

164. This allowed for Ngāti Whātua to return and reclaim their land, although 

Ngāti Whātua themselves argue they never completely or permanently 

abandoned the area. If some of the people evaded the invaders and 25 

remained on the land to keep their fires alight, the right of ownership of 

those people was not extinguished. Ngāti Whātua state they made 

occasional returns to the land and to fish the Waitematā, Tāmaki, and 

areas offshore, thus maintaining their ahi kā or I would suggest at least 

the notion of ahi kōmau. 30 

 

165. Maintaining claims to land also relied on ringa kaha (strength of the arm) 

– the ability of the victors to defend the land against challenges. This is 

also referred to by some as a Take Ātete. The word ātete means to 
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resist. When Ngāti Whātua returned to Tāmaki, in a demonstration of 

ringa kaha, they eventually erected pa to defend themselves at Ōkahu, 

Karangahape and Mangere while elsewhere Te Taoū and Ngaoho had 

pa at Onewa Te To (Waitaheke), Maunganui (Reretuahu) and Tauhinu 

(Paewhenua). 5 

 

The period leading up to 1840 

166. Ngāti Whātua returned to Tamaki permanently in 1835 and were in 

occupation of Ōkahu and Ōrākei by the end of following year according 

to some and to others in the spring of 1837. 10 

 

167. There was a significant amount of conjecture in the Orakei hearing as to 

which hapu and iwi was occupying or cultivating Orakei and Okahu 

around this period leading up to the establishment of Auckland. To some 

extent the parties assert that others were there only as visiting relatives 15 

or at the allowance of the true 'owners of the land.' There is a wealth of 

contemporary evidence from Ngāti Whātua that other groups (including 

Ngāti Te Ata, Te Arawa, Ngai Te Rangi, Waikato, Ngati Porou, and Ngā 

Puhi) were there only at Ngāti Whātua’s invitation, to enable them to gain 

greater access to European trade.88 [NGA.AG.200.00012] 20 

 

168. This provides some context to Apihai Te Kawau's comments about Ngāti 

Te Ata cultivations at Ōrākei and Ōkahu:89 

 

At the time you took up your permanent residence did you find any Ngati 25 

Te Ata there? 

Yes. I called them to come hither for they were at war. After that they 

returned to their own place. 

Can you say how long they remained there? 

They planted their food, dug it up, ate it and went away. 30 

How often did they do that? 

Once 

Were they never there after the Governor came? No. 

[NGA.AG.200.00011] 



1115 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

 

169. Hori Tauroa, of Ngāti Te Ata and Ngāti Paoa noted that Ngāti Te Ata had 

cultivations at Ōrākei-Ōkahu, but not permanent residences. These were 

for purpose of providing themselves with food when fishing:90 

 5 

We took up the crops we had planted when fishing. We came here to 

fish for sharks. 

We did so for a long time ... We fished both here and at Mahurangi. 

When we resided at Orakei we left our old people at Awhitu ... Te Taou 

and all of us, Te Taou and us were as one. 10 

 

[NGA.AG.200.00011] 

 

170. Paora Tuhaere comments that the presence of others became more 

extensive as hapu and iwi looked to trade with Europeans, although he 15 

suggests with the permission of himself and others of Ngāti Whātua.91 

 

During the time you have been living at Okahu have the people of 

strange tribes come to live there? 

Yes 20 

Mention some who are living there now  

The Arawa's, Ngai Terangi, Waikato, Ngati Porou, Rarotonga, .... They 

are cultivating at Okahu. Each tribe has its own cultivation. Ngai Terangi, 

Ngati Porou and Waikato are at Kohimarama. Rarawa's are another 

tribe. There are Ngapuhi also ... (They have come) that they might be 25 

near the Europeans. 

Did these people ask your permission before they began to cultivate? 

When they came here they stopped for a bit; they wanted to cultivate, 

asked leave and I gave it. When Ngati Pari and Ngati Paoa came they 

did the same as these have done they asked Titahi. 30 

 

[NGA.AG.200.00012] 
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171. Tuhaere’s comments impliedly suggest that Ngāti Whātua exercised an 

overarching mana over those resident on 'their' lands. Angela Ballara, 

having conducted a close study of evidence from Native Land Court 

hearings, describes this over-arching mana or as she describes, under 

his mana:92 5 

 

The mana of the chief was thought to ‘rest’ or ‘lie’ on or over his territory; 

this usually included his own ancestral lands but also the lands and use-

rights of the several hapu living ‘under’ his mana. He did not own 

everything in his territory, but while he was accepted by his people as 10 

the proper bearer of the mana he had the right to make decisions about 

both the land and the various hapu living under his mana or authority. 

 

The 1840 Transfer 

172. In 1840, Ngāti Whātua rangatira signed a deed of transfer with the 15 

Crown. The deed related to an area of land of approximately 3500 acres, 

between Hobson Bay (Mataharehare), Coxs Creek (Opou/Opoututeka) 

and Mt Eden (Maungawhau) (the 1840 Transfer). This section of my brief 

analyses what Ngāti Whātua would have understood that deed to mean, 

from a tikanga Māori perspective. 20 

 

173. As I have already explained earlier there has been much discussion 

in Treaty claims about the nature of tuku whenua. 93 

 

174. Kawharu reminds us that Ngāti Whātua, quite as much as the English, 25 

had their own laws and customs and they understood what they were 

doing within that context of Ngāti Whātua and more general Māori law. 

The author of a seminal study of Māori land tenure, he concludes that 

the Māori system of land tenure and rights in land and the transfer of 

rights or interests in land was very different from that of the English. 30 

 

175. He notes that what were by 1840 fundamental English land law 

concepts, such as universal freehold title which (subject to very limited 

Crown rights) was absolute and individual and could be held, maintained 
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or transferred usually on one single payment perpetually and absolutely 

independent of actual use and occupation, had no equivalent in Māori 

law and lore. Instead Ngāti Whātua, as other Māori, operated 

traditionally on the basis that the reciprocal gift giving of services was 

reaffirmed by goods exchanged. 5 

 

176. This divergence between Māori notions of tuku whenua and Europeans 

ideas of sale and permanent transfer manifested itself in the early Māori 

land transactions including in the 1840 Transfer:94 

 10 

Wakarongo e nga tangata katoa ki tenei pukapuka kua oti te tuhituhi e 

te Kawau, e te Tinana, e te Reweti Tamaki me era atu Rangatira o te 

Ngatiwatua … kua whakaae mai ratou kia tukua kia hokona tetahi 

kotinga wenua kia ahatia kia ahatia ranei mo te Kuini o Ingarani oti tonu 

atu. 15 

 

[Translation in original source] 

 

Listen all people to this Book written by Kawau, Tinana, Reweti Tamaki 

and other Chiefs of the (tribe) Ngatiwhatua … they have consented to 20 

give up to sell a portion of land to the Queen of England for ever and 

ever (for whatever purposes Her Majesty may deem right). 

 

[NGA.AG.200.00053] 

 25 

177. Professor Alan Ward notes that there was a significant difference in 

perspective on land "sales" as between Māori and European in the 

1840s, arguing that Māori would not have been meaning to convey 

exclusive possession when they attached their names to deeds over that 

period. He writes:95 30 

 

There are many references in literature of Auckland Maori continuing to 

use the land and the resources of the land after the sales. Even by 1860 

Auckland was a series of villages linked by relatively few roads and 
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separated by large tracts of farmland and bush. Maori continued to 

traverse land, cut timber on it, even garden in it, after the large blocks 

had been sold. They would without doubt have formed the impression 

that continued co-existence with the settlers on the blocks which they 

had been "hokona" or "tukua" was possible .... just when Maori came to 5 

realise fully what exclusive possession meant is hard to say, but 

probably not till the 1850s. 

 

178. A study of customary Māori land and tenure acknowledged the continued 

interest of the donor of land:96 10 

 

At all times, the mana of the donor would be expected to be upheld by 

the other tribe who might reciprocate by setting aside produce such as 

crops for the donor, allowing right of passage by the donor upon the land 

at any time, acknowledging the gift on appropriate occasions and in 15 

times of war become an ally. 

 

179. These modern assessments seem to concur with historical 

investigations. In fact, in 1856 the aforementioned Board appointed by 

Governor Gore-Browne to 'enquire into the state of Native affairs' and 20 

having heard evidence from many people, Māori and Pākeha, as to the 

salient principles of Māori customary law, particularly regarding land, 

found in its Report, the Board summarised its findings, among which it 

included the following:97 

 25 

When the natives first came into contact with Europeans in the relative 

position of sellers and buyers of land, the evidence of which before the 

Board extends as far back as the year 1822, it has been shewn that the 

natives in disposing of their land intended only to convey a title similar to 

that, which they, as individuals hold themselves. The right of occupancy. 30 

They did not imagine that anything else could be wanted. Their desire 

for Europeans to settle among them was very great, and in selling a 

piece of land to one of these early adventurers, they not only were 

prepared to hold his title, such as it was, inviolate, but considered his 
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personal safety, a matter of the deepest interest. He in fact was 

considered as one of the tribe, among whom he had cast his lot. 

 

180. Part of the evidence accumulated by the Waikato Committee in 1860, 

inquiring into the state of affairs in the Waikato, included an extract from 5 

the Chief Land Purchase Commissioner's letter to the Colonial 

Secretary, dated June 4th, 1860. The Commissioner at the time was 

Donald McLean who had extensive contact with Māori leaders with 

whom he conversed fluently:98 

 10 

… the Natives have of themselves no original idea of a transfer or 

exchange of land in perpetuity, - and that this idea has only of recent 

years become fully intelligible to them, as a matter of bargain and sale – 

in which light alone can they understand the subject, and in which 

manner alone could they be induced to give to the Crown such a title as 15 

would enable the Crown to issue grants to individuals. 

 

181. From my review of these sources, I believe that Te Kawau and others 

were still developing an understanding of European legal transactions in 

1840. In particular the notion of the Crown’s right of pre-emption was not 20 

well understood. In a letter welcoming new Governor Robert Fitzroy, Te 

Kawau and others discussed the significance of Ngati Whatua's 

understanding of the Treaty of Waitangi; requested time to learn the 

practices of the Pakeha; and submitted that if the negotiations for land 

sales by the Crown were not satisfactory then Māori should be able to 25 

sell directly to settlers:99 

 

… i Waitanga (sic) i mea koutou e rite tahi matou ki te Pakeha, a ko e 

matou whenua, me hoko ki te Kuini. Otiia e mea ana matou hei a te Kuini 

te korerotanga tua tahi e mehemea e kore ia e pai, me hoko ki te tini o 30 

te Pakeha … 

 

182. My translation is as follows: 
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At Waitangi, you said we were equal to the Pākehā and out lands must 

be sold to the Queen. However we say the Queen can have the first say, 

but if hers is not good, we must sell to the many Pākehā. 

 

183. Interestingly the term hoko is used here by the scribe, Te Kene. I believe 5 

that early Māori would have still had a rather vague understanding of 

what was involved in terms of an unconditional sale. The use in Māori 

translations of land deeds of the terms tuku, hoko or even hoatu (another 

word that appears in early land deeds to denote an unconditional sale) 

would not have been regarded by Māori as representing an 10 

unconditional sale. 

 

184. This vague understanding is reflected in later deeds where the drafter 

has gone to quite some effort to attempt to explain and convey, in te reo 

Māori, the sense of the transfer in perpetuity. The Ngāti Maru ‘deed of 15 

sale’ in 1867 for land interests on Waiheke Island is one good 

example:100 

 

Ka tino hoko, tino hoatu tino tuku, whakaoti atu na matou na nga 

Rangatira me nga Tangata o Ngatimaru no ratou nga ingoa e mau i raro 20 

nei a hei whakaatu tenei Pukapuka mo matou mo o matou whanaunga 

me o matou uri mo te tuhituhinga o o matou ingoa ki tenei pukapuka I 

raro i te ra e whiti nei kua whakarerea rawatia kua tino tukuna rawatia 

atu kia Wikitoria Kuini o Ingarani ki ona uri ki nga Kingi ki nga Kuini o 

muri iho …. Ko taua wahi whenua katoa kei Waiheke … ko te mapi hoki 25 

o taua whenua kua apititia ki tenei. Me ona rakau me ona kowhatu me 

ona wai me ona awa nui me ona roto me ona awa ririki me nga mea 

katoa o taua whenua o runga ranei o raro ranei i te mata o taua whenua 

me o matou tikanga me o matou take me o matou paanga katoatanga ki 

tauā wahi; Kia mau tonu kia Kuini Wikitoria ki ona uri ki ana ranei e 30 

whakarite ai hei tino mau tonu ake tonu atu.101 

 

185. I offer a somewhat literal translation: 
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In absolutely ‘selling’, absolutely giving, absolutely granting, we the 

chiefs and persons of Ngāti Maru whose names are below, and so that 

this document shows on behalf of ourselves, our relatives and our 

descendants that having signed our names to this document under the 

shining sun that we have absolutely forsaken, absolutely granted over to 5 

Queen Victoria of England and her descendants, to the Kings and 

Queens to come after …. all that piece of land at Waiheke … That map 

of this land has been attached to this. And its trees, its stones, its waters, 

its big rivers, its lakes, its streams and everything above or under the 

surface of the land and our rights and claims and all our interests to that 10 

land; To be held by Queen Victoria and her descendants or who she 

might arrange it for for ever and ever. 

 

186. We are given some indication of Apihai Te Kawau's understanding of the 

tuku whenua from his evidence in the Ōrākei Block case in the Native 15 

Land Court in 1869. Apihai Te Kawau was asked "Who were the people 

who sold Auckland to the Europeans?" The answer was "I did not sell it, 

I gave it to them". Such a conceptualisation from Māori were not unusual. 

 

187. In another example of such a conceptualisation, P. Davy, describes in a 20 

diary entry in 1896 a gathering of Māori following the settlement of fishing 

rights on Lake Wairarapa:102 

 

"One thing that amused me very much - although they have sold the 

rights of the lake for £2000, nothing would insult them more than to say 25 

so. They all laid great store on the fact that they had given the lake as 

"one chief to another" and the English would doubtless of their 

goodness, give them something in return (that something to be 2,000 

pounds). 

 30 

188. I observe, as have others, that in 1853 Apihai Te Kawau was still talking 

of Auckland as: "the township on our land".103 

[NGA.AG.200.00036] 
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189. In my view, Te Kawau was asserting his mana whenua here or what 

might be conceived as his authority, rangatiratanga and control over the 

lands he had made available for European settlement. From a tikanga 

perspective, Te Kawau would clearly have seen the 1840 transfer to the 

Crown as a ‘tuku’ and the sources I have reviewed are consistent with 5 

that conclusion. 

EXAMINATION CONTINUES:  MR HODDER 

Q. Thank you Mr Meredith, we’ll come back to the signatures later on but do 

you have there the statement of evidence in reply that you’ve prepared? 

A. Yes. 10 

Q. Then I think if you could simply proceed to read that in the same way from 

paragraph 1 and as I say we’ll come back to the signatures at the end, 

thank you. 

 

 15 

 STATEMENT OF EVIDENCE OF PAUL EDWARD MEREDITH ON BEHALF 

OF THE PLAINTIFF IN REPLY  

 

 
1. In this brief I respond to key points of disagreement between myself and 20 

evidence filed by the defendants and interested parties. These primarily 

relate to points of tikanga. Broadly, I address the following issues:  

 

1.1 the extent to which a tikanga witness can comment on tikanga of 

another iwi or hapū;  25 

 

1.2 whether mana whenua can convey a right to exclude others;  

 

1.3 whether mana whenua can be shared;  

 30 

1.4 the difference between shared mana whenua and shared use rights;  

 

1.5 the importance of ahi kā in determining the nature of interests;  
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1.6 the extent to which tikanga is universally understood; and  

 

1.7 the relevance of 1840 to tikanga.  

 5 

2. These issues arise in a number of the defendants’ and interested parties’ 

briefs of evidence. Where relevant, I identify specific briefs and 

paragraphs I am replying to. However, the fact that I do not address a 

particular paragraph does not mean that I agree with that evidence.  

 10 

3. I reiterate that my role in this proceeding is as an independent expert 

witness. I have read the code of conduct for expert witnesses and agree 

to comply with it. The matters in this brief are within my area of expertise.  

 

Commenting on the tikanga of other iwi and hapū  15 

4. I acknowledge the criticism from Associate Professor Te Kahautu 

Maxwell and Te Warena Taua about the appropriateness of an outsider 

commenting on matters of tikanga of another iwi.1  

 

5. I always approach requests to comment on another iwi or hapū’s tikanga 20 

with some trepidation. My role in this proceeding is not to advocate for 

either the plaintiff’s or the defendants’ version of tikanga but to provide 

an independent view drawing on my knowledge and on scholarly and 

historical research. I draw on those sources, including archival written 

sources and oral sources in both English and te reo Māori, to inform my 25 

opinion of how different peoples viewed and applied tikanga at different 

points in time.  

 

Whether mana whenua can be exclusive  

6. A common theme in the defendants’ and interested parties’ evidence is 30 

that the idea of exclusive mana whenua or exclusive interests are 

contrary to tikanga and are a modern invention.2  
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7. To reiterate, when I talk about mana whenua I am referring to the ability 

to exercise jurisdictional control and authority over an area. That is not a 

creation of the Native Land Court. I have addressed this point in my 

previous brief at paragraphs [15] and [16].  

 5 

8. I also disagree that the idea of exclusivity is foreign to tikanga. Nor is it 

alien to te reo Māori as suggested by Morehu Wilson. 3 The Māori 

language is very capable of conveying the notion that someone might be 

excluded. For example:  

 10 

8.1 a rāwaho is someone who was considered to be an outsider, often 

excluded from participating in decision making when it came to land. I 

can recall having a discussion about this very matter with the late 

Professor Wharehuia Milroy.  

 15 

 
8.2 aukati is another term meaning a boundary over which others may 

not pass. Ngāti Maniapoto had an aukati in place from the mid-1860s 

through to 1883 which excluded Pākehā from entering their lands without 

their permission. An aukati was put in place to prohibit and exclude 20 

Pākehā from gold-digging at Ohinemuri, Thames, and local Māori 

explained its meaning to a Government Official: 4  

 

They were careful in explaining to him the nature of the aukati, which 

was a sacred boundary fence, which shows that they do not want anyone 25 

to trespass on the lands included in it.  

 

8.3 To rāhui or whakatapua could mean to set aside something for the 

benefit of a certain group but not others. Professor Hirini Mead states 

that “when we consider the tikanga of rāhui we know that a person of 30 

some mana, a leader or a chief, was able to declare a portion of the 

ocean to be out of bounds for persons looking for food.”5 In warding off 

some purported intruders, Ngapo (from Ngāti Korokoro) proclaimed 

“naku te moana e kore te tangata e tukua mai kia hi, ka oti hoki te 
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whakatapu mo matou"6 [the sea belongs to me, no one is allowed to fish, 

it has already been set aside for us].  

 

8.4 A rohe potae is an external boundary of tribal territory. I have seen it 

used by several iwi. For example:  5 

 

(a) In 1873, the Taupō iwi affirmed their external boundary. The records 

of a meeting at Tokaanu record that: “kia whakatuturutia te Rohe Potae 

o Taupo”7 [to affirm the External Boundary of Taupo].  

 10 

(b) In 1884, Tuhoe affirmed its external boundary. Hare Rauparaha 

reported in 1884 “Ka timata te whakahaere  a Tuhoe i te rohe potae kia 

ratou” 8 [Tuhoe have commenced arrangements for their external 

boundary].  

 15 

8.5 Pei or pana is to drive away or expel someone or some group 

effectively excluding them. An example of this is Te Aupouri prohibiting 

Te Rarawa from collecting seafood at Waimimiha in the early nineteenth 

century. Heremia Te Wake of Te Rarawa, in a Papatupu hearing, 

described the fight at Waimimiha between Te Rarawa and Te Aupouri. 20 

Te Wake acknowledged that Te Aupouri at the time exercised “mana o 

te moana” or the authority and control of the coast from Ahipara to 

Muriwhenua. While Te Rarawa resided at Takahue, they desired 

seafood and hence went to collect it from the sea. They were driven 

away by Te Aupouri: “I te taenga atu, e peia mai ana e Te Aupouri”9 25 

[When they got there they were driven away by Te Aupouri].  

 

9. There are in fact many examples on the historical record of iwi and hapū 

asserting the distinct identity and the right to exclude others from their 

whenua and moana.  30 

 

10. For example, at another Papatupu Block hearing in the 1890s, one 

witness made it clear that they asserted an exclusive claim to an area, 

while rejecting the claims of others:10  
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Ia rohe kua korero nei e mea ana koe naau anake tenei whenua?  

 

[Each boundary you have spoken of, you say this land belongs to you 

alone?] 5 

  

Ae na taku tupuna na Hinurere.  

 

[Yes it belongs to my ancestor Hinurere] …  

 10 

Ko to tupuna whai mana tenei ki te whenua nei? [This is your ancestor 

who has mana to this land?]  

 

11. In the Te Aroha hearing in the Native Land Court in 1878, Ngāti 

Tumutumu (including Ngāti Rahiri) disputed the right of Ngāti Paoa, 15 

Ngāti Tamaterā, Ngāti Maru and Ngāti Whanaunga to sell interests to 

the government, maintaining that the land was not theirs to sell.11 In 

more recent times, Ngāti Rahiri Tumutumu have called for land on Te 

Aroha to be vested in themselves as opposed to the Hauraki 

Collective.12  20 

 

12. Professor Michael Belgrave also acknowledged that although 

Marutūāhu often act collectively, the iwi of Ngāti Maru, Ngāti Paoa, 

Patukirikiri, Ngāti Whanaunga and Ngāti Tamaterā, have distinct tribal 

histories, and at times these are also contested.13  25 

 

Tribal boundaries  

13. I agree with the other witnesses who say that mana whenua and tikanga 

do not operate along straight lines on a map.14 More often than not iwi 

borders were fluid and blurred sites with shifting edges. There were and 30 

are areas where iwi intersect through hapū who can claim dual 

membership to both iwi.  
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14. However, the idea that no areas of exclusive control and jurisdiction 

existed at all takes the idea of sharing too far.  

 

15. At some point there is a group identity, particularly at the level of iwi, 

where that iwi asserts political and jurisdictional control over a particular 5 

area, as against its neighbours. This is so even though the edges of 

those boundaries might be blurred.  

 

15.1 For example, Ngāti Maniapoto recognise the Waipingao stream in 

Northern Taranaki as their southern boundary point in that region. 10 

However, from the Mōkau River down, Ngāti Maniapoto acknowledge 

shared rights and interests with Ngāti Tama. The lands north of the 

Mōkau are considered those of Maniapoto alone.  

 

Whether mana whenua can be shared  15 

16. Several of the witnesses for Marutūāhu say that their tikanga permit 

sharing of mana whenua.15  

 

17. I do not dispute that different kinds of mana can be shared, which I 

explain in my earlier statement.16 However, there is some debate over 20 

whether that ‘sharing’ can extend to mana whenua in particular.  

 

18. Rapata Wahawaha of Ngāti Porou writing to Elsdon Best suggests that 

mana whenua could not be exercised over another tribe’s lands or sub-

tribes: 17  25 

 

Ko te mana tipuna ka mana tonu ki tona iwi ake hapu ranei. Ka mana 

ano ki runga ki ona ake whenua… Kaore he mana rangatira o tetahi iwi 

e mana ana ki runga ki nga whenua o etahi iwi, me etahi atu hapu 

rangatira hoki. Tona mana ki tona whenua ake ano, ratou ko tona hapu, 30 

iwi ranei.  
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[The authority of a chiefly ancestor will prevail over his own tribe or sub 

tribe. It extends to his lands … No tribe has chieftainship over another 

tribe’s lands or chiefs sub tribes.  

 

His authority only extends to his own lands his own tribe or sub tribe.]  5 

 

19. On the other hand, I have seen suggestions of shared mana or authority 

over areas, particularly over land on tribal boundaries where interests 

were more fluid. I have seen this expressed as mana huihui.  

 10 

20. Examples of evidence which I have seen suggesting mana huihui is 

possible include:  

 

20.1 A witness in a Papatupu hearing being questioned whether two 

ancestors had mana to the place in question:18  15 

 

E pono ana ra kahore he mana o Tangare & Huatahi?  

 

He mana ano oti nei.  

 20 

Kahore ra i riro te mana o tenei whenua ia Te Tangare ma ne?  

 

He mana huihui ra o ratou mana.  

 

[Is it not true, that Tangare & Huatahi did not have mana [over the land]?  25 

 

They had mana.  

 

Te Tangare and co didn’t obtain the mana of this land did they?]  

 30 

20.2 Tamihana Te Rauparaha, son of the famed Ngāti Toa and Ngāti 

Raukawa ki te Tonga chief, Te Rauparaha, recalled the boundaries set 

by his father for the interested parties in a Native Land Court 
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investigation into the title to the Himatangi  Block 1868. His following 

comments could be interpreted as suggesting shared mana:19  

 

In 1840 my father fixed the end of Ngati Apa mana at Manawatu…. It 

was done at ‘runangas’ – heard that it was settled that the ‘mana’ of the 5 

3 tribes should end there. … The ‘mana’ of Te Ati Awa was because they 

came with us and shared in our ‘mana’ over the bush and plains.  

 

This suggests mana whenua was shared between Ngāti Toa, Ngāti 

Raukawa ki te Tonga, and Te Ati Awa because the three iwi had 10 

migrated South and settled together.  

 

20.3 Associate Professor Te Kahautu Maxwell’s discussion of shared 

interests in Ōhiwa Harbour might be construed as mana huihui, although 

this is subject to debate.20 For example, Ewan Johnston comments in a 15 

report commissioned by the Waitangi Tribunal that Ngāti Awa claimants 

have argued that while Tūhoe had access to Ōhiwa through their 

connections with Upokorehe, “access 'is not the same as having rights 

of occupation and ownership over the land.’”21 If this is correct, this 

would be not an expression of mana huihui but rather a permission 20 

granted to Tūhoe by Ngāti Awa who holds exclusive mana whenua, 

mana moana over that area of the Harbour.  

 

21. Sometimes mana huihui was expressed to mean that mana whenua was 

an amalgamation of rights derived from several ancestors. In another 25 

Papatupu hearing, a witness was asked about the ancestral premise of 

his mana and rangatiratanga to a place:22  

 

Ehara ranei i te mea ko te mana o Rikihana he mana huihui no oku 

tupuna, me ou tüpuna, i nui ai tana rangatiratanga ki Te Tuauru na?  30 

 

[Is it that Rikihana’s mana was the amalgamation of mana from my 

ancestors and your ancestors which increased his chieftainship to 

Tauru?]  
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The response was that his mana was in fact based on three ancestors. 

It does possibly suggest mana whenua could be shared between the 

descendants of three different ancestral lines.  

 5 

22. Sharing of land and resources might be the result of strategic alliances 

formed through whakapapa. It could also be the result of a conflict 

resolution process of maungārongo or houhou ki te rongo. This 

demonstrated that issues of mana huihui could be negotiated and settled 

where the parties were willing.  10 

 

23. Equally, maungārongo or houhou i te rongo can also result in agreed 

boundaries delineating the mana whenua or moana of each group. For 

example, John White, in his Ancient History of the Maori, recorded the 

division and allotment of fishing grounds following a maungārongo:23  15 

 

He mea hoki i te wa e houhia ai ki te rongo ka roherohea taua moana e 

ratou a ka rahuitia enei tauranga ika ma Ngati-Kahukoka a ko enei 

taunga ka rahuitia ma te hapu o Nga-iwi.  

 20 

[When they had all agreed to make peace the various fishing-grounds 

had been shared out between the, these fishings grounds were reserved 

for Ngāti Kahukoka, and these grounds reserved for the hapū of Ngā 

iwi.]  

 25 

24. Where mana huihui does exist, I suggest a crucial element of mana is 

that it required consent or acquiescence by all parties in the sharing 

arrangement. Unless there is evidence that parties agreed to share their 

mana, there was no mana huihui. This should be contrasted with merely 

sharing resources or use rights, discussed below. That is not the same 30 

as sharing jurisdiction or authority over an area.  

 

25. Another important aspect to consider is that shared authority might not 

always be necessarily equal. Expressions such as mana nui and mana 
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iti seem to suggest that there were differing levels of mana over land 

held by ancestors. In a pointed exchange in the Wairoa Papatupu 

hearing, a witness named several tūpuna and asked whether their mana 

was of the same standing to the block in question: "He mana riterite ranei 

te mana [names several ancestors ki te poraka nei, ki Wairoa?" [Was the 5 

mana of … the same mana to this block, Wairoa?]. The witness replied 

no and maintained that position throughout a series of further 

questions.24  

 

The difference between shared use rights and shared mana whenua  10 

26. Several witnesses spoke of arrangements whereby different iwi and 

hapū share in land and resources with other groups.25 They appeared 

to draw on these examples in order to show that mana whenua is not an 

exclusive concept.  

 15 

27. First, the fact that mana whenua can be shared in some circumstances 

does not mean it was always shared. As I explained above, the concept 

of exercising authority to exclude others was not foreign to tikanga. Mana 

whenua can be shared between two or more groups by agreement, but 

equally it can be held by only one group in a particular area to the 20 

exclusion of others.  

 

28. Second, not all sharing arrangements amount to what those witnesses 

refer to as shared mana whenua. In observing shared rights and 

interests, we should be careful to distinguish between what is 25 

jurisdictional authority and control and what might be considered mere 

use rights. While they reflect the tikanga of whānaungatanga and 

manaakitanga, such arrangements should not be understood as 

conveying control and authority over the land or water.  

 30 

29. It is important to keep this difference in mind when looking at the 

examples provided by the defendants’ and interested parties’ witnesses. 
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30. The terms kai huihui (the gathering together of food) and noho huihui 

(common residency) are other terms I have noted through my research 

to describe arrangements in which groups were allocated temporary 

occupation or use rights in others’ territory. Sir Taihakurei Durie also 

notes phrases such as noho tikanga kore (occupation without rights), 5 

noho noa iho (occupation of no account) and poka noa (without the 

sanction of custom).26 Durie talks about these use rights as being held 

on “sufferance”.27  

 

31. These kinds of arrangements operate to affirm the mana whenua of the 10 

party granting permission, rather than undermine it.  

 

32. An example of this kind of arrangement is at paragraph [59] of Ngarimu 

Blair’s brief of evidence, in respect of Ngāti Paoa’s rights to fish at 

Waitematā with the permission of Ngāti Whātua Ōrākei, although I note 15 

that Morehu Wilson refutes this claim.28  

 

33. In my previous brief I referred to the work of Ihaia Hutana of Ngāti 

Kahungunu, who published several commentaries on tikanga at the 

beginning of last century in the Māori newspaper Te Puke ki Hikurangi. 20 

Extracts from his work show that often when groups were given access 

to land and resources it was usually for a defined area and time, as 

opposed to unfettered rights of use across the tribal domain:  

 

E kore e uru ki roto i te pare kainga, a, kaore hoki tenei ahua tuku e toha 25 

ki te whakanuitanga o te whenua. Engari ki te waahi ano i rite mo te noho 

me te mahi kai, i runga i te kainga ; e kore hoki ki te whanuitanga o te 

moana, me nga tauranga Ika, e kore hoki ki nga Roto tuna, e kore ano 

hoki ki nga Ngahere me nga pua manu ; ko te mana tuturu kei runga 

tonu e tau-marumaru ana …29  30 

 

[They will not be admitted into the pare kainga, and this type of 

assignment will also not include the greater part of the land. But it will 

instead include the area that has been arranged for settlement and 
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gardening within the village; it will not include the greater part of the 

ocean and the fishing beds, nor the eel lakes, the forest and the bird 

snares‚ There is still a sole authority over all of this…]  

 

34. Professor Hirini Moko Mead, while acknowledging the challenges 5 

(including “whanaungatanga”), argues that despite these interests we 

must refocus on mana whenua: “In order to do this one has to strip away 

layers of interest and eventually reach the point of identifying who had 

political authority and control over the land.”30 I suggest this is the 

process the Court needs to undertake in respect of the 1840 Lands and 10 

the RFR Land.  

 

Importance of ahi kā  

35. In any discussion around the nature of mana whenua or shared 

rights/interests, we should not lose sight of the importance of ahi kā. As 15 

the whakatauki or proverb states: “Ka wera hoki i te ahi, e mana ana 

ano”31 [While the fire burns the mana is effective]. This tikanga demands 

that in order to maintain rights and claims to land, hapū and iwi needed 

to show continuous occupation of an area.  

 20 

36. I have noticed a tendency, both in the evidence filed in this proceeding 

and in the Treaty settlement context more generally, for an iwi to claim 

an entitlement to a particular site based on a historical event occurring 

there that was significant to their iwi. This is despite the fact that the iwi 

did not maintain their ahi kā at that site. I would observe that while such 25 

an iwi certainly still has a connection with that site, it does not exercise 

mana whenua there.  

 

37. I came across a similar example when exploring the Ngāti Maniapoto 

Area of Interest. There was an argument that because their tupuna 30 

Maniapoto had historically had a pā at the Waikato hospital, that the 

Maniapoto Area of Interest should include that site. I rejected that 

argument based on the fact that Maniapoto himself and subsequent 

generations had not maintained the ahi kā of that site.  
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38. I would say a similar thing about the arguments raised by Walter 

Ngamane and David Taipari relating to the placing of significant 

Marutūāhu taonga in the Auckland Musuem. They argue that the 

placement of these taonga in the Museum was in recognition of their 5 

relationship with Pukekawa (Auckland Domain), and that that is an 

expression of ahi kā.32  

 

39. In my view this is no more than a claim to a historical interest and 

association rather than the exercise of ahi kā. The Hauraki scholar 10 

Charles Royal provides an historical account of the placement of the two 

taonga at the Museum but does not suggest the purpose for this was to 

keep the fires warm around Pukekawa (incorporating the Auckland 

Domain). Rather, he suggests it was about their safekeeping and 

preservation.33  15 

 

Whether tikanga are universal  

40. Dr Korohere Ngāpo states that there is no universal tikanga as it relates 

to whenua.34 He accepts that Whānaungatanga and Whakapapa are at 

the heart of tikanga, and acknowledges Mauri, Tapu and Mana. However 20 

he states that beyond these core principles are beliefs and practices that 

vary between the tribes. There is he says, for example, no one universal 

tikanga when it comes to whenua.  

 

41. I am sceptical as to how widely tikanga whenua actually vary between 25 

different iwi and hapū. I agree that tikanga can vary according to the area 

and according to the personalities of those holding authority in that area.  

 

42. However, in my view there are fundamental principles that are commonly 

understood. For example, whenua kite hou (discovery), and taunaha or 30 

tapatapa whenua (claiming the land by naming it), take tupuna (ancestral 

right) and ōhākī (dying bequest), take raupatu (conquest) and take tuku 

(gifting and transfer).  
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43. I have read several Hauraki Minute Books and in my view, many of the 

tikanga being raised and applied by Hauraki iwi in those cases are similar 

to those of other iwi and hapū around the country. Carol Phillips, in her 

book Waihou Journeys: The Archaeology of 400 years of Māori 

Settlement observes that:  5 

 

The [Hauraki] Māori Land Court Records were principally statements of 

mana whenua based on seventeenth and eighteenth century battles and 

subsequent power relations.35 

  10 

...  

 

Key to understanding this difference were the interrelated [Hauraki] 

Māori concepts which emphasized the people’s relationships to the land 

including mana whenua, ahi kā, kāinga tūturu, and take.36  15 

 

This suggests concepts such as mana whenua, take tūpuna and ahi kā 

are understood and applied by the Hauraki iwi.37  

 

COURT ADJOURNS: 11.29 AM 20 
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COURT RESUMES: 11.48 AM 

 

Relevance of 1840  

44. I note that Morehu Wilson states that tikanga were not frozen in time in 

1840.38 I agree with the general proposition that tikanga have continued 5 

to evolve and are not static.  

 

45. However, 1840 and the period following it are useful when examining an 

iwi or hapū’s Area of Interest for the purpose of Treaty settlements. I 

believe it is important to examine what the tribal landscape was in and 10 

around 1840 as representing the period when the Crown asserted 

sovereignty over the land as well as the period leading up to the transfer, 

alienation or loss of the land. In the case of the matter at hand, 1840 

seems a relevant date to examine the tribal landscape.  

 15 

Tikanga in the Native Land Court  

46. I have read Professor Michael Belgrave's evidence on Māori custom as 

it emerged in the Native Land Court, claiming that it did not so much 

reflect custom as transform it, turning it into a new form of law but also a 

new form of history.39 I too have been critical of the Native Land Court 20 

in the past noting that Pākehā judges often simplified and distorted 

tikanga Māori.40  

 

47. However, in my view Belgrave overlooks the fact that the take applied in 

the Native Land Court did have some basis in tikanga, despite their 25 

oversimplification. The take derived there were not complete 

fabrications.  

 

48. For example, Belgrave is particularly critical of the “three generations” 

rule applied by the Native Land Court.41 This rule provided that title to 30 

land was extinguished after three generations of absence from the land 

(for failure to maintain ahi kā). I agree that this rule is too formulaic. 

However, that does not mean that the concept of ahi kā itself has no 

basis in tikanga pre-Native Land Court.  
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49. There is reference to the concept of ahi kā in pre-Native Land Court 

evidence. For example, in an exchange of letters between Hetaraka 

Takapuna and Ngāti Whātua, the latter drew on the metaphor of fires 

burning to argue their case for a long occupation. After naming a long 5 

list of tūpuna who had resided at Ōkahu and Whakatakataka supposedly 

for more than 300 years, he stated, “ka tonu te ahi i reira, moroki noa 

nei”42 [the fires have burnt there up to the present day].  

 

50. Therefore, I do not agree that the findings of the Native Land Court on 10 

Māori custom need to be completely disregarded, only that we should 

be careful in interpreting those findings.  

 

51. I agree with Belgrave that when interpreting Native Land Court 

proceedings we should focus on evidence given by the witnesses over 15 

the findings of the Court (although as I note above, they should not be 

completely disregarded). However, in my view any modern interpretation 

of the evidence must be informed by a detailed study of Māori customary 

land tenure from a Māori perspective and that draws in particular on the 

wealth of Māori language material available to us.43 20 

 

52. I acknowledge that Professor Belgrave’s interpretation of Māori custom 

in relation to land draws on the likes of Angela Ballara, Alan Ward, and 

Sir Taihakurei Durie, all of whom are highly respected scholars. 

Nonetheless, as I have said in my evidence in chief, I consider it 25 

important to be informed by a study of Māori literature (written and oral) 

to complement these sources in order to have a balanced view of Māori 

custom.  

 

Discrete points of reply  30 

53. I note Te Warena Taua believes Ngāti Whatua ki Ōrākei can’t claim ahi 

kā because they were driven out by Ngāpuhi and returned under 

Waikato’s protection.44 I have already addressed this issue in my 

original brief, concluding that the evidence is not consistent with this 
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narrative.45 Another event that is inconsistent with this view is a dispute 

that occurred between Waikato and Ngāti Whātua over land known as 

Taupohi.46 Ngāti Whātua challenged Waikato’s entitlement to Taupohi, 

which would not be consistent with the view that Ngāti Whātua was 

subservient to Waikato.  5 

EXAMINATION CONTINUES:  MR HODDER 

Q. Thank you and there should be a third document you’ve got there which 

is a statement of Paul Meredith regarding tikanga experts’ conference? 

A. Mhm. 

Q. Thank you.  And so if you can pick it up please at paragraph 1. 10 

A. Mhm. 

Q. And I will interrupt you to take you to the matters you’re commenting on, 

when we get to about paragraph 5.  So paragraph 1 please. 

A. Yes. 

 15 

STATEMENT OF PAUL MEREDITH REGARDING TIKANGA EXPERTS’ 

CONFERENCE  

 
1. I attended the tikanga experts’ conference on 27 January 2021. Below 

is my summary of what occurred at that hui, that speaks both to the 20 

process used to reach consensus and the substance of what we agreed. 

For tikanga-based discussions, my view is that it is important for the 

Court to be informed both as to process and outcome.  

 

2. There was some confusion from the outset because many of the 25 

attendees did not appreciate the nature or purpose of the hui, namely 

that this was an opportunity for the tikanga experts to together identify 

the relevant tikanga that the Court should consider. We had to explain 

that no one from Ngāti Whātua was attending the hui, and that Mr 

Tāwhiao, Mr Kruger and I were not there to represent Ngāti Whātua but 30 

to assist the Court on disputed tikanga issues. They seemed to 

understand this but were still disappointed that Ngāti Whātua did not 

attend.  
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3. The morning session of the hui was largely taken up with the kōrero from 

individuals at the hui concerning their particular historical associations 

and interests in Tāmaki. My understanding was that our task as tikanga 

experts attending this hui was to help set up an agreed tikanga 5 

“framework” to guide the Court in determining this case as against the 

two lists of issues prepared by Ngāti Whātua and the contradicting iwi. 

While tikanga does operate within context, and it is important for these 

iwi to share their kōrero, the kōrero presented at the hui unfortunately 

meant attendees had limited time for the task of agreeing on a framework 10 

to assist the Court.  

 

4. Consequently, we only had time to address the list of issues provided by 

Marutūāhu, Te Ākitai Waiohua and Ngāi Tai ki Tāmaki. We did not end 

up looking at the issues list from Ngāti Whātua. It seemed the attendees 15 

had not had input into drafting them. There was some disappointment by 

the way some of the issues had been framed, and some were not aware 

they had been drafted by those parties’ lawyers. 

EXAMINATION CONTINUES:  MR HODDER 

Q. If I interrupt you there just can we bring up document 342.28052.  So Mr 20 

Meredith, just for range finding, can you confirm that this is the document 

to which your next couple of paragraphs are related? 

A. That’s correct. 

Q. Okay thank you, please read on paragraph 5 and 6. 

 25 

5. On the first, second, and sixth issues, the Agreement between Ngāi Tai 

ki Tāmaki, Marutūāhu, and Te Ākitai Waiōhua records the idea of 

“shared interests” being expressed in te Reo Māori as “mana whenua 

rite”. We did not define it in these terms at the hui. I do not recall that 

anyone used the phrase mana whenua rite during our discussions. I had 30 

understood our discussions reflected the idea that mana whenua could 

coexist with other interests, which could vary in degree. However, my 

interpretation of mana whenua rite is that it would imply a similar or same 
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degree of interest/authority as mana whenua, which is not something we 

discussed or agreed on.  

EXAMINATION CONTINUES:  MR HODDER 

Q. And just pause there, and to take as an example on page 28054.  That’s 

342.28054.  And just above the box “2” in the middle column in red, the 5 

last line says: “Mana whenua rite equals shared interest”? 

A. That’s correct, that’s what it says. 

Q. Right, and who added that? 

A. It wasn’t myself. 

Q. Just to be clear, you did the first draft? 10 

A. That’s correct. 

Q. Thank you.  On to paragraph 6 please? 

 

6. On issue 6, the wording from my draft was changed as follows:  

 15 

Noted each iwi present claimed mana whenua interest to the Auckland 

CBD area.  

 

Agreed that each iwi would have to demonstrate their take whenua 

tikanga based interests as described in Question 1 to substantiate that 20 

claim.  

 

This is a change to what we agreed both in issues 1 and 6, which was 

that the take whenua listed in question 1 determine the nature of an 

interest – whether that be mana whenua, or a shared right or interest. 25 

Instead, the statement made in the Agreement equates mana whenua 

to any tikanga based interest, which is not something we all agreed at 

the hui.  

 

7. I also never agreed to the statement in issue 6 that the 2006 RFR Land 30 

no longer exists, nor did I venture an opinion on the responsibilities of 

the iwi opposing this claim. I do not recall any discussion on these issues 

at the hui.  
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EXAMINATION CONTINUES:  MR HODDER 

Q. Thank you now can I ask please that you sign and date each of those 

three documents, that is to say at the bottom of the last paragraph of each 

of them, starting perhaps with the one you’ve just read, today’s date being 

I think the 15th of March.  And then the, which one, you have the reply 5 

one?  And then the 1st of May one.  And that will be on page, the last page 

of text after page 189.  

CROSS-EXAMINATION:  MS HAURAKI – NIL  

CROSS-EXAMINATION:  MR WARREN 

Q. (inaudible 11:59:29). 10 

A. Tēnā koe. 

THE COURT ADDRESSES MR WARREN – MICROPHONE (11:59:35) 

CROSS-EXAMINATION CONTINUES:  MR WARREN 

Q. Paragraph 5 of your primary brief, Mr Meredith, you talk about the 

important of the ‘native voice’.  Just so we’re clear on what that includes, 15 

so that includes evidence given by rangatira to the Native Land Court? 

A. Yes, that’s correct, particularly where one can, sometimes you can 

actually find Native Land Court minutes in Māori and they are most useful. 

Q. Letters, partitions? 

A. That’s correct. 20 

Q. Māori newspapers? 

A. Those have to be read with a critical eye.  Actually all of this material has 

to be read with a critical eye.  So if you look at some of those newspapers, 

there were newspapers produced sponsored by Government, there are 

newspapers sponsored by the church.  There was also newspapers 25 

sponsored by Māori themselves.  And so, yes, very much Māori 

newspapers.  And then also even in mainstream newspapers you’ll find a 

number of Māori communicating in Māori with those newspapers, writing 

letters to the editor, et cetera, and also records of hui, so another 

particularly important source. 30 
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Q. You will include oral evidence given by Māori to Waitangi Tribunal 

inquiries? 

A. Yes, and, again, sort of listen to, read with a critical eye and a critical ear. 

Q. Articles in publications by tribal members in contemporary times? 

A. And, again, yes, with, again always that critical eye. 5 

Q. And purely just oral expert evidence from contemporary living matatau 

Māori? 

A. And, again, with a critical eye.  So you’re looking, you’re always, when 

you’re taking into account any of this evidence you’re looking for 

collaborating evidence as well.  So you don’t just take one piece of 10 

evidence and think, oh, this is gospel, you know.  I think that’s important. 

Q. And so when we think of living tikanga experts of Tāmaki Makaurau, 

which names spring to mind for you? 

A. Well, it’s a good question.  Well, particularly Sir Hugh Kawharu is a 

particular authority in Tāmaki Makaurau. 15 

Q. Living experts? 

A. Oh, living experts.  Well, I’m not quite sure I’m the most appropriate 

person to answer that question but there will be, we think of I suppose – 

each will put up their own authority and again that will be tested by the 

evidence that they give. 20 

Q. Te Warena Taua?   

A. Yes, I’ve had the pleasure of meeting Te Warena Taua and he’s a 

knowledgeable person. 

Q. So if the native voice is critical, with the limitations and that critical eye 

you talked about, to any discussion on tikanga Māori and Māori history, 25 

does it follow that when one is asked to determine Māori tikanga that 

those same native voices have to make the determinations, not the Court, 

would you agree with that? 

A. I think – I mean there’s a lot of historical precedent here where we’ve had 

a number of authorities from within tribes who have offered an opinion on 30 

tikanga and that has been contested by others.  And then we’ve found is 

that there will be third parties have been requested to sometimes mediate, 

sometimes arbitrate on these matters. 
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Q. So you think the tikanga experts today are best placed to determine the 

tikanga that applies if there is a dispute about it? 

A. I think the tikanga experts that have been – are placed to provide the 

Court with some understanding of the issues that are important, a 

framework of tikanga. 5 

Q. So just trying to understand your evidence and how it fits into the balance 

of the evidence put forward by the plaintiff, it’s not a historical report, is it, 

your evidence? 

A. I have drawn on historical reports and the history to inform my opinion. 

Q. But you’re not putting it forward as an historian, are you? 10 

A. No, I’m not.  I think in my brief I note that this is not – I don’t profess to be 

an expert on the detailed history of Tāmaki Makaurau.  That said, I’ve 

actually read so much about Tāmaki and reading that material, and 

there’s a plethora of reports, I’m always looking at it with a – for a tikanga 

lens and examining what tikanga applies in this particular instance. 15 

Q. And it’s not an oral traditional report or a tribal landscape report as that 

term is understood in the Waitangi Tribunal context, is it? 

A. No, not in the context of the Waitangi Tribunal.  But it does rely on a 

number of traditions and the history of this particular area. 

Q. Well, does it drill into the specific tikanga history of all of the tribes of 20 

Tāmaki Makaurau? 

A. Not in the detail.  That said, I have read a lot of reports from across a 

number of the iwi and… 

Q. But the back end of your report assesses the general tikanga concepts 

that you analyse and how they were demonstrated by Ngāti Whātua 25 

Ōrākei. 

A. Yes, my primary purpose is to provide that tikanga framework which I 

think might useful for the Court in understanding the history.  And, yes, I 

do cite several Ngāti Whātua examples because they’re quite telling. 

Q. Well, you haven’t assessed material with the lens of assessing the tikanga 30 

concepts as demonstrated by other tribes, have you? 

A. So I did actually read a number of the reports and I thought, okay, let me 

put myself in some of the other shoes and read their reports that they 

have presented as evidence and look at the tikanga at play.  And so I did 
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actually undertake that exercise although it’s probably not reflected in my 

brief.   

Q. Did you interview any living tikanga experts who may claim mana whenua 

rights in Tāmaki Makaurau as part of your evidence? 

A. No, I didn’t but I did participate in the conference and was privileged to 5 

hear a number of the tikanga experts that were there and authorities from 

other iwi articulate their case. 

Q. And that was after you’d prepared your primary evidence? 

A. That’s correct, although I would say that from that participation at that 

wānanga conference nothing actually changed my mind from these 10 

briefs. 

Q. You referenced Bruce Stirling’s Ngāti Whātua report – 

A. Mhm 

Q. – in your primary evidence.  Did you also read the late Don Loveridge’s 

critique of his report? 15 

A. Yes, I have.  Not fully though, I wouldn’t say I’ve read it fully, and it was a 

while back in January when I was sent a number of documents.  

Q. Did you review the Waitangi Tribunal’s 2007 Tāmaki Makaurau 

Settlement Process Report? 

A. Yes, I did look at that too. 20 

Q. And did you see the reference to the Tribunal’s conclusions about layers 

of interests in Tāmaki Makaurau? 

A. Yes, and, you know, that’s something I would probably not completely 

agree with in terms of this notion of layers when particularly if you think 

about it in the context if you’re trying to assert that these layers have sort 25 

of equal interests.  So I think it’s really important that to make a 

determination of the nature of those interests when those interests took 

place.  I mean I think this is what I was trying to say in my brief is that we 

have this case, and I’ve seen it time and time again where you assert 

these historical interests, but they take place in a particular time and in a 30 

particular event and are not looked in their wider context of tikanga around 

the ahi kā and the continuous occupation.  So I think what you have is 

that there’s a confusion between historical interest and customary rights. 
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Q. So are you saying the Tribunal did not look at that wider context when it 

came to that conclusion? 

A. Yeah, well, from my understanding the Tribunal was supposed to also 

focus on the process.  So, yeah, I think that it – I just disagree with that 

finding.  Well, I’m wary of it when we talk about layers of interests in such 5 

a broad statement. 

Q. Were you aware that the late Professor Milroy was on that Tribunal? 

A. That’s right.  We’ve had many a conversation. 

Q. And you’d respect his expertise – 

A. Yes, I respect him. 10 

Q. – in tikanga? 

A. We’ve had many a conversation around tikanga. 

Q. Did you do an analysis of the Ōrākei Block decisions in preparation for 

your primary evidence? 

A. I did review the minutes and the judgment. 15 

Q. Both the 1866 and the 1868 evidence and decisions? 

A. Yes, that’s right. 

Q. Did you do a specific analysis on specific matters such as the date of the 

alleged raupatu of Tāmaki by Tuperiri? 

A. Yes.  Well, you know, I mean there is some contestational around when 20 

it was but I believe it was around 1740. 

Q. You did an analysis of the date? 

A. Not a, well not a detailed analysis, but I understand that there was some 

dispute about when it actually took place. 

1210 25 

Q. Well, Ballara in her Taua book suggested it was later in the 18th century.  

Did you analyse her views? 

A. No, I have not analysed her views. 

Q. Just turning to the tribal landscape then, my assumption is you have some 

knowledge of the various tribes who claim rights – 30 

A. Mhm. 

Q. – and relationships in Tāmaki Makaurau.  Are you familiar with the term 

‘the Tainui Confederation’? 

A. Yes, very familiar. 
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Q. What does that mean, Mr Meredith? 

A. Well it’s those that particularly claim descent from the Tainui waka and 

Hoturoa as the commander of that waka.  And so it makes up a number 

of iwi, including my own iwi Maniapoto, Waikato, Raukawa, Hauraki, Ngā 

iwi o Hauraki. 5 

Q. Te Ākitai, Tamaoho, Ngāti Te Ata? 

A. Yes, that’s correct, yes.  

Q. Ngāi Tai? 

A. Yes, those ones are affiliate. 

Q. Te Kawerau ā Maki? 10 

A. Yes. 

Q. And what would be the northern-most tribe of the Tainui Confederation, 

what’s your understanding of that? 

A. So my understanding is that Te Kawerau ā Maki have that affiliation with 

Tainui and around the Waitakere region.  But I, yeah. 15 

Q. What about the term “Mōkau ki runga, Tāmaki ki raro”, are you aware of 

that term? 

A. Yes, I’m very aware of that term.  So Mōkau ki runga refers to the when, 

the killing of Runga-te-rangi who was Maniapoto’s grandson, and Tāmaki 

ki raro refers to the killing of Te Kawairirangi who was Maniapoto’s son 20 

and that was a reminder to the people that those killings needed to be 

avenged.  So that has been – 

Q. Sorry, Mr Meredith, where was that killing? 

A. That was around at Maungakiekie by Waiohua.  And so that has become 

the same for Tainui in terms of its sort of general boundary.  That said, I 25 

wouldn’t take that as our detailed boundaries.  For example, we say 

Mōkau ki runga Maniapoto go much further than that, they go to 

Waipingau.  And again, it’s quite a broad statement. 

Q. But you do say at paragraph 97 of your primary evidence, don’t you, that 

sometimes phraseology may be a modern construct, but the underlying 30 

concept very much part of a long tradition? 

A. Yeah, and I think there’s no doubt by anyone here that Tainui have 

interests, or Waikato have interests, if in the Tāmaki region.  It’s just, I 
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mean, I think we've also got to remember what region, what the matter at 

hand, what part of Tāmaki we’re talking about. 

Q. What about the term te kei o te waka Tainui, are you aware of that term? 

A. I am. 

Q. What is the meaning of that term, from your perspective? 5 

A. So again, it refers to Auckland. 

Q. And more specifically? 

A. I always get them mixed up, but the front of the waka. 

Q. Could we just have a quick look at document 311.07123, please.  This is 

the Ōrākei report, and I note that you've referenced that in your primary 10 

evidence, Mr Meredith, at 07147, please, which is page 19, I believe.  Just 

that bottom paragraph there, and I put this to Mr Kapea a few weeks ago 

now, that group came to be called Ngāti Whātua Ōrākei, it’s not clear 

when the name was first applied.  In evidence to us Ani Pihema thought 

the appellation was of recent origin.  She explained her mother’s aversion 15 

to the use of the name as denigrating the people’s links to Tainui through 

Ngā Oho.  Clarke Tamariki speaking for herself, her mother Makareta and 

cousin Rangiaho Puriri and others of the Hawke family pointed out they 

always use Ngā Oho to describe themselves, not Ngāti Whātua, and 

though they are direct descendants of Te Kawau she went on to say that 20 

te kei o te waka, the stern of the Tainui canoe, is still their name for the 

area.  Did you read that when you reviewed the Ōrākei report? 

A. Yes, I have read that part.  I would say one of the most telling aspects for 

me was just the 1840 transfer deed and how Āpihai Te Kawau referred to 

himself, which was as Ngāti Whātua, so I think, you know, again this is 25 

where we look for particularly Māori language sources, we can find 

different – the opinions of some of our tupuna.  I mean I've found in my 

own research that sometimes more, some of our recent times, people 

have different versions of their history than their tupuna. 

Q. So you’re not saying Ms Pihema was wrong? 30 

A. I'm not saying she’s wrong, but I would just allude to the fact that Āpihai 

Te Kawau and others in that 1840 deed referred to themselves as Ngāti 

Whātua.   
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Q. But whatever, wherever the truth lies, this is part of the native voice, and 

that was in 1987. 

A. Yep, exactly, and so then in my work – like, we've tried to find authoritative 

and informative texts and look at the way that concepts and terms, and it 

has sort of changed over time and identities have changed over time, so 5 

again that’s a 1987 reference.  I would just say, where would you place 

more weight, in an 1840 reference or a 1987 reference in terms of how – 

in terms of, the question is, is Ngāti Whātua a modern day construction?  

Well 1840 seems, you know, from Āpihai Te Kawau seems a pretty telling 

point to me. 10 

Q. Is Ngāti Whātua Ōrākei part of the Tainui confederation? 

A. Not per se, but I understand that there are definite relationships and you 

see those relationships played out through history.  I think I've seen 

reference to Te Puia supporting housing development, but I also recall 

when Tāwhiao came back to Auckland in 1882, he actually spent three 15 

days with his Ōrākei relations.  I also recall when, in my research when 

King Te Rata went to England in 1914, that he was hosted here before 

his departure by Ngāti Whātua.  He named Pāora Tūhaere’s daughter 

Mere, her new house, he named it Ingarangi on his return, he was 

welcomed by Ngāti Whātua, and he was actually given a car and 100 20 

pounds.  So there’s definitely a close relationship there between Ngāti 

Whātua and Tainui. 

Q. But not part of the Tainui confederation per se? 

A. Not my understanding, no. 

Q. So if we drew a map, assuming that Ngāti Whātua Ōrākei is mana 25 

whenua within the Central Auckland, to the east, to the north, to the south 

of them would be tribes of the Tainui confederation, that’s what it would 

depict, wouldn't it? 

A. Yes, there would be other tribes there, yes. 

Q. Just turning to the Kingitanga, how do Ngāti Maniapoto view the 30 

Kingitanga? 

A. I remember Tui Adams talking about us as the tuarā, or the backbone.  

There’s a whole history and a relationship there between the Kingitanga 

and Ngāti Maniapoto.  It will be remembered that before Pōtatau agreed 
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to become king that he said: “I must go and see my matua in the King 

Country,” and there was the event there at Te Puna o te Roimata, at 

Haurua, where he sought the permission of some of his Maniapoto 

rangatira to take up the kingship, and was supported as so.  Yes, so 

there’s a whole history there. 5 

Q. Does Kingi Tūheitia have mana within the Maniapoto rohe? 

A. So Kingi Tūheitia is the te ariki nui, and he has a particular mana within 

the Maniapoto rohe, there’s no doubt about that. 

Q. Is it mana nui or mana iti? 

A. It’s – well, he mana nui, but let’s, so if I can give you an example, now we 10 

would think of Tāwhiao when, as you know, after the battle of Ōrākau he 

came into the – and his followers sought refuge amongst Ngāti 

Maniapoto, remembering that his father Pōtatau, you know, a muri atu kia 

mau ki te nehenehenui, afterwards hold on to the nehenehenui because 

of that close relationship, and so Tāwhiao he sought refuge and spent 15 

some years amongst Maniapoto, and then there was actually a bit of a 

divergence between the views about the future relationship with the 

Crown and with Pākehā, and as you may know that Maniapoto agreed to 

the opening up of the King Country for the railway line.  Tāwhiao did 

oppose that at the time, but the Waikato leaders – the Maniapoto leaders, 20 

sorry, of Wahanui, Rewi, asserted their mana over their whenua, and that 

was despite Tāwhiao’s objections.  I also think of a time at the Waitara 

affair when Rewi wanted to go and fight with Wiremu Te Rangitāke.  

Pōtatau was opposed to that, so he said – well he stopped his Waikato 

people from going, but he said to Maniapoto: “haere hei kai mā ngā 25 

manu”, there’s food for the birds.  Effectively what I’m trying to 

demonstrate here is that Maniapoto have exercised their independence 

despite their regard and their allegiance to the Kīngitanga. 

1220 

Q. You’re familiar with the Te Maika lands? 30 

A. Yes, I am. 

Q. Those lands are owned by who? 

A. They are lands owned by the King.  And amongst the Ngāti Mahuta ki tai.   

Q. And we know Pōtatau had kāinga in Tāmaki Makaurau? 
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A. Yes, and particularly around the Manukau Māngere region.  When 

Tāwhiao comes back in 1882 he requests to go and see his old settlement 

at Māngere. 

Q. Does Kingi Tūheitia have mana in Tāmaki Makaurau? 

A. Yes, so Kingi Tūheitia has mana over all of New Zealand.  But also and 5 

particularly that relationship there and association in Tāmaki with his 

Waikato peoples. 

Q. So he would have the mana to issue a rāhui in Maniapoto? 

A. So I think there’s a difference here between mana tangata and mana 

whenua.  Even though that at the time the King movement was set up 10 

and, you know, we talked about the lands being put under Pōtatau under 

his mana, it was very much a symbolic mana.  And in fact, you know, 

you’ll see, you just see from the actions of those Maniapoto rangatira that 

they maintain their mana over their own whenua despite supporting the 

Kīngitanga. 15 

Q. So the mana co-existed? 

A. So it co-existed but – and so what was happening in the Native Court 

you’ll see, I remember reading a circular that was sort of published by a 

number of native assessors and it was in the mid ‘80s and they were 

saying: “Oh, hold up, the Court here is getting a bit mixed up between 20 

mana tangata and mana whenua.  Just because you had mana over the 

people didn’t necessarily mean you had mana over the land.”  And so 

that’s – and what was happening was a number of rangatira were going 

into the court claiming land because they were the rangatira.  And so 

there was a bit of, yeah, it was being – the assessors thought the judges 25 

were misconstruing the difference between that type of mana, just 

because you were the chief didn’t necessarily mean – or the great ariki 

like Pōtatau was, didn’t also necessarily mean you could do what you 

liked with others’ lands.     

Q. So Takerei Te Rau – 30 

A. Mhm, yeah. 

Q. – when he gave evidence to the Select Committee, he was talking both 

about mana over people and the land, wasn’t he? 
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A. That’s right.  And Takerei Te Rau was actually a great – I was actually 

reading this just recently, talked about, you know, Pōtatau even though – 

and Takerei and their relationship and there was reference that 

Takerei Te Rau was a greater land owner.  He was a great chief. 

Q. Just turning to tikanga, and you may have already accepted this 5 

previously but I’ll put it to you, each hapū and iwi will have their own 

historical and tikanga authorities and descriptions, would you agree with 

that? 

A. So I would but I would also remind the Court that there is – when we 

discussed this at the conference there was this sort of tāhuhu, this 10 

overarching sort of tikanga which sort of provided guidance to those 

variations.  And I, you know, I think about some of the writings of 

Hirini Moko Mead and Joe Williams and others, Sir Taihakurei Durie, they 

all talk about this concept of tikanga Māori, this underpinning that sort of 

informs these more regional variations.  But, you know, it’s sort of very – 15 

there’s that similarity, that commonality that runs through those tikanga.  

And that’s sort of been my impression from reading particularly Native 

Land Courts from around the country and the minutes and the sort of the 

tikanga that’s been articulated. 

Q. So concepts of whakawhanaungatanga, et cetera, would be a constant 20 

across the country? 

A. Yes, whakapapa, ahi kā, raupatu, ringa kaha, take tūpuna. 

Q. And they don’t all nicely conform into a set of rules as to what each are, 

there will be variations as to the nature and degree of a take raupatu, for 

example, depending on the context? 25 

A. So a lot of times when I think you get the variation is that you’ve got to 

remember that tikanga is largely a social construct – 

Q. Yes. 

A. – or a human construct.  So if I can give one example.  There was a – I 

remember reading about a rāhui and the rāhui was put on for six months.  30 

And most people agree with it, apart from another chief, he said: “No, I 

need to use that land for access for trade,” and so because of his mana 

and because of his standing and his relationships, it was agreed that the 

rāhui for him would be six weeks.  So you can sort of see a lot of it 
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depends on the whanaungatanga and that whakapapa and those 

relationships.  I mean when I was reading some of the briefs and the 

discussion around whanaungatanga and whakapapa, yes, very important 

and I agree, but a lot of the time it’s actually that whakapapa and those 

whanaungatanga relationships, like the relationship between Āpihai and  5 

Te Kawau, actually help provide that definition and that structure of those 

relationships and why those alliances are so important, why would 

Te Wherowhero support Āpihai Te Kawau when his mother was, you 

know, from – related and partly because that whanaungatanga was that 

relationship.     10 

Q. And of course Tuperiri’s mother was to Waiohua. 

A. That’s right.     

Q. That has to be factored in to assessing whether it was a pure take raupatu 

for example? 

A. Yes, again I think in my evidence say it’s just not, you know, these rights 15 

aren’t just based on take raupatu, there has to be – take into account 

ahi kā, and a lot of times we had take raupatu, take ahi kā, a lot of them 

would also look for take tupuna rights.  It helped take tupuna, those 

ancestral rights, so those connections to Waiohua, because it actually 

helped solidify, you know, those claims.  But you just can’t look at them 20 

in isolation. 

Q. Correct.  Do you agree that for every normal tikanga selected there were 

exceptions permitted? 

A. There, well there can be and then it depends on the personalities involved 

and their mana and their standing, and negotiations, the circumstances, 25 

there’s, you know, there’s a lot of factors you’d take into account.  So as 

I, you know, I always thought that you’ve got to be careful that, you know, 

we talk about tikanga evolving and flexible, but you’ve got to be careful 

that’s not just personal whim.  There has to be some structure and some 

definition to it.  So I always thought that it’s actually not about who can – 30 

or how does tikanga change, a lot of the times it’s who can change 

tikanga.  So I would give the example if I said – back in the day I used to 

give this example – if I said: “oh, me tēnei, this is how it should be,” the 

people would just laugh at me.  But if someone like the luminary 
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Tui Adams, who had a lot to do with, if he said something, that was 

tikanga, because of his mana, because of his standing. 

Q. And Pōtatau would have had that in the 19th century? 

A. Yes, Pōtatau had that in the 19th century and then – but then again not 

everyone, you know, automatically followed.  I did hear the discussion on 5 

Friday and Pōtatau was a great leader, he was a, you know, ariki of, you 

know, of repute and people talked about him being the great leader 

amongst the great chiefs of New Zealand but, you know, even if you look 

actually at the history of Waikato and that you’ll find even at the time of 

the setting of the Kīngitanga there were Waikato chiefs that, you know, 10 

said: “Oh, we’re opposed,” and actually said they were going to support 

the Kīngitanga, like Major Te Wheoro who appears in the Native Land 

Court.  I mean he opposed – he sides with the Government, becomes 

Major Te Wheoro, but then of course later on he becomes a staunch 

supporter of King Tāwhiao.  I suppose that’s the complexity of some of 15 

our tupuna in their relationships.  Bit like today really too. 

Q. Do you agree with the statement that for every right claimed there were 

limitations and subsidiary rights? 

A. For every right claimed.  Could you explain that a bit more? 

Q. Or there could be other relationships to a land or to a resource? 20 

A. Yeah, yeah.  So I think this is where I was talking about there’s, you know, 

referred back to that statement by Te Whatoro, the confusion in the Native 

Land Court between, you know, the people misunderstanding the use of 

fructuary rights or user rights with mana or mana whenua rights.  So I 

don’t know if those are limitations, I think that’s more confusion of rights.  25 

I think tikanga was quite, you know, it was pretty simple.  I think 

sometimes it’s our misconstruction of some of those tikanga and 

misconstruction of the history and it’s in application which is causing the 

complexity and the confusion. 

1230 30 

Q. We’ll come to talking about ahi kā in the modern context in a minute 

Mr Meredith.  Just take raupatu as a tikanga concept and you define it, 

well the Pouākani report defines it at paragraph 59 of your primary 

evidence.  That Tribunal said: “A right obtained by conquest with 
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displacement or servitude of the original occupants followed by 

occupation of lands by the conquering group.”  On the issue of 

displacement, where did the Te Waiohua people go? 

A. My understanding is that they remained and they were intermarr – some 

of those intermarried with Tuperiri and others. 5 

Q. And you’d accept that there are a number of Te Waiohua tribes operating 

as independent tribes today? 

A. Yes, that’s my understanding. 

Q. What about servitude, is there any evidence that Te Waiohua was 

subservient to Te Taoū Ngāti Whātua? 10 

A. I don’t know if I’m – I haven’t reviewed that in depth and others might be 

more suited to answer that question although my unders – what you do 

have in a number of cases is that those that have been so-called 

conquered, the conquering group – I don’t really like the word 

“conquered” – will – sometimes I don’t know if the English language 15 

actually does justice to some of our Māori tikanga concepts, but that there 

would be intermarriage and that they would be absorbed by that group. 

Q. What word would you use to describe – 

A. Ehē, ko ngā – ehē he moenga.  Yeah, I mean yeah, ngā moenga. 

Q. If Tuperiri’s mother was Te Waiohua, he’d be, to use the English word, 20 

conquering his mother’s people?  He tika tērā? 

A. No that is possible, sometimes it depends on those relationships between 

you know the others within that tribal grouping.  So it’s not so much as – 

yeah but it’s definitely asserting control over them and asserting 

jurisdiction and bringing them under his mana, is probably a better way – 25 

the whakapapa continues. 

Q. But that whakapapa is relevant to understanding what was going on 

there? 

A. So I think sometimes also we’re in a, when we’re making claims around 

mana and rights over lands, it’s really important just because we have 30 

whakapapa interests there, doesn’t necessarily mean the customary 

right, you can claim the customary rights or the mana come through, it 

can come through a particular line as opposed to another line.  So you 

know for example Maniapoto, there’s the marriage between Tūrongo and 
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Māhinārangi.  Maniapoto can claim whakapapa from Māhinārangi back 

to Kahungunu but Maniapoto did not go down to Kahungunu and claim 

customary rights, we just have that whakapapa connection. 

Q. But here you’ve got a situation where it’s undisputed that Te Waiohua 

were the mana on the isthmus before Tuperiri’s time? 5 

A. That’s right and then Tuperiri and his cousin invades and asserts control. 

Q. And that’s what Te Warena Taua says doesn’t he, that it was an 

intrawhanau skirmish between closely related cousins? 

A. And there are numerous examples of tribes that are related engaging in 

skirmishes and then one asserting their control over another. 10 

Q. I mean was it really just the change of leadership? 

A. No, because I think – what I would say again, if you look at that deed, it’s 

how did the people then describe themselves afterwards.  So if you look 

at that deed, they don’t, you know Āpihai Te Kawau, they don’t describe 

themselves as Te Waiohua, they describe themselves as Ngāti Whātua.  15 

So I think that’s – if I was the Court, I would be looking for as to how these 

rangatira are describing themselves and these interactions. 

Q. Well they use Ngā Oho Te Uringutu as well? 

A. Yeah, that’s right. 

Q. Which are Te Waiohua names? 20 

A. Those are correct and they also use Ngāti Whātua, as again like in that 

deed which I think particularly when you’re actually, that relationship with 

the Crown, that’s the identity that they chose as their primary identity.  I 

mean, what I’ve found in some of my research, note use one of my own 

tūpuna, when he was in Hangatiki, he was Ngāti Taua because that’s 25 

where he could claim his customary rights but he was also Ngāti Rora for 

his whakapapa.  So when he went to Te Kuiti, he called himself Ngāti 

Rora ‘cos that’s where the customary rights of Ngāti Rora went, that was 

their tribal region, area.  Ngāti Taua were based in Hangatiki. 

Q. Why would Tuperiri and Te Kawau need to use Waiohua names if there 30 

was this decisive raupatu sometime in the 18th century? 

A. So I mean it’s still – when I think about that, it’s still part of our identity and 

it’d be, you look at it and it might be in terms of who they were engaging 

with or who they were communicating with and what identity again they 
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might privilege, so that’s how I would sort of answer that.  You know, yep, 

I think if you read sort of Māori history, they do chop and change a bit 

around their names but usually there’s a primary identity that they will, 

you know, land on.  I think from my reading it’s quite clear and I just come 

back to that deed but other aspects too where they really in other, I’ve 5 

seen some letters in communications in the 1840s when I was reading 

the newspapers and they’re very much asserting a Ngāti Whātua identity.  

Q. Ahi kā, from paragraph 72 you provide some examples of the elements 

of ahi kā. 

A. Mhm. 10 

Q. But I wasn’t clear whether you were saying that in order to have mana 

whenua or authority jurisdiction over land, you must be able to show ahi 

kā? 

A. Yeah you need to be there. 

Q. Who do you need to show it to? 15 

A. Well usually neighbouring tribes would recognise your ahi kā, your 

presence there. 

Q. And if they don’t? 

A. Well they usually do and then of course just your actual presence there.  

Sometimes you’ll find that a neighbouring tribe won’t but others will from 20 

afar. 

Q. From afar? 

A. Yeah, well like you know, further down, there’d be other visiting tribes.  

But it’s really more telling about just who’s there on the ground.  So ahi 

kā, they might not recognise your mana whenua but your ahi kā, your 25 

presence there is, you know, could be largely undisputable. 

Q. They might recognise the ahi kā but say they also have ahi kā or shared 

rights there? 

A. So, again this is when we come back to what Te Whatoro was saying, 

people getting confused.  I mean this happened within Maniapoto and 30 

with Waikato refugees there, they were there for a long time and I think 

that particularly Wahanui and Rewi and Taonui, those Maniapoto chiefs 

decided to assert their independence and their mana whenua because 

they were getting a bit worried about Waikato being there for so long and 
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starting to, you know the Native Land Court knocking on the edges of the 

King Country or the te nehenehenui and about then making claims over 

Maniapoto territory.  I remember Ngāti Matakore offered Tāwhiao 40,000 

acres as the King and for his people and Wahanui, Taonui and Rewi said: 

“No, you’re not to give it to them.”  And so asserted their mana whenua 5 

over the wider, over Maniapoto. 

Q. Did ahi kā always equate to actual residence? 

A. So it’s not – yeah well it’s permanent residence but remember Māori 

historically were quite migratory and would move around different kāinga, 

different seasons, cultivations here, fishing there.   10 

Q. So what’s the degree of occupation needed to keep ahi kā alive, in your 

view? 

A. Well people have talked about that sort of three generation rule, I think 

that’s a bit formulistic.  I think it’s just when people that sort of have 

established pā, their kāinga, their cultivations.  So if you got evidence of 15 

that, and then of course there’s a history of you being there, so that could 

be several generations. 

Q. So let’s talk about ahi kā today in the context where the tribe owns, in a 

legal sense, very little of its traditional lands.  So can’t do the very things 

that are outlined in your evidence and the evidence of others like cultivate 20 

where they would like, bury their dead where they would like, build whare 

where they would like.  How do we define ahi kā in that context? 

A. So yeah I mean I’ve thought about this and in terms particularly in the 

context of mana whenua and then in the context of wider colonisation and 

the impact that’s had and I always think actually, I looked to Australia and 25 

the Aboriginals and their use of the term “traditional owners,” and for me 

that’s probably a sort of a term that now I think about in terms of who is 

the ahi kā, the tangata whenua, the mana whenua of the region, the hau 

kāinga.  I think we need to look to those terms and put that ahi kā in 

perspective now and so, I think, you know, that’s the term I think of is 30 

traditional owners of the land. 

Q. So that tikanga in your mind has evolved? 

A. Yeah, I think in the context of colonisation. 

1240 
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Q. Just to use a Maniapoto example that I'm sure you'll be familiar with, does 

Ngāti Maniapoto have ahi kā over the Taharoa A block? 

A. So no, we do not, and so we made an agreement there, and there was a 

lot of debate, because our area of interest goes across the ahi kā, across 

and around Taharoa A, so we agreed to recognise them as the ahi kā, 5 

and that was only because – but we wanted to also acknowledge our 

historical interests in the area of interest. 

Q. So this is Ngāti Mahuta? 

A. This is Ngāti Mahuta ki Tai.  So that rely is part of a – was coming out of 

a debate with and discussions with the Te Arawhiti and was a term that 10 

they were happy for us to land on.  So it wasn’t ideal, it was just – but it 

was for pragmatic reasons and to get our settlement over the line we 

recognised them as the ahi kā in that region, but we still acknowledge that 

we have historical interest there. 

Q. Does Ngāti Maniapoto maintain mana in the Taharoa A block? 15 

A. No, we recognise Taharoa as the mana, we have historical associations 

there, so it’s a bit like some of the – yeah, we recognise our historical 

associations.  So that area of interest, so the area of interest, because I 

had a lot to do with that area of interest, it’s not our, what we claim to be 

our exclusive area, it’s our area of interest where partly we have historical 20 

associations and we can point to  historical authorities.  So let me give 

you an example which might help explain what I'm trying to articulate 

here.  In the northern eastern region around the Tokanui Waikere area, if 

you go on this side of the Whareorino Stream, Rewi Maniapoto referred 

to, within our area of interest referred to us as half-caste, which means 25 

we were both Ngāti Maniapoto and Ngāti Raukawa, who were the 

neighbouring tribe.  But he said on this side of the Whareorino Stream we 

are Ngāti Maniapoto exclusively.  So yes, we wanted to acknowledge our, 

in drawing up that interest around Taharoa, we wanted to include our 

historical associations with that area, because we did have historical 30 

association with Taharoa A, and including Te Maika where the King has 

his residence, but we also wanted to acknowledge that actually you, Ngāti 

Mahuta ki Tai, you are the ahi kā here. 

Q. So they are the mana whenua? 
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A. They are the ahi kā, and – yeah, they are the, they have mana over that, 

that particular part. 

Q. But Maniapoto has no mana over that particular part? 

A. Maniapoto has an historical association. 

Q. No mana? 5 

A. No mana.  I'll accept that. 

Q. What about on the Takutai? 

A. The Takutai is a different story, but you know, as ahi kā, ahi kā you can 

light a fire on the land but not necessarily on the water, I said to them, 

and no, we maintain that we have mana around the Takutai, around the 10 

waters around the Kāwhia and the Kāwhia Harbour, and those 

discussions are yet to be had.  I don’t want to prelude that. 

Q. Mr Meredith, the land abutting Taharoa A – sorry, the sea abutting 

Taharoa A, you’re saying Maniapoto retains mana in those waters? 

A. Yes, I do, and I just want to be careful here because we’re going to have 15 

some discussions with Waikato-Tainui and Ngāti Mahuta, and I don’t want 

to pre-empt some of those discussions, but definitely – and the reason 

why is that when Wahanui gave the boundaries for Maniapoto, he went 

20 miles out to sea and then he went straight up to Karewa, which is past 

Taharoa, and included that within our area of interest.  So definitely – and 20 

again historically, Maniapoto had a number of shippings that used that 

area, and we never asked Ngāti Mahuta ki Tai for permission to use those 

things. 

Q. So were those historical rights you retain in Taharoa A be layers of 

interest, is that how we could describe them? 25 

A. No, we retain on the land as a historical interest. 

Q. What does that mean in real terms today? 

A. Is that historically we did have, you know, we did have kāinga there, but 

we don’t no longer maintain ahi kā there, we don’t maintain mana whenua 

over that region.  30 

Q. And if bones were found, or middens, shells et cetera, and they predated 

Ngāti Mahuta’s presence there, Ngāti Maniapoto would be in there 

protecting those and doing what’s necessary from a tikanga perspective? 
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A. Ngāti Maniapoto would have, you know, discussions, but we wouldn't 

claim mana whenua over that region.  We'd just have discussions and 

we'd draw on our whanaungatanga and our whakapapa relationships, but 

again we wouldn't claim, you know, that we could just walk in there. 

Q. Are there other examples in the Maniapoto area of interest where there 5 

are shared rights? 

A. Yes, Ngāti – again, still a bit of a live issue with Ngāti Tama in the southern 

region between Mokau and Waipingau.  Ngāti Tama claim exclusive 

interest in that area, but again we rely on our history and we claim, we've 

reached the point – if you look at that report of the Tribunal, which 10 

(inaudible 12:46:04) was around 2000, there was a claim taken by some 

Ngāti Maniapoto who tried to assert that they had exclusive interest in 

that area.  But I think the position now between Maniapoto and – well, 

Maniapoto’s perspective is, we have shared interests. 

Q. Ngāti Hikairo? 15 

A. Ngāti Hikairo, again, that’s not so – again, it’s another live issue and a 

wānanga’s coming up around that, talk to – with Ngāti Hikairo, there’s a 

little bit of overlapping interest in our boundaries, there’s also some 

discussions too around the whakapapa methods. 

Q. They're not included in the Maniapoto deed of settlement, are they? 20 

A. No, and there was much discussion there with Ngāti Hikairo. 

Q. They claim interests in the area that Maniapoto claim? 

A. In part of it, so what you'll find is around our boundaries, where we – our 

neighbouring boundaries, you'll find that there are shared interests, 

shared whakapapa, shared connections, so I mean I remember for 25 

example when, they talked about when they were setting up the Rohe 

Pōtae case the wāhanga iwi, or the land divisions, boundaries, and they 

were quite reluctant to give the boundary between Hikairo and Maniapoto, 

and it was only after four days of deliberations that this was agreed, and 

then they finally gave it, but sort of prefaced it by saying: “Some of us are 30 

them, and some of them are us.”  And so definitely around the boundaries 

of Maniapoto there’s definitely shared interests with our neighbouring 

tribes, but when you come to places like Otorohanga and Te Kuiti, that’s 

core heartlands for the Maniapoto territory.  I remember looking at Ngāti 
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Raukawa’s area of interest, I said to the late Nigel Te Hiko, I said to him: 

“Gee you’re knocking on, you know, Te Kuiti, the door of Te Kuiti there,” 

but he clarified to me that they did not claim customary mana whenua 

rights in that part of Maniapoto’s territory, it was more their historical 

associations.  It’s just that, you know, when you’re dealing with Te 5 

Arawhiti and boundaries it’s like, I always thought it'd be better to have 

like sort of satellite maps of interest rather than what happens, it’s just – 

everyone just draws a big line right around the territory, and I've seen that 

happen a number of times, and from a number of neighbours.  I mean the 

one to us, to the south I won’t name, said: “Oh you're coming right in 10 

there,” but when we got to the discussions it was actually they were trying 

to get to a point further.  It was historical association of a place quite 

inland, but to get there they just draw a big line around, you know, as 

opposed to just drawing a circle there. 

Q. There’s also hapū, aren’t there, in Maniapoto that can whakapapa to more 15 

than just Maniapoto, i.e. Waikato, Raukawa, Pare te Kawa for example? 

A. Yeah, so Pare te Kawa’s a good example, Ngāti Ngutu.  Interesting when 

you look at the Waikato settlement in ’46, they were described as 

Waikato-Maniapoto hapū, and you look at the Tainui settlement I think 

they were just described as Waikato, but yeah, definitely there are hapū 20 

around, particularly around our boundaries, who have shared whakapapa 

with their neighbours and, in our claimant definition, you know, we make 

reference to that of shared identities.   

Q. Then that’s that whanaungatanga piece, isn't it? 

A. That’s that whanaungatanga piece, yes.  And the fact that they all – yeah. 25 

Q. And in terms of internals, Rereahu of course have a – or some members 

of Rereahu have a particular perspective on whether they should be 

included in the Maniapoto settlement? 

1250 

A. Feel like we’re litigating the Maniapoto settlement here and I want to be 30 

careful.  Yes there are some of Rereahu that believe that they are an iwi 

and not a hapū of Maniapoto and I have a particular view on that. 

Q. And their area of interest map would include lands that are in the 

Maniapoto Deed of Settlement, correct? 
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A. Yes, particularly around the Pureora Forest. 

Q. Just moving to your last section of your report on the history of Ngāti 

Whātua in Ōrākei and you’ve already told the Court that you’re no expert 

in the history of Tāmaki Makaurau and we know that your focus was on 

looking at material to assess Ngāti Whātua Ōrākei’s presence in the 5 

period 1800 to 1840 or 1840 to 1860 more specifically, and you rely on 

the papers by Paora Tūhaere.  Did you pick up the fact that in the 1866 

Ōrākei hearing, he confirmed his whakapapa to Te Waiohua?  

A. I can’t remember per se but I’ll take that as correct. 

Q. And also the whakapapa of his uncle Āpihai Te Kawau to Te Waiohua? 10 

A. Mhm, I’ll take that as correct.  I can’t recall sorry. 

Q. And do you recall in the 1866 decision that Chief Justice Fenton said that: 

“Whakapapa would be helpful for discovering members of tribes but rarely 

should they be used for the purposes of determining the properties of the 

tribe.”  Do you recall seeing that? 15 

A. Yes I think I do remember reading that.  Again, you know whakapapa is 

important but it’s the only thing that must be taken into account.  So you 

know, I found Fenton quite a fascinating character and there’s some 

things I agree with him, some things I don’t, there’s a number of Pākehā 

ethnographers of that time but so I would say that yes, whakapapa is 20 

important but it’s not, I just think it’s not the only thing that must be taken 

into account.  Again, whakapapa helps shape and gives some definition 

to some of those relationships and some of those proprietal [sic] rights 

and interests.  Again, I mean and again I think that’s where going back to 

some of those Maniapoto examples that you were talking about, you know 25 

there’s definitely from my point of view some confusion around the 

whakapapa for example you know the big thing about Rereahu was that 

how could Rereahu be a hapū of Maniapoto when Rereahu was the father 

of Maniapoto?  Well actually if you look at who was claiming to be Ngāti 

Rereahu, it wasn’t all the descendants of Rereahu, it was the 30 

descendants of Tuwhakahekeao who was a younger brother of 

Maniapoto.  They’re the ones that took the tribal hapū appellation “Ngāti 

Rereahu.”  So I think that’s, I think again, tikanga to me is usually quite 
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clear, it’s just the misinterpretation of history, misinterpretation of 

whakapapa and – 

Q. Of course that’s your view Mr Meredith but others will have a different 

view. 

A. Yes it’s a view but yeah it’s a view supported by a lot of historical fact and 5 

yeah, I mean particularly some of their own tūpuna when I was reading in 

the Native Land Court they were getting up and saying: “My hapū is Ngāti 

Rereahu, my tūpuna – my iwi is Ngāti Maniapoto.”  I found numerous 

evidence to substantiate that but again I don’t want to litigate Ngāti 

Maniapoto’s issues here. 10 

Q. I didn’t see any reference in your primary evidence to Te Wherowhero 

bringing back certain groups to Tāmaki after the Ngāpuhi raids.  Is that 

something you picked up in your research or didn’t think was particularly 

relevant? 

A. No, well I’ve definitely been reading a lot about it and noted that this is a 15 

matter that has come up, about Te Wherowhero and there’s no doubt 

about it that again, Te Wherowhero was a great leader.  It’s said that he 

could command I think 4,400 men, so 800 of those Maniapoto.  I believe 

that statement was – I was reading it in a newspaper, I thought it was a 

bit simple and broad brushed but no he was definitely, in my opinion, 20 

Ngāti Whātua came back here and other tribes came back here with the 

support of Te Wherowhero, remembering that you know Te Wherowhero 

also, he came into the Maniapoto region after the Battle of Mataketake 

and was given refuge by Maniapoto but particularly by Te Otapeehi down 

at Ōrongokoekoeā where Tāwhiao was born and so you know there’s 25 

those relationships and that support and I think he remembered that and 

that’s part of the reason why he came back to Maniapoto around the 

kinship because of that support from Maniapoto.  So there’s all these 

different relationships and again you look at Āpihai Te Kawau and 

considering his relationship with Te Wherowhero and the fact that the 30 

whakapapa connection and the support there.  So yeah definitely, I 

definitely do think there was that support and that relationship between 

the two. 

Q. And Āpihai was living at Māngere at the time wasn’t he? 
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A. That’s right.  I think when I looked at that return, it looks to me like you 

know more of a sort of a staged phase return and you can sort of 

understand that, I mean I’ve read numerous accounts where, you know: 

“We lived together for mutual protection,” and so it was a still sort of 

precarious situation there but yeah. 5 

Q. Just finally on tuku whenua and certainly your report helps us further 

understand what that is.  If the donee remains on the land that they have 

received from the donor, cultivating it, building whare, burying their dead 

and remain on that land today, let’s say it was an early 19th century tuku 

whenua or a late 18th century tuku whenua, does the donee group now 10 

have ahi kā? 

A. Well that’s definitely a long time and if we’re talking about today then we’d 

have to take into all sorts of circumstances including the relationships, 

colonisation, urbanisation.  Yeah it’s an interesting hypothesis.  Is there a 

particular example, because sometimes you actually have to and 15 

sometimes you can theorise about it but a lot of times you have to look at 

the actual who’s involved, the relationships, the context, sometimes it’s 

not just a simple broad brushed statement as such. 

Q. Fair enough, I guess in the context of the flexibility of tikanga, the 

underlying principles that you’ve given evidence about, about 20 

whanaungatanga et cetera, do you think it would be in breach of tikanga 

for the donee group in the circumstances I’ve outlined to be considered 

ahi kā? 

A. Well again particularly if the donor has decided that that’s appropriate, 

yeah but I would expect that there’d sort of be some sort of mutual 25 

consent.  I can’t help but think of an example where, it was in Kāwhia too 

where they – this Pākehā person thought he’d bought this land and of 

course he on-sells it to another person and moves to Sydney and so those 

Māori write to him in Sydney and said: “Oh, so and so’s on your land so 

we’ve taken back our land.”  So you know, there’s just these, you know, 30 

these understandings back in those days but again I just, I think it’s not 

inconceivable but it’s hypothetical. 

Q. So Ngāti Mahuta’s placement at Taharoa, am I correct in saying that was 

done by Te Wherowhero? 
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A. No, no I think it was more around, it was done by Haupōkia te Pakaru and 

they would pay – what they usually did was they’d pay, well this is 

Maniapoto’s version, where they would pay an annual gift of fish each 

year to Haupōkia to recognise his mana over that region. 

Q. So how would you describe the movement of Ngāti Mahuta to the coast, 5 

to the point where you concede today that they are ahi kā? 

A. I mean we concede it in the context of the Treaty settlement and 

sometimes you know you have to be pragmatic and strategic about this 

to get matters over the line.  But yeah I mean as I said, I mean that is one 

example where we’ve sort of acknowledged it, it’s a term that we’re both 10 

happy to land on in the sense that we – I mean, yeah where we’ve 

recognised Ngāti Mahuta as ahi kā there, in the context of a Treaty 

settlement though. 

COURT RESUMES: 1.00 PM 

 15 
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COURT RESUMES: 2.16 PM 

MS SICILIANO ADDRESSES THE COURT (14:16:38) 

THE COURT ADDRESSES COUNSEL – MEMORANDUM FROM 

NGĀTI PĀOA (14:16:57) 

CROSS-EXAMINATION:  MR MAJUREY 5 

Q. Tēnā koe e te tuakana. 

A. Tēnā koe e te tuakana.   

Q. You’re a proud son of Maniapoto and the Tūrongo line? 

A. That’s correct. 

Q. You celebrate your whanaungatanga with the tuakana Whatehua line?  10 

Or should we not go there? 

A. Matter of debate, but I do. 

Q. It’s a Tainui waka thing, Sir.  I want to pick up some of the themes on 

tikanga that my friend Mr Warren discussed with you and I’m starting at 

that general or principled level.  Tā Mason Durie has said that of all the 15 

values of tikanga Māori, whanaungatanga is the most pervasive.  You 

agree? 

A. Did you say evasive? 

Q. Pervasive.   

A. I think it’s contextual.  I think it’s important to, you know, these are broad 20 

statements and I think when you make such broad statements I think it’s 

important to remember that you must contextualise those. 

Q. That’s an important point because you’ve emphasised tikanga Māori and 

the practice of tikanga around the motu and, my paraphrase, that there 

are values that are fundamental and apply across the motu, is that a fair 25 

paraphrase of some of your evidence? 

A. Believe that’s fair.  I think there’s definite commonality that allowed Māori 

to interact on a tikanga basis. 

Q. So, again, at that level, at that high principled value level, 

whanaungatanga is very important, isn’t it? 30 

A. Yes. 
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Q. But it has a context? 

A. Yes. 

Q. In that same way, agree that whanaungatanga is the glue that holds the 

Māori world together? 

A. I think it’s whanaungatanga, whakapapa, helps the Māori world provide 5 

definition and structure around identity along with other take or tikanga. 

Q. And again at that high level principled level, agree that tikanga favours an 

inclusive approach over an exclusive approach? 

A. There’s a lot of – I think – just think about that… 

Q. I take on board your point about context and individual cases.  But at this 10 

general level, is that a fair statement? 

A. I think it can play both ways.  It can be quite inclusive and then some of 

those relationships, like any family relationships, can result in exclusivity 

around – as a result of disputes in relationships, strained relationships, 

et cetera.  And think there’s numerous examples within our historical 15 

record that demonstrate that. 

Q. You’ve talked in your evidence, including in your reply evidence, where I 

think you’re agreeing with Mr Wilson about tikanga not being frozen.  You 

agree with that, don’t you, it’s not frozen? 

A. No, it’s not frozen, it can evolve, but again there are – so there’s again 20 

there’s those I think I’ve referred to as those tāhuhu of tikanga, that there 

is historical precedent that sort of guides that tikanga.  So I think as I was 

saying before it’s just not personal whim.  You know, I’ve heard a lot of 

people talk about it, you know, it evolves, its flexibility, but I think that, you 

know, one can take that too far.  It has to have some structure, it has to 25 

have some precedent, and it has to – and it’s usually informed by 

authoritative figures rather than just, you know, which then sort of test it 

with the people and it’s really the people that will say, yes, we will follow 

that tikanga, or, we may not follow that tikanga.  So there is a level of 

complexity around – sorry. 30 

Q. But tikanga – sorry, you finish. 

A. Just around that evolvement.  I think you’ve got to be careful of 

broad-brush sort of statements. 
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Q. If we put it this way then, that tikanga as at 1500s, 1600s, 1700, is not the 

same tikanga that we have today, is it? 

A. I think that some of those again those tāhuhus of tikanga, those around 

take tūpuna, take ki te whenua, take taunaha whenua, take ahi kā, take 

tūpuna, I would say that they are still prevalent today as they were then, 5 

are still, you know, still relevant to tikanga Māori. 

Q. So those principles have never changed ever? 

A. So those are those higher level sort of principles.  I think it’s sometimes 

the way that we – the variations, how they are expressed.  And again I 

just note when I was mentioning before in the context of, you know, 10 

colonisation and the Treaty settlements, you know, we talked about 

traditional owners as opposed to actually being able to exercise control 

and authority over the land that you no longer hold.  So there’s that sort 

of involvement.  But I think the sort of notion of who are the tangata 

whenua, who are the ahi kā, who are the traditional owners, who are the 15 

local people, who are the hau kāinga, those sort of concepts still  

there. 

Q. So those higher principles have never, ever changed? 

A. Well, the expressions might have changed but I think that there’s, that, 

yeah, that it’s been pretty consistent. 20 

Q. Just before the luncheon break you were exchanging with Mr Warren the 

discussion around Taharoa.  And towards the end, if not the end of that 

exchange before lunch, you used the tikanga concept ahi kā in reference 

to Treaty settlements, ie and ahi kā in a Treaty settlement  

context. 25 

A. Mmm. 

Q. Obviously want to be fair to you in terms of what that discussion involved 

but I took it from the various exchanges you had with Mr Warren on that 

that there seemed to be some distinction between ahi kā at tikanga and 

ahi kā in a Treaty settlement given the pragmatic references you made to 30 

negotiated outcomes.  What do you say about that? 

A. Yeah, no, I was sort of reflecting on that over lunch and I might have got 

a bit twisted there.  I mean, yeah, I mean that area there is again, and like 

a number of the references that Mr Warren referred to in the iwi reference 
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Ngāti Hikairo, Ngāti Rereahu, Ngāti Raukawa, Ngāti Mahuta ki Tai,  again 

it’s around our sort of – well Ngāti Rereahu is part of Maniapoto, but 

around that sort of border areas.  And so it’s again, as I’ve said before, 

you know, when you have those areas on the border and where two iwi 

meet, there are sort of blurred relationships and that’s where you can find 5 

expressions of shared mana and, also say, mana huihui, and also that, 

particularly whanaungatanga and whakapapa.  So I mean there’s a whole 

history that I don’t think anyone knows, it’s not appropriate for me to 

discuss here around Maniapoto’s relationship with Ngāti Mahuta ki Tai 

because there’s still discussions to be had and I’m a just bit wary of 10 

pre-empting those discussions.  But, yes, we have sort of recognised 

them as the ahi kā, and I probably think that’s actually a fair appraisal of 

their position.  In the past, you know, Maniapoto was there, we have those 

historic relationships, but again it is on our border regions.  It would be a 

different story if Ngāti Mahuta ki Tai came into what I would regard as the 15 

heartland of Maniapoto, and Te Nehenehenui, and asserted ahi kā rights 

or mana whenua rights, I mean, so that’s how I would answer that. 

1425 

Q. I certainly don’t want you to be in any position where you find it 

uncomfortable to talk about matters that are negotiation discussions 20 

without prejudice.  Having said that, your evidence is important because 

you’re before the Court as an independent expert on tikanga, and so if we 

can pursue that line insofar as matters of tikanga, and this is consistent 

with your evidence, where you've said there can be shared areas, it’s just 

a question of where they are and what the context is.  Can you give the 25 

Court an idea in terms of Taharoa and any of these other blocks that 

you've discussed or are relevant, the sort of spatial dimensions that we’re 

talking about in these shared areas? 

A. So I don't know if you know – back to Maniapoto again, but I don't know 

if we know much about the King Country or Te Nehenehenui, so if you 30 

think of the Kāwhia region, it’s on the southern borders, out towards – it’s 

on the coastline there.   But of course that’s Taharoa A, as you come in 

further then you've got Maniapoto interests, and the southern part of the 

Kāwhia region, and then go around to the northern part and that is our 
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relations and neighbours, Ngāti Hikairo.  So I mean I don't know if I could 

put it in another analogy.  I suppose if, you know, Ngāti Whātua were 

claiming ahi kā rights in Mangere, then you know, I would be suspicious 

about that, and I would think that that was, from my reading, was more 

Waikato.  Of course there were some relationships and there were some 5 

shared interests there, but I wouldn't say that from my reading it was their 

core area.  I suppose the same thing again here with Taharoa, yeah, 

there’s a whole another history there. 

Q. Taharoa’s not a small area of land, is it? 

A. So there’s Taharoa A, and that’s where we acknowledge Ngāti Mahuta, 10 

who have been there for some period of time.  There’s a whole history 

and there's some comments there from the historical record, from 

Maniapoto, that Ngāti Mahuta don’t like.  I don’t want to repeat them in 

court. 

Q. But we’re not talking a five metre strip, are we? 15 

A. Oh no, we’re definitely not talking a five metre strip.  I mean, yeah, and 

then there’s Taharoa B, which is Maniapoto.  But it’s not a – I suppose for 

Ngāti Mahuta ki Tai it’s a significant area, in the context of the Maniapoto 

rohe it’s not a significant – and of course again, it’s not, I would say that 

it’s not, we consider our Te Nehe-nehe-nui or the heartland or core area 20 

of Maniapoto identity. 

Q. So coming back to sort of set that context, given those exchanges you've 

had with Mr Warren and as between us, at tikanga, and I'm emphasising 

that rather than Treaty settlement processes and all the raru and 

whanaungatanga that can go on in that world, as we know, at tikanga 25 

Ngāti Maniapoto has mana in Taharoa A? 

A. We've recognised that Ngāti Mahuta has the predominant mana in that 

region. 

Q. So by emphasising predominant, that means there is a, and I'll ask you 

to use the right word because I don’t want to get it wrong, insofar as I'm 30 

not going to say lesser, but a non-predominant mana in Taharoa A? 

A. No, we just assert that we've a historical association with that land. 

Q. Before lunch I think you used the word historical interest, and you've now 

used an historical association, and I'm not trying to be picky, whichever it 
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is – on the continuum, the mana whenua continuum if there’s such a thing, 

where does that sit along the continuum? 

A. Historical association, historical interest, I think mana whenua’s over 

here, historical association over here.  For our whanaungatanga, you 

know, we would hope that – that would be part of our relationship with 5 

Ngāti Mahuta.  In fact, you know, we've a number of our iwi around 

Maniapoto is that we've drawn up relationships with them, and we've said, 

you know, we have historical interest in this area, and we just, you know, 

as part of our relationship we look after our historical interest here, and 

we'll look after your historical interests in our area. 10 

Q. There’s this wonderful thing in the court called the record, and I think our 

last exchange may not have assisted the record in terms of you putting 

your hands in different places – 

A. Sorry. 

Q. – which is no criticism of you at all, and can I be pretty unhelpful in trying 15 

to address that, and I'll ask it this way.  If our continuum is a point between 

zero to 10, 10  being the strongest whatever qualitative measurement it 

is, if mana whenua ahi kā is 10, where’s the number that sits in for 

historical interest?  I know that’s not a very fair question, but just to try 

and help the court and the record. 20 

A. I just don’t think that’s a helpful way of looking at it. 

Q. Is there a way that you can answer it – 

A. It’s just that, you know, from our whanaungatanga and our whakapapa 

and our historical relationships past, and looking to the future, we have, 

you know, these historical associations, and yes, we acknowledge, this is 25 

what we've done, we say: “You are the mana whenua in this region, we've 

had these historical associations as part of this relationship, we ask that 

you look after and acknowledge our historical associations and its 

interest, and same token, we will acknowledge your historical 

associations and interest.” 30 

Q. Let’s try it this way then.  Maniapoto has whakapapa to the land? 

A. Which land is that, sorry? 

Q. Taharoa A. 
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A. We have historical associations, interests to the land.  I suppose you want 

to express that as whakapapa.  Maniapoto did have kainga there in the 

past, pā, and even people that were – urupa too as well. 

Q. Those are very strong indicia of associations in the Māori world, aren’t 

they? 5 

A. Yes, that was in the past, but then we never maintained that.  So that ahi 

kā wasn’t maintained, and that’s why we've, you know, that we landed on 

the term ahi kā in terms of recognising Ngāti Mahutu ki Tai in Taharoa. 

Q. The exchange then went on to the takutai, and you'll recall your 

expressions there or your discussion there.  You may not have either 10 

seen this evidence or seen the transcript.  I had an exchange with 

Mr Kapea on this, and I haven't got it right in front of me.  My recollection 

of the exchange was to have mana over the takutai you need to have 

mana over the adjoining land.  That’s my paraphrase, and I'm sure I'll be 

corrected if I've been unfair with that.  Do you agree with that? 15 

A. Generally speaking it’s a particular sort of situation around Kāwhia.  

There’s, you know, everyone’s trying to say: “Who has the mana over the 

Kāwhia moana?” and the reality of the historical record there is that, you 

know, there were interests from a number of sort of surrounding tribes, 

including Maniapoto, Ngāti Mahuta, Ngāti Hikairo.   20 

Q. Is there no fundamental tikanga on this take? 

A. I mean there was definitely, I remember in sort of looking at mana moana, 

particularly in the foreshore and seabed context, I was teaching Māori 

land law at the time in Victoria and at the time the foreshore and seabed 

came up, and so I was exploring that, and I remember also in the context 25 

of the whole Sealord deal, I think people were saying that particular 

rangatira from the South Island had sort of made up this term, so I did 

some historical research around it, and it was quite clear for me that Māori 

– an authoritative Māori like Te Whatahoro, and  he was talking about the 

mana of the Wairarapa moana.  Around the Rotorua lakes they were 30 

talking about the mana of Ote Moana.   So I have done a bit of research 

around it, and I remember there was a famous – Korokai from Te Arawa, 

when he welcomed McLean in 1875, when he said: “Haere mai ki te 

whenua o Ngāti Whakaue moana kau,” “Welcome to the lands of Ngāti 
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Whakaue, which are principally water.”  So I have done some research 

around it.  Whether it’s this notion of contiguous, again it can be a bit more 

complex than that.  It depends on the relationships, et cetera. 

Q. Perhaps just to complete this, then, if at tikanga to have mana over the 

takutai you need to have mana over the adjoining whenua, then the 5 

corollary of that must be, given your answer on mana at Taharoa A, that 

Ngāti Maniapoto doesn’t have mana at the takutai in Taharoa A? 

A. Well, we’re still to explore that with Ngāti Mahuta ki Tai, that’s why I say I 

don’t want to pre-empt those discussions, and particularly in the context 

of Wahanui, when he gave the boundary at 20 miles out to sea and then 10 

straight up to Karewa, and talked about that as the wider Maniapoto 

territory. 

Q. Yes, but tikanga doesn’t rely on Treaty negotiations or MACA 

negotiations, does it?  Tikanga’s tikanga. 

A. No, it doesn’t rely on Treaty negotiations and MACA negotiations.  But 15 

yes, it can – well, you learn a lot about tikanga when you’re sort of 

involved in some of those areas. 

Q. You discussed in your reply evidence, and I don’t think you used the exact 

term, but it seemed to be the effect of, you talk about custom as at 1840, 

which seemed to be a reference to the 1840 rule.  Is that a fair reference, 20 

and if you’d like to it’s paragraph 45 of your reply.  You don’t have to go 

there if you don’t want to. 

A. No, I know about the 1840 rule.  I was thinking about it in the context of 

the Crown, you know, asserting sovereignty at that time.  It’s interesting 

to look at what was the tribal landscape at the time, but then also in the 25 

context of when the land was alienated, and just thinking about that land 

transfer deed, it just happened to be in 1840.  In other cases, you know, 

even Taharoa, I've looked at the landscape up until sort of the – I think it 

was 1860s, actually it might have even been 1880s, when the land was 

transferred.  So it’s more in that context of looking at, who was there on 30 

the land at the time that that land was alienated or transferred or gifted or 

Pākehā were brought in to settle there. 

Q. You're aware though that the 1840 transfer area is only one part of the 

central Tāmaki isthmus that’s at the heart of this litigation? 
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A. Yes, that's right. 

Q. And you’re also aware that the 1840 rule has been heavily discredited by 

the Waitangi Tribunal? 

A. Yes, that's right.  So again it’s more about – I think it’s important to look 

at the tribal landscape at the time the land was transferred, or Pākehā 5 

were brought in to settle it, out of Māori hands, is what I'm trying to say. 

Q. Well isn't that another way of expressing the 1840 rule? 

A. No, the 1840 rule was more about who was on the land at 1840, full stop.  

So not necessarily when the land, you know, some of that land was 

alienated much later than 1840. 10 

Q. Would you agree then that, as a matter of tikanga and custom, 1840’s no 

more important than 1740 or 1940? 

A. Just in the context of this hearing and that, and you know, that transfer 

deed of 1840, I think it’s important. 

Q. It may be that we’re at cross-wires in one sense, and that is, your 15 

evidence has touched on, or sorry, your evidence has discussed the issue 

insofar as whether that transfer was a tuku or not and all that goes with 

that.  Is that what you’re particularly having in mind when you say that 

1840 date’s important for that land? 

A. Yes, that tuku.  And again, understanding that nature of that tuku and 20 

what Āpihai Te Kawau and others were thinking when they made that 

tuku. 

Q. Because tribes don’t derive their mana from the Crown or land transfers, 

do they? 

A. No.  For a lot of those tribes though, by making those tuku, it was an 25 

expression of their mana, you know, an expression of their mana over 

that land, and to my mind that was the thinking of Āpihai Te Kawau. 

Q. You say in your evidence you strive for a balanced view of Māori custom.  

That's correct? 

A. That’s my attempt. 30 

Q. And with all that’s occurred up to the present time, you think you've 

maintained that? 

A. I've attempted to do so, as an independent.  I mean when I was first 

approached about being, assisting here, I made it quite clear to Ms Jones 
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on behalf of Chapman Tripp that I might say things that are not going to 

be helpful to Ngāti Whātua, so I made that quite clear from the start and 

asked her to convey that to Ngāti Whātua, so.  It’s always my intent, it 

was part of our work or so with Te Mātāpunenga was not to say what 

tikanga is, it was to find authoritative and informative scholarship to inform 5 

courts and others who were engaging with tikanga. 

1440 

Q. How long did you take to research and write your primary evidence, in 

approximate terms of course?  Weeks, months? 

A. It was over several months, part-time though.  I was heavily involved in 10 

Maniapoto work and other parts, yes.  I think it was when I was first 

approached about this was whenever the Te Hunga Rōia conference was 

in 2018.  It was September. 

Q. I won’t ask you a very unfair question, if you tried to do an FTE of that 

how many actual months, so let’s leave that aside. 15 

A. I would say that I’ve read a lot of reports and yeah. 

Q. And of the time that you spent preparing for that evidence, how much of 

that was reviewing the minutes and decisions of the two Ōrākei block 

hearings?  Again, approximate? 

A. Maybe a couple of weeks.  I didn’t read them in full detail but I have read 20 

them and I’ve also re-read them.  My initial one was initial skimming and 

then the next part was sort of re-reading but I’m quite a fast reader.  Yes 

it wasn’t, I wouldn’t say I read it in full detail. 

Q. So you read every page of the evidence transcriptions in the form that 

they were given at that time? 25 

A. I initially looked at the original minutes and then there was also the 

transcription.  But again, though the Ōrākei minutes are important and 

I’ve mentioned that in my brief, but it wasn’t the only thing I relied on.   

Q. In your reply evidence, you’ve used the term “rawaho.” 

A. Mhm. 30 

Q. And you’ve given the context for that and I ask this not in any critical way 

but just in terms of as I understood the context in which you’d given it, is 

it fair to say you are a rawaho to Tāmaki? 

A. Yes, that would be right.  I did live here for a period in my youth. 
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Q. We won’t go there.  So is it fair also to say you’re not an expert on Tāmaki 

tikanga or history? 

A. So I would say that I’ve read, yeah I’ve read a lot about Tāmaki history 

and Tāmaki tikanga and I would say that what I have read a lot also is 

about Māori tikanga generally and talked with a lot of people over a 5 

number of years about tikanga generally and so while I wouldn’t profess 

to be an expert in Tāmaki tikanga and I’m not quite s – and I’d be 

interested to know what you mean by Tāmaki tikanga but what I have 

found, that these, the tikanga that is operating here is not foreign or you 

know unaligned with tikanga that I’ve noted elsewhere operating in other 10 

contexts, in other areas. 

Q. And you draw that conclusion from the several months of work you’ve 

done starting with Tāmaki papers? 

A. Yeah I’ve read quite a lot.  I’ve also – this wasn’t my first encounter with 

some of the issues.  At one, early on, early 2000s, I was asked by Te 15 

Arawhiti to explore some of the Māori newspapers around some fo the 

issues around Tāmaki and so I spent a bit of time researching because 

that was their, partly their interest in looking for you know Māori accounts 

of and Māori versions of events.  So I spent some time then doing that.  I 

only recall that because I remember Professor Michael Belgrave hitting 20 

me up in Lambton Quay asking me where I found all that stuff and then I 

was also asked by Te Arawhiti at one point to review a translation by Sir 

Hugh Kāwharu and so that’s largely my extent.  But yeah I mean I have 

read a lot. 

Q. So and again, I’m not trying to be critical but to put a context around it, 25 

your expertise, such as it is in Tāmaki tikanga and history is desktop 

derived?  You said to Mr Warren you haven’t spoken to the matatau, you 

haven’t spoken to the koroua, kuia kaumatua? 

A. Oh no, that’s a fair assessment, yes, but I have read a lot of evidence 

from Marutūāhu and whose historians I would assume have spoken to 30 

those kaumatua, kuia and those authorities.  So I’ve read a lot of their, 

the reports, so there was another thesis I read I think that 

Dr Korohere Ngapo supervised on sort of Hauraki minute books and 

tikanga, there was, yeah so.   
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Q. You confirmed with Mr Warren that you studied in the presence in Tāmaki 

for Ngāti Whātua Ōrākei and that’s recorded in your evidence but you’ve 

also done other reading? 

A. Yes I’ve read Professor Michael Belgrave’s report, that was, yep.  Are you 

just referring to Marutūāhu or?  Oh there was – 5 

Q. I didn’t reference then but you say what you want. 

A. Yeah no there was Stone, Agnes Sullivan, who else have I, there’s 

multitudes.  Also Mark Derby and I think it was Rachel (inaudible 

14:45:53) their report, I think it was for Te Ākitai.  So I’ve read quite 

extensively. 10 

Q. None of that research features in your evidence though does it, you’ve 

talked about the narratives of the history of Ngāti Whātua Ōrākei but none 

of the other tribes? 

A. Yeah so it was in the context of, what I thought was relevant in terms of 

the tikanga.  Yeah, so and looking in terms of mana whenua and ahi kā. 15 

Q. Do you – sorry.  I’m just thinking about that answer, that seems to 

presuppose there’s only one mana whenua ahi kā before you 

commenced your work? 

A. In the – no no, I wouldn’t say that.  I would say that when I was looking in 

the region around that central North Is – or Central Auckland, it seemed 20 

to me that you know the evidence from – it’s just my opinion but from the 

evidence what I was gathering was that it was very strongly sort of 

weighted towards Ngāti Whātua.  But I mean I did actually also look at 

other iwi interests. 

Q. Yes, but what – sorry you finish? 25 

A. No no, I was just thinking when I was reading those Ōrākei minutes and 

I shouldn’t underplay how much I did read them, I did read them, I just – 

sometimes when I read minutes, I pore over them and go back and forth 

like I have with the Maniapoto, with the Rohe Potaes, I just – but I did 

read them and one thing I did notice was Ngāti Te Ata and so their 30 

presence around Ōrākei Ōkahu and I was thinking about that in the 

context of the 1844 Remuera hākari there and it sort of makes sense 

while they were there, you know, in preparation for their hākari.  Because 

some, you know, when you look at those hākari and Raymond Firth does 
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quite a great record of just the magnitude of those hākari and the seize of 

the food resource, you can understand why Ngāti Te Ata’s presence 

there, preparing, helping prepare for that hākari, so yeah. 

Q. Yes and referring to Ngāti Te Ata, they were challenging the transfer of 

title to Ngāti Whātua of that 700 acre block weren’t they in the Ōrākei 5 

hearing? 

A. That’s right, yes. 

Q. So do you think it’s a balanced approach or a fair approach to custom to 

record one set of tribal histories and narratives but not the rest, even if 

you don’t agree with them? 10 

A. Yes I can understand what you’re saying here and it was really, it was, 

for me it was what was sort of really coming through in the record and the 

strength of the arguments and the strength of the evidence.   

Q. If we go through the record and I’m referring here to the second hearing 

and I’ve just got the table of contents page for the various witnesses for 15 

the groups, so Ngāti Te Ata, three mana whenua or Māori, whichever 

phrase you like, witnesses.  Marutūāhu, about 18 and of course the Te 

Taoū and Ngāti Whātua witnesses and in the first hearing which I haven’t 

got the table of contents for, Ngāi Tai ki Tāmaki.  Are you saying that all 

of those tūpuna either got it wrong, suppressed evidence, fabricated it or 20 

were completely uncompelling in terms of their histories and narratives? 

A. They have their interpretations but again, you know that’s the Native Land 

Court record, it’s an important source and I look at that in the context of 

the wider evidence.  You know I think it’s important that yes the Ōrākei 

minutes and judgment are important but you need to test that against 25 

other evidence and other historical records.  Even – particularly I was 

even taken with the claims there by, you know there’s the exchange in 

the, I think it was The New Zealander or also The Daily Southern Cross 

between Hetaraka and other Ngāti Whātua interests, I mean that’s I think 

very telling and interesting.  So again, I just think, yes, the Ōrākei minutes 30 

and the judgment are important, but you need to look at it in the wider 

context of other historical sources. 

1450 
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Q. And recognising the challenge that this court has with its task, what are 

those fundamental other events or factors that you’re referring to there? 

A. Well, I mean there’s, you know, there’s a number of historical events, that 

you would look at, and then that point with Samuel Marsden in 1820 when 

his encounter there with Āpihai Te Kawau, so that sort of sense, who’s 5 

around in that region.  The 1840 transfer deed and the use of the word 

Ngāti Whātua.  The 1844, that hākari there, Remuera, and I think 

reference was made to that painting there by Joseph Merritt and the fact 

that Ngāti Whātua are welcoming Governor Fitzroy, I think that’s 

important.  There’s a number of other references in the newspapers.  I 10 

think there was also the Duke of Edinburgh, when he came to visit.  I think 

it was 1867, 1869.  You look at those waka flotilla and who is sort of in 

charge, it’s Paora Tūhaere.  So it’s just weighing up all that evidence, I 

think that the court needs to take into account. 

Q. Let’s go through some of those.  Your first was to Marsden’s account.  15 

Now that’s the diary of a missionary relaying his account of what 

happened, and you’re not the only witness to address it.  It seems the 

effect of what’s being said is because Marsden doesn’t record any contest 

by that Ngāti Pāoa ariki to what was apparently said, that that’s somehow 

evidence of confirming the mana whenua, exclusive mana whenua and 20 

ahi kā of Ngāti Whātua.  With that – I'll just finish sorry.  With that critical 

eye that you've mentioned, aren’t there issues around treating that as 

gospel?  Excuse the bad pun. 

A. Yes, Samuel Marsden.  Again, it’s one piece of evidence, and you've got 

to look at them all.  You don’t just isolate one piece of evidence, you look 25 

at them in their totality, and I think that’s really important.  That’s good 

practice, you know, of a historian. 

Q. But how much do you really put on that as one of a number of factors? 

A. Well, you know, it’s really early in the piece, and you know, it’s a third 

party, you know, observation, so I think it’s an important record to take 30 

into account. 

Q. Do we know if Marsden shared that journal entry with both rangatira for 

their response? 

A. No, we do not. 
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Q. You have mentioned, and consistently the 1840 transfer area, again, 

that’s a 3,000 acre block.  There’s, if you look at the map, a greater area, 

isn't there, for the central Tāmaki isthmus? 

A. That's right, yes. 

Q. You’re aware in terms of the – well, are you aware in terms of the 5 

Remuera feast that there is a contest over who actually were the hosts? 

A. Yes, I am, and again – actually I found that report for Te Ākitai – was it 

Te Ākitai, I believe, by Mark Derby and Rachel (inaudible 14:53:37), I 

think her name is – quite interesting, because in all those, all their sort of 

talking about Te Ākitai being there, it was always just a tuku from Te 10 

Kawau, including a tuku from Te Kawau of that Remuera area. 

Q. So the contest is as to who the hosts are as between Ngāti Whātua and 

Waikato, correct? 

A. Yeah, well from my observation, you know, it does seem that Waikato 

were the larger group than the host, but you know, the fact that you have 15 

Joseph Merritt, who’s actually quite a well-known and famous early 

Pākehā artist, him making the point that Ngāti Whātua welcomed Fitzroy, 

I think that’s actually quite telling.  It’s usually the tangata whenua or the 

mana whenua or the hau kāinga who will welcome the manuwhiri. 

Q. Yes, and again cautions, aren’t there, in terms of relying on the word of 20 

that tauiwi from a historical time when we don’t know the true answer as 

to who were the hosts? 

A. I mean that could be said about a – 

Q. Or do we take that as gospel as well? 

A. I mean that could be said about a number of, you know, anything sort of 25 

in history.  I think again, third party, and I don't think we should 

underestimate some of those early Pākehā observers.  I know sometimes 

in sort of current sort of Treaty/Māori/Pākehā history we like to vilify them, 

but actually sometimes I find them quite useful and informative, even 

George Angus, and he was another famous painter, you know, he was 30 

another useful source. 

Q. So you’re a fan of Graham Wakefield? 

A. This is probably where myself and Mr O’Malley disagree, because I'm 

from Kihikihi, and I used to live on Grey Street, and he was a big fan of 
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getting rid of some of those Pākehā colonising, colonised names, but if 

you actually look at the relationship between Grey and Rewi, it was much 

more complex.  Grey actually paid for Rewi’s monument.  It still stands at 

Kihikihi.  Rewi actually wrote to Grey and asked him to be buried next to 

him there, so yeah, I mean Grey, you know, he’s an interesting character, 5 

but I think they’re more complex than – I think we like to have these 

cardboard characters, the bad Pākehā coloniser and the Māori victim, but 

the relationships between those colonisers and Māori were a bit more 

complex. 

Q. Yes, I won't ask you what Ngāti Toa think of Grey.  You referred to 10 

newspapers and different events and the like.  What do we make then in 

that wider context of Te Wherowhero living in Central Auckland, and the 

importance of that? 

A. Are you talking about the cottage there? 

Q. Yes. 15 

A. You know, and again that was a gift from the Crown, you know, and 

there’s definitely I think, I've heard the term around some of the stuff, the 

doctrine of regard for some of these rangatira, these ariki, but whether 

that actually translates into mana whenua, I would suggest not.  It was 

just a cottage, you know, I mean Te Wherowhero doesn’t exist by himself, 20 

he needs his people, and so it wasn’t as if all of Waikato was sort of 

getting residence there. 

Q. Yes, if we separate the cottage in terms of the structure from the land 

itself, that’s important too, isn't it, given the immense mana of 

Te Wherowhero? 25 

A. Yeah look, no, there’s no doubt Te Wherowhero, you know, had mana, 

but again, I think if you look at the historical record you'll find that, you 

know, he had differing relationships with differing people and even within 

his own, amongst his own people.  You know, not all of Waikato rangatira 

subscribed to the Kingitanga.  I actually came across a letter in the 30 

Turnbull Library, and it was from a number of Waikato rangatira writing to 

Governor Gore Browne saying: “We don’t support this Kingitanga.”  Of 

course later on they do, and so there’s these complex relationships.  Even 

when Governor Gore Browne goes and visits Mātene Te Whiwhi and 
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Tamihana Te Rauparaha, who are credited with, you know, the search 

for the King, even they say: “We don’t agree with this Kingitanga thing.”  

So it’s just all these different complex relationships that are happening at 

the time, I think you've got to account for. 

Q. Speaking of Ngāti Toa, again referring to these factors that you've 5 

mentioned, what do we make of Marutūāhu welcoming Te Rauparaha in 

Central Auckland? 

A. Now I did look at this and from my reading of some of the other record, it 

wasn’t just Marutūāhu welcoming, there was a number of Māori that were 

welcoming Te Rauparaha, and I actually remember reading this and 10 

thinking, no, I think that’s actually misconstruing history, but I just, lost to 

memory.  I did actually look at this and yeah, I don’t think it’s as plain as 

that, in fact I'm pretty sure, I thought no, that’s not actually happened, but 

I just can't recall how – yeah.  I think it was, when I read it there was, they 

went up to the Governor’s house or something.  I'd have to go back and 15 

look at that again, sorry, but I remember quite clearly, oh no, that’s not 

exactly, that is not a true account of what happened.  It’s a bit of, again, 

those misinterpretation of the historical fact. 

Q. As you see it? 

A. Yes. 20 

Q. If we bring some of those threads together then, that we've talked about 

and is in your evidence, and with a focus on the central Tāmaki isthmus, 

and I think we all know what we’re talking about, there’s been the 

reference to maps, who is the exclusive mana whenua in the central 

Tāmaki isthmus? 25 

1500 

A. Well, from my reading across all the different reports, it seems to me that 

Ngāti Whātua Ōrākei and their (inaudible 14:59:57) hapū that we've 

referred to have exercised that manaover that area.  And again without, 

you know, because sometimes we can get caught up on these terms 30 

mana whenua and – but, you know, so if I exercise rangatiratanga, 

political dominion, political, you know, jurisdictional authority, control over 

that area, including the ability to tuku lands to people and to invite them 

in and allow them to use the rights over various resources. 
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Q. And appreciate, because you’ve been quite clear about this, the 

complexity and context that’s involved.  But the question’s quite important 

in terms of the phrasing because that’s the phrasing that’s set out in the 

plaintiff’s statement of claim.  I’m not going to take you down legal matters 

but that’s the backdrop of the context, if you like.  So just want to be really 5 

clear so the record shows what your evidence is.  You’re saying, as I 

understand it, that the mana whenua of Central Tāmaki Isthmus is 

Ngāti Whātua Ōrākei? 

A. Yes. 

Q. There’s no mana whenua for the people of Te Waiohua in that area? 10 

A. Insofar as much they are Ngāti Whātua Ōrākei, those ones who have 

intermarried, but it’s the mana – that’s the mana whenua is under the 

Ngāti Whātua appellation, the tribal appellation, that identity.  

Q. So again because the record’s quite important I’m going back to my 

question and I am using that phrasing because it’s quite distinct in this 15 

context, the people of Te Waiohua, and you’re aware of the various tribes, 

some of which are in this proceeding, Ngāi Tai ki Tāmaki and Te Ākitai 

Waiohua, people of Te Waiohua have no mana whenua in that Central 

Tāmaki Isthmus area, is that your evidence? 

A. It is.  And, again, remembering that, you know, you can have different 20 

whakapapa lines and some whakapapa lines will take you to customary 

rights in one particular area and some whakapapa lines will take you to 

customary rights in another particular area.  And that’s a bit like, you 

know, I mean Rewi Maniapoto, I won’t go back to Maniapoto, but he said 

before a certain point in time we were all only known as Ngāti Raukawa 25 

but, you know, at some point along the lines we become, you know, 

certain whakapapa lines, adopt the identity of Ngāti Maniapoto and 

exercise that independence from the wider Ngāti Raukawa relationships. 

Q. And the people of Waikato-Tainui have no mana whenua in the Central 

Tāmaki Isthmus, that’s your evidence? 30 

A. Yes, that would be my evidence. 

Q. And the people of Marutūāhu have no mana whenua in the Central 

Tāmaki Isthmus, that your evidence? 
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A. That would be my assessment.  My assessment is that Ngāti Whātua are 

the mana whenua here. 

Q. Coming back to the phrase, concept reference to historical interests or 

historical associations, do the people of Te Waiohua have those in the 

Central Tāmaki Isthmus? 5 

A. Sorry, can you say that again? 

Q. Do the people of Te Waiohua have historical interests, historical 

associations in the Central Tāmaki area? 

A. Yes.  And then some of those who are the Ngāti Whātua tribal identity 

have mana whenua. 10 

Q. Yes.  And the people of Waikato-Tainui have historical interests, historical 

associations with the Central Tāmaki Isthmus area? 

A. Yes. 

Q. And the people of Marutūāhu have historical associations, historical 

interests in the Central Tāmaki Isthmus area? 15 

A. So more so Ngāti Pāoa, that was sort of my reading.  I mean there is the 

Rautao, there was that – that tūpuna and that event, but, yeah, so I 

suppose there is that historical association but that would be quite far 

back. 

Q. Who did Hetaraka Takapuna make his claim on behalf of? 20 

A. Sorry, just going to have to remind me. 

Q. I’ve got that table of contents page.  The claim on behalf of Ngāti Pāoa, 

Ngāti Maru, Ngāti Tamaterā and Ngāti Whanaunga, does that ring a bell? 

A. Yes, that’s right.  Can you bring it up, is it possible? 

Q. It is.  I haven’t got a number, Ms Ellis.  It’s the evidence of 25 

Professor Belgrave and it’s his appendix MB1 which is headed “Auckland 

research project”.  Thank you.  And if we go to page 3, if you zoom – if 

you scroll down please.  There you go.   

A. When you’re talking about – 

Q. So the claim on behalf of, you agree with that?   30 

A. It’s a claim, yeah, it’s a claim. 

Q. And you’ve read every page of those minute books, haven’t you? 

A. As I said, not in complete detail. 
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Q. Do you recall the evidence by a number of Marutūāhu witnesses that all 

confirm the interests of each of Ngāti Pāoa, Ngāti Maru and 

Ngāti Whanaunga and Ngāti Tamaterā in Tāmaki? 

A. Yeah, there were those claims made. 

Q. Yes.  And I take it from the tone of your answer, or the emphasis in your 5 

answer, that you don’t agree with that? 

A. So, again, you know, there are these minutes and this evidence and then 

the judgment and they are important but, again, reading the – looking at 

the wider context and the wider evidence and the wider historical record, 

I think they are important to take into account.  I mean, yeah, I mean when 10 

I was at the conference it was clear that Ngāti Pāoa had a particular 

difference of opinion, when I was at that tikanga conference, if I’m allowed 

to say so. 

Q. You’re referring to one of the Ngāti Pāoa individuals, aren’t you? 

A. Well, I believe that was the – it was the chair. 15 

Q. Yes, there were other Ngāti Pāoa people there, weren’t there? 

A. I’m not quite sure, sorry. 

Q. Probably leave it there, Sir.   

THE COURT ADDRESSES MR MAJUREY (15:06:32) 

CROSS-EXAMINATION CONTINUES:  MR MAJUREY 20 

Q. No, leave that line because I’m probably trespassing into process.  So 

coming back to the question, because we ranged a bit in terms of your 

answer, the people of Marutūāhu have historical customary interests, 

customary relationships in the Central Tāmaki Isthmus area, what’s your 

evidence? 25 

A. Well, as I say, I am aware of the invasion there by Rautao and I was taken 

by Professor Belgrave’s point I think it was in – is this Belgrave’s – I think 

on page – 

Q. That’s an attachment. 

A. Page 301 where he said that the occupation post that invasion was pretty 30 

vague.  So I suppose in that context you could acknowledge that there 

are historical associations. 
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Q. And speaking of historical associations, does Ngāti Maniapoto have 

historical associations in Tāmaki? 

A. Well, as I mentioned before, Te Kawairirangi was killed there at 

Maungakiekie, but – so we have an historical association but we don’t 

claim, well, as the historian I didn’t claim any mana whenua in this region. 5 

Q. Yes, I wasn’t referencing mana whenua taking on board the evidence. 

A. Yeah, this – 

Q. Sorry, you finish. 

A. Oh, yeah, no, just in terms of that, that’s a key event in our tribal record. 

Q. Yes.  I was taken by – which I hadn’t seen before, but I was flicking 10 

through it this morning, taken by a section in Pei Te Hurinui’s book about 

the battles of Ngāti Maniapoto at Maungakiekie and Maungawhau. 

A. Mhm. 

Q. You’re aware of those, aren’t you? 

A. Is this in relation to Te Kawairirangi and… 15 

Q. Yes.  So Maniapoto were up here in pakanga in Tāmaki, weren’t they? 

A. Yeah, there was that event historically. 

Q. In – this is not in the bundle, Sir, it’s a reference to a book, I think it’s in 

Mr Meredith’s evidence, Nga Iwi or Tainui – just want to put a question to 

you and you can answer it in whatever way you want. 20 

A. Mhm. 

Q. In footnote 2 it says in reference to Kelly who you are aware of: “Kelly 

considers this engagement to have taken place in the early 19th century 

and notes that the Waiohua people have been defeated by Ngāti Whātua 

who were in occupation in Maungakiekie at that time.”  In terms of the 25 

reference to the early 19th century, what’s your view on that? 

A. I don’t put much weight on Kelly’s – I’d have to have a look at that too if I 

can, but, you know, there’s a whole story behind Kelly and his work in 

Tainui.  I don’t know if you know that I think, I don’t know if it’s appropriate 

to say, but, you know, he actually – well, (inaudible 15:09:29) sent him his 30 

manuscript and it ended up being published as that – the Red Book was 

Kelly’s book, and he has his own play on events.  I even think he’s got 

one of our whakapapa in there wrong, my own whakapapa in his book 

wrong.  So I didn’t give much evidence to Leslie Kelly’s work. 
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Q. You may not have seen Dr O’Malley reference the relationship between 

Te Puia and Kelly, are you aware of that? 

A. No.  My understanding that she was quite upset with him after when she 

found out what had happened.  But, again, don’t know if it’s appropriate. 

1510 5 

Q. You discussed the Waitangi Tribunal report, and I took from your answer 

in my paraphrase, and please correct me, that in relation to the layers of 

interest discussion you had, you were expressing some concern with 

layers of interest being seen as tantamount to equal interest. 

A. That's right. 10 

Q. Is that what you were referring to? 

A. That's right, I think that you know, understanding that, a bit more complex 

than that, are they historical layers, are they more customary rights layers. 

Q. So is that what’s really at issue here, insofar as interests being on the 

same level rather than somehow relative? 15 

A. I think that’s a fair assessment.  I mean it’s definitely the assessment I 

took into play when I was developing the area of interest for Maniapoto, 

was are we talking historical interests here, or are we talking actually, we 

have customary rights here, and in all our boundaries I look to some sort 

of historical authority to rely on. 20 

Q. I want to go to your reply evidence and just walk our way through a couple 

of parts that we haven't picked up on.  Do you have your reply statement 

handy? 

A. I do. 

Q. At page 3, in the middle of the page you have a heading: “Whether mana 25 

whenua can be exclusive”, and you go through a discussion there, and 

you touch on at paragraph 8 matters of exclusivity and those not being 

foreign to tikanga – that’s my paraphrase of your evidence.  You then go 

through a number of examples, rāwaho as I've mentioned, aukati, rahui 

et cetera.  As I read that section in paragraph 8, which goes over several 30 

pages, those seem to be put in your evidence as examples of exclusivity, 

which I understand the point you’re making.  In terms of comparing apples 

and apples, those aren’t on all fours, are they, they're with this context 
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here in terms of contests over mana whenua and exclusivity and 

inclusivity, is that fair? 

A. Sorry, could you repeat that again? 

Q. Yes, probably a very poorly worded question.  I didn’t take your paragraph 

8 to be examples of exclusivity that are of the type that are in play here in 5 

this proceeding, rather they are different examples of exclusivity from the 

Māori world, just to use one example. 

A. Yeah, I mean when I was reading some of the other evidence it was sort 

of suggesting that exclusivity couldn’t be expressed in tikanga, and to my 

mind it can, and I suppose the mana whenua, I mean has that sort of bit 10 

of nuance around excluding, ability to exclude others.  I think it was really 

interesting when I was reading some of the history, or I was doing some 

of that newspaper research, and it kept on coming up and they were 

criticising Māori that were staying in Auckland and hanging around, and 

they referred to them as tangata manene, sort of interlopers, and they 15 

needed to go home, and there was sort of that, yeah, so yes there’s 

inclusiveness but there’s also a time when you can get a bit hoha with 

your relations overstaying their welcome. 

Q. And so the context of exclusivity, from the evidence I think you’re referring 

to, was over mana whenua, not that there’s no exclusivity in tikanga 20 

Māori, and to use one of your examples at 8.2, aukati for Pākehā is not 

the same issue that we have in this case, is it? 

A. No, but you can definitely aukati for Māori as well.  That was just an 

example. 

Q. If we turn to paragraph 11 on page 6, you make reference to Te Aroha, 25 

some historical events, and some more recent events.  What’s the point 

you’re trying to make in this paragraph? 

A. It was again when I was saying, when I was reading some of the other 

evidence saying that notion of exclusivity is foreign to our tikanga, and I 

just thought that was another example there where one particular part of 30 

a wider group, of a related group, is saying that no, we have the exclusive 

interest here, you know, not everyone else. 

Q. Have you read the Te Aroha block minutes? 

1515 
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A. I've read some of it, not all of it, yes.  I'm just saying whether – I mean 

sure there’s another side to the story, there would have been – the other 

side would have made their argument, there would have been a 

judgment, but I suppose the point is, is that Ngāti Rahiri Tumutumu 

believe that they have the exclusive rights to that Te Aroha block.  5 

Actually, the Te Aroha block, the only sort of time that I saw that 

Marutūāhu identity being well articulated was – I was struggling to find it 

elsewhere, although I acknowledge it’s there, I acknowledge it’s important 

tupuna, but just in terms of that as a sort of an (inaudible 15:15:41) it was 

in my historical readings, but again I didn’t talk to kaumata or kuia from 10 

Hauraki, so I acknowledge that. 

Q. Are you aware of the close whanaunga relationships, especially between 

Ngāti Tumutumu and Ngāti Maru? 

A. Yes, I believe so, but then of course then you've also got Ngāti Haua 

there, so there’s – 15 

Q. Yes, we'll leave that to one side for the moment, and in the aftermath of 

Taumatawiwi.  The point is, is that that was less around claims of 

exclusivity and the consequences of the 10 owner rule in terms of which 

tupuna were being marginalised or left out of land sales, that's correct, 

isn't it? 20 

A. I'm not aware of that, so I'll just have to take your… I think though the 

point what I'm trying to make is that, it’s not foreign to our tikanga, I don't 

think it was foreign to some of the groups that I've mentioned, particularly 

if you look in the context of Ngāti Haua. 

Q. Could we turn to paragraphs 38 and 39, please?  38, you’re referring to 25 

the evidence of Messrs Taipari and Ngamane, talking about Auckland 

Museum, Marutūāhu taonga, and in paragraph 39 you refer to Dr Charles 

Royal.  The first point in paragraph – or both paragraphs actually.  It 

seemed to be, the thrust of your evidence is that you were doubting the 

evidence of Messrs Taipari and Ngamane in terms of the origins why 30 

those taonga are there.  Or am I being a bit picky in terms of your 

wording? 

A. I just thought that was an interesting argument given that – you know, I 

would have expected Dr Charles Royal, as quite an eminent scholar, to 
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have picked that up and you know, articulated that particular position.  I 

also when I was – I did a bit of historical research, particularly at the time 

when some of the papers, past newspapers when those taonga were 

made and there was no discussion about that relationship with 

Pukekawa, it was more just about keeping those taonga safe and for 5 

preservation purposes, so I just thought that was an interesting argument.  

I mean many of us have taonga in that museum.  I don't know whether 

we could claim that, you know, to have mana whenua as a result. 

Q. So more desktop research in terms of you interrogating that evidence? 

A. So yes, but and again, if it was just a newspaper material I would say: 10 

“Nah, you know, it’s newspaper material,” though I think that some of 

those earlier newspapers did a lot better job of reporting accuracy than 

our modern day newspapers, but when you've someone like 

Charles Royal, who you know, is quite an eminent scholar, then I thought 

that was quite telling. 15 

Q. Is Dr Royal a descendant of Eruini Taipari? 

A. I don't know that, sorry. 

Q. Is he a member of the Taipari whānau? 

A. Not that I – I don't know, sorry. 

Q. Which whānau are the kaitiaki of Otonui? 20 

A. I can only assume you’re referring to Taipari? 

Q. Yes, have you spoken to any of them? 

A. No, I haven't. 

Q. Paragraph 43, you refer to, I think she’s a doctor, so I'll use that just in 

case she is, Dr Phillips.  Do you know Dr Phillips? 25 

A. No, I do not. 

Q. Are you aware she’s a Pākehā archaeologist? 

A. No, I'm not sure she’s a Pākehā archaeologist, but I'll take your word for 

it.  And again, what I found interesting here, and again if I was just, you 

know, I don't know much about Dr Carol Phillips, but there was a thesis, 30 

this MA thesis by Murray Peters who quotes from it, and I think he 

mentions Dr Koro Ngāpō as one of his supervisors and he quotes from 

this book, so I can only take it that it has some authority otherwise it 

wouldn’t have been used I would assume. 
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1520 

Q. So as between the work an archaeologist versus direct evidence from 

Matatau of Marutūāhu, which would you place more weight on? 

A. Well, I just noted that Dr Koro Ngāpō was a supervisor and I know that he 

is a well regarded authority of Hauraki.  So that’s why I thought that was 5 

actually quite interesting.  Otherwise I would have thought that he would 

have picked up on that. 

Q. Is it tika for a non-Māori court to make determinations on tikanga and 

mana? 

A. I mean, with respect your Honour, I mean it’s not ideal but, you know, I 10 

think ideally this would be achieved through kōrero.  I mean there’s a 

historical example of bringing in third parties, you know, stroke 

pre-European/post-European intermediaries.  There was also, you know, 

relying sometimes on missionaries.  I think Te Wherowhero he was a 

mediator in a dispute between Āpihai Te Kawau and Wetere.  So, you 15 

know, there’s that precedent, I mean there’s – and then there has times 

when Māori themselves from, this is in the 19th century which I’ve read 

and heard of, where they’ve called on Pākehā to arbitrate on certain 

matters.  But ideally, I mean I would say that in the historical is more 

around mediation but it’s not unknown so I think there is precedent.  So 20 

it’s not ideal but sometimes it’s a reality that we’re faced with. 

Q. And if the Court decides that it is tika to make such decisions, in your 

expert view how should it do that? 

A. Well, again, it’s – I mean ideally I think you would rely on independent 

pūkenga. 25 

Q. Is that you? 

A. Kāore te kūmara e kōrero mō tōna mangaro but… 

Q. Kōrero ana. 

A. The kumara.  Look, there are definitely – I was recently referred to as a 

tikanga monk and people have quoted me so I do think that I can assist.  30 

I think I’ve read and talked with a many a people over a number of years, 

I’ve had the people just, you know, I don’t just rely on desktop research, 

I’ve actually talked with a number of Māori authorities.  And part of our Te 

Matapuna Project we were fortunate enough to go around under the 
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leadership of Judge Mick Brown, the late Judge Mick Brown, talk of 

luminaries such as Manuhuia Bennett, Bishop Vercoe, Paki Harrison, 

Hirini Moko Mead, made reference – and many others, and he made 

reference to the late Wharehuia Milroy, I used to spend I think Monday 

mornings I used to go and we’d have discussions around tikanga, so, you 5 

know.  And I think I have a contribution to make just in terms of tikanga 

issues, so.  But, yeah, I think that the Court I mean they could, as they 

did in the past use what they called native assessors to assist them to 

work through some of the tikanga issues. 

Q. Are you saying that the Court should put more weight on the evidence of 10 

yourself and other independent pūkenga experts than the likes of 

Te Warena Taua, Kahautu Maxwell, James Brown, David Wilson, 

Korohere Ngāpō and so? 

A. I think the Court should take into account everybody’s evidence, that’s a, 

yeah – but of course, you know, as independents we hopefully provide a 15 

particular point of view which again, you know, there’s plenty of historical 

precedent for that where, you know, independent – I’m thinking of the time 

when the Waitara Fair when Rewi Maniapoto sent down as independents 

to assess whether what Wiremu Te Rangi Kaheke was – whether he was 

in the right or whether he was wrong, so there’s precedent for using 20 

pūkenga in Māori history from my discussions and readings. 

Q. Until you used the word but I thought we were heading in one direction 

but you did.  So I need to come back because this is quite fundamental 

in this case.  Are you saying because you’re independent, or those who 

are independent, to depersonalise it, the Court should place more weight 25 

on that evidence than those of the likes of mana whenua representatives 

that I’ve mentioned as examples? 

A. And of course I don’t want to disrespect anyone, anyone’s pūkenga, but 

I think there is definite value in independence and if you – I suppose the 

Court itself has to make the determination whether in hearing that 30 

independent kōrero, whether that, you know, has authority or weight.  I 

suppose it just has to reflect on the briefs and the evidence given and 

make that determination.  I mean, you know, that’s for the Court to 

determine, I don’t think it’s for me to say that, you know, you must take 
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my evidence over the person’s, over mana whenua.  I think the Court can 

make that determination itself. 

Q. Kia ora e te tuakana. 

A. Kia ora. 

THE COURT ADDRESSES MS COATES (15:26:09) 5 

COURT ADJOURNS: 3.26 PM 
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COURT RESUMES: 3.46 PM 

CROSS-EXAMINATION:  MS COATES 

Q. Tēnā koe e te rangatira. 

A. Tēnā koe. 

Q. Ko Ms Coates tōku ingoa, ko te roia mo Te Ākitai Waiohua.  Thank you 5 

for your evidence, Mr Meredith.  Given the coverage of my friends, my 

questions have been cut down, but they may jump around a little bit due 

to that.  I did want to initially just take you to your main brief of evidence, 

paragraph 49, if you will. 

A. Yes. 10 

Q. And in that paragraph you pick up a Durie reference, “That tikanga Māori 

principles generally guide the appropriate conduct in Māori society,” don’t 

you? 

A. That’s right. 

Q. And you emphasise the word generally as being an important qualifier to 15 

the notion of a codified set of rules, is that right? 

A. Yes, and so to my mind it’s allowing for that regional variation, that 

expression, at a local level. 

Q. Can we also take that to mean in general that you think codification of 

tikanga is undesirable? 20 

A. I’ll just have a read of this again, sorry.  I think we should just be wary of 

it.  You know, we then need to allow for those expressions of sort of 

regional interests and be careful that we don’t freeze tikanga but, again, 

it’s not to suggest that there aren’t those underlying sort of principles that 

inform tikanga.  I suppose those are, if you like, have been codified since 25 

time immemorial.  So, yeah, I suppose it’s who’s doing the codification is 

another important aspect to take into account. 

Q. Kia ora.  And you are one of the co-authors of Te Mātāpunenga? 

A. Yes, I am.  

Q. Could you explain what that book does? 30 

A. So that was an attempt to – wasn’t an attempt to codify, it was an attempt 

to bring together authoritative or informative sources or historical 
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references through to contemporary times of tikanga Māori and bring 

together scholarship to inform current debates. 

Q. So it draws on a number of different sources and just locates it in one 

place for ease of reference? 

A. That’s right. 5 

Q. And one of the concepts addressed in Te Mātāpunenga is mana whenua, 

isn’t it? 

A. Yeah, that’s right.  I did much of the research on that.  It was – 

Q. And would you agree that mana whenua is not a straight forward or simple 

concept? 10 

A. I think there, well, there’s definitely been, there are different aspects of it.  

Oh no, actually that’s the wrong way to say it.  I think there’s definitely 

been a bit of contestation around it but, again, as I was saying, sometimes 

we get caught up on the phraseology.  If you look to the underlying 

principle or underlying value that it speaks to, that has, in terms of political 15 

or jurisdictional or sort dominion, control, authority over an area, I think 

that that runs through Māori tradition and Māori history.  And I think 

Sir Āpirana Ngata in his letter that I made reference to to Sir Peter Buck 

makes that point, it’s just the way that it was expressed, so ahau kowai 

me ki runga ki raro, was my tūpuna saying pretty much that he had mana 20 

whenua over that area, pari ki uta, pari ki tai, same thing, Pare expressing 

that he had the mana whenua, mana moana, over that particular area in 

the Hokianga.  But my issue is that I think sometimes, you know, we think, 

you know, everything is mana whenua and then, you know, then you’ve 

got another example where everything is exclusive, you know, I just think 25 

that you can take things to the extreme.  So when I was exploring, you 

know, I think there are these core heartland areas within iwi or, you know, 

territories that are, you know, where they exercise mana whenua, but 

there are around, particularly around the boundaries and other areas 

where they might have a shared mana or at least, you know, well, yes, 30 

shared authority and control over a particular area particularly where you 

have two hapūs sort of coming together and interrelated. 

Q. Do you think that the idea that there can only be one exclusive mana 

whenua in a given place is an extreme position? 
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A. Well, I think it’s possible but I think we also need to accept that, my opinion 

from my readings, that there’s also notions of mana huihui, which you 

really find – you find in that core area mana whenua at play, generally 

speaking, and then you would find examples of mana huihui around the 

boundaries or the blurred edges of tribal territories. 5 

Q. Are we able to just bring up Te Mātāpunenga which is at 345.29496.  I 

just want to take you to a couple of paragraphs within the text. 345.294 I 

think it’s 76.  No, sorry, must be 96.  If you’re able to just put in 

Te Mātāpunenga I must have recorded that not quite accurately.  Yes, 

this is the one, thank you. 10 

A. Mhm.     

Q. Te Mātāpunenga dedicates I think I count about 26 pages to mana 

whenua, doesn’t it?  Does that sound about right?  You probably do not 

know the exact number. 

A. Can’t remember, sorry, but, yeah.  I mean it’s a range of examples.  Some 15 

also show the story of the interpretation of the terms, so (inaudible 

15:40:00), some have decided, actually, no, this thing doesn’t exist 

though in there.  But, anyway, let’s have a look at it and I can maybe 

explain further. 

Q. At 29504, so this is where mana whenua starts, in around the middle 20 

noting – I don’t know if you necessarily need to go there, but it states: 

“The inherent ambiguity of the expression mana whenua has made its 

use a vexed issue.”  Do you recall writing that? 

A. I didn’t write that part, sorry, that was Richard Benton. 

Q. Do you agree with that? 25 

A. So where – and can I just – whereabouts was it, sorry? 

Q. So it’s the third paragraph, line 5.  “However, the inherent ambiguity of 

the expression mana whenua has made its use and that of the 

complementary expressions noted above, mana moana, a vexed issue.” 

A. I think – I suspect Richard’s reflecting in the context of sort of current 30 

debates. 

Q. It’s a vexed issue in terms of how it’s used now in contemporary society? 

1555 
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A. In terms of people challenging whether it existed or not, whether it was a 

creature of the Native Land Court, whether it’s a post-European construct, 

and again that’s why I think people getting caught up on whether it existed 

or not actually think about it in Māori terms, think about how it was 

expressed differently, and you know, it’s one of the things when you’re 5 

trying to understand tikanga, it’s important to have whakaaro Māori or 

look at it through a Māori lens, and that sometimes you'll find actually, 

yeah the term might be post-European but the concept is actually 

pre-European, it’s just expressed a different way.  And I've noted that in 

several other examples, including the term tūrangawaewae. 10 

Q. So there’s no one universal definition or way of expressing it, would you 

agree with that? 

A. I think there is one – there definitely is within Māori tradition the notion of 

political jurisdiction or authority over an area, which can include excluding 

others, having that sort of dominion. 15 

Q. One of the examples used in here, and I can try locate it for you if needed, 

is that it refers to a symbolic marker of status when there is no authority 

or occupation over the land. 

A. Can you show me that reference? 

Q. Yes.  Sorry, usually we can Control-F and find it, but unfortunately this 20 

wasn’t copied with the ability to do that.   

A. Can we go to the actual entry? 

Q. No, I don't think we have the ability to do that.  “Some commentators have 

identified mana whenua as a key component of tribal identity and 

particularly in contemporary situations its retention as a symbolic marker 25 

of status has been noted even where there is no longer any authority to 

be exercised or physical presence of those said to possess it on the land 

over which mana whenua is claimed.” 

A. Yeah, I think I was, I really have to look at the entry to see which – 

because Richard put this part together to what he’s referring to, but I think 30 

that might come back into the context of traditional owners of the land that 

I was talking about before, in the sense that they physically don’t have, in 

Western terms, have ownership title, but in historical terms had exercised 

ahi kā until that land was lost from their hands. 
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Q. Would you agree though, based on that and based on your other 

understanding, that there are I think different expressions and different 

ways of looking at mana whenua, that being one of them? 

A. Yeah, it’s pretty hard to tell without looking at the – 

Q. Source documents? 5 

A. – actual entry itself.  But I think that’s what Richard’s getting at there.  It’s 

again, it’s you know, in terms of Western legal ownership of land, and my 

reference to traditional owners. 

Q. Would you agree that whether mana can even be associated with land 

has been questioned by some? 10 

A. Yes, and I think even Fenton made that reference.  Again, you've just got 

to weigh it up in the context of other examples and I think from my reading 

it wasn’t a concept that was foreign to Māori thinking, that it’s actually 

surprising how quickly – if it was, and it’s just a theory that it was a 

response by Kingitanga ideologues to notions of manorial right and 15 

seignorial right, I think that was being deployed at the time of the Waitara 

affair, discussing those issues and whether Wiremu Te Rangikaheke had 

the right to, for want of a better word, veto the sale of the land by Te Teira.  

So that’s all been discussed and so the theory is that the Kingitanga came 

up with their own response of that concept and that mana whenua comes 20 

into play, but I think I saw a reference to mana and whenua in, I think it 

was dealing with Puketāpapa, you know, so whatever, it quickly becomes 

quite a popular term in the Native Land Court and elsewhere, but yes, it 

has been questioned by some but overall I think the weight of the 

evidence is that it’s a term that was used by Māori and by Māori who I 25 

would have thought in the 19th century had quite a strong appreciation of 

tikanga.  And you see it again, it’s just a natural transfer to mana and 

moana. 

Q. Could I take you to page 29527.  Again this is still within the mana 

whenua, 527, and at the bottom where you are, sorry, you have the 30 

Waitangi Tribunal in its Rekohu report considering the question of 

whether Moriori were the tangata whenua of the Chatham Islands.  It 

remarked on the statutory use of mana whenua and tangata whenua, 

claiming definitions in the Resource Management Act 1991 had 
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needlessly confused the matter, particularly the association of tangata 

whenua with power and authority.  And they go on to make that quote.  

Are you familiar with that quote that they then go on to make? 

A. Can I just read it again, sorry? 

Q. Yes, sure. 5 

A. Yep, and I actually can't remember – sorry, just can't remember the actual 

Waitangi Tribunal report, but it said that mana whenua was a creature of 

the Native Land Court, but again, you know, one provides new research, 

and one finds new understandings, and again in this case we can get 

hung up with the term, the phraseology of mana whenua, but if you 10 

actually look at other ways of expressing it, the whakataukī, the pepeha, 

then I would disagree with this, I think.  It comfortably sits within the Māori 

conceptual mind of this notion of having political jurisdictional authority 

over land, and that that can be exclusive.  

Q. Were you able to read the second half?  So there’s a first half which they 15 

talk about, about it being a 19th century endeavour to conceptualise mana 

authority in terms of British legal concepts, suggesting that it’s basically a 

new term that didn’t exist in Māori society, but the second half goes on to 

think that it’s an unhelpful innovation that does violence to cultural 

integrity, and they say: “However subject to such arrangements as may 20 

have been settled by the people themselves, our main concern is with the 

use of the words mana whenua to imply that only one group can speak 

for all in a given area, when in fact there are several distinct communities 

of interest, or to assume that one group has priority of interest in all topics 

for consideration.” 25 

A. Yeah, I think you have to put that in the context of Treaty research, Treaty 

claims, you know the whole settlement context and issues of overlapping 

interests, but to my mind you can actually, if you look historically you can 

actually find this notion of political jurisdictional identity ad nauseum over 

a particular area, so I would with respect have a slight disagreement with 30 

that. 

Q. You disagree with that second part, noting that we are in a Treaty 

settlement context? 
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A. So I mean there are examples where, as I've said, you can have mana 

huihui, and I've already said that.  In particular I think also with hapū 

interests you can have what they're talking about, where you actually find 

that, you know, as a hapū you just (inaudible 16:03:27) you’re actually 

smaller, and so you know, in size, and so you come together for mutual 5 

protection, but even then there’s usually defined areas of interest.  So you 

can have it at that level, but once you’re sort of talking, sort of getting up 

to the sort of larger tribal iwi level, yeah, I would beg to differ, I would say 

that around the – again, around the edges of those boundaries you would 

have shared interest, but there will be that core heartland, and you just 10 

look to several examples of iwi where everyone knows, that’s the iwi 

there, you go to Te Kuiti, you come to Otorohanga, you know, 

Maniapoto’s the iwi.  There are hapū interests who'd live together, I mean 

I was just reading recently some minutes from back home where it said 

Ngāti Kaputuhi and Ngāti Unu lived together, but when we went to war 15 

we went as Ngāti Maniapoto.  So at hapū level, yeah, I can see that more 

in play, but at that wider tribal level you’re definitely, it’s… 

Q. Would you agree that the situation that we’re in now is that we can draw 

on tikanga concepts from the past, but of course need to apply them to 

the contemporary reality of New Zealand and Aotearoa more broadly, and 20 

of Māori in particular not owning most of the land, would you agree that 

that for example, that paragraph that the Waitangi Tribunal says it is 

appropriate for things like, for example, maunga, where multiple people 

of multiple groups may have close associations with it, so it’s not 

necessarily appropriate to look maunga in the sense of exclusivity in that 25 

mana whenua way, but that there might be several communities that 

associate with that maunga and therefore that should be reflected in 

redress, for example. 

1605 

A. I suppose it depends where the maunga are.  I can think of maunga back 30 

home where on the boundaries where yes, you know, several iwi, 

Mt Pirongia but if you're going deeper into the heartland of Maniapoto, 

there are a number of maunga there that, you know, that are definitely 
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within the, under the main of Maniapoto per se.  So it really depends on 

where those maunga are. 

Q. So it’s all context-dependent, isn't it? 

A. Not just context but also geographical dependent, I mean there are 

numerous examples where you know, there’s geographical references to 5 

identity. 

Q. Would you agree that based on a number of the examples used in 

Te Mātāpunenga that it is disputed whether mana whenua is held by a 

rangatira, and therefore personal to people, or whether it’s held by 

collectives? 10 

A. Well there was that differentiation, as I mentioned before, by those native 

assessors in the mid-1880s in a circular that was published in several 

newspapers around the differentiation between mana tangata and mana 

whenua.  So you know, when some of my readings they talk about 

rangatira and they have numerous mana, I actually talked about this with 15 

Wharehuia Milroy at one point, you know, that a chief could have mana 

korero, the ability to sway the councils, mana tangata, mana over the 

people, and mana whenua, mana over land, you know, of certain lands.  

Mana taniwha was another one, the ability to control taniwha.  So yeah, 

there’s several mana associated with rangatira. 20 

Q. You've mentioned a number of times in your evidence and in response to 

questions from my friends that it’s contentious whether mana can be 

shared by tribal identities or is only exclusive to one, isn't it, so you've 

mentioned times where you refer to mana huihui, the boundaries et 

cetera, whereas others think that only group can have mana in a given 25 

place.  Would you acknowledge that’s disputed? 

A. I think, I mean I haven't really seen a lot of other people use the term 

mana huihui, but then a lot of people haven't, you know, done some of 

the research that I have, when I've definitely seen it in the historical 

record, not just in the Papa Minute books.  I first actually came across it 30 

when I was doing some work in the central North Island, and part of the 

thing is, you've got to remember that a lot of these minutes are in English 

and these people were speaking in Māori, so you've also got to keep that 

in mind.  But it’s more so disputed by people today and just possibly for a 
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misunderstanding of the concepts, in my opinion.  But I definitely think 

there are definition examples of exclusive mana whenua that can be 

found.  I think there are also definitely examples of mana hui hui that can 

be found.  Sometimes you've just got to know where to look. 

Q. And look perhaps behind the words, I think, is one of the message – 5 

attempts to translate mana whenua into English terms, there’s a couple 

of examples in here, would you agree have generally been met with not 

much success?  So one of the examples in here, and I can take you there 

if you want – 

A. Yes, please. 10 

Q. So that’s 29521.  And from the third paragraph where it starts with Wati, 

and: “Wati criticised Shortland’s suggestion that a chief’s mana over the 

land corresponds to the power of a trustee as entirely fallacious and a 

typical example of a European’s writer’s misinterpreting Māori customs.”  

So trying to equate it to trusteeship, would you agree, is not an accurate 15 

translation of the term? 

A. Yeah, that's right, and that was I think possibly reflecting on rangatira, just 

a sort of going into the Native Land Court and asserting their rights just 

because they were rangatira. 

Q. And there’s another example if we go down on this page, and you cite 20 

this in your evidence, if you stop there, around the middle of the page it 

says: “The native conception of mana and connection with land is thus 

most nearly akin to the idea of sovereignty,” and it goes on to say: “It is in 

reality very vague and the attempt by some Europeans to formulate this 

use of mana as a clear-cut legal concept has not met with success.” 25 

A. Yes, and I think I wrote that at the time, I mean, you know, I've actually 

written things in the past and then done further research, and you know, 

changed my opinion.  But I think, when I think of mana whenua, I think it 

is akin to that notion of political and jurisdictional authority and control 

over land.  I think that probably is a fair and accurate translation.  So yeah, 30 

I think it was in there, it was, they were questioning around manorial rights 

and that type of language.  But yeah, I would probably, I wouldn't be so 

harsh I think.  Raymond Firth, you know, he was a great scholar, but yeah, 

I think he’s also reflecting on some of the debates that was happening, 
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and the questions, and it’s ongoing today, about whether, you know, we 

can express tikanga aptly in law, in legislation et cetera.  

Q. In terms of, and you mentioned it a number of times, the way that you see 

mana whenua refers to that jurisdictional authority over an area, that 

jurisdictional authority, or that mana whenua as you put it, can that be 5 

exercised at the whim of whoever holds that, or not? 

A. Well, you know, you have to be able to back that up, and there was a term 

I came across particularly in Take atete, it was, you know, the ability to 

ward off people, or ringa kaha was another one that was in the courts, 

they would associate with their take, the strong arm, same sort of thing, 10 

so you could either do that by your own force of having your own sort of, 

you know, army at your hands, or you had political relationships with 

others and strategic alliances with others, but it was that ability to be able 

to ward off people or defend your rights, is key. 

Q. Would you still see mana whenua as needing to operate within the 15 

framework of tikanga principles, or does it allow you to do anything? 

A. No, I think again, and I think with mana whenua you have to look at it in 

a context of other tikanga as well, I think that’s important.  I don't think we 

should again, I think take just that concept in isolation, but yeah, it’s one 

of several tikanga.  But I suppose it all leads to that, those various tikanga 20 

sort of leads to your ability to exercise that mana over that area. 

Q. At paragraph 103 of your primary evidence, you mention that you haven't 

seen any material to suggest a Ngāti Whātua invitation to other iwi or 

hapū to exercise or share mana whenua over its core area, then I also 

think in your reply evidence you suggest that a sharing mana 25 

arrangement requires the consent of all parties, is that right? 

A. Yes.  I've seen evidence of tuku whenua, I've seen evidence of the other 

tribes having used the rights, but it’s whether that’s the shared mana 

whenua in a particular area, I haven't seen that. 

Q. So just picking up on that answer, would you see tuku whenua as sharing 30 

mana? 

1615 

A. No.  No, there’s again, if I can – there’s several examples of that, one 

where they tuku the whenua, but there’s that overarching mana, and you 
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know, you can, you give it but you can also take it away, there’s still that 

exercise of domain, that – you know, if you tuku whenua, it doesn’t mean 

you can then transfer it to someone else.  So that example that I gave 

earlier from Kawhia where they’d tuku whenua to that Pākehā, who then 

moved to Sydney and on-sold that land, that was completely foreign to 5 

them.  And then they went and took back that land and wrote to the guy 

in Sydney and advised as such.  So, yeah, I think that’s again when we 

have to understand tuku whenua’s not necessary.  It’s – sometimes it’s a 

tuku whenua where you’re bringing people in, rather than giving 

something away.  You’re setting aside land, a rāhuitea of the land for so 10 

and so, but you’re still – it’s like a – you’re giving them, want of a poor 

Pākehā analogy, like a leasehold on that land, but not necess – but you 

still maintain authority. 

Q. I’m just interested in those times where you talk about those areas where 

mana is shared, and your suggestion that there seems to need consent 15 

where mana is shared.  Is it common that anyone ever says: “Come on 

over here, let’s share mana whenua”? 

A. I don’t think it’s like: “Come on over here,” it’s like: “Hey, we’ve 

intermarried here,” and – or – well actually no, I suppose it is: “Come on 

over here.”  There’s – I mean: “Have some of these eels.” 20 

Q. But that wouldn’t be sharing mana whenua, would it? 

A. It’s usually where there’s that relationship on the boundaries.  That’s if 

they’re sort of iwi level where the hapū on the boundaries can whakapapa 

to one side and whakapapa to the other side and actually have just 

practical day-to-day relationships.  You know, shared fishing exhibitions, 25 

ah, expeditions.  So that’s just a practical tribal landscape around the 

edges of tribal societies.  And then again, it’s – sometimes there’s the 

hapū living together for mutual protection and it’s just the organic sort of 

relationships that develop.  And at some point they’re sharing mana and 

then they actually become so interrelated as descendants actually look to 30 

another identi – a common identity, so sort of solidify that tribal 

relationship.  And so they’ll change their name to a different tribal 

grouping. 
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Q. Is it less active consent and more a begrudging accepting of the historical 

fact, or potentially an existing and unresolved tension? 

A. I definitely think there’s agency there.  I don’t think that’s begrudgingly.  

Sometime – oh, well, it’s pretty hypothetical.  But no, sometimes it’s – 

yeah, it’s just the practical outlay of the tribal landscape, the relationships.  5 

All these factors would be – have to be taken into account.  So again, you 

know, and the understanding of the whakapapa and the historical record.  

You’d have to investigate that. 

Q. But not necessarily needing consent of one or all of the parties? 

A. Oh, no, I think you definitely need – you would have consent, you all agree 10 

to share in this mana, otherwise you end up in conflict.  If one – you either 

share consent or you – one doesn’t agree and then the result can be 

conflict or it can be further discussions. 

Q. Which it often is, isn’t it?  Often just in a state of conflict or unresolved 

tension as to who actually has mana in any given place? 15 

A. No, I’d disagree with that.  I think there’s that whole mentality of 

Once Were Warriors and that suddenly Māori were always in a state of 

conflict.  I can remember – I just haven’t got the reference but it was 

Ngata, again, writing to Sir Peter Buck and he’d had – he was – I think he 

was the Māori Purposes Fund Board and he had a number of – this was 20 

in the ‘30s – a number of tribal manuscript, ethnography, manuscripts that 

came across his desk.  And he said: “Oh, I don’t want to publish these.  It 

reads like the battles of the kings and queens of England and what about 

our other social history?”  And so again I think – and even reading Nga 

Hiwi, Nga Iwi O Tainui, it’s sort of like – and its preoccupation of battles, 25 

‘cos that’s of the interesting history.  It’s a bit like watching the History 

Channel and watching all the World War II but that wasn’t our reality.  

There’s a lot of whakataukī that talk about the desirability of peace.  If our 

people were always at war, a time when we would have wiped each other 

out, so...  Yes there were – there was conflict but I don’t know if it was 30 

that prevalent.  There are a number of examples, there are other avenues 

that Māori use to pursue peace, hākari, muru, kōrero, rūnanga, 

intermediaries and post-European, sometimes arbitration by Pākehā 

officials or the missionaries.  So anyway, see, I would disagree. 
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Q. So just to clarify, so your evidence is that any time there is shared mana 

whenua, there must be consent by all the parties involved? 

A. Yes. 

1620 

Q. I only have a few more questions.  I wanted to take you to paragraph 176 5 

of your evidence, where you talk about the 1840 transfer land and the 

specific language that’s used.  So you have the Māori version there, and 

if you scroll down there’s the English translation and the original source.  

I understand that your evidence is that that tuku created a reciprocal 

obligation with Ngāti Whātua Ōrākei and the Crown, is that right? 10 

A. I suppose it’s for Ngāti Whātua, more for Ngāti Whātua to articulate what 

that relationship was.  My evidence is that the notion that Āpihai Te 

Kawau believed that he was transferring this land in perpetuity doesn’t 

actually correlate with Māori understandings of the notion of tuku at that 

time. 15 

Q. In terms of the Māori language actually used, so if you look particularly at 

that “kia ahatia kia ahatia ranei mo te Kuini o Ingarani oti tonu atu”,” kia 

ahatia kia ahatia ranei mo te Kuini o Ingarani” would you agree that it is 

an accurate translation below in brackets “for whatever purposes her 

Majesty may deem right”? 20 

A. Yeah, or to do what she likes with it.  But again, if you just, if you look at 

some of Āpihai Te Kawau’s understandings and just generally Māori 

understandings of notions of tuku, I just don’t believe that he really 

understood that yes, you can have this land and do what you like with it, 

but I still am the mana of this wider area.  I mean I think I was reading a 25 

piece, and it might be in Te Mātāpunenga, like 1873, they thought it was 

necessary still to explain what a, in 1870s, still the notion of this transfer 

of land, what a sale was in Pākehā concepts, and if you just look at the 

example I give, the Ngāti Maru, example, just the sheer detail they go into 

to try and explain what it means, you know, like absolutely, absolutely, 30 

absolutely transfer.  It’s quite, in my mind, likely that Āpihai Te Kawau 

didn’t fully comprehend what he was supposedly giving away.  In his 

mind, he was bringing someone in. 
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Q. I understand that he might not have fully comprehended it, but at least 
from the Māori language used, would you agree that “kia ahatia kia ahatia 
ranei mo te Kuini o Ingarani”, at least indicates he would have been aware 
that there would have been a broad purpose to which that land could have 
been used? 5 

A. Yeah, broad purpose, you could set up a town, put on a flour mill, et 

cetera. 

Q. Invite a whole bunch of people on to live? 

A. Invite some, yeah.  Well, invite, but just whether he understood that he 

wouldn't have control over that, over those people, is another thing. 10 

Q. Is uncertain? 

A. Mmm. 

Q. “Oti tonu atu”, that also accurately translates as forever and ever? 

A. I don't know if it’s forever and ever, but until the end, but yeah, again I just 

– you know, if you look at Māori understandings of tuku, and you look at 15 

some of his, Āpihai Te Kawau’s sort of evidence later on, it’s – I honestly 

believe in my opinion, given all I've read around that period, that he would 

not have fully comprehended the magnitude, even with the Māori there 

that’s written there, whether it was read out accurately is another thing.   

Q. But at least the words “oti tonu atu”, in Te Reo Māori indicate a sense of 20 

permanency, noting with all the requisite qualifications that you've already 

made? 

A. I don't know if it’s a sense of permanency. 

Q. How would you describe “oti tonu atu”? 

A. I think it’s more in that context for whatever purposes. 25 

Q. Forever? 

A. I don't know if you can say forever. 

Q. What do you think that “oti tonu atu” adds to that statement? 

A. I mean it definitely gives emphasis to that, you know, emphasises for 

whatever purposes, you know, whatever end. 30 

Q. In terms of mana whenua – sorry just back to this and then I'm almost 

done.  If it means territorial authority, does that naturally apply in respect 

of everyone within that territory? 

A. Yes, I would say so. 
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Q. If in this context it was referring to or held to be or equate to being able to 

– there’s been an allergic reaction to the word veto. 

A. Yes, I understand that. 

Q. But to withhold consent to the on-transfer of land, would that apply across 

the board? 5 

A. So I think, you know, there’s that absolute control we’ve just mentioned 

before.  Let me just retract a bit, but you know, again there are those 

relationships so yes, there will be that authority, but there might be cases 

where again where there’s user rights or there’s tuku whenua, so that is 

possible. 10 

Q. So there’s other rights that can exist independent of that authority? 

A. No, definitely not independent.  But they are, as I've mentioned before, 

usufructuary rights as a form of customary rights, but still there’s that 

overarching mana.   

Q. So if for example in this context mana whenua was held to mean that they 15 

can prevent the Crown from transferring without their consent, would that 

also apply beyond just the Crown, given that mana whenua is a concept 

that applies broadly to everybody? 

A. Sorry, can you repeat that again? 

Q. So I'm asking whether if mana whenua in a contemporary context, 20 

because that’s the context in which we’re now considering it, if it means 

that it prevents the Crown from transferring property to a third party, 

because you need the consent of that group who has mana whenua, 

would that also apply more broadly than the Crown, does it apply to 

everybody transferring property to third parties, is that what mana whenua 25 

entitles someone to do? 

A. Yes, but you’re not referring to private owners of land, are you? 

Q. The Crown’s also a private owner of land.  I guess I'm wondering in terms 

of the impact of mana whenua in a contemporary context. 

A. I mean ideally that would be the case, but of course in current legislative 30 

arrangement Māori can’t claim private land, but they can make claims 

over Crown land.  But you know, in an ideal world, that mana whenua 

would be that, that mana over those traditional owners would be 
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exercised over all property, but it’s not what we have in this current 

situation, but… 

CROSS-EXAMINATION:  MR WARD – NIL 

RE-EXAMINATION:  MR HODDER 

Q. The last exchange with my learned friend Ms Coates about private land, 5 

can you help us with the context in which you would expect mana whenua 

authority to be recognised, in what kind of relationship would you expect 

that to be recognised? 

A. This seems all a bit hypothetical.  Well, just in the context if that so-called 

private land was being on-sold, then they would have the consent of the 10 

mana whenua.  In the same sort of historical context when there’s tuku 

whenua and if you wanted to tuku it to someone else, you would, the local 

mana whenua over that area would decide whether that was appropriate 

or not. 

Q. You made some references to those places within the Maniapoto rohe 15 

such as Te Kuiti and Otorohanga, and described those as core heartland, 

I think, at one point.   

THE COURT ADDRESSES MR HODDER – MICROPHONE (16:29:54) 

RE-EXAMINATION CONTINUES:  MR HODDER 

Q. In his evidence, including in an answer to the question from his Honour, 20 

Mr Blair talked about ūkaipō. 

A. Mhm. 

Q. Is that a phrase that has any meaning to you and, if so, what relevance 

has it? 

A. Yes, it does, and I can see how that might be conceptualised as, you 25 

know, as like that core heartlands, you know, your homelands.  There are 

other terms that I thought might be useful.  I think been interesting to talk, 

discuss with Tāmati Kruger, Mr Tāmati Kruger, about ewe whenua which 

I think Tūhoe use.  Tūrangawaewae is another interesting concept, sort 

of expresses, you know, that those lands which one has, you know, still 30 
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use as those geographical references identity.  So I can understand how 

that term might be used. 

Q. And do you have a preferred term? 

A. Well, tūrangawaewae is an interesting term.  It’s probably a 

post-European term but the notion of, I think I traced it back to Isaiah 66:1 5 

of The Bible, but the notion of sort of geographical references of identity 

is not – there’s also pepeha that sort of express those notions (inaudible 

16:31:20).  You know, from Tūwharetoa, they talk about Taupō te moana, 

Te Heuheu te tangata and Tongariro te maunga. 

Q. I’m not quite sure I covered this right.  If we bring up 334.22830 please 10 

and go to page 22850.  Now, about the same time you were talking about 

Te Kuiti and Otorohanga, these are one set of questions, you talked about 

the idea of maps of interests and I think you may have used the word 

“satellite maps”.  This is not – well, maybe it is a satellite map, I don’t 

know, but the question is whether this graphic has anything to do with 15 

your satellite map concept or not? 

A. I’ve never seen this before, didn’t look at this, sorry, this part.  But when I 

was suggesting maps, for our own work, you know, I said rather having 

lines just have like sort of blurred areas to sort of express those 

relationships and that with neighbouring iwi.  And then also like, for 20 

example, in Maniapoto where there’s interest in the Te Reureu Block 

although they have decided not to be part of the settlement and the idea 

was to have a satellite area of interest down in there but we’re not doing 

that.  But, yeah, it’s more that when you look at some of these maps 

around these overlapping interests rather than, you know, they take a 25 

point, like in Maniapoto for example the historical association was quite 

north of what we consider our boundary, and so in order to get there they 

just drew one big unsophisticated line right around, you know.  I just don’t 

think those are helpful.  So I always thought that where you have these 

historical associations and whether it’s accepted by the other iwi, it might 30 

be useful just to have, you know, a smaller circle, yeah, rather than just 

try and take in everything in between when there’s actually no rights to 

that and actually causes angst by the other tribe. 

Q. And is your small circle a circle that represents one of these things or not? 
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A. Again, it depends on that interest.  But if I was looking at Maniapoto 

territory I would draw, oh, it would be a larger circle than that around, you 

know, some key, core areas around of, you know, Hangatiki, Te Kuiti, 

Otorohanga, Mōkau which we consider definitely core heartland Te 

Nehenehenui Maniapoto territory. 5 

Q. And that core heartland, what is that defined by or what is that defined in 

terms of tikanga concept by? 

A. That’s defined by our mana over those areas, our tūrangawaewae, our 

identity, our take tupuna, our take ahi kā, you know, in order to make 

those claims one has to demonstrate that, so if I was the Court that’s the 10 

sort of thing I would be looking for. 

Q. You were asked questions about, in part about the return of Tāmaki 

people after the musket wars and with the support of Te Wherowhero and 

you also spoke of a relationship between Te Wherowhero and Te Kawau.  

Can you just elaborate on what the relationship between Te Kawau and 15 

Te Wherowhero was? 

A. Well, on my understanding is Te Kawau also has whakapapa into Waikato 

for his mother.  But, yeah, I mean if you look at Āpihai Te Kawau it’s 

definitely clear that he was a rangatira of standing.  So I mean there have 

reference – Pōtatau does make references, and it just escapes me, but I 20 

saw a reference that is at Kei Taku Uma.  So there’s that relationship.  I 

think I saw another reference we talked about Wetere and Āpihai Te 

Kawau because I think they were part of his rūnanga in the Kingitanga 

and talk about him being the flesh of his bones.  So there’s that definitely 

a relationship and there’s definitely one I think is evident – it’s evident that 25 

Āpihai Te Kawau was of some standing.  And there’s obviously definitely 

a relationship between Waikato and Ngāti Whātua just from subsequent 

events, as I mentioned Tāwhiao coming to Auckland, King Tarata coming 

to Auckland, and that relationship, and Te Puia and the housing 

development.  Yeah. 30 

Q. Now there was some discussion and questions to you about I think this 

was part of Ngāti Mahuta and Taharoa A, and if I’ve understood the 

answers right, there was an agreement effectively by Maniapoto that 
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mana whenua should be associated, or ahi kā should be associated with 

the Ngāti Mahuta people, is that correct? 

A. That’s correct. 

Q. That agreement between the two groups, Ngāti Maniapoto, Ngāti Mahuta 

interests, does that have any tikanga significance or is it a feature of 5 

tikanga or is it unrelated to tikanga? 

A. Oh, no, I think it is a feature of tikanga and there’s, you know, there’s 

mutual agreement and it’s understanding the relationship, it’s 

understanding the tribal landscape, you know, wasn’t easily arrived at, 

there was several reports produced by each side and the Crown and, you 10 

know, there’s still some unresolved issues, particularly around the – over 

the moana, around that area.  But, again, that was through, it was through 

consensus and I think it does have standing in tikanga.  But, again, you 

know, so again that is around our, again, another example of around our 

boundary area.  It’s on the edges. 15 

Q. And if we can go back to 345.29496, and then you were taken to 

page 29540.  And at one point you asked to be taken to the source in a 

question which you weren’t taken to so let me just take you to that.  And 

that is MWH53.  Is that right – 43.  Yes.  So I’m going to go back to what 

is page 200 of the book, can we do that?  We’re in mana whenua – yes, 20 

keep going.  Thank you.  And if we pick up and at the bottom 43.  Do you 

recall your answers to the questions and a couple of times you asked if 

you could see the source reference. 

A. Oh, okay. 

Q. The reference in the text that you were being asked questions about was 25 

MWH43.  So I’m going to invite you to look at that in case it has anything 

relevant to say to us for today’s purposes.  So if we start with the bottom 

bit on the bottom of the page, then we’ll go to the next bit.    

1640 

A. Yes, please, turn over next page. 30 

Q. Thank you. 

A. Yeah, that looks fine to me.  If you look at it, there’s definitely this notion 

of empowering someone to act with authority in relation to their land.  

Māori hold that person or group does not own the land but is related to in 
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a relation of mutual benefit.  And it says: “Mana whenua in the latter sense 

was transferable,” and again that is possible and I don’t dispute that.  

Highly unusual but – yeah. 

QUESTIONS FROM THE COURT:   

Q. Just in relation to the discussion you had with several people about the 5 

agreement between Maniapoto and Ngāti Mahuta.  You said in response 

to a question from Mr Hodder that: “The Crown prepared a report.”  Can 

you tell me a bit more about what the Crown’s role was in that process? 

A. Usually when there’s overlapping issues is that each side will prepare a 

report around customary interests.  But often the Crown – I’m pretty sure 10 

the Crown did look into it.  Well the Crown would also provide a report in 

their assessment of customary issues and that’s happened in other cases 

too. 

Q. The other question might be too hypothetical to answer, so please say so 

if it is.  You were exploring with Ms Coates the scenario where having 15 

mana whenua might require that your consent to the transfer of land is 

required.  Might there be circumstances where at tikanga, there is an 

obligation to consent, or is that an untrammelled discretion? 

A. It’s hard to say without sort of concrete examples of where that might 

have happened.  I mean, sometimes mana can be obtained by generosity 20 

of spirit but generally speaking, when you’re talking those lands 

which really define your identity, you usually defend those.  And that’s 

where I’ve seen those – people talking about take ā-tete as a concept and 

huringa kaha.  But, yeah. 

QUESTIONS ARISING – NIL 25 

WITNESS EXCUSED 

MR HODDER ADDRESSES THE COURT – HOUSEKEEPING (16:43:32) 

COURT ADJOURNS: 4.46 PM 
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COURT RESUMES ON TUESDAY 16 MARCH 2021 AT 10.01 AM 

KARAKIA TĪMATANGA 

THE COURT ADDRESSES COUNSEL (10:02:16) 

MR GRAHAM CALLS 

CHARLES WAHIA TĀWHIAO (AFFIRMED) 5 

Q. Tēnā koe, Mr Tāwhiao. 

A. Tēnā koe. 

Q. Is your full name Charles Wahia Tāwhiao? 

A. Yes. 

Q. You’re a Ngāi Te Rangi? 10 

A. Yes.  

Q. And live in Tauranga Moana? 

A. Yes. 

Q. And you’ve prepared two briefs of evidence in this proceeding, is that 

right? 15 

A. I have, yes. 

Q. I’m going to ask you in a moment to commence by reading your brief 

dated 2 June 2020 which is the larger of the two documents.  In doing 

that, you don’t need to read paragraph numbers or headings or document 

references.  If you have that document in front of you, could you please 20 

commence reading at paragraph 2. 

A. Kia ora, tēnā koe. 

WITNESS READS BRIEF OF EVIDENCE 

2 I am the Chairperson of Te Runanga o Ngāi Te Rangi Trust, having been 

elected to that role in 2009. 25 

3 I am also the Chairperson of the Ngāi Te Rangi Settlement Trust, having 

been elected to that role in 2013. 

4 Before that I worked as a public servant for over 20 years, including at 

the Department of Corrections as Manager Māori Policy and Treaty 

Relationships Manager; and at Land Information New Zealand (LINZ) in 30 

various Māori policy roles.  The intersection of tikanga Māori with 
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government policy and the central importance of mana whenua to Māori 

identity were key aspects of my work with these two agencies.  

5 As Chairperson of Te Runanga o Ngāi Te Rangi Trust, I led Ngāi Te 

Rangi iwi through our Te Tiriti o Waitangi settlement negotiations 

process.   5 

6 Our negotiation process was fraught, and involved a number of 

cross-claims which the Crown failed to deal with appropriately.  As a 

result, Ngāi Te Rangi brought a claim in the Waitangi Tribunal which led 

to the Hauraki cross-claims inquiry.  I gave evidence on behalf of Ngāi 

Te Rangi in that inquiry. 10 

7 The purpose of my evidence in this case is to assist the court to gain a 

better understanding of matters related to tikanga Māori in terms of what 

I understand and know about that subject.  I will discuss how those 

tikanga relate to overlapping claims, and how the Crown’s settlement 

process disregards and misinterprets those tikanga.   15 

8 Our Ngāi Te Rangi journey to settlement shares many similarities with 

the Ngāti Whātua Ōrākei experience.  They key difference is that 

Ngāti Whātua Ōrākei is encountering cross-claims issues in a 

post-settlement environment, while the historical grievances of Ngāi 

Te Rangi remain unsettled.   20 

9 Given those similarities, however, Ngāi Te Rangi has sought to become 

involved in this litigation as an interested party as follows: 

9.1 On 21 April 2017, the Ngāi Te Rangi Settlement Trust (jointly 

represented with the Ngāti Haua Iwi Trust) sought leave to intervene 

before the Court of Appeal’s consideration of Ngāti Whātua Ōrākei’s 25 

appeal against the High Court’s decision to strike its claim out.  Justice 

Brown of the Court of Appeal declined that application on 5 May 2017. 

9.2 On 4 April 2018, the Ngāi Te Rangi Settlement Trust (jointly 

represented with the Ngāti Kuri Trust Board) again sought leave to 

intervene in this proceeding when it reached the Supreme Court.  The 30 

Supreme Court granted leave on 13 April 2018. 

9.3 Finally, following a defended hearing, the High Court granted 

leave to the Ngāi Te Rangi Settlement Trust and the Ngāti Kuri Trust 

Board to intervene in this stage of the proceeding, limited to 20 page 
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legal submissions about the implications of Ngāti Whātua Ōrākei’s claim 

beyond the immediate parties to the claim.  The interveners may not call 

witnesses. 

10 Notwithstanding that involvement, I have been asked by the solicitors for 

the Ngāti Whātua Ōrākei Trust to provide independent expert evidence 5 

for the plaintiff about the aspects of tikanga Māori involved this claim, 

and how they relate to the Crown’s Overlapping Claims Policy contained 

in what we know as the ‘Red Book’.  

11 Providing expert evidence for Ngāti Whātua Ōrākei continues for me a 

personal relationship with Ngāti Whātua Ōrākei that began in 1993 when 10 

I was working for LINZ. As iwi also we are bound by our whānau 

connections. But it has been our shared concern about Crown policy 

impacts on our respective mana whenua that has strengthened those 

bonds. It was a brave decision by Ngāti Whātua Ōrākei to bring this 

matter to the courts. Brave because some iwi do not think the courts are 15 

the right place to resolve matters involving tikanga Māori.  Brave 

because most people think the issues are inarguable because they are 

matters of belief.  But if the courts are the only way that Ngāti Whātua 

can legitimately defend their mana whenua then needs must.  That 

requires that I support Ngāti Whātua Ōrākei by providing my views on 20 

what mana whenua is in the context of this case.  It has helped me that 

the issues in this case are so similar to ours and that we have done 

considerable thinking about what mana whenua means to us.  

12 These issues are within my area of expertise.  I have been provided with 

a copy of the High Court code of conduct for expert witnesses.  I have 25 

read the code and agree to comply with it. 

MY BACKGROUND AND RELEVANT EXPERIENCE 

13 I was born in Tauranga and spent my early years growing up in 

Kaingaroa Forest where I had been taken shortly after being born by my 

whāngai (adoptive) parents.  My very start in life was influenced by 30 

tikanga Māori wherein the custom of whānau ‘sharing’ the care of 

children was implemented by my birth parents both of whom lived on 

Matakana Island for the whole of their lives.  My whāngai parents both 

had whakapapa links to my birth parents.  I grew up knowing that I was 
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the product of Māori custom but it was only later in life that I realised how 

uncommon Māori custom was. 

14 Growing up, tikanga Māori was simply taken as a given.  It was normal 

and not generally discussed in our home.  

15 I have not followed any formal course of instruction in tikanga Māori.  My 5 

understanding has been formed from experience gained as a public 

servant and as chairperson of Ngāi Te Rangi.  That experience was 

further extended by the mentoring I have received throughout my life 

from Dr Hauata Palmer, a Ngāi Te Rangi kaumatua and leader.  He has 

been my constant source of advice and support on matters related to 10 

tikanga Māori and in particular, the tikanga of Ngāi Te Rangi iwi.  

16 Examples of work I have been involved in include:  

16.1 Advising the High Commissioner to Papua New Guinea on how 

tikanga Māori should be applied in the establishment of a marae on the 

grounds of the NZ High Commission in PNG, including recognition of the 15 

mana whenua rights and interests of the indigenous people of the land.  

Dr Palmer was my primary source of advice and guidance for this project. 

16.2 Developing a tikanga based process for Crown/Māori 

consultation on the sale of Crown Surplus Lands.  My involvement was 

as a member of a newly created unit made up of officials from the Office 20 

of Treaty Settlements, the Treasury, Te Puni Kokiri and the Department 

of the Prime Minister and Cabinet.  My tikanga input in the design phase 

was advising the team on Māori cultural concepts including mana 

whenua.  I was fortunate to again have Dr Palmer available to me as a 

source of wisdom and advice. 25 

16.3 Having designed a process for dealing with surplus Crown lands 

in general it became clear a more specific process was needed for 

surplus Crown lands that contained wāhi tapu (sites of cultural, spiritual, 

or historical significance).  The process involved interviewing claimants 

at their marae or preferred meeting place to determine the nature and 30 

extent of their interest.  My role was to interview claimants whose claims 

were considered to have some validity and to report to an officials 

committee who made recommendations to a Cabinet committee. 
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16.4 Developing tikanga Māori based rehabilitation interventions for 

Māori offenders, in my role as Manager Māori Policy with the Department 

of Corrections.  This role involved shaping Corrections rehabilitation 

policy to accommodate tikanga based interventions. 

16.5 Obtaining formal approval from Māori for the Department of 5 

Corrections to apply concepts derived from tikanga Māori in the 

rehabilitation of Māori offenders.  

16.6 Developing protocols with mana whenua representatives for each 

Department of Corrections work site to utilise Māori customary and 

traditional practices (such as workplace pōwhiri) in their everyday work.  10 

There were over 200 individual sites at the time which each needed 

protocols developed with the people holding mana whenua.  As holders 

of mana whenua they were also the final authority on matters related to 

tikanga Māori within their respective rohe. 

16.7 Presenting to the Waitangi Tribunal on behalf of the Crown to 15 

explain why the Department of Corrections should be permitted to apply 

tikanga Māori in the rehabilitation of Māori prisoners.  This Waitangi 

Tribunal hearing was key to allowing the Department of Corrections to 

utilise tikanga Māori as the primary rehabilitation intervention for Māori 

prisoners.  20 

16.8 Enabling the inclusion of mana whenua based tikanga Māori 

concepts into the design of new prisons and into the design of the 

operating systems for the new prisons.  This approach acknowledged 

the sole authority of mana whenua to determine how tikanga Māori 

should be expressed within their rohe. 25 

17 My understanding and knowledge of tikanga Māori began developing 

during my time as a public servant.  In particular the importance of mana 

whenua to tangata whenua has been a recurring theme of my work for 

the past 30 years.  This experience helps to inform my understanding of 

mana whenua today.  A core feature of my previous roles was helping 30 

people and organisations better understand the aspects of mana 

whenua that are affected by their activities.  The intention was to avoid 

the basic mistakes the Crown is making in this case. 
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18 Since returning to Tauranga in 2008 I have continued to benefit from the 

guidance and mentoring of Dr Palmer. 

I. NGĀI TE RANGI – OUR IDENTITY AND OUR TIKANGA 

19 In this section I provide some background on my identity as Ngāi Te 

Rangi, to put my perspective on tikanga Māori into context. 5 

20 According to our traditions, Ngāi Te Rangi have held mana whenua in 

Tauranga Moana for more than 17 generations.  Together with Ngāti 

Ranginui and Ngāti Pūkenga we consider ourselves to be the three iwi 

of Tauranga Moana.  Ngāi Te Rangi descend from the people of the 

Mataatua waka and we are part of a Mataatua tribal confederation whose 10 

tribal territory extends from Ngā Kuri a Whārei on the shores of Waihi 

Beach to Tihirau (Cape Runaway).  

21 Te Rangihouhiri is the eponymous ancestor of Ngāi Te Rangi who led 

his people from their original home in the Whakatāne/Ōpōtiki region to 

eventually settle in Tauranga Moana.  Since that time, Ngāi Te Rangi 15 

have occupied Tauranga Moana together with Ngāti Ranginui, an iwi of 

the Takitimu waka and more latterly, also Ngāti Pūkenga, another 

Mataatua iwi who have settled in Tauranga Moana. 

22 Tikanga defines and prescribes our Ngāi Te Rangi understanding of how 

our world is ordered, and what we consider to be right and correct.  Our 20 

understanding of what is right or correct is based on commonly held 

beliefs within Ngāi Te Rangi. 

23 For instance, we believe that, together with Ngāti Ranginui and Ngāti 

Pūkenga ki Tauranga Moana, we have the exclusive right to exercise 

mana whenua in Tauranga Moana.  Our belief is supported by 25 

acknowledgement by other iwi that we hold mana whenua in Tauranga 

Moana and that has been the case since we first arrived here. 

24 In a contemporary context mana whenua for us means that we have the 

exclusive right to define how the cultural values and interests of tangata 

whenua are expressed and exercised within the geographic region we 30 

call Tauranga Moana. 

II. RELEVANT TIKANGA 

Whakapapa  
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25 Maori identity is bound up in whakapapa.  In my view, whakapapa 

(genealogical links) explains not just where and whom I as a Ngāi Te 

Rangi person am descended from, it also explains how I am related to 

everything right back to our origins as humans. Whakapapa explains our 

existence from our origins as human beings and it defines our 5 

relationships with all things that make up the universe. 

Mana whenua 

26 Kei te whenua te mana. Koina te tikanga o te “mana whenua”. The mana 

belongs to the land (and so too does the iwi): that is the essence of mana 

whenua.  10 

27 In my view, mana whenua is best expressed as the responsibility for 

exercising exclusive cultural authority in a specific rohe or location.  It is 

both the exercise of power over the land, and a corresponding 

responsibility for the land.  

28 The use of the term mana means that mana whenua is central to iwi 15 

identity.  Iwi exist as unique entities not just because of their specific 

whakapapa but also because of their very specific relationship with a 

place or whenua.  Iwi identity is intimately bound to place.  It is that 

relationship with a place or whenua that defines mana whenua.  Because 

mana whenua is central to iwi identity it is fiercely defended.  20 

29 Mana whenua also brings with it the obligation to protect tikanga as 

practised in the rohe or place over which an iwi exercises mana whenua.  

This is the cultural authority aspect of mana whenua. The right to say 

“this is how tikanga is exercised in this place”.  One test for mana whenua 

then is to determine the extent to which cultural authority, as a feature of 25 

mana whenua, is upheld by an iwi, and respected and acknowledged by 

other iwi. 

30 Mana whenua also carries with it the responsibility to care for the land, 

to care for Papatūānuku. This responsibility, also known today as 

kaitiakitanga, provides evidence of mana whenua in action.  Again a 30 

simple test for mana whenua is to look at who is actively protecting the 

Māori environmental values in that place. 

31 Mana whenua is the ultimate authority in respect of the land.  For Ngāi 

Te Rangi that means that all other relationships with that land are subject 
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to the approval of the hapū/iwi who holds the mana of the whenua.  No 

group can form new relationships with (or from a Western perspective, 

seek an “interest” in) that land without the consent of the mana whenua.  

Importantly, those relationships/interests that are endorsed by resident 

mana whenua iwi do not equate to mana whenua.  As I explain below, 5 

mana whenua cannot be “layered”. 

32 Rather, mana whenua is exclusive because it can only be held by one 

iwi.  Unlike interests in land, mana whenua is not divisible.  It is not 

possible for other groups to have mana whenua in respect of the same 

land. 10 

33 However, mana whenua is not the same as ownership in the Western 

sense of that word.  The idea that Māori could own land is not accepted 

because Māori consider that they are born of the land rather than born 

to the land.  This comes from the understanding of our place in the 

natural universe in which humankind emerged from the earth known as 15 

Papatūānuku or “Mother”.  To ‘own’ one’s mother would be considered 

preposterous and is also an explanation of the term tangata whenua or 

person of the land. 

How mana whenua is derived 

34 Mana whenua is derived from long held associations between the people 20 

and the land stretching back generations, and forged through the 

strength of whakapapa connections.  My understanding of our mana as 

Ngāi Te Rangi and the mana of the whenua is based in our story of how 

we got here.  

35 The relationship between Ngāi Te Rangi and Tauranga Moana began 25 

over 17 generations ago.  That relationship with this place is based in 

our history as an iwi and in our exercise of cultural authority in Tauranga 

Moana, which has continued unbroken since then. Our presence today 

is as it was in the times of our tūpuna.  Where there once stood tribal pa 

there now stand many of our marae.  Wherever I go in Aotearoa people 30 

know Ngāi Te Rangi and our living ancestral link to Tauranga Moana.  It 

is not enough to simply claim mana whenua over a place.  The claim 

must be kept alive just as the long burning fires of ahi kā must be kept 

alive.  
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36 Mana whenua is also generally accepted by Ngāi Te Rangi as deriving 

from take (claim, right) the more common of which are take tuku iho 

(generally accepted as mana whenua through gifting or marriage), take 

raupatu (mana whenua through conquest) or take taunaha (place 

naming that was used in some iwi as empirical evidence for ahi kā roa). 5 

Evidence of mana whenua  

37 We of Ngāi Te Rangi look to a combination of history and present day 

signs. 

38 History tells the story of how we came to be here, when we arrived here, 

and what has happened in the time we have been here.  For example, 10 

the history of Ngāi Te Rangi is one replete with stories of repelling raids 

by other iwi who were either seeking retribution for a previous insult or 

death or who were seeking to acquire the resources that we controlled 

as mana whenua. 

39 Another marker of history can be well known expressions used in 15 

oratory, which reference important landmarks and ancestors.  For Ngāi 

Te Rangi, these include: 

Mai Ngā Kuri a Whārei ki Te Tumu! (Our dominion runs from Nga Kuri a 

Whārei along the coast to Te Tumu near Papamoa and all of the lands 

that drain into Tauranga Moana). 20 

Tauranga Moana, Tauranga Tāngata (Tauranga the harbour/ocean, 

Tauranga the people). 

Pāpaki tū ana ngā tai ki Mauao (The waves beat continuously against 

the rocky cliffs of Mauao). 

40 For Ngāti Whātua Ōrākei, the tauparapara He Aha Te Hau speaks to 25 

their history in the Waitematā:  

He aha te hau e wawa ra, e wawa ra?  

He tiu, he rāki, he tiu, he rāki 

Nānā I ā mai te pūpūtarakihi ki uta  

E tikina atu e au te kōtiu  30 

Koia te pou, te pou whakairo ka tū ki Waitematā 

Ka tū ki Waitematā i oku wairangitanga E tū nei, e tū nei!  
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What was the wind that was roaring and rumbling?  

It was a wind in the north (the Treaty at Waitangi) A wind that exposed 

the mollusc pūpūtarakihi (symbolising the unfolding of a new order)  

And in my dreams I saw that I (Ngati Whātua) would fetch the 'wind' from 

the north  5 

To support the mana whenua (pou whakairo) at Waitematā 

41 In terms of present day signs, having a physical presence on the land is 

indisputably evidence of mana whenua and a lack of physical presence 

on the land speaks for itself.  The concept of ahi kā (the home fires) and 

ahi kā roa (the home fires that never go out) is used to confirm a 10 

permanent and unbroken occupation by an iwi of a place.  Today we 

would look for evidence that an iwi is exercising their mana whenua on 

the land and keeping their home fires burning by actively demonstrating 

kaitiakitanga. 

42 In our case as Ngāi Te Rangi we have long exercised ahi kā over the 15 

lands immediately adjacent to Hauraki iwi territory with three marae 

belonging to Tauranga Moana iwi at Otawhiwhi, Tuapiro and 

Rereatukahia near Katikati.  No other iwi (other than Ngāti Ranginui and 

Ngāti Pūkenga) has any such presence anywhere within Tauranga 

Moana.  The hapū of these three marae have been the main buffer 20 

between us and Hauraki and they have managed the tensions that occur 

through the relationships they have with the external hapū. 

Multiple associations in the same area 

43 Ngāi Te Rangi, when speaking of Tauranga Moana, are also 

acknowledging the presence of Ngāti Ranginui and Ngāti Pūkenga who 25 

also claim mana whenua in Tauranga Moana. This is because Tauranga 

Moana has been settled over a long period of time by these three iwi. In 

a sense, we each have “overlapping claims” to Tauranga Moana.  These 

overlaps have been managed by way of relationships that have 

developed over time.  Within Tauranga Moana iwi each of us can point 30 

to the places over which we hold exclusive mana whenua.  And within 

each of our iwi our respective hapū can point to the places over which 

they hold mana whenua. 
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44 For Ngāi Te Rangi (and Ngāti Ranginui), iwi mana and mana whenua 

are an aggregation of the mana held by our hapū.  Our hapū continue to 

negotiate the spaces between them as they always have, through the 

relationships that have formed between them.  But when it comes to 

matters of common interest that are better managed jointly rather than 5 

individually such as the harbour as a single and discrete entity, we three 

iwi have no issue with all of us exercising our mana whenua collectively.  

We share mana whenua for Tauranga Moana as a whole when dealing 

with any other entity in respect of Tauranga Moana.  

45 Overlapping claims and overlapping interests exist as a natural part of 10 

Māori reality. To be properly considered in the context of settling Treaty 

of Waitangi grievance claims they need to be considered within the 

context from which they are derived, that is within the context of tikanga 

Māori. Tikanga Māori requires that interests in land and territory be 

viewed as degrees of relationship of a people to that land or territory.  15 

46 Although my whakapapa allows me to claim relationships with many 

hapū and iwi, I would not claim to have equally strong relationships with 

all of the hapū and iwi to whom I have whakapapa links. My primary 

cultural identity derives from my home marae and hapū, the place where 

I live and the place I will go to when I die. But at certain times, those 20 

wider whakapapa connections, no matter how old or how distant, can be 

very important. For example, they can be revived in whaikōrero at a 

tangihanga to establish my relationship to the deceased. And in that way 

I am able to bring back to living memory our broader connections as iwi 

Māori. 25 

47 The important point is that just as with whakapapa connections, not all 

interests in land and territory are equal.  Mana whenua is the highest and 

most powerful form of interest that defines and governs all other 

interests.  There can be no “layering” of mana whenua.  There can, 

however, be layering of lesser interests over mana whenua interests, 30 

according to tikanga.  

48 For example, at Tōrere there is an old pā called Hākuranui, occupied for 

a time by our tipuna Te Rangihouhiri and his iwi who were later to 

become Ngāi Te Rangi. We return to Tōrere from time to time to pay 
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homage to that site and to rekindle our ties with Ngāi Tai, who are the 

iwi holding mana whenua of that place.  This is one example of a mana 

whenua endorsed overlapping interest that carries no rights for us but 

maintains our connection to the place and to Ngāi Tai. 

49 We recognise the same in respect of Hauraki iwi who we acknowledge 5 

have some connections in Tauranga Moana.  Using the heat map 

analogy, for our (Tauranga Moana Iwi) most intense areas of interest, 

Tauranga Moana would be burning hot across the whole moana. The 

heat signatures of Hauraki iwi would be barely visible in comparison 

reflecting their relatively weak links to the place. But in some cases those 10 

links deserve to be acknowledged forming, as they do, an important part 

of our shared history. 

50 However, in the context of Crown redress, these types of interests 

should each be considered in terms of their cultural context.  If, for 

example, a people have not kept their living link to a place alive, then 15 

they should not be awarded redress that elevates their legal rights 

beyond that which they could legitimately claim under tikanga.  As I will 

explain in a moment, by not taking into account the cultural nature of 

such interests they can be wrongly elevated to that of mana whenua.  

51 The Waitangi Tribunal’s notion of “layers of interests” and the Crown’s 20 

interpretation of this as meaning that all layers have equal merit, is a 

gross oversimplification of these relationships.1  Rather than layers of 

interests, cultural interests in this context exist as a complex series of 

relationships that exist alongside each other each with its own 

dimensions.  To accept all interests as having equal value in tikanga 25 

terms demeans the very tikanga that underpins such interests.  That 

tikanga places relationships to the natural universe including each other, 

above all else.  A conflation of these cultural interests displaces the true 

nature and intent of those interests which is to preserve relationships 

between hapū and iwi and the whenua that defines them.  Doing so 30 

provides a simple solution for the Crown but one that is least likely to 

correspond with reality.   

III. ISSUES WITH THE CROWN’S APPROACH TO OVERLAPPING 

CLAIMS  
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52 In preparing this section of my evidence, I have drawn on my experience 

negotiating with the Crown on behalf of Ngāi Te Rangi.  I am also 

generally familiar with the background to this case, and have reviewed 

Ngāti Whātua Ōrākei’s statement of claim and Deed of Settlement. 

The Crown’s approach elevates existing interests and creates new 5 

interests 

53 In my view, the biggest flaw in the Crown’s approach is that it elevates 

any type of cultural, traditional or historical interest to that of mana 

whenua.  The Crown does this by offering redress in the form of land, 

resource management rights, or statutory acknowledgments to an iwi on 10 

the basis that their “interests” are the same as those iwi who have 

traditionally held and exercised mana whenua in that place.  In doing so 

it actively undermines the mana and the rangatiratanga of the iwi who 

exercises mana whenua in that place. 

54 From a tikanga Māori perspective, redress on these terms acts as a 15 

powerful symbol that the settling group will be granted rights akin to 

mana whenua.  It does not matter that the Crown labels it as 

“commercial” redress.  The fact is that the Crown is offering redress in 

the area that implicitly awards invalid mana whenua equivalent authority, 

which then becomes embedded in legislation.  20 

55 The Crown’s approach therefore both elevates an existing right and 

effectively creates a new mana whenua right where none existed before. 

56 It is important to understand that the issue is not about which group 

ultimately gets the land.  It is about what a transfer from the Crown 

symbolises and what that says about who holds the mana whenua.  For 25 

example, I know that Ōrākei negotiated a solution with Ngāti Pāoa where 

Ngāti Pāoa was able to accept land within Ōrākei’s core area of interest, 

provided Ngāti Pāoa acknowledged that Ōrākei held the mana whenua 

in that area.  This meant that the terms of Ngāti Pāoa’s settlement did 

not erode Ōrākei’s mana whenua.  In return, Ōrākei acknowledged that 30 

Ngāti Pāoa has mana whenua in its respective core area of interest. 

57 Under the Crown’s approach, there is the conflation of differing layers of 

interests (what has been described as “flattening out”) to create a single 

set of interests which are then accorded the power of rights that are 
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indistinguishable from the rights of mana whenua.  A Crown settlement 

policy that treats all claimed interests in land or territory as being equal 

is an affront to tikanga Māori because it ignores the nuanced reality of 

Māori relationships to land and territory. 

58 I agree with the words which Justice Joe Williams used in Port Nicholson 5 

Block Settlement Trust v Attorney-General [2012] NZHC 3181:  

The problem with statutory acknowledgements and deeds of recognition 

in the modern era is that they do not reflect the sophisticated hierarchy 

of interests provided for by Māori custom. They have the effect of 

flattening out interests as if all are equal, just as the Native Land Court 10 

did 150 years ago. In short, modern RMA-based acknowledgements 

dumb down tikanga Māori. 

59 The error can be seen in the text of the Crown’s overlapping claims policy 

(the Red Book), which refers to the idea of a “threshold level of 

customary interest”.    This applies where there are overlapping claims 15 

to a site.  The Crown will only offer exclusive redress if a group has a 

“threshold” interest and there is other land or resource to offer to other 

groups.  This shows a clear error by the Crown in offering redress to any 

group above the “threshold”, without asking if they hold the mana 

whenua in that area. [334.22866] 20 

60 Another part of the Red Book that shows the Crown’s failure to 

distinguish between mana whenua and other interests is in the following 

passage: 

The Crown can only settle the claims of the group with which it is 

negotiating, not other groups with overlapping interests. These groups 25 

are able to negotiate their own settlements with the Crown. Nor is it 

intended that the Crown will resolve the question of which claimant group 

has the predominant interest in a general area. That is a matter that can 

only be resolved by those groups themselves. [334.22866] 

61 I agree it is not for the Crown to say who holds mana whenua in an area.  30 

But it is essential that the Crown knows who the mana whenua is before 

it offers redress in an area to another group.  That is because the mana 

whenua must be involved in any decision in respect of that land.  Where 

another group claims an interest or association with that land, it does so 
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based on its relationship with that place and with the people of that place, 

the mana whenua.  It is not right for the mana whenua to be cut out of 

that decision.   

62 At the moment the Crown’s stated policy is that it will not bother to find 

out who the mana whenua is and will not consult with them when making 5 

decisions about land within their rohe.  This shows a fundamental lack 

of respect for tikanga.  I agree that different types of interest require 

different types of recognition and acknowledgement. How that 

recognition and acknowledgement is expressed need not necessarily 

dilute the mana whenua of existing iwi but the simplistic approach taken 10 

by the Crown undermines our tikanga and undermines our relationships. 

63 In the case of Ngāi Te Rangi, the Crown erred in offering property and 

statutory rights-based redress to Hauraki iwi on the grounds that they 

have “cultural, traditional and historical interests in Tauranga Moana” 

without any assessment of the nature and extent of those interests.  15 

From Ngāi Te Rangi’s perspective, this represents a formal 

acknowledgement (whether intended or not) from the Crown that 

Hauraki holds mana whenua in Tauranga Moana when that has never 

been the case.  

64 The reality is that the Crown failed to adequately test the claims made 20 

by Hauraki in respect of Tauranga Moana.  In doing so the Crown 

ignored tikanga Māori, especially the sensitivities that exist around 

mana, and mana whenua.  The Crown relied primarily on a Waitangi 

Tribunal finding that Hauraki did have some interest in Tauranga Moana, 

either by way of past use and/or occupation, or by way of individual 25 

members of Hauraki iwi having their interests recognised in Tauranga 

Moana by the panels set up to restore lands confiscated by the Crown 

to the original owners.5  In neither case was the Crown willing to consider 

that the interests claimed by Hauraki iwi did not amount to mana whenua.  

The Crown cannot create mana whenua but it can, through legislative 30 

instruments such as Treaty settlement bills, create rights in law that give 

equivalent rights to mana whenua. 

65 This same mistake by the Crown has been made in respect of Ngāti 

Whātua Ōrākei and the property redress offered by the Crown within the 
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territory that has long been known as Ngāti Whātua mana whenua.  It is 

another example of the Crown wrongly treating all claimed interests in 

an area as equal to those of mana whenua.  

66 It seems inconceivable that such a simple but serious mistake could be 

made.  But the economic and political value to an iwi of having mana 5 

whenua authority imposed by way of legislation rather than by way of 

tikanga may perhaps explain the prevalence of the mistake.  The only 

legitimate source of authority for mana whenua is tikanga.  It should be 

a simple matter for an iwi to establish their mana whenua credentials in 

whichever territory they are laying claim to.  A Crown process that 10 

disables this aspect of tikanga Māori in order to expedite settlements 

dooms itself to ongoing failure. 

The Crown’s approach excludes meaningful involvement of mana 

whenua 

67 In my experience the Crown’s approach to settling overlapping claims 15 

leaves no room for any meaningful engagement with the group holding 

mana whenua in a particular area.  The mana whenua are not given 

enough, or in some cases any, time to respond to proposals or to 

properly resolve the issues with the cross-claiming group. 

68 For example, when the Crown offered redress in Tauranga Moana to the 20 

Hauraki iwi in December 2016, Ngāi Te Rangi only received two days’ 

notice before the intended date of signing of the Hauraki Deed of 

Settlement.  Generally, the Crown was slow to provide information to 

Ngāi Te Rangi and when it did it was incomplete.  The Crown also gave 

unreasonably short timeframes for Ngāi Te Rangi to respond to new 25 

information.  There were no principles in the way that the Crown dealt 

with Ngāi Te Rangi and the Crown was constantly shifting its positions 

throughout the process. 

69 The Waitangi Tribunal agreed in its Hauraki Settlement Overlapping 

Claims Inquiry Report, released in December 2019.  The Tribunal found 30 

that the Crown “prioritised advancing the Hauraki settlement at the 

expense of a proper consultation process” and in doing so breached its 

Treaty partnership obligation to us. [322.13717] 
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70 I understand that this same unfortunate policy has impacted upon the 

mana whenua of Ngāti Whātua Ōrākei in the same way it has for Ngāi 

Te Rangi.  The Hauraki iwi seeking mana whenua rights in Ngāti Whātua 

Ōrākei heartland are the same group who are seeking similar rights in 

Tauranga Moana. 5 

IV. A TIKANGA APPROACH TO OVERLAPPING CLAIMS 

71 In my capacity as iwi chairperson I have been involved in efforts with 

other iwi chairs to work with the Office of Treaty Settlements to develop 

a tikanga approach for Treaty negotiations.  

72 At its heart, a tikanga process to resolve the issues raised by overlapping 10 

claims is about reconfirming and acknowledging the complex 

relationships between the people, and between the people and the land.  

The process we envisage involves a conversation between the hapū or 

iwi asserting mana whenua status in a place.  Each party would describe 

their story of their relationship to the land and the conversation would 15 

continue until both parties were satisfied that the relationships were 

restored to a proper balance.  That would be achieved in different ways 

for different relationships.   

73 An example of this tikanga was demonstrated by Hauraki iwi when they 

were challenged by Te Arawa iwi over their denial of access to an 20 

important historical site in Hauraki iwi territory.  The dispute was resolved 

by Hauraki iwi exercising their responsibility as mana whenua and 

assuring Te Arawa that they would protect their site of significance and 

in return Te Arawa assured Hauraki that they would similarly protect 

Hauraki iwi wāhi tapu in Te Arawa territory.  Protection of wāhi tapu on 25 

a reciprocal basis is the ultimate tikanga solution to cross claims based 

on sites of cultural, spiritual or historical significance.  

74 The Crown has no need of involvement other than to enable this process 

to proceed.  In practice though the Crown has sought to manage the 

process in order to achieve a timely outcome.  In doing so the Crown has 30 

disincentivised one or both parties from committing to the process.  Time 

constraints imposed by the Crown on resolution processes encourage 

reluctant participants in the tikanga process to delay resolution in the 
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knowledge that under its present policies the Crown will make a 

determination.   

75 Because iwi mana is involved, a tikanga process involving conversations 

about mana whenua can only be resolved within a tikanga context.  

While this process may be seen as adding time to the settlement process 5 

it inevitably saves time in the long run by addressing up front the 

questions of mana that arise.  Doing so avoids the inevitable 

downstream delays caused by unresolved mana whenua issues.    

Ngāi Te Rangi’s approach to overlapping claims  

76 We of Ngāi Te Rangi have engaged with some ‘cross-claiming’ iwi and 10 

have successfully resolved our issues with them using a tikanga 

process. 

77 For example: 

77.1 Ngāti Hinerangi is a neighbouring iwi with whom some of our hapū 

have maintained a living relationship.  Implicit in that relationship are the 15 

stories of Ngāti Hinerangi that involve places in Tauranga Moana.  Ngāti 

Hinerangi were satisfied by the tikanga process that ensured their stories 

would be kept alive by Ngāi Te Rangi and their wāhi tapu would be 

protected by Ngāi Te Rangi just as our wāhi tapu in Ngāti Hinerangi 

territory would be protected by them.    20 

77.2 A similar agreement was reached with Ngāti Pāoa.  The 

culmination of that process was an accord or kawenata signed between 

our two iwi as part of a major celebration of our relationship. 

78 We are now seeking to have these conversations with Hauraki.  We have 

already started that process which has been temporarily interrupted by 25 

the Covid-19 lockdowns.   

79 I am confident that if left to our own devices we and Hauraki iwi are more 

than capable of resolving the issues between us. We already share a 

long standing relationship with each other that spans many generations.  

We also share a common view on the key aspects of tikanga Māori.  But, 30 

as I have explained above, it is important that the Crown gives us the 

time and space to do this without seeking to impose a settlement that 

does not accord with tikanga.   
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80 The Crown should heed the Waitangi Tribunal’s recommendations in its 

recent Hauraki Overlapping Claims Inquiry Report:7 

… we call for the Crown to actively demonstrate its commitment to 

tikanga when dealing with overlapping interests, including by facilitating 

the use of tikanga-based processes. While it is not the Crown’s role to 5 

devise such processes itself, it needs to do much more to provide space 

for them to operate as a means of testing overlapping interests, resolving 

conflict, and repairing relationships. [322.13717] 

Had the Crown understood this, it could have avoided the raruraru 

(troubles) it has caused to both Ngāi Te Rangi and Ngāti Whātua Ōrākei 10 

in attempting to “settle” overlapping claims in our rohe.  

Q. Thank you, Mr Tāwhiao.  We will come back to that document to get you 

to sign it in due course but if you could now please turn to your reply 

statement of evidence dated 4 December 2020 and, when you have that 

document. 15 

A. Yes. 

Q. Allow you to get some water. 

A. 4th of December 2020?  Yeah. 

Q. And if you could please commence reading that at paragraph 1. 

WITNESS READS BRIEF OF EVIDENCE IN REPLY 20 

1 In this statement of reply I address some of the key areas of 

disagreement between myself and the tikanga witnesses for Marutūāhu, 

Ngāi Tai ki Tāmaki, and Te Ākitai o Waiohua.  I also address some of 

the evidence of Crown witnesses relating to the Treaty settlement 

process.   25 

2 I comment primarily on the following topics:  

2.1 whether the Crown provides opportunities for tikanga processes 

to take place during Treaty settlement negotiations;   

2.2 whether mana whenua can be shared;  

2.3 the relevance of 1840 to tikanga; and  30 

2.4 the extent to which tikanga are universal.   

3 These are points raised by the defendants and interested parties in their 

evidence.  In some places I respond to particular statements, but the fact 
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that I do not address a particular statement should not be taken as my 

agreement with that statement.  

4 I repeat that my role in this proceeding is as an independent expert 

witness and that I have read and understood the code of conduct for 

expert witnesses.   5 

The Crown’s evidence on how it deals with overlapping claims  

5 In her affidavit, Lilian Anderson explains the Crown’s general approach 

to resolving overlapping claims.  She says that the Crown “directs its 

efforts” towards understanding the narratives of different groups, and 

that the Crown’s approach to redress is then informed by that dialogue.  10 

She also says that “Crown policy ensures that tikanga concepts can be 

utilised by groups at any stage of negotiation”.    

6 Our experience as Ngāi Te Rangi has not found this to be true.  This is 

primarily because of the time limits that the Crown imposes on iwi and 

hapū in undertaking this dialogue.  This means that the outcome of the 15 

dialogue only occasionally reflects the actual needs of the parties and 

more often represents a compromised position in order to suit Crown 

imperatives to settle sooner rather than later.  

7 In my previous brief I explained how the Crown failed to engage with 

Tauranga Moana before offering redress in Tauranga Moana to the 20 

Hauraki iwi.   There was no effort from the Crown to understand the 

narratives of our Tauranga Moana iwi and hapū before doing that.  Nor 

were we given any time to resolve the issues with the Hauraki iwi using 

a tikanga based process.  

8 It is only after seeking an urgent inquiry by the Waitangi Tribunal that we 25 

have now been given the space to talk with our Hauraki neighbours, a 

process which we are beginning next month (December 2020).   

9 In practice the Crown continues to relegate tikanga Maori to a 

subordinate role in the process rather than making it central to the 

process. It is disingenuous to claim that because tikanga processes can 30 

be used, they are used. The Crown has an obligation to not merely make 

it possible to apply tikanga but to actively support and enable iwi to do 

so rather than incentivising behaviour that is antithetical to tikanga Maori.  
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10 In her affidavit Ms Anderson acknowledges that there is an inherent 

tension between settling claims without delay and preserving 

relationships with and between Māori.    I agree with this statement and 

would only add that the Crown resolves that tension by prioritising 

speedy settlements over durable, sustainable and mana enhancing 5 

settlements.    

Whether mana whenua can be shared  

11 In their evidence the defendants and interested parties take issue with 

the idea of mana whenua as an exclusive concept.   They emphasise 

that whakapapa connections are layered, complex and often shared, 10 

including in respect to land.  

12 In my previous brief I stated that according to Ngāi Te Rangi tikanga, 

mana whenua can only be held by one iwi or hapū in any particular area.    

In my reply I wish to clarify two points upfront:   

12.1 First, the idea that only one iwi or hapū has mana whenua is not 15 

to say that that extinguishes another group’s whakapapa connections or 

associations with that land.  Those connections are important and should 

be honoured.  Indeed, the mana whenua has a responsibility to 

recognise and protect them.  But that is not the same as shared mana 

whenua.  I return to this point again below.  20 

12.2 Second, I acknowledge that there may be some instances where 

an uneasy peace is achieved between contesting hapū/iwi by agreeing 

to disagree over who holds mana in a place.  Rather than a shared mana 

whenua I see this more as a negotiated space between hapū/iwi over 

contested territory.  Those spaces are always at the borders, rather than 25 

in the heart of, a hapū or iwi’s territory.  

Mana whenua is the right to exercise authority over a territory  

13 To respond to the defendants’ and interested parties’ evidence I need to 

explain in more detail what mana whenua is and is not according to Ngāi 

Te Rangi tikanga.    30 

14 In its simplest sense, we view mana whenua as the ability to exercise 

authority over our territory in relation to our neighbours.  That includes 

exercising authority over access to the territory and its resources.  
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15 The imposition of rāhui is one of the clearest indicators as to who holds 

mana whenua in a place.  There is never a question about who has the 

authority to do that in any particular area, even in Tauranga Moana 

where we have 24 hapū communities living side by side and each 

exercising their own mana whenua.    5 

Mana whenua is integral to hapū identity   

16 In Ngāi Te Rangi’s view every hapū must have a place where they 

exercise exclusive mana whenua.  A place where they can say that 

nobody disputes that they belong there.  Without that place a hapū 

cannot maintain their identity as a discrete group.  If all their mana 10 

whenua is shared, then they have no identity that is separate from those 

who they share it with.  

17 It is for this reason that I cannot understand the evidence from 

Marutūāhu and Ngāi Tai ki Tāmaki saying that their tikanga do not 

recognise the concept of exclusive mana whenua.7  Every hapū has their 15 

own place and in that place they have the authority to permit or deny 

access to the whenua and its resources.  This does not deny the 

connections that other groups may have with that place based on 

whakapapa or history.  

18 The idea of being anchored to a place goes to the heart of how we as 20 

Ngāi Te Rangi recognise other hapū as being distinct from one another.  

Iwi identity is inherently territorial.  I had always understood that this 

principle was accepted throughout Māoridom.  

Connection without continued ahi kā   

19 Several of the defendants’ and interested parties’ witnesses refer either 25 

to sites of significance or to places where hapū had a right to gather 

resources as evidence of their continued mana in those places.  This is 

despite the fact that they have not maintained their ahi kā roa there.  

20 I do not intend to speak to the strength of these specific connections.  

But I observe generally that while shared interests, histories and 30 

connections are common they do not usually give rise to a right to 

exercise authority in that place – to mana whenua – without continued 

ahi kā.  In Ngāi Te Rangi’s view mana whenua can only be maintained 

by keeping the home fires lit.  
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21 To give some examples:  

21.1 When I was growing up my grandparents and I would stop at 

Ohiwā Harbour and gather kaimoana.  This is an important place for 

gathering food for many iwi.  Te Kahautu Maxwell touches on the 

different interests in Ohiwā Harbour in his evidence.  It is only now that I 5 

realise my grandparents were exercising a right to gather food there as 

Ngāi Tai from Tōrere.  However, those were not mana whenua rights in 

the sense that my grandparents could not exclude anyone else from 

gathering food there.  They were shared rights to gather resources, 

exercised with the permission of those holding mana whenua there.  10 

21.2 In Tauranga Moana we had reciprocal resource sharing 

arrangements with certain of our Hauraki neighbours.  Hauraki would 

come over to the northern parts of the harbour to collect kaimoana with 

the explicit permission of the mana whenua here.  In return, some of our 

people would go into the hills to collect birds, moving into areas where 15 

other iwi held the mana whenua.  This arrangement was never seen as 

evidence that we had mana whenua in Hauraki or vice versa, rather it 

was an exercise of manaakitanga to share resources with our 

neighbours.  

22 I will also respond to some of the examples in Te Kahautu Maxwell’s 20 

evidence because they relate to Ngāi Te Rangi.  At paragraph [139], Te 

Kahautu refers to the pā site Tawhiti-rahi or Tawhiti-nui, which was 

occupied by Ngāi Te Rangi during the time of Te Heke a Te Rangihouhiri.  

It is true that Te Whakatōhea still recognise Ngāi Te Rangi’s connection 

with Tawhiti-rahi and that Ngāi Te Rangi still travel to visit Tawhiti-rahi 25 

regularly.  We have historical and whakapapa connections with Tawhiti-

rahi but would never claim to exercise mana there.   

23 At paragraph [140], Te Kahautu talks about Hākuranui, an old Ngāi Te 

Rangi pā site at Tōrere.  I addressed Hākuranui in my first brief at 

paragraph [48].  I repeat what I said then, which is that Ngāi Te Rangi 30 

pay homage to that site to rekindle our ties with Ngāi Tai.  However, we 

would never claim that that connection gives us mana whenua rights at 

Tōrere.  It is an example of an overlapping interest that gives us a 

connection to Ngāi Tai but does not permit us to exercise authority there.  
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24 Insofar as he is referring to Tawhiti-rahi and Hākuranui, I would therefore 

disagree with Te Kahautu’s statement at [144] that “iwi still hold mana 

over these areas through whakapapa; through whanaungatanga; and 

through histories”.  We are still connected to these places but we do not 

exercise mana whenua there.  I would say the same of other groups who 5 

are connected with a place but who have not maintained ahi kā there, 

although I acknowledge that their tikanga are different from ours.  

The authority and responsibility of mana whenua to recognise other 

hapū’s connections within their territory  

25 In Ngāi Te Rangi’s view, because we are mana whenua in Tauranga 10 

Moana, it is up to other hapū to prove to us that they belong here 

according to our tikanga.  They would have to satisfy us in terms of our 

understanding of tikanga.  

26 I turn to consider the types of connections that the Marutūāhu witnesses 

have spoken of in Tāmaki.  One example of the placing of the Marutūāhu 15 

Mauri and of Hotunui at Pukekawa Maunga.  Another is Te Routu o 

Ūreia, a site of significance near Point Erin associated with Marutūāhu 

tupuna Ūreia.   Another is Waipapa, a site used by Marutūāhu for 

seasonal kaimoana harvesting and as a base for trading with settlers.    

27 I do not comment on the significance of those connections specifically, 20 

that is a matter for the iwi and hapū of Tāmaki to determine in 

accordance with their tikanga.  However, if another iwi or hapū were 

claiming connections of this kind in Tauranga Moana it would not be 

enough to show us that they exercise mana whenua here according to 

our tikanga.  That is because they are not evidence of continued ahi kā.  25 

While we would recognise such connections and interests we would not 

say they amount to mana whenua.   

28 We have had several of these types of conversations with our 

neighbouring hapū about their connections in Tauranga Moana. The 

most obvious result of that is Te Tatau Pounamu between Ngāi Te 30 

Rangi, Ngāti Ranginui, Ngāti Pūkenga and Ngāti Pāoa.  The Tatau 

confirms Ngāti Paoa’s connections and links to Tauranga Moana in a 

way that does not undermine our mana whenua and mana moana.  We 

have the responsibility of honouring those connections and making sure 
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they are not forgotten.  At the same time, recognising those connections 

does not mean that we concede our mana whenua.  

The relevance of 1840  

29 At paragraph [28] of Morehu Wilson’s brief, he says there is no relevance 

of 1840 to tikanga.    5 

30 I agree that tikanga is about what is practised and exercised rather than 

what is claimed as a historical artefact.    

31 The difficulty in determining current interests is how to take account of 

the fact that colonisation disrupted the natural evolution of people and 

places.  Ngāi Te Rangi’s view is that the position at 1840 is a useful 10 

indicator of interests but that those interests had to be maintained 

through time by exercising ahi kā in order to hold on to mana whenua.    

32 There were several iwi and hapū (including Hauraki) who left Tauranga 

Moana following the Crown’s raupatu.  In our view what that signifies is 

that they had somewhere else to return to where they absolutely held 15 

mana whenua, a place where they could be safe.  In Ngāi Te Rangi’s 

case we had nowhere else to go because Tauranga Moana is our only 

place.  We had to stay here or we would have stopped existing.  

33 From our perspective, the fact that we as Ngāi Te Rangi were here 

before 1840 and have remained here despite the Crown’s oppression of 20 

us means that we continue to hold mana whenua here.  This is in 

contrast to those who may have been here at 1840 but who have since 

returned to other places.  

Commonality of tikanga  

34 In his evidence Dr Korohere Ngāpo states that there is no universal 25 

tikanga as it relates to whenua.13  

35 I agree that tikanga is determined by those people who hold the authority 

and ability to define it.  In that sense it is highly localised and is indeed 

an expression of mana motuhake, mana whenua, and rangatiratanga.  

36 But in my view Dr Ngāpo’s statement takes that idea too far.  Tikanga is 30 

not completely unique to each hapū or iwi.  If there was no commonality 

among these ideas we could not have functioned as a Māori society.  We 

have to have shared ideas of how the universe came to be and of what 

is right in order to interact with each other.  
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37 For example, our respective iwi traditions all share a common korero (or 

versions of) around how our universe came to be.  There is also a shared 

understanding about the importance of territoriality to identity, as I have 

explained above.                               

38 There are also examples specific to whenua.  The tikanga around 5 

raupatu is one.  The basic understanding was that if you took the land 

and you held it, it was yours.  There was no doubt about that.  While 

there may have been regional variations around the application of 

raupatu in specific scenarios that basic understanding holds true.  

Q. Thank you, Mr Tāwhiao.  In that reply brief, if I could just take you back to 10 

page 5 and to paragraph 21.1.   

A. Yeah. 

Q. I noted in the fourth to last line that you made a correction to the word 

“parents” and said grandparents.  Is that a correction you wish to make? 

A. Yes.  There is another correction too.  I notice that we have misspelt 15 

Kahautu’s name as “Kaihautu”.  It should be Kahautu. 

Q. If you have a pen handy and you could make both of those changes 

please. 

A. Yeah. 

Q. And then please initial in the margin.  Thank you. 20 

MR GRAHAM ADDRESSES THE COURT (11:07:51) 

EXAMINATION CONTINUES:  MR GRAHAM 

Q. Mr Tāwhiao, if you would now sign your first statement of evidence at the 

end of page 80 on the final page.  And if you could date it with today’s 

date which is the 16th of March.  And the same with your reply brief, on 25 

page 9 after paragraph 38.  Thank you, Mr Tāwhiao.    

COURT ADJOURNS: 11.09 AM 

  



1240 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

COURT RESUMES: 11.43 AM 

MR MAHUIKA ADDRESSES THE COURT – DELAYS (11:43:33) 

CROSS-EXAMINATION:  MR MAHUIKA 

Q. I do have a few questions of you, Mr Tāwhiao, so tēnā koe. 

A. Tēnā koe. 5 

Q. It does feel a bit odd calling you Mr Tāwhiao, we know each other quite 

well, but that’s the nature of these things.  And what I took from your 

evidence is that you give your evidence about tikanga and you overlay it 

with your perspective and experiences as a member of Ngāi Te Rangi, is 

that a fair summary? 10 

A. Yes. 

Q. And in your evidence you refer to Ngāi Te Rangi as being one of the iwi 

of Mataatua? 

A. Yes. 

Q. And in doing so you refer to the saying “Mai Ngā Kuri a Whārei ki Tihirau” 15 

that's correct, isn't it? 

A. Yes. 

Q. And what Mai Ngā Kuri a Whārei ki Tihirau is, is a description of – let’s 

not call it the territory, but the areas that the peoples of Mataatua occupy, 

is that a fair description of it? 20 

A. Yes, that's right. 

Q. And those sorts of descriptions are very common, aren’t they, in the Māori 

world? 

A. Yeah, they’re almost central to the Māori world, yep. 

Q. So other examples that came to mind were: “mai Paritu ki Turakirae”, for 25 

Ngāti Kahungunu, you’re familiar with that expression? 

A. Yes, I have heard. 

Q. Or for the people of Te Arawa, you would say: “mai Tongariro ki Maketū”, 

that's correct, isn't it? 

A. Yes, that’s a more common one, yeah. 30 

Q. And in the case of Ngāti Pāoa, they say: “mai Matakana ki Matakana”? 

A. I have heard that, yes. 
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Q. Now you may not agree with that, but that’s – I'm putting it to you more 

for the purposes of the way that Māori people associate themselves with 

a place or with a territory, that’s what those sayings are all about, isn't it? 

A. Yes. 

Q. So what they do is that they ground you in a particular place or in a 5 

particular region, don’t they? 

A. Yes, they do. 

Q. In the same way that you might have a tribal saying, so if I think of Ngāti 

Porou, where I'm from, we say: “ko Hikurangi te maunga, ko Waiapu te 

awa, ko Ngāti Porou te iwi.”  And so what we do in saying that is that we 10 

associate ourselves with that mountain, with that river, and we are the 

people that are there.  That’s essentially what those sayings say, isn't it? 

A. I think they're saying more than that.  It’s saying and we challenge 

anybody to defy that. 

Q. Yes, so that we are putting down our tribal markers and associating 15 

ourselves as the people that hold mana whenua in that place, aren’t we? 

A. Yes. 

Q. And if I look at the waka Mataatua, mai i Ngā Kuri-a-Whārei ki Tihirau, I'm 

familiar with Tihirau, which is Cape Runaway, that's correct, isn't it? 

A. Yes, that's right. 20 

Q. And Ngā Kuri-a-Whārei I think is, is it Waihi or somewhere in that vicinity? 

A. It has been, the mouth of the stream of the Waiororo has been recent – 

has been latterly accepted as the place of Ngā Kuri-a-Whārei, but I think 

that was more of a negotiated place, because given the story about how 

that kōrero came about, one can imagine sitting off the shore of the Bay 25 

of Plenty and looking from one mountain peak, Moehau, to Tihirau and 

saying: “all of this place is rāhui.”  That has recently been shifted, 

according to another kōrero about Ngā Kuri-a-Whārei and the dogs of 

Kurei and the barking to a reef off Waihi Beach.  So yeah, for present day 

purposes it has become Waiororo Stream on Waihi Beach. 30 

Q. And that’s a significant area, isn't it? 

A. It is. 

Q. But within that area and within the waka of Mataatua, there are a number 

of iwi, aren’t there? 
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A. Yes. 

Q. So there’s Te Whānau-ā-Apanui at the Ngā Kuri-a-Whārei end, that's 

correct, isn't it? 

A. Yep. 

Q. There’s Te Whakatōhea? 5 

A. Yep. 

Q. There’s Ngāi Tūhoe? 

A. Yep. 

Q. There’s Ngāti Awa, there’s Ngāi Te Rangi. 

A. Yep. 10 

Q. And Ngāti Pūkenga, and there may be others within that geography, but 

within that geography the point is, there are a number of iwi, aren’t there? 

A. Yes, there are. 

Q. And when you say Ngā Kuri-a-Whārei ki Tihirau, you’re not meaning that 

Ngāi Te Rangi holds mana whenua itself throughout that entire rohe, do 15 

you? 

A. No, that’s a statement of our connection to Mataatua. 

Q. So each of the iwi of Mataatua will be associated and hold mana whenua 

in respect of a specific area within the broader takiwā of the Mataatua 

waka, that's correct, isn't it? 20 

A. Yes, it is, and for Ngāi Te Rangi that is Ngā Kuri-a-Whārei ki Te Tumu. 

Q. And Te Tumu is down towards Papamoa as I understand it? 

A. That's right, yep. 

1150 

Q. And also as I understand the history of Ngāi Te Rangi, there was a 25 

broader area at one point that Ngāi Te Rangi may have said that they 

held mana whenua over, on the basis of the conquest of Te Rangihouhiri 

and his uri, is that fair, I mean I'm speculating a little, I don't recall the 

history that well. 

A. I'm not aware of that boundary having been shrunk or reduced from its 30 

original intent. 

Q. So that’s the area then you’re saying that has always been the territory of 

Ngāi Te Rangi for the last 17 or 18 generations? 

A. Yes, as far as we understand it today. 
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Q. And if you look at the situation within Ngāi Te Rangi, so as I understand 

the story, Ngāi Te Rangi spent time at Opotiki, that's correct, isn't it? 

A. Yes. 

Q. At Whangara Mai Tawhiti on the East Coast, at Tōrere and Whakatane? 

A. Yep. 5 

Q. Before finally settling on the lands within Tauranga Moana, that's correct, 

isn't it? 

A. That's right, yes. 

Q. And as I understand it also, the original take to the whenua at Tauranga 

Moana, there was a tīpuna connection through Whaene,  10 

is that correct? 

A. Yep. 

Q. And then what happened, however, the original take was a take raupatu 

by the uri of Te Rangihouhiri and Te Rangihouhiri himself, so there was 

a mix of those two things, is that correct? 15 

A. That's right. 

Q. And the point of relaying that is that, there was a whanaungatanga 

throughout Mataatua, isn't there? 

A. Yes, there is. 

Q. So there’s common descent to the waka Mataatua? 20 

A. Yes. 

Q. And that in itself isn't enough for any iwi of Mataatua to claim mana 

whenua across that entire rohe, is it, a whanaungatanga connection? 

A. No. 

Q. There has to be more than that in order to establish mana whenua in a 25 

place, doesn’t there? 

A. Yes, there does. 

Q. So what you need is, you need a take to that whenua, don’t you? 

A. Yes. 

Q. So the original take for Ngāi Te Rangi within Tauranga Moana was take 30 

raupatu? 

A. That's right. 
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Q. So by virtue of conquest of that land.  The next thing that occurred there 

was occupation of that land by the descendants of Te Rangihouhiri, that's 

correct, isn't it? 

A. There was continued occupation and dominance, yes. 

Q. So the establishment of ahi kā roa, first of all? 5 

A. Yep. 

Q. And then the ability to hold onto that territory, that's correct, isn't it? 

A. Yes. 

Q. And subsequent to that initial occupation there remains a take to the land 

as it passes down through the generations, that's correct, isn't it? 10 

A. Yes. 

Q. The take at that point would be take tupuna, so it would become 

something which is passed down through the generations having initially 

been established by virtue of take raupatu? 

A. Yes, well take tupuna means handing down take raupatu, the traditions 15 

of take raupatu. 

Q. So the take raupatu is the original take? 

A. Yep. 

Q. And subsequent generations inherit it, and so the principle of take tupuna 

would also apply in that sort of situation? 20 

A. Yes. 

Q. So you have a combination of those particular things which give rise to 

Ngāi Te Rangi having mana whenua within Tauranga Moana, that's 

correct, isn't it? 

A. Yes. 25 

Q. So its whanaungatanga is an aspect, but it is accompanied by take 

raupatu or take tupuna, a take to the land, that's correct, isn't it? 

A. Yep. 

Q. And the thing that gives you the status on that land is the exercise of ahi 

kā roa? 30 

A. The thing that gives us status on the land originates from take raupatu, 

yes.  Everything else flows from that. 

Q. But the ahi kā roa is the thing that establishes it? 

A. Yes, that’s how it is maintained. 
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Q. Because you could fight a battle in a place, defeat a people, but never 

stay there and never occupy it, that's correct, isn't it? 

A. Yeah, and in fact that happened. 

Q. So you would never establish ahi kā roa in that situation, would you? 

A. No.  They were battles fought mainly to extract revenge, rather than – so 5 

they were raids of utu in retribution rather than raids of occupation. 

Q. And so if I consider the iwi of the Mataatua waka, I assume Mataatua act 

together for certain purposes? 

A. Yes. 

Q. And you do that as required or when appropriate, don’t you? 10 

A. Yes. 

Q. But when the people of Mataatua act together, each of the iwi within the 

Mataatua coalition retains its own mana, doesn’t it? 

A. Yes, absolutely.  We participate as iwi rather than as Mataatua. 

Q. And so you retain your mana whenua within the areas in respect of which 15 

you have established mana whenua, don’t you? 

A. Yes. 

CROSS-EXAMINATION:  MR ALLAN 

Q. Tēnā koe, Mr Tāwhiao. 

A. Tēnā koe. 20 

Q. You mention in your statement that Ngāi Te Rangi is bound through 

whakapapa connections to Ngāti Whātua Ōrākei, and in addition to those 

connections you yourself have a long-standing personal relationship with 

Ngāti Whātua Ōrākei? 

A. Yes. 25 

Q. One that started some 28 years ago, if my maths is right, going back to 

1993 when you were working as a public servant for LINZ, is it? 

A. Yes. 

Q. Further to that foundation, you say that Ngāi Te Rangi has developed a 

special bond with Ngāti Whātua as a result of what you call shared 30 

concerns in relation to Crown policy? 

A. Yes. 
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Q. Indeed, those shared concerns have strengthened your bond, so bonds 

forged through adversity as such, are they, Mr Tāwhiao? 

A. Yes. 

Q. In a practical sense, how have those bonds been strengthened in that 

way, through korero between yourself and individuals within Ngāti 5 

Whātua, between hui between the iwi or – can you explain that to us? 

A. Primarily through a return to the historical links between us and the 

reinforcement of those, and in particular the intermarriage of members of 

Ngāti Whātua Ōrākei with one of our hapū, at Maungatapu.  As well as 

contemporary relationships with them. 10 

Q. When you say your relationship has strengthened as a result of your 

shared concerns, I suppose another way of asking is, how have you 

shared those concerns and discussed them between yourselves, how 

has that occurred? 

A. How has that occurred?  In a number of ways really.  Probably the most 15 

significant way is of our continuing support, their case against the case in 

its dismissal of tikanga Māori, something we share in common.  Not just 

with Ngāti Whātua but with a number of other iwi as well. 

Q. And what support has Ngāi Te Rangi – when you talk about support, is 

this support you personally have provided or Ngāi Te Rangi more 20 

generally, or both? 

A. I think it’s more of a case of moral support from – it’s impossible for me to 

talk about Ngāi Te Rangi and me as separate, so they're the same thing. 

Q. And how has that moral support manifested? 

A. By discussing areas of common interest and concern and the issues 25 

related to their particular concerns. 

Q. Now Ngāi Te Rangi and other iwi, TMC iwi, TMC being the Tauranga 

Moana Collective iwi, brought an urgent claim in the Waitangi Tribunal, 

and that was heard in 2019, wasn’t it? 

A. Yes. 30 

Q. And I asked you questions about that at that hearing, didn’t I? 

A. Yep. 

1200 
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Q. And now TMC was a collective that had been formed to share governance 

over the Tauranga Moana?  

A. I think it – 

Q. What I mean here, Mr Tawhaio, is through the establishment of the 

Tauranga Moana governance group? 5 

A. I think that it would be more true to say that TMC was formed in response 

to a Crown’s preference to be dealing with larger rather than smaller 

groups and, having formed it, it then seemed like the obvious body to be 

considering co-management with the Crown of the harbour. 

Q. And the three TMC iwi, which would be Ngāi Te Rangi, Ngāti Pūkenga 10 

and Ngāti Raninui? 

A. Yeah. 

Q. Each had negotiated what were called seats on the Tauranga Moana 

governance group, hadn’t they, the TMGG? 

A. Yes. 15 

Q. And the concern that brought you to the Waitangi Tribunal was that a 

concern that Hauraki, or iwi of the Hauraki Collective, would receive a 

seat on that governance group too, wasn’t it? 

A. That was what the Crown was proposing, yes. 

Q. Yes.  And your key concern was that the iwi of the Hauraki Collective 20 

through that group might receive equal rights of co-governance over the 

Tauranga Moana, is that right? 

A. That was the intention of the Crown’s proposal. 

Q. Whereas TMC iwi considered the Hauraki iwi, or did not consider the 

Hauraki iwi to have the mana moana justifying that level of participation, 25 

that equal level of participation? 

A. Yes, that’s right. 

Q. There were other redress concerns too, weren’t they, just to be complete, 

there was redress in relation to the Athenry Forest, certain RFR redress 

which was up around Te Puke – 30 

A. Yep. 

Q. – in that area?  And then there were redress instruments, I think the 

instruments initially were statutory acknowledgements and a 

conservation management plan? 
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A. Yeah. 

Q. But the critical focus at the hearing, I mean all of this was in issue, but the 

critical focus particular – or concern particularly was on the Tauranga 

Moana governance arrangements, wasn’t it? 

A. I think that was the flashpoint. 5 

Q. Yes. 

A. That there were a number of issues as a result of the Crown’s 

extraordinary incompetence in bringing about a settlement in Tauranga 

Moana. 

Q. I recall your evidence in relation to flashpoint and I might take you to that 10 

actually later.  Now that hearing lasted a full week at the Waiwhetu Marae 

a couple of years ago, didn’t it? 

A. Yes.  

Q. And representatives of Ngāti Whātua Ōrākei were in attendance 

throughout that hearing, weren’t they? 15 

A. I recall seeing them there, yeah.  There were a number of iwi present 

during the – throughout the hearings and I do recall some Ngāti Whātua 

people being present, yeah. 

Q. And Mr Hawke was one of those, wasn’t he, he gave evidence earlier in 

this hearing?  If you can’t recall, you can’t recall. 20 

A. I don’t recall.  But I do know there were Ngāti Whātua people, Ōrākei 

people there. 

Q. And that was reflective I suppose of these strengthened bonds that you 

spoke about a moment ago? 

A. I think the fact that there were a number of iwi there was also reflective of 25 

the growing dissatisfaction or concerns about the way that the Crown had 

been conducting its Treaty settlement negotiations. 

Q. You say the issues in this are so similar, it’s at paragraph 11 of your 

primary statement, are so similar to those arising in this litigation and that 

it is as a result of that that you’ve been able to do considerable thinking 30 

about those.  And it’s your view, isn’t it, and you say this, that it was a 

brave decision on the part of Ngāti Whātua Ōrākei to bring this litigation, 

you explain that if the courts are the only way that Ngāti Whātua can 

legitimately defend their mana whenua, then needs must? 
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A. Yes. 

Q. Now, I expect that the fact of this litigation, the filing of this litigation, the 

instigation of this claim came as no surprise to you.  Or did it? 

A. I think I was surprised by the fact that others were beginning to see the 

inherent problems in Crown policy that we were experiencing on a daily 5 

basis.  I was surprised that another iwi was going – was prepared to take 

the risk of challenging clear Crown policy.  But I welcomed it. 

Q. Did you convey your support for the litigation having welcomed it as 

you’ve just explained to Ngāti Whātua? 

A. I think what we did convey was our support of a challenge towards Crown 10 

policy.  Litigation was not our preferred option in terms of resolving that 

issue but from my understanding for Ngāti Whātua they were left with few 

other options, few other avenues to actually address this. 

Q. And where did you get that understanding from? 

A. As a settled iwi there were some matters that they were going to have 15 

difficulty re-litigating.  And also there had been, or I had observed a 

general reluctance amongst iwi to actually open up what had happened 

to them during the settlement process where they had experienced 

exactly similar effects as we were having but had felt inclined not to 

comment on them because to do so would have undermined the whole 20 

Treaty settlement.  Such was the control the Crown had over iwi in settling 

that you couldn’t even complain about the process publicly without fear of 

having been sent, as we were, of being threatened to be sent to the back 

of the queue. 

Q. Turning to the case of Ngāti Whātua Ōrākei, you said if the courts are the 25 

only way that they can legitimately defend their claim, then needs must.  

Where did you come to understand that “needs must” in the case of 

Ngāti Whātua Ōrākei? 

A. By that I meant that they were also facing a similar problem to us in an 

attack on our identity. 30 

Q. And where did you get that understanding from?  How did you know or 

come to believe that? 

A. How did I know that?  Because the nature of the case that we’re taking, it 

was exactly the same, where they were being asked to accept an erosion 
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of their cultural identity in order for the Crown to facilitate settlement with 

other iwi. 

Q. Based on your kōrero and discussions with Ngāti Whātua Ōrākei in 

relation to the issue? 

A. Primarily with them but certainly not exclusively with them. 5 

Q. With whom in particular? 

A. You mean individual? 

Q. Mmm. 

A. When I’m talking to Ngāti Whātua Ōrākei, I tend not to – when I’m talking 

to them as Ngāti Whātua Ōrākei, I’m not sure that I’m distinguishing 10 

individuals.  I suppose the person I have had most communication with, 

both directly and indirectly, has been Ngarimu Blair.  Who else?  Sharon 

Hawke.  About this particular case?   

Q. Mmm. 

A. Taiaha Hawke.  Marama, Marama – she – Davidson I think, yeah, she 15 

holds the chair. 

Q. Marama Davidson? 

A. Royal.  Sorry, Marama.   

Q. All right, well thank you for testing your memory for me, Mr Tāwhiao.  Now 

as I understand it, you haven’t undertaken any particular research into 20 

Crown policy and its history, rather you’re giving evidence based upon 

your own experience with it? 

A. Yes. 

1210 

Q. That being the experience of, I suppose it’s really a shared experience 25 

between Ngāi Te Ranga and the other TMC iwi to some extent? 

A. Yeah, I'm not sure that the other TMC iwi had explored these issues to 

the extent that we were. 

Q. And it’s that experience that forms the basis of the expert evidence that 

you give, namely as to the tikanga implications of Crown policy? 30 

A. Yes. 

Q. Do you think that your evidence and the concerns in the way you have 

expressed them in your written statements fairly summarise the 

overlapping claims process as it unfolded in Ngāi Te Rangi’s case? 
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A. I think it fairly explained our experience of it. 

Q. In giving me that response, do you concede that there might be other 

perceptions or interpretations of what happened in your case? 

A. I'm sure there are, and those different perceptions arose during the 

Waitangi Tribunal hearing.  Primarily from the Crown. 5 

Q. When you say that if the courts are the only way Ngāti Whātua can 

legitimately defend their mana whenua, through the words “legitimately 

defend”, you’re speaking to more than tikanga implications of Crown 

policy, aren’t you, you’re speaking to a factual issue that lies at the heart 

of this case, namely who has mana whenua over the area in issue in this 10 

case? 

A. I think the issue is rather more a case of what role does the Crown have 

in interfering with mana whenua. 

Q. It’s your view, isn't it, Mr Tāwhiao, when you say that Ngāti Whātua is 

legitimately defending their mana whenua, that they are the legitimate 15 

holders of mana whenua? 

A. I accept their word for that. 

Q. So when you use the words “legitimately defend”, that’s based upon their 

own assertion of it, that legitimises it sufficiently in your view? 

A. I don't think it’s just about what they say, it’s about what I have observed 20 

in my time in dealing with them as well, in terms of their connection and 

role in the place that they occupy as their heartland. 

Q. Let me be clear, are you saying that your views about Ngāti Whātua 

Ōrākei’s status as the mana whenua has been shaped also by what they 

have said in relation to that issue to you over the years? 25 

A. What they have always said, yeah. 

Q. You go on to say that it’s this legitimate defence of mana whenua that 

requires you to support Ngāti Whātua Ōrākei.  What do you mean by 

“requires you to support” then? 

A. Just that. 30 

Q. That there’s a sense of duty as between you and Ngāti Whātua Ōrākei? 

A. I think there’s more than that.  There’s a sense of duty to the whole sense 

of tikanga and mana whenua, for those iwi who see it under threat, to 

support each other to resist all attacks on it by the Crown. 



1252 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

Q. You say that it requires you, a sense of duty requires you to provide your 

views on what mana whenua is in the context of this case.  I'm interested 

in the words “in the context of this case”.  What do you mean by that? 

A. I'm not sure how to explain that any further, actually.  What do I mean by 

that in the context of this case?  This case brings to light the issue facing 5 

us, not just us, but all iwi who are settling, and then required to accept 

policies that undermine their mana motuhake, their rangatiratanga, their 

mana whenua. 

Q. One way of reading that, and I don't think you'd agree with this, it might 

be a misreading, is that your views on mana whenua would vary – as to 10 

what mana whenua is, might vary from context to context? 

A. I don't think so.  I think my evidence has been quite consistent about that. 

Q. I understand.  Now your view on what mana whenua is includes the 

notion, you tell us in your reply evidence, that there might be what you 

call negotiated spaces on the edges – or boundaries, but that mana 15 

whenua is an exclusive concept that cannot be held by more than one iwi, 

correct? 

A. That's right. 

Q. And it’s your further view that Ngāti Whātua has mana whenua over the 

area in issue in this case, isn't it? 20 

A. That’s what I understand to be the case, yes. 

Q. Not Marutūāhu, not Te Ākitai Waiohua, Ngāi Tai ki Tāmaki? 

A. If I accept Ngāti Whātua Ōrākei as having mana whenua, that by definition 

precludes anybody else. 

Q. Did you put yourself forward to give evidence in this case, did you 25 

volunteer to do it, or were you asked? 

A. No, I'm happy to do it, but I would prefer that we were not having this 

conversation in a court.  But I do not see how this issue can be resolved 

if I just stand by and watch it unfold without input from me. 

Q. Do I infer from that that you were asked, and once asked you were happy 30 

to provide evidence, or did you put yourself forward to do that?  And I ask 

just in the light of your evidence about the sense of duty, the requirement 

that we were speaking of. 
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A. I think that it’s more likely that – I don't recall, I think it was more likely that 

I was asked rather than put myself forward.  It was not something that I 

would naturally put my hand up to do.  But once – and I think it was 

someone from my own iwi that said: “Somebody here needs to do 

something, and maybe that’s you.”  I don't recall how I ended up in this.  I 5 

do sometimes question why I agreed.  But having said that, I do not regret 

my involvement. 

Q. So you can't recall, but the strength of your feeling about the cause was 

such that you might have put yourself forward, simply don’t know now? 

A. No, I don’t think I would have.  It’s not something that I would naturally 10 

have done.  Perhaps by my comments and actions leading up to that 

decision it might have appeared that I was open to doing that, I don't 

know, I can't recall. 

Q. Now at paragraph 10 you say, notwithstanding your involvement, you'd 

been asked to provide independent expert evidence for the plaintiff about 15 

the aspects of tikanga Māori involved in this claim, and you set out for us 

at paragraph 16 certain experiences that you had that have given you 

insights into tikanga Māori, don’t you? 

A. Yes. 

1220 20 

Q. And at paragraph 15, you speak about knowledge gained subsequently 

through mentoring by Dr Hauata Palmer, who is a former chairperson of 

the Waitangi Tribunal, is that right? 

A. That's right.  There were –  

Q. Former member of the Waitangi Tribunal, wasn’t he? 25 

A. Yes. 

Q. But former chairperson within Ngāi Te Rangi’s own leadership? 

A. Yes. 

Q. Of the rūnanga? 

A. Yes. 30 

Q. And you mention that he has been a constant source of advice and 

support on matters related to tikanga Māori, and in particular the tikanga 

of Ngāi Te Rangi iwi? 

A. Yes. 



1254 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

Q. Now if we could have please document 346.30645.  And what’s going to 

turn up on your screen shortly, Mr Tāwhiao, is a transcript.  All right, can 

we go to 346.30596.  And if we could now see if we could jump to 30645.  

You might recognise this as our exchange at Waiwhetu a couple of years 

ago, and I'm looking for a question where I say, "I infer”, so perhaps if we 5 

just look – yes, down the bottom, thank you Ms Ellis.  So I'm putting to 

you here at the very bottom of page 50: “I infer from what we've just been 

discussing, Mr Tāwhiao, that the context that really matters to you and to 

Ngāi Te Rangi is not a technical or a legalistic context, based on what 

conditions or otherwise were said and what piece of correspondence, 10 

rather you were raising issues that in your view are fundamental matters 

of Māori custom or Māori tikanga, is that a fair way of putting it?”  And you 

responded to me by saying that you don’t pretend to be an authority on 

Māori custom and tikanga, that you can speak only for Ngāi Te Rangi 

tikanga, but I understand your evidence to this court to be addressing the 15 

implications of Crown policy on tikanga Māori.  I'm just wondering how 

you can reconcile what you said there, that you’re not an authority on that, 

with being an expert on that here today. 

A. I'm here today because I believe that I hold expertise and knowledge in 

aspects of tikanga Māori that apply to mana whenua.  I don’t claim to be 20 

an expert on all matters pertaining to tikanga Māori or Māori custom, but 

certainly on mana whenua I believe that I have as good a grasp of that as 

anyone. 

Q. The experience that you set out at paragraph 16 of your brief of evidence 

was experience gained some time ago, isn't it, prior – I think you said that 25 

you returned to Tauranga in 2008? 

A. Yep. 

Q. So this is experience – what, you were living in Wellington as a civil 

servant prior to then? 

A. Yes. 30 

Q. So we’re talking in the years prior to 2008? 

A. Yes, I was. 

Q. I’d like to ask about the issues in this case that are so similar to ours, as 

you've put it, and in particular whether one of those issues is what the 
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plaintiff in this case describes as, or Ngāti Whātua in this case describes 

as an erosion of mana whenua.  So I think your language at Waiwhetu 

was that it was an assault on your mana whenua? 

A. Yes. 

Q. Is this the key issue that gives rise to shared concern, these mana 5 

impacts? 

A. Yes, those are the similarities between our case and this one. 

Q. And that therefore leads to, from the policy perspective, a need to allow 

space, as the Waitangi Tribunal called it in the Hauraki enquiry, space for 

tikanga processes? 10 

A. Yes. 

Q. So that mana whenua might feature front and centre of resolution? 

A. Where that is a point of contest, yes. 

Q. Now the Tribunal in its report said that these processes must take place 

early on at the point where all parties have something at stake, that it’s 15 

too late once a party has received and accepted a Crown redress offer, 

that it’s certainly too late once the deed has been initialled, let alone 

signed.  And I presume you would agree wholeheartedly with that view? 

A. Yes. 

Q. Now your complaint to the Waitangi Tribunal in that enquiry was that the 20 

Hauraki collective iwi had been preserved rights of participation in the 

TMGG before any overlapping claims process had been carried out to 

determine the existence or otherwise of its interests, in a nutshell, is that 

a fair summary? 

A. Yep, pretty much. 25 

Q. You said in evidence that things ended up the wrong way around.  You 

ended up talking about redress mechanisms before interests were 

established? 

A. Yes. 

Q. You yourself accepted commendably some responsibility for that error 30 

when you spoke to this issues.  I don't know if you can recall that – 

A. I do. 

Q. You do? 

A. Yep. 



1256 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

Q. Because it’s the case, isn't it, that tikanga engagement and the need to 

ensure it occurs at an early point, that’s a message that’s not relevant 

only to the Crown, there’s a message there for iwi too, isn't there? 

A. There’s a message for iwi who believe that tikanga has a place to play in 

negotiations, that you’re wasting your time going there.  You either go into 5 

negotiations accepting the idea that somehow or other tikanga’s going to 

survive that conversation, or you don’t have that conversation at all.  Such 

is the nature of Treaty settlement negotiation. 

Q. Because if one group has concerns about the mana whenua implications 

of a redress proposal relating to another group, that group should 10 

squarely raise those concerns, shouldn't it, so that they can be addressed 

early on? 

A. I think if any group – if any settling iwi was aware that what they were 

going to or were about to agree to was going to undermine their very 

notions of mana whenua, then they would very definitely have concern.  15 

The Crown’s process for settling negotiations tends to skirt or avoid those 

conversations, so that they don’t actually come up during the negotiations 

process. 

1230 

Q. What you would like to see is change to Crown policy whereby 20 

tikanga-based resolutions could be more freely entered into and 

respected, in broad terms? 

A. I think given the fact that the mana whenua conversations happen 

generally at the margins, they have minimal impact on the overall content 

of the settlement.  However, the Crown’s comprehensive full and final, 25 

whatever they call it, settlement policy requires that everything be 

bundled up at once. 

Q. I understand that’s the problem – 

A. So that you’re bringing in stuff that is of less significance to the settlement 

but of huge significance to iwi in terms of the undermining of mana 30 

whenua. 

Q. Were the Crown policy to be amended and then implemented in a way 

that deals with these sorts of concerns, would you accept that if one group 

has concerns about the mana whenua implications of redress for another 
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group, it should raise those concerns so that they can be addressed early 

on? 

A. If those concerns become apparent early on. 

Q. Mmm. 

A. I recall from the time when we were negotiating our settlements there 5 

were a whole lot of terms being used by Crown to cloud the issue of mana 

whenua by talking about things like commercial redress, cultural redress, 

neither of which have been fully explained, I should say, but they were 

soothing enough for people to think, okay, our mana whenua seems to 

be safe here. 10 

Q. Do you accept duties of faith under the Treaty run both ways? 

A. Absolutely. 

Q. The Waitangi Tribunal said that in its Hauraki inquiry report, didn’t it? 

A. Yes. 

Q. Said that in relation to the conduct of Ngāti Te Rangi in seeking to exit 15 

concluded agreements, correct? 

A. Exit agreements that had – 

Q. Unconditional, rather. 

A. – been concluded.  Yeah.  They have been concluded, which is 

something we discovered subsequently, had been concluded not in good 20 

faith.  That was our perception, that was our view on what we’d agreed 

to, is that they had not been concluded in good faith. 

Q. And were unconditional?  It’s all right.  The Waitangi Tribunal said that 

had tikanga been engaged at an appropriate point while all the parties 

had something at stake, it appears to be the critical bit, delay to the 25 

Crown’s agenda may have been minimal, and that such a process is 

possible without conferring a veto power on any party, instead all parties 

would be expected to share and test evidence of their interests.  Do you 

believe that groups have responsibilities to each other, that there must 

indeed be expectations on groups themselves, as the Waitangi Tribunal 30 

puts it here? 

A. To the extent that the settlement process is a totally Crown owned and 

dominated process, I’m not sure that it matters what claimant groups may 

or may not think.  And we encountered this consistently through the 
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negotiations process, when we reached a point of impasse there was this 

or nothing.  So I’m not sure how that equates to what you’ve just been 

outlining. 

Q. I’m not sure either. 

A. Okay.  So would you like to ask your question again, perhaps I have 5 

another go at answering. 

Q. Sure.  I’m wondering if you agree with the proposition that iwi, in an 

overlapping claims context, might have duties or responsibilities to each 

other to be clear about where they consider their mana interests to lie and 

where the mana implications of redress proposals for each other may 10 

have upon each other? 

A. Oh, yes, yeah, I see.  Yes, I agree.  I think iwi definitely have an obligation 

to each other to maintain relationships. 

1235 

Q. Do you see that duty as a duty that sits in tikanga? 15 

A. I think it’s a duty that’s governed by tikanga. 

Q. Governed, yes, is probably a better way of putting it. 

A. It is governed by our whole understanding of who we are and how we 

relate to each other. 

Q. And as I understand it, you suggest that this responsibility or duty arises 20 

outside the Treaty settlement context, and I say that in light of your 

discussion of negotiated spaces? 

A. It primarily only arises as a consequence of the Treaty settlement 

process.  So those tensions exist, for instance, within Tauranga Moana 

between hapū, and they’ve been, they’ve come to the fore as a result of 25 

this interest in mana whenua that’s come about as a result of this case 

and our own issues with the Crown.  In the case of those differences of 

opinion that occur in Tauranga Moana, they are resolving themselves in 

their own time, and they will, and they will. 

Q. I'll ask you about that a little bit later, Mr Tāwhiao.  But overlapping claims 30 

and overlapping interests exist as a natural part of Māori reality, don’t 

they? 

A. Yes, they do. 
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Q. And get resolved as a natural part of Māori reality?  Or negotiated, should 

I say. 

A. Well, some are ongoing in the sense that they are living actions.  Where 

the problem occurs is when the Crown imposes a time limit on coming to 

a solution on anything. 5 

Q. So the negotiation that’s required outside that Treaty settlement context 

is a negotiation required between groups themselves, without any 

requirement for intermediation of the Crown, naturally? 

A. I would say that that’s the most principled way of resolving those issues. 

Q. Regulated as a matter of tikanga? 10 

A. Well conducted within that environment of tikanga, yeah. 

Q. I asked Mr Blair some questions about notions of parity and fairness – I 

know you weren’t present in court, Mr Tāwhiao, but did you watch that 

cross-examination or – 

A. No, I didn’t watch that particular exchange. 15 

Q. What I was really suggesting to Mr Blair is that in an overlapping context 

along the lines we've just been talking about, one iwi might be concerned 

as to understand the extent of redress of another, so that that iwi can then 

contextualise the sufficiency of its own redress within a bigger picture, 

that issues of fairness and parity arise.  Do you agree those issues arise? 20 

A. Given that the Crown is determining settlements and iwi have very little 

say over what’s likely to be considered fair or reasonable, I can't agree.  

The process itself doesn’t encourage participants to be fair.  In fact it 

actively discourages fairness. 

Q. You mention that a key difference between Ngāi Te Rangi’s experience 25 

and that of Ngāti Whātua Ōrākei is that Ngāti Whātua’s concerns arise in 

a post-settlement context, whereas in yours a pre-settlement context? 

A. Yes. 

1240 

Q. If groups have responsibilities to each other, as we've discussed, as a 30 

matter of tikanga, regulated by tikanga, might that not be a very important 

difference?  I can tell by your look I might have to explain that question a 

bit more. 

A. Yes, please. 
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Q. Well, let me put it this way.  The Waitangi Tribunal said that it would be 

too late for a tikanga-based process once the party has received and 

accepted a Crown redress offer, it’s certainly too late once the deed has 

been initialled let alone signed, the implication being that there is a duty 

on the – there is a need for these issues to be flushed out well prior.  And 5 

those concerns would apply all the more to a group that is entering 

settlement where settlement legislation has indeed passed.  The 

responsibility on that group to raise issues would be profound, would it 

not, prior to that point? 

A. Yeah, I think when you have a process that pits iwi against the Crown, 10 

and therefore iwi against everybody, you end up in a situation where the 

ideal outcome would be for iwi to have that conversation amongst 

themselves, but having received redress or agreement from the Crown, I 

really don’t see how, what incentive there is for an iwi to do that, other 

than in the interests of fairness and tikanga.  The settlement process itself 15 

drives everybody towards competing with each other. 

Q. I take it from what you've said that that’s lamentable? 

A. Absolutely.  It is the Crown resolving or settling its hara against iwi, and 

iwi are left holding the problems of the Crown absolving itself. 

Q. The caveat you put all over that though, what lay in concepts of fairness 20 

and tikanga, are they not compelling reasons for any group to be candid 

about what it considers to be the implications of its mana whenua in an 

overlapping negotiation context? 

A. The present process requires settling iwi to negotiate with the Crown.  The 

Crown very rarely discloses the detail of what it is that they're proposing 25 

to agree with other tribes until they’ve already got – 

Q. That’s your experience, isn't it, Mr Tāwhiao? 

A. Yes it is, yes it is, and it is the experience of many tribes, that you become 

aware of what the Crown is proposing only later down in the process, 

because the Crown will say and does say: “Until we have agreed with this 30 

iwi there is nothing that we can talk to you about.”  So everybody’s 

operating in the dark. 

Q. In a hypothetical where an iwi is operating not in the dark but has a 

concluded settlement deed and understands the content of that, and 
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indeed understands what the legislation giving effect to that deed is going 

to say precisely, an iwi’s not operating in the dark, is it? 

A. No.  Not at that point. 

Q. You discussed at paragraph 31 the significance of consent of the mana 

whenua, and what you say to be the relevance of consent is that without 5 

it a group cannot form relationships with land, is that right?  No form can 

form new relationships with, or from a Western perspective, seek an 

interest in, that land without the consent of the mana whenua? 

A. Or as in our case, in Ngāi Te Rangi’s case, by force. 

Q. And you say in a similar vein at paragraph 61: “The mana whenua must 10 

be involved in any decision in respect of that land, it is not right for the 

mana whenua to be cut out of that decision.”  So I take, when I read 

through your evidence at this juncture, I take you to be saying that – firstly, 

the Crown needs to know who the mana whenua is so that, secondly, the 

mana whenua can be involved in decisions about redress.  That’s the 15 

critical issue. 

A. I think the Crown needs to be better informed about the implications of 

mana whenua in their discussions with the settlement negotiations with 

any iwi. 

Q. Needs to be better informed? 20 

A. Yep. 

Q. Need not decide who the mana whenua is? 

A. No. 

Q. Need not reach any views about that? 

A. No. 25 

Q. And is that because the concern is to ensure that the mana whenua is 

involved in discussions about redress, you don’t need to resolve issues 

of mana whenua to involve people in discussions? 

A. Sorry, I'm not sure what you’re asking me. 

Q. Is your concern in this respect that, as you put it quite bluntly, it is not right 30 

for the mana whenua to be cut out of that decision? 

A. Yeah, what I'm saying there is, it’s not right for mana whenua to not be 

involved in the decision, any decisions by the Crown that affect their mana 

whenua. 
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Q. Is that why the Crown needs to be better informed about who the mana 

whenua is? 

A. I would think so.  If you’re going to settle claims, you'd better be sure 

you’re settling with the right people in the right place. 

Q. The issue is whether groups are given sufficient opportunity to put their 5 

views forward? 

A. Yeah. 

Q. Now you say that this gave rise to problems when it came to resolving 

overlapping issues in the Tauranga Moana, and at paragraph 64 you say: 

“The reality is, the Crown failed to adequately test the claims made by 10 

Hauraki in respect of the Tauranga Moana.”  So is what you’re doing here 

is, exemplifying what we've just been talking about by reference to your 

own experience? 

A. Yes. 

Q. Now Ngāi Te Rangi, at the hearing at Waiwhetu claimed that happened 15 

because it was denied access to information about Hauraki redress in the 

first place, including about Hauraki potential participation in the TMGG, 

correct? 

A. Yes. 

Q. And it was as a result of that that you said you were effectively denied an 20 

opportunity to put forward your views about that? 

A. We put our views forward, all right. 

Q. Yes, TMC iwi notwithstanding that, asserted their mana whenua in 

correspondence with the Crown and with the Minister, and asserted what 

that would mean practically for those iwi? 25 

A. Yes. 

Q. You’re quite clear about saying that as a result, there had to be an 

overlapping claims process? 

A. I think what we were saying that, as a result of the Crown’s clumsy 

handling of that issue, there was an overlapping claims problem involved. 30 

Q. And you asserted the requirement for a process to resolve that problem 

in your correspondence with the Crown and the Minister at the time? 
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A. Yeah.   
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Q. You might not recall, Mr Tāwhiao, we… 

A. Yeah, yeah, I can recall.  At the time I recall that the options available to 

us were either resist and then everything stops or we use a process again 

preferred by the Crown which is you have a squabble amongst yourselves 

and if you can’t sort it out, we will make a decision, so those are the 5 

options you’re left with.  And knowing that there’s going to be a decision 

by the Crown acts as a disincentive to either or both parties to actually 

look to work towards a resolution in good faith. 

Q. It is the case, isn’t it, that TMC iwi in correspondence clearly identified, or 

clearly said, that exertion of Hauraki iwi into the TMF was conditional on 10 

an overlapping claims process to determine the extent of those interests?  

Or do you not recall? 

A. I don’t recall that particular aspect of it.  I’m not saying that it didn’t – 

Q. Okay, well, look, we can go to the report. 

A. – happen but, you know, yeah, it will be in the record. 15 

Q. Yes.  It is possible, isn’t it, Mr Tāwhiao, for the Crown to have a policy that 

requires all groups with interests to be identified and then to consult with 

them all regardless of their status as mana whenua, correct? 

A. It’s possible for the Crown to have any policy it wishes. 

Q. I’ll put to you, Mr Tāwhiao, that the Crown policy is to require all groups 20 

with interests to be identified and to then consult with them all.  Do you 

disagree with that as a statement of policy content? 

A. Oh, I – no, I don’t agree with that as a statement of policy.  I do disagree 

with that as a statement of practice. 

Q. I see.  So we’re moving from policy to practice which is really a practical 25 

issue, isn’t it, about how that policy gets implemented in any particular 

case, isn’t it? 

A. Yes. 

Q. See, I’m asking you these questions, Mr Tāwhiao, because at 

paragraph 62 you say: “At the moment the Crown’s stated policy is that it 30 

will not bother to find out who the mana whenua is and will not consult 

with them when making decisions about land within their rohe.”  And if the 

Crown’s stated policy is that it will consult with all iwi with interests, then 

that is not correct, is it? 
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A. Ah… 

Q. It’s on the screen in front of you, Mr Tāwhiao.  I don’t know if that makes 

it’s easier for you. 

A. Okay, I think that is referenced to earlier comments from earlier – earlier 

statements from Crown policy.  Let me just find it.   5 

Q. Think we can agree the Crown policy is to not resolve issues of mana 

whenua, is that the stated policy upon which you rely? 

A. Yeah, and there I’m referring to paragraph 60 and the reference to the 

Crown policy in the Red Book.  “Nor it is intended that the Crown will 

resolve the question of which claimant group has predominant interest in 10 

a general area.  That is a matter that can only be resolved by the groups 

themselves.” 

Q. Mmm.  But that doesn’t translate into a stated policy that it won’t consult 

with the group, does it? 

A. No.  What it does say though is that it’s not their problem. 15 

Q. Resolution of mana whenua not – 

A. Yeah. 

Q. – the Crown’s problem? 

A. Yeah. 

Q. And your evidence a moment ago is that the Crown does not need to 20 

resolve that, wasn’t it? 

A. If the Crown process creates the problem, then I can’t see how the Crown 

can be not responsible for that problem.  The issue is is that, like I think 

there’s two levels at which the mana whenua disputes come up.  One is 

prior to anybody agreeing, the Crown agreeing anything with anybody, 25 

which is the ideal situation which we have already discussed; and then 

there is the actual situation where you are left with the Crown having 

made a decision in one area or another that leaves the negotiating iwi 

with very few options.  So I don’t know that consultation that backs 

everybody into a corner is necessarily helpful. 30 

Q. So when you say at the moment the Crown’s stated policy is that it will 

not bother to find out who the mana whenua is and will not consult with 

them, we should read that in light of the explanation you’ve just given? 
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A. We should read that also in the light of our experience, my experiences 

with Ngāi Te Rangi and the Crown. 

Q. Can we agree it’s simply not true that the Crown’s stated policy is that the 

Crown will not consult with the mana whenua? 

A. Okay, yeah, I can see that, and I concede. 5 

Q. You don’t identify in your evidence to having undertaken, or you don’t say 

in your evidence that you’ve undertaken any review of correspondence 

between the Crown and Ngāti Whātua Ōrākei or of any decision-making 

documents relevant to the decision-making in this case, and I presume 

that’s because you haven’t undertaken that sort of review? 10 

A. No. 

Q. So your understanding of what mistakes the Crown might have made, 

and you refer to the same mistake at paragraph 65, derives from your 

personal relationships and conversations with Ngāti Whātua Ōrākei I 

presume? 15 

A. Yes, primarily, yeah. 

Q. Do you accept, Mr Tāwhiao, that no two settlement, and I don’t like this 

word it gets bandied around a lot, journeys are the same? 

A. I accept that with regret, yeah. 

Q. Do you think they ought to be identical? 20 

A. I think they should not be the same because of the – I think they – they 

are different because each iwi’s story is unique but what I think 

exacerbates those differences are the Crown’s random approaches to 

applying its own policy.  So coming back to the idea that the Crown’s 

policy is not to do this, I think it would be more accurate to say that, 25 

despite Crown policy, this is what happens. 

Q. Do you agree that one person’s randomness might be another person’s 

essential flexibility in managing different situations? 

A. I’m sure it is a matter of flexibility generally intended to meet political 

imperatives or administrative expediency. 30 

Q. Based on your experiences with Ngāi Te Rangi and TMC? 

A. Based on my experience and those of other iwi chairs with whom I’ve 

spoken. 
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MR ALLAN ADDRESSES THE COURT (13:00:07) 

THE COURT ADDRESSES WITNESS (13:00:11) 

COURT ADJOURNS: 1.00 PM 
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COURT RESUMES: 2.17 PM 

CROSS-EXAMINATION CONTINUES:  MR ALLAN 

Q. Mr Tāwhiao, there’s a section in your statement commencing at 

paragraph 37 headed “Evidence of mana whenua”.  And in this section 

you say that look to a combination of history and what you call 5 

present-day signs, and at paragraph 41 you say that in terms of present 

day signs, having a physical presence on the land is indisputably 

evidence of mana whenua.  And the word “indisputably” jumped out at 

me, because as I understand that what you’re saying is, if you have a 

physical presence on the land, one need look no further, there can be no 10 

question about who has mana whenua in the face of a qualifying present 

day sign.  Is that what you intend to say by this being indisputably 

evidence of mana whenua? 

A. I think what I'm saying there is that in the expression of mana whenua 

something that would confirm your position would be having a physical 15 

presence. 

Q. Would it confirm it beyond doubt or beyond dispute, to use your 

language? 

A. It would be a very, very strong indicator.  There would need to be other 

conditions present as well.  So that fact that you’re occupying land but in 20 

opposition to others who claim rights to it would tend to bring into question 

the doubt, or at least introduce some doubt.   

Q. So in terms of very strong indicator, I infer what you’re saying is an 

extremely strong indicator? 

A. Well I suppose what I'm saying there is, without physical presence you 25 

then have to resort to secondary measures of establishing mana whenua. 

Q. In fact you talk later about the lack of a physical presence too, don’t you 

say lack of physical presence on the land speaks for itself, so again 

there's this similar notion, speaking for itself, of it being a very compelling 

indicator of who has mana whenua and who does not. 30 

1420 

A. It would certainly be something I'd be looking for. 
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Q. The language that you use here presents these ideas as though they're 

self-evident, that it’s really just a matter of common sense that indicators 

of a physical sign or presence or the lack thereof speak to mana whenua, 

is that how you see it in fairly straightforward terms?  I'm not suggesting 

that the reasoning that leads you to that point is straightforward or 5 

unsophisticated, but once you get there it’s a fairly straightforward 

concept to understand? 

A. Yeah, and I think tikanga is based in what makes sense. 

Q. You mention at paragraph 42: “In our case as Ngāi Te Rangi we have 

long exercised ahi kā over the lands immediately adjacent to Hauraki iwi 10 

territory with three marae belonging to the Tauranga Moana iwi.”  So I 

take it that in terms of the physical presence, marae are very powerful or 

cogent indicators of mana whenua? 

A. They are for us, yes. 

Q. And that’s the purpose of you mentioning that at this juncture? 15 

A. Yes. 

Q. Mr Blair was asked questions about this too, and he said: “An ancestral 

marae is an indicator of one’s mana whenua and we are the only iwi with 

an ancestral marae in Central Auckland, and that would be expected 

because we are the mana whenua iwi of Central Auckland.  There can be 20 

no other marae.”  I take it that you would agree wholeheartedly with that 

expression – 

A. Yes, I do, yes. 

Q. – or that evidence? 

A. Yep. 25 

Q. So marae are a sign of physical presence or a relevant physical presence, 

I presume, because a marae is a cultural indicator, it speaks to cultural 

presence rather than merely physical presence? 

A. Absolutely, it speaks to cultural authority.  It would not be possible to 

establish a marae without that authority, either by you asserting that 30 

authority or by having that authority granted to you by mana whenua. 

Q. Is it the case that to qualify as a relevant physical sign you'd have to do 

more than own land in an area, that it would require to have some cultural 

significance along those lines? 
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A. Are you saying that owning land itself is not sufficient to build a marae? 

Q. Mmm. 

A. I'm sure people have done that, I'm not sure about the validity or credibility 

of those marae in the sense that anybody can turn their backyard into a 

marae.  The question is, is what validity that has in the Māori world in 5 

terms of things like mana whenua.  Yeah, so you wouldn't expect that to 

be a sign of mana whenua, the fact that I might build a marae in my 

backyard and call it Ngāti Charlie. 

Q. Sure.  And it’s your evidence, isn't it, that redress doesn’t confer mana 

whenua, Crown redress in a Treaty settlement context? 10 

A. My view is that the Crown cannot bestow mana whenua.  What it can do 

is provide redress.  It brings about circumstances equivalent to mana 

whenua. 

Q. When you say it brings about circumstances equivalent to mana whenua, 

do those circumstances arise because of the perception that a grant of 15 

redress might – or rather the perception others might have of a grant of 

redress, or for another reason? 

A. Well there’s that, and the fact that it also brings about official behaviour. 

Q. You’re talking in the forum of resource management stuff – 

A. Yes. 20 

Q. – and local body interactions, those sorts of things? 

A. Yep. 

Q. You say that the Crown, at paragraph 53, the Crown offers redress to an 

iwi on the basis that their interests are the same as those iwi who have 

traditionally held and exercised mana whenua, that this is the biggest flaw 25 

of the Crown policy, and I take it what you’re saying is that it’s a flaw 

because offering redress on what you call these terms acts as a powerful 

symbol that the settling group will be granted rights akin to mana whenua? 

A. Yeah, and that’s because we know that’s what happens. 

Q. When you say that this actively undermines the mana and the 30 

rangatiratanga of the iwi with mana whenua, are you saying that this result 

arises not simply as a consequence or a by-product of the Crown’s policy, 

but as an objective that the Crown actively pursues? 
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A. I can't speak for the motivations of the Crown.  All I can do is comment 

on what I see happening when they act. 

Q. So you’re not speaking – the words “actively undermine” don’t, and your 

intention is not to reflect any particular motive on the part of the Crown – 

A. No, I'm talking about the effect. 5 

Q. Rather you're talking about the consequences? 

A. Yeah. 

Q. Because I think you pointed out yourself in your evidence, Crown policy 

is not to decide which iwi has mana whenua, and it’s by not deciding that 

it ends up treating mana whenua interests as though they are the same, 10 

is that really the point? 

A. Pretty much, yeah. 

Q. You mentioned earlier that in relation to your own experience with Ngāi 

Te Rangi, it was the proposal of Hauraki participation in the Tauranga 

Moana framework, or the Tauranga Moana Governance Group that – I 15 

can't remember your word, “flashpoint” or something along those lines, 

and I said I might take you to that, so I will.  The Tribunal pitched it in 

these terms, document 310.07011.  And the second paragraph there, if 

we can expand that, the Tribunal says: “Eventually the cumulative effect 

of the Crown adding, expanding and conflating redress items offered to 20 

Hauraki was that Ngāi Te Rangi decided to withdraw from all previously 

agreed positions whether conditional or not.”  Does that capture the point 

that you were making before? 

A. Yes. 

Q. The Tribunal continues that: “While the frustration experienced by Ngāi 25 

Te Rangi is understandable, we have concerns about their decision to 

withdraw from all previously agreed redress.  The duty of acting 

honourably and in good faith goes both ways.  This principle applies not 

only to the Crown but also to Māori.  Stepping away from agreements 

entered into in good faith, even if reluctantly, is an extreme step.  Some 30 

of those agreements were conditional, others were not,” and then the 

Tribunal notes that Ngāti Ranginui did not seek to withdraw, and the 

Crown was entitled to rely on unconditional agreements.  Do you have 

any issue with what is said in that paragraph? 
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A. No, except that I would focus, I would highlight the statement there from 

the Tribunal that it is an extreme step, and we were conscious of just how 

extreme that was when we took it. 

Q. The Tribunal’s basically saying it was extreme and not justified in light of 5 

the duty of good faith.  Do you have any view on that? 

A. I don’t know if the Tribunal was saying that. 

Q. But you do accept, I think I asked you this earlier, that the duty of good 

faith does go both ways? 

A. Yes. 10 

Q. And that is why TMC iwi, including Ngāi Te Rangi, were clear about their 

positions with the Crown in relation to their mana whenua and the 

consequences or the implications of that in terms of the Crown process? 

A. Sorry? 

Q. Does that explain why, partly explain why Ngāi Te Rangi and the other 15 

TMC iwi conveyed to the Crown or emphasised to the Crown the mana 

whenua of those iwi and what the implications of that should be in terms 

of process, namely the requirement for an overlapping claims process? 

A. Yes. 

Q. Now that point, the duty of good faith, is based in the Treaty but from a 20 

pragmatic perspective, Treaty aside, as an iwi you'd want to know in 

advance whether or not the Crown is actually prepared to meet conditions 

that you expect it to meet, and it’s best to flush that out from a leadership 

perspective dealing with the Crown, do you agree with that? 

A. I think I would characterise it as not many iwi leaders go into the 25 

negotiations process not being fully aware of the fish-hooks involved in 

entering into that process, in that terms like “good faith” are used when 

convenient by the Crown and ignored when not, that the whole process 

itself does not encourage good faith behaviour.  And so you end up 

assuming a lack of good faith on the part of the Crown, given that the 30 

whole process is designed and controlled by them, including your 

participation as an iwi.  This is not an even level playing field for iwi and 

the Crown, this is a “How much can we squeeze out of this unpalatable 

process?” 
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Q. Just returning to my question, when it was conveyed to the Crown that 

TMC iwi expected there to be an overlapping claims process, were TMC 

iwi at all interested in the Crown’s response? 

A. Yes, that’s why we asked for it. 

Q. And why? 5 

A. Why? 

Q. Why did you want to know what the Crown thought about that? 

A. Well, they control the process. 

Q. And what happens would matter to you, practically speaking? 

A. Yes. 10 

Q. Well TMC iwi weren’t simply prepared to assume that that’s what the 

Crown would do either, which is why you made it clear, I presume? 

A. Well, what we were aware of is the Crown had chosen not to by that stage. 

Q. You think that quite apart from those Treaty-based and quite practical 

based reasons for being clear about expectations, a group ought not sit 15 

idly by if it perceives there to be a potential future threat to its mana 

whenua? 

A. What I can say, and I'm speaking for Ngāi Te Rangi, there was never a 

moment when we were sitting idly by – 

Q. No – 20 

A. – at any stage during the process.  You’re actively involved from the 

beginning and constantly looking over your shoulder, and constantly 

looking over the Crown’s shoulder. 

Q. And I take it from your answer, but I'd like you to confirm if I'm right, that 

what motivates that is really a sense of duty to the preservation of one’s 25 

status as mana whenua? 

A. I think what motivates that, as much as the need for self-preservation, is 

an experience of a lack of trust from the machinery.  If I could put it this 

way, dealing with the time with Chris Finlayson as Minister, we, and I'm 

saying Ngāi Te Rangi, were never in any doubt that what he said was 30 

what he meant.  However, between him and the officials we dealt with, 

there wasn’t that level of alignment, which means you’re either 

questioning whether we can really trust the Minister, who represents the 

Crown, or whether we should accept that the machinery that supports the 
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Minister, which is also part of the Crown, is not necessarily aligned with 

his thinking.  So you spend the whole time during that process trying to 

second-guess just who the Crown is and what their motives are. 

Q. In a setting where this is such alignment between the Minister and the 

machinery, do you accept that a group ought to be motivated to raise 5 

issues when it perceives a threat to its mana whenua as really a sense of 

– I don't know how to put it, duty to that mana whenua, or preservation of 

tribal identity, which is a concept that you emphasise? 

A. Yeah, that’s part of it.  I think there’s an obligation to ensure that the truth 

prevails in the process, is also a very strong motivator. 10 

Q. Does it go to this notion of identity that I've just suggested? 

A. Oh yeah, if you attack someone’s identity they are going to respond.  It 

doesn’t matter who it is or what identity. 

Q. And the Crown should expect that? 

A. I think the Crown ought to have designed that into their process. 15 

Q. Would you say that these motivations that derive from a group’s identity 

are rooted in tikanga, tikanga motivations? 

A. I would, yes, definitely. 

Q. So multiple reasons then, we've got duty under the Treaty, practical 

reasons and reasons in tikanga to be clear about expectations? 20 

A. As an example, at the back of the room there are a group of people 

who've come from Tauranga. 

Q. Mmm, I know. 

A. They're here because this is about them and their identity, not about, you 

know – so it’s a real thing, not just a theoretical thing.  It is something that 25 

they live and breathe, as I do. 

Q. Thank you, Mr Tāwhiao.  Now TMC iwi made continued efforts to find out 

how the TMF-related redress might be reflected in Hauraki’s deed, but 

the Crown considered it couldn't provide that information due to 

confidentiality concerns, do you recall that? 30 

A. That’s my recollection, yes. 

Q. And TMC iwi were raising that really as a separate concern in the 

Waitangi Tribunal at Waiwhetu? 

A. We were raising it with the Crown at the time as well. 
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Q. And if we go – well there’s no need, the Tribunal held, didn’t it, that the 

withholding of documents relevant to the settlement of one iwi from 

another with whom it shares an overlapping interest is flawed Crown 

practice, because parties need to understand the basis on which redress 

is being offered, does that accord with your understanding of the 5 

Tribunal’s report? 

A. Yes. 

Q. And that’s couched in terms of a flawed Crown practice, not in terms of 

duties that iwi might owe one another, and I should say to be fair to 

Hauraki, the Tribunal did not find that Hauraki had refused to share 10 

information with Tauranga iwi, but I take it from the emphasis that you 

place upon tikanga in this context, the duties arising that – it falls to 

everybody to simply put their cards on the table, everybody involved in 

the process, the Crown and Māori alike? 

1440 15 

A. That’s, in an ideal situation that would be what would happen, yes. 

Q. Did you read, or have you read, or did you view the evidence of Mr Kapea 

for Ngāti Whātua Ōrākei on the first day of the hearing? 

A. No.  No, I did not. 

Q. Did you read his – have you read his statement? 20 

A. I'm not aware I have. 

Q. Is it your view that it matters not simply why redress might be offered, but 

the basis upon which it might be accepted by an iwi in terms of 

implications for the mana whenua of other iwi? 

A. Yeah, I think – I'm not sure I'm answering the question, but I'll answer it 25 

this way.  If the Crown wish to offer an iwi redress within our area, the 

area we consider we have mana whenua, and invited us to be the donors 

of that redress to the other iwi, then we would consider mana whenua 

obligations would have been upheld as well as tikanga obligations, to be 

fair and reasonable as you referred to earlier today.  So in other words 30 

we would be able to retain mana whenua while at the same time allowing 

the Crown to provide redress to the iwi they wished to settle with other 

than us, using resources and redress from within our rohe. 
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Q. Mr Kapea gave an example of a – I'm not sure even necessarily whether 

it was a Māori group, but somebody acquiring land within the rohe of a 

particular iwi and then flying a flag that was offensive to the mana whenua 

in that area, as an example of how the terms upon which land is 

subjectively acquired by somebody who acquires redress might itself be 5 

an important factor to take into account.  Do you agree with that? 

A. Inasmuch as the flying of the flag was a direct assault or an affront to the 

mana whenua, then yes, I would. 

Q. So it really just depends upon the terms upon which iwi are receiving 

redress as to whether or not, or that’s part of the equation in terms of 10 

whether or not there’s an assault or an affront? 

A. Yeah, and the active participation by mana whenua in the providing of 

that redress. 

Q. So that requires an understanding of the perspective or the attitude of the 

iwi that’s receiving the redress in the first place? 15 

A. Well, they could decline to accept it on that basis. 

Q. An act of tuku is an act of – or can exemplify an exercise of mana 

whenua? 

A. In the case of Tauranga Moana that’s been the case, where Ngāti 

Pukenga occupying lands that were gifted to them by one of our hapū, 20 

and who now assert mana whenua in Tauranga Moana alongside 

ourselves and Ngāti Ranginui. 

Q. And tuku might be – might arise for the purpose of reflecting and creating 

relationships between groups, we've heard? 

A. Yes.  It might also be to just restore balance after a period of 25 

disagreement or unrest. 

Q. Do you agree that an act of consent by one iwi to the redress of another 

should reflect and create similar relationships? 

A. I'd hope so, yes. 

Q. And that indeed is how it should be construed if it’s to be regarded as an 30 

act of mana whenua? 

A. Yes. 

Q. It’d be somewhat the exercise of mana whenua if you didn’t tell anyone 

about it, no relationships to be created there? 
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A. Well, I don't know how there would not be an impact on a relationship if I 

was to, if an iwi was to gift land to another iwi, how that could not be seen 

as a positive step in the relationship building between those two iwi. 

Q. What about the example that I was talking about, namely a consent 

arrangement to redress of another iwi, if you don’t articulate your consent 5 

is it really an exercise of mana whenua? 

A. If you have mana whenua, and the Crown chooses to act in a way that 

ignores or denies your mana whenua, or attacks it, then I'm not sure why 

you would consent. 

Q. Kawenata can help groups navigate overlapping issues by mapping out 10 

their perspectives on mana whenua issues, can't they? 

A. Yeah, kawenata have as their primary aim of either restoring or 

maintaining relationships. 

Q. Do they serve also the purpose that I just suggested of allowing groups 

to understand the positions of each other with respect to matters of 15 

boundary when it comes to mana whenua? 

A. Do you mean having a kawenata that says we agree to disagree? 

Q. I had in mind a successful kawenata.  I mean you refer to Ngāi Te Rangi’s 

kawenata with, is it Ngāti Hinerangi? 

A. Yep. 20 

Q. Did that resolve overlapping claims issues?  Was that the purpose of it? 

A. That allowed both of us to progress our settlements in respect of the 

dispute between us. 

Q. How did it do that? 

A. Well as I recall, on the day Ngāti Hinerangi came and it was actually a 25 

hapū of Ngāti Ranginui that resolved it, and we, the conversation went 

very broadly along the lines of: “Why are you guys claiming here?”  And 

they said: “Because of this place here, which is where somebody 

important to us died or fought,” I can't remember the exact details, but 

there was a significant historical event in their history, and they were 30 

concerned that they were being written out of history by our denial of that 

event.  And that hapū said, well actually all of Tauranga Moana knew 

about that event, and said, in blunt terms: “We know that korero, we know 

about that,” and then Ngāti Hinerangi stopped and said: “We need to 
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withdraw,” and they went outside and they just come back in and said: 

“That’s it.”  I mean in very simple terms, in fact it was quite simple, it was 

their need to be heard and their need to be assured that their history was 

not going to be lost as a consequence of some narrow interpretation of 

mana whenua as being not just exclusive, but exclusionary. 5 

Q. Did it resolve overlapping claims issues between Ngāi Te Rangi and Ngāti 

Hinerangi? 

A. It did, yes. 

Q. Would they be ideal outcomes of a tikanga process? 

1450 10 

A. Yes. 

Q. When we’re talking allowing space for tikanga processes? 

A. Yes.  Yes. 

Q. Paragraph 66 you refer to Crown process and you use the word that 

“disables” tikanga processes to resolve issues of mana whenua.  But in 15 

the example you’ve just given, the Crown policy or process did not disable 

that, it led to an ideal outcome, didn’t it? 

A. It happened despite the Crown, not because of the Crown. 

Q. Which is really what you say is the gold standard, ideally the Crown would 

have no involvement? 20 

A. That’s correct. 

Q. I’d like to return to your evidence at 54 where you say that Crown redress 

can act as a powerful symbol that the settling group will be granted rights 

akin to mana whenua.  And you said that perceptions of redress matter 

here and added that matters particularly in the context of local 25 

government or resource management issues. 

A. Mmm. 

Q. What you’re referring to therefore is the potential for conclusions to be 

drawn from the fact of redress? 

A. What I’m referring to there is that for most of our people offering redress 30 

to another iwi in our rohe is of minimal concern really.  What really 

concerns them is the idea of mana whenua being wrapped around that 

redress.  And so that’s why it’s not just an act of, you know, an offensive 

act, it’s also a powerful symbol.  Is that what you… 
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Q. Yes, no, I’m interested in your evidence, Mr Tāwhiao.   

A. Yeah, so the – sorry, I’ll just come back to your question again otherwise 

I’m going to wander off. 

Q. Do you want me to repeat it? 

A. Yes, please. 5 

Q. Sure.  I put to you that what matters are the conclusions to be drawn from 

the fact of redress, albeit incorrect conclusions, it’s those conclusions, 

incorrect conclusions, that matter, and you’ve just described, I think 

you’re agreeing with me, I don’t know, but when you talk about mana 

whenua being wrapped around something, you’re talking about incorrect 10 

conclusions being wrapped around redress that might connote mana 

whenua when there is no mana whenua to be found. 

A. Yeah, I’m still kind of lost me again.  Sorry, I don’t mean to be difficult. 

Q. No, no, that’s fine, it’s the questioner’s responsibility always.  Do 

perceptions therefore matter when it comes to redress? 15 

A. Perceptions matter but, more importantly, consequences and actions 

matter. 

Q. And now you’re talking again about the resource management, local 

government consequences, yes? 

A. Yes. 20 

Q. Are not those consequences of the perception of, for example, a local 

government body about what a redress item, for example a statutory 

acknowledgement, might mean? 

A. Yeah, and they remain as perceptions until that local body puts them into 

action. 25 

Q. Mmm. 

A. And acts on them as though they are real.  In other words, they give – so 

it’s one thing to say maybe these guys have got mana whenua there, it’s 

quite another for a regional council to say because they might, we must 

treat them as thought they do.   30 

Q. Is that what constitutes the assault on mana whenua when that 

perception translates to action? 

A. The assault on mana whenua happens with the actual deed by the Crown 

to create the perception.  Because once that act is carried out by the 
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Crown, there’s only a matter of time before it moves from perception to 

action. 

Q. We were talking before about contemporary cultural signposts or physical 

presence that matters in a cultural sense, signposts like marae.  You also 

spoke of, and this is again under the rubric of what constitutes evidence 5 

of mana whenua, oral traditions and matters such as tauparapara.  Now, 

Crown redress doesn’t constitute evidence of any of those matters, does 

it?  It doesn’t create marae, it doesn’t create oral histories, it doesn’t 

create evidence of mana whenua? 

A. I think Crown actions are always creating history.  In a 100 years’ time an 10 

action by the Crown now could be taken as evidence of a historical act 

that evidenced mana whenua. 

Q. All right, so I note that condition but, otherwise, doesn’t create oral 

traditions? 

A. No, no.  Not those that are held as valid by Māori. 15 

Q. And you mention that physical signposts such as marae speak for 

themselves, indisputable indicia of mana whenua, and yet there is this 

perception problem that translates into action problem with local bodies.  

Despite the simplicity of being able to point to a marae as indisputable 

evidence of mana whenua, is it your evidence that local bodies, et cetera, 20 

look past those indisputable signposts or indicia and don’t see them for 

what they are? 

A. That’s been the case – that’s been what’s happened in our case, yeah.  

That’s what did happen in our case. 

Q. And yet it’s a matter of common sense on your evidence that that 25 

shouldn’t happen.  Do you think that there might be some education of 

local bodies required to address this problem? 

A. I think there’s probably some need for education of New Zealand 

generally.  But in this case I don’t believe that it was a wilful denial of our 

history that took place but rather an over-reliance on central government 30 

policy and directions and indicators and pointers that this local body in 

particular took as sufficient evidence to act on.  There are three local 

councils in Tauranga Moana.  Only one of them chose to take that path.  
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The other two had no question about our legitimacy versus the outside 

iwi. 

Q. So there are elements at the local authority level that could use some 

assistance in understanding these issues but not all?  Some local 

authorities, for example the two you’ve just mentioned, reached the right 5 

conclusions? 

A. Oh, yeah, there’s no doubt about that. 

1500 

Q. So misperceptions about mana whenua might arise whether or not, from 

a redress item or items, whether or not those items have been granted 10 

with the consent of the true mana whenua, couldn't they? 

A. I think again, it’s not the redress that is the issue, it is the conditions that 

come with the redress, whether intended or not, which undermine the 

authority of mana whenua. 

Q. What do you mean by conditions that come with it? 15 

A. Well exactly what I said.  If a regional council or a council says to us: “We 

need to now start taking into account the views of this iwi because they 

have now been established as having a sufficient historical link to this 

place to warrant receiving whenua,” then it becomes less – it stops 

becoming hypothetical and becomes a real issue, a live issue. 20 

Q. So it’s the conditions created rather than that attach? 

A. Yeah, the potential is created. 

Q. Do you think it is illegitimate for local authorities to have a policy that says 

where a group has a particular association then we are prepared to 

recognise that in certain ways pursuant to our local powers? 25 

A. I'd need to know what the conditions of that recognition were before I 

could answer that definitively. 

Q. Policy change at that level might respond to the problem, mightn’t it? 

A. What we found responded to the problem was a direct confrontation with 

the council over it. 30 

Q. Did the Crown – did you ask for central government assistance in – 

A. Yes, we did.  We asked that the Crown clarify their position on this, 

because the council were allegedly relying on maps produced by a 

Government agency. 
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Q. And of course the Crown policy, at least as its reflected by the Red Book, 

I believe in the very section you reproduce, clearly shows the Crown’s not 

in the business of establishing boundaries. 

A. Mmm.  Notwithstanding that they had published maps online purporting 

to show iwi boundaries. 5 

Q. There might be some tidy-up work to be done in that regard? 

A. There’s a lot of tidy-up work to be done. 

Q. I just want to ask you some questions about the ICF, because as I 

understand it you’re on a working group of the Iwi Chairs Forum, 

Mr Tāwhiao? 10 

A. Yes. 

Q. And tell me if I've got this wrong, it’s been relayed to me.  This is – you 

are part of a working group dealing with rangatira to rangatira 

engagement? 

A. Yes. 15 

Q. And you've been delegated some responsibilities for a workstream 

relating to the Crown’s approach to overlapping interests? 

A. Yes. 

Q. You'd be aware consequently that in August 2020 a draft policy document 

was provided for consultation? 20 

A. Yes. 

Q. On the whole, that was positively received, I'm not suggesting there 

weren’t comments on it, but do you agree that on the whole that document 

was positively received? 

A. I think what was positively received was seeing some progress on that 25 

issue.  I don't think there was widespread agreement with where it was 

heading. 

Q. What were the indicators that real progress was being made, what was 

important? 

A. That there was a greater recognition of the need to protect and uphold 30 

tikanga and matters like mana whenua. 

Q. And how did that recognition – what was it in the policy that showed that? 

A. Well there wasn’t anything.  The policy was there, was – ultimately I had 

very little to do with the drafting of the policy.  After rejecting the first draft, 
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I was not included in any further work on it, and the reason I rejected it is 

because I saw the whole workstream as solving a Crown problem, not an 

iwi problem. 

Q. Are you no longer part of the working group? 

A. I have not seen the latest versions of the policy.  Another iwi chair is 5 

actually chairing that workstream group. 

Q. Did you see the December 2020 sort of reiteration that incorporated the 

feedback provided initially? 

A. I haven't seen that one, I don't recall.  I saw earlier versions of it and 

expressed my dissatisfaction at that stage. 10 

Q. Lastly, Mr Tāwhiao, I'd just like to ask you some questions about where 

you’re at with the TMF negotiations.  It’s the case, isn't it, that even prior 

to the hearing at Waiwhetu, the redress relating to the Tauranga Moana 

framework had been removed for all parties so that issues concerning 

that could be resolved independently of the other redress items, is that 15 

right?  Parked, I think it was called. 

A. It was parked. 

Q. The terminology was, it was parked. 

A. Yep, and it continues to be parked. 

Q. It continues to be parked? 20 

A. Yes. 

Q. The Minister appointed a – or the report came out in December 2019, it 

was parked well prior to that, and it’s the case, isn't it, that the Minister 

appointed a facilitator in June of 2020? 

A. Yep. 25 

Q. And that there’s been a hui on the 9th of December last year, I 

understand? 

A. I know he came to see us and he spoke independently to myself and I 

think to Paul, and perhaps others.  I was quite dismayed at how – and I 

know the guy, so I have got a great deal of respect for him, but I was quite 30 

dismayed by his lack of understanding, and it took some time for me to 

explain to him just how we saw the issue.  And the reason that the Moana 

framework is parked is because it’s our view, if we can get the mana 

whenua matters resolved, then everything else just – 
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Q. Flows? 

A. It flows, much evenly, whereas he was trying to find a way through to 

solve this little problem, while this bigger one of mana whenua, or bigger 

to us, remained outstanding.  And yeah, so I had to let him know I was 

disappointed. 5 

Q. Is it the case that matters have got to the point – it might not be, where 

the priority in relation to these tikanga processes now is to get the 

relationship between the iwi on a better footing before the redress itself is 

tackled? 

A. In our case, that’s definitely proving to be true. 10 

Q. So there will be future hui based on rebuilding relationships? 

A. There have been. 

Q. Already? 

A. Yeah, so in December last year, our kaumatua, in other words the holders 

of our tikanga, met with some of the people from within the Hauraki iwi 15 

groups who were recognised as the holders of their tikanga, to sit down 

and start talking about it, and the conversations so far hadn't got beyond 

reconfirming relationships.  So the problem’s still there, but the context in 

which they’re being resolved needs to be restored and rebuilt, and that’s 

what’s been happening. 20 

Q. So the immediate agenda is on that relationship restoration for now? 

A. Yep.  We need to find a way of talking to each other without yelling. 

Q. So effectively you’re being given space to step back so you can step 

forward? 

A. We've taken time, we've taken space, yeah. 25 

CROSS-EXAMINATION:  MR MAJUREY 

Q. Tēnā koe e te pāpā. 

A. Tēnā koe, Paul. 

Q. Ko tauā mo tēnei? 

A. Āe, ano oki.   30 

Q. My friend Mr Allan spoke to you in your evidence around the support for 

Ngāti Whātua Ōrākei, and you talked a bit about the relationships going 

back to the 90s, do you recall that? 
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A. Yes. 

Q. You might need to speak into or bring the mic a bit closer, aroha mai. 

A. Āe. 

Q. And you also confirmed that you were approached by Ngāti Whātua 

Ōrākei to provide independent expert evidence on tikanga for this 5 

proceeding, that's correct? 

A. Yeah, I think we were approached by Ngāti Whātua Ōrākei, and I think, I 

don't know whether I had the conversation directly with them or with one 

of the people in our iwi. 

Q. The result that came of that was for you to give evidence? 10 

A. Yes. 

Q. And as has come out in some of the exchanges with my friend Mr Allan, 

you have been involved as a respective for Ngāi Te Rangi in some of the 

litigation with the iwi of Hauraki, including those of Marutūāhu, correct? 

A. Yes. 15 

Q. Did you take advice or received advice in relation to your being able to be 

independent in your evidence in this proceeding, given that litigation? 

A. My ability to be independent? 

Q. An independent witness, as opposed to someone who’s not independent 

given that background. 20 

A. Okay, I took the view that tikanga is of such importance that it requires 

that I engage, despite there being perceptions of me having conflicts of 

interest.  I didn’t see myself as having a choice really. 

Q. And within that context, do you think you can be independent in giving 

your evidence? 25 

A. I believe so, yes. 

Q. Can we walk through some of the elements of that litigation then, and if 

we start with the Hauraki enquiry that you've spoken about.  You led the 

Ngāi Te Rangi challenge to the settlements for the Hauraki iwi, including 

those of Marutūāhu, correct? 30 

A. Yes. 

Q. Could we go to document 346.30573.  This is your brief of evidence dated 

14 March 2017.  Is that big enough for you to see? 

A. Yeah, I can see it. 
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Q. And on that front page you'll see all this formal legal intituling, a couple of 

“In the matters of”, and one that says “of an application by Charlie 

Tāwhiao on behalf of the Ngāi Te Rangi Settlement Trust for an urgent 

enquiry into the Crown’s settlement negotiations,” that's correct? 

A. Yes. 5 

Q. And could we please turn to paragraph 6, and if you could blow this up a 

bit please so that Mr Tāwhiao can see it.  I just want to walk through a 

few of these paragraphs.  So in paragraph 6 you’re confirming you’re 

providing evidence in support of the application, and in relation to the 

Crown’s policy and practice concerning the redress in the Ngāi Te Rangi 10 

rohe that Hauraki seeks as apparent of their historical settlement with the 

Crown, that was part of the context for the application, wasn’t it? 

A. Yes. 

Q. And in the next paragraph you confirm the strong objection to the Pare 

Hauraki Collective redress deed by Ngāi Te Rangi? 15 

A. Yes. 

Q. Turn to paragraph 10, please.  And there you’re saying the intention 

signalled by the Treaty partner to provide that redress has been received 

by Ngāi Te Rangi as a direct attack on the identity and mana of Ngāi Te 

Rangi, correct? 20 

A. Yes. 

Q. And the next paragraph, 11, you confirm that for that reason Ngāi Te 

Rangi must respond vigorously, correct? 

A. Yes. 

Q. Go to paragraph 13.  On that basis, given the context you've walked 25 

through, Ngāi Te Rangi rejects all claims by Hauraki iwi to any rights akin 

to mana moana or mana whenua in Tauranga Moana? 

A. Yes. 

Q. Could we please turn to paragraph 25.  And there you’re confirming on 

behalf of Ngāi Te Rangi the absolute opposition to allowing any other iwi 30 

into the rohe, and of course you’re referring there to the Hauraki iwi, 

correct? 

A. That's right. 
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Q. Could we now please turn to document 346.31064.  Blow that up a bit, 

please.  This is your third brief in that same proceeding, and you'll see 

there again the reference by the application of yourself on behalf of Ngāi 

Te Rangi, that's correct? 

A. Yes. 5 

Q. If we could go to paragraph 9, please.  And there, remembering this is 

further in time since that first one, you’re confirming that matters have 

become worse for Ngāi Te Rangi, the relationship with the Crown is 

non-existent and that there’s a real division between Ngāi Te Rangi and 

Hauraki? 10 

A. Yes. 

Q. So that’s some of the background in the Hauraki enquiry.  If we go to the 

second piece of litigation, and could we please turn to document 

346.30588.  If we could blow that up a bit.  So this is an application for 

declarations under the Resource Management Act, it’s dated 15 

18 December 2018.  If you go to that legalistic part, between Charlie 

Tāwhiao and other named trustees of Te Rūnanga o Ngāi Te Rangi Iwi 

Trust and the Bay of Plenty Regional Council.  Do you recall that 

application? 

A. Yes, I do. 20 

Q. And do you recall also an exchange we had at Waiwhetu where you 

confirmed that that was an application seeking mana whenua 

declarations, is that correct? 

A. Yes. 

Q. You might need to speak up – 25 

A. Yes. 

Q. Sorry, it’s just for the record.  Probably breaching that myself.  Could we 

now please turn to document 346.30581.  If you could blow that up.  And 

that’s an affidavit by you in that application sworn on 18 December 2018, 

is that correct? 30 

A. Yes. 

Q. Could we please turn to paragraph 15.  And this echoes some of the 

discussion you had with my friend Mr Allan in relation to RMA matters and 

the practices of councils.  That’s fair to make that connection? 
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A. Yes. 

Q. And at paragraph 15 you ask the question: “How do local authorities 

perceive other iwi that may receive redress from the Crown?” and you 

say: “Notwithstanding any potential settlements that may be given effect 

to through Parliament by statute, local authorities should not blindly 5 

accept new iwi that knock on the door.”  That both has a general layer to 

it, doesn’t it, it also has a specific one. 

A. Yes. 

Q. At the general layer that could apply to any iwi, but as we’ll come to talk 

about part of the context for this application was the concern Ngāi Te 10 

Rangi had about the practices in relation to Hauraki iwi, correct? 

A. Yes. 

Q. If we go to paragraph 20, you say in there the cultural landscape can shift 

beneath the feet, the Crown has its way, and the Crown proposes to grant 

Treaty settlement redress to iwi that have never maintained occupation 15 

or their identity in Tauranga Moana.  Similar themes here, isn't it? 

A. Yes. 

Q. And same again in paragraph 22, reference there to the Crown offering 

statutory acknowledgements, statements of association et cetera, and 

“protocols to iwi within our rohe where the fires of those iwi were 20 

extinguished long ago.”  Same themes? 

A. Yes. 

1520 

Q. And in paragraph 23: “we are not opposed to iwi being given redress 

where the Crown has breached Te Tiriti but we are opposed to redress 25 

that undermines our mana whenua by giving rights to these under the 

RMA.”  Same themes again? 

A. Yes. 

Q. Can we please turn to document 346.31057 and if we blow that one up 

please.  This is a further affidavit in that same proceeding, you’ll see it’s 30 

dated 12 February 2021, it’s your affidavit. 

A. Yes. 

Q. You recall that? 

A. Yes. 
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Q. And could we please turn to paragraph 19.  Perhaps just to give that 

context, if we go over the page, and unfortunately it’s a black and white 

version – sorry, if we go forward past the last page, yes, there – there’s a 

map that you’ve attached there, we’ll come to this, but that’s the context 

for the paragraph that I’m just going to refer to you back at 19 please.  5 

And you refer there to: “These are the areas where I understand Hauraki 

iwi seek to claim mana whenua and mana moana,” and so you’re 

therefore giving a context in that application to the RMA, aren’t you? 

A. Yes. 

Q. If we then turn to the third piece of litigation and that’s this proceeding 10 

and, as you’ve confirmed, Ngāi Te Rangi are an interested party or an 

intervenor in this proceeding, aren’t they, as you – 

A. Mmm. 

Q. – went through, I think that occurred at the Court of Appeal stage. 

A. Yep. 15 

Q. Could go please to document 103.01335.  Do you recall this affidavit of 

yours from 10 May 2019? 

A. Yes. 

Q. And could we please turn to paragraph 12.  If you could blow that up a bit 

please.  Thank you.  And there you’re referring to the Crown’s conduct in 20 

relation to its settlements with Hauraki iwi and you say towards the end 

of the paragraph the issues concerning the Hauraki settlement been 

resolved on a ‘not to progress’, Ngāi Te Rangi had determined not to 

progress their individual settlements until that time, that’s correct? 

A. Yes. 25 

Q. And if we go to paragraph 16, there you’re saying: “Ngāi Te Rangi has 

been concerned for a significant period of time about the Crown’s 

proposal to grant rights and interests to the Hauraki Iwi Collective in 

Tauranga Moana, the area in which Ngāi Te Rangi have mana whenua 

in accordance with tikanga,” that’s correct, isn’t it? 30 

A. Yes. 

Q. Having revisited, and this covers some years as you recall, having 

revisited that, different sets of litigation, and I appreciate this is partly a 

legal context and I’m not trying to draw you into legal discussions, but just 
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in terms of your plain and common sense view of it, do you think you really 

can be independent in this proceeding on tikanga given that litigation 

between Ngāi Te Rangi and the Hauraki iwi which include the Marutūāhu 

iwi? 

A. In the sense that any of us can be independent here because we all have 5 

obligations both as iwi leaders, and yourself included, and also to our 

people and also to our wider responsibility to our combined unity as Māori, 

our tikanga.  I think, because I’ve had to reflect on this obviously, and 

when I go back to my original brief around this case, my original brief of 

evidence as an expert witness for the Court, I realise that my whole career 10 

didn’t just involve activities that were related to this but were actually 

centred on activities that related to this.  And so I was already on this path 

prior to – and I’m not trying to dismiss my extreme displeasure with the 

way that the Hauraki settlement has been rolled out by the Crown over 

the top of us but, putting that aside, I think that I am able to actually stand 15 

back and look in a principled way at what’s been happening by the Crown, 

and bearing in mind this is my concerns about Crown behaviour.  And it’s 

based, in my experience, of how issues of mana whenua are very rarely 

addressed openly and I saw this as an opportunity to finally get that out 

in the open, where you and I’ve had a conversation about this, and I recall 20 

that we had very little we could agree on even to the point of whether it 

exists or not, or whether it was a worthwhile concept to be discussing.  So 

I thought it was important that I use my experience and my background 

to actually have this issue raised in a public forum.  And, I have to say, 

sometimes I wonder whether I should have.  But I do know that I would 25 

not live with myself had I not.  So in terms of my independence, I don’t 

have any concerns about that but I can understand why you might. 

Q. I’m asking the question so that you have a chance to respond. 

A. Mmm. 

Q. Is it fair to say that the hara, the āwangawanga that Ngāti Te Rangi, 30 

yourself, have with Pare Hauraki in the Treaty settlement conference is 

the same that you’ve seen and talked about in relation to Ngāti Whātua 

Ōrākei and those – 
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A. I think there are similarities.  But we’re not Ngāti Whātua Ōrākei and 

they’re not Ngāti Te Rangi. 

Q. You in your evidence have discussed tikanga and the matters of where 

mana is exclusive and you’ve talked about the context of Tauranga 

Moana, that’s correct? 5 

A. Yes. 

Q. In your reply evidence, and you were discussing this with my friend 

Mr Allan, I think you were referencing the evidence of Professor Kahautu 

Maxwell, and you said their tikanga are different from ours, you recall 

that? 10 

A. Yes. 

Q. Are you aware that the peoples of Marutūāhu and Te Waiohua are Tainui 

waka peoples? 

A. Yes. 

Q. Is it fair to say then that as you’ve touched on in your evidence that the 15 

tikanga of Tainui waka peoples are different to those of Mataatua waka 

peoples? 

A. I think there would be unique characteristics, yeah, that apply to Tainui 

people.  I’m not sure whether they’ve universally accepted but I’m sure 

there are differences. 20 

Q. I think you said in one of your answers to Mr Allan that each iwi’s story is 

unique? 

A. Yes. 

Q. And if you draw upon your experiences in Tauranga Moana and the 

discussions you’ve had and the thoughts you’ve had about Tāmaki 25 

Makaurau, in terms of the relationships between tribes and the histories 

do you see the experience of Tauranga Moana being the same as in 

Tāmaki Makaurau? 

A. No, no.  I think there are some similarities but, no, they are completely 

different contexts, in the sense that we’re in Tauranga near here and this 30 

is a different dynamic operating here. 

Q. Different histories? 

A. Yeah. 

Q. Different peoples? 
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A. Yeah, yeah.  There’s some commonalities in history.  I mean there are 

people from Tauranga whose history is embedded in the stories of this 

place, just as every iwi is, but our history, contemporary history as, well, 

our history as Ngāi Te Rangi has taken its own path independently of that 

of the history of the peoples here. 5 

MR MAJUREY ADDRESSES THE COURT (15:28:38) 

COURT ADJOURNS: 3.28 PM 
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COURT RESUMES: 3.47 PM 

CROSS-EXAMINATION CONTINUES:  MR MAJUREY 

Q. I want to turn to some of the references you've made to the areas that 

were the subject of redress, and you've mentioned some geographical 

features, and so I'm going to turn to Te Raupatu o Tauranga Moana, the 5 

report on the Tauranga confiscation claims.  Do you recall this book that 

I'm holding up? 

A. Yes. 

Q. And so could we turn please to 315.10045.  If you could blow that up 

please, yes thank you, and a little bit more.  So just working our way 10 

through these references to place ourselves, you see the reference to the 

Katikati block? 

A. Yes. 

Q. To the top right hand corner of that, Ngā Kuri a Wharei that you've 

referenced? 15 

A. Yes. 

Q. And to the west, or the left, Te Aroha, that’s Te Aroha Maunga? 

A. Yes. 

Q. And then below the Katikati block, the Te Puna block, correct? 

A. Yes. 20 

Q. So just wanted to set that geographical context for the next few seconds.  

Could we now please turn to, and this is in the same report, so I don't 

know if giving you the last three numbers is the right way to do this, 912.  

Or shall I give you the whole number again.  Is that page 43?  I'll give you 

the whole number, 315.09912.  Actually if we could go to the previous 25 

page, just again to set where the Tribunal’s at here, and so yes, just pause 

there, you'll see the heading “2.4.3 customary interests and claims of 

Treaty breach”, and if we scroll back down to the top of page 43, and the 

first arrow point, in there the Tribunal’s saying the Te Puna Katikati blocks 

which we've just referred to, hapū substantial interests within the Te Puna 30 

Katikati blocks were Te Whānau a Tauwhao, Ngāti (Māori 15:50:25), 

Ngāti Tauiti, Ngāi Tamawhariua, Ngāti Pango Purakau, Ngāti Pūkenga 
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and hapū of the Marutūāhu confederation.  You recall that finding of the 

Tribunal, don’t you? 

A. Yes. 

Q. And then if we turn to page 315.10068, and starting right at the bottom 

line picking up at “but”.  So I'll just read this and check in with you, but: 5 

“When we consider the reserves awarded alongside the monetary 

payments, it becomes evident that Ngāi Te Rangi, who received virtually 

all of the 8,000 acres of reserves in Te Puna Katikati were more 

generously treated than Hauraki.  The only promised awards of reserves 

for the Hauraki iwi were 75 acres of wahi tapu, which the claimants allege 10 

were never actually set aside by the Government.  This disparity between 

the relatively large reserves awarded to the Ngāi Te Rangi chiefs and the 

virtually non-existent reserves awarded to Marutūāhu and the Ngāti 

Ranginui hapū is clear evidence of a failure to treat Māori equally 

according to their customary rights in Te Puna Katikati.”  You recall that, 15 

don’t you? 

A. Yes. 

Q. You might recall in your evidence you made reference to the analogy, 

metaphor, whatever the right description is, in terms of heat signatures of 

Hauraki, do you recall that? 20 

A. Yes. 

Q. And you said, your words “barely visible in Tauranga Moana”.  By 

reference to these findings of the Tribunal, is that a fair way to put that? 

A. Well, in the context of 75 acres within 8,000 acres? 

Q. That’s not all the Tribunal was saying there though, was it?  I.e. there 25 

were reserves granted to Ngāi Te Rangi and none were granted to 

Marutūāhu and Ngāti Ranginui, and they should have been, and also talk 

about the substantial interests of Marutūāhu in the Te Puna Katikati 

blocks.  So on reflection, is it fair to put it that way, barely visible in 

Tauranga Moana? 30 

A. I wasn’t basing that statement on this information.  I was basing it on what 

we know and see now. 

Q. So you’re disagreeing with the Tribunal then in terms of those 

recognitions of customary interests in Tauranga Moana? 
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A. I don’t have a view about – I don’t agree, put it that way. 

Q. In fact I think at Waiwhetu you refer to that as being unhelpful in terms of 

those findings? 

A. Yes. 

Q. Do you recall the membership of the Tribunal here?  I just want to go 5 

through and see if that rings a bell.  Judge Kearney, John Clarke, Dame 

Areta Koopu? 

A. Yes, I recall them  now. 

Q. Professor Sorenson and Dr Bassett? 

A. Yep. 10 

Q. Those are fairly eminent names, aren’t they, within Māoridom and in the 

historical world? 

A. Oh yes. 

Q. And you recall, of which that report’s an example, the Tribunal doesn’t 

see the world in terms of mana whenua, does it? 15 

A. No, they’ve carefully avoided that term. 

Q. Is it avoiding it or not seeing that as really being reflective of Māori 

custom? 

A. I think – well, in my view what they're doing is avoiding dealing with 

something that is far too contentious for them to grapple. 20 

Q. I'm sorry, I'm just not sure if this is being picked up, and your answers are 

important, so aroha mai, I know you’re trying to look at me and the mic’s 

over there. 

THE COURT ADDRESSES MR MAJUREY (15:45:14) 

CROSS-EXAMINATION CONTINUES:  MR MAJUREY 25 

Q. If we could turn to 315.09909, it’s page 40, and we’re going down about 

halfway on the page.  If you could blow it up and scroll down a bit, please.  

Around the middle you'll see the words: “We accept that the 

confederation.”  I'll read it out and you might be able to pick it up.  This is 

what the Tribunal says.  “We accept that the confederation,” and just to 30 

interpolate, that’s Marutūāhu they’re talking about, “had interests in the 

Katikati block and the northern part of the Te Puna block, but we do not 
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believe that its interest excluded other hapū from also having customary 

rights within any part of those blocks.  We consider that the area was a 

contested zone, an area where the rights of the confederation overlapped 

with those of Ngāi Te Rangi.  The extent of each side’s rights was in 

dispute at 1840 and was still disputed in 1864, when the purchase of the 5 

Te Puna-Katikati blocks commenced.  Moreover, as we have indicated 

above, we believe that assertions of exclusive interests and clear 

boundary lines between groups are not consistent with Māori custom.  We 

also endorse the Rekohu Tribunal’s concerns about the use of the term 

mana whenua, particularly when it is used to assert that one group has 10 

exclusive authority within a particular area.  Māori custom was 

characterised by complex overlapping and dissecting interests, so that in 

different circumstances the interests of one group or another might be 

more significant.  The concept of mana whenua appears to be a 19th 

century innovation which confuses the personal or spiritual quality of 15 

mana with the distinct issue of rights to land.”  Given your evidence, that 

would seem to be a clear area of non-agreement you'd have with the 

Waitangi Tribunal? 

A. Not completely.  I agree with the Waitangi Tribunal to the extent that the 

interests held by the confederation did not exclude other hapū.  In other 20 

words, they weren’t exclusive, and I agree with that.  Basically what that 

signals to me was, that they had yet to resolve those issues, given 

everything else they had going on.  So but I do disagree with some of the 

conclusions they draw from that, which is the idea that assertions of 

exclusive interest at least are not consistent with Māori custom.  Clear 25 

boundary lines between groups I would agree are not consistent, I'd agree 

with that, what the Tribunal is saying there, because those boundary lines 

are a little bit like whakapapa, depending on which whānau I decide to 

link to, determines where that all runs.  So I think the Tribunal’s got bits 

of that right and bits of that wrong, in my view. 30 

Q. You've said, and this is my paraphrase so I'll check in with you to make 

sure it’s a fair paraphrase.  You've said there can only be one tribe on any 

piece of land? 

A. Yes. 
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Q. The Tribunal’s not saying that, is it? 

A. No, the Tribunal’s not saying that.  They're wrong. 

Q. And can we check in also in another important concept that you've raised 

two pages later, so there’s a heading 2.4.3, “customary interests and 

claims of Treaty breach”.  If we go down towards the end of the first 5 

paragraph, where it starts: “We reiterate that Māori land interests were 

not a matter of clearly defined boundaries between groups, and that a 

group could have a particular interest in a place that was some distance 

from its core territory.”  The Tribunal wrong there or right? 

A. I think the term “interest” is one that has been problematic, and I interpret 10 

“interest” to mean some association ranging from complete ownership to 

having passed through there and had a significant event occur.  But I've 

since found that when that term, the use of the term interest in this context 

is actually talking about interests equivalent to rights and ownership.  

That’s not something I would agree with.   15 

Q. Because the Tribunal doesn’t use the language of mana whenua does it, 

it uses language of interests and rights? 

A. Yeah, and in doing so it creates a problem for us and for itself. 

Q. Could we please turn to document 346.31069.  Could you blow that up a 

little bit, please.  Do you recall this map from the Hauraki enquiry? 20 

A. Yes, vaguely, yeah. 

Q. We'll just walk our way through it to recalibrate.  We go to the legend and 

the right hand side, we see, you haven't been here but this is dangerous 

territory when I get a hold of colours.  So just going through the right hand 

side, we see a red, a blue and a yellow, and those each correspond to 25 

the areas of interest for Ngāi Te Rangi, Ngāti Ranginui and Ngāti 

Pukenga, you see that? 

A. Yes. 

Q. And these come from the respective deeds of settlement for each of the 

tribes, correct? 30 

A. Yes. 

Q. If we then look at that macro picture in terms of where those areas go, 

does it follow from your evidence that, and we’re talking about the land, 

that within the areas encompassed by those lines there can only ever be 
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one of the three tribes having mana whenua.  In other words there’s no 

overlaps, there’s no shared interest anywhere within those areas of 

interest? 

1600 

A. That's correct. 5 

Q. And so for Ngāi Te Rangi, let’s start in a broad way, what’s the heartland 

or what’s the exclusive mana whenua area for Ngāi Te Rangi? 

A. The exclusive heartlands – well it depends on which hapū I'm talking to.  

Each of our hapū marae would say that they are the heartland in Ngāi Te 

Rangi.  The people of Matakana believe that that’s the heartland of Ngāi 10 

Te Rangi.  The people of Matapihi believe that’s the heartland. 

Q. Probably a better way to express, rather than heartland, because that can 

conjure up different things, if we just stick with Ngāi Te Rangi, the iwi. 

A. What’s our core – 

Q. What’s the core area for Ngāi Te Rangi? 15 

A. It’s all, it’s an aggregation as I've said in my earlier evidence, it’s an 

aggregation of the mana whenua asserted and established by each of our 

hapū.  So Ngāi Te Rangi’s mana whenua doesn’t exist in its own right, it 

exists as a combination of the mana whenua of each of our constituent 

hapū, and they maintain mana whenua by living on the land, and 20 

maintaining their connection to the land.  

Q. So if I was – I'm not going to ask you to do this, but just to use the 

hypothetical, if I were to give you a pen and this piece of paper, you could 

draw those exclusive areas for each of the three iwi and their hapū that 

go with that, over all this whenua? 25 

A. Yeah, what I would do would be to actually establish – that’s what I've just 

said, for Ngāi Te Rangi is true for the others.  It is where their hapū 

exercise authority or mana whenua. 

Q. Within the Te Puna block, which of the iwi are there for Tauranga Moana? 

A. At the moment we've got mana whenua being exercised by one hapū who 30 

are presently aligned to Ngāti Ranginui, despite having a whakapapa that 

links them to Ngāi Te Rangi.  So there’s been a political decision of 

convenience to establish that iwi identity there.  Regardless, they are, 

they remain part of the Tauranga Moana combined mana whenua.  So 
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we've got two marae in the Te Puna Katikati blocks, we've got two and 

Ngāti Ranginui have got one.  

Q. So are you saying in the Te Puna block, which we've looked at before, 

the mana whenua for that all resides with Ngāti Ranginui and its hapū? 

A. For that hapū, they have an area which they would consider they have 5 

mana whenua over. 

Q. So Ngāi Te Rangi has no mana whenua in the Te Puna block? 

A. No, I didn’t say that.  We don’t have any mana whenua in the place that 

the people from Tuapiro hold mana whenua. 

Q. Perhaps I'll start again, because I'm asking a bad question.  Within the Te 10 

Puna block, as between Ngāti Pukenga, Ngāi Te Rangi and Ngāti 

Ranginui, which of the iwi have exclusive mana whenua in that block, in 

the different parts of the block? 

A. Well it depends on which part of the block we’re talking about. 

Q. The whole block.  Are all three – 15 

A. Nobody has exclusive rights to the whole block.  First of all, the block itself 

isn't one of our creations.   

Q. So are all three iwi there? 

A. No, I'm not saying that either. 

Q. What are you saying? 20 

A. I'm saying that where the mana whenua held by the people of Tuapiro is, 

they hold mana whenua there within that block, and in the places where 

Rereatukahia and Otawhiwhi sit, they hold mana whenua in their places, 

and they adjoin each other, they neighbour each other. 

Q. And in the Katikati block, same answer or different answer? 25 

A. Well the same thing, yeah, the blocks are irrelevant to mana whenua. 

Q. No straight lines? 

A. Well not only that, they’re creations of the Māori Land Court. 

Q. You were asked by my friend Mr Allan about, as part of the negotiations 

and the settlements, a number of the agreements that were reached, and 30 

you recall those, don’t you? 

A. Yes. 
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Q. If we go to, please, 346.31067.  Given the colours there this could be a 

recipe for disaster, but we'll try and walk our way through it.  Do you recall 

this map and those areas covered by it? 

A. Yes. 

Q. Can you see that map okay from there? 5 

A. Yeah. 

Q. I'm conscious of time, because it could take a period to walk our way 

through it and there might be an efficient way to do it.  If I refer you to the 

different items contained in there that are coloured blue, as I call them 

previously, to the left of the west you have blue worms, blue lines.  More 10 

to the right side, to the east, you've got blue dots, and if you go to the 

north-east, blue hatching.  You see those? 

A. Yep. 

Q. And I can go through each of them in terms of the specifics, but just to 

start at the high level, is it correct to say that those represent agreements 15 

reached between Tauranga Moana and Pare Hauraki over the redress 

for Pare Hauraki for those blue worms, blue dots and blue hatched line 

areas? 

A. As I recall, that is the case, yeah. 

Q. And if we go through each three sets, the indelicately labelled blue worms, 20 

those are statutory acknowledgements over the ridgelines of the 

Kaimais? 

A. Yes. 

Q. Cultural redress, do you recall that, that they’re cultural redress? 

A. I recall that term being used.  I also recall at the time that this arrangement 25 

was a pragmatic way of getting through a problem that nobody really 

wanted to address, including us.  

Q. Let’s come to that, I just want to reference this in terms of agreements 

reached between the tribes.  The blue dots, you might recall, are the RFR 

areas that were agreed between Tauranga Moana and Pare Hauraki? 30 

A. Yes. 

Q. And not shown here, but, and also reference back to the worms, there are 

also yellow ridgelines and yellow dots, agreed that were for Tauranga 

Moana, do you recall that? 
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A. Yes. 

Q. And if we go to the top right, those hatchings, that’s the Athenree Forest, 

correct? 

A. Yes. 

Q. An agreement was reached, and seeing that its located mostly within the 5 

Katikati and Te Puna blocks, agreement was reached between the tribes 

that on the allocation of the forest, 60 per cent for Pare Hauraki and 40 

per cent for Tauranga Moana, do you recall that? 

A. Yes. 

Q. And so through each of those agreements, redress for Tauranga Moana 10 

and Pare Hauraki were agreed, correct? 

A. Yes. 

Q. You'll see some of those coloured diamonds, I won't even begin to try 

some of those colours, but you see those there, one at Tuapiro, over at 

Kauri Point, Katikati, do you recall those were also agreed between 15 

Tauranga Moana and Pare Hauraki over iwi-specific settlement sites, 

commercial redress? 

A. Yes. 

Q. Can we talk a bit about the Kauri Point, as it’s called there on the map, 

redress, so that’s the green diamond, also different names known for that 20 

area, Ongare, et cetera, do you recall that? 

A. Yes. 

Q. Is it a fair recollection, and I'm keeping this at the high level, that’s very 

important cultural redress that was agreed and is to be shared between 

Ngāti Tamaterā and Ngāi Te Rangi, that's correct? 25 

A. Yes. 

Q. And that reflects the important history of that area to those tribes? 

A. Yes. 

Q. And the redress came about in terms of the inclusion of Ngāi Te Rangi 

because Ngāti Tamaterā was seeking that in their settlement, and the 30 

Crown came in and as part of a three-way discussion agreement it was 

agreed that Ngāi Te Rangi should share in that redress, that's correct? 

A. Yeah, I don't recall the details, but I do recall there being, this being an 

intense period of horse-trading, it lacked any principle at all. 
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Q. Does that pretty much sum up Treaty settlements? 

A. In my experience, yes. 

Q. It’s a great world to be in, isn't it. 

A. I think the important thing to note here is that while these were agreed, at 

no time were we ever aware or advised or even considered that we were 5 

giving up mana whenua, and in agreeing to these, to recognising these 

sites of significance to Hauraki iwi.  That changed the complexion of 

everything. 

Q. Let’s talk about that.  Are there any of the deeds that contain this redress, 

be it the Ngāi Te Rangi deed or the Pare Hauraki, Ngāti Tamaterā deed, 10 

where mana whenua is mentioned? 

A. No. 

Q. Is there any correspondence that you can point to during these 

negotiations and the recording of them that refers to mana whenua? 

A. Well, I can point to incidents where the regional council has advised us 15 

that they required to consult with Hauraki iwi in relation to developments 

within Tauranga Moana. 

1610 

Q. And that goes back to the discussion you had with Mr Allan in terms of – 

A. Yes. 20 

Q. – the position taken by councils in their exchanges with the Crown? 

A. Yes.  I recall conversations we had, you and I had, in the early stages of 

this disagreement where I suggested to you that there was a simple way 

of solving this was that Hauraki iwi just say they are not claiming mana 

whenua in Tauranga Moana but are looking to preserve their history 25 

within us.  And you declined. 

Q. Yes, there’s this rule that I can’t give evidence so I won’t go there. 

A. Oh, okay, sorry. 

Q. Just to complete this part of the discussion because you did say to 

Mr Allan again as part of the context that you were recalling around 30 

whether these agreements involved good faith, I heard something along 

those lines, do you recall that? 

A. Yes. 
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Q. Was there a suggestion that those negotiations, those agreements, 

weren’t in good faith? 

A. You mean do I now think that they weren’t or was there any – 

Q. Well let’s take both time periods, at the time and now, or sometime along 

that time continuum? 5 

A. I think subsequent events had given cause for us to believe that good 

faith was not practised during that period. 

Q. And did you ever raise that issue with the Crown? 

A. We’ve been raising this issue with the Crown constantly. 

Q. On that specific matter? 10 

A. On? 

Q. On that specific matter that you’ve just referred to. 

A. On that specific matter, you mean of good faith? 

Q. No, of the agreements that were reached. 

A. I do recall that we objected to the agreements. 15 

Q. And that’s referenced in the Waitangi Tribunal’s Hauraki inquiry report, 

isn’t it? 

A. Yes. 

Q. That’s the extreme stance that was taken – 

A. Yeah. 20 

Q. – for the reasons that you’ve talked about by Ngāi Te Rangi? 

A. Yeah. 

Q. In your primary evidence – I don’t know if you have a copy there. 

A. Yeah. 

Q. Paragraph 51, that’s on page 13 – just let me know when you have that 25 

handy. 

A. Yeah, got it. 

Q. Towards the end of the paragraph, and you’ve talked about the Tāmaki 

report, you say: “To accept all interests as having equal value in tikanga 

terms demeans the very tikanga that underpins such interests.”  So by 30 

reference to the “equal value”, is that the issue here in terms of there 

being different interests and somehow those being equated as being on 

a par in the same level? 

A. That’s exactly what I’m saying, yeah. 
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Q. And having made reference to that Tāmaki Makaurau report, you’re 

aware of the composition of that Tribunal? 

A. I recall some of them, yeah. 

Q. Yes, I don’t mean for you to have to play memory.  It’s just a question, 

you having referred to it, did you recall in your reading.  So that comprised 5 

Judge Wainwright, Professor Milroy and Ms Morris. 

A. Yes. 

Q. And, again, a highly, highly respected tangata of Tuhoe? 

A. Yep. 

Q. In the form of Professor Milroy.  If we could turn to para 31 of your primary, 10 

that’s at page 8.  “Mana whenua is the ultimate authority in respect of the 

land.  For Ngāi Te Rangi that means that all other relationships with that 

land are subject to the approval of the hapū/iwi who holds the mana of 

the whenua.” 

A. Yes. 15 

Q. I’ve read that as a more general statement but I want to ask the specific, 

is that another way of saying if we bring it back to the Treaty settlement 

world and the experiences of Ngāi Te Rangi and Pare Hauraki, including 

the Marutūāhu iwi, that really what’s important to Ngāi Te Rangi is that 

before any of that redress inside the areas that you’ve talked about is 20 

agreed to by the Crown, that Ngāi Te Rangi must give their approval for 

that to occur? 

1615 

A. No.  What it means is is that if the Crown wishes to take action that 

impacts on, negatively impacts on the mana whenua in Ngai Te Rangi, 25 

then they can expect us to object.  And strongly. 

Q. So if that’s one side of the coin, if you like, on the other side of the coin 

how does the Crown do that in a way that’s acceptable to Ngāi Te Rangi 

to give redress to Pare Hauraki inside those areas? 

A. How might they do that?  Mmm. 30 

Q. In what way can they do that that’s acceptable to Ngāi Te Rangi? 

A. Oh, I think there are a number of ways they could do that.  One of them 

is by saying to you if we are compensating you for previous hurt, here’s 

some money.  That’s not going to satisfy you in the case of your protecting 
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a wāhi tapu or kōiwi of your tupuna who are parked there.  Another way 

of dealing with that, and we’re speculating now, is to ask us how we intend 

to protect your interests within Tauranga Moana. 

Q. Could we please go back to that map with the blue worm and the like.  

And if we look down towards the left-hand side and those ridgelines, you’ll 5 

see the red stars and the green stars.  As the legend confirms, those are 

the location of some of those wāhi tapu, those urupā.  Let’s look at the 

most southern of the green stars of that group of three.  So that’s an urupā 

of the people of Marutūāhu, they were part of the 1860s arbitration 

agreements that were made that involved the Crown and different tribes, 10 

Ngāi Te Rangi, Ngāti Ranginui, Ngāti Pūkenga and different Marutūāhu 

tribes.  You know the importance and relevance of wāhi tapu, urupā in 

the Māori world.  If the people that belong to those urupā and the tupuna 

that lay there are seeking the return of that land from the Crown as part 

of their settlement, how can that be done in a way that is acceptable to 15 

Ngāti Te Rangi? 

A. Well, it depends on why they’re seeking return of that land.  If the return 

of the land is being sought because owning land is important, then we 

have a mana whenua issue.  If the return of the land is seen as the best 

way to protect the tupuna who are buried there, then we’ve got a 20 

conversation that needs to be had about whether there’s a better way that 

doesn’t upset the balance of mana whenua. 

Q. And of that latter example, what if that conversation ends up in those 

descendants of those tupuna saying we need to have a tangible 

connection with our tupuna who lay there, we want to see that in our 25 

settlement as other settlements have included that, what then?  

A. Well, we would still continue to say let’s have this conversation and let’s 

not be guided or bound by what’s happened in the past.  Let’s look at 

what’s best for what you’re trying to achieve rather than making sure you 

get the same treatment as other tribes have had, whether they wanted it 30 

or not. 

Q. And if they continue to say because that’s what important to them, does 

the settlement not proceed until agreement is reached? 
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A. The settlement on that issue doesn’t proceed until there is agreement.  

Because the relationships are what make sure we get there.  In the end 

we know we’re going to have to get along together so some way or other 

we’re going to have to find a way of sorting it out. 

Q. There was a discussion last week, or actually it was probably a couple of 5 

weeks ago now, where I think it was Mr Allan and Mr Blair about the 

relevance of time, ie the lapse of time in settlements being an important 

factor, it’s probably a poor paraphrase, but time in that is time’s important, 

it’s not everything, it’s not the only consideration but it’s important.  Do 

you agree with that? 10 

A. I think that relates mainly to commercial redress items.  With a wāhi tapu 

that’s been lying there for two or 300 years, time becomes less pressing 

in terms of coming up with a solution to it. 

Q. Yes, I think, to be fair, it wasn’t a discussion around commercial matters, 

it was about settlements per se. 15 

A. Okay. 

Q. And so, you don’t have to accept that, I’m just giving that context, if people 

have been waiting over a decade for settlements and people are being 

lost along the way, kaumatua, kuia, koroua, time matters,  

doesn’t it? 20 

A. Time matters but so too does a durable, just and tika settlement. 

Q. Which is the more important? 

A. I think settlement – the actual achievement of the settlement falls far 

behind our need to protect our tikanga. 

Q. Do you see it as being fair that where the circumstances arise in cases 25 

where some of the tribes have reached settlement, or at least their 

legislation has gone into the House and they’ve received practically all 

the on account redress, such as Ngāi Te Rangi, versus those who are still 

to get through the gate, and that’s not anyone’s fault, that’s the way the 

Crown has conducted it, that those who haven’t got through the gate have 30 

to wait until such agreement’s been reached in the way that you’ve 

described? 

A. No, I don’t think the Crown’s processes are fair at all.  And I’ve said so. 

Q. And is it fair to those iwi who haven’t achieved that settlement? 
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A. It’s not fair to any of us.  Because what it does is it pits us against each 

other. 

Q. Should there be any, if we think of the concept, the world-view of utu and 

equalisation, balance, that those who haven’t got to that point should be 

at least able to proceed to a point that’s on a level, a parity, with those 5 

who have got through to a certain settlement milestone? 

A. I don’t accept that unfairness is fixed by allowing more unfairness. 

Q. Two wrongs.  You recall the Hauraki Collective deed was signed in 

August 2018? 

A. I do. 10 

Q. That was opposed by Ngāi Te Rangi? 

A. It was. 

Q. That event didn’t change the world of mana whenua and tikanga for Ngāi 

Te Rangi, did it?  Its mana continues, its tikanga continues? 

A. It did, it changed the moment that it became apparent that mechanisms 15 

were going to be in place that would enable the iwi of Hauraki to exercise 

rights akin to, equivalent to mana whenua.  That’s when it changed.  The 

signing of the deed didn’t change that.  The intent changed it. 

Q. How does the deed do that? 

A. How did the deed do that?  Well, it entrenched those rights in law. 20 

Q. You have vast experience in this negotiation world, the relationships 

amongst whanaunga iwi and related iwi on a wider front.  You have a very 

good sense of what this case is all about and you’ve drawn on your 

experiences from Tauranga Moana.  And, being a bit playful here, his 

Honour has the task to fix it all, he’s going to fix Treaty settlement world, 25 

he’s going to fix the place of the Treaty and tikanga.  

THE COURT: 

Thanks, Mr Majurey. 

CROSS-EXAMINATION CONTINUES:  MR MAJUREY 

Q. I’m trying to be serious.  With all that you’ve seen, learnt and know, how 30 

should the Crown do it in a way that you see as tika? 
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A. You mean how should the Crown go about effecting, bringing about 

Treaty settlements? 

Q. Yes. 

A. By coming at it with an honest intent to actually settle the claims rather 

than finding the pinch point, the point at which, the squeal point where iwi 5 

stop squealing.  Which is how the process works now.  You just keep 

screwing them down until you can’t stand the squealing and then you 

ease off a bit and then that’s it.  That’s not an honourable process, that 

doesn’t enhance the mana of the Crown, it doesn’t enable just settlement.  

What it does is it satisfies a need to see settlements being done.  And 10 

that seems to be the most important criteria behind all of this is let’s get it 

done.  Never mind what damage is caused along the way but let’s get this 

done. 

Q. Recognising the timing sequence of settlements over the years and we 

didn’t all start at the same table from a zero base and the Crown’s, not 15 

here to speak for the Crown, but the Crown has tried to deal with that, 

thinking through what you’ve said, one way to approach this would be for 

those who have settled to give up all their settlements, go back to a fresh 

start, those who haven’t settled are in that same place, and start again? 

A. I’m not sure what that would accomplish.  Because I don’t get a sense 20 

that the, well, that the Crown has any intent on doing anything but 

pursuing its path of getting the job done, of getting settlements out of the 

way. 

Q. If it doesn’t do that, isn’t there an inherent favouring of those who have 

already progressed through their settlements against those who haven’t? 25 

A. Oh, yeah, yeah, yeah.  There’s no doubt that those iwi who settled earlier 

rather than later, Tainui and Ngāi Tahu in particular, are doing very well 

out of being, you know, first adopters, or early adopters of settlement.   

Q. Yes. 

1625 30 

A. And other iwi are looking at that and thinking how’s that fair. 

Q. And in more recent times than Tauranga Moana, Ngāti Pūkenga’s 

settled? 

A. Yeah. 



1308 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

Q. Ngāi Te Rangi have a deed of settlement, they have legislation in the 

House? 

A. Yeah. 

Q. Ngāti Ranginui as well? 

A. Yeah. 5 

Q. Finally, Mr Tāwhiao I made a pact with Professor Williams that we won’t 

do this again.  Can we also agree that? 

A. We won’t do this you mean what we’re doing here?  Yeah.  Well, I don’t 

know, that’s really up to the Crown. 

CROSS-EXAMINATION:  MS COATES 10 

Q. Tēnā koe e te rangatira. 

A. Tēnā koe. 

Q. Ngā mihi nui ki a koe mo to kōrero i te ra nei, ngā mihi – 

A. Kia ora. 

Q. – (Māori 16:26:13).  Tēnā koe.  Given how long you’ve been on this stand 15 

and you’ve had to answer a number of questions, my questions are 

relatively limited and have been cut down, so hoping, depending on how 

much re-examination you get, we’ll still get you out of here by the end of 

the day.  You recognised with my friend Mr Majurey and also in your 

evidence that there’s regional differences and variations in tikanga, is that 20 

correct? 

A. Yeah, I would expect there to be, yeah.  I can’t point to any specific 

incident, examples.  Well, actually, I can, but they reflect variations in 

application of tikanga rather than tikanga itself. 

Q. So the application rather than the core principles themselves – 25 

A. Yeah. 

Q. – necessarily?  And you do not claim to be an expert in Te Ākitai Waiohua 

tikanga, do you? 

A. No. 

Q. Or Te Ākitai whakapapa? 30 

A. No. 

Q. Or Te Ākitai associations with the whenua? 

A. No. 
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Q. Or Te Ākitai history? 

A. Well, I know a little bit about Te Ākitai history because I worked with them 

in the establishment of the women’s prison at Wiri. 

Q. Oh, kia ora.  And you also don’t claim in your evidence to be an expert 

generally in the history of Tāmaki Makaurau, do you? 5 

A. No. 

Q. Do you think it’s appropriate for someone outside of Tāmaki with limited 

knowledge of the Tāmaki groups and their relationships with each other 

and the whenua to make conclusions about the application of tikanga 

within Tāmaki? 10 

A. I do in respect of the principles that are being applied from tikanga in each 

instance, in each example. 

Q. So just to tease that out, you’re comfortable without knowing Te Ākitai’s 

history, connections, et cetera, making a conclusion on the mana whenua 

of Ngāti Whātua Ōrākei which excludes Te Ākitai from that in Central 15 

Tāmaki? 

A. Yes, I am.  Yes, I am.  Based on my understanding of Ngāti Whātua 

Ōrākei. 

Q. But is that an understanding based on your kōrero with Ngāti Whātua 

Ōrākei largely? 20 

A. Primarily, yeah, but not exclusively. 

Q. If roles were reversed and a Te Ākitai person came down to Tauranga 

Moana and made comment on and conclusions on the application of 

mana whenua and who has it down there, would you be comfortable with 

that? 25 

A. No, I’d imagine that I would be offended in the same way that I know that 

people from – some people from Waiohua and Te Ākitai are bothered by 

my having an opinion about what’s going on here. 

Q. Kia ora.  This subject was broached by my friend so I’ll only ask one 

question about it.  Your experience with Marutūāhu in Tauranga Moana 30 

colours – would you agree that your experience with Marutūāhu in 

Tauranga Moana colours your view of the tribal landscape in Tāmaki? 

A. No, no, I think I had a view of the tribal landscape in Tāmaki long before 

I got involved in the detailed machinations of the Hauraki and Ngāi Te 
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Rangi issue.  My work had me involved here quite often.  So I had – I was 

aware of the complexity of the interests here in Tauranga – sorry, in 

Tāmaki. 

Q. So you’d acknowledge that there is some complexities and disputes 

clearly in this case? 5 

A. Oh, yeah, yeah.  The name itself represents that complexity, Tāmaki 

Makaurau. 

Q. You made it crystal clear in terms of your evidence that only one – or on 

your evidence that there can – mana whenua’s exclusive so only – there’d 

be only one mana whenua in one given place, is that accurate? 10 

A. Yes, that’s what I believe. 

Q. And, as per your discussion with Mr Majurey, you said even though you 

acknowledge that the three Tauranga Moana iwi collectively have mana 

within that area, that you can effectively divide Tauranga Moana up into 

areas of exclusivity, is that right? 15 

A. Absolutely.  That conversation continues on to this day. 

Q. In terms of Mauao, that’s a significant maunga in Tauranga Moana, isn’t 

it? 

A. Yep. 

Q. And there are a number of sites of significance located on and around 20 

Mauao? 

A. Yes. 

Q. There’s pā sites, battle sites, places where important tupuna were buried? 

A. Yeah. 

Q. And it has significant cultural, traditional, spiritual and social value to all 25 

three iwi? 

A. Yes. 

Q. And also I understand Waitaha has associations with that maunga? 

A. Waitaha has a history there, yeah. 

Q. In terms of the occupation of that maunga, am I right to say that Ngāti 30 

Ranginui as well as Waitaha originally resided there? 

A. Prior to our arrival that was the case. 

Q. And then Ngāi Te Rangi came and kicked them off – 

A. Yes. 
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Q. – is that right?  So became the dominant iwi in terms of Mauao? 

A. Yes. 

Q. And Ranginui then went to where? 

A. Well, they went to where they felt that they could be safe – 

Q. Is that more inland? 5 

A. – wherever that might be.  Yeah. 

Q. So not on that sort of strip area and where Mauao is, they moved more 

inland, is that right? 

A. Yeah. 

Q. And Waitaha went to? 10 

A. Went back to Te Puke. 

Q. Ultimately I understand in terms of Mauao it was three Ngāi Te Rangi 

hapū that were awarded the Mauao blocks in terms of – 

A. Yes, I recall that, yes. 

Q. And I think – I can take you to the reference if you need it, I don’t think we 15 

need to, but – and the Tribunal agree that those three hapū of Ngāi 

Te Rangi were awarded the Mauao blocks because they had principal 

interests in those maunga – 

A. Yeah. 

Q. – is that right?  Would you say that only Ngāi Te Rangi has mana whenua 20 

over Mauao? 

A. I would.  But that’s not what we have agreed to with the other two iwi. 

Q. What have you agreed to with the other two iwi? 

A. We’ve agreed to three, the three iwi sharing mana whenua of Mauao in 

order to – because it represents as a symbol for all three of us.  And so 25 

there was an accommodation reached which excluded Waitaha and 

retained Ngāti Pūkenga and Ngāti Ranginui alongside us.  

Q. Are you happy with the arrangement that was reached? 

A. It has maintained the peace in Tauranga Moana, yes. 

Q. So in terms of what that means practically, does that mean the ownership 30 

of Mauao is in the name of all three iwi? 

A. Yes, it’s managed by all three iwi and in as much as it’s possible to own 

a mountain it is owned by the three iwi, yeah. 

Q. As in the legal title I think is vested, isn’t it? 
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A. Yeah. 

Q. And in terms of the governance, is that all three iwi plus the council kind 

of helps with – 

A. Yes. 

Q. – supporting you to do, don’t they? 5 

A. Yeah.  And Waitaha have a role in the operational aspects of the 

management of the maunga.  So their interests are reflected in the overall 

management mechanism. 

Q. In terms of what that example shows us, doesn’t it show that there can be 

multiple mana whenua in one place? 10 

A. I think what it shows is what can happen when an iwi is generous enough 

to recognise that in order for us to get along together we need to make 

some accommodations.  But that would not have worked had that been 

imposed or enforced. 

Q. So the consent requirement for you is really important that – 15 

A. Yeah. 

Q. – that was part of the arrangements.  Does it also show though that Ngāti 

Ranginui and Ngāti Pūkenga and Waitaha to a lesser extent still retain 

strong interests within those maunga despite someone having mana 

whenua over it? 20 

A. They certainly have links to it, yeah, and maintain their connections to it. 

Q. And their threshold interests were such that you were comfortable calling 

them mana whenua of that maunga as well as having ownership and 

governance over it? 

A. Of Ngāti Pūkenga and Ngāti Ranginui? 25 

Q. Sorry, just the two, I’m not – 

A. Yeah, yeah. 

Q. – including Waitaha. 

A. Yeah. 

Q. Kia ora.  In terms of the way that you have thought about mana whenua 30 

in that exclusive sense, does that also apply in relation to the moana? 

1635 

A. Yes. 
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Q. So it would be your evidence that similar to the way that you can divide 

up the land areas in terms of clear areas of exclusivity, you could do the 

same in relation to the moana? 

A. If it were necessary, although for practical purposes we've adopted a 

different approach, which is that we collectively, we'd be looking at it, 5 

where just not possible to divide up parts of the moana.  The whole idea 

of that, it just – well, it beggars belief really, but there we go, we've been 

forced into this. 

Q. So for pragmatic reasons you might agree to a particular arrangement 

that reflects – 10 

A. Yes, as we have with Mauao. 

Q. – a collective agreement. Are you familiar with the MACA Takutai Moana 

claims that have been made in relation to Tauranga Moana? 

A. Yes. 

Q. And in terms of the overlap there, it doesn’t surprise you that the three 15 

particular iwi of Tauranga Moana have almost completely overlapping 

claims in that respect? 

A. Mmm, one of the unfortunate aspects of that policy is that it requires iwi 

to go as wide as they can to make sure that they cover off anyone else.  

So I don't know that that represents what iwi really think.  What it does do 20 

is say: “We'd better do this otherwise we are going to get shut out of our 

own moana.”  I suspect that – and I'm giving evidence on that matter on 

Thursday – I suspect that the whole issue of the marine and coastal area 

that is going to fall apart for lack of ability to actually resolve the tensions 

that it has created.  So you've got people who have made claims over the 25 

whole of Bay of Plenty, just independently, which they can do.  It’s – I 

don't know, it seems like a good way to keep us busy. 

Q. In terms of the multiple lines on the map in MACA, would you see similar 

lines being drawn in overlapping complex ways on land?  So land’s no 

more complex than sea, is it, or do you think the sea is different? 30 

A. Well other than that you can occupy land, it’s really hard to occupy the 

sea. 

Q. So you can live in a particular place, whereas the sea is a little bit more – 

who would you say has mana whenua of Mōtītī? 
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A. Who would I say?  Ngāi Tauwhao.  

Q. But that’s hotly contested, would you agree? 

A. Yes. 

Q. And in relation to the MACA claims in that area closely around that, 

there’s multiple groups claiming mana whenua or mana moana, aroha 5 

mai, around Mōtītī? 

A. Yes. 

Q. Does that again illustrate – but is it your position that all of the other ones 

are wrong and that there is just one true mana whenua holder? 

A. Yes.  And I'm sure their position is exactly the opposite, all the other 10 

people claiming ownership. 

Q. You mentioned Ohiwa in your brief of evidence as an example, and you 

used to, I think you or your whānau used to go through there.  And you 

mention asking for permission to gather kai from there? 

A. No, what I was saying was, there was no need to ask for permission, it 15 

was taken as a given.  But that would not allow – the fact that my 

grandparents felt comfortable going there to collect kai moana on our way 

back home from Taurere, the fact that they were able to do that so far out 

of their own rohe did not mean that that carried with them the right to – 

the rights of mana whenua in Ohiwa Harbour.  They had use rights, I 20 

suppose. 

Q. So consent wasn’t required to gather because of those whakapapa 

relationships there, but you didn’t have the right to place a rahui, for 

example? 

A. No.  I assumed that consent had been given because we never, we 25 

weren’t looking over our shoulders as we were collecting tītiko and pūpū 

there, so I presumed that it was all kosher.  I mean these are things – 

Q. Tacit underlying consent? 

A. – that I've drawn, conclusions that I've drawn as an adult.  While I was a 

child I never thought about it. 30 

Q. And just a couple of final questions.  In terms of your suggestion that 

you've made in your brief of evidence to a tikanga overlapping claims 

approach, is it accurate to summarise that the main thing you were 
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suggesting is that time is given to allow tikanga to play itself out and 

resolve the issues? 

1640 

A. Yeah, I think it would need a major change to the Crown’s policy of trying 

to bundle the whole settlement together and get it closed off.  The reason 5 

they do that, in my opinion, is because they realise that the settlements 

are inherently so unjust that if you don’t tie it all together in a tight 

package, the whole thing comes unravelled before you even get it through 

the House, so I think that we'd need to consider different ways of 

achieving settlement where the majority of settlement could be achieved 10 

without – with very little conflict. 

Q. Are you confident that most of the time, if given the time, that tikanga will 

resolve issues of overlapping contestation? 

A. Yeah.  The idea that tikanga doesn’t work is an odd idea to me.  I think 

the real issue is that it doesn’t work in the timeframes that are convenient. 15 

Q. In terms of how long you would be prepared to leave unresolved matters 

or for tikanga to allow itself to play out, would you – what if it takes years, 

is that acceptable? 

A. I think sometimes that might be necessary. 

Q. Is it possible that under tikanga, agreements simply won't be reached? 20 

A. I can't see that ever being the case.  It’s when we talk about, when’s a 

reasonable time for an agreement to be reached, that time becomes an 

issue.  Basically if you say to people: “Go away and don’t come back until 

you've sorted it out,” if it takes them 10 years then they have both agreed 

to that. 25 

Q. What if one, in such as the situation here, you have a settled iwi who are 

benefitting from being settled in terms of a financial perspective, and 

another that has not settled, what then?  What impetus would there be for 

the settled iwi to say: “Okay let’s sort this out”? 

A. I think tikanga requires that the settled iwi has got an obligation to take a 30 

more generous approach to the solution.  That doesn’t mean that they lie 

down, but it does mean that they are able and can afford to take a more 

generous view on how to get there. 
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Q. Because as you acknowledge, there’s an inequity that would exist 

between a settled and an unsettled iwi? 

A. Yeah, and it’s an inequity that is not created by the settled iwi.  And it 

seems to me incongruous that they should therefore be penalised for a 

process that’s put them in a position of advantage. 5 

Q. And it goes both ways, doesn’t it? 

A. Yeah. 

RE-EXAMINATION:  MR GRAHAM 

Q. Mr Tāwhiao, just one topic to discuss before we can release you for the 

day, subject to any questions his Honour may have.  You might recall 10 

much earlier in the day you were asked some questions by my learned 

friend, Mr Allan, and he referred specifically to paragraph 62 of your 

evidence-in-chief, that’s your first statement, and we might bring that up 

just so you can have a look at it.  And in particular you were taken to your 

statement that the Crown will not consult with mana whenua when making 15 

decisions about land in their rohe.  Do you remember the discussion with 

Mr Allan about this? 

A. Yes. 

Q. And it was put to you that the statement you'd made in that paragraph 

was not true.  Just to clarify what your evidence is on this, and reflecting 20 

on your experience with overlapping claims that you give evidence about, 

what can you say about in that process whether the Crown informed itself 

about mana whenua in your rohe? 

A. I think that – on reflection I think that paragraph should be read as, 

notwithstanding what the Crown says its policy is, we can only judge it by 25 

what they do, what the Crown does, and there is a serious disconnect in 

that case, in our case, between what the Crown is purporting as policy 

and what we’re witnessing in practice.  Does that answer the question, or 

am I, have I got lost? 

Q. Thank you, I'll ask you just one further question about that.  In the 30 

correspondence you were having with the Crown about overlapping 

claims in your rohe, was it your understanding that the Crown was 
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consulting with you as acknowledged mana whenua or as an iwi with an 

overlapping claim, or something different? 

A. I don't think the Crown at any time had considered matters of mana 

whenua until we raised them, and I recall the very first time I raised it there 

were some looks of consternation from the Crown officials we were 5 

dealing with, and I realised that this wasn’t something that actually 

featured in the way that the Crown treated iwi.  So they saw us all as 

competing parties in a contest for Crown resources. 

QUESTIONS FROM THE COURT – NIL 

WITNESS EXCUSED 10 

 

KARAKIA (16:46:34) 

LEGAL DISCUSSION – HOUSEKEEPING (16:48:41) 

COURT ADJOURNS: 4.49 PM 

  15 
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COURT RESUMES ON WEDNESDAY 17 MARCH 2021 AT 10.02 AM 

KARAKIA TĪMATANGA 

THE COURT ADDRESSES COUNSEL – HOUSEKEEPING (10:02:54) 

NGĀTI PĀOA IWI TRUST: 

MR MAHUIKA CALLS 5 

TED ANDREWS (AFFIRMED) 

GLEN (JOE) TUPUHI (SWORN)  

Q. So you’ve got before you the brief of evidence dated the 13th of October 

2020, that’s correct, isn’t it? 

A. Yes. 10 

Q. And you are Glen, also known as, well, generally known as Joe Tupuhi, 

and Ted Andrews, that’s correct, isn’t it? 

A. Yes.  Yes. 

Q. So if one of you could then please go through your brief of evidence, we’ll 

ask you at the end to sign it to confirm the content of it.  Thank you. 15 

TED ANDREWS: 

Kia ora koutou.  “We have been asked by the Ngāti Pāoa Iwi Trust to provide 

evidence about the origins of Ngāti Pāoa” – 

MR MAHUIKA: 

Actually I wonder if you could both start just by going through who you are and 20 

confirming those details and reading them into the record.  Can I suggest that 

each of you do the part that relates to you and then, Mr Andrews, if you’re going 

to read the brief then you can read from paragraph 7 onwards.  So perhaps 

Mr Tupuhi, if could start, and then, Mr Andrews, you do the bit that relates to 

you and keep on going. 25 
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GLEN TUPUHI: 

Tēnā koe te whare Kōti.  Te Kaiwhakawā, tēnā koe.  We’ve kept it very brief.  

You heard a terminology used yesterday about the kumara does not speak 

about its own sweetness and we have kept – I could fill this page with what I’ve 

done for my iwi. 5 

WITNESS READS BRIEF OF EVIDENCE FROM PARAGRAPH 1  

1.  My name is Glen (Joe) Tupuhi. I am of Ngāti Paoa descent. 

2.  I whakapapa to Te Uri Karaka hapū of Ngāti Paoa. 

3.  I was born in Ngaruawahia and have lived most of my early life centred 

around Kaiaua. 10 

4.  My qualifications are set out in the curriculum vitae attached to this joint 

brief of evidence marked “A”. 

TED ANDREWS: 

Kia ora tātou.   

WITNESS READS BRIEF OF EVIDENCE FROM PARAGRAPH 5  15 

5.  My name is Ted Andrews. I am of Ngāti Paoa descent. 

6.  I whakapapa to Te Uri Karaka hapū of Ngāti Paoa.  Kia ora. 

MR MAHUIKA:  

Now Mr Andrews, if you could keep on reading the brief from paragraph 7 as 

you were going to do. 20 

TED ANDREWS:  

WITNESS CONTINUES READING BRIEF OF EVIDENCE FROM 

PARAGRAPH 7 

7. We have been asked by the Ngāti Paoa Iwi Trust (the Iwi Trust) to provide 

evidence about the origins of Ngāti Paoa, the tribe’s migration into 25 

Tāmaki, and Ngāti Paoa’s customary associations and relationships with 

other iwi, including Ngāti Whātua Ōrākei. 

8.  Our evidence is based on the kōrero that has been passed down to us 

from kaumātua and kuia of Ngāti Paoa, much of which is additional to 

and substantiated by information in the public arena. 30 

9.  We address the following topics in order: 
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(a) an overview of the history of Ngāti Paoa including Ngāti Paoa’s 

presence and long-standing interests in Tāmaki; 

(b) Ngāti Paoa’s associations and relationship with Ngāti Whātua Ōrākei; 

and 

(c) Ngāti Paoa’s associations and relationship with the Marutūāhu iwi. 5 

NGĀTI PAOA 

“Paoa Taringa Rahirahi mai Matakana ki Matakana.” 

“Ko te pou ki mua ko Te Hoe o Tainui, Ko te pou ki tua ko Kawau, ko te 

pou ki waho ko Waiheke, ko te pou ki uta ko Mokoia, ko Whakatiwai 

te poutokomanawa, ko Paoa te poutangata.” 10 

10.  The story of Ngāti Paoa has its origins in Tainui history. When the Te 

Arawa chief Pikiao came to Pirongia and married Rereiao from Waikato 

they had a son called Hekemaru who later married Heke i te rangi. The 

issue of the Hekemaru and Heke i te rangi were a daughter, Paretahuri, 

and two sons, Mahuta and Paoa. 15 

11.  Paoa’s first wife was Tauhakari and their principal children were Koura, 

Toawhana and Toapoto. They lived together at Paoa’s village at 

Kaitotehe, on the west bank of the Waikato River near Taupiri.  Paoa 

later left Tauhakari and their children and went to Hauraki where he 

married Tukutuku the great grand-daughter of Marutūāhu.  Over time the 20 

descendants of Paoa formed numerous subtribes that dominated the 

western shores of Tikapa Moana o Hauraki, the Hauraki Plains and 

Piako River area from Kerepehi to Tahuna, Te Hoe o Tainui, Patetonga, 

Waitakaruru. Pukorokoro, Hauarahi, Kaiaua, Whakatiwai, Hunua, Orere 

and Clevedon. 25 

12.  As hapū of Ngāti Paoa took shape they built huge waka taua (war 

canoes) and extended their footprint to the Tamaki River – Te Wai o 

Taiki, Kohimarama, Waitemata, Te Haukapua and Kiritai on the North 

Shore. Ngāti Paoa established a number of pā in the Tāmaki area.  From 

these pā, Ngati Pāoa moved throughout the islands of Waiheke, Ponui, 30 

Rataroa, Pakatoa and the wider Gulf Islands of Tikapa Moana o Hauraki 

to Mahurangi - "Nga Poito o te Kupenga a Taramainuku" (the floats of 

the net of Taramainuku). 
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13.  From the late 1700′s Ngāti Paoa exercised rangatiratanga over a 

substantial corridor of land and coastal margins, from Mahurangi in the 

north to Te Hoe-o-Tainui in the south. By the beginning of the 19th 

Century, Ngāti Paoa’s largest settlements were in the Tāmaki region. 

Early European visitors described the people of Ngāti Pāoa as a 5 

powerful and wealthy tribe and the finest race seen in New Zealand. 

14.  Having occupied some of the most strategic land holdings in the 

Auckland, northern and eastern Waikato and western Hauraki regions, 

Ngāti Paoa were forced to seek refuge amongst kinsmen in the Waikato 

hinterland following the invasion by Ngāpuhi in 1821. 10 

15.  The Ngāti Paoa on Tāmaki were routed and many Ngāti Paoa were killed 

at Mokoia and Mauinaina pā (present-day Panmure). The invaders also 

attacked Waiheke Island. The defenders at Waiheke were no match for 

the musket and soon fled down the Firth of Thames. The Ngāti Paoa and 

other Hauraki survivors of these battles fled south to receive refuge with 15 

the Waikato tribes, principally at Horotiu (near to what is now Hamilton) 

leaving their settlements in Tāmaki and Hauraki areas deserted. 

16.  It was not until a peace pact was reached in the mid-1820s between 

Ngāpuhi and Te Rauroha of Ngāti Paoa that Ngāti Paoa began to return 

to their villages skirting the gulf. Most did so cautiously at first, holding to 20 

the southern villages around Kaiaua not too distant from Waikato and 

returning only to cultivate land or to fish. But several settled permanently. 

The return to Waiheke came in 1833 when the Ngāpuhi chief, Patuone, 

married the Ngāti Paoa chieftainess Riria in a peace arrangement, and 

settled on Waiheke at Putiki Pā. 25 

17.  On 4 March 1840, the Treaty of Waitangi was signed by five 

representatives of Ngāti Paoa at Waitemata, a further three at 

Coromandel and another one at Mercury Bay. Finally, on 9 July 1840, 

seven of the Ngāti Paoa chiefs travelled from Kaiaua to Waitemata to 

execute a further copy. 30 

18.  By that time, Ngāti Paoa were, once again, well established in Tāmaki, 

with settlements all around the eastern coast from Mission Bay and St 

Heliers to the Panmure Basin. 
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19.  A brief period of peace and relative prosperity followed as the iwi 

supplied food to the infant settlement of Auckland. This prosperity proved 

to be a mixed blessing because settlers began to resent having to pay 

Māori for food they could grow themselves if they had land upon which 

to do so. In 1841, under increasing pressure from the Crown, Ngāti Paoa 5 

sold the Kohimarama block to the Crown. The 6000-acre block extended 

from Mission Bay and St Heliers to the Panmure Basin. 

20.  Then, in the early 1860s, war came to the Waikato. Ngāti Pāoa hapū, 

loyal to the beliefs, vision and aims of the Kīngitanga, became embroiled 

in the conflict contesting and impeding the advance of colonial troops in 10 

the Ramarama to Hunua area, and were also involved in the defensive 

stands at Koheroa, Meremere and Rangiriri in particular. Ngāti Paoa 

settlements south of the aukati line on the south west of the Firth of 

Thames, including Pukorokoro, were attacked by colonial troops in 

actions that included shelling by gun boats. In the land confiscations that 15 

followed defeat, Ngāti Paoa lost considerable amounts of land. 

21.  Pākehā encroachment and disease led to further economic and social 

disruption, and left the iwi impoverished and depleted by the end of the 

19th Century. 

22.  Having previously held a large slice of what is now Auckland and a 20 

substantial part of the Hauraki Gulf and Plains, Ngāti Paoa were 

rendered almost landless. While Ngati Paoa suffered significantly, the 

city of Auckland grew and thrived. Ngati Paoa, having been separated 

from their traditional lands, were precluded from participating in the 

benefits of this growth. 25 

23.  The Waitangi Tribunal case marked the beginning of a lengthy struggle 

to reassert the mana and identity of the iwi throughout its historical 

domain. 

24.  Today the tribal centres are based around three marae; Wharekawa 

Marae at Kaiaua by the western shores of Tikapa Moana; Makomako 30 

Marae at Pukorokoro near Miranda, and inland at Waiti Marae, Tahuna. 

RELATIONSHIP WITH NGĀTI WHĀTUA ŌRĀKEI 

25.  Ngāti Paoa has a rich history and relationship with Ngāti Whātua Ōrākei. 
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26.  Our relationship is marked early on by the many battles on the Tāmaki 

isthmus as Ngāti Whātua moved south in about 1740 and checked Ngāti 

Paoa’s northern expansion. However, eventually a peace pact was 

reached with Ngati Whatua at Ōkahu Bay. This pact was sealed by 

marriage settlements and gifts in the 1830s. 5 

27.  In recent years, Ngāti Paoa has renewed the peace pact between Ngāti 

Paoa and Ngāti Whātua Ōrākei that was established almost 200 years 

ago at the exact same site at Ōkahu Bay. Both iwi have committed to act 

in a way that is tika and pono (doing the right thing, in the right way) and 

respect each other’s mana. 10 

28.  To that extent, Ngāti Whātua Ōrākei has acknowledged that Ngāti Paoa 

has lead mana whenua interests in the east of Auckland and on the North 

Shore, and Ngāti Paoa has recognised Ngāti Whātua Ōrākei has lead 

mana whenua interests in central Auckland. 

29.  This is not to say Ngāti Paoa does not have a footprint in central 15 

Auckland, or that Ngāti Whātua Ōrākei does not have a footprint in the 

east or in the north. Our footprints are all over this whenua (land) and we 

both have shared histories and relationships in these areas. 

30.  We do, however, take a different view from Ngāti Whātua Ōrākei on the 

decision of Judge Francis Dart Fenton in relation to the 1879 Ōrākei 20 

hearings, which ultimately determined who was entitled to live in Ōrākei. 

31.  Judge Fenton found that the attack of Kapetaua (of Ngāti Paoa) on pā at 

Ōrākei and Kohimarama was a raid for revenge and not a conquest and 

therefore he could not claim ongoing rights to Tāmaki Makaurau. Judge 

Fenton also rejected the claim that Ngāti Paoa had interests in Ōkahu. 25 

32.  Ngāti Paoa disagreed and continue to be aggrieved by this decision.  

The ahi kaa of Ngāti Paoa has never gone out in these areas. For 

example, the kōrero of Te Toangaroa (‘the dragging of the waka taua to 

the deep water of an outgoing tide’), in the vicinity of what is now known 

as Mechanics Bay, is related to an incident involving Ngāti Paoa flotilla 30 

making landfall as the ahi kaa of that area to protest the manner in which 

recognised Ngāti Paoa leaders had been mistreated by appointed 

constabulary from other iwi. As a result of this action, and even though 

Ngāti Paoa considered that they were engaged in an iwi to iwi dispute 
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and not a challenge to the authority of the governor, Ngati Paoa 

sustained punishment that included loss of the exclusive use of the 

hostel designated for them as ahi kaa. Instead the hostel became a 

shared tribal / Iwi facility. 

33.  From Ngāti Paoa’s perspective, Fenton’s Court, which was 5 

characterised by his personal favouritism and reliance on Māori 

assessors primarily chosen for their loyalist stances or leanings during 

the colonial invasion period, was prejudiced against the ‘rebel’ element 

of Ngāti Paoa as a result of Ngāti Paoa hapū allegiance with the 

Kingitanga during the northern and central Waikato theatre of the 10 

colonial invasion. 

RELATIONSHIP WITH MARUTŪĀHU 

34.  Ngāti Paoa is part of the Marutūāhu Confederation of five related tribes 

composed of the descendants of the eponymous ancestor Marutūāhu. 

The other tribes include: 15 

(a) Ngāti Maru; 

(b) Tamaterā; 

(c) Ngaāti Whanaunga; and those earlier tribes absorbed by them; and 

  (d) Ngāti Rongo-u. 

35.  The Marutūāhu tribes are closely linked and have, in the past, consulted 20 

together over issues concerning Hauraki iwi politics and acted 

collectively. 

36.  Importantly, however, Ngāti Paoa has also always acted unilaterally and 

autonomously and even fought against the other Marutūāhu tribes from 

time to time. In particular, Ngāti Paoa established and maintained its own 25 

territories distinct from Marutūāhu. This was acknowledged by the Maori 

Land Court judgments in favour of Ngāti Paoa in the Auckland Central 

Railways settlement case. 

37.  In the 1995 Railways settlement Ngāti Paoa had been apportioned part 

of the settlement that was negotiated in relation to the claim over the 30 

Auckland railways lands (the rest being allocated to Ngāti Whātua 

Ōrākei). The settlement followed an inquiry and findings by the Waitangi 

Tribunal. 
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38.  In the case brought before the Māori Land Court, the Marutūāhu Whanui 

o Hauraki Tribunal Board (representing Marutūāhu) sought to receive 

the railway settlement monies on behalf of Ngāti Paoa on the basis that 

Ngāti Paoa was a Hauraki iwi and: 

“…has no claims to any land in Hauraki by whakapapa or conquest.  The 5 

lands upon which he resided were in the first instance bequeathed to his 

wife – a high cheiftainess of the Tamaterā people. This land cannot be 

regarded as Ngāti Paoa as it remains under tuturu Tamaterā”. 

39.  This was entirely rejected by Ngāti Paoa and, ultimately, Ngāti Paoa’s 

position was endorsed by the Māori Land Court, which stated: 10 

“While most of the Hauraki lands came from Tukutuku and therefore 

through Tamatera and Marutuahu, we incline to the view that Ngāti Paoa 

established title to these lands through take tupuna and occupation. Title 

to other lands would appear to have been established by occupation and 

conquest”. 15 

40.  We mention this because it is kōrero of this nature that has unfortunately 

tainted our more recent interactions with Marutūāhu, and has been used 

to push a Marutūāhu interest into Tāmaki that is far greater than their 

historical footprint for the purposes of settlement. 

41.  We have been disturbed about this from very early on in the claims and 20 

settlement process. When the historian Michael Belgrave was originally 

commissioned to prepare a report for the Marutūāhu iwi, we were 

concerned that the stories of Ngāti Paoa were being subsumed into a 

wider story about Marutūāhu. The autonomous and independent actions 

and excursions of Ngāti Paoa were not fully explained or examined in 25 

any depth in that report. We complained, but were told that there was no 

additional funding from the Crown Forestry Rental Trust to commission 

additional research to rectify that matter. 

42.  This is all to say that Ngāti Whātua Ōrākei’s concerns – those being that 

aspects of the proposed settlements infringe on their ahi kaa and mana 30 

whenua in the Auckland area - resonate with Ngāti Paoa. We have 

similar issues with the way Ngāti Paoa’s autonomous rights and interests 

have been exploited to enable a Marutūāhu incursion into Tāmaki that 

has no basis in fact or history. 
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43.  Ngāti Paoa has and continues to fiercely reject the proposition that Ngāti 

Paoa interests are representative of a broader Marutūāhu interest in 

Tāmaki. Ngāti Paoa’s interests in Tāmaki are ours alone. 

CONCLUSION 

44.  As discussed, Ngāti Paoa have deep and enduring connections to areas 5 

in central Auckland, as well as east Auckland and on the North Shore, 

which are acknowledged by Ngāti Whātua Ōrākei. 

45.  Our footprint is vast: Paoa Taringa Rahirahi mai Matakana ki Matakana. 

46.  Ngāti Paoa prefer to describe the mana whenua we assert in the east of 

Auckland and on the North Shore as the ‘lead’ mana whenua interests, 10 

which captures the predominant interest of Ngāti Paoa in those areas, 

but acknowledges the shared interests of Ngāti Whātua Ōrākei as well 

as other iwi groups. 

47.  Our history shows that Ngāti Paoa has exercised its mana by seeking to 

foster and develop relationships with its neighbouring iwi. We continue 15 

to exercise our mana in accordance with the principles of tika, pono and 

aroha. 

THE COURT ADDRESSES MR MAHUIKA – SIGNED BRIEF (10:35:38) 

MR MAHUIKA: 

So would you please both sign then, actually it’s got a date on the front but let’s 20 

date the day that you sign as well please.   

CROSS-EXAMINATION:  MR HODDER  

Q. Good morning, can I first ask a question about paragraph 39.  And, just 

to be clear, I’m representing Ngāti Whātua Ōrākei.  In paragraph 39 you 

have a quotation from the Māori Land Court and at the end there’s a 25 

reference to title to lands which appears to have been established by 

occupation and conquest.”  Am I right to understand that occupation and 

conquest would establish aki ka? 

GLEN TUPUHI: 

Yes. 30 
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CROSS-EXAMINATION CONTINUES:  MR HODDER TO GLEN TUPUHI 

Q. And the longer the occupation, you get to ahi kā roa? 

A. Yes. 

Q. And in terms of the – 

THE COURT ADDRESSES WITNESSES – MICROPHONE (10:37:38) 5 

MR HODDER: 

And you can take your time to decide who’s going to answer, there’s no rush 

on this process.  Or you can both answer, not together and not at the same 

time.   

CROSS-EXAMINATION CONTINUES:  MR HODDER TO GLEN TUPUHI 10 

Q. So on the basis that there is a part of the whenua where it can be said 

there is ahi kā roa following conquest and occupation, is there then mana 

whenua, the iwi or hapū that is occupying that area? 

A. Yes, according to our understanding, yes. 

Q. And is that mana whenua shared with anybody? 15 

A. Interesting question that was posed yesterday.   

Q. It is. 

A. Yes it is, yes it can be shared. 

Q. In what sense? 

A. On the fringes. 20 

Q. On the fringes? 

 

TED ANDREWS: 

Marriage. 

CROSS-EXAMINATION CONTINUES:  MR HODDER TO GLEN TUPUHI 25 

A. And through marriage and acknowledgement of any previous tuku 

whenua rituals that may have taken place.  The honouring of those tuku 

whenua rituals.   
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Q. Can we bring up please 346.30371.  Blow up the label in the middle 

please?  Well sorry not quite so much but go back a bit.  Might you 

recognise this photograph? 

A. Yes I do. 

Q. Right, can you tell us what it is? 5 

A. It’s our whare tūpuna that stands at Wharekawa. 

Q. And whose marae is that? 

1040 

A. It’s Ngāti Pāoa, it was a marae gifted by our kuia.  The land was gifted by 

our kuia, Aherata Waata, and another kuia gave parts of the carpark, her 10 

name was Tiatia Williams.  Both of those kuia were Ngāti Pāoa, so they 

gifted the land.  Nanny Aherata Waata gave it from freehold land that she 

had in the area, it was a former market garden, Blue Mist Gardens it used 

to be called and she gifted that land for the use for the building of a marae.  

Previous to that there was an old, old building down at the foothill of the 15 

pā site, behind this marae.  That was used as a community hall, it was 

used as a school at one stage and it was used for what purposes we 

would use a marae for nowadays.  So, Nanny Aherata gave that land from 

her freehold title to the people of Ngāti Pāoa to build a marae for Pāoa 

Whanaunga and recognition of the close intermarriage between the two.  20 

It’s interesting, I heard Mr Majurey question Ngarimu about this and the 

irony of all this, that, is that Nanny Aherata’s husband was Wana Waata 

and Wana Waata, by marriage, was a co-owner of this freehold block and 

he was Ngāti Whātua.  So Ngāti Whātua gave more to establish a marae 

for Ngāti Pāoa in this area than the rest of our Marutūāhu relations. 25 

Q. Is it correct to describe this as a shared marae, that may be a clumsy 

English version, but? 

A. Ah yep, yep. 

Q. Shared between whom? 

A. Shared between Pāoa and Whanaunga descendants. 30 

Q. Is there any one group that has the major responsibility or is it equal 

responsibility? 

A. No, we tried to test that a while ago and our kaumatua, Julie, reprimanded 

us seriously over that. 
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Q. And so the end result is what? 

A. It’s a shared – well, we tried to, in naming this whare, we were going to 

give the name to one of the tūpuna over the other.  So this whare, it was 

a Pāoa Whanaunga marae but the tūpuna, the whare, when we built the 

whare, we wanted to put Pāoa on there and our kaumatua reprimanded 5 

us over that, got us back to the original intention of the gift and to honour 

our close intermarriage between Ngāti Pāoa and Ngāti Whanaunga, so 

that the dual name went on this whare. 

Q. Am I to understand that the gift is from Pāoa? 

A. The gift were from Pāoa tūpuna, yep. 10 

Q. In terms of each of the component groups within the Marutūāhu 

Confederation, where – and this is a phrase that’s been used, again an 

English phrase, the heartland.  Is there one area that could be described 

as a heartland for Ngāti Pāoa or areas? 

A. This would be one of them.   15 

Q. This is Tāmaki? 

A. The Whakatīwai area and the East Tāmaki area. 

Q. Sorry, where the marae is? 

A. Yep, yep. 

Q. Yes, and East Tāmaki? 20 

A. And the East Tāmaki area and also Waiheke but there’s a story to how 

Waiheke was conceded. 

Q. And what about the others, such as Ngāti Maru.  Are you able to comment 

on where their heartland might be said to be? 

A. Again, if we just go back one more generation from Ngāti Maru and we 25 

get to Ngāti Hako and that is the tūturu, what we call in the iwi kowhatu.  

That is the iwi, the stone people if you like, of all of Hauraki.  So you can 

go back one generation, it doesn’t need to stop at Ngāti Maru and in fact 

Marutūāhu married a high-born Ngāti Hako woman and so really this area 

is Ngāti Hako, it’s just where we choose to take the history from and so 30 

when he married Paremoehau, the whakapapa line went down the ure 

tāne line, that’s Maru line.  And same when Tamaterā married Ruawehia, 

it stayed on the ure tāne line and you’ll see in our brief of evidence when 

Pāoa married Tukutuku from a Marutūāhu and Hauraki perspective, it 
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leapt across and the primary interest or emphasis suddenly leaps across 

to the wāhine line.  So just a quirk of how you play the – it’s cloaks and 

mirrors, really. 

Q. Insofar as you mentioned East Tāmaki, Whakatīwai and Waiheke as 

being areas that could be described as Ngāti Pāoa heartland, are there 5 

areas you would say the same thing about in relation to Ngāti Maru? 

A. Well we have whakapapa across Kerepehi, we have whakapapa across 

– and other parts of Hauraki but we would not consider, if we were to visit 

those marae, we would not try to exercise an ahi kā mana whenua status 

when we are visiting those marae, and it’s the same when they come to 10 

Whakatiwai. 

1045 

 

TED ANDREWS: 

I think you'll find that the Ngāti Pāoa heartland, like you mentioned before, also 15 

extends down the coast to Miranda and inland to Waiti, going south, so you 

know, it’s on a map. 

CROSS-EXAMINATION CONTINUES:  MR HODDER TO GLEN TUPUHI 

Q. I understand that in terms of the proposed Marutūāhu redress, there is a 

proposed division of approximately 20 per cent for each of the groups.  20 

Am I correct on that, is that your understanding? 

A. Yes. 

Q. And that’s in relation to Tāmaki.  Is that an allocation that Ngāti Pāoa has 

a view about, about whether it’s fair or otherwise? 

A. Interesting that the 20 per cent still lingers.  The settlement of the 25 

Auckland Central Railway Station was $4 million to Ngāti Whātua, 

$1 million to Ngāti Pāoa, and there was an intention by Sir Hugh Kāwharu 

and Hariata Gordon to re-invest the $5 million back into the central 

railways land area, and that would have given us a 20 per cent share of 

the economic miracle that has gone to Ngāti Whātua.  The two invited 30 

Donald Trump, of all people, as a casino magnate, and had a powhiri for 

him over here, and – this is true, your Honour – and it was a failed bid 

because the SkyCity was already a done deal behind closed doors, but 
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why I bring that up was, it shows a determination on behalf of Ngāti 

Whātua and Ngāti Pāoa to work together commercially and build 

something together.  Our inability to invest in that 20 per cent 

shareholding was caused by an injunction by our Hauraki – so our 

Hauraki iwi have already caused us serious loss of opportunity.  We would 5 

have been a 20 per cent share of this Ngāti Whātua economic miracle.  

And we are opposed to the current 20 per cent arrangement of the 

Marutūāhu confederation. 

 

TED ANDREWS: 10 

The additional thing to that, the 20 per cent, is the proportional representation 

in terms of the iwi population.  That is an important factor in understanding why 

we oppose a 20 per cent, because our iwi numbers over 3,000.  In relationship 

to the others within that cluster of five hapū, if you were to take a look at the 

population of the various hapūs, you will see a big distinction in population, and 15 

that is one of the key reasons why we oppose a 20 per cent. 

 

GLEN TUPUHI: 

That and ahi kā roa, evidence of proven settlement. 

CROSS-EXAMINATION CONTINUES:  MR HODDER TO GLEN TUPUHI 20 

Q. Now I've seen some documents where Ngāti Pāoa has expressed some 

concerns about the approach to the collective arrangements being 

undertaken by the Marutūāhu confederation leadership.  Am I right about 

that? 

A. Yes, that sort of cemented itself in place, I was previously the chair of the 25 

Ngāti Pāoa Trust, I was previously a negotiator up until 2011.  After that I 

dropped out of the scene and that answer would probably be best, that 

line of questioning would probably be best directed to Mr Hayden 

Solomon.  He had a very intimate involvement in the arrangements from 

thereon in. 30 

Q. Well I will do that, but just during the time that you were involved, and 

what period was that, up to 2011? 

A. Up to 2011. 
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Q. When did that start approximately, would you say? 

A. The arrangements to – it was an interesting period leading up to then.  

Just you had a very ambitious plan by the Crown to settle Hauraki, Tāmaki 

and Kaipara, all in one clean, nice, sweet package.  After of course, after 

the Tribunal hearing, and that put a stop to their – if you try and deal with 5 

all those iwi one at a time we’re going to be here forever and you’re going 

to be litigated ad nauseum, and so there was this ambitious plan to try 

and address all those three areas, and whichever Minister of Treaty 

Settlements had managed to pull that off would have been memorialised 

into the milleniums of the future.  And so you had that, but it was a 10 

juggernaut, there was a determined effort.  We also had a chief Crown 

negotiator who had really, had come out of an East Coast, Eastern Bays 

area iwi, and basically had a point to prove, because that negotiation 

failed, if you can say, and he was the chief negotiator for that, so he had 

a real intense desire to regain his reputation as a chief negotiator.  And 15 

then you had all these iwi of Tāmaki all contesting, and a highly volatile 

area, so it was an interesting mix. 

Q. So am I right to understand that you were involved after the 2007 Waitangi 

Tribunal report on the Tamaki process issues? 

A. Yes. 20 

Q. Until 2011? 

A. Yes. 

Q. And who was the Crown negotiator you just mentioned? 

A. Michael Dreaver. 

Q. Michael Dreaver, right.  And who were the leading parts or leading 25 

individuals of the Marutūāhu collective leadership during your period? 

A. Mr Majurey and the other iwi, so we got into a situation where we were 

Ngāti Pāoa, we were starting to express – and like I heard with Charlie 

Tāwhiao yesterday, this was not clean and clinical, this was a very messy 

period and you had a juggernaut that you really had to keep up with.  We 30 

aligned ourselves with Marutūāhu in order to stop our relations of Ngāti 

Whātua.  Like all other iwi they were concerned that the Crown’s 

negotiating independently and intimately with Ngāti Whātua Ōrākei were 

going to impinge on the rights of others.  So if we buy that argument, then 
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who are their closest neighbours and who are likely to get most impinged?  

It was going to be Ngāti Pāoa.  And so in order to stop we had to, you 

know, our history is littered with – the enemy of your enemy is your friend, 

I mean you’re going to see that all the way through the history evidence.  

Māori perfected the art of that, and so we aligned ourselves with 5 

Marutūāhu in order to stop, protect our interests.  But it wasn’t against our 

relations, it was better that somehow, with the limited resources we had, 

at the same time we were trying to – I'd been to see Michael Dreaver to 

say: “Look, Belgrave’s report was locking us into something else,” so we 

brought into the large natural grouping process in order to – for a purpose, 10 

and the purpose was we were wanting to stop and protect our rights with 

our closest neighbours, Ngāti Whātua Ōrākei.  Belgrave’s report suddenly 

made it clear that there was a wider agenda, and once we got the 

Belgrave report then we started to consume it, and see that it was looking 

at all this history through a Marutūāhu lens.  And it was historical 15 

(inaudible 10:53:45), if you like, he was paid to give, and he mentions that 

in his report too, there’s a terminology that they use for it about historians 

that are paid to deliver a history that suits the people that are clipping the 

ticket.  He’s not using that language, but that’s what he’s saying.  And so 

we had serious concerns about how Belgrave’s report was orchestrated 20 

to emphasise and strengthen a wider Marutūāhu at the expense of Ngāti 

Pāoa.  We had a meeting with Michael Belgrave twice about that, and 

that’s when we were told that there was no Crown forest rentals.  The 

tragedy in all this, your Honour, is you’re going to find, with the amount of 

informants and the huge amount of information that mentions Ngāti Pāoa, 25 

and there are going to be many throughout this hearing, the tragedy in all 

this is that Ngāti Pāoa never got a Ngāti Pāoa iwi-specific historical 

account done.  We are reliant on a Belgrave report that skews the story. 

 

MR MAHUIKA ADDRESSES THE COURT – HOUSEKEEPING (10:55:06) 30 

CROSS-EXAMINATION:  MS COATES TO TED ANDREWS 

Q. Tēnā kōrua. 

A. Tēnā koe. 
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A. Tēnā kōrua, ngā mihi nui ki a koe mō tō kōrero I te rā nei.  Ko Ms Coates 

tōku ingoa.  Ko au te rōia mō Te Akitai Waiohua, tēnā kōrua. 

Q. In your joint evidence at paragraph 28 and also in the Conciliation 

Agreement that you’ll be familiar with, it refers to the idea of lead mana 

whenua.  Is that right?  I’m not quite sure who I’m directing questions to.  5 

Tika tērā? 

A. Yes, āe. 

GLEN TUPUHI: 

I’m still waiting for it to come up. 

CROSS-EXAMINATION CONTINUES:  MS COATES TO GLEN TUPUHI 10 

Q. Oh, aroha mai. 

A. I haven’t got my glasses so – 

Q. Do you have a copy in front of you – 

A. – I need it on there. 

REGISTRAR: 15 

What number was it? 

CROSS-EXAMINATION CONTINUES:  MS COATES TO GLEN TUPUHI 

Q. Paragraph 28.   

A. Yep, thank you. 

Q. You just referred to the idea of lead mana whenua interests, is that right? 20 

A. Yes. 

Q. And you’ll recall from the Conciliation Agreement that was signed 

between Ngāti Pāoa and Ngāti Whātua that it also uses that terminology, 

are you familiar with that agreement? 

A. Yes. 25 

Q. If I could just take you to that agreement and it should come up, thank 

you Ms Ellis, at 339.26185.  And if I could just take you to the maps – oh 

sorry.  If I could just take you down one more page, yep, so if you stay 

there.  So it uses again that language in here but I do just want to take 

you to the maps if we can go down to schedule 1.  So this is the first one.  30 

So would you agree this is the area that Ngāti Pāoa has recognised that 

Ngāti Whātua has lead mana whenua interests? 
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A. Without sounding deceitful or without sounding like I’m trying to avoid this 

– oh, without sounding deceitful or trying to avoid this question, I was not 

part, party to this negotiation and this is probably another one that’s best 

directed at Mr Hayden Solomon and those who – and Mr Hauāuru Rawiri, 

those who were intimately involved ‘cos I can say yes or no to any of this, 5 

but I do not know the conversation that went around it. 

Q. Ka pai, I may have some questions for him but there are a few questions 

that I’d like to ask you both as rangatira of Ngāti Pāoa in relation to this.  

So, this is the 2006 RFR area, so are you aware that this is effectively the 

area that we’re talking about in these proceedings that Ngāti Whātua are 10 

claiming exclusive mana whenua over? 

 

TED ANDREWS: 

Yes. 

 15 

GLEN TUPUHI: 

Yes. 

CROSS-EXAMINATION CONTINUES:  MS COATES TO GLEN TUPUHI 

Q. And this is, in this agreement, it’s also the area that Ngāti Pāoa have 

recognised that Ngāti Whātua have lead mana whenua in, are you aware 20 

of that? 

A. Yes. 

Q. Kia ora, if we can just take you to the next map.  So this is a broader map 

and again I can take you to the detail if we need to but this is a broader 

map, schedule 2, and this is the area that Ngāti Whātua say they have 25 

mana whenua in here but not lead mana whenua, so their lead mana 

whenua is in that smaller area.  Does that sound familiar? 

A. Yeah, carry on. 

Q. Ka pai and just the next one.  So this is the area that has been 

acknowledged that Ngāti Pāoa have lead mana whenua interests as well, 30 

would you accept that? 

A. That’s always been our statement, yep. 
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Q. Ka pai, and if we can just bring up the addendum document, that’s 

342.27844.  And if we could go down to the map at 853.  So this is the 

second part of the agreement and this is where it has been recognised 

that Ngāti Pāoa has lead mana whenua over in the North Shore, does 

that look familiar? 5 

A. Yes. 

Q. And then just the final map, just so we’re all on the same page, is – oh 

sorry the one above that, sorry it’s a page up.  And so this is an area 

where it’s still open to discussion as to whether Ngāti Whātua Ōrākei has 

lead mana whenua, does that accord with your familiarity of mana 10 

whenua in the area? 

A. We support the “up for discussion.” 

Q. Up for discussion, ka pai, yet to be had.  In the joint brief, you also talk 

about Ngāti Whātua having a footprint in central Tāmaki and you also talk 

about deep and enduring connections.  If we could go back to that 15 

schedule 1 2006 RFR area map.  So if we stop here, so this is where it’s 

been recognised that Ngāti Whātua have lead mana whenua interests.  

Would you say that Ngāti Pāoa has any mana whenua interests within 

this area? 

A. Yes we would. 20 

Q. What about ahi kā, does Ngāti Pāoa have any ahi kā interests within that 

area? 

A. Yes. 

Q. So you’re not of the position and you did answer this in questioning, you’re 

not of the position that only one group can have mana whenua in any one 25 

given area? 

A. Not in Tāmaki Makaurau, no.  It’s a very, very different arena to that which 

was being discussed yesterday as far as Taura Matau, you cannot 

compare the two. 

Q. In terms of the mana whenua that Ngāti Pāoa has on the North Shore and 30 

if we could go back to that addendum document, so if we go down one 

page, in terms of this area, how long has Ngāti Pāoa been mana whenua 

of that area? 



1337 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

A. We would go back, again, multiple linkages into this area and you could 

go back to Kapa Tauwe, you could go back to Te Haupa, you could go 

back to – these are covered very adequately in our Ngāti Pāoa 

submissions that are attached to the Marutūāhu documents.   

Q. So well before December 2017 when the Conciliation Agreement was 5 

signed? 

A. Yes. 

Q. Well before 2011 when the Ngāti Whātua Ōrākei Deed of Settlement was 

signed? 

A. Yes. 10 

Q. And well before 2006 when the Ngāti Whātua Ōrākei Agreement in 

Principle was signed? 

A. Yes. 

Q. Do you think mana whenua on the North Shore in this place, was a 

contested area before the Conciliation Agreement was signed or has 15 

Ngāti Pāoa always been mana whenua there? 

A. Ngāti Pāoa, we hold the view Ngāti Pāoa has always been mana whenua 

there. 

Q. And was it, in your view, was it contested that Ngāti Whātua is also mana 

whenua there? 20 

A. I do not know of that, and I have not heard any or been involved in any 

conversations where that has been contested. 

Q. And just a final question, do Ngāti Whātua Ōrākei seek Ngāti Pāoa 

consent before receiving commercial redress in their Treaty settlement in 

this area? 25 

A. That’s another question that’s best directed to Mr Haydn Solomon. 

CROSS-EXAMINATION:  MR WARD TO GLEN TUPUHI 

Q. Tēnā kōrua – 

A. Tēnā koe. 

Q. – my name is Ward, I’m one of the lawyers for the Crown.  Mr Andrews, 30 

can I just confirm, you haven’t been involved as a negotiator for Ngāti 

Pāoa? 
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TED ANDREWS: 

No. 

CROSS-EXAMINATION CONTINUES:  MR WARD TO GLEN TUPUHI 

Q. You referred in your answers to my friend Mr Hodder’s questions to the 

Belgrave Report.  Can I just confirm that that’s the report, if we bring up 5 

308.04716.  That’s the report that the, the subtitle there about the 

enduring customary interests of Ngāti Pāoa, Ngāti Maru, Ngāti 

Whanaunga, Ngāti Tamaterā and Ngāi Tai in Auckland.  Is that the report 

that you’re referring to? 

1105 10 

A. Actually both these copies.  The original one plus this, is that the one 

that’s been prepared last October for this court case? 

Q. No, I think this is a report that was – 

A. But same, we had serious concerns about the original, that’s the one 

that’s there now. 15 

Q. And this is a report that’s filed in 2006 with the Tāmaki enquiry? 

A. And despite us, Ngāti Pāoa going to see him expressing our concerns 

about the Marutūāhu lands that he subjected our Ngāti Pāoa history to, 

he has repeated this. 

Q. Have you read the evidence of Michael Macky in these proceedings? 20 

A. No. 

Q. So you’re not familiar with the reports that he refers to there, (inaudible 

11:06:10) and Armstrong’s work that talks about both Marutūāhu and the 

various iwi of Marutūāhu? 

A. No. 25 

Q. You haven't looked at those reports.  And you’re aware, aren’t you, that 

Ngāti Pāoa representatives attended a wānanga with the Crown in 2011 

to discuss the interests of all of the Marutūāhu iwi in Tāmaki? 

A. No, by then I was out of the Treaty negotiation space.  There’s been a 

programme on TV about the negotiators, and in that programme you see 30 

how the brutality of working with the Crown impacts on families, and I lost 

my wife of 36 years in 2009, and by 2011 – I should have got out at 2009. 
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Q. I'm right in thinking, aren’t I, that Ngāti Pāoa has reached its initial deed 

of settlement for its own iwi-specific settlement? 

A. Yes, we signed that.  By the way, your Honour, normally we would have 

our people here.  We just confirmed yesterday that that deed of settlement 

signing can go ahead on Saturday.  Our people are martialling now to get 5 

the marae at Wharekawa ready, and that is why normally they would be 

here in bulk. 

THE COURT:   

I understand. 

 10 

MR TUPUHI: 

Yes, we’re signing that on Saturday.  The iwi-specific. 

CROSS-EXAMINATION CONTINUES:  MR WARD TO GLEN TUPUHI 

Q. As part of the iwi-specific settlement, there’s an agreed historical account 

relating to Ngāti Pāoa, and that forms the basis for the Crown’s 15 

iwi-specific apologies to Ngāti Pāoa, is that right? 

A. Yes. 

Q. And that agreed historical account was the result of negotiations between 

Ngāti Pāoa and the Crown, correct? 

A. Yes. 20 

Q. And as part of those negotiations, there have been a series of discussions 

about a number of different historical sources, historical interpretations 

that led to the text that’s in this agreed historical account, is that correct? 

A. Yes. 

THE COURT ADDRESSES MR WARD – DEED IN BUNDLE? (327.17632) 25 

(11:08:20) 

CROSS-EXAMINATION CONTINUES:  MR WARD TO GLEN TUPUHI 

Q. I wonder if we might bring that up, Ms Ellis.  327.17632, if we come down 

to the agreed historical account section.  So you'll see there that’s the 
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historical account that’s been agreed with the Crown, and it’s included in 

the deed of settlement, is that correct? 

A. Yes. 

MR WARD ADDRESSES THE COURT – ADJOURNMENT (11:10:33) 

COURT ADJOURNS: 11.11 AM 5 
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COURT RESUMES: 11.29 AM 

MR MAHUIKA ADDRESSES THE COURT – WITNESS QUESTIONING 

(11:29:08) 

CROSS-EXAMINATION:  MR MAJUREY TO GLEN TUPUHI 

Q. Tēnā kōrua e aku nui.  5 

A. Kia ora, tēnā koe. 

Q. You were asked by my friend, Mr Hodder, some questions around 

Wharekawa, and the area – what’s the significance of Whakatīwai and 

the Whakatīwai area to the people of Marutūāhu? 

A. Considerable significance.  The area’s called Wharekawa, which is 10 

actually further north.  These are land blocks, so we start naming our – 

even in the designation of Native Land Court land blocks started making 

an impression on how we identify ourselves.  Whakatīwai is a very, very 

ancient area, very ancient pā site, and occupied up until very recent 

years.  Unlike other pā sites where there were significant casualties and 15 

losses, and our people would abandon such sites, Whakatīwai was 

enduring up until early parts of last century when our people moved down 

and moved into the flats.  But a very ancient area for Poutekeka, Ngāti 

Hako, Ngā Marama before that, so we’re starting to get back to the iwi 

that Marama descended the Tainui waka in that area, and resided there, 20 

so she was the sister or daughter of Hoturoa, and so the iwi took on her 

name, Ngā Marama, and then we have Hako, another one of our 

Kauwhatu iwi, one of the ancient iwi of Hauraki, and Ngāti Poutekeka.  

And then after that of course, Marutūāhu and Pāoa, more recent 

custodians, kaitiaki of that area. 25 

Q. So very important to all the peoples and tribes of Marutūāhu? 

A. Very much so. 

Q. You talked a bit about the marae and the background to the marae at 

Wharekawa.  The existence of shared marae is not unusual in Hauraki, 

is it? 30 

A. No, it’s not unusual. 

Q. So we think of Matai Whetū? 
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A. Yes, Matai Whetū, in fact we've got Pāoa tupuna whakairo in that whare, 

but when we go there we are very conscious that the ahi kā, the mana 

whenua, are Ngāti Maru. 

Q. And Ngāti Whanaunga? 

A. And Ngāti Whanaunga, yep. 5 

Q. If we go to Manaia and the marae there, shared between Ngāti Maru and 

Ngāti Pukenga? 

A. Yep. 

Q. You were asked questions around the Marutūāhu collective settlement, 

and the proportions that go with that.  And I want to ask a few questions 10 

around that.  First, I think you both confirmed and recognise in the period 

of 2011 that you've spoken about that from that period onwards neither 

of you were negotiators for Ngāti Pāoa? 

A. Correct. 

Q. If we just walk through then the different groups and the leadership that 15 

you spoke about as to the mandated negotiators.  Let’s start with Ngāti 

Pāoa, the mandated negotiators from 2011 through the following years, 

Hauāuru Rawiri and Morehu Wilson? 

A. Correct.  My exit from the scene, you know how the game’s played Paul, 

if you don’t turn up with the busses, as in the Te Horonuku case, the 20 

moment you don’t turn up to the hui with the busload of people, then it’s 

political suicide.  So I suffered from that, but they did me a favour as it 

turned out.  I've recently, my family have finally learned the lesson of how 

you play the game, and as of October last year I've been nominated back 

on to the Ngāti Pāoa Iwi Trust, and I'm currently its chair, primarily 25 

because my family decided to engage, and that’s how the game’s played. 

Q. So just coming back to my question, to confirm for the record, following 

your exit in 2011 the mandated negotiators were Ngāti Pāoa, Hauāuru 

Rawiri and Morehu Wilson? 

A. Yes. 30 

Q. Ngāti Tamaterā, you recall that the mandated negotiators for Ngāti 

Tamaterā, Liane Ngame and John McEnteer? 

A. Yes, I do recall that. 
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Q. Recall the mandated negotiators for Ngāti Whanaunga, Tipa Compain, 

for a period Rodney Renata, and following him Nathan Kennedy? 

A. Yep. 

Q. For Te Patukirikiri, William Peters, and until his passing David Williams? 

A. Yep. 5 

Q. And for Ngāti Maru, Wati Ngamane and myself? 

A. Yep. 

Q. And they were the negotiators that led the Marutūāhu collective 

negotiations with the Crown, correct? 

A. Yes. 10 

Q. And as much as you are aware, those negotiators agreed with the Crown 

both the redress and the allocations? 

1135 

A. Interestingly, we agreed to the large natural groupings as a way to assist 

the Crown, it was orchestrated by the Crown to expedite the very complex 15 

settlement of Tāmaki.  And what we’ve noticed, we were concerned about 

the large natural grouping being used by Marutūāhu to draw Ngāti Pāoa 

into a net that Ngāti Pāoa would not be able to escape, and this was true, 

I mean even at the table, Paul, you remember I wouldn’t even sit with 

yous because of a determined attempt to show everybody in that room 20 

that Ngāti Pāoa was an independent iwi and Ngāti Pāoa was a Tāmaki 

iwi.  Since the Tāmaki negotiations table has ceased to function, all those 

other iwi and the other ones, Ngāti Whātua, they have disbursed to their 

original identity, Waiohua, they have all dispersed to their original identity.  

When it comes to Ngāti Pāoa, this large natural grouping still ensnares 25 

us, and that’s the problem we had.  It’s been kept alive and been kept 

alive for the purposes and the benefits of the other four exclusive of Ngāti 

Pāoa Marutūāhu iwi.   

Q. Yes, if we come back to my question, you’re aware, and if you’re not say 

so, you’re aware that those mandated negotiators undertook those 30 

negotiations, agreed the redress with the Crown and agreed the 

allocations, correct? 



1344 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

A. I agree that that happened.  I think that’s a better question to direct 

towards people that were more intimately involved and especially 

Mr Hayden Solomon. 

Q. Part of the discussion there was reference to iwi populations and 

understanding in the context of negotiations, one of the Crown 5 

considerations are populations, there are many others.  Just to pick up on 

that, you’re aware that in terms of those Marutūāhu iwi, Ngāti Pāoa and 

Ngāti Maru have the largest populations? 

 

TED ANDREWS: 10 

Yes. 

 

GLEN TUPUHI: 

Yes. 

RE-EXAMINATION:  MR MAHUIKA TO GLEN TUPUHI 15 

Q. Tēnā ano kōrua. 

A. Tēnā koe. 

Q. You recall you were asked some questions in relation to the Conciliation 

Agreement between Ngāti Pāoa and Ngāti Whātua.  Does Ngāti Pāoa 

stand by the Conciliation Agreement that it entered into? 20 

A. Yes, just as a way of, it was the use of the language, we supported the 

kawenata.  I understand now that the Conciliation Agreement was a 

review of the original kawenata and so the kawenata and the Conciliation 

Agreement now become the kawenata, it was just the use of the term 

“Conciliation Agreement” that threw me.  We support that. 25 

Q. And in terms of the groups within Marutūāhu that you recognise as – so 

I’ll ask this question – sorry, I’m in the wrong mode.  Do you associate 

Ngāti Maru with having mana whenua within Tāmaki? 

A. This came up at the experts, tikanga experts conference and by the way 

the documents that were presented to us at the conference lumped Ngāti 30 

Pāoa into the Marutūāhu Confederation and once again, what was 

created as a large natural grouping to expedite the Tāmaki Settlement is 

still very much alive.  So we had the Crown using that term because it 
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was orchestrated by the Crown, we have the civic, the LTAs, Auckland 

Council in particular, using their term in their documents.  We have 

community, I go to tangi now with those leaders.  Bear in mind, these are 

leaders of all those tribes that I used to sit with at the Tāmaki Collective.  

Now that I go to tangi, they mihi to me as Marutūāhu.  This is only a new 5 

phenomenon, something that was created for a Crown purpose has now 

cemented into Ngāti Pāoa history as Ngāti Pāoa’s identity in Tāmaki.  And 

then we turned up at the court and here’s court documents lumping Ngāti 

Pāoa in with the Marutūāhu and so even the High Court has now captured 

us.  And so it’s a sign that this Court is prejudiced against our claim to be 10 

an independent iwi, even the Court is doing that to us and it was all 

orchestrated and generated to assist the Crown to expedite a hotly 

debated Tāmaki Makaurau of many lovers and this is defining our history.   

Q. So which iwi of the Marutūāhu Collective do you consider have ahi kā 

within the 2006 RFR lands? 15 

A. The only iwi in the Marutūāhu Collective that has proven legacy and 

longevity of settlement in Tāmaki is Ngāti Pāoa.   

Q. You were asked at the end there a question about the Marutūāhu 

Collective Deed of Settlement.  Has Ngāti Pāoa initialled the Marutūāhu 

Collective Deed of Settlement? 20 

A. No. 

QUESTIONS FROM THE COURT – NIL 

WITNESSES EXCUSED 



1346 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

MR MAHUIKA CALLS 

HAYDEN TE HIRA SOLOMON (SWORN) 

Q. Tēnā koe, so your name is Hayden Te Hira Solomon? 

A. Yes. 

Q. And you’ve provided a brief of evidence in relation to this proceeding 5 

dated the 13th of October 2020? 

A. That is correct. 

Q. And you confirm the content of that brief of evidence is true and correct 

to the best of your knowledge? 

A. Yes. 10 

Q. Would you please sign and date the brief of evidence for the court’s 

records and, after you have done that, would you please read your brief 

of evidence. 

A. Yes.  Paimarire ki a tātou katoa.   

WITNESS READS BRIEF OF EVIDENCE 15 

INTRODUCTION 

1.  My name is Hayden Te Hira Solomon. I am of Ngāti Paoa descent and I 

am currently the Kaiārahi / CEO of the Ngāti Paoa Iwi Trust (Iwi Trust) a 

role that I have held since 2017. I am authorised by the trustees to 

provide this brief of evidence on behalf of the Iwi Trust. 20 

2.  In this brief of evidence I: 

(a) attach two written accounts of the history of Ngāti Paoa; 

(b) provide a brief overview of the Waiheke claim (Wai 10); 

(c) introduce the Iwi Trust and explain the current representation 

situation within Ngāti Paoa; 25 

(d) provide details of the current activities undertaken by the Iwi Trust in 

Tāmaki, including: 

(i) involvement in resource management and local government matters; 

(ii) administering the Tāmaki Collective redress; 

(iii) ongoing involvement in Treaty settlement negotiations to which Ngāti 30 

Paoa is a party; and 

(e) provide details regarding the Kawenata Tapu (a sacred covenant or 

inter-iwi agreement) (Kawenata Tapu) between Ngāti Paoa and Ngāti 

Whātua Ōrakei. 
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NGĀTI PAOA ORIGINS 

3.  The history of Ngāti Paoa and our interests in Tāmaki are traversed in 

detail in the joint brief of evidence of Ted Andrews and Glen Tupuhi and 

I do not intend to repeat it here. 

4.  However, for completeness I note that historical accounts of Ngāti Pāoa 5 

are also set out in: 

(a) the initialled Ngāti Paoa Deed of Settlement (a copy of which is 

attached to this brief of evidence and marked “A”); and 

(b) the Report of the Waitangi Tribunal on the Waiheke Island Claim (a 

copy of which is attached to this brief of evidence and marked “B”). 10 

THE WAIHEKE CLAIM 

5.  The central Ngāti Paoa Treaty of Waitangi claim was filed by Hariata 

Gordon on 8 March 1985 and concerned Crown actions in relation to 

land Tribunal’s report, however, I summarise it briefly below. 

6.  The immediate cause of complaint was that the Board of Maori Affairs 15 

had disposed of lands comprising the Waiheke Development Scheme 

(the Waiheke Scheme) to the Waiheke Station Evans Partnership (the 

Evans Partnership) when it ought to have passed the land to Ngāti Paoa. 

7.  Waiheke was the home of Ngāti Paoa. The island guarded the seaways 

to our mainland villages on the west coast of the Hauraki Gulf. For a 20 

time, Ngāti Paoa and Ngāti Maru lived together on Waiheke. Ngāti Paoa 

and Ngāti Maru are closely related tribes, enjoying a common ancestor 

in Marutūāhu. Fighting however broke out between them both when 

Rongomarikura of Ngāti Paoa was drowned at Tikapa (Firth of Thames).  

By 1840, Ngāti Maru had returned to their homes on mainland 25 

Coromandel. 

8.  Ngāti Maru continue to insist that they had not relinquished a share in 

the land at Waiheke Island. This has never been accepted by Ngāti 

Paoa. In 1865 the Māori Land Court found Ngāti Paoa to be solely 

entitled. The Crown had already, in 1858, bought some 11,000 acres of 30 

Waiheke Island exclusively from Ngāti Paoa, before the Court had 

decided ownership. 

9.  When the Māori Land Court investigated the titles to the remaining Māori 

lands in 1865, all that remained on Waiheke was some 2,100 acres in 
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the west (Te Huruhi block), some 800 acres near Mawhitipana Bay 

(Hoporata, Opopoto and Mawhitipana blocks) and some 2,800 acres in 

the south (Kauakarau, Maunganui, Rangihoua, Awaawaroa, 

Whakanewhā and Okoka blocks). Those lands, and some 16,000 acres 

around Kaiaua on the Firth of Thames, were about all that remained of 5 

Ngāti Paoa holdings. 

10.  The Waiheke Scheme comprised some 2,050 acres at Onetangi to the 

north-east of Waiheke in the Hauraki Gulf with access by road to the 

wharf at Man-O-War Bay. Though the land had been developed by the 

Board of Maori Affairs, it was not Māori land. The Board had bought it 10 

with ‘taxpayer’ money from private owners, and it was Crown land. 

11.  The Crown granted the land in many small allotments to various 

settlements. Eventually several of those allotments came into the 

ownership of one K M Scott. The Board of Maori Affairs was not involved 

at all until 1965 when it undertook the development of Mrs Scott’s 15 

acquisitions. 

12.  The Board spent heavily on development. Later it bought the land from 

Mrs Scott. It became apparent however that the Board’s farming 

operations could not sustain the cost and in 1983, the Board agreed to 

alienate the land by lease with purchase rights to the Evans Partnership. 20 

13.  Ngāti Paoa however considered the Board ought to have preferred an 

arrangement with them as Waiheke was Ngāti Paoa’s land. Ngāti Pāoa 

argued that the Board had a commitment to Māori people and was bound 

to have regard to Māori circumstances and customs not least of which 

required recognition of tribal boundaries and tribal needs. 25 

14.  The claimants sought a recommendation in the Waitangi Tribunal that 

the lease be declared “null and void” and that the Board negotiate with 

the tribe to establish a Ngāti Paoa trust upon the land. 

15.  In 1987, the Waitangi Tribunal released its Report of the Waitangi 

Tribunal on the Waiheke Island Claim (Wai 10). The Tribunal found that 30 

the Waiheke Scheme should pass to Ngāti Paoa. The Tribunal 

recommended that the Crown negotiate with the Board, the Evans family 

and the Ngāti Paoa Development Trust (Inc) through a negotiator, with 

a view to releasing the Waiheke Station to a Ngāti Paoa tribal trust. 
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16. Waiheke Station is currently held in an interim trust, Waiheke Station 

Trust, and will be dealt with through the Ngāti Paoa Deed of Settlement. 

The Deed of Settlement provides for the dissolution of the Waiheke 

Station Trust and the vesting of assets and liabilities of the Waiheke 

Station Trust (which includes Waiheke Station) in the Iwi Trust. 5 

REPRESENTATION 

The Iwi Trust 

17. The Iwi Trust was established as the Post-Settlement Governance 

Entity (PSGE) for Ngāti Paoa in 2013. A copy of the Iwi Trust’s Trust 

Deed is attached to this brief of evidence and marked “C”. 10 

18.  The Iwi Trust’s purpose envisages a broad representative role that 

includes receiving the redress from the settlement of the Treaty of 

Waitangi claims of Ngāti Paoa and representing the interests of Ngāti 

Paoa generally. 

19.  The Iwi Trust was established in 2013 in the context of the Tāmaki 15 

Makaurau settlement negotiations in which Ngāti Paoa was involved 

together with other iwi groups with interests in Auckland. 

20.  The establishment of the Iwi Trust followed a process of discussion and 

consultation within Ngāti Paoa and the conduct of a Crown approved 

ratification process held in August – September 2013. All adult members 20 

of Ngāti Paoa were given an opportunity to vote in the ratification 

process. Of those adult members of Ngāti Paoa that participated in the 

vote, 96.1% approved the establishment of the Iwi Trust as the PSGE 

for Ngāti Paoa. A copy of the ratification materials is attached to this brief 

of evidence and marked “D”. 25 

21.  As a consequence of the 2013 ratification process the Iwi Trust became 

(and remains) the representative entity for Ngāti Paoa under the Ngā 

Mana Whenua o Tāmaki Makaurau Collective Redress Deed (Tāmaki 

Collective Deed), which was entered into in 2013 and given effect 

through the Nga Mana Whenua o Tāmaki Makaurau Collective Redress 30 

22.  However, that Deed of Settlement did not settle Ngāti Paoa’s Treaty 

claims and Ngāti Paoa has continued negotiations with the Crown in 

relation to the settlement of all its iwi specific historical Treaty claims. 
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23.  The Iwi Trust will also be the PSGE and receive the settlement redress 

from the further deeds of settlement to which Ngāti Paoa will be a party. 

In this regard, it is intended that Ngāti Paoa will in due course become a 

party to three further deeds of settlement, namely: 

(a) the Pare Hauraki Collective Redress Deed (in which Ngāti Paoa is 5 

 to be one of twelve iwi parties) (Hauraki Collective Deed); 

(b) the Marutūāhu Collective Redress Deed (in which Ngāti Paoa is to 

be one of five iwi parties) (Marutūāhu Collective Deed); and 

(c) the Ngāti Paoa Deed of Settlement. 

Together these Deeds will fully and finally settle Ngāti Paoa’s historical 10 

Treaty of Waitangi Claims against the Crown. 

24.  The current status of each of these Deeds is: 

(a) The Hauraki Collective Deed has been ratified and signed by Ngāti 

Paoa, although there are some ongoing issues around the signing on 

behalf of Ngāti Paoa by the negotiators (it has not yet been signed by all 15 

of the iwi parties). 

(b) The Marutūāhu Collective Deed has been initialled by the Crown and 

the other iwi parties except Ngāti Paoa (initialling signals that the 

negotiation of the redress has been completed). 

(c) The Ngāti Paoa Deed of Settlement has been ratified by Ngāti Paoa 20 

and the Crown has recognised the ratification results. The next step is to 

sign the Deed of Settlement.  This weekend. 

The Trust Board 

25.   The Ngāti Paoa Trust Board (the Trust Board) is a charitable trust 

board incorporated under the Charitable Trusts Act 1957. The duties and 25 

powers of the Trust Board are governed by a deed of trust dated 20 

November 2004. 

26.  At the time it was established the Trust Board was the only organisation 

that existed to represent Ngāti Paoa. Accordingly, in 2011 the Trust 

Board was mandated for the purposes of the Ngāti Paoa Treaty of 30 

Waitangi settlement negotiations. This mandate was subject to the terms 

of a Deed of Mandate dated May 2011, which provided for the 

negotiations to be conducted by mandated negotiators who were 

separately appointed by Ngāti Paoa. 
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27. The Trust Board acted in the role as representative of Ngāti Paoa from 

2011 to 2013, at which time it effectively went into abeyance and ceased 

operating. As a result, and although the Trust Board technically 

remained the mandated organisation for the purposes of the Ngāti Paoa 

Treaty of Waitangi settlement negotiations, the Trust Board did not play 5 

any active role in those negotiations and the Iwi Trust effectively 

assumed the role of the mandated entity and supported the negotiators. 

CONTEMPORARY ACTIVITIES OF THE IWI TRUST 

28.  In accordance with the mandate it now holds, the Iwi Trust has acted in 

a representative capacity for Ngāti Paoa and engaged in a significant 10 

number of activities intended to progress the rights and interests of Ngāti 

Paoa in Tāmaki. Examples include: 

(a) liaising on resource management and local government matters 

 with Auckland Council; 

(b) implementing the Tāmaki Collective redress; and 15 

(c) supporting Treaty settlement negotiations for the Hauraki  Collective 

Deed, the Marutūāhu Collective Deed and the Ngāti Paoa Deed of 

Settlement. 

29.  The Iwi Trust has also already received commercial redress on-account 

of the iwi specific Deed of Settlement, being shares in the Pouarua Dairy 20 

Complex Limited and a number of early release properties. 

Resource Management and Local Government Matters 

30.  In March 2014, shortly after the Iwi Trust was ratified, it was also formally 

recognised by Auckland Council as being the representative authority for 

Ngāti Paoa for all resource management and local government matters. 25 

The Iwi Trust is listed on the official Te Puni Kōkiri website Kāhui Māngai 

as being the representative body for Ngāti Paoa regarding all resource 

management and local government matters. 

31.  As a result, the Iwi Trust has been actively engaged with Auckland 

Council, Thames Coromandel District Council, Waikato District Council, 30 

Waikato Regional Council, Matamata Piako District Council, Hauraki 

District Council and various Crown Council Organisations to address 

resource consents issues and local government matters since March 

2014 to now, including notably: 
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(a) the Stony Ridge Quarry (Waiheke) resource consent application; 

(b) the Auckland Manukau Eastern Transport Initiative project; 

(c) Kennedy Point marina resource consent application; and 

(d) various matters regarding the America’s Cup. 

32.  Furthermore, as a result of our Kawenata Tapu with Ngāti Whātua 5 

Ōrākei, which I will discuss in greater detail later in this brief, we have 

also been able to work together in accordance with tikanga to process 

resource consents and deal with resource management and local 

Government issues that affect our respective rohe (area of interest). 

33. An example of how the Kawenata Tapu is working in practical terms can 10 

be seen in the development of Stonefields Quarry in Mount Wellington. 

This is a significant development being undertaken by Ngāti Whātua 

Ōrākei. Ngāti Whātua Ōrākei acknowledge that Ngāti Paoa has the 

primary customary connection to that area and so have engaged with us 

on the proposed development plans and we have worked through 15 

different ways Ngāti Paoa might be more directly involved in the project. 

Importantly, Ngāti Whātua Ōrākei has also committed to not placing their 

cultural markers, or attaching their narrative to the land: they will come 

to Ngāti Paoa for that. 

Tāmaki Collective Redress 20 

34.  The Tāmaki Collective is a collection of iwi that claim mana whenua 

interests in broader Auckland. The Tāmaki Collective was formed in 

2010 for the purposes of the Tāmaki Collective settlement and 

comprises 13 iwi in three groupings, including: 

(a) Ngāti Whātua o Kaipara, Ngāti Whātua Ōrākei and Te Runanga o 25 

Ngāti Whātua in the Ngāti Whātua Rōpū Limited Partnership; 

(b) Ngāti Paoa, Ngāti Maru, Ngāti Tamaterā, Ngāti Whanaunga and  Te 

Patukirikiri in the Marutūāhu Rōpū Limited Partnership; and 

(c) Ngāi Tai ki Tamaki, Ngāti Tamaoho, Ngāti Te Ata, Te Ākitai and  Te 

Kawerau ā Maki in the Waiohua-Tāmaki Rōpū Limited Partnership. 30 

35.  The Tāmaki Collective settlement is a pseudo-settlement in that it 

recognises various iwi in Tāmaki in a very generic, non-specific manner 

without reference to individual iwi interests or narratives. Grappling with 
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the various layers and levels of interest that each iwi holds in Auckland 

was deferred to iwi specific settlements. 

36.  The Tāmaki Collective settlement does not include any financial redress 

to the Tāmaki Collective as quantum is being addressed through 

iwi/hapūspecific negotiations. 5 

37.  The Tāmaki Collective is responsible for the management of maunga in 

Tāmaki Makaurau and also has right of first refusal to purchase a range 

of Crown properties across the broader Auckland region. The Tāmaki 

Collective Deed transferred 14 maunga to the Tāmaki Collective to be 

held in trust for the common benefit of iwi/hapū of the Tāmaki Collective 10 

and the people of Auckland. The maunga included are: 

(a) Matukuturu/Wiri Historic; 

(b) Maungakiekie/One Tree Hill Recreation; 

(c) Maungarei/Mount Wellington Recreation; 

(d) Maungauika/North Head Historic; 15 

(e) Maungawhau/Mount Eden Historic Recreation; 

(f) Mount Albert Recreation; 

(g) Mount Roskill; 

(h) Mount St John Recreation; 

(i) Ōhinerau/Mount Hobson Recreation; 20 

(j) Ōhuiarangi/Pigeon Mountain Historic Recreation; 

(k) Ōtahuhu/Mount Richmond Recreation; 

(l) Rarotonga/Mount Smart Recreation; 

(m) Takuranga/Mount Victoria Recreation, Local Purpose (community 

buildings); and 25 

(n) Te Tatua a Riukiuta Recreation. 

38.  The Deed also established co-governance bodies between the Crown 

and the Tāmaki Collective for the administration and management of the 

maunga (except for Maungauika and Rarotonga). A statutory body, 

Tūpuna Maunga o Tāmaki Makaurau Authority (Maunga Authority), was 30 

established to co-govern the tūpuna maunga. The Maunga Authority 

consists of six representatives from the Tāmaki Collective (including a 

Ngāti Paoa representative through the Marutūāhu rōpū) and six from 

Auckland Council. The Tāmaki Collective also has a strategic 
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relationship with the Department of Conservation, three seats on the 

Auckland Conservation Board and involvement in the development of 

conservation management plan for the motu. 

Marutūāhu Collective Deed 

39.  The Marutūāhu Collective Redress Deed is awaiting initialling by Ngāti 5 

Paoa but has been ratified by Ngāti Maru, Tamaterā, Ngāti Whanaunga 

and Te Patukirikiri. Part of the reason Ngāti Paoa has not yet initialled 

the Marutūāhu Collective Redress Deed is that the Deed fails to give due 

recognition to Ngāti Paoa’s interests in Auckland. 

40.  Ngāti Paoa has significant interests in Auckland which are not reflected 10 

in the settlement arrangements proposed in the Marutūāhu Collective 

Deed. 

41.  Historically, Ngāti Paoa’s interests in Tāmaki were extensive and by the 

time of signing the Treaty of Waitangi in 1840, Ngāti Paoa had the 

dominant interest in Auckland as against other Marutūāhu iwi. 15 

42.  To this day, Ngāti Paoa continues to have the most significant presence 

in Auckland of the Marutūāhu iwi. This is evidenced by the Crown’s letter 

dated 23 October 2013 stating that Ngāti Paoa interests were between 

46% - 54% in Tāmaki (a copy of the letter is attached to this brief of 

evidence and marked “E”). By contrast, other iwi in the Marutūāhu 20 

Collective have a very minor presence in Tāmaki, both historically and 

the present day. 

43.  The current commercial arrangements proposed under the Marutūāhu 

Collective Deed allocate equal shares to each of the iwi in the Collective. 

Ngāti Paoa fervently opposes this because it does not represent our 25 

interests in Tāmaki and significantly distorts and overstates the interests 

of other iwi. In a letter dated 26 July 2018 the Minister for Treaty of 

Waitangi Negotiations provided an opportunity for Ngāti Paoa to reset 

the commercial governance arrangements and allocation model 

proposed in the Marutūāhu Collective Deed (a copy of the letter is 30 

attached to this brief of evidence and marked “F”). 

44.  Ngāti Paoa replied to the Minister on 31 July 2018 stating the following 

key points: 
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‘’1. We hereby formally advise that Ngati Paoa will not be initialling the 

Marutūāhu Deed of Settlement at this time. 

2. As we discussed with your Lead Negotiator in a meeting earlier today, 

we appreciate the wisdom in your decision to step back and allow the 

Marutūāhu Iwi to reach collective agreement on the allocation and 5 

governance arrangements relating to the commercial redress. 

3. As such, we confirm our view that the current proposed governance 

arrangements and existing limited partnership entities for receipt of 

commercial redress are not acceptable and not appropriate. We 

acknowledge your point that these arrangements and recipient entities 10 

will therefore need to be revised and agreed by the Marutūāhu Iwi and 

approved by yourself and the Minister for Māori Development before 

ratification can proceed. 

4. Please be assured Minister that we will be working fervently with the 

other Marutūāhu Iwi to resolve the allocation of commercial redress and 15 

governance structures and appropriate recipient entities so that we can 

ratify and sign as soon as possible. In the meantime, and in order to 

maintain momentum, Ngāti Paoa is open to jointly investigating an 

interim or escrow structure that receives and holds the commercial 

redress assets in trust - and is independent of all Marutūāhu Iwi - so we 20 

can continue negotiations on the above matters with some comfort 

regarding these assets.” 

A copy of the letter is attached to this brief of evidence and marked “G”. 

45.  We have made efforts to undertake tikanga-based discussions with 

Marutūāhu in order to reach an agreement on the allocation of the 25 

commercial redress between the members of the Collective, and 

agreeing alternative commercial governance arrangements for Ngāti 

Paoa’s share of that redress. However, these discussions have been 

unsuccessful to date. 

46.  In our view, the collective settlement process has resulted in the 30 

homogenisation of the interests of the 5 iwi who are part of the 

Marutūāhu Collective, effectively rewriting history and resulting in fresh 

grievances at the expense of Ngāti Paoa - in the first instance - and then, 

by consequence, other neighbouring iwi such as Ngāti Whātua Ōrākei 
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who suddenly find themselves contesting shared claims to their rohe that 

have no basis in fact or history. Rather they are a direct result of a 

competitive, collective bargaining environment, which has come about 

as a result of the processes instituted by the Crown to settle Treaty 

claims expeditiously. 5 

47. In our view, this is contrary to the purpose of the entire settlement 

process, through which, we had understood, the Crown is meant to 

recognise the loss suffered by each iwi and make reasonable amends 

through the offer of appropriate redress. 

48.  The Crown has refused to intervene in the collective commercial 10 

arrangements proposed by the Marutūāhu negotiator, despite evidence 

produced by its own historian that Ngāti Paoa have by far the most 

significant interest. 

49.  We have provided evidence on numerous occasions to the Crown that 

Ngāti Paoa has not been given fair and equitable treatment by two of the 15 

larger iwi in the Marutūāhu grouping. We have already suffered through 

the commercial structures that were established for both the Tāmaki and 

Hauraki Collective settlements and we have no desire to experience the 

same treatment should the Marutūāhu settlement go through. Despite 

this, the Crown appears more than happy to turn a blind eye as long as 20 

the settlement progresses. 

Ngāti Paoa Deed of Settlement 

50.  On 18 August 2017 the Crown and Ngāti Paoa initialled the Ngāti Pāoa 

Deed of Settlement. The initialling of the Deed signalled that the Crown’s 

Treaty settlement offer to Ngāti Paoa was ready for iwi members to 25 

consider during a ratification process. 

51.  The Deed includes an agreed historical account, Crown 

acknowledgments, the Crown apology, $23.5 million in financial redress, 

the transfer of 10 cultural sites, $1 million for cultural revitalization and a 

wide range of other commercial, cultural and relationship redress for 30 

Ngāti Paoa. 

52.  Subsequent to the initialling, there were two aspects of the Deed of 

Settlement which were revisited by the Crown and Ngāti Paoa. The Iwi 
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Trust and the mandated negotiators worked with Crown officials over the 

next two years to agree: 

(a) alternative redress to replace the Point England Redress; and 

(b) the final settlement proposals for Waiheke Farm Station (discussed 

above). 5 

53.  The Iwi Trust recently completed a ratification process for the Deed of 

Settlement. The results of the ratification process show overwhelming 

support from Ngāti Paoa for the settlement to proceed. A copy of the 

results of the Iwi Trust’s ratification is attached to this brief of evidence 

and marked “H”. 10 

54.  On 1 July 2020, the Crown confirmed that the results of the recent 

ratification processes for the Deed of Settlement show sufficient support 

from Ngāti Paoa iwi members for the Crown and Ngāti Paoa to enter into 

a settlement. A copy of the Crown letter confirming ratification is attached 

to this brief of evidence and marked “I”. 15 

55.  Following the resolution of remaining overlapping interests, the next step 

will be for the parties to sign the Ngāti Paoa Deed of Settlement. 

KAWENATA TAPU WITH NGĀTI WHĀTUA ŌRĀKEI 

56.  I have read the evidence of Ngarimu Blair and agree with his description 

and characterisation of the events that led to the signing of the Kawenata 20 

Tapu between Ngāti Whātua Ōrākei and Ngāti Paoa. 

57.  The Kawenata Tapu with Ngāti Whātua Ōrākei reflects the longstanding, 

historical relationship between our two iwi. It arose out of tikanga 

discussions with representatives of Ngāti Whātua Ōrākei about resolving 

differences in relation to certain redress the Crown had offered to Ngāti 25 

Paoa as part of its iwi-specific settlement. 

58.  Ngāti Paoa has elected to engage in non-adversarial tikanga-based 

processes to resolve overlapping claim issues that have arisen with a 

number of its neighbouring iwi as a result of proposed Treaty settlement 

redress primarily from the Marutūāhu Collective Deed and Hauraki 30 

Collective Deed. 

59.  In this regard, Ngāti Paoa has entered into Kawenata Tapu or other 

agreements with several of those overlapping iwi including, Ngāi Te 

Rangi and Ngāti Ranginui (regarding the overlap between the Hauraki 
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Collective and the Tauranga Moana Collective), and Waikato Tainui and 

Ngāti Whātua Orākei (regarding Marutūāhu in Auckland), as a means to 

define the level of interests claimed and to build and maintain long term, 

intergenerational relationships on a tikanga basis. 

60.  Through these tikanga processes Ngāti Paoa and its neighbouring iwi 5 

have grappled with the distinction between customary “interests” and 

“rights”, and, in particular, how that distinction is best understood and 

reconciled in the context of redress offered in Treaty settlements. 

61.  The discussions Ngāti Paoa has engaged in with its neighbouring iwi 

have assisted in facilitating agreement between the groups on these 10 

complicated issues, which are recorded in the Kawenata Tapu. 

62.  These processes have demonstrated that tikanga can be used to resolve 

iwi to iwi issues. They have restored faith in our people that our ways are 

still relevant in contemporary times. 

63.  Ngāti Paoa’s expectation has always been that the Kawenata Tapu 15 

would be taken into account by the Crown in settlement negotiations. 

The Minister for Treaty of Waitangi Negotiations has publicly 

acknowledged many times that the Crown’s overlapping claims process 

is inadequate and clumsy. 

64.  I accept that agreement may not always be achieved between 20 

overlapping groups, but where agreement is reached between iwi in 

relation to overlapping interests this should be recognised by the Crown. 

This is clearly anticipated by the existing Crown’s overlapping claims 

policy, and is consistent with what the Crown has conveyed to Ngāti 

Paoa on multiple occasions - that the Crown strongly prefers iwi to work 25 

through these issues themselves. 

65.  It remains unclear to us, how, if at all, the Kawenata Tapu entered into 

by Ngāti Paoa have been taken into account by the Crown in relation to 

the Hauraki Collective and Marutūāhu Collective settlement 

negotiations. 30 

66.  What has occurred (or not occurred) in the context of these settlement 

negotiations seems, therefore, at best, a missed opportunity on the part 

of the Crown to support a tikanga-based process which is capable of 

resolving complex overlapping claim issues in a culturally appropriate 
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forum; one which provides for the mana of the parties engaged in the 

process, and can work to nurture relationships between iwi rather than 

divide them – something which the Treaty settlement process has 

struggled to achieve to date. 

67.  Nevertheless, as matter of first principles namely, Tika, Pono and Aroha, 5 

Ngāti Paoa will always maintain and uphold its Kawenata Tapu with 

other iwi such as Ngāti Whātua Ōrākei, Ngāi Te Rangi, Ngāti Ranginui, 

Ngāti Hao and Waikato Tainui. 

Q. Thank you, Mr Solomon.  Just for the record I think we’ll just tidy up those 

references.  So if we could go to paragraph 20 please of Mr Solomon’s 10 

brief.  So you’ll see at the bottom there of paragraph 20 there’s a 

reference to an attachment.  You said when you were giving your 

evidence that it was marked C but you can see from that that it’s 

marked D, that’s correct? 

A. That’s correct. 15 

Q. And then if we go to paragraphs 42 and 43, so you referred when reading 

your evidence to the attachment mentioned in paragraph 42 as being 

marked D but it’s in fact marked E, that’s correct, isn’t it? 

A. That’s correct. 

Q. And then, similarly, with paragraph 43, you referred to the attachment as 20 

being marked E but it’s in fact marked F, isn’t it? 

A. That’s correct. 

CROSS-EXAMINATION:  MR HODDER 

Q. Mr Solomon, as you may know, I am acting for Ngāti Whātua Ōrākei so 

my questions come from that direction.  I think you said you read the 25 

evidence of Mr Blair, is that correct, Mr Ngarimu Blair? 

A. That’s correct. 

Q. Have you read his reply evidence as well as his first brief of evidence? 

A. Yes. 

Q. There was I think possibly a bit of contention about a comment he made 30 

at paragraph 107 in his reply evidence in relation to whether Mr Rawiri 

was continuing to be a negotiator for Ngāti Pāoa, can you clarify the 

position please? 
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A. At which time sorry? 

Q. Well at the time that Mr Rawiri gave evidence, Mr Blair’s brief suggests 

that he, Mr Rawiri, was indicating that he was still then a negotiator for his 

iwi, so that would’ve been late last year. 

A. So, Mr Rawiri, Hauāuru Eugene Rawiri, had resigned as a negotiator in 5 

May 2018. 

Q. And he hasn’t resumed that role as a negotiator since then? 

A. No. 

Q. You’re familiar with the kawenata of course, were you involved in its 

negotiation? 10 

A. Yes, I was heavily involved in the negotiations for the kawenata tapu 

between Ngāti Pāoa and Ngāti Whātua Ōrākei.   

Q. Who initiated those negotiations, do you recall? 

A. It was Ngāti Pāoa. 

Q. And my understanding is that the Conciliation Agreement that originally 15 

and as modified is to be read together with the kawenata as one, is that 

correct? 

A. That’s correct, they talk to each other. 

Q. And the phrase of, that’s already been discussed and you may have 

heard of earlier on, there’s a reference to “lead mana whenua” and “other 20 

mana whenua,” it comes up in the Conciliation Agreement and then the 

maps that go with that, is that correct? 

A. Yes. 

Q. In relation to those, where there is not lead mana whenua, I think it was 

described as being a footprint, in the evidence we heard from Mr Tupuhi 25 

and Mr Andrews just a little while ago.  Is that a reasonable description, 

a footprint across the wider Tāmaki area? 

A. This is in reference to the North Shore? 

Q. To areas where – let’s take Ngāti Pāoa’s case.  Ngāti Pāoa under the 

Conciliation Agreement is recognised as having lead mana whenua in 30 

East Tāmaki for example? 

A. Yes. 
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Q. And other areas, it’s described as having mana whenua but not having 

lead mana whenua, for example in the Ngāti Whātua Ōrākei’s 2006 RFR 

area? 

A. That’s correct. 

Q. In that area though, I understand Ngāti Pāoa says it has a footprint in the 5 

2006 RFR area? 

A. So through our kawenata tapu, as of 2017, we’ve both agreed between 

respective iwi of Pāoa and Ōrākei, that Ngāti Pāoa is the lead iwi, it has 

mana whenua status in the east and on the North Shore.  Ngāti Whātua 

Ōrākei is the lead iwi or has mana whenua status in central Tāmaki. 10 

Q. Does anyone else to your knowledge have mana whenua status in that 

central Tāmaki area, besides Ngāti Whātua Ōrākei as lead and Ngāti 

Pāoa in the way that it’s described in the kawenata? 

A. In terms of our kawenata, that’s an agreement between ourselves. 

Q. In terms of the area where you have lead mana whenua, in particular to 15 

the east of the Ngāti Whātua RFR block, do you regard any other group 

other than Ngāti Whātua as having an interest akin to mana whenua in 

that area? 

A. No. 

Q. So not Te Ākitai? 20 

A. No. 

Q. Not Ngāi Tai ki Tāmaki? 

A. No. 

CROSS-EXAMINATION:  MR WARD 

Q. Tēnā koe Mr Solomon.  Your evidence made reference to 25 

homogenisation which you said occurred – 

THE COURT ADDRESSES MR WARD – USE THE MICROPHONE (12:21:01) 

CROSS-EXAMINATION CONTINUES:  MR WARD 

Q. There’s a reference in your evidence to homogenisation and I just want 

to ask you some questions about the relationship between the Marutūāhu 30 

Collective arrangements and the iwi-specific arrangements.  So it’s the 
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case isn’t it that of the iwi that are part of the Marutūāhu Collective, each 

iwi gets its own iwi-specific settlement? 

A. That’s correct. 

Q. And that means that each iwi has its own post-settlement governance 

entity? 5 

A. That’s correct. 

Q. And each iwi will have a ratification process to approve the post-

settlement governance arrangements for that iwi? 

A. Yes. 

Q. And each iwi has its own agreed historical account within its iwi-specific 10 

settlement, is that right? 

A. That’s correct. 

Q. And to take the example of Ngāti Pāoa, the Ngāti Pāoa historical account 

is negotiated by the Ngāti Pāoa iwi negotiators, is that right? 

A. That is correct. 15 

Q. And that would apply for each of the iwi in the Marutūāhu Collective? 

A. (no audible answer 12:22:05) 

Q. And each iwi in the Collective gets redress that it negotiates with the 

Crown for its iwi-specific settlement, is that right? 

A. That is correct. 20 

Q. And the settlement of the historical claims for each iwi, that’s achieved 

not through the Collective arrangements but through the iwi-specific 

settlement, is that correct? 

A. That’s correct. 

Q. And so each iwi will get its own legislation that embodies that settlement 25 

and that refers to the Agreed Historical Account, is that right? 

A. That’s correct. 

Q. And you’d accept the evidence that’s been given so far – well pardon me, 

I’ll rephrase.  The iwi negotiators who are negotiating the iwi-specific 

settlements, they are concerned with the interests of the iwi, do you 30 

accept that? 

A. Yes. 

Q. They strive to get the best settlement they can for that iwi? 

A. (no audible answer 12:23:08) 



1363 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

Q. Now the allocation of redress among the iwi through the Collective 

arrangement, that’s something that the Collective agreed upon amongst 

itself, isn’t it? 

A. Yes. 

Q. It wasn’t something the Crown decided, there was an internal process 5 

amongst those iwi, is that right? 

A. That’s correct. 

Q. In fact the Crown’s always been clear that it’s a matter for the Collective 

to determine, isn’t it? 

A. That’s correct. 10 

Q. And there have been discussions amongst the Collective about how the 

internal allocation might work and Ngāti Pāoa has always had 

representatives in the room when those discussions have taken place, is 

that fair? 

A. That’s correct. 15 

Q. And there have been, it’d be fair to say there have been free and frank 

discussions amongst the various iwi about how that internal process will 

work? 

A. Yes.  But I think I need to answer your question and put it into context 

rather than just saying yes after yes after yes because the reality is, it’s 20 

not quite that simple.  The reality is that these Collective negotiations, as 

we can all appreciate and as we all know, are profoundly complex and so 

whilst the Crown might sit at arm’s length and play Pontius Pilate and 

wash its hands of some of the decisions that are made, it does have a 

huge bearing on the outcome of those decisions.  It does have a huge 25 

influence on those decisions and I think the previous witnesses that spoke 

before for Ngāti Pāoa, highlighted those issues.  And so when you’re in 

negotiations, you’re trying to do your best, and I’m trying to give the 

context here, in the sense that the Crown does put pressure on you.  

There is – it’s that elephant in the room.  So it’s not as simple as to say: 30 

“Well we just sat in the room, worked out an agreement and that was it.”  

There’s significant pressure that’s applied by the Crown through its own 

policies, none more so than the Crown’s overlapping claims policy, which 

is the reason why we’re here today. 
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Q. So when the Marutūāhu collective was being developed as part of the 

Tāmaki collective arrangements, the early stages following the Tāmaki 

report, Ngāti Pāoa were attending fortnightly meetings with all of the other 

iwi that were part of, would become part of the Tāmaki iwi, that’s right, 

isn't it? 5 

A. That's correct. 

Q. And the collective was formed out of discussions amongst all of those iwi 

that occurred across time, across a period of perhaps 60 or 70 meetings 

leading to the Tāmaki collective arrangements? 

A. Generally speaking. 10 

Q. And then moving forward, in 2015 there’s an agreement reached among 

the Marutūāhu iwi about how the allocation of commercial redress within 

the Marutūāhu collective would work, that's right, isn't it? 

A. No, that’s incorrect. 

Q. You’re saying that in 2015 there wasn’t any agreement among the 15 

Marutūāhu iwi? 

A. What I'm saying is that there was an agreement between four of those 

iwi.  It didn’t include Ngāti Pāoa.  What I'm also saying is that, and it’s 

good that you raise the passage of time from 2012 to 2015, what Ngāti 

Pāoa like many other iwi were going through was, this was the first time 20 

that we had engaged in these collective negotiations.  It was also the first 

time that we had engaged in parallel negotiations.  There wasn’t just one 

set of negotiations that were happening.  And so once again, to give it 

context, what Ngāti Pāoa found themselves very quickly in, and it was 

clearly outlined in the previous statements in evidence given before, what 25 

we quickly found ourselves in was having to adjust to these collective 

negotiations, not realising that in three to four years’ time the true extent 

of these commercial governance arrangements and structures, not that 

we didn’t understand the true extent of these commercial PSGEs that 

were being created within the Marutūāhu collective.  So much so that a 30 

large majority of the time it was hard to comprehend or understand, let 

alone read these constitutions that came with these PSGEs. 

Q. Did you raise those sorts of issues with the Crown? 

A. Yes, we did, numerous times. 
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Q. And one of the things the Crown did in response, wasn’t it, was to ensure 

that you had independent advice from Buddle Findlay? 

A. That's correct, and that independent advice confirmed our concerns. 

Q. And that advice was provided to the collective as a collective group, but 

also to each iwi individually? 5 

A. That's correct. 

Q. And that came about after the Minister held a meeting with the collective 

to try to assist the fact that an agreement hadn't yet emerged from the 

collective about allocation? 

A. Well to put a finer point on it, it came about because Ngāti Pāoa along 10 

with four, five other iwi of the Hauraki collective met and raised concerns 

with the Minister constantly until we were heard, and you’re right, the 

Minister then agreed to commission an independent report, which was 

conducted by Buddle Findlay.  And the findings of that report confirmed 

that Ngāti Pāoa’s concerns, as well as the four or five other iwi of Hauraki 15 

that refused to sign the Hauraki collective settlement, it confirmed that our 

concerns were correct. 

Q. And the purpose of the report was to ensure that you had independent 

advice so that you could form views about what steps you wanted to take 

next, you'd accept that? 20 

A. Yes, and that’s our next step, is to decide what’s the appropriate structure. 

1230 

Q. Can we go to 333.21961.  This is a letter that you referred to, Mr Solomon, 

at 42, and you say this a letter about the Crown reaching conclusions 

about Pāoa’s presence in Tāmaki.  Can I just check, at 48 you discuss a 25 

view of a Crown historian, which Crown historian are you referring to as 

making references to Pāoa’s presence?  Or is the reference to an 

historian a reference to this letter? 

A. Did you want me to name the historian?  The Crown’s historian? 

Q. Is it a reference to this letter, or is it a different discussion? 30 

A. It’s a reference to this letter. 

Q. And so this is a letter from Mike Dreaver, who’s the chief Crown 

negotiator, and it’s a letter dated 23 October 2013, have I got that right? 

A. That's right. 
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Q. And the context for this letter is that there was an ongoing discussion 

amongst the Marutūāhu iwi about allocation, about how the iwi amongst 

themselves would allocate redress, and Mr Dreaver’s letter says that it’s 

talking about possible apportionment for Ngāti Pāoa of the global 

Marutūāhu iwi financial redress.  So it’s a letter about the apportionment 5 

of financial redress, you'd accept that? 

A. Yes. 

Q. And Lillian Anderson, who’s the Chief Executive Te Arawhiti, talks in her 

evidence about how the financial redress relates to a range of factors 

including land loss, population size, and the scale and nature of Treaty 10 

breaches.  And you'd accept that those things, there’s more to those 

things simply than an assessment of customary interests?  Population 

size, the scale of Treaty breaches, those things can be different from 

assessing customary interests? 

A. Yes. 15 

Q. And I'm right to think, aren’t I, that in this letter Mr Dreaver says that the 

figures there are indicative and that the range was not something that the 

Crown would insist upon if there was internal agreement, that’s towards 

the bottom of page 21961, that it’s designed to start and to assist the 

discussions, isn't it? 20 

A. (no audible answer 12:33:00) 

Q. And he goes on, just over the page, to say: “It’s highly unlikely that the 

Crown would propose a Ministerial determination at this stage, a 

Ministerial determination of apportionment, because to do so would likely 

unravel involved agreements reached with Marutūāhu to date, and 25 

re-open debate about other issues.”  Is that right? 

A. That's correct. 

Q. Did you raise any issues with Mr Dreaver about this letter?  Or did Ngāti 

Pāoa raise any issues as far as you’re aware? 

A. Ngāti Pāoa raised issues most definitely at a number of hui-ā-iwi that were 30 

called by the iwi trust, by the negotiators, where it was clear that whilst 

this letter recognises, if I can just point out the fact that Ngāti Pāoa does 

have at least the majority interest within the Marutūāhu collective, that for 

Ngāti Pāoa it’s much, much greater than 54 per cent 
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Q. So following this letter there’s further discussions within or between, 

among the Marutūāhu iwi?  

A. That's correct.  It was up to each iwi to exercise the prerogative of whether 

they wanted to receive a letter from the Crown, this kind of assessment.  

Ngāti Pāoa exercised that prerogative, and so did Ngāti Whanaunga.  The 5 

other three iwi didn’t, and from a Ngāti Pāoa perspective our view was, 

for obvious reasons, that their interest wouldn't be as great as ours.  And 

so to have a letter like this on the Crown’s letterhead confirming that you 

have majority interest at least, it most definitely started the ball rolling in 

terms of discussions, internal discussions around apportionment and 10 

allocation. 

1235 

Q. And this is a discussion that at this stage was focused on financial 

redress? 

A. That’s correct. 15 

Q. So if we move forward, by 2017 Ngāti Pāoa had got to the point where 

there was an initialling of a deed of settlement that was scheduled for 

August 2017, is that right? 

A. That’s correct. 

Q. And very close to that date for the deed of settlement, Ngāti Pāoa sought 20 

to revise the decisions that the Collective had made about the allocation 

of commercial redress, is that right? 

A. That’s correct. 

Q. And that was the first time that the Crown had been informed about some 

of the decisions that the Collective had made because those things up 25 

until then had been a matter for the Collective, is that right? 

A. No that’s incorrect. 

Q. And as a result of Ngāti Pāoa seeking to revise some of those decisions, 

the Minister agreed to not to initial the deed, is that correct? 

A. That’s correct. 30 

Q. And that was to provide further time for discussion between the iwi of 

Marutūāhu, is that correct? 

A. That’s correct. 
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Q. And so that happens in September 2017 and then in March, there’s the 

meeting with the Minister and Buddle Findlay’s commission to provide 

advice, is that correct? 

A. That’s correct. 

Q. And as I understand it, there’s been a further meeting in December 2020 5 

between iwi trust representatives and the Minister and the iwi trust has 

confirmed that it does not object to the Collective redress package, its 

concern is with the apportionment of commercial redress amongst the iwi, 

is that right? 

A. That’s correct.  We’re not trying to renegotiate the settlement package 10 

materially, it’s just the allocation of apportionment. 

Q. And the Ngāti Pāoa Iwi Trust doesn’t contest the Marutūāhu cultural 

redress being held by the Collective or by a Collective entity, is that right? 

A. That’s correct. 

Q. And Ngāti Pāoa itself as we’ve heard is planning to sign its own 15 

iwi-specific settlement on Saturday? 

A. Yes. 

CROSS-EXAMINATION:  MR WARREN 

Q. Tēnā koe Mr Solomon. 

A. Tēnā koe Hayden. 20 

Q. 1866 Hetaraka Takapuna made an application to the Native Land Court, 

you’re aware of that? 

A. Yes. 

Q. And he made that application on behalf of Ngāti Tai, that’s correct? 

A. So I understand. 25 

Q. And the Court went against his application, are you aware of that? 

A. No. 

Q. You’re not aware of the outcome of the Native Land Court determination? 

A. The answer was no. 

Q. What about the 1868 decision, you’re aware of that outcome? 30 

A. No. 

Q. The relationship between Ngāi Tai and Ngāti Pāoa has been a relatively 

close one, hasn’t it? 
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A. Yes it has. 

Q. Did Ngāti Pāoa oppose the Ngāi Tai ki Tāmaki Treaty settlement? 

A. No. 

Q. Did it oppose any of the redress in that settlement? 

A. No. 5 

CROSS-EXAMINATION:  MR MAJUREY 

Q. Tēnā koe te tohunga. 

A. Kia ora Paul. 

Q. You said in the exchange with my friend Dr Ward about the complexity of 

Treaty settlements. 10 

A. Mmm. 

Q. You just need to answer y – 

A. Yes. 

1240 

Q. Sorry, just for the record.  And you can confirm, can’t you, that the 15 

mandated Ngāti Pāoa negotiators had technical support during 

negotiations? 

A. Yes, from the iwi trust. 

Q. Yes.  And specifically in terms of the personnel, that included yourself and 

Mr Mason, correct? 20 

A. Yes, and others. 

Q. And others, yes.  Did that involve technical advice in the sense of law, 

accounting, et cetera? 

A. Commercial, strategic, yes, accounting. 

Q. So that was an important part of informing and advising those mandated 25 

iwi negotiators for Ngāti Pāoa before they made decisions, correct? 

A. That’s correct. 

Q. You’ve mentioned in answers to questions the period at which Mr Rawiri 

had resigned at that time, and I’ve got a note here, in 2018, May 2018? 

A. May 2018. 30 

Q. Correct? 

A. That’s correct. 



1370 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

Q. By 2018 all the redress as between the Collective and the Crown had 

been agreed, hadn’t it? 

A. No, it hadn’t.  Not from a Ngāti Pāoa perspective.  If I could give an 

example.  The Manukau accord, we did not see that as a legally binding 

agreement.  There were a number of other documents that were 5 

presented that were incomplete.   

Q. Perhaps if we just walk through this carefully.  So I’m talking as between 

the collective agreement, not the internal allocations and the Crown, as 

at May 2018 in terms of the various redress elements, cultural redress, 

commercial redress and the different types of redress, terms of the 10 

negotiations they had been completed, hadn’t they? 

A. For Marutūāhu? 

Q. Collective, yes. 

A. Yes, that’s correct.  

Q. And I think my friend Dr Ward had mentioned a period of 2105 or 15 

thereabouts.  By that period again at the collective level those elements 

of redress had been agreed, hadn’t they? 

A. Yes. 

Q. And is it fair to say – if I can just go back a step, as has been confirmed 

a very important and historic milestone for Ngāti Pāoa to occur this 20 

Saturday? 

A. Yes, signing our deed of settlement, our iwi-specific settlement, yes. 

Q. So the usual way with settlements, negotiations were undertaken for the 

iwi-specific settlement, initialling, ratification and, this Saturday, signing? 

A. Yes. 25 

Q. And, as I recall it, you might have the specific numbers, there was very 

strong support amongst Ngāti Pāoa whanui for the Ngāti Pāoa historic 

settlement? 

A. Yes, 91%. 

Q. And you had some involvement in that overall process, didn’t you? 30 

A. That’s correct.  It was one of our highest voter turn-outs ever, 46% voter 

turn-out. 

Q. As well as being a part of the wider team in the negotiation of that 

settlement? 
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A. Yes. 

Q. It’s correct also, isn’t it, that the Ngāti Pāoa iwi-specific settlement 

includes components of the agreed redress from the Marutūāhu 

Collective negotiations, correct? 

A. That is correct, one of which we’ve objected to. 5 

Q. If we just walk our way through it, for example, in terms of financial 

redress, the cash element, that was agreed through the Collective, wasn’t 

it? 

A. That’s correct. 

Q. And that was agreed, wasn’t it? 10 

A. Yes. 

Q. And that’s in the Ngāti Pāoa or reflected, comprised, in the Ngāti Pāoa 

iwi-specific settlement? 

A. That’s correct. 

Q. There’s also an element of commercial redress from the Marutūāhu 15 

Collective settlement that was agreed in 20% proportions that’s also 

reflected in the Ngāti Pāoa iwi-specific settlement, correct? 

A. No.  Hence the reason why I said one of the elements for our redress in 

our iwi-specific regarding Takapuna Police Station we have amended. 

Q. So if we just walk our way through that.  In terms of the Ngāti Pāoa 20 

iwi-specific deed that was initialled, that includes and reflects the agreeing 

Marutūāhu Collective redress for the ex Takapuna Police Station? 

A. Yes, that was initialled, yes. 

Q. So we’ll just walk our way through the questions.   

A. Yeah. 25 

Q. We’ll get to the part I think you want to say.  That went to the people of 

Ngāti Pāoa and was ratified 91% approval? 

A. That’s correct. 

Q. And, this is the bit I think we’ll talk more about, you’re speaking to a 

revised position, and can I just start in this way and then you can answer 30 

in whatever way you want – 

A. Ka pai. 

1245 
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Q. – the deed to be signed this Saturday, the deed to be signed this Saturday 

for Ngāti Pāoa, is that still going to include the component from the agreed 

Marutūāhu Collective redress ex Takapuna Police Station that was 

initialled and ratified? 

A. Yes. 5 

Q. It’s going to be signed on that basis this Saturday? 

A. It’ll be signed on the basis excluding the, well revised part to do with 

Takapuna Police Station. 

Q. Has that been taken to the people of Ngāti Pāoa who ratified what was 

previously there and you’re now saying has been removed? 10 

A. No. 

Q. So it’s fair to say isn’t it in terms of, if we use the example of the financial 

redress for cash that Ngāti Pāoa is going to be the first of the Marutūāhu 

iwi to take the benefit of the outcome of the Collective negotiations, in that 

case being financial redress?  It’s the first to get over the line? 15 

A. Yes. 

Q. Messrs Tupuhi and Andrews spoke about the allocation matters and I 

think you were in the room at the time? 

A. Yes. 

Q. Just to start, in terms of allocations and proportions, not every part of the 20 

Marutūāhu Collective redress is in 20% allocations, is it? 

A. That’s correct. 

Q. Because that’s what was agreed? 

A. What’s that sorry? 

Q. Because that’s what was agreed? 25 

A. Yes. 

Q. Within those negotiations, were there – I’ll rephrase it, I’ll ask a better 

question hopefully.  Is it correct to say that within those Marutūāhu 

Collective negotiations, there were sometimes requests for different 

approaches in the redress and I think of the Tennyson block for example 30 

for New Zealand Defence blocks? 

A. That’s correct. 

Q. That’s because Ngāti Pāoa asked for specifically to have that block of the 

redress rather than just a proportion in share terms? 
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A. That’s correct. 

Q. And that was agreed to by the Marutūāhu Collective negotiators, wasn’t 

it? 

A. Yes. 

Q. There’s another example in relation to what I think we’ll call the early 5 

release properties for Ngāti Pāoa where it wanted access to some of the 

agreed properties that had been agreed with Ngāti Whātua Kaipara to be 

released to Ngāti Pāoa, is that correct? 

A. That’s correct. 

Q. And that was agreed to by the Marutūāhu Collective negotiators, wasn’t 10 

it? 

A. Yes. 

Q. You were asked questions on – this is probably a very poor paraphrase 

– I think the phrase “homogenisation” or “homogenise” was used.  You 

recall that discussion in terms of the effect of Collective negotiations being 15 

of homogenisation of peoples or iwi? 

A. Yes. 

Q. And that applies as you’ve spoken about it and Messrs Tupuhi and 

Andrews have spoken about it for Ngāti Pāoa? 

A. Yes. 20 

Q. Does it follow, if that’s the case for Ngāti Pāoa, it must also be the case 

for Ngāti Whanaunga, Ngāti Tamaterā, Ngāti Maru and Te Patukirikiri? 

A. I can’t speak for the other iwi.  Not to avoid the question, but I just simply 

can’t speak for the other iwi. 

CROSS-EXAMINATION:  MS COATES 25 

Q. Tēnā koe Mr Solomon. 

A. Kia ora. 

Q. Ko Ms Coates tōku ingoa, ko au te rōia mō Te Ākitai Waiohua. 

A. Kia ora Te Ākitai. 

Q. I just had one maybe two questions that I was directed to put to you and 30 

you may have heard them already based on my exchange with your 

friends.  Did Ngāti Whātua Ōrākei seek or seek and gain the consent of 
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Ngāti Pāoa before getting Treaty settlement properties over in the North 

Shore? 

A. Can you give at which time we’re talking about here? 

Q. So in 2007, I believe, was when the deed of settlement was signed? 

A. I can’t comment, I wasn’t part of the process at that time. 5 

RE-EXAMINATION:  MR MAHUIKA 

Q. Mr Solomon, as far as you’re aware, have the other iwi of Marutūāhu 

obtained iwi-specific redress in central Tāmaki? 

A. Yes.  In central Tāmaki? 

Q. In central Tāmaki, yes? 10 

A. Kāo. 

1250 

Q. And you were asked some questions by my friends about the report that 

was obtained from Buddle Findlay.  What prompted the iwi to obtain that 

report? 15 

A. The main motivation for seeking the report was we were concerned – 

sorry I’ll start again.  Of the 12 iwi, there were approximately five iwi that 

were concerned about the commercial structures and the arrangements 

in those commercial structures for the Hauraki forests and the commercial 

PSGEs or those forests.  And so our concerns actually came from our 20 

experiences with our own involvement in commercial PSGEs, for 

example Pouarua Farm Complex Limited was one example.  Another 

concern came from our experience with the Marutūāhu Ropu Limited 

Partnership where our director on that partnership to this day was our 

former negotiator, Hau Rawiri, and those two examples gave us great 25 

concerns because we quickly realised that through actual live experience 

from a Ngāti Pāoa perspective, as the other four or five iwi within Hauraki 

sought our advice of what these commercial structures were like because 

they hadn’t experienced it yet, we were already committed into the 

Pouarua Farm PSGE and into the Marutūāhu Ropu Limited and what we 30 

experienced was basically we had no control over our assets.  In 

Pouarua, we are the second largest major shareholder but we have no 

director.  We committed over half our settlement, half our settlement to 
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invest in that farm, one of the biggest farms in the North Island, on the 

Hauraki Plains, yet as the second largest shareholder we had no director, 

we still don’t have a director.  We struggled to get transparency around 

the financial accounts.  Unfortunately, our director who sits on there – 

Q. I think I mean I don’t want to stop your question, it wasn’t really the point 5 

of my question, I’m just concerned that you’ve introduced a bunch of 

material that my friend will want to cross-examine further on. 

A. Ka pai. 

Q. Perhaps if I ask the question this way; what was the timing of the advice 

from Buddle Findlay relative to the date upon which the Hauraki Deed 10 

was signed by those iwi that have signed it? 

A. From recollection, it was after the signing, by the time we received the 

final report from Buddle Findlay. 

Q. And what do you think prompted the Crown to support you in getting that 

advice? 15 

A. Oh I think they were – our view is that the Crown obviously wanted out of 

the 12 iwi, all of the iwi to sign and it was politically embarrassing to have 

only half the iwi sign on the day.  I don’t think the Minister would’ve 

appreciated that but for Ngāti Pāoa and the other iwi that didn’t sign, we 

wanted to see what the outcome from the independent report was first, 20 

before we committed to signing. 

Q. You were asked some questions about the letter, this is the letter attached 

as E to your evidence, which is at 333.21961 of the common bundle.  And 

you were asked about the apportionment of financial redress.  Does Ngāti 

Pāoa see the apportionment of financial redress in the Marutūāhu 25 

Collective settlement as being a matter that is independent of questions 

of mana whenua? 

A. As being independent? 

Q. As being independent? 

A. No. 30 

Q. And my final question, in terms of the Marutūāhu Collective deed, has 

Ngāti Pāoa received any pressure from the Crown in relation to the 

initialling of the deed? 

A. Yes. 
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QUESTIONS FROM THE COURT – NIL 

WITNESS EXCUSED 

NGĀTI PĀOA IWI TRUST CASE CONCLUDES 

LEGAL DISCUSSION (12:55:55) 

COURT ADJOURNS: 12.56 PM 5 
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COURT RESUMES: 2.16 PM 

FIRST DEFENDANT: 

MR WARD ADDRESSES THE COURT – SUBMISSIONS (14:17:10) 

MR WARD CALLS 

MICHAEL WILLIAM MACKY (AFFIRMED) 5 

Q. Can I just confirm for the record, please, your full name is Michael William 

Macky? 

A. Yes, it is. 

Q. And you filed in these proceedings an affidavit dated 13 October 2020? 

A. Yes. 10 

Q. And a further affidavit dated the 15th of January 2021? 

A. That’s right. 

Q. Mr Macky, I’d ask if you’d begin reading your affidavit dated 13 October 

2020 please. 

WITNESS READS FIRST AFFIDAVIT  15 

1.  My full name is Michael William Macky. 

2.  I have been employed as Principal Historian in Te Kahui Whakatau 

within the Office for Maori Crown Relations - Te Arawhiti (formerly known 

as the Office of Treaty Settlements or OTS) since May 2012. Between 

May 2009 and May 2012, I was a Senior Historian at OTS. Prior to that, 20 

I worked on contract to the Crown Law Office. 

Scope of evidence 

3.  The purpose of this evidence is: 

3.1 to summarise the main historical sources and analyses I am aware 

were undertaken or considered by OTS historians about: 25 

3.1.1 Ngāti Whātua Ōrākei, in relation to issues about interests in the 

"2006 RFR Area", the nature of early land transactions and claims of 

tuku rangatira and tuku whenua; 

3.1.2 the Marutūāhu Collective, when developing advice to the Minister 

on Marutūāhu Collective interests in the cultural redress property in 30 

dispute in this proceeding; and 
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3.1.3 Te Ākitai Waiohua ("Te Ākitai"), when developing advice to the 

Minister on Te Ākitai interests in the commercial redress properties in 

dispute in this proceeding; and 

3.2 to explain changes over time in OTS historians' approaches to 

producing such research. 5 

4.  In preparing this affidavit, I have reviewed the material disclosed by the 

Crown and Ngāti Whātua Ōrākei to date. I have also considered part of 

the files for the Ngāti Whātua Ōrākei negotiations, relating to the issues 

mentioned above, in order to set out the body of research that officials 

referred to in relation to those issues. This evidence therefore does not 10 

survey all the research and analysis produced during the three 

negotiations discussed above. 

Early historical work to support settlement negotiations in Tāmaki 

Makaurau 

5.  The Crown's understanding of customary interests in Tāmaki Makaurau 15 

has been informed over a number of years by a range of sources and 

analysis. 

6.  This section of my evidence outlines several of these sources relating to 

initial settlements and negotiations before 2003. 

Kaipara inquiry 20 

7.  Between 1997 and 2001, the Crown engaged with the history of the 

Tāmaki Makaurau isthmus in the course of the Waitangi Tribunal's 

Kaipara district inquiry (Wai 674). That inquiry concerned a range of 

historical claims brought by Maori with interests in the Kaipara district. 

For the claimants, the historian Phillipa Wyatt provided a report on behalf 25 

of Ngāti Whātua o Kaipara (a copy of which is attached and marked 

"MWM-1"), which set out arguments (among other things) relating to tuku 

whenua. For the Crown, Dr Don Loveridge provided a report in response 

(attached and marked "MWM-2").  The Tribunal issued The Kapara 

Report in January 2006. 30 

8.  The evidence in this inquiry also included evidence from other groups 

claiming interests in Auckland, including Ngāti Te Ata. The Kaipara 

inquiry evidence was retained by the Crown and was referred to by OTS 

historians subsequently. 
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9.  The Crown began to gather more information and historical evidence 

about asserted interests in Tamaki as groups began seeking to enter 

settlement negotiations, and Tribunal inquiries took shape. In 1999, 

members of the Waiohua iwi, Ngāti Te Ata, approached the Crown to 

enter settlement negotiations. In 2000, they provided the Crown with 5 

research in relation to their claims. Ngāti Te Ata claimed mana whenua 

over central Tamaki.  Further, in 2000, Te Kawerau a Maki sought to 

enter settlement negotiations and provided the Crown with research 

relating to their Treaty claims. 

Initial negotiations with Ngāti Whātua Ōrākei 10 

Stirling report for Ngāti Whātua Ōrākei 

10. In 2002, following the Kaipara inquiry hearings, Ngāti Whātua Ōrākei 

provided the Crown with a report by Bruce Stirling (a copy of which is 

attached and marked "MWM-3"), in which Mr Stirling concluded Ngāti 

Whātua Ōrākei exercised undisputed mana whenua over an extensive 15 

area in Tamaki Makaurau. 

11.  OTS commissioned Dr Loveridge to review this evidence (that review is 

attached and marked "MWM-4"). Dr Loveridge did not directly address 

Mr Stirling's argument about Ngāti Whātua Ōrākei mana whenua but did 

consider that much of the existing historical research about Tāmaki 20 

Makaurau was generated for Tribunal inquiries, and written in haste with 

a specific focus on Crown actions in relation to one iwi or hapu. In 

Dr Loveridge's opinion, the University of Auckland academic, Professor 

Russell Stone, had produced the most comprehensive work about 

Tāmaki Makaurau: From Tamaki Makau-Rau to Auckland (2001). 25 

Professor Stone considered that Ngati Whātua Ōrākei had mana 

whenua over the isthmus but was cautious about the reliability of all the 

material in the minutes for the 1868 Native Land Court hearings about 

Ōrākei. 

The Crown's assessment of overlapping interests 30 

12.  The Crown and Ngāti Whātua Ōrākei signed Terms of Negotiations in 

May 2003. Following this, the Crown wrote to all identified overlapping 

claimants and requested information as to their cultural and historical 

interests within the Ngāti Whātua Ōrākei area of interest. 
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13. In an April 2006 memorandum (a copy of which is attached and marked 

"MWM-5"), an OTS historian summarised the information the Crown 

received. This memorandum also drew on the various research and 

historical discussions and engagement with Ngāti Whātua Ōrākei that 

had occurred up to that point in the negotiations. 5 

A. There is a correction to make in the last sentence of paragraph 14 but I’ll 

just read through it and make the correction as I go. 

WITNESS CONTINUES READING FIRST AFFIDAVIT   

14.  The April 2006 memorandum noted that Marutūāhu had stated they had 

customary interests in the area around Parnell and Judge's Bay on the 10 

basis of Ngāti Paoa occupation in those areas. Marutūāhu had told the 

Crown that, as part of the Crown's payment for Mauinaina and Mokoia, 

in 1841-1842 the Crown had promised to… 

A. Set aside a reserve at St George’s Bay in Parnell for Hauraki iwi use on 

visits to Auckland.  And the correction’s just in the last sentence just 15 

identifying what this reserve set aside or where it was. 

WITNESS CONTINUES READING FIRST AFFIDAVIT   

15.  The April 2006 memorandum assessed the relative interests of the 

various claimants in eight sites where Ngāti Whātua Ōrākei sought 

exclusive redress. It reached conclusions about Ngāti Whātua Ōrākei 20 

having predominant interests or "dominant historical interests" in the 

central isthmus, having conquered that area in the eighteenth century 

and then having established rights through raupatu, intermarriage and 

occupation. The memorandum acknowledged that in some parts of the 

central isthmus other iwi had other interests. 25 

16.  The approach in this memorandum (of assessing relative interests) was 

strongly criticised by the Tribunal's Tāmaki Makaurau Settlement 

Process Report. Following that report, OTS historians have amended 

their approach. I discuss this further below. 

Tāmaki Makaurau Settlement Process Report 30 

17.  In 2007, the Waitangi Tribunal held an urgent inquiry into the process 

followed by the Crown when it negotiated an agreement in principle (AIP) 

with Ngāti Whātua Ōrākei in 2006. The offers, in the AIP, of exclusive 

cultural redress in relation to certain maunga and an exclusive right of 
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first refusal (RFR) over properties in central Auckland, and the way in 

which the Crown had assessed Ngāti Whātua Ōrākei’s interests, were 

key issues. 

18.  The Tribunal concluded that customary interests in Tāmaki Makaurau 

were dense and complex (a copy of the Tribunal's report is attached and 5 

marked "MWM-6"). The Tribunal considered that "others have customary 

interests in the Ngāti Whātua o Ōrākei Right of First Refusal Area". 

19.  The Tribunal rejected the approach taken in the April 2006 memorandum 

referred to above at [15]. It was unsure what was meant by the 

"predominant" interests of Ngāti Whātua Ōrākei. It did not know how 10 

interests arising from connection to the maunga of Tamaki could be 

graded. The Tribunal said that "[w]here there are layers of interests in a 

site, all the layers are valid. They derive from centuries of complex 

interaction with the whenua, and give all the groups with connections 

mana in the site". The Tribunal further said that for an external agency 15 

like OTS to "determine that the interests of only one group should be 

recognised, and the others put to one side, runs counter to every aspect 

of tikanga we can think of'. 

20.  In making its recommendations, the Tribunal said that the proposed 

settlement with Ngāti Whātua Ōrākei needed to be "stopped in its tracks" 20 

so that the interests of all affected groups could be jointly considered. 

21.  The Tribunal's Tāmaki Makaurau Settlement Process Report led to 

Crown historians revising their approach. Instead of drawing conclusions 

about predominant… 

A. Customary interests, I think that should say. 25 

WITNESS CONTINUES READING FIRST AFFIDAVIT 

…OTS historians have since focused on summarising the available 

evidence in relation to customary interests of different groups in sites 

being considered as redress. Historians generally seek to avoid weighing 

different groups' interests against each other. Rather, the focus is on 30 

identifying and summarising information from primary or secondary 

sources about known iwi interests in an area.11 This includes, for 

example, interests or associations that a group might have asserted in 

Native Land Court hearings, or in dealing with government officials. 
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Historians have developed an approach of summarising the evidence in 

relation to all groups and all associations with a site. This was informed 

by the Tribunal's approach, but, as noted, does not involve the historian 

reaching his or her own conclusions about the status of interests as a 

matter of tikanga. 5 

22.  The kind of evidence that historians' memoranda consider may relate to 

a range of types of evidence of occupation, use, control over, or access 

to an area, including wāhi tapu and rāhui. 

23.  Generally, OTS historians will note the limitations of the documentary 

record as well as the particular flaws and limitations of the sources used. 10 

For example: 

23.1 Evidence given in the Native Land Court is often an important 

source of evidence about customary interests and associations. 

Historians must be aware that it is given for the particular purpose of 

securing awards, and may be challenged by other witnesses. The written 15 

record of such evidence is usually an English translation of evidence 

given in to reo, and, beyond failing to capture all the nuances of the 

original oral evidence, Native Land Court minutes frequently do not 

record everything that was said or happened in Court. 

23.2 The letters and diaries of missionaries and traders can provide 20 

useful evidence of who was present at which locations during the early 

contact period, but these witnesses cannot be relied upon to have 

appreciated the cultural significance of everything they saw, and would 

have recorded events through the lenses of their own Pākehā world 

views. 25 

24.  Generally, I would expect OTS historians to be aware of leading 

academic and commentary on the care needed when considering Native 

Land Court material, and the Waitangi Tribunal's concerns about claims 

of primacy or exclusivity by groups (expressed not simply in its Tāmaki 

Makaurau Settlement Process Report, but also in, for example, its 30 

Te Raupatu o Tauranga Moana and Rekohu reports)." 

25.  I note that the range of sources consulted by historians is set out in 

internal OTS guidance (a copy of which is attached and marked 

"MWM-7") and may include: 
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25.1 Waitangi Tribunal reports. 

25.2 Research reports on Tribunal records of inquiry. 

25.3 Rangahaua Whanui research papers (Tribunal commissioned 

research at a district level on key issues, covering the whole country). 

25.4 Wai claims lodged with the Tribunal by claimants or overlapping 5 

claimants. 

25.5 Research reports commissioned by OTS/Te Arawhiti. 

25.6 Information provided by claimants and overlapping claimants during 

negotiations both in relation to cultural redress and historical account 

workstreams. 10 

25.7 Research reports provided by claimants frequently including "mana 

whenua" reports about their customary interests. 

25.8 Native Land Court minutes. 

25.9 Pepeha and waiata of claimants and overlapping claimants. 

25.10 Iwi and hapu affiliations of marae within or near the site or area in 15 

question. 

25.11 Archaeological reports. 

25.12 Place names for connections with claimant tupuna. Old maps 

sometimes record traditional Maori names rather than modern Pākeha 

names. 20 

25.13 Deeds of sale/lease. 

25.14 Censuses and officials' reports in official documents such as the 

Appendices to the Journals of the House of Representatives. 

25.15 Old newspapers. 

25.16 Journals and letters kept by early settlers. 25 

25.17 Area of interest maps for local iwi and settling groups. 

26.  Historians may produce transcripts or summaries of particular 

documents for use within OTS.13 Often both primary and secondary 

source material will be considered over time, depending on the particular 

issue. 30 

27.  Historians are seated within negotiation teams in the Te Arawhiti office, 

and are consulted by negotiation team members as questions about 

historical interests arise. From time to time, historians' advice will be 

provided orally in the course of discussions within a negotiations team. 
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28.  Recommendations about redress are made by policy officials and the 

relevant negotiation team, not by historians. Reports to the Minister 

with recommendations about redress items are drafted by policy 

analysts. Historians are almost always consulted by analysts if such 

reports include historical analysis. The role of the historian is to advise 5 

on whether the discussion of interests and associations in these reports 

reflects the historical evidence available to the Crown. 

Deed of Settlement with Ngati Whatua Orakei 

29.  In 2011, the Crown signed a deed of settlement with Ngāti Whātua 

Ōrākei. The deed includes a "Ngāti Whātua Ōrākei Statement of Its Own 10 

Position" which includes reference to Ngāti Whātua Ōrākei’s 

understanding of "tuku rangatira". The agreed historical account section 

also records that "Ngāti Whātua assert" that certain transactions 

involving pre-emption waivers were "akin to the principle of tuku 

rangatira" and that "Ngati Whatua consider" the transactions were 15 

"qualified transactions". My understanding is that the historical account 

in the 2011 deed of settlement was largely as had been agreed in 2006 

and it continued to support what was ultimately included in the 2011 deed 

of settlement, including the Crown's acknowledgments. 

30.  A Crown memorandum from 2006 (a copy of which is attached and 20 

marked "MWM-8") indicates officials referred to the Orakei Report and 

the Muriwhenua Report in the course of the negotiations, in relation to 

tuku whenua issues. 

31.  As noted, the treatment of early land transactions was raised by Phillipa 

Wyatt and Don Loveridge in the Kaipara inquiry. Mr Stirling's report, and 25 

Dr Loveridge's review of that report, also discussed this issue and came 

to different conclusions. The Crown commissioned Professor Tom 

Brooking of the University of Otago to review a draft of the historical 

account that discussed early land purchases without the agreed text 

saying whether they were tuku rangatira or permanent alienations. 30 

Professor Brooking was critical of Dr Loveridge's analysis and 

considered the account should say that the transactions were conditional 

gifts rather than sales. A copy of his review is attached and marked 

"MWM-9". 
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32. Ultimately, the Crown did not agree with Ngāti Whātua Ōrākei’s account 

of the early transactions. The Crown analysed the evidence available to 

it, including research provided by Ngāti Whātua Ōrākei, and concluded 

that it believed Ngāti Whātua Ōrākei would have understood the 

transactions as permanent alienations." The parties agreed on the text 5 

that is in the Deed of Settlement, and which discusses the transactions 

without explicitly describing them as permanent alienations or tuku 

rangatira. 

Marutūāhu negotiations 

33.  The negotiation of historical accounts for Marutūāhu iwi, and related 10 

research, extended over many years, and involved a number of different 

historians. OTS historians drew on research and information compiled in 

relation to Ngāti Whātua Ōrākei in the course of the negotiations. OTS 

research developed over time and was recorded in a range of notes and 

documents. (There was no attempt to draft a single summary 15 

memorandum as with Ngāti Whātua Ōrākei in 2006.) OTS historians also 

referred to evidence in the Tribunal's Hauraki Inquiry, and the Tribunal's 

report, which was published in 2006. 

34.  This section discusses that research and analysis further. 

35.  In April 2006, Marutūāhu provided the Crown with a report by Professor 20 

Michael Belgrave, Dr Grant Young and Anna Deason into their 

customary interests (a copy of which is attached and marked 

"MWM-10"). OTS historians and officials used this report, and other 

evidence on the Hauraki Tribunal's record of inquiry, to gain an 

understanding of Marutūāhu’s associations. 25 

36.  Belgrave, Young and Deason argued that Marutūāhu and Ngāi Tai were 

maritime peoples "whose interests ranged widely but did not necessarily 

extend deep inland. Their relationships with these lands were therefore 

very different from those of [ ... ] Ngāti Whātua (from the west)". The 

authors argued that Marutūāhu had considerable customary interests in 30 

and around Auckland. Marutūāhu iwi and Ngāi Tai asserted significant 

interests in Tamaki, Mahurangi and the gulf islands in particular. 

37.  In negotiations, Marutūāhu sought redress at Mechanics Bay and 

Gladstone Park (formerly known as Blackett's Point). In August 2011, an 
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OTS historian set out a "draft discussion" of Marutūāhu’s interests in 

those locations (a copy of the historian's memorandum is attached and 

marked "MWM-11"). The memorandum concluded that Marutūāhu’s 

association with the sites arose from a hostelry reserve (and an 

endowment for that reserve) for Māori visiting Auckland, established in 5 

the 1840s. The historian did not consider this was a customary 

association. He also raised concerns about the evidence relied on by 

Marutūāhu(and Professor Stone) as showing that a reserve at 

St George's Bay was a payment or an inducement for Ngāti Paoa to sell 

its interests in the Kohimarama Block in 1841. 10 

38.  The historian considered the Native Land Court minutes relied on by 

Professor Stone were "somewhat confusing". The evidence given in 

Court could have meant the payment was made at St George's Bay, 

rather than a reserve at St George's Bay being part of the payment or an 

inducement for the sale. He considered the relevant witness may have 15 

confused multiple payments made by the same Crown official, George 

Clarke, for different purchases, and that the testimony was unclear about 

which parts of Auckland were covered by those payments. 

39.  Having undertaken this research, in September 2011, OTS officials 

attended a wānanga with Marutūāhu about the nature and extent of their 20 

customary interests. The Crown sought information about the nature of 

Marutūāhu interests in Tāmaki Makaurau both generally and specifically 

at Mechanics Bay and Blackett's Point where Marutūāhu was seeking 

redress. A copy of the relevant correspondence is attached and marked 

"MWM-12". 25 

40.  The wānanga was attended by representatives from Ngāti Maru, Ngāti  

Whanaunga, Ngāti Paoa, and Ngāti Tamatera. Professor Michael 

Belgrave and Dr Grant Young, the historians working with Marutūāhu, 

also attended. A number of Crown officials, including an OTS historian, 

attended. (A copy of the meeting notes is attached and marked 30 

"MWM-13".) There was a follow-up hui on 31 October 2011. Crown 

officials recorded the information provided by Marutūāhu (a copy of that 

record is attached and marked "MWM-14"). Following the hui, there was 

a further exchange of correspondence in which Marutūāhu set out their 
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groups' interests and presence in Auckland before 1840. A copy of the 

relevant correspondence is attached and marked "MWM-15". 

41.  OTS files show there was much debate within negotiations about the 

history of reserves at Blackett's Point (St George's Bay) and Mechanics 

Bay. By 1851, the Crown had reserved land at Blackett's Point as an 5 

endowment for a hostelry reserve at Mechanics Bay. Whereas the OTS 

historian mentioned above considered that the Crown had made 

payment for the Kohimaramara purchase at St George's Bay, Professor 

Belgrave and Dr Young argued that the St George's Bay reserve was 

part of the payment for the Kohimarama purchase. Marutūāhu also 10 

emphasised that St George's Bay was the landing site of the waka taua 

of the 1851 "invasion of Auckland".' The waka taua landed in a show of 

force after Ngāti Paoa were affronted when police slighted a rangatira 

following a robbery. Marutūāhu also asserted (in the context of historical 

account negotiations) that Blackett's Point was a link in their traditional 15 

maritime network around the Waitemata. 

42.  Marutūāhu continued to request redress at Blackett's Point across the 

course of the negotiations. OTS officials were conscious that 

Marutūāhu’s historical interpretation would be disputed by others, 

including Ngāti Whātua Ōrākei. The Auckland Council had also raised 20 

issues with Mr Dreaver. On 1 November 2012, an OTS official provided 

Mr Dreaver with a memorandum summarising OTS' understanding of 

Marutūāhu’s interests in Blackett's Point to support Mr Dreaver's 

engagement with the Auckland Council. A copy of that memorandum is 

attached and marked "MWM-16". 25 

43.  In May 2013, the Crown entered into a Record of Agreement with 

Marutūāhu. 

44.  By October 2013, the Crown concluded that it would be helpful to have 

the perspective of an outside historian on a number of overlapped areas 

that were relevant to Marutūāhu and Hauraki negotiations. The Crown 30 

commissioned David Armstrong of History Works to do this work. 

Mr Armstrong is an experienced historian who has worked extensively 

for claimants and for government on Treaty matters. 
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45.  The areas addressed by Mr Armstrong included Kohimaramara and the 

Auckland isthmus. His work was largely based on secondary sources 

and was focused on involvement in land alienation to the Crown and 

Pākehā settlers. 

A. We’re now at two paragraphs that are based on I suppose errors and 5 

which I would see being withdrawn from the evidence and replaced by 

material in my second affidavit.  And I propose to go straight on with this 

affidavit starting again at paragraph 48 and then come back and read the 

second affidavit. 

MR WARD ADDRESSES THE COURT (14:56:52) 10 

EXAMINATION CONTINUES:  MR WARD 

WITNESS CONTINUES READING FIRST AFFIDAVIT 

48.  In November 2013, Mr Paul Majurey, the Chair of the Marutūāhu 

Collective, emailed the Chief Crown Negotiator Mike Dreaver with a 

summary of Marutūāhu interests in Gladstone Park (Blackett's Point). A 15 

copy of that email is attached and marked "MWM-18". Mr Majurey 

included information about the role of Blackett's Point in the traditional 

maritime rohe of Marutūāhu. Mr Majurey also wrote that oral traditions 

confirmed the ongoing association of Marutūāhu nearby Taurarua, 

where they had a pā. He noted how Marutūāhu witnesses had told the 20 

Ōrākei Native Land Court hearings that NgātiPaoa and Ngāti 

Whanaunga were involved in large cultivations at Judge's Bay. 

49.  In March 2014, an OTS historian wrote an email (a copy of which is 

attached and marked "MWM-19") summarising his understanding of 

Marutūāhu interests at Mechanic's Bay. This was in response to a query 25 

from an OTS analyst who had prepared the summary of Marutūāhu’s 

interests for Mr Dreaver mentioned above at [42], who was then 

considering a possible relationship instrument between the New Zealand 

Transport Agency and Marutūāhu. The view expressed in the email was 

similar to that in the draft discussion document before the wānanga with 30 

Marutūāhu in 2011. 
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50.  OTS historians and Ngāti Maru negotiators discussed Marutūāhu oral 

traditions about the role of Blackett's Point in their traditional maritime 

rohe during Ngāti Maru's historical account negotiations. OTS 

understood Ngāti Maru negotiators as stating that Blackett's Point was 

used as a landing place after 1840 and that it had been used for this 5 

purpose for a long time. A copy of an email recording this statement is 

attached and marked "MWM-20". 

51.  In November 2014 and January 2015, Ngāti Whātua Ōrākei wrote to the 

Minister to raise concerns about the offer of Gladstone Park and other 

redress to Marutūāhu. 10 

52.  In light of this, the Minister requested advice on customary interests 

issues. Accordingly, in February 2015, an OTS historian drafted a 

memorandum (a copy of which is attached and marked "MWM-21"), 

summarising the historical associations of Marutūāhu with the Tāmaki 

district, which was ultimately attached to a February 2015 report to the 15 

Minister concerning the Gladstone Park redress. That memorandum 

reflected the development of OTS' research outlined above. 

53.  Marutūāhu pressed for a breach acknowledgment in relation to this 

issue. However, the Crown was not prepared to agree to one. In April 

2016, officials recommended that the Minister make a preliminary 20 

decision to proceed with the redress and, based on the Ministerial 

briefing of February 2015, summarised the key historical points.  

54.  In May 2016, officials recommended a final decision that Marutūāhu be 

offered redress at Gladstone Park. The report referenced the historical 

discussion in the preliminary report in April 2016, and did not include any 25 

new historical evidence.  

The Crown consideration of customary interests of Te Ākitai 

55.  The OTS approach to the historical account and customary interests 

memoranda for Te Ākitai was similar to that with Marutūāhu. The 

memoranda were based on a range of secondary sources, and spot 30 

primary research for gap filling. 

56.  OTS historians worked with Te Ākitai negotiators between 2016 and 

2018 on historical account matters. 



1390 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

57.  Crown analysis was informed by a 2015 research report for Te Ākitai by 

Tony Walzl (a copy of which is attached and marked "MWM-22"). In his 

report, Mr Walzl posited Te Ākitai as having an area of interest extending 

from south Kaipara to Onewhero (on the left bank of the Waikato Rivet)." 

58.  Mr Walzl advised that Te Ākitai descend from the Waiohua ancestor 5 

Huakaiwaka and from the Ngaoho iwi, who were very early occupants of 

Tāmaki Makaurau. He said that Te Ākitai had established ancestral 

connections to sites on the Tāmaki isthmus before the isthmus was 

conquered by Ngāti Whatua in the eighteenth century. 

59.  Mr Walzl considered that the interests of Te Ākitai are not evidenced as 10 

well as those of most other groups in the Tāmaki Makaurau region; the 

most important sources are those generated by Native Land Court and 

Compensation Court hearings whereas Te Ākitai's leading rangatira did 

not participate in those hearings. Mr Walzl argued that, as a result, the 

minutes of these cases record comparatively little information about Te 15 

Ākitai. 

60.  In December 2018, an OTS historian drafted a customary interests 

memorandum (a copy of which is attached and marked "MWM-2311) 

that summarised the available evidence in relation to five redress sites, 

including those at Mt Eden Normal School and 1350 Dominion Road. 20 

(Contrary to this memorandum, subsequent research by the Crown has 

led officials to conclude that 1350 Dominion Road is in fact inside the 

Ngāti Whātua RFR area.) 

61.  In 2019, after analysing relevant maps, OTS officials determined that 

101A Hillsborough Road was outside the RFR area, but located on land 25 

Ngāti Whātua Ōrākei had sold to a settler during the pre-emption waiver 

period in 1844. 

62.  In November 2019, Te Arawhiti recommended to the Minister that the 

offer of commercial redress to Te Ākitai of these three sites be 

maintained. The report included several paragraphs discussing Te Ākitai 30 

interests that were reviewed by an OTS historian. 

63.  The report stated that the three sites under discussion were all sold to 

the Crown by Ngāti Whātua Ōrākei and that Te Ākitai were not involved 

in any land transactions on the isthmus. It noted that the Crown did not 
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have evidence that Te Ākitai exercised interests near the sites since 

1840 but noted a number of associations and connections. 

Q. Mr Macky, just before you go on to the second affidavit, at paragraph 21 

you made a correction and I’d just like to confirm that.  So paragraph 21 

I didn’t quite hear your correction in the second sentence instead of 5 

drawing conclusions about, well, the text currently says “predominant or 

customary interests”, can I confirm that you’ve changed that to 

“predominant customary interests” and not “predominant or customary”? 

A. I think that should probably stay as about predominant or customary 

interests. 10 

Q. Predominant or customary interests is correct? 

A. Yeah. 

Q. Thank you.  Your second affidavit is dated 15th of January 2021.  Do you 

have a copy there? 

A. Yes, I do. 15 

Q. I’d ask that you read that from paragraph 1, please.   

WITNESS READS SECOND AFFIDAVIT  

1.  On 13 October 2020, I affirmed an affidavit that summarised the main 

historical sources and analyses I am aware were undertaken or 

considered by Office of Treaty Settlements (OTS) historians that 20 

informed settlement negotiations with the Marutūāhu Collective 

("Marutūāhu") and Te Ākitai Waiohua. 

2.  In the course of describing the historical sources and analyses that 

were considered in relation to Marutūāhu, my affidavit (at 

paragraphs [44]-[47]) referred to a research report that the Crown had 25 

commissioned Mr David Armstrong to write in October 2013. That report 

addressed a number of overlapped areas that were relevant to 

Marutūāhu and Hauraki negotiations, including Kohimaramara and the 

Auckland isthmus. 

3.  My affidavit attached and exhibited a document, "Exhibit MW:NI-17", 30 

which I described as the section of Mr Armstrong's work that dealt with 

Kohimarama. I attributed this document to Mr Armstrong in error. 

Exhibit MWM-17 is in fact a report that addresses the same area, but 

was written by Mr Paul Morrin. 



1392 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

4.  Mr Monin's report was commissioned by OTS to assist with an 

indicative apportionment of quantum for Marutūāhu. Following its receipt 

in August 2012, it was noted by OTS officials as also being relevant to 

customary interests and cultural redress. The report was one of 

the sources available to OTS historians when they summarised their 5 

understanding of Marutūāhu customary interests at Blackett's Point for 

Mr Dreaver, as discussed at [42] of my 13 October 2020 affidavit. It is 

not clear how much use was made of this report. 

5.  Mr Monin addressed the interests of Hauraki iwi and hapu in 

Kohimaramara and the Tāmaki isthmus as well as six other districts in 10 

Marutūāhu’s "western rohe". The report discussed Hauraki iwi/hapū 

interests in central Auckland in the manner attributed in my 13 

October 2020 affidavit to Mr Armstrong at paragraphs [45]-[47]. Those 

paragraphs are reproduced below, with the author correctly attributed: 

5.1 The areas addressed by Mr Monin included Kohimaramara and the 15 

Auckland isthmus. His work was largely based on secondary sources 

and was focused on involvement in land alienation to the Crown and 

Pākehā settlers. 

5.2 Mr Monin considered that 6,000 acres on the western side of the 

Tāmaki River was sold by 25 rangatira – described in the deed as "Ngāti 20 

Paoa" – on 28 May 1841. Mr Monin argued that most of these rangatira 

would have had links with other Hauraki groups, especially Ngāi Tai.  

5.3 Mr Monin referred to Professor Stone's argument that the Crown had 

promised Ngāti Paoa a landing reserve at St George's Bay as an 

inducement to sell Kohimaramara. Mr Monin concluded that, although 25 

formally created in 1851 for all Māori visiting Auckland, the reserve 

became a special place for Hauraki iwi. It was the place where they 

welcomed Te Rauparaha in 1847 and where they demonstrated their 

strength to the Crown in protest against an affront suffered by a Ngāti 

Paoa rangatira in Shortland Street in 1851 (the "invasion of Auckland" 30 

that Marutūāhu had referred to during wānanga and hui in 2011). 

6.  I have identified the correct section of Mr Armstrong's report that 

discussed Marutūāhu interests in the central Auckland isthmus, a copy 

of which is attached and marked "MWM-24". As I explained in my 
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13 October 2020 affidavit (at paragraph [44]), OTS commissioned this 

report in October 2013 when it was decided to have an independent 

historian review the sources that were being relied upon to identify 

customary interests in overlapped areas where Marutūāhu were seeking 

redress. Exhibit J\!IWNI-24 is the section of Mr Armstrong's report that 5 

discussed Marutūāhu interests in the central isthmus. 

7.  Mr Armstrong was asked to assess customary interests in 

Kohimaramara, but was not expected to undertake new primary 

research. He wrote that any assessment of customary interests in 

Kohimaramara had to take account of customary interests on the Tāmaki 10 

isthmus. 

8.  Mr Armstrong concluded that the strongest assertions of customary 

interests in the Kohimaramara block, and in the nearby sites at Blackett's 

Point and Kohimaramara, have been made by Ngāti Whāua and Ngāti 

Paoa. He thought that Ngāti Paoa interests were most clearly asserted 15 

at Tauoma on the west of the Tāmaki estuary on land gifted to them by 

Nga ti Whatua in the eighteenth century. He considered that, while Ngāti 

Paoa threatened to extend westwards towards Kohimaramara, this had 

not led to sustained occupation. Ngāti Paoa interests in Tāmaki were 

reflected in Ngāti Whātua being obliged to consult Ngāti Pāoa about their 20 

return to the isthmus in the mid-1830s, their involvement in the Dalziel 

old land claim east of Kohimaramara, and their involvement in the 

Crown's 1841 Kohimaramara deed. 

9.  In relation to Blackett's Point, Mr Armstrong wrote that Ngāti Paoa sought 

a reserve there which the Crown felt obliged to create in 1842, but noted 25 

that this reserve was for all Māori visiting Auckland rather than just Ngāti 

Paoa. Mr Armstrong also wrote that the final peace making in 1842 

between Ngāti Whatua and Ngāti Paoa resulted in Ngāti Whatua gifting 

a small area of land at Ōrākei to a hapū of Ngāti Paoa for cultivation. He 

noted that Ngāti Paoa's claim for a reserve at Blackett's Point was the 30 

only known historical claim for that land. 

10.  Mr Armstrong pointed out that Blackett's Point was on land transacted 

with the Crown in 1840 by Ngāti Whātua, and said that the only historical 

claim to nearby Mechanic's Bay is by Ngāti Whātua. He concluded that 



1394 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

Ngāti Whātua interests are most strongly expressed at Ōrākei and to the 

west. 

Q. Thank you, Mr Macky.  (inaudible 15:15:44) as that evidence is brought 

by way of affidavit there’s nothing for you to sign further. 

THE COURT ADDRESSES MR WARD – SIGNING OF AFFIDAVITS 5 

(15:15:56) 

CROSS-EXAMINATION:  MR MAJUREY 

Q. Tēnā koe.  Your evidence is careful in the sense of its scope, as I 

understand it, and there’s a bit of background to that insofar as earlier 

case management matters on the Crown’s evidence, so I have some 10 

questions for you, please do say if that is out of scope in the sense of 

what your evidence addresses, and we’ll take it from there.  Start with in 

the experience you have – start at the general level, which parts of the 

country do you have some familiarity with in terms of where you've 

undertake historical work, and at the regional level’s in terms of your 15 

responses. 

A. As principal historian I've QA'd a number of bits of work from different 

parts of the country.  I don't think that that necessarily makes me an expert 

on every one of those areas.  The main areas – if I had to pick the areas 

that I've done the most research on, it would be the Tūranga district, 20 

where I wrote reports for the Waitangi Tribunal’s enquiry in 2001, 2002, 

and where I negotiated historical accounts, apology address, sort of from 

about 2009 to 2012.  I also did evidence when I was a contract historian 

about Crown purchasing in the central North Island district.  I've done 

some substantial evidence in Whanganui.  I've done evidence in Ngāti 25 

Manawa.  I've looked at discrete issues in various other parts of the 

country.  I did evidence in Te Tau Ihu on Crown purchasing in the 1840s 

and 1850s.  Yeah, that’s sort of the broad outline that comes to mind 

immediately.  I've not done a lot of specific research in the Auckland area. 

Q. And it sounds like you have experience in Tribunal hearings, but I'll just 30 

check that with you.  That work has involved you in some respects in 

Tribunal hearings? 
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A. Yes, I've given evidence about six, seven or eight times in Tribunal 

enquiries. 

Q. And in those areas that you reference geography-wise? 

A. Probably those and maybe a couple of others. 

Q. Do you recall those from memory?  And no issues if not. 5 

A. So I've been in the Turanga enquiry, the Te Tau Ihu enquiry, the National 

Park enquiry, the Whanganui enquiry, and some of the evidence that I 

gave for the Turanga enquiry overlapped into Te Urewera, so I gave 

evidence in that enquiry.  

Q. And in your work and experience you have a good feel in terms of 10 

historical methodology when it comes to looking at customary interests? 

1520 

A. I've seen a lot of customary interest research.  I would not classify myself 

as an expert in tikanga. 

Q. Poorly worded question, wanting to emphasise on historical work and the 15 

methodology that goes with that. 

A. I have seen a lot of customary interest reports. 

Q. And at the generic level, when a historian looks at an area and the various 

sources, primary, secondary, et cetera, the relevance of where there’s 

been Native Land Court hearings in more recent times, Waitangi Tribunal 20 

enquiries at a regional level? 

A. Well, they are very relevant I think.  A lot of weight is often given by OTS, 

Te Arawhiti, to views that the Waitangi Tribunal has expressed on 

customary interests.  Native Land Court hearings will usually result in 

there being more evidence available about customary interests than if 25 

there were not Native Land Court hearings, but as I discussed in my brief 

of evidence, there are a number – well there is quite a bit of caution that 

sometimes needs to be used when relying upon Native Land Court 

minutes. 

Q. Yes, there’s been different phrases used during the hearing that I recall.  30 

“A critical eye,” “being careful”, are some of the phrases I recall. 

A. Yep. 

Q. As you've referenced in your evidence and the references to the 

associated or related work that you’ve attached, for example, you have 



1396 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

some working knowledge, familiarity with the available sources in Central 

Auckland in terms of the historical record? 

A. I have some, some knowledge, yeah. 

Q. So you’re aware that there’s no contemporary regional Waitangi Tribunal 

enquiry that’s been conducted here in terms of the substance of history? 5 

A. I am aware of that. 

Q. You’re aware that there has been a non-regional enquiry and quite 

geography-specific in terms of the Ōrākei report? 

A. I was aware of that, yes, from the 1980s. 

Q. That’s not a regional enquiry, is it? 10 

A. No, it’s not. 

Q. You’re aware of the two hearings in the 1860s in relation to that 700 acre 

– that’s the number I remember, it’s probably wrong, but you know what 

I'm talking about, in terms of the Ōrākei block, you’re aware of that as 

well? 15 

A. I'm aware that there were Native Land Court hearings, yep. 

Q. And that wasn’t a hearing for the whole of Auckland and certainly not the 

central Tāmaki isthmus, was it? 

A. No, it wasn’t. 

Q. Against that background by comparison to say, regions that you’re 20 

familiar with where there have been block by block Native Land Court 

hearings, how do you approach – sorry, how does an historian approach 

the task in terms of – gaps is probably the wrong word, but those gaps or 

those pieces of information that aren’t in this area compared to other 

areas? 25 

A. I think in this area, and the records of the 1868 enquiry are quite 

voluminous, it’s certainly not the only case that has voluminous minutes, 

but there are a number around the country where the minutes are very 

spare, spartan, very succinct, I suppose you could put it.  I think you’re 

looking to – I try to identify other sources.  I suppose that’s referred to in 30 

the guidelines that I refer to in my main affidavit.  I think, you know, 

sometimes you can get to a point where you have a lot of relevant material 

but you need to be cautious about whether that material is going to 

facilitate a reliable answer to any questions that you might want to ask 



1397 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

about the balance of customary interests in any given area.  There are 

several examples where the Waitangi Tribunal has had to consider 

controversial Native Land Court decisions, and the Tribunal has been 

willing to say that: “We think that this decision is unsafe,” but they’ve still 

then gone on to say: “But at this point of time we don’t think it’s possible 5 

to say exactly what the decision should have been.” 

1525 

Q. And that is a reference isn’t it to those cautions, those caveats in terms of 

why people were at the hearings, what was sought to be achieved and 

the relevance of that in terms of motivations? 10 

A. Yes, the evidence that’s given for a Native Land Court hearing is given 

for a particular purpose.  There can also be issues of claimants imply not 

being there, he might have interests in the wider area, just simply not 

being at the court and having their interests considered by that court.  So 

you know, you can often be in a position where, as I think is the case in 15 

Tāmaki Makaurau, that Native Land Court minutes are not the only – 

sorry, where the Native Land Court minutes are probably the most 

voluminous and the most quoted source by historians and it’s the 

evidence that we have but I think that when we are using evidence like 

that, there does need to be caution about the purposes for which the 20 

evidence was given and an awareness of who might not have been at the 

court hearing. 

Q. If we keep with the minutes and you’ve mentioned two things in there and 

starting with the motivation part of it, you’re aware that there were two 

separate hearings, the first involving tūpuna of Ngāi Tai, Ngāti Tai, 25 

Marutūāhu and Ngāti Whātua? 

A. I am aware that there were two hearings and those groups were involved. 

Q. Sorry you go, you finish? 

A. I was just going to say, I’m not over the top of all of the detail of those 

minutes but I’m aware that those hearings happened. 30 

Q. Yes and just to complete it, again with in the context of how you’ve 

answered your question, a second hearing, many of the same tūpuna but 

in terms of tribal groups, again Ngāti Whātua tūpuna, Marutūāhu tūpuna 

are related to Ngāi Tai and also Ngāti Te Ata? 
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A. I believe so, yeah. 

Q. So that caution in terms of motivations would apply to all those tūpuna 

regardless of the iwi, correct? 

A. Yes it would. 

Q. You’ve mentioned about as occurs around the country in different 5 

examples, the question of those who weren’t there.  Are you aware for 

example that in terms of Waikato-Tainui and Ngāti Mahuta tūpuna, that 

they weren’t at the hearing? 

A. I think there was a witness who was Ngāti What – sorry Ngāti Mahuta but 

I would think that Waikato-Tainui and Ngāti Mahuta’s absence from that 10 

court does create issues with trying to judge what their interests might’ve 

been over the wider isthmus, yes. 

Q. Yes so if we drill down into that in (inaudible 15:28:18) there was 

discussion with some of the witnesses about that individual Ngāti Mahuta 

tūpuna and questions over the extent to which it could be said that witness 15 

was somehow representative of all of Ngāti Mahuta, do you have a view 

on that? 

A. I would be cautious about it. 

Q. Yes, there’s also a confirmation as I recall it that there were some fairly 

powerful military political realities in terms of the aukati and actually being 20 

able to attend hearings like that? 

A. I think Waikato-Tainui did not, if I’m right, formally make peace until some 

years later. 

Q. Yes.  The extent to which there’s any utility in trying to make assessments 

of whether that presence would’ve made a difference if they were there, 25 

ie could it be said it was academic because it wouldn’t have made a 

difference or would it be dangerous to go there? 

A. I personally, if it was me, I would be very hesitant to go there. 

THE COURT ADDRESSES COUNSEL – TIMETABLING (15:29:30) 

LEGAL DISCUSSION 30 
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CROSS-EXAMINATION CONTINUES:  MR MAJUREY 

Q. Sorry Mr Macky, you’re not getting your break.  Continuing on that theme 

then, in terms of in this area which like all areas has its inferences.  In a 

quantitative sense, those voluminous minutes are or represent a 

significant part of the primary record, don’t they? 5 

A. Yes they do. 

Q. Do you have a view on how safe it is to rely on the judgments made by 

Chief Judge Fenton in those cases?  And if you don’t then or don’t think 

it’s appropriate, then that’s an appropriate answer as well. 

A. I would say I don’t really have a judgement on it. 10 

Q. The approach that’s outlined in your evidence, the method that is 

undertaken by you and your team within formerly OTS and now Te 

Arawhiti, just to check in, that was the process used for the Marutūāhu 

settlement and also Te Ākitai Waiohua? 

A. Yes. 15 

Q. Was it the same as for Ngāti Whātua Ōrākei? 

A. I’m sure that there were similarities.  I mean I wasn’t around when most 

of the Ngāti Whātua negotiations were taking place, I wasn’t at OTS when 

that was happening.  There’s a difference in approach as I discussed in 

my evidence where the historian working on the Ngāti Whātua 20 

negotiations drew conclusions about issues of who had predominant 

interests in the area where Ngāti Whātua were seeking an RFR and today 

in the aftermath of the Tāmaki Makaurau Settlement Process Report, we 

would not adopt a similar approach to doing that and I’m not sure how 

this would’ve been articulated before 2006 but historical research does 25 

not contribute – sorry, does not determine the allocation of redress, it’s a 

factor that gets taken into acoutn but it does not determine the allocation 

of redress.  At times you read some of the work that was done before 

2006 and it seems to have been intended to or had a much more explicit 

role in the allocation of redress. 30 

Q. I’m just not sure because I can’t see with the screen how close the mic is 

to you. 

A. Oh okay sorry. 

Q. You are relatively quietly spoken, so just checking. 
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A. Yep. 

Q. So the scope of my question really was on historical method, not 

matters – 

A. Yeah. 

1535 5 

Q. – of redress allocation and quite fair to point out the overlap pre and post 

the ’07 report, and recognising the Ngāti Whātua Ōrākei settlement was 

signed in 2011, as much as you can have apples and apples 

comparisons, in terms of historical method in the work undertaken 

post-2007 and any sort of resets on method, what can you say about the 10 

similarities of methodology approach between those settlements? 

A. Well I think there would have been broad similarity in terms of 

methodology of looking at the historical issues that our team was asked 

to give advice on.  I suppose a practical difference between them might 

have been that by the time historians came to work on Marutūāhu issues, 15 

there was already a very large body of research that had been assembled 

in relation to Ngāti Whātua Ōrākei ,and that had not been forgotten about. 

Q. Last theme to cover with you, you've referred to the offer seeking – I'll use 

the word external, if that’s right or wrong – advice, and you mentioned Mr 

Monin and Dr Armstrong, and apologies if I got the titles wrong, I don’t 20 

mean to.  And also going back earlier in time we've had Brooking and the 

like? 

A. Yes, Professor Brooking’s report was an eminent historian review of the 

historical account.  It is usual for historical accounts to be reviewed by 

what we characterise as an eminent historian, who is someone who has 25 

public reputation as a historian, and who can give assurance that a deed 

of settlement in which the Crown is providing, you know, many millions of 

dollars in redress, has a sound historical basis.  So it’s not just the Crown 

giving away public money for no reason whatsoever. 

Q. Yes, I don’t know if there’s any risk of that, for those who have 30 

experienced Treaty settlements. 

A. No. 
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Q. So going back to that methodology and the obtaining of that input, as a 

matter of general approach, and can refer to examples, do the claimant 

groups get to engage with those reports? 

A. The report by an eminent historian is paid for by the Crown, but it’s 

commissioned by the Crown and the claimants, so those reports go to 5 

both parties.  I can't assure you that it’s happened in every single time, 

but in my experience when we commission external research, that 

research, I would be surprised if that research is not provided to 

claimants. 

Q. I ask, and it was more a general enquiry, because thinking back to ’07 my 10 

recollection, rightly or wrongly, was that the Brooking report came as 

some news to the parties.  As I say that might be wrong, but that’s why I 

wanted to ask in terms of methodology and approach what the Crown’s 

approach is. 

A. I'm –  15 

Q. You don’t need to comment on that. 

A. I don't know if the practice had changed by the time that I was working as 

a historian.  In the negotiations that I worked on, the eminent historian 

reviews were provided to the claimant group very soon after they were 

received. 20 

CROSS-EXAMINATION:  MR WARREN 

Q. Tēnā koe, Mr Macky. 

A. Tēnā koe. 

Q. I didn’t quite capture in answer to a question from Mr Majurey whether 

you'd worked in the Wairarapa area at all? 25 

A. I've had some engagement QAing material.  I actually did sit in on some 

of the historical account negotiations in Wairarapa, or on quite a few of 

those negotiations.  I've not done, I don't think I've done research there 

before I started to work at the Office of Treaty Settlements.  It was in those 

negotiations, it was other historians led the work, and I think when we 30 

negotiated with Ngāti Kahungungu ki Wairarapa, the senior historian 

who'd been working there for us had just resigned, and I attended a 
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number of negotiations to support the more – to support the historian level 

2 who was largely leading the workstream. 

Q. Would you have enough knowledge to know that in that area the two 

major tribes overlapped effectively 100 per cent? 

A. Yes. 5 

Q. The same hapū were claimed by both tribes? 

A. Yes. 

Q. How did OTS, Te Arawhiti, deal with that situation in the context of 

historical account? 

A. It’s a little hard to speak to the Rangitāne historical account, which was 10 

done first.  I suspect that where hapū were included in the definition of 

one group or another, that they were treated as a hapū of that group and 

that their issues were discussed in the historical account, unless there 

was evidence that it was an issue that clearly related to the other iwi. 

Q. Did you come across the concept of ahurua hapū? 15 

A. I have heard the expression, and I think we did come across it. 

Q. What’s your understanding of that concept? 

A. I was about to say I've not swotted up on that, and I wouldn't like to try 

and attempt a definition of it. 

Q. Just to understand, and you may not be the best Crown witness to answer 20 

this, and just let me know if you’re not, the commencement of most deeds 

of settlements these days is a background section which precedes the 

historical account, the apology and acknowledgements. 

A. Yes. 

Q. It’s my understanding that, in effect, claimants, the settling group, has free 25 

licence to draft that background section.  Is that fair comment? 

A. The background section is a statement by the claimant group.  The Crown 

will review the background section. 

Q. And do you review them?  Is that part of your role? 

A. Sometimes I will review text if it’s going to be controversial, yeah. 30 

Q. And so in those background sections, tribes will set out their world views? 

A. They can do, yes. 

Q. Their values? 

A. Yes. 
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Q. Where they say their heartland is? 

A. Yes. 

Q. And the Crown’s comfortable with those sorts of statements? 

A. Generally speaking, yes. 

Q. So you could say that we think we’re exclusive in this area, because it’s 5 

their statement, the Crown is not agreeing to those statements? 

A. Potentially yes.  I mean I can't remember the exact circumstances of what 

was said in the Rangitāne and Kahungungu accounts.  I do believe that 

there was some concern on the Crown that the two background sections 

might be provocative to the other overlapped group, and some concern 10 

on the part of the Crown that we try to mitigate that risk.  I don't remember 

the details off the top of my head about exactly what was agreed to and 

what ended up being in the background sections. 

Q. So it’s Crown policy that within the historical account a settling tribe 

cannot reference other tribes unless they agree to that? 15 

A. Yes. 

Q. And is that the same policy in the background sections? 

A. The Crown, I think, has a preference for background sections not to 

discuss other iwi, but there are probably some exceptions, have been 

some exceptions to that. 20 

Q. Well I've seen the Maniapoto one, which has significant reference to other 

tribes. 

A. I'm not familiar with the Maniapoto one, but there may be, it may well be 

that the section was agreed to by the other tribes, but I'm not familiar with 

the circumstances. 25 

Q. Just going to the Ngāti Whātua Ōrākei background section or its specific 

statement of its position, which is in that deed of settlement, which is 

document 323.15041.  Commences at 15046.  So that part of the 

background section you’d accept is relatively generic and you’ll see 

something similar in other deeds of settlement?  Under “Negotiations”? 30 

1545 

A. Yes, yes. 

Q. Ratifications and approval, that’s relatively standard? 

A. Yes. 
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Q. Inclusion of the Treaty of Waitangi, is that always in deeds of settlement? 

A. I don’t know, I don’t think it’s always included in deeds of settlement but 

if the settling group wishes to include it, then it will be included. 

Q. And then if we go down to 15051, so the heading there “Ngāti Whātua 

Ōrākei statement of its own position,” that’s the part of the background 5 

section that Ngāti Whātua Ōrākei would have prepared? 

A. Yes, yes. 

Q. Which in a sense they have free licence, subject to the Crown reviewing 

and commenting where appropriate? 

A. Yes. 10 

Q. Have you read that section, Dr Macky? 

A. I’m Mr Macky. 

Q. Mr Macky, apologies. 

A. I have read it, but not recently. 

Q. Right, I just couldn’t find any reference in there to a statement as to the 15 

Ngāti Whātua Ōrākei heartland.  Can you recall finding, seeing that in that 

background section? 

A. I don’t remember seeing a statement like that but as I say, I don’t have a 

detailed memory of it but I have no memory of seeing it. 

CROSS-EXAMINATION:  MS COATES – NIL 20 

CROSS-EXAMINATION:  MR HODDER 

Q. So Mr Macky you’ll appreciate that I’m asking questions on behalf of the 

plaintiff, Ngāti Whātua Ōrākei? 

A. Yes. 

Q. Some range finding stuff first, your title is principal historian, correct? 25 

A. Yes. 

Q. How many of those are there, just one? 

A. There is one in the Land Settlement section and there’s another in the 

Takutai Moana section. 

Q. And so the reference that’s in your, and you might like to have a look at 30 

your earlier part of your main affidavit, in paragraph 2 you refer to being 
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principal historian in Te Kāhui Whakatau.  Is that the Land Settlement 

section you just mentioned? 

A. Yes, yes. 

Q. Right.  And within that section, are there two discrete groups of historians 

or are you all one group and you can be allocated to either land or sea? 5 

A. There can be, there can be crossover but it’s effectively at the moment, it 

is one group allocated to land or sea, yes. 

Q. How many historians are there within what is now Te Arawhiti, 

approximately? 

A. Approximately about 16 I think.  If it includes both Kāhui, that may go up 10 

to about 20. 

Q. So 20 across both groups, as it were? 

A. Yes, I think that’s an approximate guess. 

Q. I think you mentioned a grade 2 historian a couple of minutes ago. 

A. Yeah. 15 

Q. So just tell me about the gradations of the historians you’ve got? 

A. So a historian starting out of university or with little experience would 

probably come in as a historian 2 and above that we would have a senior 

historian and above that a principal historian.  The way things are 

organised at the moment, we try to have a senior historian effectively in 20 

every negotiation team so that they’re present to provide advice and 

assistance to the historian level 2s when and as needed. 

Q. Right so there’s something of a pyramid structure? 

A. I wouldn’t like to use that exact word, but I suppose it could be seen that 

way. 25 

1550 

Q. Well, you told us there are two principal historians I think and I’m 

presuming there’s a larger number of senior historians or a larger number 

still of historian 2s, is that right? 

A. I think there are a number of – I should know this but I don’t, but I think 30 

the number of senior historians is nearly as many as the number of level 

– of H2s at the moment. 

Q. And what is the criteria for senior?  Is it experience?  Qualification? 
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A. Well, I think experience, I think it’s the ability to lead a workstream, the 

ability to be trusted with difficult issues in the sense of knowing when to 

elevate issues up the food chain, as it were, and the ability as well to 

provide coaching, mentoring and QA to historian level 2s. 

Q. And are the historians within Te Arawhiti, is it a kind of expected to be a 5 

major career chunk or is there sort of a relatively high turnover going off 

and doing something else, as an expectation of the institution? 

A. We certainly try and retain staff for as long as we can.  But it would be fair 

to say that there is a relatively high turnover.  A number of historians move 

on and become policy analysts.  There have been several managers over 10 

the years who have started out as historians before becoming analysts. 

Q. And so can one move from being an historian within Te Arawhiti to 

becoming an analyst within Te Arawhiti? 

A. One can do that move.  I think you need to apply for the analyst job when 

it’s advertised.  There are also historians who come from the Waitangi 15 

Tribunal where they may have worked as historians who will have jobs as 

both analysts and managers at Te Arawhiti.  I should probably say as well 

that the number of historians now is significantly larger than it was back 

in 2005, 2006, when the Crown was negotiating with Ngāti Whātua. 

Q. Thank you.  A brief of your own career, you mention you don’t have a 20 

doctorate, you have a Master’s degree as I understand it, is that correct? 

A. I have a Master’s from 2000, 1999 or 2000.  I began working as a contract 

historian at the Crown Law Office in 2001.  My work there was mainly 

preparing briefs of evidence for Tribunal inquiries.  I did do some work 

providing advice to the Office of Treaty Settlements and some work I think 25 

reviewing Crown submissions to Tribunal inquiries.  And then I moved 

over to the Office of Treaty Settlements in May 2009.   

Q. And am I right to understand that in this area if we think about Crown 

historians, we would find historians in the Crown Law Office in OTS, now 

Te Arawhiti, and perhaps in Te Puni Kōkiri?  30 

A. I’m not aware of an historian team at Te Puni Kōkiri.  The Crown Law 

Office I don’t know if they still have any contract historians.  When I began 

there in 2001 there were about six or seven.  Over the years that has 
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gradually dwindled down.  I don’t believe that they have any historians on 

contract at the moment. 

Q. Now you’ve mentioned a QA role a couple of times in what you’ve already 

said in answers to questions. 

A. Yeah. 5 

Q. So do I take it that you then peer review work done by more junior 

historians on particular projects? 

A. In the first instance work done by historian 2s should be QD’d by senior 

historians.  Work that’s going to historic Crown apology redress that’s 

going to appear in a deed of settlement will invariably come to me.  10 

Important customary interest memos or controversial customary interest 

memos will probably come to me as well.  The QA process for customary 

interest memos has actually just recently been revised so that it’s more 

comprehensive, I suppose, than it was and also gives as many people in 

the team experience at reviewing and providing context and seeing how 15 

seniors and more experienced staff do that, and that’s what we’ve 

basically done is established a customary interests oversight group which 

is shortly to have its first meeting actually. 

Q. Is there a distinction made between documents which feed into Ministerial 

briefings and Cabinet papers and other work? 20 

A. Documents which feed into Ministerial briefings may come up through to 

me if they’re involving controversial issues.   

Q. There are non-controversial issues in your areas? 

A. Sometimes they are relatively simple issues but there are a lot of 

controversial issues.  It’s also possible as well that given that many of the 25 

analysts have historical backgrounds themselves that they may 

contribute. 

Q. And do you review external work that’s commissioned by Te Arawhiti or 

OTS? 

A. Generally not but we do sometimes. 30 

Q. So if an eminent historian does an assessment of the kind you’ve outlined 

a few minutes ago, does somebody within the organisation say “what 

about X and Y” or, and, if so, is that you? 
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A. If – when an eminent historian does a review, both the Crown and the 

settling group need to review the review and see if they agree with the 

comments and decide whether they think it’s necessary to make further 

amendments to the existing historical account. 

Q. And in controversial matters, just to kind to round back where we were a 5 

minute ago, that have customary/historical aspects to them, if there are, 

I’m assuming many do, are you likely to review or peruse those Ministerial 

papers or Cabinet papers? 

A. I’m likely to review the historical documents, the historians’ memos.  I 

think in this inquiry there was a memo from 2015 that assessed 10 

Marutūāhu interests in Tāmaki.  I was one of the people who reviewed 

the historian memo.  The memo was attached to a report to the Minister.  

I don’t remember that I reviewed the report to the Minister. 

MR HODDER ADDRESSES THE COURT (15:57:51) 

COURT ADJOURNS: 3.58 PM 15 
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COURT RESUMES ON THURSDAY 18 MARCH 2021 AT 10.17 AM 

KARAKIA TĪMATANGA 

THE COURT ADDRESSES MR HODDER (10:18:12) 

MR MACKY: 

Sorry, your Honour, I’m not aware what the most appropriate procedures the 5 

Court are but I would be grateful to have an opportunity to correct what I 

believe was an error in a statement I made yesterday afternoon during my 

cross-examination by Mr Majurey.  I understand that he’s not here at the 

moment. 

THE COURT ADDRESSES MR HODDER (10:18:41) 10 

THE COURT: 

Why don’t we wait until he is here, which I think will be after morning tea, and 

then if you could make that statement then. 

MR MACKY: 

Sure. 15 

THE COURT: 

Just remind me if I forget. 

MR MACKY: 

Okay. 

MICHAEL WILLIAM MACKY (RE-AFFIRMED) 20 

CROSS-EXAMINATION CONTINUES:  MR HODDER 

Q. Good morning, Mr Macky. 

A. Good morning. 

Q. We had been discussing your background, the group of historians you 

work with at OTS and now Te Arawhiti, and I have a few more questions 25 
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in exploration of that.  Now in your paragraph 27 you refer to the historians 

as being “seated within negotiation teams” and it may be excessively little 

of me but that conjures up a picture of physical sitting within groups and 

physical integration.  Mrs Anderson when she gave evidence last week, I 

think, said there was a pool of historians as opposed to being seated 5 

within.  Can you clarify that for us? 

A. Historians are seated within the negotiation teams but we do function as 

a discrete historian team.  So we have at least one meeting, or we have 

weekly team meetings.  Most of our QA is done by other historians but 

sometimes it can be done by analysts.  We provide seminars and training 10 

within our team and we do try to function as a team.  But the historians 

end up working across basically two teams, the historian team and the 

negotiation team, and the work that they do I think is for the most part set 

by the negotiation manager but that does have to be negotiated with the 

historian manager. 15 

Q. Apart from the negotiation teams and the historian team or teams, are 

there any other relevant teams that we should know about? 

A. I think those are the main teams.  I mean we work sometimes with the 

land team, sometimes – 

Q. The which team, sorry? 20 

A. The land team, the land advisers’ team. 

Q. And what do they do? 

A. That’s a good question.  Essentially, they work on the legal titles to land 

that is going to be used in Treaty settlements ensuring that, or identifying 

where land is, what its boundaries are, and identifying any legal issues 25 

that might arise in the case of that land being used for Treaty settlements 

and I think trying to resolve those issues.  I hope that’s a fair description 

of it. 

Q. Well you are on the record but your colleagues may or may not have 

anything to say about that.  Commission of the external historians, who 30 

does that? 

A. It is usually done by the manager of the negs team for whom the work is 

being done.  Usually the – I believe the money to pay the external 

historian will come from the negs team’s budget and there will usually be 
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discussions between the negs team and between the historian team, 

probably with me, if the negs team manager feels that there is a need or 

that it might be desirable to have external advice. 

Q. Sorry, just to be clear, the negs team is the shorthand for negotiations 

team? 5 

A. That’s right, yes. 

Q. And it comes out of their budget if there’s an external historian, not yours? 

A. Yes, generally.  

Q. Budgets are fairly tight? 

A. I don’t think that – 10 

Q. You’re on the record again. 

A. Yeah.  I don’t think that the office can afford to engage in profligate 

expenditure. 

Q. Good answer.  So given that it’s done by the negotiations team managers, 

are you aware of the criteria that they might be expected to use in 15 

deciding whether to get an external historian involved? 

A. I think it’s probably assessed on a case by case basis and it’s something 

that there would be – I would expect there to be consultation with the 

historians.  It’s possible that historians might alert the negs manager to 

the necessity to have external advice, but it really depends on, as I say, 20 

on the case by case circumstances. 

Q. So obviously enough I’m interested in the factors that might go to that 

necessity.  Can you help us? 

A. I think if there is a difficult overlapping interests issue to resolve in relation 

to cultural redress, that may well go, if we think that it is important to get 25 

the best external advice possible, then we may well go to an external 

adviser.  Sometimes logistical issues might push us towards getting an 

external adviser.  There is a lot of pressure I think on the resources of our 

team and if there’s a project that’s looking like it’s going to take more than 

a month, then I think we would very seriously consider asking someone 30 

outside the office to do it. 

1025 

Q. But am I correct to understand that the kind of commissioning of an 

external historian we’re talking about is a separate exercise from the idea 
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of getting an eminent historian to review a proposed agreed historical 

account? 

A. Yes, yes. 

Q. So it will be at an earlier stage of consideration of a particular matter? 

A. Yes. 5 

Q. Now I’ve phrased those questions in terms of historians.  Now I’m 

probably going to be looking to you for assistance with this but if I say, 

what about commissioning experts on customary matters and tikanga, 

are they going to be different people from historians as far as you’re 

concerned? 10 

A. They may well be, yes. 

Q. And in your experience, does that occur? 

A. I have seen it occur. 

Q. Often? 

A. I think commissioning of tikanga experts would probably be done outside 15 

of my work, so no I haven’t seen it done often. 

Q. And when you say outside your work, you’re saying, do you mean it would 

be done by the negotiation team managers? 

A. It’d be done by the negotiation team, they might seek advice from them 

they might not. 20 

Q. So do I understand from that that whatever comes back from say an 

expert on customary matters or tikanga, wouldn’t feed its way through the 

historian group? 

A. If it’s in relation to history, then it would find its way back to the historian 

in the team who commissioned the research.  The historian in the team 25 

would review the report, you know, effectively to in some cases a peer 

review, they might seek advice from other historians if there were 

potentially challenging issues arising from it.  It’s possible that when a 

tikanga expert is engaged, that that will come through the historian team 

and there has been an example I think of having a tikanga expert review 30 

redress allocation where I was involved in meeting with the tikanga expert 

and explaining some of the issues that he was being asked to give advice 

on because they did involve some historical issues. 
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Q. At the end of this trial, his Honour is going to have to wrestle with a 

number of interesting issues, including whether there’s a boundary line 

between customary matters and historical matters.  Your view? 

A. I think that people who are experts in history are not always experts in 

tikanga but there is, there can be a very close relationship between the 5 

two when you’re talking about trying to unpick what cultural norms were 

in the 19th century. 

Q. So if we stay with history for the moment, might we agree that history is 

its own intellectual discipline, that has its own training, its own mores, its 

own expectations? 10 

A. I, I – yes. 

Q. We’ll come back to this I suspect but in broad terms, just trying to make 

sense of the past and do so in a fairly intellectually disciplined way, do we 

agree? 

A. Mmm, yes. 15 

Q. Now in your evidence, you are touching on matters that started in 1997 

and go through to 2020.  Am I right to assume that for at least part of that 

period, you were relying on OTS files? 

A. Probably for the majority of that period I’m relying on OTS files. 

Q. Right so what period do you start to rely less on OTS files and more on 20 

your personal experience? 

A. Well that would begin from 2009 when I started working at OTS.  I had 

some involvement in QAing and supporting historian work from 2012 

onwards when I became principal historian and from that point on, I 

would’ve been QAing the Crown apology redress, QAing controversial 25 

memos, potent – or difficult memos about historical issues and customary 

interests.  

Q. Right so just to tidy up the acronym, I’m assuming that “QA” means quality 

assurance? 

A. Yes. 30 

Q. Am I right to assume that’s a form of peer review? 

A. It could be described that way, yes. 

Q. Would you describe that some other way? 
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A. It’s a peer review in the context of working for Office of Treaty Settlements 

and Te Arawhiti, so it’s, often it’s about ensuring that the policy guidelines 

of OTS are followed. 

Q. So one aspect is to ensure that those policy guidelines are being followed, 

that’s things like the Red Book? 5 

A. It would be things like, in a historical account, ensuring that third party iwi 

are not named without their consent, ensuring that the historical account 

clearly explains the Crown’s responsibility for actions and omissions 

which have given rise to breaches of the Treaty of Waitangi.  

Q. And outside the policy matters you’ve just outlined, does the QA process 10 

involve, I’m not quite sure how to phrase this best but essentially historical 

methodology?  That the historian has done the historian’s job in 

accordance with good historian’s practice? 

A. It should do, yeah.  I mean I’d be looking at the internal consistency of a 

document.  There should be a QA before it gets to me by a senior historian 15 

or possibly a historian level 2 where use of sources is reviewed.  

Generally speaking at my level, I won’t go back and check every footnote 

unless I think there’s something that’s very surprising about what’s being 

said in the document. 

Q. And the result of that QA is what, is a sort of silent tick unless something 20 

has gone wrong or is there normally some kind of narrative/commentary? 

A. My approach to QA is to write comment bubbles beside the document 

and discuss those issues with the author of the document. 

Q. And that’s partly on the job training too I assume for junior historians? 

A. Yes it is and I think I might’ve talked yesterday about the Customary 25 

Interests Oversight Group that’s being established and part of the reason 

for that is to give exposure to as many members of the team as possible 

to how to give QA, the sorts of things that seniors say and hopefully to 

develop their skills as well as to ensure that customary interest 

documents are robust and reliable. 30 

Q. In your evidence and I’m referring to paragraph 4 if it helps, you say that 

among other things, you’ve reviewed, considered is your word, no 

reviewed the material disclosed by the Crown and by Ngāti Whātua 

Ōrākei.  In terms of the disclosure by the Crown, was that something 
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provided to you or were you the person responsible providing it to the 

Crown Law Office? 

A. There was a document database that the Crown Law Office had of the 

documents that were involved in this litigation and my writing instructions 

were that everything I would need to look at would be in that database. 5 

Q. Presumably a significant part of that database came from OTS or Te 

Arawhiti? 

A. Yes it did. 

Q. Were you involved in that exercise in – 

A. No. 10 

Q. – and went to Crown Law before it came back to you? 

A. No, I was asked while I was working through it to suggest documents to 

be added if I became aware of any such documents.  A couple of times I 

did suggest documents to be added and was advised that in fact they 

were already on the database. 15 

1035 

Q. So can we assume that as far as the Crown’s documents are concerned, 

that the most relevant documents are the documents that you have had 

a chance to review? 

A. I would certainly hope so. 20 

Q. Well, I mean in the sense that you had a chance to go through the 

documents and you have had a chance to suggest what might have been 

added from your own knowledge at least, or from your own reading? 

A. Yes, but I mean my knowledge of the detail of the negotiations probably 

wasn’t that great. 25 

Q. Fair enough.  And then in terms of the second sentence, you say you 

considered “part of the files for the Ngāti Whātua Ōrākei negotiations”.  

And then it says: “Relating to the issues mentioned above.”  So the 

word part of course leaps out to somebody who’s thinking about 

cross-examination but does that simply mean that insofar as you’ve 30 

considered part, it relates only to the issues mentioned above, ie in 

paragraph 3.1, or does it mean something else? 

A. I went through the electronic files on our database for the historian work 

in relation to Ngāti Whātua Ōrākei when I was finding material very 
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difficult to find on the Delium database that we were provided by Crown 

Law.  But my focus was very much on the issues identified in paragraph 3. 

Q. And so as far as Ngāti Whātua was concerned, that’s about its interests 

in the 2006 RFR area, that’s 3.1.1. 

A. Yes. 5 

Q. And kind of that process kind of has a natural landing point or pause at 

2006.  Were you reviewing documents after 2006 in terms of negotiations 

with Ngāti Whatua or not? 

A. I don’t recollect looking at many Ngāti Whātua documents after 2006. 

Q. Now I imagine we can agree that the role of OTS in Te Arawhiti is in 10 

particular to provide advice and recommendations to your Minister? 

A. Yes. 

Q. And that advice is necessarily informed by understanding of the Treaty 

and its principles? 

A. Yes. 15 

Q. And the understanding of the Treaty and its principles, am I right to 

assume that is itself informed by discussions by Waitangi Tribunal 

reports? 

A. Yes. 

Q. Can we bring up please 311.07123.  So this is the Ōrākei Report of the 20 

Waitangi Tribunal back in November 1987, which is plainly before your 

time, but can we go then please to page 7338.  There’s a section here 

which I discussed with Mrs Anderson, it starts at 11.11.3, where in this 

relatively early report was a discussion about the broad implications of 

the Treaty.  And one of the features of it, and we see this if we go to the 25 

next page please – actually if we go to 11.11.15, so it will be the next 

page again – maybe it’s 11.11.5, yes – I won’t take time to go through it 

but one of the things in there is an emphasis on Māori custom as being 

part of the Te Aro Māori that the Treaty was designed to protect or should 

be understood to be protecting, and that includes, as it says just above 30 

11.11.5, holding land in accordance with long standing custom, et cetera.  

Now just – this is in a general question, but in terms of the approach to 

the Treaty and its principles, can I safely assume that OTS and now 

Te Arawhiti approaches the Treaty and its principles on the basis that 
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custom is one of the things that is in effect protected by the Treaty and its 

principles?  That’s very broad and I’m not going to hold you to – this is a 

question but I’m really inviting a more general response than yes or no? 

A. I mean, the – in broad terms that is something to consider.  The Tribunal 

has made the point that there are different groups have different tikanga, 5 

so I don’t know that there’s a single issue of, you know, one custom that 

applies to every situation.  But in general the Crown would accept that it 

has a responsibility to protect Māori tribal structures. 

Q. Can we just go down that page, or, sorry, bring the top of the page into 

focus please.  So again paragraph (c) I think is consistent with what 10 

you’ve just said, subject to the point about separate tikanga from different 

groups? 

A. That is consistent.  I think that’s broadly consistent with it, yeah. 

Q. But the point you’ve raised is one which is again one of those interesting 

questions which his Honour is going to have to wrestle with, that is the 15 

question as to whether each group has its own tikanga that is somehow 

mutually exclusive from other groups, or whether there’s actually a whole 

series of common themes and values that inform all the groups’ 

respective tikanga.  In terms of the way that you would see the proper 

approach for Te Arawhiti historians, which approach informs your thinking 20 

and advice? 

A. I think in terms of the way that we approach customary interests, in many 

respects I would say that the seminal moment, or one of the most seminal 

moments, is the Tāmaki Makaurau Process Report which advised us that 

providing redress to one group in a situation where there were multiple 25 

layers of interests associated with other groups was something that had 

no place in Treaty settlements. 

Q. Yes, I’m going to come of course to that report in due course.  My question 

is really more about the idea of whether there is something which could 

be described as tikanga Māori as opposed to, say, tikanga Ngāti Whātua 30 

Ōrākei? 

A. There’s a – I think there’s a – I’m not an expert on tikanga but I have the 

impression that there is a tikanga Māori but there are many variants of it. 
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Q. And in order to give advice as historians within now Te Arawhiti, am I right 

to assume you have to have some working assumptions about whether 

there is or isn’t a tikanga Māori, as opposed to individual group tikanga? 

A. I think there probably are some assumptions about general issues.  The 

way that we approach customary interests memoranda is premised on 5 

identifying evidence that is indicative of customary rights and the 

assessments or the advice about what is indicative of customary rights 

probably does reflect a sense that there are general issues that are 

relatively common across most areas of the country.  But, in saying that, 

every area will have its local tikanga and knowledge of local whakapapa 10 

will be extremely important to determining land rights. 

1045 

Q. You explained yesterday in answer to questions from Mr Majurey that 

you’ve worked in a reasonable – 

A. Yes. 15 

Q. – selection of the geography of Aotearoa New Zealand.  Does that cause 

you to doubt the idea that there are some reasonably common principles 

of tikanga Māori? 

A. I think that there are concepts that seem to be reasonably common across 

most of the country. 20 

Q. In terms of, it really goes back to the question I guess of training your 

historian team.  I’m assuming there’s in-house training goes on in terms 

of issues around the Treaty and what the Treaty’s principles are? 

A. Well one of the jobs of historians at Te Arawhiti is to develop Crown 

apology redress and that necessarily involves making assessments of 25 

when Crown acts and omissions have breached the Treaty of Waitangi 

and its principles.  And so, you know there is definitely on the job training 

that comes about through having to engage with the precedents that the 

Crown has previously agreed to and then having to think about the Treaty 

principles that you’re going to apply in your own, in the settlement that 30 

you’re working on. 

Q. Right but are there induction courses or in-house continuing historical 

education courses that cover these matters? 
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A. There are induction courses.  That’s often the case with induction courses 

that new staff get swamped with an enormous amount of material.  There 

are databases, there are – we try to have weekly seminars when we’re 

discussing issues of import to the historian team.  Those seminars will 

sometimes not infrequently address issues about Treaty breaches in 5 

given circumstances. 

Q. Guest presenters, external speakers on these issues? 

A. It’s relatively uncommon but that’s happened occasionally. 

Q. So from that can I assume that you and your historians will be and are 

required to have at least some level of understanding of such customary 10 

concepts as ahi kā roa? 

A. Generally speaking I think I would expect if you’ve worked in Treaty 

issues for any length of time, that you would have to engage with a topic 

like that.  But, you know, again there are – I’ve seen different definitions 

around the place of how that works. 15 

Q. I’ll come back to some definitional questions but and likewise for mana 

whenua? 

A. Yes, the Crown’s general approach in Treaty settlements has been to 

avoid making statements about mana whenua. 

Q. Take raupatu? 20 

A. We’ve had to engage with take raupatu. 

Q. And tuku whenua? 

A. And we’ve, will frequently have to engage with tuku whenua in historical 

accounts. 

Q. Going back to the first two, mana whenua clearly has – yet another of the 25 

issues for his Honour is how many definitions of mana whenua there 

might be and which one is the more credible of those.  Is it the multiplicity 

of definitions that you think informs the Crown’s preference not to engage 

with that phrase?  Or let me put it (inaudible 10:49:35) your historians 

group preference – 30 

A. Yes I think that that’s a significant factor in it, I think the Red Book makes 

it clear that the Crown is not seeking to resolve issues of mana whenua 

through Treaty settlements and arguments about or debates about mana 

whenua between overlapping interest groups can get pretty intense. 



1420 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

Q. And ahi kā roa, is that in the same category that the Crown historians 

would, as it were, use other language than ahi kā? 

A. I think that we would prefer to use other language.  I’ve not seen ahi kā 

roa frequently used, I think we would prefer to use language that did not 

imply any exclusive interests. 5 

Q. Well I am at one level encouraged to hear you say that because I haven’t 

seen reference in many Crown documents, at least since 2007 or 

thereabouts, to the ahi kā roa or to mana whenua – 

A. No, I think that would be the case. 

Q. – that that would tend to be a conscious etymological or vocabulary 10 

choice, by the sound of it? 

A. Yes that the Crown, as I said, I mean in the Red Book we make it clear 

that we’re not looking to resolve issues of mana whenua and boundaries 

between tribes. 

Q. And that might also explain why your affidavit doesn’t use either or those 15 

phrases, as far as I can tell from a word search? 

A. No it doesn’t, they don’t. 

Q. Nor Mrs Anderson’s nor Ms Campbell’s, for that matter.  So I don’t want 

to ask you something that is beyond your pay grade as it were, but that 

vocabulary choice, is it your understanding that that’s across OTS and 20 

Te Arawhiti as a general approach? 

A. It probably is but I think it would be best to discuss that with Mrs Anderson 

or Ms Campbell.  

Q. And I have and I will, thank you.  To the extent that a group asserts an 

ahi kā-based claim, how does the OTS, a notional OTS historian fully 25 

competent et cetera et cetera, deal with that, given the kind of vocabulary 

constraints if I can put it that way? 

A. I think that if you were working on a customary interest memo and there 

was a claim based on ahi kā roa or on mana whenua, you might record 

the fact that that claim had been based, that the claim had been made on 30 

that basis but what you would be doing was summarising all of the 

available evidence that you could find that was indicative of customary 

interests and you would not be drawing conclusions on the basis of 

tikanga. 
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Q. So I’m going to come, as I said, to the Waitangi Tribunal’s 2007 report but 

I first want to get your assistance if I can and if you can give it on the role 

of OTS historians before that and in particular, leading up to the 2006 

Agreement in Principle with Ngāti Whātua Ōrākei.  Now I appreciate that’s 

before your time but you have reviewed the files and you are the Crown’s 5 

historian witness giving evidence in this case, so we would understand 

you say: “I wasn’t there,” or words to that effect but if you can help us, 

that would be useful.  So the first of the two purposes of your evidence 

which you set out in paragraph 3.1 is to summarise the main historical 

sources and analyses that you were aware of that were undertaken or 10 

considered by OTS historians, including in relation to Ngāti Whātua, that’s 

3.1.1.  So I’m going to, I want to just explore that sequence with you if I 

may. 

A. Yep. 

1055 15 

Q. So can we start please at 306.05790.  Doesn’t look right?  Maybe it’s 

3790.  Yes well that’s a bit embarrassing as far as my handwriting’s 

concerned but anyway that’s what I’m looking for, thank you.  If we just 

blow up the top half so we can see what we’re looking at.  So this is a 

memorandum from February 1998 from Roger Falloon to Belinda Clarke, 20 

and the subject matter is “Tribal groups expressing interest in the 

Auckland area”.  My recollection is that Belinda Clarke was a senior 

executive in the Justice Department or Ministry of Justice at various times.  

Is this the context in which this might be written, or you don't know? 

A. I believe that she was the Director of OTS at the time. 25 

Q. And can you help us with who Roger Falloon was or might have been? 

A. Roger Falloon was an analyst who still works at OTS.  He’s now the chief 

analyst.  He, I imagine, would have been either a senior or a principal 

analyst at the time that he wrote this. 

Q. So we wouldn't describe him as an historian? 30 

A. No. 

Q. So when he says, for example, in the second paragraph: “Ngāti Pāoa is 

a core Hauraki iwi with some Waikato connections, it had some 1840 
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interests in Central Auckland,” et cetera, he’d be relying on some 

historical input from somebody else? 

A. He may have been.  He may have been reading some historical reports 

himself.  I'm not sure. 

Q. If we go to page 3792, please, and go back up to the heading of “Ngāti 5 

Whātua”.  And so the first sentence: “Ngāti Whātua Ōrākei is the hapū 

who held mana over part of Central Auckland in 1840.”  Again that, could 

we sensibly assume, is based on some historical input from somebody 

else? 

A. I suspect so.  I think that that’s in many respects the received version of 10 

Auckland history. 

Q. As at 1998 and later? 

A. Well up until – 

Q. Until 2007. 

A. Up until the early years of this century, I think. 15 

Q. Now your evidence at paragraph 7, this is your first brief of evidence, talks 

about the Kaipara enquiry, and you annex reports from Phillipa Wyatt and 

Dr Don Loveridge.  My assumption is, but this is a chance for you to 

correct it if its wrong, that this was part of you giving evidence to show a 

range of material that was available to OTS, that’s the purpose of you 20 

mentioning the work by Wyatt and Loveridge here? 

A. That would have been the purpose of doing it.  Dr Loveridge was a 

contract historian with the Crown Law office, and he I believe provided a 

lot of advice to the Office of Treaty Settlements as the Ngāti Whātua 

negotiations developed. 25 

Q. But in the sense he obviously enough is critical – well, I think probably 

everybody already understands that he was critical of the Wyatt work in 

at least one of his pieces of writing.  But your evidence is not, you’re not 

kind of the video referee, if I can use language that crops up elsewhere, 

on whether anyone’s right or wrong, or are you? 30 

A. I've not attempted to be the video referee.  It’s – my understanding is that 

I'm a witness of fact to identify what the Crown considered and why the 

Crown reached the view that it reached. 
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Q. And I will attempt in my questions to respect that distinction, and if you 

don’t think I am then you can tell me, or somebody else will tell me, but 

thank you for clarifying that, and hopefully not breaking that proposition, 

the Wyatt piece you may recall was originally done for Ngāti Whātua o 

Kaipara? 5 

A. Yes. 

Q. And am I right and can you recall that it had a particular focus on the idea 

of there being an alliance between Ngāti Whātua broadly and the Crown, 

and focussed on the period from 1840 to 1869? 

1100 10 

A. I believe that that, it did have a focus of that nature, and Dr Loveridge 

strongly disagreed with Ms Wyatt’s arguments. 

Q. Yes, his conclusion that there was no such alliance or no such special 

alliance, wasn’t it? 

A. Yes. 15 

Q. And I think that work says it’s done for the Crown Law Office as opposed 

to being done for OTS.  Do you recall? 

A. I think generally in the Tribunal the Office of Treaty Settlements is the 

representative of the Crown.  OTS has the mandate to settle Treaty 

grievances and instructs Crown Law in the way that the Crown will be 20 

represented at Tribunal inquiries. 

Q. You probably don’t recall this but that report by Dr Loveridge that’s 

referred to in your paragraph 4 is dated April 2001 and to the best of my 

knowledge it doesn’t cite, and I’m assuming it preceded Professor Stone’s 

2001 book? 25 

A. Yes, it did, and I think Dr – from memory Dr Loveridge referred to the fact 

that that book was forthcoming and would undoubtedly be very useful to 

anyone looking to understand the history of Tāmaki Makaurau. 

Q. And then at paragraph 11 you refer to a second piece of work by 

Dr Loveridge commissioned by OTS this time which reviews work by 30 

Stirling, correct? 

A. Yes. 

Q. And the work by Loveridge is dismissive of Stirling’s work? 

A. It is severely critical of it. 
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Q. And among other things it criticises the failure of Stirling to refer to Stone’s 

book? 

A. I believe Professor Stone’s book had been published by the time 

Mr Stirling – just need to read this… 

Q. But do you recall that Loveridge is specifically critical of the fact that 5 

Stirling doesn’t cite the Stone book? 

A. I believe that he was, yes. 

Q. Obviously you’re aware of the Stone book from 2001.  Is it a book that 

you had to engage with? 

A. It’s a book that I have a copy of and have read, yes. 10 

Q. And in your view is Professor Stone a well-regarded historian? 

A. I would say so, yes. 

Q. And is that book From Tāmaki Makaurau et cetera a well-regarded piece 

of historical work? 

A. In my understanding, yes.  15 

Q. My current impression is that it hasn’t been superseded as if it were a 

standard historical work on that development of Auckland and the periods 

he discusses.  Is that your understanding? 

A. It’s a leading piece of work.  Just because something’s a leading piece of 

work doesn’t mean that it’s the universally accepted textbook on every 20 

issue. 

Q. Go on.  What does it mean if it doesn’t mean that? 

A. Well, I think that historiography is – and historical interpretations are 

always moving, histories are always being reconsidered and new 

perspectives are brought to the evidence, sometimes new evidence is 25 

uncovered.  And that’s something that is almost certainly true for most 

aspects of historical study and most topics that are studied by historians 

pretty much all over the world. 

Q. We have in this case and in the issues that you know we’re concerned 

with something slightly different though to many parts of the world.  30 

Historians are normally greatly assisted by some written record, correct? 

A. Well, yes, most historians do work from the written record. 

Q. And so we have an issue about not having written records from, say, the 

18th century. 
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A. Yes, that’s right. 

Q. So am I right to think – 

A. I mean there are specialists at recording oral traditions but – 

Q. Understand that. 

A. – the lack of evidence from the 19th century, early 19th century, is an issue. 5 

Q. Right.  It adds complexity to the work that has to be done to make – 

A. Yes. 

Q. – sense of the stuff?  So when you were describing Stone’s book as a 

leading, can’t remember your actual phrase, a leading work, am I right to 

assume that’s because it took the available evidence and assessed it in 10 

accordance with a rigorous historical framework, within a rigorous 

historical framework, to produce both the summary and, at least with 

some qualifications, conclusions, is that why it’s a leading work? 

A. I think that’s probably a reasonable proposition.  Professor Stone was 

obviously a professor at Auckland University.  He was very familiar with 15 

historical method and considered skilled enough at it to have become a 

professor. 

Q. Yes, but it also engages fully within the available written material, doesn’t 

it? 

A. It does engage with the written material, yes. 20 

Q. And in the nature of things, am I right that there is no additional written 

material that future historians are likely to engage with? 

A. I wouldn’t assume that you’ll never find new sources and I’m not sure, I 

can’t remember from reading the book, whether it engages with all of the 

historical evidence that has been assembled for this inquiry.  So I don’t 25 

know, for example, if it engages with, although it does have an extensive 

discussion of Te Wherowhero and Waikato-Tainui, the extent to which it 

engages with all the evidence of their presence in Auckland I’m not sure 

of.  And then – and I think in this litigation as well we have Te Ākitai who 

are not present in the record, so there are gaps. 30 

Q. Sure, but you’ve drifted away from my question somewhat.  My question 

was about additional – well, I think it was, hope it was – about additional 

written material.  If it wasn’t, it was meant to be.  They’re not making the 

stuff anymore is the short point, isn’t it? 
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A. No, no.  There is a finite level of material but sometimes you find that 

someone has a diary that dates back to the 19th century that’s been in 

private ownership.  Professor Stone did this work in 2001 which is before, 

for example, sources such as Papers Past which is an electronic 

database of all New Zealand newspapers from 1840 to 1945 became 5 

available.  There could easily be sources in there which someone working 

from this period hadn’t seen.  I would think that it’s likely that he traversed 

the majority of sources but I wouldn’t assume that he’s traversed 

everything. 

Q. But some of the matters you mentioned by way of omission, those are 10 

really matters about people making submissions and trying to draw 

inferences, aren’t they? 

A. I’m not sure what you mean. 

Q. Well, you mentioned the absence of people, Waikato-Tainui or Te Ākitai.  

That’s obvious on the face at one level of the Ōrākei minute books to the 15 

extent it’s true, correct? 

A. Yes. 

Q. So then the question is what inferences can you draw or submissions can 

you make, there’s no new historical material on that as such? 

A. Well, you can try to make omissions on it but sometimes I think as a 20 

historian it’s necessary to be aware of the limitations that absence of 

evidence can impose. 

Q. Now I’m not sure if you overlap with this individual or not but the name 

Jay Eden I presume will mean something to you? 

A. Yes.  I didn’t overlap with him but I do know who he is. 25 

Q. And my assumption is that he is, or was, an historian within OTS? 

A. Yes.  

THE COURT ADDRESSES WITNESS – MICROPHONE (11:10:00) 

CROSS-EXAMINATION CONTINUES:  MR HODDER 

Q. So if we can pick up please, with some nervousness, 308.05290, and you 30 

discuss, well it’s referenced in your paragraph 13, if it helps. 

A. Yep. 
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Q. So again if we just blow the top half up so we can a bit of a range of it.  

So this is an April 2006 memorandum which you are referring to, and if 

we go to, it tells us what the purpose is in the first paragraph, it’s an 

assessment of the historical interests of Ngāti Whātua Ōrākei and 

overlapping iwi and areas proposed for exclusive redress for Ngāti 5 

Whātua Ōrākei.  If we go please to page 5295, there’s a long section, it 

runs as far as I can tell from paragraphs 27 to 57, that deals with proposed 

exclusive cultural redress.  So can we go through until we get to around 

paragraph 57, please?  And so this in paragraphs 56 and 57, well let me 

back up one.  Did you glance at the report in the course of preparing your 10 

evidence? 

A. I have read the report when I was preparing the evidence, I don't 

remember every nook and cranny of the report. 

Q. No, and I'm not going to ask you to read every nook and cranny of the 

report.  But essentially in paragraph 56 it says that Ngāti Whātua Ōrākei 15 

has a dominant historical interest in six sites, and at paragraph 57 it says 

they share the historical interest with Waikato in relation to two sites.  

That’s the essence of that conclusion, isn't it? 

A. That looks like that’s what those two paragraphs say. 

Q. And do I understand that these days, nobody in your historians writes that 20 

way? 

A. That is correct, the Tāmaki Makaurau settlement process report by the 

Tribunal was severely critical of the way that this memo drew conclusions 

about dominant interests and predominant interests.  I think they said that 

they did not know what the term “predominant interest” means. 25 

Q. Well again I'll come back to those.  So that’s the idea of an exclusive area, 

you may recall, that wasn’t an original idea, at least not at that time.  So 

if we go to 309.06138.  What I'm trying to get to is, 6140.  Back up to the 

first page please.  Right, so we just again, so we can read the top half.  

So this is a bit earlier than the thing we just looked at by 12 months, but 30 

in terms of the cast, can you help us with whom those three individuals 

are?  Nicky Edwards? 

A. I don't know who Nicky Edwards was. 

Q. Dean Cowie? 
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A. Dean Cowie I believe was a negotiation manager. 

Q. And Rachel Houlbrooke? 

A. Rachel Houlbrooke I believe was also a negotiation manager who may 

have been managing the policy team at this time. 

1115 5 

Q. Right, so if we then go please to page 6140.  The first sentence under the 

heading talks about proposing to offer Ngāti Whātua effectively an RFR 

area over their core exclusive area and an RFR over certain properties 

outside this core area.  Now again you may not be able to help us but in 

terms of a core exclusive area, my assumption is it’s based on some 10 

historical work.  Are you able to assist us? 

A. I would imagine that that is based on historical work.  I think the historical 

work that was done during the Ngāti Whātua negotiations extended over 

several years and there was, I suppose, the final amalgamation of all the 

work that was done in the April 2006 memorandum that we were looking 15 

at before which brought all the previous threads together. 

Q. Okay let’s look at 332.21110.  This is just a little after the one we just 

looked at, it’s the 1st of April 2005.  I don’t think this is one that you 

mentioned, do you recall seeing it?  I’m sure you looked at vast amounts 

of paper so no criticism if you don’t but do you recall looking at this one? 20 

A. I do recall looking at that.  My sense of the negotiation was that, as I say, 

there had been a number of years’ work that went into it.  There were a 

number of memorand – or there were several memoranda such as this 

one where Mr Eden I suppose was developing his understanding and 

informing the negotiation team of where he was landing and in that way I 25 

think trying to contribute to their thinking I suppose about the development 

of redress but, as I was saying before, all the different threads were 

brought together in his 2006 memorandum so it seemed to me to be more 

useful to focus on the 2006 memorandum as the culmination of the work 

and the document that expressed the conclusions that were reached that 30 

informed the, I suppose, the final decision to go ahead and offer the RFR.  

That’s my understanding from the papers as someone who was not 

personally involved in it. 
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Q. Did you come across anything that looked as if his work had been peer 

reviewed or QAed, in your language? 

A. I understand that it was QAed.  I’ve not seen documents but from 

discussions with people who have spoken to other people, I understand 

that it did go through and probably several of his doc – of Mr Eden’s 5 

documents did go through what was called QA Panel, at the time. 

Q. And that wouldn’t be surprising for an organisation such as OTS was 

before you joined it, as well as afterwards, correct? 

A. Well I mean there was a QA panel which was sort of the wise heads 

around the office brought in to – 10 

Q. Okay.  Can we go down to paragraph 12 which I think is on page 21112.  

Just on the topic of names, the second sentence refers to Alan Ward, 

you’ll be familiar with that name? 

A. Yes. 

Q. Or possibly the individual? 15 

A. I have met him, he died several years ago but – 

Q. Sure.  Would you agree that he was also a well-regarded historian? 

A. Yes he was. 

Q. And he worked in this area quite a lot? 

A. He did a lot of work for the Waitangi Tribunal and for claimant groups.  He 20 

was an eminent historian for one of the historical accounts that I 

negotiated. 

Q. I didn’t ask you about tangata whenua before when I was asking about 

various customary concepts.  Is tangata whenua a phrase that is now – 

how does it feature in the current constrained vocabulary? 25 

A. I’m not aware of a sort of prohibition of it, I don’t see it very often. 

Q. Well you’d agree that it has a degree of, or at least there’s some room for 

debate about precisely what it means? 

A. Yes. 

Q. One version being that it’s the people with mana whenua – 30 

A. Yes, yeah. 

Q. – the other being the people who have, who have – 

A. And that would be why I don’t see it very often. 
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Q. Yeah and the other one has associations of something different and a 

probably lesser kind? 

A. Yes. 

Q. So paragraph 19, Mr Eden suggests that by 1843 or 1844, Waikato-Tainui 

held a dominant position in Remuera and Mt St John Area.  Now again 5 

I’m taking it that that’s the kind of language that we don’t see anymore? 

A. That is the kind of language we don’t see anymore. 

Q. And then the discussion of other groups – I’ll go back one step.  The 

purpose of this paper is to assess a range of groups in Tāmaki Makaurau, 

correct? 10 

A. The purpose of the paper should be stated in its opening paragraphs. 

Q. Well let’s go back to the beginning, 2110.   

A. So it’s intending to assess the historical interests of overlapping claimants 

within the Ngāti Whātua o Ōrākei area of interest. 

Q. Right so this is a document that assesses the interests of a range of 15 

groups within Tāmaki Makaurau who might have interests in Tāmaki 

Makaurau and then it applies words like “dominant’ to some of those, 

correct? 

A. Yes. 

Q. So I think we understand that the word “dominant” doesn’t get used 20 

anymore but are there works that go through and make these kind of 

direct assessments, one against the other or that doesn’t happen either? 

A. I’m sorry can you repeat that question? 

Q. These days, post 2007 or 2008 say, does Te Arawhiti produce works 

which go through and assess a range of groups effectively against each 25 

other in terms of interests? 

A. There are, there will be memoranda that assess the interests of 

overlapping groups in particular.  The approach would be to try certainly 

not to talk to discuss predominant interests and generally speaking, most 

memos would probably try to avoid discussions about relative, about 30 

relative interests as well. 

Q. If we move on please to 309.06158.  Thank you so this is a, are these 

called briefing papers, that the right word, to ministers from OTS?   

A. It’s a report to the Minister. 
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Q. A report, okay.  And in terms of the contact list, we have the names, well 

we have the name of the director and then we see Rachel Houlbrooke 

and Dean Cowie whose names we saw in that earlier document? 

A. Yes. 

Q. And I believe this document is signed by Ms Houlbrooke at the end of it, 5 

but we’ll come to that.  But in her status as a manager, that would be what 

you would expect? 

A. Yes. 

Q. If we go then to page 6162.  So the – 

1125 10 

A. I should say, that would be what, must’ve been normal at that time.  I think 

today most papers to the Minister, most reports to the Minister would be 

signed out by a deputy director or by the director herself. 

Q. Okay, second sentence: “Preliminary historical research and assessment 

indicates that it would be possible to offer the Trust Board an area of RFR 15 

over their core exclusive area.”  Now that, as I understand it, reflects, it’s 

consistent with documents we’ve seen so far, correct? 

A. Yep. 

Q. And so again, that and what I’m partly driving at is that at this point in 

history, the work of historians within OTS is contributing to the advice that 20 

goes to ministers about how to deal with Treaty settlements, correct? 

A. Yes it is. 

Q. Including assessments of where there might be a core exclusive area? 

A. That’s what’s happening at this time and obviously the Tribunal took 

umbrage at the approach that was being used. 25 

Q. You mentioned Professor Brooking – 

A. Yes. 

Q. – in your evidence at paragraph 31 and I think you tell us that he was 

brought in to review the AHA or draft AHA, is that correct? 

A. Yes. 30 

Q. As I read his evidence – well firstly, does the document itself which is at 

332.21006, it doesn’t have a date on its face but we do have a document 

and just for the record that document is at 346.30559, you don’t need to 

go there just for the moment but 346.30559 is a letter from August 2005 
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where Mr Hampton who I think we saw was the director of OTS, sends a 

copy of the Brooking commentary to Sir Hugh Kāwharu? 

A. Yes. 

Q. In terms of your understanding of the chronology, does August 2005 

sound a useful way of ranging the Brooking work? 5 

A. I imagine that the report was forwarded on to Ngāti Whātua pretty soon 

after it was received. 

Q. So we can assume it’s sort of mid 2005ish? 

A. Yeah but the general practice today, you would expect an eminent 

historian review to be forwarded to the claimant group within two days at 10 

the most. 

Q. So back to 332.21006.  So he, among other things, he was fairly evidently 

provided with work by Loveridge, correct? 

A. Yes he was provided with work by Loveridge.  The Tribunal I think in the 

Tāmaki Makaurau Settlement Process Report actually criticised the 15 

Crown for not providing all of the work that Loveridge did.  

Q. Well whatever work it was that was provided, he, Brooking, was critical of 

it, correct? 

A. Yes he was. 

Q. But he was retained as an eminent historian to undertake a fresh look to 20 

make sure that the Crown wasn’t apologising for something it shouldn’t 

be apologising for, I understood that’s what the role was? 

A. From the Crown’s perspective, yes, it’s as I’ve understood eminent 

historian reviews, it’s about being able to provide assurance to Parliament 

and to the public that a Treaty settlement and the redress that is conveyed 25 

is being conveyed for good public purposes and that it’s not just a waste 

of money and redress being provided for no good or valid reasons 

whatsoever. 

Q. And his report, as we can see from the first couple of lines, thought that 

the Ngāti Whātua account was a compelling account, didn’t he? 30 

A. He was very critical of the account.  He certainly thought that Ngāti 

Whātua – 
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Q. Sorry, he thought the way in which the account recorded was inadequate, 

he thought that the Ngāti Whātua claim, their account of the claim was 

very strong, didn’t he? 

A. He thought, yes, he thought that Ngāti Whātua had very strong claims. 

Q. If we go to 21017.  As I read this, this is his summary of what he’s 5 

discerned coming fresh to this exercise, that’s his general summary 

page? 

A. Page 12? 

Q. Yeah.  He’s summarising the story that should be being told? 

A. His view of the story that should be being told, yes. 10 

COURT ADJOURNS: 11.31 AM 
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COURT RESUMES: 11.48 AM 

CROSS-EXAMINATION CONTINUES:  MR HODDER 

Q. So Mr Macky, we were looking at the eminent historian critique by 

Professor Brooking and I think elsewhere in this work, Professor Brooking 

references the work of Professor Stone, do you recall that? 5 

A. I don’t recall that specifically but I wouldn’t be surprised if he did. 

Q. And at the bottom of this page, he references the work of Angela Ballara 

and her book Taua, correct? 

A. Yes. 

Q. And she too is a well-regarded historian? 10 

A. Yes she is. 

Q. And that book is a well-regarded piece of historical analysis? 

A. Yes it is. 

Q. What you say at paragraph 32 of your evidence is that and in paragraph 

31 you’ve explained that one of the issues that Professor Brooking was 15 

critical of from Dr Loveridge was this issue around the transactions 1840 

and afterwards in land were conditional gifts or sales and then at 32 you 

say: “Ultimately, the Crown did not agree with Ngāti Whātua Ōrākei’s 

account of the early transactions.”  Now I appreciate again that this is 

before your era but does a documentary record that you reviewed explain 20 

why the Crown didn’t agree? 

A. I believe that there is a memorandum which summarises the Crown’s 

view on tuku whenua after the Crown and Ngāti Whātua had agreed that 

the Crown would go away and consider its opinion of this issue and I think 

that’s from early 2006 and it is I’m pretty sure one of the attachments to 25 

my brief. 

Q. Oh okay well we might come back to that.  Let me then carry on just briefly 

on this, so I think there’s a document at 307.04693.  So this is again Jay 

Eden October 2005, again I don’t think you mentioned this but I’m 

assuming that’s because you had mentioned the April 2006 document as 30 

being the summation of what came before, would that be correct? 

A. Yes I think this is one of a series of documents that finally culminates in 

the April 2006 document. 
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Q. Sure.  If we go then please to 332.21121.  So this is, I think we might’ve 

touched on this yesterday, this is a document from Te Puni Kōkiri, if we 

go to the next page please, you’ll see that it’s covering aspects of 

Auckland and it’s dated February 2006, if we go to the next page please 

and the one after.  Perhaps blow up the first couple of paragraphs, thank 5 

you.  And you’ll see 1.1.1, or the purposes, if you just read that to yourself.   

A. Yep I’ve read that. 

Q. Now my recollection is yesterday you didn’t recall that TPK had any 

particular role in relation to settlement analysis or had any historians, did 

I recall that right? 10 

A. My understanding is that TPK does not engage in, is not responsible for 

settling Treaty claims.  TPK has a role in the mandate process and yeah 

which is – I’m not the greatest expert on their role in the mandate process.  

This to me looks like a document that is produced for TPK who have a 

role in the mandate process and helps them to understand the context 15 

that they’re working in, in that process.  I think there were a number of 

these profiles done around different parts of the country and they were 

around at OTS when I started in 2009 but I’m not aware that these were 

an alternative view, approach to the history and Crown apology redress 

for example that the Crown, that OTS was responsible for. 20 

Q. On the face of it, it looks like it is an historical analysis, do you agree?  Or 

it’s informed by the historical analysis? 

A. It looks like it’s identifying why claims identifying relevant Treaty findings, 

relevant Crown concessions it looks like it has an overview of history and 

I should think that all of those features would be useful to TPK staff 25 

working in the mandate process. 

Q. Right but you don’t know whether it was informed by work done by OTS 

at the time or otherwise? 

A. Well if it’s referring to Crown breach concessions, then those concessions 

would’ve been developed by OTS.  The extent to which OTS and TPK 30 

cooperated on this, they may have done, I don’t have personal knowledge 

of that.   

Q. And since your arrival at OTS, there’s no kind of inter-historian 

connections between TPK and OTS, is that correct? 
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A. Not that I’m aware of, I’m not aware that they have historians working on 

Crown apologyesque type issues. 

Q. Does that mean that the way that you see the OTS historians’ role is to 

focus on Crown apology issues? 

A. That’s the core part of the role but it’s not the only part of the role. 5 

Q. No, I didn’t think so. 

A. It is also essentially to provide advice on all historical aspects of Treaty 

settlement negotiations, so the Crown apology in many respects is the 

foundation of any settlement and it explains why the settlement is 

happening, why it is necessary.  Historians will also be involved in 10 

customary interest memos as we’ve discussed, will be involved in the 

develop – usually involved in the development of claimant definitions, 

involved in assessing and reviewing statements of association, giving 

negs teams general advice on historical issues, giving historical advice 

on ministerials that have, that will pose questions to the Government 15 

about historical issues.  Sometimes writing or contributing to ministerial 

speeches.  So you know, just generally the historian team is giving advice 

on all aspects of the history that OTS and now Te Arawhiti has to engage 

with. 

Q. Sure, isn’t it essential to almost all of that work that there is an 20 

understanding of the historical landscape in a general sense – not just a 

general sense, that diminishes it, in a relatively clear sense before you 

can start thinking bout what does or doesn’t go into an apology, for 

example? 

A. It is certainly ideal to have a sense of you know who the claimants are, 25 

where the claimants are, what the relationships are in the area that you’re 

looking at and what the general history in that area is.  When I say it’s 

ideal, I mean you will often find that negotiations are extending over many 

years and there is staff turnover but when new staff come in, it is one of 

the challenges I suppose to get up to speed with what might be described 30 

as the tribal landscape of the area that they’re working in. 

Q. Can we go to 21132 please.  I take it you haven’t seen this document 

before, we’re still with the TPK document.  I mention it only to say that 
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this is a sort of a narrative, and so for example the second paragraph is 

referring to Ward, it’s referring to Ballara et cetera? 

A. Yeah it does look like a historical narrative to me.  The extent to which it 

was used, it may have been I would expect was probably read and 

historians were aware of it.  5 

Q. Sure, well I mean the reason for raising it with you is I’m trying to establish 

whether it fertilised or cross-fertilised work at OTS or was – 

A. There were copies of these reports at OTS when I was there, so I suspect 

that the historians at OTS in the years immediately before I started would 

probably have bene aware of these documents and drawn from and tried 10 

to learn from them. 

1200 

Q. And then just going back to 308.05290.  This is the April 2006 Eden 

memorandum.  If we can go please to page 5308.  And so paragraph 82 

and 83 are discussing what there might be in terms of an RFR area and 15 

the language used in both paragraphs is “strong historical interests” and 

in the second paragraph “strong or at least shared historical interests”.  

Has that language also gone since 2007-ish? 

A. I don’t – I think you will sometimes see descriptions of both strong and 

shared interests.  I don’t think that’s, to use your words, gone in the same 20 

way that predominant interests has gone.  But I think if you were drafting 

a memorandum and describing one iwi’s interests as strong, then you 

would need to think very carefully about any implications for relative 

interests if there were overlapped groups in that area. 

Q. And then if we go please to 309.06182.  So this is a paper going up to the 25 

Prime Ministers and other Ministers on the 19th of May 2006 from OTS.  

And if we go to paragraph 13 please, and then on to the next paragraph, 

15, yes, so 15(a) talks about the RFR covering Ngāti Whātua Ōrākei’s 

core area in Central Auckland the RFR area.  In terms of the change in 

semantics or vocabulary since 2007 and 2008, do your group of historians 30 

refer to things like “core areas”? 

A. They do sometimes, yes.     

Q. And what’s that in contrast with?  That would be in contrast to perhaps. 
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A. Well, a core area may well be where a settling group has most of its pā 

and kainga.  It may be the area that it identifies with the most.  But I 

wouldn’t like to say that there’s a, you know, a general formula to be 

applied across all – 

Q. Well, I wasn’t asking you to define core area except in the sense I was 5 

looking for the semantics you use to describe the area outside the core 

area.  So you’ve got a core area defined how everyone does it. 

A. Yeah. 

Q. And it conceptualises an area which has some kind of definition to it.  And 

the area outside that where there may still be other interests, how would 10 

that be described if not as a core area? 

A. I’m not sure that there’s a nomenclature that is applied to every situation.  

I would think that you might describe an area as a core area but that 

doesn’t mean that there are necessarily exclusive interests in that core 

area. 15 

Q. Can we agree that reference to core area is based on the historical 

material been accumulated to OTS to that point? 

A. I would think so, yes, and discussions with Ngāti Whātua. 

Q. So, thank you, that gets us effectively, although we need to go there, to 

the 2006 Agreement in Principle and the establishment or the definition 20 

of a 2006 RFR area.  The second purpose of your evidence you tell us is 

to discuss changes over time in the way in which OTS historians 

approach the producing of research about these matters.  And as we’ve 

already kind of flirted with, this has all been triggered – well, not all, but 

it’s been materially affected by the Waitangi Tribunal’s Tāmaki Makaurau 25 

Process Report of 2007, correct? 

1205 

A. Yes. 

Q. We better have a look at that and that’s at 319.12210.  As I mentioned to 

you during the break, if you’d prefer a hard copy of the document, they’re 30 

behind you but we can take it slowly on the screen as well.  So it will be 

in volume 309 which you’ll find about half way down I suspect.  319 sorry, 

just to confuse you, 319.  Now you spend a bit of ink on explaining that 

this report caused OTS to rethink the way it approached the overlapping 



1439 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

issues that it had been dealing with up till that point, the way in which it 

dealt with it. 

A. Yes, it had a, in many respects it was a seminal moment in the way that 

OTS historians approached their work and the report had received a lot 

of publicity and I think caused a great deal of stress in our office. 5 

Q. Yes I’m not surprised.  The report operates or it has two themes to it, I 

suggest and I’ll invite you to agree or not, the first theme is that there were 

process problems in the way that the Agreement in Principle with Ngāti 

Whātua Ōrākei had been developed because there hadn’t been open and 

full consultation with other groups that might be interested, agreed? 10 

A. I’m not over the top of all the details of the report but that is my general 

understanding.   

Q. Right and one of the purposes of pausing in its tracks and the phrase is 

the Ngāti Whātua Ōrākei move towards settlement was to allow that 

process to be effectively started again or repaired, wasn’t it? 15 

A. That’s consistent with what I understand. 

Q. There’s a second aspect to the report, I suggest, which is where it 

comments on the analysis that led to the Crown getting to the point it had 

and it’s that second aspect which is where the OTS historians’ work 

comes under scrutiny, do you agree on that? 20 

A. Yes. 

Q. And I suspect this wasn’t particularly happy reading for OTS historians.  

Just tell me in terms of your timing, you arrived just after this right? 

A. I arrived about two years after this. 

Q. And were you at Crown Law before that, is that right? 25 

A. I was at Crown Law before this, yes. 

Q. So you weren’t unaware of this at Crown Law? 

A. I was not unaware of this at Crown Law, yeah I mean Dr Loveridge is 

referred to extensively in this report and I did work on the same floor, in 

the same general large office as he did. 30 

Q. So if we go to page 12305.  And again I’m assuming but I should check 

this that you have looked at this both some time around the time it came 

out and you probably looked at it when you were preparing your evidence, 

is that right? 
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A. I have read this, I am not – this part, not in the last few days. 

Q. No no, I understand that.  But you recognise this as being chapter 4 which 

is the findings and we’re looking at the summary of findings, agreed? 

A. Yep. 

Q. And what I’ve been putting to you effectively is that the first five bullet 5 

points are really about process but then when we get to the third bullet 

point in the right-hand column, it morphs into discussing cultural redress 

and the proposition is that officials were in no position to assess the 

potential strength of others’ claims to exclusive interests in those sites.  

That’s the first point, so that I take it has been interpreted by OTS as a 10 

reason to be cautious about assessing the potential strength of claims to 

exclusive interests, as between different groups? 

A. Well this is a summary bullet point, some of the commentary in the body 

of the report that underpins I suppose this bullet point has tended to be 

what people’s attention is drawn to. 15 

Q. You mean historians look at stuff that mentions historians? 

A. Well they look at stuff that impacts o their work.  So, you know, saying 

that providing redress or sorry not providing redress to a group that has 

a layer of interest in an area where another group obtains exclusive 

redress is contrary to every principle of tikanga or every aspect of tikanga 20 

that we can think of. 

Q. We’ll come to that, no doubt that phrase will get its own place in 

New Zealand lore, L-O-R-E.  In any event, the point I’m raising with you 

in relation to this bullet point is that there’s a question raised at least by 

the Tribunal about the ability to assess the potential strength of competing 25 

claims to exclusive interests, agreed? 

A. Yep. 

Q. And up to that point though, that’s what Mr Eden had been doing, and 

others? 

A. Yes, yep. 30 

Q. And in the next bullet point, talks about a predominance of interests and 

it goes on to say that idea of predominance is not in any way applic – 

double negatives I think, it’s inapplicable to cultural redress. 

A. Yeah. 
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Q. So that’s another lesson for OTS historians as you read this document? 

A. Yes. 

Q. So predominance language goes.   

A. Well that’s the Crown I think accepts the Tribunal’s recommendation that 

using that kind of language is inconsistent with the Crown’s Treaty duties. 5 

Q. And then if we move on a bit to page 12309, on the left-hand column you’ll 

see in the first bullet point criticism of a lack of awareness of the Crown’s 

obligations to comply with tikanga.  You may recall that as well? 

A. I recall the Tribunal saying that, yes. 

Q. And then at the end of that bullet point, it says particular attention to 10 

tikanga is required under the Crown’s Treaty duty when the kaupapa is 

Treaty negotiations and settlements, that’s the broad proposition? 

A. That is the Tribunal’s proposition. 

Q. But at one level, might we agree that this is really a question of saying we 

want more tikanga from OTS rather than less, isn’t it, more attention to 15 

tikanga? 

A. Well it’s more attention to what the – so the Tribunal’s view of tikanga, but 

it does bring out that there is conflicting tikanga between different groups.  

And it gives some pretty clear indications of approaches that it considers 

to be inconsistent with tikanga. 20 

Q. That’s right.  Referring to page 12310, that first bullet point in the 

right-hand column: “The Office of Treaty Settlement’s lack of interest in 

coming to grips with whether the Treaty claims of the other tangata 

whenua groups are well founded undermines confidence in the process.”  

That’s a different point, isn’t it?  The point there being that OTS should be 25 

interested in coming to grips with whether the Treaty claims of other 

tangata whenua groups are well found, isn’t that what it’s saying? 

A. Yes, I mean I think OTS is always interested in coming to terms with 

whether the Treaty claims of other groups are well founded.  I think there 

is a sense from the report that the Tribunal felt that other groups were 30 

disadvantaged by the Crown seeking to understand and settle Ngāti 

Whātua’s claims before it did so for the other groups that had overlapping 

interests with Ngāti Whātua. 
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Q. I understand that but that’s not quite answering my question.  The 

question is that this is a proposition that says that OTS does have the job 

of coming to grips with whether Treaty claims are well-founded, it hasn’t 

had a process criticism saying: “You didn’t do that here because you 

didn’t get to grips with other groups’ claims” – 5 

A. Yes, I mean that – 

Q. – it doesn’t say: “You don’t come to a view about those claims,” does it? 

A. It is saying that, yeah. 

Q. So, in effect the proposition there at least is that OTS and their historians 

should be working out whether tangata whenua groups’ claims are well-10 

founded? 

A. Their Treaty claims are well-founded, ultimately that is what OTS 

historians, that’s one of their core roles in the process. 

Q. And then on page 12314 in the right-hand column in the second bullet 

point, it talks about the question that OTS posed itself about exclusive 15 

redress in the maunga was whether Ngāti Whātua Ōrākei’s were the 

predominant interests in the maunga: “We think this is often the wrong 

question where cultural redress is concerned, but always the wrong 

question where there are multiple interests in maunga.”  So, does that, 

was that interpreted as you understand it by OTS and its historians as 20 

being a proposition that one couldn’t’ explore the issue of predominant 

interests in maunga where there are multiple interests? 

A. And I think that was interpreted I suppose to phrase that more positively 

in terms of OTS needing to understand all interests which are described 

in the report as layers of interest and to recognise the validity of all layers 25 

of interest. 

Q. Well again we’re coming to those concepts.  At the bottom fo the page – 

let me go back, just where I was, what would you say from that passage 

I’ve just given you: “We think this is often the wrong question where 

cultural redress is concerned, but always the wrong question where there 30 

are multiple interests in maunga,” is there a, to put it in a not particularly 

attractive way, is there a lesson that OTS took from that particular point? 

A. Well I think that the lesson is to consider all of the multiple interests and 

to recognise the validity of all the multiple interests. 
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Q. And that goes back to the previous point we were discussing on the 

assumption or rather after being tested to make sure that they’re well-

founded? 

A. Um… 

Q. It’s going back to what we were looking at, 12310.   5 

A. I think the term “well-founded claims” is one that I’ve generally associated 

with well-founded claims against the Crown for Treaty breach.  I probably 

need to have another look at that if it’s, if you’re saying that well-founded 

claims means well-founded claims of customary interests.  

1220 10 

Q. Well, in your current reading, do you think the passage we’re looking at 

on page 12314 about questions of multiple interest in maunga, means 

that those interests don’t have to be well-founded?  You can have non 

well-founded interests in maunga?  To which the Crown is to have 

regard? 15 

A. I think – I don’t think that the mere assertion of an interest is something 

that OTS wouldn’t accept, you’d want to see corroboration from other 

sources about what the interest is but I don’t, you know, I suppose “well-

founded” is a claim, is a term that you might use but in Treaty terms but 

in the day-to-day work that we do when we use the term “well-founded,” 20 

it is generally referring to the claims against the Crown for the Crown 

breaching the Treaty being well-founded. 

Q. Well let’s try and use a different phrase.  It’s a bit of a semantic minefield 

you work in but if we said “credibly based,” would that help? 

A. Credibly based claims, yeah. 25 

Q. So the proposition about interests and maunga, they have to be credibly 

based claims of interest, that must be the case isn’t it? 

A. Yes I think it might’ve been said in Mrs Anderson’s evidence about the 

mere assertion of claims not enough.  

Q. And then at the bottom of the page that we’re looking at, 12314, you’ll see 30 

the sentence beginning: “Great caution must be exercised in dealing with 

such places simply as land assets,” and here we’re still talking about 

maunga, “or in accordance with any determination of predominance not 

generated by those who hold the interests.  Where there are layers of 
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interests arising from the connection with the maunga of different groups 

through time, how is it possible to grade those interests?”, is the rhetorical 

question.  So can I ask you whether in terms of that, which is also a pretty 

well-known phrase from this report, whether that has been interpreted as 

applying only to maunga or it’s a more general proposition? 5 

A. It’s something that specifically applies to maunga which are of great 

cultural importance but it is also something that is, I think, more generally 

applied in situations where there are valid int – or there are what are 

regarded as valid interests in any piece of land that might be considered 

as redress. 10 

Q. So that leads me to the question which I’ve been getting to for a while 

which is, was this understood do you think by OTS and its historians as 

casting doubt on the ability of historians and OTS to grade interest which 

were effectively in competition? 

A. I think it probably was casting doubt and when you look at the guidelines 15 

for OTS historians that were on the toolbox and if they’re not an exhibit to 

my evidence, then they will be in the common bundle somewhere. 

Q. We’ll be going there, don’t worry. 

A. Yeah.  But they do say that great caution must be exercised before 

conclusions are drawn about relative interests.  So I think the Tribunal 20 

report is a warning that great caution must be exercised. 

Q. And that’s reinforced, that caution, by the last few lines above the box: 

“The various interests differ in kind as well as intensity and are not 

susceptible to a qualitative assessment of any sort – certainly” – 

THE COURT ADDRESSES MR HODDER – PAGE REFERENCE (12:24:10) 25 

CROSS-EXAMINATION CONTINUES:  MR HODDER 

Q. So the last three lines above the box: “Not susceptible to a qualitative 

assessment of any sort – certainly not one that is made by outsiders.” 

A. Yep. 

Q. That again looks open to the interpretation that says historians, including 30 

OTS historians and OTS itself, may not be capable of making a qualitative 

assessment where there are multiple interests? 
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A. I think that is the implication of that text, yes. 

Q. And was that a main, I’m sorry to use this word again, but a main lesson 

that OTS drew from this report? 

A. I think that it probably was.  Where we’ve landed in terms of the way that 

we’ve approached customary interests since the report is to acknowledge 5 

that we’re not the experts in tikanga as some of this text implies.  We don’t 

draw determinations about who has mana whenua or who has 

predominant interests in a site, we do recognise all layers of interests as 

valid and we will exercise great caution and generally not do it in 

circumstances where we might be asked to draw conclusions about 10 

relative interests. 

Q. Right so reinforcing that but coming to the point you’ve mentioned a 

number of times, the very bottom of the right-hand column of the page 

we’re on, 12315, there’s a bullet point beginning: “The use of 

predominance of interests,” and if we then go on to the next page, you’ll 15 

see what I suspect is some familiar text where the Commission goes on 

to say that: “Giving exclusive rights in cultural sites to one group is a 

Pākehā notion that has no place in Treaty settlements.” 

A. That’s right yeah, it is a very well-known quote. 

Q. And where there are layers of interest in a site, all the layers are valid and 20 

all the groups have connection, with connections have mana in the site.   

A. Yes. 

Q. So at least in relation to cultural sites, has that been taken by OTS as 

effectively a warning not to get involved in mana whenua where there are 

layers of interest? 25 

A. I think that’s probably a pretty fair deduction from this text.  I would note 

that this is not the only time that the Waitangi Tribunal or that different 

Waitangi Tribunals have warned against providing exclusive redress in 

situations where there are multiple claims to the same land.  There is the 

Chatham Islands Report and I think the Tauranga Moana Report makes, 30 

both draw conclusions that mana whenua should not be the basis for 

exclusive redress. 

Q. But this is the report that really brought about the change in OTS’ 

approach, agreed? 
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A. This is the report that had the biggest impact, yes. 

Q. Now when somebody else in my team did a word search on this report, 

they couldn’t find the word “ahi kā” mentioned anywhere.  Something 

that’s occurred to you and your team? 

A. No, I would imagine that the reason the term’s not there is that it wasn’t 5 

raised in the submissions to the Tribunal but I’m not certain about that, 

that would just be an educated guess for why the Tribunal didn’t do it but 

I would expect the Tribunal’s responding to the claims that are made to 

it.  

Q. A word search of the words “mana whenua” are referred to three times, 10 

there’s no particular discussion of what it means.  Again, a matter that’s 

occurred to you and your historians when you’ve been considering what 

this means? 

A. Well as I was saying, mana whenua is referred to in other Tribunal reports 

and I think the primary lasting lesson I suppose for historians is to be, or 15 

is basically to not draw conclusions that there are exclusive interests in 

significant cultural sites where there are other groups with valid 

overlapping interests.  And there’s probably very few sites around where 

there aren’t overlapping interests. 

1230 20 

Q. Can we agree that the, that this report doesn’t really inform us much about 

the concepts of ahi kā or mana whenua? 

A. I think it doesn’t address those concepts explicitly but the injunction or the 

recommendation against providing exclusive redress in a context where 

there are other layers of interest is a warning or a recommendation that 25 

is relevant to situations where a claimant group might be arguing that 

because of mana whenua, it should receive exclusive redress over a site 

where there are other layers of interest. 

Q. You’ll be aware that there are various parties that will contend, not without 

opposition, that ahi kā roa and mana whenua is inherently exclusive, 30 

correct? 

A. Is inherently? 

Q. Inherently exclusive? 

A. I’m aware of that argument.  It’s – 
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Q. And did I understand you to say that in effect, OTS and its historians have 

interpreted this report as rejecting that argument, implicitly? 

A. This report and other reports I would s – and you know consideration of 

the totality of Tribunal reports and the totality of the way that negotiations 

have gone and as I think I mentioned before, the Red Book states pretty 5 

clearly that the Crown is now not going to resolve issues of mana whenua 

and is not going to determine tribal boundaries. 

Q. We’ll come back to that too but you’ll agree it says it prefers not to but in 

some cases it does? 

A. (no audible answer 12:32:10) 10 

Q. Well we’ll come back to it when we get to the text. 

A. We’ll need to come back to that. 

Q. Anyway I’m exploring exactly how this works.  So am I to understand that 

from the perspective of OTS and its historians, this report in particular has 

caused OTS and its historians to think that there is no validity in the 15 

argument that ahi kā roa and mana whenua based on ahi kā roa is a valid 

tikanga concept? 

A. I don’t think that we’re in a position of rejecting particular versions of 

tikanga as being invalid.  OTS’ position as I understand it is that in Treaty 

settlements, it will not adjudicate or it will not be the video referee in cases 20 

where there is contested mana whenua and will be extremely cautious 

about the provision of or historians need to be very cautious about in 

drawing conclusions that groups have mana whenua or exclusive 

interests in overlap areas. 

Q. Right but you understand that these questions relate to a central 25 

proposition which we’re still slightly skirting.  That proposition which I 

thought we might’ve got to a couple of questions back is whether from 

OTS and its historians’ point of view, the Waitangi Tribunal through the 

2007 report in particular, has simply made untenable the argument that 

there is an inherent exclusivity in claims of ahi kā roa and mana whenua 30 

based on that? 

A. I think that the report was the catalyst for OTS to reconsider its approach 

and you know, I’m not, I wasn’t, I’m not privy to the exact pathology of the 

thought processes which have led to the current position but this report 
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certainly had a pivotal role, as I understand it, in OTS reconsidering its 

approach to the way that historians should address customary interests. 

Q. And the response, the new approach is one in which phrases such as ahi 

kā and mana whenua are no longer used, correct? 

A. Generally not, no.  But I mean it is, as you’ve pointed out, they’re very 5 

rarely used in this report. 

Q. Well not at all, really.  So can I and I appreciate this has a degree of 

awkwardness because you weren’t there in (inaudible 12:35:23) 

discussions, but let me put it this way, is it right to assume that in the light 

of this report, OTS and its historians must’ve tried to work out a role that 10 

they had which didn’t offend what the Waitangi Tribunal was trying to tell 

them in this report? 

A. The Crown has clearly taken cognisance of this report I think as Minister 

Finlayson said or Mr Finlayson, the former Minister, said in his brief of 

evidence the Crown is not bound by Waitangi Tribunal findings but the 15 

impact of this report is that I think it was the main catalyst, as I’ve 

understood it, for OTS historians to reconsider their approach to the way 

they do work on customary interests and everyone who works as a 

historian at OTS is aware of the criticisms and the conclusions that the 

Tribunal drew about the work of OTS historians, in this report.  So I think, 20 

yeah this report undoubtedly has had a significant impact on the way that 

we work. 

Q. Is it fair to say that in effect, notwithstanding what Mr Finlayson’s affidavit 

says, as far as OTS and its historians are concerned, these themes of the 

Tribunal in its 2007 report are treated as binding? 25 

A. I wouldn’t put it that way.  I would say that they have been adopted and 

taken as a warning of where not to go. 

Q. Is there anything you’ve seen that indicates that OTS and its historians 

sat down to try and work out what was left of ahi kā roa and mana whenua 

after this report? 30 

A. I’m not specifically familiar with the discussions that were had in the 

immediate aftermath of the report.  I am aware that by the time that I 

started at OTS, this report was held up as the example and the warning 

of the way that work on customary interests should not be approached. 
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Q. Well again, you’re well aware of what these questions are leading up to.  

Isn’t the position that the effect of this report on the work that OTS has 

done and the changed approach that you describe in your evidence mean 

that for all practical purposes, OTS does not engage with the concepts of 

ahi kā roa and mana whenua based on ahi kā roa? 5 

A. If those concepts are understood as providing for exclusive redress in 

areas where there are overlapped interests, then the impact of this report 

and the reconsideration of historian processes has, you know, can fairly 

be said I think to have that effect. 

Q. It’s not and I know that your work means that you necessarily relate this 10 

back to redress and Treaty redress but it goes deeper than that doesn’t 

it, it effectively negates the concept that there is a fundamental customary 

interest called mana whenua? 

A. Well there are different views, as I understand it, of mana whenua and 

the Tribunal has given a pretty clear view which OTS Has responded to. 15 

Q. Which negates that view of mana whenua? 

A. For practical purposes it probably does, yeah.  In terms of the way that 

redress is considered.  I don’t think it’s meant as a cultural judgement that 

people’s ti – that one tikanga is wrong but in terms of the way that OTS 

historians go about doing their work on customary interest memos, it 20 

means that, yeah, that they will follow pretty much the recommendations 

that are in this report. 

Q. Given what you now know, do you believe it’s possible to come up with 

an intellectually credible role for OTS and its historians which does 

include ahi kā roa and mana whenua understood in the way I’ve described 25 

as being a fundamental and inherently exclusive tikanga concept? 

A. I think that most OTS or all OTS historians are not experts in tikanga and 

should not pretend to be. 

Q. Which means that they would not seek, as it were, to take a different view 

from the Tribunal’s inherent rejection, or implicit rejection, of that form of 30 

mana whenua that I’ve been discussing with you? 

A. I think that they would seek to follow, not necessarily to follow exactly 

what the Tribunal has recommended but they would certainly be adopting 

an interest-based approach rather than a mana whenua-based approach 
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and would be looking to treat all interests as valid and not ruling out the 

validity of interest because of the exclusive interests that other groups 

might claim.  

Q. Under any circumstances, that you’re aware of? 

A. Under the circumstances that I’m aware of.  Mrs Anderson talked about 5 

Ngāi Tūhoe and Te Urewera in her evidence, so I don’t know that there’s 

no capacity to address claims of exclusive areas of interest but as a 

starting proposition the default position OTS historians are going to be 

assessing interests and are not going to consider themselves expert 

enough in tikanga to try and make determinations of mana whenua. 10 

Q. Now it won’t have escaped you that Ngāti Whātua’s case here and its 

claims for many years have been based on the idea that it does have 

mana whenua based on ahi kā roa and raupatu and intermarriage which 

does give it that exclusive customary interest in the 2006 RFR area, you 

understand that, don’t you? 15 

A. I understand that that is their claim.  The report, the Tribunal report that 

we’re looking at is a very strong recommendation I think for the Crown 

not to treat an area where the Tribunal says there are dense layers of 

interests as one where the Crown should be awarding exclusive redress. 

Q. And that’s notwithstanding that this is a report about process?  Because 20 

what you’ve just been describing is a matter of substance, isn’t it? 

A. Well, the Tribunal in this report did go to matters of substance. 

Q. Well they call it a process report. 

A. They do call it a process report but obviously it includes – 

Q. And its fundamental criticism is one of the process – 25 

A. Yes. 

Q. – that the Crown undertook because it wasn’t sufficiently informed. 

A. Yes, but – 

Q. It does include a series of comments that we’ve been discussing that says 

that there may be a question mark, or perhaps puts it more strongly than 30 

that, about whether OTS is capable of assessing different and competing 

customary interests.  Correct? 

A. That suggests to me that the Crown, the Tribunal considers that the 

Crown would be breaching its Treaty duties if in an area where there were 
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dense – where the Tribunal considered that there were dense layers of 

interests, the Crown provided exclusive redress to one iwi and thereby 

excluded the iwi with other layers of interest from receiving redress. 

Q. So from what you just told us, is it right to say that insofar as Ngāti Whātua 

Ōrākei’s arguments are as I have outlined them and you have confirmed 5 

that you understand them, as far as having those considered and 

endorsed by OTS and its historians it’s been a waste of time? 

A. What’s been a waste of time?  The… 

Q. The idea that OTS and its historians might provide advice to Ministers on 

whether the claims of ahi kā roa-based mana whenua in that RFR area 10 

are sound or not?  You just not going there? 

A. The ability to provide that advice depends on having sufficient expertise 

in tikanga to provide it.  And the position of OTS historians is that we are 

not experts in tikanga and cannot provide advice of that nature. 

Q. So if a Minister were to be seeking advice on that topic, it wouldn’t be 15 

coming from you and your historians, is that what I understand? 

A. No. 

Q. Where would it be coming from? 

A. That would be for I would think Mrs Anderson and other higher leaders in 

the office to make a decision about. 20 

Q. And so you are I think rejecting the pass, or one of the passes, that we 

were discussing the other day, so that’s really her field, you’re not in a 

position to comment about what the Crown might do or the Ministers 

might do if they’re seeking advice on that topic we’ve just been 

discussing? 25 

A. I would imagine that there would be discussions within the office, the 

historians might be asked to contribute to it, but it wouldn’t be for me to 

determine what the nature of the advice was. 

Q. So going back to a conversation we had a while back, if there was a 

thought that there needed to be somebody who was an expert in tikanga 30 

matters, that would be a decision made by the negotiation team 

manager? 

A. Probably in consultation with the relevant historian. 
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Q. And if they consulted you on the scenario I’m just discussing, you would 

be saying we, the historians, can’t help you on that, correct? 

A. If a negotiation manager – 

Q. Comes to you and says – 

A. – wanted an expert – 5 

Q. – should we get a tikanga expert, or do we need a tikanga expert, you 

would say we can’t help you on that, you’d have to find somebody else? 

A. I think that it’s very unlikely that a negotiation manager would seek to 

have advice on an issue like that.  We are not the, I think we are not the 

arbiters of rival tikanga.  And the question, as Mrs Anderson says, when 10 

you start talking about tikanga the question arises as to whose tikanga 

are you talking about? 

Q. It does.  But also raises a question of what does tikanga Māori mean, 

agree? 

A. Yeah. 15 

Q. So coming back to the role of historians under those circumstances, I 

think you say, and this is probably in your paragraphs 36 and 41, that 

historical accounts are relevant in the settlement process for the purposes 

of acknowledgements and apologies, agree? 

A. Yes. 20 

Q. And so we’d agree that those historical accounts have to be credible? 

A. Yes, we do. 

Q. And robust indeed? 

A. Sorry, was… 

Q. There was a question.  And robust indeed, was what I thought I said. 25 

A. Yes. 

Q. And that’s one of the reasons why you would be seeking, you, OTS, 

Te Arawhiti, would be seeking that eminent historian review? 

A. As I was explaining before, I think the review is generally provided – is 

generally sought to provide added reassurance.  I mean we’d certainly do 30 

our best to try and make the historical accounts robust and accurate 

before it goes to an eminent historian.  It’s not like we’re just doing 

whatever and then handing it off to the eminent historian. 
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Q. Right, in no way am I wanting to cast any criticisms or doubt about the 

analysis that you and your team do, and the proposition is that the reason 

you call in an eminent historian from outside is to confirm that the 

historical analysis is robust, agree? 

1250 5 

A. Yes and to provide an added level of public reassurance that if a question 

gets raised about a deed of settlement or a settlement legislation in 

Parliament, you know the Crown’s – and the claimants are in the settling 

group, are in a position to be able to say: “Well there’s this person who 

was independent from both of us.” 10 

Q. That’s charitably put as a form of political cover? 

A. It could be seen that way. 

Q. When you have said in your evidence and I’m really referring here to your 

paragraph 55, that assertions need to be assessed.  That’s the role that’s 

properly fulfilled by OTS and its historians?  I may have got my numbering 15 

wrong on that.  No I take that back, the page reference I’ve given you.  

Go back a different way, have you read Mrs Anderson’s affidavit? 

A. I have read it, yep. 

Q. And you recall that she quotes twice Minister Finlayson’s comment about 

a “principled historical basis”? 20 

A. Yep. 

Q. And that’s your experience as well, that that’s what’s being sought? 

A. I would assume that something like that is being sought, “principled 

historical basis” was a term that I wasn’t directly familiar with but I would 

always have assumed that something like that would be what we’re trying 25 

to achieve. 

Q. Well it sounds like a reasonable description of what your job is, you again 

collectively as historians, isn’t it? 

A. Yeah, yeah. 

Q. And that’s the purposes of you giving advice to ministers – 30 

A. Yes. 

Q. – that when they are wanting to make decisions in the Treaty negotiations 

area, there is a principled historical basis for it? 

A. Yep. 
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Q. But within that, there is a kind of a carveout insofar as you can’t get into 

tikanga in any depth, have I got that right? 

A. I think Mr Finlayson said in his affidavit that when he is considering what 

is a principled historical basis for the offer of redress, he is taking account 

of the Tribunal’s recommendations in the Tāmaki Makaurau Settlement 5 

Process Report. 

Q. And that means that all layers of interest are treated as valid, given some 

starting credible basis? 

A. It should mean that layers of interest are treated as valid, yes. 

Q. Now there’s a separate question and I’m conscious we’re getting close to 10 

– no we’re not.  I’ll pursue this line, there’s a suggestion elsewhere that 

all layers are treated as being equal, is that also one of the ways in which 

the Tribunal’s report’s been understood by OTS and its historians? 

A. I don’t believe that that is the case. 

Q. So if the interests are not equal, that means some are more equal than 15 

others, correct? 

A. Well it means that they’re all valid but there may be different strengths to 

the interests that different groups might have. 

Q. So doesn’t that imply an assessing or weighting process? 

A. It can imply, yep, it can imply a weighting process, yep. 20 

Q. Well I’m not sure about the historians’ role but it must be, mustn’t it, if 

there are ranges of redress available and there is some relationship 

between the wrong and the redress, then the greater wrong is likely to get 

the greater redress, isn’t it? 

A. I would say that that is the case, yes. 25 

Q. Now is that in your evidence, a decision that’s made solely by the 

negotiations teams or is that something which you and the historians have 

input? 

A. Well if they’re talking about a historical wrong, then the historians’ advice 

will be sought to identity that wrong. 30 

Q. But the nature – well perhaps I should’ve prefaced that question with this 

one – in assessing what an historical wrong is, isn’t it the case one has to 

understand what has been wronged, that is to say what is the interest and 

the strength of the interest that has been damaged? 
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A. That will be the case, yeah. 

Q. So there has to be an assessment of the strength of the interest that’s 

been damaged, correct? 

A. Yes. 

Q. So in the Hauraki Deed of Settlement and in the legislation, I think there’s 5 

a reference to the fact that Ngāti Whātua Ōrākei’s ability to exercise mana 

whenua had been damaged, I don’t know if that’s the exact word but it’s 

to that effect, that’s in the apology as I recall it? 

A. Yes it is. 

Q. That involves an assessment of the strength of the interest that’s been 10 

wronged, doesn’t it? 

A. I believe that the acknowledgement – I’m not sure of the exact pathology 

of how the acknowledgement was developed but I believe that it’s 

articulated in a way that it doesn’t mean from the Crown’s perspective 

that Ngāti Whātua Ōrākei had exclusive interests in their area of interest 15 

or what had been the RFR area. 

Q. Well I suspect that may be at the boundary between legal submission and 

historical evidence.  Going back to that phrase “principled historical basis” 

where I think you were accepting that it might be a very broad description 

of OTS historians’ collective role that’s to provide it, it seems to me there 20 

are two possible ways of approaching what a principled historical basis 

is.  One is a high bar which says that a principled historical basis is 

something that’s consistent with the best historical evidence available, is 

that the approach that you would see OTS historians striving for? 

A. I would see us trying to ensure that yeah there is a principled way or a 25 

principled basis, a principled historical basis for redress to be considered, 

bearing in mind that customary interests memos and historians’ 

assessments of interest do not determine redress and there are other 

factors that the Office – that Te Arawhiti will take into account. 

Q. Well let me kind of circle back in and we’ll cover this before lunch.  The 30 

word that was important in my last question was “best” in terms of “best 

historical evidence available,” which is of course an evaluative label.  A 

lower bar would be one that says it’s been tested and it’s something more 

than a mere assertion.   
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A. Well I don’t think that we assert – we are aiming at a lower bar.  I mean I 

think if you’re endeavouring to have the highest possible bar, then you 

know one of the factors that you’re going to consider is the Waitangi 

Tribunal’s recommendations in the Tāmaki Makaurau Settlement Process 

Report and the warnings against exclusive redress in areas where there 5 

are these layers of interest. 

Q. And that’s quite a nice way to finish, that’s effectively the message that 

has been received from the Waitangi Tribunal as far as OTS is concerned.  

If there are dense layers of interests, then that’s an area where there can’t 

be exclusivity? 10 

A. That has been the Tribunal’s view of tikanga. 

Q. I know that’s what the Tribunal says in places in that report, but it’s 

become OTS’ view? 

A. OTS has accepted that Tribunal recommendation, yeah. 

THE COURT ADDRESSES COUNSEL – TIMETABLING (12:59:14) 15 

COURT ADJOURNS: 1.00 PM 

  



1457 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

COURT RESUMES: 2.03 PM 

THE COURT ADDRESSES MR MAJURY – WITNESS TO REVISE ANSWER 

IN MR MAJUREY’S CROSS-EXAMINATION (14:03:51) 

 

WITNESS: 5 

The answer in question was during the discussion we were having about the 

work that I’ve done in various parts of the country and I think I made a comment 

that I’d never done work in Auckland.  What I was thinking about was that I had 

never done Treaty settlement work in Auckland, I have done other research in 

non-Treaty settlement contexts in Auckland.   10 

CROSS-EXAMINATION CONTINUES:  MR MAJUREY 

Q. I’ll hopefully avoid blunt (inaudible 14:04:37), Sir, with my follow-up, just 

to ask the one for completeness, that has no relevance to this matter then, 

that work? 

A. It hasn’t influenced, I mean it involved – it was a boundary area outside 15 

of the RFR area so it’s not relevant directly to the issues in this inquiry.  

And it’s not influenced the work that I’ve done. 

CROSS-EXAMINATION CONTINUES:  MR HODDER 

Q. So can we turn please to a document which if I think I’ve written this down 

correctly is 332.21497.  Right so as you’ll see Mr Macky, this is a 20 

memorandum, an internal memorandum from Benedict Taylor dated 

November 2010.  Again you might help us, so Benedict Taylor’s role is 

what or was what? 

A. At the time that he would’ve written this memorandum, he would’ve been 

a historian level 2. 25 

Q. So he was a colleague of yours at that time? 

A. Yes. 

Q. And I presume he was associated with the Te Arawa negotiating team at 

the time which is why he’d be writing a memorandum to them? 

A. Yes he would’ve been associated with the regional team that was working 30 

around the Bay of Plenty, I should think. 
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Q. So if we can move on to paragraph 12 and blow up paragraph 12 so we 

can read it.  Perhaps just read that to yourself.  So that I think is consistent 

with what you’d been describing to us earlier today? 

A. It seems consistent, yeah. 

Q. And that continues to be the case from then till now? 5 

A. The Crown’s approach is similar today to what it was then. 

Q. It does go on to say in paragraph 13 that that doesn’t mean there aren’t 

going to be some disputes and no doubt that’s true, isn’t it? 

A. Yes. 

Q. Okay on to the next page please.  And then it refers to in developing a 10 

redress appraisal, the Crown would take independent advice on historical 

associations and then (b) seek an appropriate balance for historic and 

extant interests.  So just looking at paragraph (a), it’s not clear to me 

whether that’s requiring two sources or one to seek independent advice 

on historical associations and independent cultural assessment of the 15 

Crown’s proposals.  Can you help us or do you think that’s two different 

streams of advice or one? 

A. I’m not sure, can we scroll up to read the beginning of the paragraph? 

Q. Sure. 

A. “In the 2009 Te Tau,” and then back down.  It looks like this was an 20 

approach specifically for Te Tau Ihu and it looks like two pieces of work 

but I’m not familiar with the, with what the outcome of this advice was, of 

this paragraph was. 

Q. Sure, well let’s move down to paragraph 14 and make that a bit larger so 

we can read it please.  It says that: “OTS acknowledged that when the 25 

Crown finds itself ‘in the position of arbiter’”, so just pausing there.  As I 

think the Red Book indicates, there will be times when the Crown does 

find itself in the position of arbiter, notwithstanding it doesn’t want to be, 

agreed? 

A. Yep. 30 

Q. And then it goes on to say it’s unable to avoid making difficult and 

potentially unpopular decisions and elsewhere, and we can show you the 

footnote if you need it, it acknowledged that this involves a difficult 

balancing of often conflicting interests and requires the exercise of a 
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political judgement.  So on its own terms, does that sound an appropriate 

summary of the position in those rare arbiter cases? 

A. Yes, it seems like a reasonable summary of the position. 

1410 

Q. And just one clarification before we leave that paragraph.  The exercise 5 

of a political judgement, that would be a judgement on which advice would 

be given by OTS to its Minister, it wouldn’t just be left for the Minister to 

make advice without any indicative material from OTS, wouldn’t it? 

A. I think that’s more a question for Mrs Anderson or Ms Campbell. 

Q. Yes, it’s almost impossible to resist the idea that there’s some nice 10 

inter-passing going on between the Crown witnesses but I won’t dwell.  

Thank you.  And then on paragraph 16 – okay, down to the next page 

please.  Right, keep going please.  “Assessing interests” is the part I’m 

interested in, thank you.  So if I can just ask you read that last bullet point 

and then we’ll go to the next – 15 

A. Under “Assessing interests”? 

Q. Yes, and then we’ll go to the balance of it over the next page. 

A. Yeah. 

Q. Over to the next page please.  And the next bullet point too.  Now as I 

understand it, all of that is consistent with what you were telling us before 20 

lunch, correct? 

A. It seems pretty consistent, yeah. 

Q. So if we then move to document 333.21735.  Now, this is the January 

2012 historians’ toolbox.  I’m not sure, I think you mentioned toolboxes 

earlier today and I can’t remember whether you put them in your evidence 25 

or not but, anyway, you recognise this document I suspect? 

A. Yes. 

Q. And the emphasis is on the need to understand customary interests, 

correct, that’s the first line? 

A. Yes. 30 

Q. And then the next point is that customary interest memos do not 

determine redress allocation but need to be adequately informed of the 

historical interest of tangata whenua groups in the cultural landscape.  So 

in that – sorry, can I just go on to the next paragraph as well, please.  So, 
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yes, in the last bullet point, I think we were talking about this before lunch, 

this is obviously giving advice to people preparing memoranda inside your 

historians group: “The Tribunal has warned of the danger of describing 

interests as predominant.  Consideration of the relative strength of 

competing interests should be approached with care.”  Now that’s 5 

obviously paraphrasing, partly – 

A. Yes.   

Q. – paraphrasing what the Tribunal says.   

A. Yes. 

Q. It’s also I think consistent with what you said earlier? 10 

A. Yes. 

Q. So there may be situations where there’s consideration of the relative 

strength of competing interests but it has to be done carefully? 

A. Yes. 

Q. I’m not sure that I’ve seen any examples in the material in recent times 15 

where there has been a consideration of the relevant strength of 

competing interests.  Can you tell us an example you’re familiar with in 

modern times where it has been done? 

A. In terms of memos written by Te Arawhiti historians I – 

Q. Correct. 20 

A. – can’t think of any examples at the moment.  I would think that if it – I 

mean it will be a case by case judgement depending on the 

circumstances of each case but there would have to be a reasonable 

chance that if consideration of the relative strength of competing interests 

was deemed necessary for whatever reason, we might well go outside for 25 

external advice.  But it’s hard to make generalisations, cover every 

situation. 

Q. Would it be fair to assume that given the strength of the Waitangi 

Tribunal’s approach as interpreted by OTS and your historians group that, 

if there was a way of doing so, OTS historians would try not to consider 30 

the relative strength of competing interests? 

A. It would depend on the nature of the evidence.  I mean it’s – if the 

evidence in front of you was really clear you might but I think you’d 

approach it with considerable care. 
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Q. What does considerable care really mean?  I mean you have materials, 

you have issues, you have parties who are in competition.  So what does 

care mean? 

A. Careful consideration of the evidence, I should think seeking advice from 

other members of the team and, as I say, potentially looking outside the 5 

team if not to commission research – or if not to commission a report from 

an outsider, then perhaps to try to find someone who could review the 

work that we’ve done and give advice on it, which is something that we 

have done. 

Q. Only the last of those would be different from business as usual, wouldn’t 10 

it?  You would always take care I’m assuming in your roles? 

A. Yeah, you would always take care. 

Q. And you’d always discuss anything of potential significance with 

colleagues? 

A. Yes. 15 

Q. So it’s really just the last point, special care means getting external 

report? 

A. I don’t – I wouldn’t like to sort of have a mechanistic view that care 

therefore means getting external advice but I would think that depending 

on the complexity of the issue and if it’s important for the allocation of 20 

redress, then obtaining external advice would be a much more likely 

option to take. 

Q. Let’s go to the next page please which is 21736 I think.  So at the fourth 

bullet point, customary interest memos need to go through a full QA 

process.  So just to be clear, this is a memorandum or toolbox for 25 

historians and it contemplates that they will be preparing customary 

interest memoranda.  Just to make that clear, that is the normal part of 

what historians do in OTS? 

A. Yes. 

Q. And Te Arawhiti? 30 

A. Yes. 

Q. And so there’s no distinction made between doing, is there, between an 

historical – this context, between an historical memorandum and 
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customary interest memorandum, aren’t they pretty much the same 

thing? 

A. An historical memorandum and a customary interests memoranda? 

Q. Yes.  Could you write a Treaty relevant historical memorandum that 

doesn’t touch on customary interests? 5 

A. I mean most historical accounts are not going to explicitly address 

historical interests.  There may be research sitting behind them that 

demonstrates that the Crown acts or omissions being discussed are 

relevant to the claimant group and it’s possible – there is a recent example 

where for the purposes of the historical account there was an outside 10 

report commissioned to address an issue of contested interest between 

the settling group and another neighbouring group. 

Q. I can understand that you might do an historical memorandum that 

doesn’t touch on customary interests if you’re describing solely what the 

Crown did, it seems – 15 

A. Yeah. 

Q. – logical.  But if you’re touching on what the other Treaty partner, what 

impact it had or how they were affected or what their grievances are, you 

can’t really avoid getting into customary interests, can you? 

A. I think you need to be satisfied that the Crown acts or omissions that 20 

you’re discussing affected the settling group.  In terms of having actual 

discussion in the historical account that might involve an overlapping 

group, you would not be discussing the overlapping group without its 

consent because otherwise the Crown could find itself in a position where 

through the historical account, which is a Crown statement, the Crown is 25 

making statements about another Treaty partner that the Treaty partner 

might strongly disagree with, which is not necessarily an example of the 

Crown being a good Treaty partner. 

1420 

Q. And at the end of that sentence there’s reference to something called a 30 

full QA process.  What is that? 

A. Well I'd say – I'm not quite sure that a full QA process was defined.  I think 

the usual approach for a customary interest memo is that it will be 

reviewed by a senior.  Some memos, if they're addressing issues that we 
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know are going to be controversial, or really any customary interests 

memo that’s going to go out the door to claimants, which nowadays is 

increasingly getting close to all of them, then that will go through, that will 

come to the principal historian, which is me.  It should also be, it may also 

be reviewed by members of the negotiation team who have familiarity with 5 

the settling group, yeah, and as I think I was discussing yesterday, we've 

recently established a new customary interest oversight group to ensure 

that there is a more rigorous process around this. 

Q. All right, well the reason for raising the point is whether there’s a two-tier 

QA process, i.e. an ordinary one and a full one.  Is that the case or not? 10 

A. There are some memos that definitely have gone through more review 

than others. 

Q. Just then go to 334.22729.  Now as I understand it, this is described as 

part of the 2017 toolbox.  Does this look familiar to you? 

A. I have seen this document.  I'm not as familiar with it as I am with the 15 

other toolbox document. 

Q. Perhaps then just – I don't know if we spend a lot of time on this – as I 

read it, it says that historians’ advice is featured in several stages, firstly 

the terms of negotiation stage, secondly the Crown offer stage, and thirdly 

at the draft and sign the agreement in principle stage.  Is that consistent 20 

(inaudible 14:23:19)? 

A. That’s the best practice.  I'd have to be honest that that practice has not 

always been followed in every negotiation. 

Q. Is there one of those stages where it is always followed?  For example 

drafting and signing an AIP? 25 

A. Sorry, which – 

Q. So there are three stages I mentioned to you.  Terms of negotiation is the 

first one, making a Crown offer is the second one, and drafting and 

signing an AIP is the third one.  You've said it doesn’t always happen.  My 

question was – 30 

A. Well it hasn’t always happened in the past.  There’s been recent reviews 

to try and make sure that it does happen more consistently. 
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Q. When it didn’t happen in the past, are you able to tell us whether it didn’t 

happen in relation to say, the first and second of those, but it always 

happened with the third, or you can't help us on that? 

A. I can't tell. 

Q. So the general proposition though, which I think comes through here as 5 

well as other things we've looked at, it confirms I think your paragraph 21, 

that the role of historians now in your group is instead of drawing 

conclusions about predominant, and you went back to or, customary 

interests.  So that’s the proposition, and now, and this is post-2007, OTS 

historians don’t draw conclusions about predominant interests? 10 

A. No. 

Q. And they don’t draw conclusions about customary interests? 

A. They don’t draw conclusions about interests in terms of tikanga.  And 

generally the approach is to try to, as I was saying, as I think I've said, 

summarise the interests.   15 

Q. I understand that. 

A. There are memos that do have summaries of, or make statements that 

the available evidence suggests that such-and-such a group has strong 

interests in this site, or there might be statements saying that “it does not 

appear to us that this group has interests in the site”. 20 

Q. And that’s I think going back to an earlier part of our discussion that there 

has to be something that’s credibly based? 

A. Yes. 

Q. But subject to that, there’s an attempt to avoid weighing different groups’ 

interests against each other? 25 

A. Yep. 

Q. And so does that mean that if your historians don’t do it, then the Ministers 

never get advice on it? 

A. Not necessarily.  I mean if our historians don’t do it and it becomes 

important, then it’s always possible to seek external advice.  I mean the 30 

preference is that groups will resolve issues amongst themselves.   But 

the Minister will get advice that will take account of the work that we've 

done. 
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Q. But in the ordinary course, the Minister’s not going to get advice that 

comes anywhere close to weighing interests against each other? 

A. The Minister may get advice that is intended to demonstrate, I suppose, 

a type of sufficiency of interests in order to justify, or in order for there be 

a principled historical basis for the redress. 5 

Q. Well I guess, and you know this, is I'm trying to find out is whether that’s 

more than just establishing there’s some credible basis.  So we've 

discussed before and I thought we had commonality that you will do work 

to establish there’s some credible basis for an interest, but beyond that 

my understanding is there is no weighing advice provided to Ministers, is 10 

that correct? 

A. I think there’s an attempt to assess whether there are interests, sufficient 

interests in a site such that the redress will be commensurate with the 

interests and with the grievances. 

Q. Inevitably that leads to the proposition that must involve reaching some 15 

kind of view about them? 

A. It can involve reaching kind of – it generally would involve reaching some 

kind of view about them.  And it’s important I think also to remember that 

sometimes the interests that are being considered may be interests that 

arise from Crown acts or omissions after 1840.  So in the case of 20 

Blackett’s Point, which I think is the main cultural redress site that’s in 

dispute in this hearing, my understanding is that the major basis or the 

major justification for Marutūāhu being considered to have interests in the 

site such that might warrant the provision of redress was their association 

with the site through it being associated with reserves that Marutūāhu had 25 

a grievance in relation to arising out of the Crown’s purchase of 

Kohimarama. 

1430 

Q. All right, and what does that, just in terms of what we were just discussing, 

what does that show?  Does that show that there is a weighing of advice 30 

or not, is that the point, the reason you mentioned it? 

A. Well it shows that there is a – there was, a judgement was made I think 

that there was a, that there were historical interests in the site that were 

sufficient for the provision of redress to be commensurate with the 
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interests concerned.  I mean the issue is explained I think in more detail 

in Mr Finlayson’s evidence, but that’s my understanding of it. 

Q. Well it’s addressed in detail in several reports but I wasn’t going to spend 

a lot of time going through those with you.  But let’s pick up 340.26648.  

Now in my understanding, this is an extract from Armstrong – 5 

A. Right. 

Q. – that was one of your annexures, I better make sure it is Armstrong and 

not… 

A. It’s quite hard to tell in part, the Monin one is signed by him at the bottom. 

Q. The corrected document – it doesn’t matter.  Let’s assume that it’s an 10 

external person, Monin was external too wasn’t he? 

A. Yes. 

Q. Yeah I think the Monin report is from August 2012. 

A. Yes. 

Q. Your understanding is that this is from Armstrong in October 2013? 15 

A. Yes. 

Q. So if we go to page 26649.  Keep going down please.  On to the next 

page please.  Sorry just go back to the beginning of that page again, the 

previous page.  So the second paragraph under the heading “Ngāti 

Pāoa.”  In the last sentence, it talks about the defeats inflicted by Ngāti 20 

Pāoa being matters of utu relating to earlier actions by Waiohua not 

following up on the occupation.  That looks like a conclusion, do you 

agree? 

A. This is a report from an external historian and I think conclusions were 

expected in this report. 25 

Q. Yes well that’s a point that I suppose I need to just tease out a bit.  So 

without wanting to be in any way using critical language, there’s a degree 

of self-restraint if I can put it that way by OTS historians in the way we’ve 

discussed, in the wake of the 2007 Waitangi Tribunal Report? 

A. Is it a degree of, I characterise it as self-recognition about the strengths 30 

and weaknesses that we have and which takes into account the Tribunal’s 

warnings. 

Q. Right but when you get instructions and commission an external expert, 

do those apply? 
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A. The external expert presumably should be someone who has the 

experience and expertise to do the job that they’re contracted to do. 

Q. And that job includes coming to conclusions which OTS historians won’t 

come to or don’t come to? 

A. Well in theory it’s someone who is more experienced and has the 5 

experience to make the conclusions.  They’ve had experience of 

contracting external experts to provide advice on some contested redress 

land and they’ve been, and ended up being unwilling to actually provide 

the advice about who had. 

Q. Right but in some cases they don’t and this will be an example because 10 

they don’t have the inhibitions? 

A. Well, so is this an example of someone who doesn’t, are you saying this 

is an example of someone who doesn’t draw conclusions? 

Q. I’m saying it’s an example of somebody who does draw conclusions – 

A. Yes. 15 

Q. – and I think you’re agreeing with me that that’s something that can be 

done by an external commissioned expert that isn’t done by OTS 

internally? 

A. Well in theory the external commissioned expert has more experience 

and more knowledge to do this thing. 20 

Q. Yeah so that’s a yes, provided the external expert is appropriately 

experienced? 

A. Yeah. 

Q. And what does that appropriate experience constitute, would you say, in 

general terms? 25 

A. The signif – I would think significant experience of working in a context 

where contested customary interests are relevant and knowledge of 

tikanga et cetera.   

Q. Are those the criteria you use in commissioning? 

A. Generally, yes.  I think that this report is unusual in that it was 30 

commissioned on a short timeframe and the report, I think the purpose of 

the report was to have a pair of eyes that was external to OTS run over 

the information that OTS had to see what conclusions that external 

historian drew about it.  I don’t think it’s the case that once this report was 
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received, there was a decision about what was going to happen with the 

redress.  I might be wrong on that, maybe Mr Dreaver could inform you 

about that. 

Q. All right let me in the interests of time move on to document 333.22019.  

Now this is an internal email I’m assuming – 5 

A. Yes. 

Q. – let’s just go down one step so we can see who the sender is please, oh 

up.  So Mr Pollock, is he part of your team? 

A. Dr Pollock was one of our historians at that time. 

Q. And Leigh McPhail? 10 

A. That’s Leigh McNicholl who is the manager of the negs team.  I’m not 

sure if she was the manager at that time, but. 

Q. And Sam Ritchie? 

A. He was a historian at that time. 

Q. So this appears to be discussing historical matters in relation to 15 

Marutūāhu’s interests at Waipapa or Mechanics Bay.   

A. Yep. 

Q. And then the conclusion in the first paragraph is: “Waipapa is not to his 

knowledge an ancestral land of any Marutūāhu group.” 

A. That’s right. 20 

Q. So that’s kind of a within bounds conclusion for your historians to reach? 

A. I think so, if the historians will be reviewing the historical evidence of 

associations with sites proposed as redress, if this was to be written up 

as a formal memo then you would expect a more detailed discussion but 

in some ways I suppose it illustrates the point that we are actually looking 25 

for real evidence that customary interests were being exercised and 

Dr Pollock doesn’t appear to have, believe that he’d seen that evidence. 

Q. Yes you’d have to characterise this as not persuaded, wouldn’t you? 

1440 

A. Yes. 30 

Q. And just so there’s no misunderstanding, in that last paragraph, I read 

both of those sentences as being ironic, is that the way you read them? 

A. Yes. 
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Q. So if we move on to 333.22269.  Right so this is a ministerial briefing 

paper from 2015, again about Marutūāhu and Gladstone Park redress 

and attached to it at page 22281 is, we’d describe it as a report, by 

Dr Pollock about historical associations? 

A. Yes. 5 

Q. And in the first paragraph, the suggestion is that it’s been done on a short 

timeframe, not practical to discuss all areas of Tāmaki where Marutūāhu 

have interests and not a comprehensive overview of the historical 

associations of all iwi in Tāmaki? 

A. Yes. 10 

Q. Is that a feature of life for OTS historians that reports are asked for at 

short notice, short timeframes? 

A. It frequently does happen, I believe that this report was generated in 

response to a request from the Minister for information within a prescribed 

timeframe.  Maybe Mr Dreaver might be able to confirm more accurately 15 

the process of the negotiation but that’s my understanding of it. 

Q. And the same point is to be found in paragraph 4, further down the page, 

on the next page sorry?  So again he refers to a brief time to draft this 

memorandum, not time to commission a thorough report, et cetera? 

A. Yes he says that, yep. 20 

Q. And lastly: “This memo is not intended to be a statement of relative 

interests in Tāmaki”? 

A. That’s right.  The memo is being written in a context where there is 

already a large amount of information about the nature of Ngāti Whātua 

claims and interests.  It’s not the case that everyone in the negotiation 25 

team had forgotten about what happened in the 20, up to the 2006 

negotiations and I think the Minister, Mr Finlayson, has said that he 

considered himself to have been well-informed about Ngāti Whātua’s 

claims to have mana whenua and ahi kā roa.  So this is, you know, one 

piece in the jigsaw puzzle of what Crown is considering in relation to 30 

customary interests and you know, it’s one of the differences I think 

between the Marutūāhu negotiations and the Ngāti Whātua Ōrākei 

negotiations is that in Ngāti Whātua Ōrākei, you can have that, you have 

that one document at the end where Mr Eden pulled together all of the, a 
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summary of all of the information in the same document and I’m not aware 

that there’s a similar document for the Marutūāhu negotiations, but there 

is, as I say, the knowledge of what had happened in the Ngāti Whātua 

negotiations and the descriptions of their interests that the Crown had 

engaged with in those negotiations, had not been forgotten or 5 

disregarded. 

Q. As far as Ngāti Whātua is concerned, there has been no, or at least I 

haven’t seen, any significant advice on the substance of Ngāti Whātua’s 

interests since that 2006 Eden memorandum, at least on any of its 

historical work has there? 10 

A. I believe that there have been a number of meetings or that there were a 

number of meetings between Ngāti Whātua and the Minister. 

Q. That wasn’t the question, the question was, has the Minister received any 

briefing material from OTS or Te Arawhiti, either that Minister or 

subsequent ministers, which expand on or contradict the Eden 15 

memorandum of April 20 2006? 

A. I’m not aware of work that the historians did subsequent to that. 

Q. Right so to the extent that the Minister, as you recall it, said he was well 

informed on those matters, insofar he said he was informed by OTS, it 

would be that April 2006 work and what flowed from it? 20 

A. I think that the nature and the sources of the Minister’s information would 

be a question for Mr Dreaver and Ms Campbell.  Probably in this period I 

think it’s Mr Dreaver. 

Q. All right, and you say in your evidence I think that this memorandum – 

sorry that – yes this memorandum that we’re looking at about Ngāti 25 

Pāoa’s interests is the final historical analysis produced prior to the 

decision to offer Gladstone Park as cultural redress, that’s what you say 

in your paragraph 52 as I understand it? 

A. Well I think the memorandum is summarising the historical associations 

of Marutūāhu rather than just Ngāti Pāoa.  That’s what it says in my 30 

paragraph 52. 

Q. So again, we don’t seem to have any significant further OTS research 

following this, are you aware of any? 

A. I’m not aware of significant research into this site no, not after this. 
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Q. So if we go back to the document we were in please, at page 22281 and 

go to paragraph 21.  So under the heading: “Blacketts Point or Gladstone 

Park,” the first paragraph has a bit of historical material, where they are 

and at paragraph 21 it summarises what Marutūāhu say. 

A. Yes. 5 

Q. There doesn’t appear to be any analysis that follows that. 

A. No, as I’ve said before, my understanding is that the major rationale 

behind considering that there were sufficient interests was connected to 

the reserve at Blacketts Point.  I believe that the site had originally been 

offered explicitly in response to that but I think Mr Dreaver can discuss 10 

the reasons for the site being offered in the first instance probably better 

than I can.  

Q. All right turning to Te Ākitai, can we pick up document 335.23280 please.  

So this is a memorandum of the 14th of December 2018 by Jessie 

Annett-Wood to the Waenga Iti negotiations team.  Te Waenga, that’s the 15 

entire sort of almost the upper North Island region, is it? 

A. I think it covers an area extending from, extending southwards from South 

Auckland down into Waikato. 

Q. All right well we’ll come back to that, I think that might be the area that 

Ms Campbell has responsibility for but we’ll get to that with her.  So this 20 

is, the subject matter says it’s Te Ākitai Waiohua customary interests in 

Tāmaki, are you familiar with this by any chance? 

1450 

A. I have seen this, yes. 

Q. So it’s about customary interests, and then we get to paragraph 5, that’s 25 

a fairly heavyweight disclaimer, isn't it? 

A. It’s a strong disclaimer, but it is standard in customary interest memos to 

have a disclaimer saying that you are not an expert in the tikanga of the 

local district and that a comprehensive understanding of customary 

interests in that district would require consultation with local experts. 30 

Q. I don’t want to be difficult about this, but if you’re the recipient of this 

memorandum, what are you supposed to do with it? 

A. Consider the information that it contains and how that relates to decisions 

that you want to make or have to make. 
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Q. Isn't it really telling you that if you want to get to grips to it you've got to 

get another report from somebody else? 

A. It’s saying that if you wanted an understanding of – a comprehensive 

understanding of customary interests in that area according to tikanga, 

then you have to talk to someone else, yes.  But it is providing, I'm not 5 

sure if this particular memorandum provides a lot of detail, but most 

memoranda about customary interests will investigate historical sources 

for evidence of occupation and use of land that is seen as indicators of 

customary interests, and I think when we talked about this morning how 

to some extent those indicators that are being looked for do reflect 10 

something of an understanding of issues that are important in tikanga in 

relation to land rights. 

Q. Let’s go on to page 23284, and to the bottom paragraphs 34 and 35, 

please.  I don’t think you've had a chance to look at that.  So in terms of 

definitive evidence, is that – that looks like a high bar to some extent.  Is 15 

that what we were discussing before? 

A. Well can we scroll up to where the sites that are all discussed that are 

under consideration by this memo are set out? 

Q. We could, but I'm wanting to keep this at a general level otherwise there’s 

a whole lot of other documents I've got to take you to about the Te Ākitai 20 

story, and I'm not putting the Te Ākitai story to you, I'm just trying to get 

the way in which historians state their conclusions and the criteria that 

they might use. 

A. I think one of the issues with this memorandum is that the sites that it's 

considering, the two sites that are discussed at the bottom of 25 

paragraph 35, are commercial redress sites which I would not expect to 

be subject to the same level of historical investigation as cultural redress 

sites. 

Q. And is that because the Crown policy is to regard those as having different 

criteria and different levels of, as it were, evidence to establish some 30 

connection? 

A. Well I think the criteria for commercial redress, which is not tied to cultural 

links to a site, is a lot lower than it is for cultural redress.  Generally 

speaking, for commercial redress sites, it is sufficient if they're in the area 
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of interest of the settling group, but perhaps Ms Campbell may be able to 

explain the decisions that get made and the allocation decisions to a 

better extent than I can. 

Q. And I'm sure you understand that if one takes a view about ahi kā roa and 

mana whenua in the way that Ngāti Whātua does, it doesn’t make any 5 

difference with its customary or commercial redress, agree? 

A. That may well be Ngāti Whātua’s view.  The Crown’s view has been that 

it’s not attempting to determine mana whenua and customary interests, 

and the Crown has had, as I understand it, the view of commercial redress 

as not being determined by cultural links for quite some time. 10 

Q. And you may be aware of the Iwi Chairs Forum initiatives in this area, 

overlapping claims? 

A. I'm aware that they exist.  I'm not overly aware of the details of those 

proposals. 

Q. You’re not aware that they take a view that there’s no real difference 15 

between customary and commercial redress insofar as it affects those 

matters? 

A. I'm not, I'm not in a position to discuss their views or how we've responded 

to those views.  Can I just say as well, I think from memory that the other 

three sites that are discussed in this memorandum were all – they were 20 

all included in the AIP for Te Ākitai, and I don't think that in the overlapping 

interests process that there were any objections to them being offered to 

Te Ākitai. 

Q. Again, I'm not asking you questions about the Te Ākitai process.  What I 

do want to do is find one of my pieces of paper.  Now, you have indicated 25 

in your evidence and we've discussed at some length the fact that there 

has been a major impact on the way in which OTS and in particular the 

historians’ group of which you are now responsible deal with issues of 

customary interest, particularly where there are overlapping interests, 

since in particular the Waitangi Tribunal’s report of 2007. 30 

A. Yes. 

Q. Are you familiar with the Hauraki settlement report from December 2019? 

A. I'm  not specifically familiar with the details of that report.   
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Q. Did you review or QA, in your language, any of the work that went into 

work around Tauranga Moana that was effectively the bottom underlying 

subject matter of this report? 

A. It’s possible that I did.  I don’t have a specific memory of doing so. 

Q. Has there been discussion within the historians’ group at OTS about the 5 

implications of this report for the work that your group does? 

A. There has certainly in recent times been a reconsideration of the 

overlapping interests policy, and associated with that there has been a 

reconsideration of the way in which we approach doing customary 

interest work.  I can't speak to the direct ties between the reconsideration 10 

of the historical work and the Tribunal report that you’re discussing, but I 

would imagine that there is a connection, and yeah, as I say there is a 

new approach, or a revised approach really, being developed for 

customary interest work around the office. 

Q. Can we take it that the impetus for that has included the Hauraki 15 

settlement report? 

A. I think that that’s likely, very likely. 

Q. That report says among other things that the Crown has an obligation to 

be fully informed.  More particularly, it should have a sophisticated 

understanding of the Māori world and indeed Māori values and 20 

institutions.  Is that a status which you would say the OTS historians’ 

group has reached, a sophisticated understanding of Māori values and 

institutions? 

1500  

A. I think when you have worked in – the longer that you work in Treaty 25 

settlements the greater the knowledge that you acquire.  I wouldn't try to 

pretend that we are experts in tikanga. 

Q. Is it part of OTS and the historians’ group role to warn of the implications 

of possible redress in terms of impacts on other groups? 

A. We have seen that as part of our role.  There’s for a number of years, 30 

there was sort of a tradition of the OTS historian team giving 

presentations at staff meeting just to, as frequently as possible, put it on 

the radar of negotiation teams that they needed to talk to the historians 

and get historical research done before they offer cultural redress to 
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settling groups.  There was one of the managers of one of the (inaudible 

15:01:22) teams who I think once called the historian team the conscience 

of the office.  But the new process that is in the process of being 

developed is intended to ensure that a much greater amount of historical 

research is done up-front and ahead of redress being offered to ensure 5 

that there can be adequate consideration or reasonable consideration of 

cultural issues before redress is offered. 

Q. This may be hypothetical, and we'll see whether it kind of turns into a 

plausible question as I develop it, but do you recall that in the Hauraki 

settlement report the underlying issue was that Hauraki iwi were 10 

concerned – sorry, that the Tauranga iwi were concerned that Hauraki iwi 

had been incorrectly offered redress within their, that is to say, the 

Tauranga rohe? 

A. I had a high level knowledge of that.  I'm not over the top of the details. 

Q. I'm going to try to make this hypothetical.  So in the event that you and 15 

your group are advising or looking into a matter where one group would 

say that there’s a potentially incorrect offer of redress within their rohe, is 

that a matter you'd expect to have a warning in, in reports that were 

provided by way of advice heading towards a Minister? 

A. If we had anticipated that, then yes.  It might be something similar to, I 20 

think, when the Crown was beginning or near the start of negotiations with 

Marutūāhu, there was a wānanga where Marutūāhu explained their 

customary interest to the Crown.  I think there are notes written before 

that hui, before the wānanga, by Mr John Hutton, who was an OTS 

historian at that time, and he gave or he noted in those notes that if 25 

redress was offered to Marutūāhu in some of the places that they were 

seeking it, or that they appeared to be seeking it, or inside what had been 

the Ngāti Whātua RFR, then it was very likely that Ngāti Whātua would 

strongly object to that redress being offered. 

Q. And so if a parallel situation arose today, OTS historians would 30 

presumably give similar advice? 

A. I would like to think so. 

THE COURT ADDRESSES MR MAHUIKA – TIMETABLING (15:04:44) 



1476 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

CROSS-EXAMINATION:  MR MAHUIKA 

Q. I only have a few questions, Mr Macky.  First of all thank you for your 

evidence. 

A. Thank you. 

Q. And you have been working in this area and on these things for a long 5 

time, haven't you? 

A. Well I've been at OTS now for more than 10 years.  I was a contract 

historian for about eight years before then.  So I have been working for 

quite a while now. 

Q. And I took two things from – well in fact I took more than two things, but 10 

two things in particular I'm going to mention to you in relation to my 

friend’s questioning of you.  First of all, what I took from your answers is 

that since 2007 and the Waitangi Tribunal’s Tāmaki Makaurau process 

report, the practice within Te Arawhiti now, the Office of Treaty 

Settlements previously, is not to assess relative interest when looking at 15 

historical information to support settlements.  Is that a correct summary 

of the position? 

A. The practice is to take great care before doing so and there are many 

instances where relative interest, where judgments are not made about 

relative interests in customary interest memos. 20 

Q. So what you do in that situation is, you say: “These people have a 

connection or claim a connection,” without making any further 

assessment? 

A. Well, I think that you would seek to describe the nature of the connections 

that they claim, and seek to describe the nature of the connections that 25 

other groups claim as well. 

Q. But what you don’t do is, you don’t seek to judge the strength of those 

connections? 

A. Usually not, but I think I've discussed with Mr Hodder that there can be 

circumstances where that might happen, and it may well be that if that’s 30 

going to happen that we might seek external advice. 

Q. Although I took from what happened with the Loveridge advice that 

ultimately that advice wasn’t followed. 

A. Which advice was that? 
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Q. That was the advice that was obtained – just let me check in the brief of 

evidence.  Let me put it another way, you take that advice but you’re not 

necessarily bound to follow that advice, are you? 

A. From the Waitangi Tribunal? 

Q. No, this is advice from third party historians, such as the Loveridge advice 5 

that you got in relation to Marutūāhu. 

A. We’re not bound to take that third party advice, no. 

Q. And whether you take that advice or not will involve a number of 

judgments, including a judgment about what the likely impact of taking 

one side or another will be on the settlement negotiation? 10 

A. Yeah. 

Q. And in fact, I think you – in fact you did, you made the comment that the 

Crown does not either seek or wish to be the arbiter in relation to these 

overlapping claims disputes, that's correct, isn't it? 

A. Yes, I think the best practice, pretty much everyone is likely to agree, is 15 

for the overlapping interest groups to reach agreement between 

themselves. 

Q. And I think that’s correct, but inevitably there are situations where the 

Crown is put into that position in order to implement Treaty settlements, 

that's correct too, isn't it? 20 

A. Yes. 

Q. And so in that situation, whether the Crown likes it or not, it is thrust into 

the position of being an arbiter? 

A. Yes, it is. 

Q. And it will make decisions which, however you dress the decision up in 25 

terms of does it have a tikanga connection or not, has an impact on the 

groups that are contesting an area, that’s true too, isn't it? 

A. I would think that it is true that, yeah, if when you make a decision, when 

the Office makes a decision about a contested overlapping interest, then 

there can well be one of the parties being very, very disappointed with 30 

that.  And I should say that I wouldn't be the decision maker in those 

circumstances. 

Q. I certainly wasn’t accusing you of being the decision maker. 

1510  
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A. I think maybe Ms Campbell and Mr Dreaver would be able to give you 

better perspectives on how that type of situation is approached. 

Q. Yes well in fact you say don’t you or it’s said in one of the memoranda my 

friend put to you that: “In these situations, the Crown needs to make a 

difficult political judgement”? 5 

A. Yes. 

Q. That’s the wording that’s used isn’t, a “difficult political judgement”? 

A. Yep. 

Q. So in other words, it makes a judgement which is based on the politics of 

the situation, not necessarily the relative strengths of the interests that 10 

are involved? 

A. The relative strength, well the strength of the interests that are involved 

will be one of the factors that has to be considered.  

Q. Yes but there might be other factors, for example how likely is another 

party to contest this redress, given the other circumstances of their 15 

settlement.  That might be a factor, mightn’t it? 

A. That might be a factor but I think Ms Campbell would be better to speak 

to that, those types of considerations than I would. 

Q. Yes if I could take you now to the Waitangi Tribunal’s report and this is on 

– sorry I don’t have the reference but this is the much quoted reference 20 

by the Tribunal on pages 96 and 97 of its report and we’ll find the correct 

page reference.  So it starts there at the bottom of the page, can you see 

it? 

A. Yes I can. 

Q. “The use of predominance of interest as a basis” – if we could scroll down 25 

a bit please – “for giving exclusive rights in cultural areas to one group 

even when other groups have demonstrable interests that have not been 

properly investigated, is a Pākehā notion.  That has no place in Treaty 

settlements.  Where there are layers of interest in a site, all layers are 

valid.”   30 

A. Yes. 

Q. Now that passage is one of the passages isn’t it that has particularly 

persuaded the Office of Treaty Settlements and now Te Arawhiti in the 
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development of its Overlapping Claims Policy, especially in relation to 

Tāmaki, isn’t it? 

A. In terms of the development of the Overlapping Claims Policy, I think that 

Ms Campbell or I think Ms Campbell of the remaining witnesses would be 

better placed to speak to that than me. 5 

Q. Well if I maybe just press you a little bit more on this, if you look at that 

quote it is not saying is it that you should not investigate the interests that 

are being claimed in respect of an area? 

A. That’s not, I don’t read it as saying that, no. 

Q. In fact what it says is, even when other groups have demonstrable 10 

interests that have not been properly investigated, that comment is 

predicated upon the investigation of the interest, isn’t it? 

A. That comment, yes. 

Q. Yes, and bearing in mind the context within which this report was being 

prepared, there had been a negotiation with Ngāti Whātua and other iwi 15 

claiming interests in Tāmaki were saying that their interests had not been 

taken into account in the formulation of the package, that’s essentially the 

history of that Tribunal inquiry isn’t it? 

A. I understand that that’s, I broadly understand that that’s the history of it, 

I’m not personally over the top of all of the details of that. 20 

Q. So if that is the history and I mean we can rely on the report itself, what 

that is saying is something which is consistent with the position; you can’t 

deal with one group without investigating the claims of the others? 

A. I think that you do need to be aware of the interests of all groups in a site 

before you consider offering it as redress but in terms of what are the 25 

Crown’s policies and how does the Crown approach doing that, I think Ms 

Campbell is probably going to be much better placed than me to speak to 

that.  I think that the new process that is being developed for customary 

interests research envisages sort of high level district wide research 

taking place and then gradual improvements to more stages, gradually 30 

drilling down into more detail and I think one of the ideas behind that is to 

be able to ensure that there is a broader knowledge of an area before you 

just treat with one group. 
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Q. And but of course it’s also the case isn’t it that you must be careful not to 

treat everybody as if they have the same interests, mustn’t you? 

A. Well I think that treating all layers of interest as valid is not necessarily 

the same as treating all layers as equal but in terms of the way that 

redress decisions are approached, again I’m not the decision-maker. 5 

Q. Yes and I’m not accusing you of being the decision-maker so, but what I 

am trying to do is I’m trying to explore with you and with your experience 

as a historian who’s knowledgeable about these things, you can’t just as 

a matter of good practice treat everybody as if they’re the same, even if 

they all claim interests in a place, can you? 10 

A. No and my understanding is that that’s not what Te Arawhiti tries to do. 

Q. Yes so what you’re saying therefore is that they do try and make an 

assessment about relative interests and their strengths because you must 

inevitably do that if you’re not treating everybody as the same? 

A. You do try to understand the nature of the interests in the site that’s being 15 

proposed as redress and try and do an assessment of whether the 

interests are such that they would support the redress being made and 

the decision, that that will take into account other factors.  I think yeah I 

mean I think it’s, as I say Ms Campbell’s probably in a better position to 

discuss the kinds of considerations that are made. 20 

Q. Because the risk is isn’t it that if you don’t look at the strengths or the 

relative strengths of interest in an area, then actually you risk elevating 

the position of those with the weakest interests at the expense of those 

with the strongest interests, don’t you? 

OBJECTION:  MR WARD (15:17:41) 25 

LEGAL DISCUSSION 

CROSS-EXAMINATION CONTINUES:  MR MAHUIKA 

Q. So the question I was asking is that there is that risk, isn’t there, that if 

you don’t get the relativities right you can elevate one party’s interests at 

the expense of another because if they’re not all the same, then you have 30 

to be careful to get that balance correct? 
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A. I think if you don’t have an understanding of customary interests of all 

groups in an area, then there is a risk of creating an imbalance and 

creating grievances, yeah. 

Q. And because it is the case isn’t it that we talk of things in terms of 

interests, so we talk about them hypothetically but there is a practical 5 

expression of those things, isn’t there?  So in other words, we know by 

looking at the historical record that certain people lived in certain places 

at specific times, don’t we? 

A. Yeah. 

Q. And so we can determine from that that was someone’s kāinga, they were 10 

in occupation of that place? 

A. Yes. 

Q. And so for example, I don’t think anyone would say that, let’s pick a 

location out of Tāmaki that perhaps everybody knows, that Tūhoe are not 

the iwi of Maungapōhatu? 15 

A. No, I wouldn’t think that anyone would say that. 

Q. Yes because we know about the occupation there, we know about the 

history associated with that place, all as a matter of fact? 

A. I would think that that’s the case, yeah. 

1520  20 

MR MAHUIKA ADDRESSES THE COURT – TIMETABLING (15:20:12) 

CROSS-EXAMINATION CONTINUES:  MR MAHUIKA 

Q. And of course the last reason – well not the last reason, but another 

reason why it’s important to make that assessment is that ultimately the 

Treaty settlement process is about redress, isn't it? 25 

A. Yes. 

Q. And the process of redress is about compensating, making recompense 

– I'm trying to think of the right word because compensation’s probably 

not the right one, but as someone who’s suffered a loss as a consequence 

of a Crown Treaty breach, that's correct? 30 

A. Yep. 
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Q. And the process of redress is about dealing with the consequence of that 

breach? 

A. Yes.  I think Ms Anderson made the point very well that when the Crown 

was considering what Ngāi Tuhoe’s interests were in Te Urewera, the 

best people at explaining those interests to the Minister were in fact Ngāi 5 

Tuhoe themselves. 

Q. The point is though, isn't it, that if you’re looking at redress you’re looking 

at the idea of addressing a loss that someone has suffered? 

A. Yes. 

Q. And that loss is relative to what they had to lose at the time the Crown 10 

committed the breach, isn't it? 

A. That's right, and in making redress decisions, you know, the Crown will 

take, will try to take account of its acts and omissions that have 

contributed to that prejudice, and I think we've discussed how the redress 

at Blackett’s Point is tied into a grievance in relation to reserves and the 15 

Kohimarama purchase. 

Q. Yes, and those were reserves relating to a landing area that was to be 

set aside? 

A. Essentially, yeah.  There’s some debate about – 

Q. Of course.  Are you aware of how much the Crown delved into, beyond 20 

the issue of the landing reserve, who may have had mana whenua or 

claimed mana whenua in respect of that area? 

A. I wouldn't expect the Crown to have tried to determine who had mana 

whenua in that area.  As I think the Red Book says, the Crown is not about 

determining mana whenua. 25 

Q. So it was focussed really on the promise to allocate a reserve that wasn’t 

allocated? 

A. That is the argument, there’s some debate about the circumstances in 

which the reserve was created and whether there was a promise to 

provide the reserve for the purchase, but there is definitely a grievance in 30 

relation to the creation of the reserve in the aftermath of the purchase, 

and that strongly informs the assessment of historical interests in the site. 

THE COURT ADDRESSES MR WARD – TIMETABLING (15:23:50) 
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CROSS-EXAMINATION:  MR WARD 

Q. My learned friend Mr Hodder asked you some questions about the Ōrākei 

report, and the Ōrākei report’s references to custom and of holding of land 

in accordance with custom.  Do you recall those questions? 

A. It might help to remind me of the questions now. 5 

Q. I think you were asked, you were taken to a part of the Ōrākei report that 

referred to Treaty principles and to the holding of land in accordance with 

custom. 

A. Yep. 

Q. Bearing in mind that was a reference to the Ōrākei report, what other 10 

Tribunal reports would you consider are relevant to issues of holding of 

land in accordance with custom and customary rights? 

A. Well, it's discussed in a number of reports. A very comprehensive 

discussion would be in the customary interest report for Te Tau Ihu, where 

– I'd probably have to give a bit of context, but it was a situation where 15 

the land had been conquered in the 1820s and 1830s, and then the 

Crown essentially purchased the land from the conquerors, and the 

conquered, who were still – some of whom were still present on the land, 

I think were effectively coerced into token agreements at the end of the 

Crown purchases, and the conquered people had a grievance in relation 20 

to the Crown buying their land from someone else.  I think there was a 

grievance on the part of the conquerors that the Crown had disrespected 

their mana by paying out the conquered people, and the Tribunal had to 

engage in a very in-depth discussion of tikanga in relation to land rights. 

Q. What Tribunal reports, thinking about the time that’s passed since the 25 

Ōrākei report, what Tribunal reports relating to groups that are involved 

in these proceedings would come to mind to historians when thinking 

about issues of particular take or tuku? 

A. Well I think the Rekohu report is relevant, because it does have a 

discussion of mana whenua and expresses that Tribunal’s view of mana 30 

whenua in relation to the allocation of redress, if I remember rightly.  I 

think Tauranga Moana, the Tauranga Moana raupatu report also has a 

discussion of mana whenua and I think of issues of exclusive redress. 
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Q. My friend asked some questions of you about, in relation to your 

comments about tikanga and different iwi having different tikanga, and 

there was a question about broad principles of tikanga.  Thinking again 

about how these issues have come up in Tribunal jurisprudence that OTS 

historians might call on, do you have any comment on how Tribunal 5 

thinking about tikanga and customary rights to land has developed across 

reports? 

A. In terms of general comments, I mean obviously there’s a lot of nuance 

in the way that different Tribunal reports have had to engage with the 

issue.  The Tribunal has essentially taken or has mostly taken, I suppose, 10 

an interest based approach rather than a mana whenua based approach.  

It’s been criticised in some quarters for doing that.  I would also say in 

general the number of Tribunal reports have taken, I suppose, an 

inclusive – there’s a theme of inclusiveness in the way that they discuss 

customary interests and especially in the way that several have discussed 15 

allocation of redress. 

Q. You were asked some questions about Professor Stone’s work in the 

context of available sources for historical analysis.  You commented that 

you weren’t sure if Stone’s work engaged fully with information about 

Te Wherowhero.  And you also made reference in one of your answers 20 

to changing historiography at the time.  What other works are you aware 

of that may relate to Te Wherowhero in Tāmaki? 

1530  

A. Well I think there was a lot of discussion last week about Dr O’Malley’s 

report for Waikato-Tainui.  There is a chapter in a PhD thesis that was 25 

published in 2019 that discusses his occupation of a cottage at Pukekawa 

in Auckland Domain, but I think Pei Te Hurinui Jones probably has some 

discussion in his writing, but I'm not sure that, I haven't actually read Dr 

O’Malley’s report for Waikato-Tainui.  I'm not sure if the sources have 

been fully engaged with.  I don't know.  I think, you know, we will in the 30 

future be entering into negotiations with Waikato-Tainui, and that’s an 

issue that we'll have to address. 

Q. You were asked some questions about Professor Brooking’s report, and 

you referred to a memorandum that was produced after that.  Could we 
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go to 332.21003?  What’s the relationship between this memorandum, 

which is exhibit 8 in your evidence, and Professor Brooking’s report and 

the historical account as it was finalised?  I should say for reference, your 

Honour, this document’s referred to in paragraph 30 of Mr Macky’s 

primary brief dated 2006. 5 

A. Well, I think right through the negotiation of the historical account there 

had been a disagreement between the Crown and Ngāti Whātua about 

whether the Crown’s early land purchases from Ngāti Whātua were tuku 

whenua or traditional conditional gifts, or whether they were seen as 

absolute sales.  Professor Brooking’s report was very critical of the 10 

historical account for not accepting the view that they were tuku whenua, 

and he was very critical of Dr Loveridge’s work, which I'm sure was used, 

or which I'm sure informed the Crown’s position in relation to the issues 

around the nature of those early land transactions.  In this document, I 

believe there’s a discussion about how parties had agreed that the Crown 15 

would go away and reconsider its position.  This document, I believe, 

reflects the outcome of the Crown’s reconsideration of that position. 

THE COURT ADDRESSES REGISTRAR – TIMETABLING (15:35:10) 

QUESTIONS FROM THE COURT:   

Q. I think this question may have been asked by Mr Mahuika, but just to 20 

confirm, you mentioned in relation to the Marutūāhu redress, one of the 

pieces of potential redress, that there would have been an analysis or that 

there was an analysis of the Marutūāhu interests so as to determine that 

they were sufficient for the redress to be provided.  Am I right in thinking 

that that would have been an analysis of the Marutūāhu interests, but not 25 

of others’ interests? 

A. The analysis of Marutūāhu interests was contained, I think, in the 

memorandum that Dr Pollett wrote, that was attached to the February 

2015 report to the Minister, and that memorandum focussed on 

Marutūāhu interests and Dr Pollett wrote that he had not had time to 30 

consider the Ngāti Whātua interests in site.  I believe that in 
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Mr Finlayson’s affidavit he discusses that he considered he was 

well-informed about Ngāti Whātua arguments and interests. 

Q. Thank you, that’s very helpful.  Could you remind me of, or if it hasn’t been 

stated in quite such explicit terms, perhaps tell me, what’s a summary of 

the Crown’s position on the tuku nature of the Ngāti Whātua transactions 5 

in the 1840s? 

A. A summary?  I think probably the key point would be that in the years 

following 1840, the land in Auckland was very quickly passed on to very 

large numbers of settlers.  Some of the private purchases during the 

pre-emption waiver era were quickly passed on from the person who had 10 

acquired the land from Ngāti Whātua to third party Pākehā so that much 

of the land was occupied by people who were third parties or unrelated to 

the initial transaction.  The Crown had consistently or very quickly started 

to treat the land that it had acquired in 1840 and 1841 as if it had been 

permanently purchased and acquired, and the Crown’s view is that there 15 

was basically no protest from Ngāti Whātua against the Crown doing that, 

and I think Dr Loveridge’s argument is that in instances where Ngāti 

Whātua disagreed with what the Crown was doing, particularly for 

example in relation to the purchase or the inclusion in the purchase, I 

think it was of Taurarua, Ngāti Whātua protested vociferously.  And here 20 

you have land, a large area of land that the Crown is treating in a – you 

know, in a manner as if it's acquired and there’s virtually no protest about 

it, and that seems to be accepted, the way the Crown’s treated that land. 

COURT ADJOURNS: 3.40 PM 

 25 
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COURT RESUMES: 4.13 PM 

QUESTIONS FROM THE COURT CONTINUES:   

Q. So you said that in response to my last question that the Crown 

consistently started to treat the land as if it had been permanently 

purchased or acquired, and there was no protest from Ngāti Whātua.  5 

Would that not be, or might that not have been consistent with a view that 

the Crown was using the land for the purpose for which it was given, if 

that’s what happened? 

A. I think that the document that was being referred to from May 2006, which 

set out the Crown’s reasons for not agreeing to describe the transactions 10 

as tuku whenua refers to at least to the Muriwhenua land report, and in 

that report there’s a discussion about what are the circumstances when 

Māori would say that, or when Māori would begin to understand that 

Europeans have a different understanding from land transactions than 

themselves.  I think – it would be helpful if I could see the document, but 15 

I think that the argument is, one of the Tribunal’s conclusions was that, 

you know, when did Māori understand that Europeans had different 

understandings of transactions.  It is most likely one of the circumstances 

is when third parties turned up who had not been involved in the 

transaction and did not pay any homage to the rangatira who had 20 

engaged in the transaction, then that was something that would have 

been different from expectations under custom, and I think in the 

Muriwhenua report there was a distinction drawn between the situation in 

Muriwhenua where land that had been purchased in the 1830s or 

transacted in the 1830s by settlers was not occupied by any Europeans 25 

into the 1870s, or possibly later, and in that report the Tribunal noted that 

the circumstances there were very different from those in Auckland, New 

Plymouth and other towns.  I think in the – I don't know if it’s in the 

document, which I now do have in front of me, noted that Russell Stone 

drew the same conclusion that Dr Loveridge did.  He pointed for instance 30 

to Ngāti Whātua statements at the Kohimarama conference in 1860 that 

the land was sacrificed to induce the Governor to settle beside the 

Waitematā.  It’s I think paragraph 15 in document 332.21003, and I think 
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that that quote that’s reference to footnote 15 is a quote from the 

Muriwhenua land report. 

Q. I think perhaps at an early stage, which may seem like a long time ago 

now, of the cross-examination someone, whoever it was who was 

questioning you, suggested that Ngāti Whātua Ōrākei held mana over a 5 

great part of Central Auckland in 1840, (inaudible 16:18:48) was from a 

document.  And you said you thought that was the received version of 

Auckland history up until the early years of this century. 

A. I think that was a reference to the document that had been drafted by 

Roger Falloon, who was OTS analyst at that time.  He was either a senior 10 

or a principal, he’s now the chief analyst at OTS, so he’s not a historian.  

And I presume that he either took advice from a historian – 

Q. I'm not really interested in that statement, but I'm interested in what your 

understanding is of the received history now. 

A. My sense of the received history is that the Tāmaki Makaurau settlement 15 

report has contributed to Ngāti Whātua’s dominance, I suppose, no longer 

being as easily or as widely accepted as it previously had been. 

1620  

Q. This is the process report? 

A. This is the process report.  But it does, as I discussed earlier, engage with 20 

a lot of substantive issues. 

Q. So in that sense, the Tribunal’s report is contributing to whatever we mean 

by received history? 

A. Yeah, I'm probably not using those terms very precisely.  I may reflect the 

fact that I work in the bubble of this – 25 

Q. I understand. 

A. – Treaty settlements exercise. 

Q. Well, my last question is, is a bit about that, I suppose.  We've canvassed, 

or people asking you questions have canvassed issues and then you've 

canvassed in your answers issues of the nature of history compared with 30 

tikanga, or perhaps as separate from tikanga, in the sense that you 

mentioned a degree of self-recognition about the strengths and 

weaknesses of the OTS historian team.  I suppose that sparks the 
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question in my mind of whether you would expect that a Māori view of 

history would be separate from tikanga or not. 

A. I'm sure that such a view would be profoundly influenced by tikanga, but 

I would hesitate as a Pākehā Crown official to try and prescribe what a 

Māori view of history would be. 5 

Q. Yes.  What is the implication of that for the perspective of history that OTS 

takes, is it a Pākehā view of history? 

A. It’s a negotiated, I would say it’s a negotiated view of history between the 

Crown and the settling groups that it’s negotiating with.  Certainly I would 

say that the Crown has more power in the relationship, but when you are 10 

involved in negotiations it definitely feels like it is a negotiation, and it is 

possibly too easy to forget when you’re representing the Crown that, you 

know, the Crown still does have significantly more power and resource. 

QUESTIONS ARISING:  MR HODDER 

Q. This is sort of partly, I have to also say, provoked by my learned friend Mr 15 

Ward’s re-examination.  This document, 332.21003, that’s got recent 

airtime which I didn’t ask questions about, has been raised both by 

re-examination and by your Honour’s questions.  Paragraph 30, 

Mr Macky, says a Crown memorandum of 2006 indicates officials referred 

to the Ōrākei report and the Muriwhenua report.  That’s as evidence on 20 

the topic, and so the question is whether we need to establish any more 

about what that document is, because on the face of it, it’s simply an 

unacknowledged authorship, (inaudible 16:24:16) more than those two 

sentences.  So with your Honour’s leave I was going to pursue that, a 

couple of questions’ distance.   25 

THE COURT:   

Yes. 

RE-EXAMINATION CONTINUES:  MR HODDER 

Q. Right, so you have your paragraph 30 there, Mr Macky? 

A. Paragraph 30, my paragraph 30? 30 
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Q. Your paragraph 30.  That’s all you say in your evidence about this 

document, correct? 

A. Yes. 

Q. And this document predates your time there? 

A. Yes, it does. 5 

Q. And you don’t tell us who wrote it? 

A. The document obviously does not have a name on it.  I have a feeling, 

and I'm sorry, I can't speak with certainty about this, but I have a feeling 

that – 

Q. Your evidence is on fact, not on feelings, I'm afraid, Mr Macky. 10 

A. Okay. 

Q. So if you don't know who wrote it, because it isn't shown on the document 

and you don’t have direct knowledge of who wrote it, then I regret that I 

don’t want to hear what your feeling on the topic is.  But at this stage your 

knowledge of this document comes become you found it on the OTS files, 15 

and you've been able to date it in some way, is that correct? 

A. I believe that I dated it from finding it on OTS files, in an electronic file 

which had a date created, and I believe it was created under the name of 

Jay Eden, which suggests that he probably wrote it.  But I'm not absolutely 

certain about that. 20 

QUESTIONS ARISING – MR MAHUIKA: NIL 

QUESTIONS ARISING – MR WARD: NIL 

QUESTIONS ARISING – MR WAHUIKA: NIL 

WITNESS EXCUSED 

25 
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MR WARD CALLS 

MICHAEL PETER JOHN DREAVER (SWORN) 

Q. For the record, can I confirm your name is Michael Peter John Dreaver? 

A. Yes. 

Q. In these proceedings, you've prepared and signed an affidavit dated 5 

14 October 2020? 

A. Yes. 

Q. Mr Dreaver, I'd ask that you read your affidavit beginning with 

paragraph 1, please. 

A. Ko te mā tuatahi me mihi ki ngā iwi katoa o Tāmakimakaurau.  I'd like to 10 

mihi in particular to all those who’ve given evidence and expertise to this 

court, and who are to give evidence and expertise after me, and I want to 

acknowledge all of those kaumatua and kuia who I had the privilege to 

meet and hope learn from in the course of the Tāmaki Makaurau 

negotiations, all of whom have passed.  Aunty Sally, Hariata Ewe of Te 15 

Kawerau ā Maki, Hariata Gordon, Ngāti Pāoa.  Uncle Doc, Takutai 

Wikiwiriwhi, and Aunty Puawai Rameka, Ngāti Whātua.  Whaea Nganeko 

Minhinnick and Waitara Black, Ngāti Te Ata.  Uncle Dickie Rakena and 

Uncle Tewi Nicholls, Ngāti Tamaterā.  Uncle Toko Renata, Ngāti 

Whanaunga.  Uncle Bo Ngamane, Ngāti Maru.  Uncle Toko Pompey, 20 

Ngāti Tamaoho.  Joe Wilson, Te Ākitai Waiohua.  David Williams, Te 

Patukirikiri.  And I’d like to also acknowledge those who were taken too 

soon.  Joelene Patuawa-Tuilave, Ngāti Whātua, and Tahuna Minhinnick, 

Ngāti Te Ata.  Moe ma koutou, rangatira ma. 

WITNESS READS BRIEF OF EVIDENCE  25 

1. From June 2008 to June 2009 I was contracted to the Office of Treaty 

Settlements (OTS) to support Sir Douglas Graham develop a proposal 

for the settlement of historical Treaty of Waitangi claims across 

Mahurangi, Kaipara, Tāmaki Makaurau and Hauraki/Coromandel. From 

July 2009 to May 2015 I held the position of Chief Crown Negotiator, with 30 

responsibility for negotiations in the Mahurangi, Kaipara, Tāmaki 

Makaurau, and Hauraki/ Coromandel regions. 

2.  Prior to being appointed to the Chief Crown Negotiator role, I was 

employed in a range of roles within government from 1989, including with 
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OTS, Te Puni Kokiri, Treasury and the Ministry for Economic 

Development. 

3 I have also advised a number of iwi at different stages in their Treaty 

settlement journey, from the preparation for settlement (Ngāti Apa ki 

Rangitikei), through negotiations (Ngāti Apa ki te Ra To, Ngāti Kuia and 5 

Rangitane o Wairau) to the post-settlement environment (Ngāi Tahu). 

4. Since the completion of my work as Chief Crown Negotiator, I have 

continued to act as a facilitator and negotiator for government, iwi and 

business, especially on issues involving property rights or multiple iwi 

and hapū interests. 10 

5.  This affidavit covers my knowledge and experience of: 

5.1  the Crown's negotiations with Ngāti Whātua Orakei for the 

settlement of their historical Treaty claims, and with Ngā Mana 

Whenua o Tāmaki Makaurau for collective redress; and 

5.2  the Crown's negotiations with the Marutūāhu Iwi Collective ("the 15 

Marutūāhu Collective") and Te Ākitai Waiohua ("Te Ākitai") for the 

settlement of their historical Treaty claims. 

6.  I have attached to this affidavit a document bank of supporting papers 

("MPJD-1"). All documents referred to within my affidavit are included in 

that document bank. 20 

7.  In 2008, when I was appointed to work on negotiations in Tāmaki 

Makaurau, it had been two years since there were any Treaty settlement 

negotiations in the region. The Ngāti Whātua Ōrākei 2006 agreement in 

principle (AIP) had been the last agreement with any iwi/hapū with 

interests in the region, and the Waitangi Tribunal had recommended the 25 

Crown not proceed with it. 

8.  By the end of my tenure in May 2015, Tāmaki Makaurau iwi/hapū and 

the Crown had completed (following a process of parallel collective and 

iwi negotiations): 

8.1  The Ngāti Whātua o Kaipara Deed of Settlement (September 30 

2011) and Claims Settlement Act 2013; 

8.2  The Ngāti Whātua Ōrākei Deed of Settlement (November 2011) 

and Claims Settlement Act 2012; 

8.3  The Ngāi Tai ki Tamaki Agreement in Principle (November 2011); 
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8.4  The Ngāti Tamaoho Agreement in Principle (November 2012); 

8.5  The Marutūāhu Iwi Collective Record of Agreement (May 2013); 

8.6 The Nga Mana Whenua o Tāmaki Makaurau Collective Redress 

Deed (September 2012) and Act (2014); 

8.7  The Te Kawerau a Maki Agreement in Principle (February 2010) 5 

and Deed of Settlement (February 2014). 

9.  Negotiations were also well advanced with the five Marutūāhu iwi on 

their individual settlements as far as they related to Tāmaki, and with 

Te Ākitai and Te Runanga o Ngāti Whātua. Ngāti Manuhiri and the 

Crown had also completed a Deed (May 2011) and Act (November 10 

2012), which involved successful negotiation and resolution of 

overlapping interests with Marutūāhu, Ngāti Whātua, Te Kawerau a Maki 

and Ngāti Wai. 

10.  In June 2008, the Minister for Treaty of Waitangi Negotiations appointed 

Sir Douglas Graham (the first Minister in Charge of Treaty of Waitangi 15 

Negotiations) to develop a proposed approach for settling the claims of 

all iwi/hapū with interests for the Mahurangi-Kaipara, Tāmaki Makaurau 

and Hauraki-Coromandel regions. I was initially contracted to OTS to 

assist with the review process. The intention was to initiate or revive 

negotiations in these regions by responding to the issues raised by the 20 

Waitangi Tribunal's Tāmaki Makaurau Settlement Process report.  

11.  The Tribunal's report followed an urgent hearing in March 2007 about 

the process followed by the Crown when it negotiated an agreement in 

principle (AIP) with Ngāti Whātua Ōrākei. A number of iwi/hapū with 

interests in Auckland complained, among other matters, that the Crown 25 

had treated Ngāti Whātua Ōrākei as having the predominant interest in 

Tāmaki Makaurau when it developed their redress package, and that this 

was contrary to their interests.  The claimants objected in particular to 

Ngāti Whātua Ōrākei being offered an exclusive right of first refusal 

(RFR) over central Auckland and exclusive redress in relation to certain 30 

maunga. 

12.  The Tribunal had concluded that the Crown's process had been flawed 

and unfair to the majority of iwi/hapū with interests in Auckland. 
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13.  The Tribunal had rejected the idea that the Crown should recognise 

exclusivity of interests in the Auckland region. It found serious failings in 

the Crown process in dealing with one claimant group in isolation from 

overlapping groups. The Tribunal emphasised what it described as the 

"special features of Tāmaki Makaurau". It said: 5 

 

Auckland is now a highly urbanised area with very valuable real estate. 

In the precontact era, Tamaki was likewise seen by Maori as a desirable 

place to live, no doubt because of its warm climate, multiple harbours, 

and good volcanic soil. Unsurprisingly, successive waves of invaders 10 

competed for dominance there down the centuries, and the early 

establishment of Pakeha settlement on the shores of the Waitemata only 

added to its attractions. Thus, it was - and remains – an intensively 

occupied part of the country, where constant habitation by changing 

populations of Maori as a result of invasions, conquests, and inter-15 

marriage has created dense layers of interest. The tangata whenua 

groups involved in that debate number about 10, of which six played an 

active part in our inquiry. 

 

14.  Against that background, the Tribunal raised significant concerns about 20 

the Crown's proposal to offer exclusive cultural redress to Ngāti Whātua 

Ōrākei over three maunga in central Tāmaki Makaurau on the basis of a 

Crown assessment that their interests were "predominant". It said: 

 

The use of 'predominance of interests' as a basis for giving exclusive 25 

rights in cultural sites to one group - even when other groups have 

demonstrable interests that have not been properly investigated - is a 

Pākehā notion that has no place in Treaty settlements. Where there are 

layers of interests in a site, all the layers are valid. 

 30 

15.  The Tribunal recommended the proposed settlement with Ngāti Whātua 

Ōrākei not proceed at that stage; and that the Crown should work with 

other tangata whenua groups to negotiate settlements for them. Once 

that was done, it would be possible to arrive at a situation where 
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appropriate redress was offered not only to Ngāti Whātua Ōrākei, but to 

all the tangata whenua groups in Tāmaki Makaurau. The Tribunal 

recommended that, to prevent the same circumstances arising again in 

future negotiations, officials engaging with customary matters needed to 

engage with and understand concepts of "layers of interests", rather than 5 

"predominance" and ranking. 

16.  The Tāmaki Makaurau settlement process report was extremely 

significant, and formed an important background to Sir Douglas' review, 

and the resulting report provided to the Minister and the iwi/hapū of 

Mahurangi-Kaipara, Tamaki Makaurau and Hauraki-Coromandel on 10 

24 June 2009.  Although neither the Crown nor Sir Douglas treated them 

as binding, the Tribunal's findings and observations on predominance, 

exclusivity and layers of interest were compelling and influential. 

17.  Sir Douglas' report recommended amendments to the Ngāti Whātua 

Ōrākei AIP, which included removing the RFR provisions from the 15 

proposed settlement. The report recommended these provisions be 

replaced by a new RFR to be held collectively by a group comprising the 

various iwi/hapū of Tamaki Makaurau, and which would extend over 

surplus Crown properties held within Auckland (in a wider area than the 

2006 RFR area that had been offered to Ngāti Whātua Ōrākei in its AIP). 20 

18.  Sir Douglas considered that, if Ngāti Whātua Ōrākei agreed to the 

suggested amendments to its AIP, iwi objections to the 2006 AIP could 

be regarded as satisfied and the Ngāti Whātua Ōrākei amended AIP 

could then proceed to a deed of settlement. 

19.  Sir Douglas' proposed approach was based on negotiating collective 25 

redress over sites where there were collective interests and where there 

was a very high degree of overlap between multiple iwi/hapū. But he also 

recommended that collective negotiations should proceed in parallel with 

concurrent iwi-specific negotiations with all the iwi with interests in 

Tāmaki Makaurau.  30 

20.  Sir Douglas suggested that negotiations over collective redress would 

need to reflect what the Tribunal had termed the "layers of interest" in 

Tāmaki. This was "the only realistic way forward" for sites where it would 

be inappropriate or practically impossible to draw lines and carve up 
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taonga or provide for effective governance and management (such as 

maunga or harbours), or where it would be overly complex or unfair to 

provide exclusive redress to any one group because of the nature and 

extent of overlapping interests, such as REFER redress. Although 

collective or shared redress had been a feature of previous settlements, 5 

Sir Douglas' proposals involved a wider range of redress and a large 

group of iwi/hapu. 

21.  Sir Douglas' report favoured cash rather than commercial land for iwi-

specific settlements in Tāmaki, in order to minimise the potential for 

contested redress; but it still proposed sites of particular significance to 10 

individual iwi be returned as cultural redress. (This particular preference 

for cash rather than land was put to a side relatively quickly once 

negotiations began, as each iwi stressed the importance of securing the 

return of land in which they held an interest, and firmly pursued their own 

commercial and cultural redress.) 15 

22.  Part of the proposal included a collective offer to Marutūāhu as well as 

offers to the other iwi/hapū who claimed interests in Tamaki, including 

Te Ākitai, whose redress I understand is also challenged in these 

proceedings. 

23.  In a Cabinet paper dated 27 May 2009, which I commented on in draft,  20 

the Minister advised the Treaty of Waitangi Cabinet Committee that 

Sir Douglas' proposal, while ambitious and unorthodox in some 

respects, was based firmly on sound principles and informed by the 

Crown's experience in other regions with shared interests. The Minister 

acknowledged that the proposal carried some risks as it might be 25 

perceived by some claimants as a "take it or leave it" offer due to them 

not having had input into the Crown's initial offer and, therefore, how it 

was presented to the claimants would be critical. 

24.  The Minister proposed that Sir Douglas advise claimants of the Crown's 

indicative quantum offers and present the rest of his proposal as a 30 

negotiating brief endorsed by Ministers, but which needed to be refined 

over the course of the negotiations. 

25.  Following approval from Cabinet, Sir Douglas presented the settlement 
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proposal to Kaipara, Tāmaki Makaurau and Hauraki iwi and hapū 

(including Ngāti Whātua Ōrākei) at the Ellerslie Racecourse on 24 June 

2009. I attended that meeting in support of Sir Douglas. It was made 

clear the proposal provided the broad architecture only - it was a starting 

point rather than an end point for negotiations. Iwi were clear that they 5 

were prepared to enter negotiations on a collective and individual basis, 

but without any predetermination of what would comprise their 

settlement redress. In particular, all iwi were clear that their redress 

would need to include transfer of land as both individual cultural and 

commercial redress. 10 

26.  Following the Ellerslie meeting, there was an intensive period of 

negotiation with what became known as the Tāmaki Collective (Nga 

Mana Whenua o Tāmaki Makaurau). This group had started to form 

around 2008 to negotiate redress with the Crown. 

27.  As at July 2009, the iwi/hapū members of the Tamaki Collective were: 15 

27.1  The "Ngāti Whātua ropu": those hapu of Ngāti Whātua with 

spiritual, traditional and historical interests in respect of any of the 

maunga of Tāmaki Makaurau, including Nga Oho, Te Uringutu, 

Te Taoū, and the hapū represented by Ngāti Whātua o Kaipara 

and Te Runanga o Ngāti Whātua; 20 

27.2  The "Tāmaki-Waiohua ropu": Ngāi Tai ki Tāmaki; Ngāti Tamaoho; 

Ngāti Te Ata; Te Ākitai; Te Kawerau ā Maki; 

27.3  The "Marutūāhu ropu": Ngāti Maru; Ngāti Pāoa; Ngati Tamaterā; 

and Ngaati Whanaunga. 

28.  I was appointed Chief Crown Negotiator and negotiations with the 25 

Tāmaki Collective began in July 2009.10 In keeping with Sir Douglas' 

proposal, it was the common understanding of all iwi/hapū members of 

the Tāmaki Collective that collective redress negotiations would occur 

as far as possible in parallel with individual settlement negotiations. And, 

that those individual settlement negotiations would appropriately 30 

recognise their interest in particular parts of Tamaki Makaurau of 

significance to them. 
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29.  The Tāmaki Collective negotiations led to the Ngā Mana Whenua o 

Tāmaki Makaurau and Crown Framework Agreement, which was signed 

on 12 February 2010. 

30.  The Framework Agreement outlined the proposed content for the 

Redress Deed, in the same way as an agreement in principle. It 5 

acknowledged that each iwi/hapū member of the Tāmaki Collective had, 

and has, legitimate spiritual, ancestral, cultural, customary and historical 

interests within Tāmaki Makaurau. This acknowledgement was made by 

each iwi, and by the Crown.  Ngāti Whātua Ōrākei signed the Framework 

Agreement. 10 

31.  Under the Framework Agreement, the Crown offered to vest the 

Crown-owned parts of various Tāmaki maunga "to be held in trust and 

be managed for the common benefit of the mana whenua iwi/hapū of 

Tāmaki Makaurau and the people of Auckland City". 

32.  The Framework Agreement also provided, amongst other matters, that 15 

the Crown would offer the Tāmaki Collective a RFR in respect of all land 

held by the core Crown agencies in the area of Auckland defined on a 

map appended to the Agreement. This area was extensive, from 

Waikato River in the south to Muriwai in the north, and included all of the 

RFR area that had been proposed for negotiation in Ngāti Whātua 20 

Ōrākei's AIP. 

33.  Intensive negotiations occurred between the signing of the Framework 

Agreement and the signing of a Record of Agreement in December 

2011. 

34.  On 5 December 2012, following further negotiations, the Crown entered 25 

into Ngā Mana Whenua o Tāmaki Makaurau Collective Redress Deed 

with the Tāmaki Collective.  The Deed was given effect by the Ngā Mana 

Whenua o Tamaki Makaurau Collective Redress Act 2014. 

35.  The most significant cultural redress offered in the Tamaki Collective 

negotiations was the maunga and motu. Several different proposals 30 

were considered to structure the ownership and management of the land 

that was to be transferred from the Crown. 

36.  Ultimately, the iwi and the Crown agreed to collective ownership and 
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administration of the maunga. Titles vested in a collective entity on 

behalf of all iwi/hapū, with administration of the maunga achieved 

through representation for each of the ropu, with Auckland Council and 

Crown representatives also to be appointed to a new Authority. 

37.  Titles to four motu vested in Ngā Mana Whenua o Tāmaki Makaurau and 5 

were then gifted back to the Crown, along with three sites on Rangitoto 

which vested permanently in Ngā Mana Whenua o Tāmaki Makaurau. 

38.  The Ngā Mana Whenua o Tāmaki Makaurau deed and legislation gave 

each iwi/hapū the opportunity to record their name on the title to each of 

the maunga and motu. The iwi/hapū could also choose to have 10 

statements of association with the maunga and motu recorded in the 

collective deed or in the individual iwi deed of settlement 

39.  No iwi or hapū, including Ngāti Whātua Ōrākei, objected to any of those 

iwi/hapū having their interests recorded in relation to the central maunga 

(including Maungakiekie, Maungawhau, Ohinerau, Te Kopuke and 15 

Puketapapa). 

40.  Some Marutūāhu iwi chose to include their statements of association 

with Tāmaki maunga in their individual deeds of settlement or did not 

record any statements. Te Ākitai chose to include statements of 

association with Tāmaki maunga, including Maungakiekie and 20 

Maungawhau, in the Collective Redress Deed (at Part 1 of the 

Documents Schedule). 

41.  The Tāmaki Collective commercial redress involves: 

42.  An RFR in favour of the collective RFR entity (the Whenua Haumi 

Roroa o Tāmaki Makaurau Limited Partnership). The collective RFR 25 

entity or any of the three ropu may accept the offer (s 127(1) of the 2014 

Act). These are bespoke provisions for the Tāmaki Collective rather than 

standard RFR items. 

43.  A right to acquire any deferred selection properties included in individual 

iwi/hapū settlements, but not selected. 30 

44.  From early in negotiations, the Tāmaki Collective negotiators all 

expressed a desire for the RFR to operate on a "carousel" basis between 

the three ropu (Ngāti Whātua, Tāmaki/Waiohua and Marutūāhu). 
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45.  The "carousel" is not provided for in the settlement documentation. Its 

terms and operation are separately documented as agreed between the 

three ropu, with the Crown not party to those agreements. In other words, 

it was the iwi/hapū collectively (including Ngāti Whātua Ōrākei) and not 

me as Chief Crown Negotiator, who devised this mechanism. 5 

46.  In my role as Chief Crown Negotiator, I helped to facilitate the 

development of the iwi-devised carousel. Mr Blair explains in his 

evidence (at [208)) that the RFR carousel applies to assets worth less 

than $5,000,000. For assets of $5,000,000 or more, the Collective 

exercises the RFR. In addition to the RFR, the collective RFR entity also 10 

has a second right to purchase any deferred selection properties offered 

to individual Tāmaki iwi/hapū that are not selected for purchase by that 

iwi/hapū in the deferred selection period. 

47.  As noted earlier, each of the iwi members of the Tāmaki Collective – 

including Ngāti Whātua Ōrākei - was clear that their willingness to enter 15 

into collective redress was contingent on their being able to secure 

acceptable individual redress. In the case of Ngāti Whātua Ōrākei, that 

redress included the right to buy five significant New Zealand Defence 

Force housing land blocks and two other New Zealand Defence Force 

properties (the Narrow Neck and Wakakura properties) on the North 20 

Shore, a property on the slopes of Maungawhau-Mt Eden a site on 

Plymouth Crescent (North Shore), and the return by gift of the 33.7 

hectare Pourewa Creek Conservation Area adjacent to their marae. 

48.  Consequently, during Tamaki Collective negotiations, all iwi, including 

Ngāti Whātua Ōrākei, agreed that properties required for use in another 25 

Treaty settlement would be able to be removed from the RFR ( discussed 

further below). Without that assurance, it is my view that the Tāmaki  

Redress deed would not have been agreed by the iwi of the collective. 

As Chief Crown Negotiator, I was clear to iwi in the collective on a 

number of occasions that I intended to negotiate with each iwi a 30 

settlement that contained redress reflecting their interests, and that the 

RFR could not trump the Crown's ability to meet its redress obligations 

to each iwi based on an interests approach.  Ngāti Whātua Ōrākei 
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members supported the Tāmaki Redress deed by a percentage of 

96.55%. 

49.  The agreement between the parties is set out in the Deed. By the time 

the Deed was signed, all of the parties had been supplied with a draft Bill 

to give effect to the Deed. 5 

50.  The current sections 118 and 120 of the Act were foreshadowed in the  

Deed and in the draft Bill and provide a mechanism for RFR land that is 

required for a Treaty settlement to no longer be subject to the RFR. They 

provide a mechanism for the Minister to give notice that specific RFR 

land is required for a Treaty settlement. 10 

51.  Ngāti Whātua Ōrākei redress properties were all transferred ahead of 

the settlement date for the Ngā Mana Whenua o Tāmaki Makaurau 

Collective, so it was not necessary to provide for the collective RFR to 

be removed from the properties in their Deed. However, section 120 has 

been applied to remove properties from the collective RFR in the Ngāti 15 

Pāoa, Te Kawerau ā Maki, Ngāi Tai ki Tāmaki and Ngāti Tamaoho 

settlements. 

52.  Around the same time as the formation of the Tāmaki Collective, each of 

the iwi began negotiations with the Crown for settlement of their iwi-

specific Treaty claims relating to Tāmaki. 20 

53.  Over the course of iwi-specific negotiations, almost every iwi and hapū 

member of the Tāmaki Collective sought specific land-based redress in 

central Auckland. As just one example, Ngāi Tai ki Tāmaki sought to buy 

(and were originally offered) a landbank property at 136 Dominion Rd, 

Mt Eden. Ngāi Tai ki Tāmaki also sought the right to buy and leaseback 25 

to the Crown the Auckland High Court. We seriously considered the High 

Court option, and declined to offer it - not because of any doubt about 

Ngāi Tai having an interest justifying a commercial offer in central 

Auckland - but because the strategic importance to the Crown of the 

High Court made it unavailable for Treaty settlement redress to iwi. 30 

54.  Attached and marked "MPJD-2" 1s a map showing the areas of 

interest/redress areas of the members of the Tāmaki Collective (Te 

Runanga o Ngāti Whātua, Marutūāhu Collective, Ngāi Tai ki Tāmaki, 
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Ngāti Tamaoho, Ngāti Te Ata, Ngāti Whātua Ōrākei, Ngāti Whātua o 

Kaipara, Te Ākitai and Te Kawerau a Maki). 

55.  I note that, of the Tamaki Collective iwi represented on this map, Te 

Rūnanga o Ngāti Whātua, and Te Ākitai are yet to initial an iwi-specific 

deed of settlement.  I just note that that’s now dated, because Te Ākitai 5 

has initialled an iwi-specific deed of settlement since I completed this 

affidavit. 

MR WARD ADDRESSES THE COURT – TE ĀKITAI DEED (341.27440) 

(16:55:29) 

EXAMINATION CONTINUES:  MR WARD 10 

Q. Please continue, Mr Dreaver. 

A. Thank you.  Comma, halfway through the sentence. 

WITNESS CONTINUES READING BRIEF OF EVIDENCE FROM 

PARAGRAPH 55 

55. … and that Ngāti Te Ata is yet to sign an iwi-specific agreement in 15 

principle. Te Ākitai have been offered commercial redress in central 

Auckland, which is challenged in these proceedings. The possibility 

remains that further iwi may seek land-based redress in central 

Auckland, including in the area Ngāti Whātua Ōrākei describe as their 

2006 RFR area. 20 

56.  As noted, at the same time I was negotiating a Framework Agreement 

with the Tāmaki Collective, I also led the Crown's resumption of 

negotiations with Ngāti Whātua Ōrākei in respect of their iwi-specific 

Treaty settlement. This included ensuring that Ngāti Whātua Ōrākei were 

provided with iwi-specific land-based redress, as also anticipated for the 25 

other iwi. 

57.  On 12 February 2010, the same day that the Tāmaki Collective 

Framework Agreement was signed, Ngāti Whātua Ōrākei and the Crown 

signed a supplementary agreement to the AIP.  The agreement reflected 

the centrality of the Tāmaki Collective and the Framework Agreement to 30 

how the Crown and Ngāti Whātua Ōrākei were going to move forward. 

Among other things, Ngāti Whātua Ōrākei and the Crown agreed: 
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57.1  to delete the previous provisions relating to the 2006 RFR area in 

the 2006 AIP; 

57.2  to delete the map attached to the 2006 AIP (which had defined 

the proposed 2006 RFR area); 

57.3  to delete the definition of the specific area relating to the RFR in 5 

the 2006 AIP; 

57.4  to amend headings in the AIP to make it clear an historical section 

was a statement of Ngāti Whātua Ōrākei’s position, not a 

statement of historical fact agreed with the Crown; and 

57.5  that the Framework Agreement would provide RFR redress, not 10 

the AIP or the Ngāti Whātua iwi specific settlement. 

58.  These changes were considered necessary by the Crown to facilitate the 

negotiations for all iwi in Tāmaki Makaurau. They were deliberate. It was 

important to ensure the ability to implement the Tāmaki Collective RFR, 

and to ensure the Crown had the right to remove property from the RFR 15 

area and offer it as redress to other iwi and hapū where this was merited. 

59.  The supplementary agreement made a number of other changes to the 

AIP reflecting the fact that Ngāti Whātua Ōrākei and the Crown had 

entered into the Framework Agreement. 

60.  The parties expressly recorded that they had agreed the changes in the 20 

supplementary agreement "to enable negotiations to be concluded 

through a Deed of Settlement" and for appropriate legislation to be 

passed. 

61.  Following the amendments to the AIP there were further negotiations 

with Ngāti Whātua Ōrākei. 25 

62.  Ngāti Whātua Ōrākei’s deed of settlement was initialled on 29 

September 2011, and put to the members of Ngāti Whātua Ōrākei for 

ratification. Ngāti Whātua Ōrākei negotiators recommended that 

members support the deed, and they did so in overwhelming numbers, 

supporting it by an 89% majority. 30 

63.  On 5 November 2011, Ngāti Whātua Ōrākei's deed of settlement with 

the Crown was signed.  I attended that signing. The deed was then given 

effect by the Ngāti Whātua Ōrākei Claims Settlement Act 2012. 
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KARAKIA WHAKAMUTUNGA 

COURT ADJOURNS: 5.02 PM 
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COURT RESUMES ON FRIDAY 19 MARCH 2021 AT 10.02 AM 

 

KARAKIA TIMATANGA 

LEGAL DISCUSSION  (10:02:38) 

EXAMINATION CONTINUES:  MR WARD 5 

Q. Tēnā koe ano, Mr Dreaver.  I think we’re up to paragraph 64 of your 

affidavit. 

A. Kia ora. 

MICHAEL PETER JOHN DREAVER (RE-SWORN) 

WITNESS CONTINUES TO READ BRIEF OF EVIDENCE FROM 10 

PARAGRAPH 64 

64. The overlapping interests process adopted for the revised Ngāti Whātua 

Ōrākei offer took place in the specific context of the Tribunal's Tāmaki 

Makaurau Settlement Process Report, the Sir Douglas Graham 

proposal, and the simultaneous negotiations with the Tāmaki Collective. 15 

65.  A proposed revised Ngāti Whātua Orakei package was communicated 

by Sir Douglas to all Tamaki iwi/hapū at the same time that he presented 

his proposal for settling with Tamaki iwi/hapū at Ellerslie in June 2009. 

This was effectively the initiation of the overlapping claims process for 

the revised Ngāti Whātua Ōrākei offer. 20 

66.  From there, the process was largely led by me, rather than OTS officials, 

since I was based in Auckland and seeing groups on a regular basis. 

Conversations and discussions about interests and how they might be 

reflected regularly occurred around the Tāmaki Collective negotiation 

table. Revisions to the Ngāti Whātua Ōrākei redress offers were made 25 

largely in tandem with offers to the Tāmaki Collective for collective 

redress. There was therefore some disclosure to overlapping groups 

through the Tāmaki Collective negotiations while revised redress was 

being developed. At the same time, as I note below, some offers were 

being developed and discussed with other Tāmaki iwi, including Ngāi Tai 30 

ki Tāmaki and the Marutūāhu Collective, and the same simultaneous 

approach was applied in developing their potential redress. 
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67.  During the process of disclosing and finalising its revised redress offer 

in December 2009, Ngāti Whātua Ōrākei sought assurances that no 

other group would be offered cultural or commercial redress site 

transfers in addition to the  collective redress offered in central Auckland. 

The Crown declined to make such a commitment given negotiations 5 

were still to commence with several groups. 

68.  To supplement the disclosure taking place through the Tāmaki Collective 

negotiations, Ngāti Whātua Ōrākei held "mutual disclosure" hui with 

other iwi to share their respective offers with each other. The idea was 

that sharing information at the same time about what each had been 10 

offered would support overlapping interests discussions - groups could 

assess the offers to others within the context of their own offer. 

69.  A disclosure hui took place between Ngāti Whātua Ōrākei, the 

Marutūāhu iwi and Ngāi Tai ki Tāmaki on 26 July 2011 to share full 

details of the revised offer to Ngāti Whātua Ōrākei and the commercial 15 

redress offers made to the Marutūāhu iwi and Ngāi Tai ki Tāmaki at that 

point. I attended this hui.  

70.  I am not aware of Ngāti Whātua Ōrākei holding meetings on their marae 

for the purpose of discussing their redress offer with other iwi during this 

period.  Nor was there any suggestion by Ngāti Whātua Orakei that they 20 

might consider it appropriate to undertake a 'tikanga based' process for 

addressing overlapping claims in relation to their own settlement. 

71.  Around this time, Ngāti Whātua Ōrākei proposed a carousel between 

Ngāti Whātua Ōrākei, Ngāi Tai ki Tāmaki and Marutūāhu iwi to allocate 

landbank properties and school sites in central Auckland.  This proposal 25 

did not proceed and in the end the Ngāti Whātua Ōrākei deed of 

settlement did not include any school sites and included one landbanked 

property. At this time, the prospect of a right of veto over the redress of 

other iwi was raised with the Crown by Marutūāhu in the context of its 

concerns that the allocation of redress for Ngāti Whātua Ōrākei may 30 

impact on any subsequent Marutūāhu negotiations. The Crown advised 

it was not prepared to offer such a right to any iwi/hapū. (I discuss this 

further below at [118].) 
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72.  On 28 September 2011, the day before the Ngāti Whātua Ōrākei Deed 

of Settlement was initialled, I emailed OTS to advise, in relation to the 

final content of the Ngāti Whātua Ōrākei settlement (disclosed on 22 

September 2011), that Marutūāhu appeared to be satisfied.  While the 

Marutūāhu iwi considered they had a stronger interest than Ngāti 5 

Whātua Ōrākei in some areas where Ngāti Whātua Ōrākei was offered 

redress (the North Shore), they still wished to support Ngāti Whātua 

Ōrākei to reach settlement.  The Marutūāhu iwi went on to support Ngāti 

Whātua Ōrākei in public meetings at Narrow Neck and Ngāti Maru and 

Ngāti Tamaterā submitted in support of the Ngāti Whātua Ōrākei Claims 10 

Settlement Bill. 

Negotiations with the Marutuahu Collective up to mid-2015 

73.  This section of my affidavit focuses on the development of the Crown's 

offer to the Marutūāhu Collective of Treaty settlement redress located 

within what Ngāti Whātua Ōrākei describe as their 2006 RFR area. 15 

74.  I discuss this redress in two parts: 

74.1  cultural and commercial redress at Gladstone Park and 

Mechanics Bay in the Parnell area of central Auckland; and 

74.2  other commercial redress in central Auckland, including the 

opportunity to purchase a landbank property, school sites, and a 20 

probation centre. 

75.  I also describe correspondence and engagement between the Crown 

and Ngāti Whātua Ōrākei in relation to the development of these redress 

offers during the period I was involved in negotiations with Marutūāhu. 

76.  The Marutūāhu Collective comprises Ngāti Pāoa, Ngāti Maru, Ngāti 25 

Tamaterā, Ngaati Whanaunga, and Te Patukirikiri. These five closely 

related iwi have interests from the Mahurangi coast in the north to the 

Bay of Plenty in the south and make up about 70 per cent of the 

approximately 10,000 people who identify as Pare Hauraki. All five iwi 

are members of the Tāmaki Collective and benefit from shared cultural 30 

and commercial redress in Tāmaki Makaurau provided through the Ngā 

Mana Whenua o Tāmaki Makaurau Collective Redress Deed. 

77. The Crown entered negotiations with the Marutūāhu Collective in late 

2010. Like other iwi and hapū in the Tāmaki Collective, Marutūāhu were 
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clear from the outset that they sought specific redress in Tāmaki, over 

and above that provided through the Tāmaki Collective. 

78.  Originally, the Crown had envisaged a single, collective Marutūāhu  

settlement.  However, because of the need to reflect and recognise each 

individual iwi's interests and legitimate Treaty grievances, the Crown 5 

shifted to negotiating individual deeds of settlement with each Marutūāhu  

iwi as well as the Marutūāhu Collective deed. 

79.  The Crown and the Marutūāhu iwi entered into a Record of Agreement 

(equivalent to an agreement in principle) on 17 May 2013, which as I 

explain below included several potential items of redress in central 10 

Tāmaki. The Crown suspended negotiations with the Marutūāhu  

Collective from the end of 2014 to the end of 2015, after three Marutūāhu 

iwi filed an application for an urgent Waitangi Tribunal hearing in relation 

to an unrelated negotiation matter (concerning the Tauranga Moana 

Framework). Negotiations resumed in late 2015, as is described in the 15 

evidence of Ms Campbell. The Marutūāhu Iwi Collective Redress Deed 

was initialled on 26 July 2018. 

80.  The Marutūāhu Collective does not have an identified "area of interest" 

for Treaty settlement purposes. This is because areas of interest are still 

being finalised for some of the individual Marutūāhu iwi. The initialled 20 

Marutūāhu collective redress deed includes a map of the area within 

which the Crown is providing collective redress (the "Marutūāhu 

Collective Redress Area"), which includes the central Tāmaki isthmus, 

including what Ngāti Whātua Ōrākei describe as their "2006 RFR area". 

81.  Overlapping groups, including Ngāti Whātua Ōrākei, were nonetheless 25 

aware from an early stage that the area in which Marutūāhu were likely 

to seek settlement redress would include the central Tamaki isthmus. I 

understand Marutūāhu expressed this position very clearly in the early 

2000s during the Crown's initial negotiations with Ngāti Whātua Ōrākei 

and in the resulting urgent Tribunal inquiry in 2005/2006. And, as I noted 30 

earlier, the settlement proposal presented by Sir Douglas Graham in 

June 2009 to multiple iwi and hapū, including Ngāti Whātua Ōrākei, 

anticipated a separate collective offer to the Marutūāhu iwi to reflect their 

shared interests in Tāmaki Makaurau. 



1509 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

82. In addition, the mandate strategies and deeds of mandate for Ngāti 

Pāoa, Ngāti Maru, Ngāti Tamaterā , Ngaati Whanaunga, and 

Te Patukirikiri, all of which were endorsed by the Crown and made 

publicly available in 2011, enclosed or referred to maps which showed 

that each of the Marutūāhu iwi had claims extending to areas including 5 

all or part of the central Tamaki isthmus. 

Cultural and commercial redress at Gladstone Park and Mechanics Bay. 

83.  In this section I discuss the development of the Crown's offer of cultural 

and commercial redress for Marutūāhu in two areas of Parnell, namely: 

83.1  vesting as cultural redress of Crown-owned land in Gladstone 10 

Park, being 97 Gladstone Road (the Fred Ambler lookout site), 

110A Gladstone Road (a small roadside area), 110 Gladstone Rd 

(the tennis club area), and 27 Balfour Rd (the early childhood 

centre area); and 

83.2  the commercial redress opportunity of a potential deferred 15 

purchase of land at Mechanics Bay administered by the New 

Zealand Transport Agency (NZTA), along with a cultural redress 

statutory acknowledgement for that land. 

84.  As I have noted, Marutūāhu had advised the Crown they asserted 

interests in central Tamaki, and specifically in the Parnell area, before I 20 

became involved.  

85.  Marutūāhu sought redress in Crown-owned land in Parnell at an early 

stage of negotiations. In September 2010, at our very first negotiation 

hui, the Marutūāhu Collective tabled information and maps about reserve 

land at Mechanics Bay and at Blackett's Point (also known as 25 

St George's Bay), where Gladstone Park is now located. Marutūāhu 

asserted they had customary interests in those sites. 

86.  The Crown then undertook a process of gathering and reviewing 

information in relation to the interests asserted by Marutūāhu at 

Blackett's Point and Mechanics Bay, which is described in the evidence 30 

of Mr Macky. This process took several years and our understanding 

developed over that time. In my experience, it is not unusual for this to 

occur in negotiations.  
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87.  As the affidavit of Ms Anderson observes, the nature and extent of the 

settling group's interests in a site or asset is only one of a multitude of 

factors taken into account by the Crown in deciding what may be 

appropriate redress. In the case of Gladstone Park and Mechanics Bay, 

significant other factors considered over the period of my involvement in 5 

development of the redress included: 

87.1  the status and extent of Crown-owned property in the settling 

group's area of interest available for use as redress; 

87.2  whether the redress would be cultural or commercial, and 

exclusive or non-exclusive; 10 

87.3  whether the offer of redress could be accommodated within the 

value parameters for the settlement; 

87.4  the interests of third parties, including councils and Crown 

agencies using and occupying the land; 

87.5  potential public reaction to the prospect of particular Crown-15 

owned sites and assets being Treaty settlement redress; and 

87.6  the availability and nature of comparable alternative redress. 

88.  As I discuss below, the nature and extent of overlapping interests, and 

especially the views and interests of Ngāti Whātua Ōrākei on the 

proposed redress, was a further important factor the Crown considered 20 

throughout the process of determining whether it was appropriate to offer 

redress to Marutūāhu in the Parnell area. 

89.  The status and availability of the land at Gladstone Park and Mechanics 

Bay for use as Treaty settlement redress, and the nature of third-party 

interests, were significant factors in determining the redress eventually 25 

offered to Marutūāhu. 

90.  The legal status of the land at Gladstone Park was a factor here. The  

land was vested in trust in Auckland Council as a reserve and there were 

leases to third parties covering a significant portion of the land. However, 

the Fred Ambler lookout part of the reserve (97 Gladstone Road) was 30 

more straightforward as it did not involve any third party interests. The 

Crown, having been satisfied at that point that Marutūāhu interests in 

Blackett's Point/St George's Bay were sufficient for exclusive cultural 

redress to be appropriate, decided to offer the Fred Amber lookout 
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redress in the 2013 Record of Agreement, which also contained a 

commitment to explore the vesting of additional Crown-owned land from 

Gladstone Park.  That redress was subject to resolving overlapping 

interests. 

91.  Marutūāhu then inquired whether further cultural redress at Blackett's 5 

Point was possible in relation to a small embankment adjacent to a fire 

station near the Fred Ambler lookout (110A Gladstone Road). I advised 

there was no reason why transfer would not be possible in relation to this 

area, and by 15 November 2013, the Crown had offered Marutūāhu the 

transfer of both 97 and 110A Gladstone Road as cultural redress, subject 10 

to the approval of Auckland Council and resolving overlapping interests. 

92.  In early 2012, OTS identified the availability of NZTA land at Mechanics 

Bay as an outstanding negotiation issue with Marutūāhu that needed to 

be resolved. This was further discussed in an email from myself to an 

OTS official in July 2012, in which I advised the focus was on "the patch 15 

of land on lower Grafton [Road]". However, after further investigation, 

OTS was unable to identify any surplus NZTA properties at Mechanics 

Bay, which meant the possibility of vesting land as cultural redress 

remained low. When the Minister for Treaty of Waitangi Negotiations 

sought Cabinet approval for a collective redress offer to Marutūāhu iwi, 20 

he instead proposed to explore other nonvesting redress options for the 

Mechanics Bay Reserve land to appropriately acknowledge the interests 

of the Marutūāhu iwi there, which might include a statutory 

acknowledgement in recognition of the importance of this site to the 

Marutūāhu iwi. This was then included in the 2013 Crown offer and 25 

Record of Agreement. 

93.  A further factor, as I have noted, was whether the redress at Gladstone 

Park and Mechanics Bay would be cultural or commercial, and exclusive 

or nonexclusive. 

94.  As noted, the unavailability of NZTA land precluded the offer of a cultural 30 

vesting at Mechanics Bay, even though OTS was satisfied Marutūāhu  

had demonstrated interests that were sufficient for exclusive cultural 

redress to be appropriate. For this reason, it was decided to offer a 
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statutory acknowledgement (non-exclusive redress) in recognition of the 

importance of this site to the Marutūāhu iwi. 

95.  The future possibility of land transfer at Mechanics Bay, should it 

become available for transfer, remained highly important to Marutūāhu. 

For this reason, and given it was within the area of interest for the 5 

Marutūāhu iwi (based on the information gathering the Crown had done 

to that point), a commercial option to purchase the land if it became 

surplus was developed, offered, and accepted. 

96.  Following the signing of the Record of Agreement in May 2013, vesting 

of further land from Gladstone Park (that is, in addition to 97 and 110A 10 

Gladstone Road) was initially not considered by OTS to be fiscally 

feasible: the understood value of the land was too high to accommodate 

further land as cultural redress. For this reason, a commercial redress 

proposal (to offer land underlying the Gladstone Tennis Club and 

Gladstone Park Early Childhood Centre as a deferred selection property, 15 

subject to existing leases) was raised by the Crown in June 2013 and 

further developed in July 2013.  On 15 November 2013 I wrote to 

Marutūāhu regarding conditions of commercial redress at Blackett’s 

Point, Gladstone Park.  

97.  Because the land on which Gladstone Park was located was vested in 20 

trust in the Auckland Council, the Crown needed to obtain the support of 

the Auckland Council for the proposal. The Crown held confidential 

discussions with the Council in July - August 2013. In response to public 

concern raised in around August 2013 in respect of the possibility of 

commercial redress being offered at Gladstone Park, the Minister asked 25 

OTS officials for advice on alternative options. Advice was provided on 

27 November 2013. Officials  suggested three options: 

97.1  to offer the land underlying the Gladstone Tennis Club and 

Gladstone Park Early Childhood Centre as cultural rather than 

commercial redress, subject to conditions that the land would 30 

transfer with its reserve status retained, the land would not be 

able to be alienated, and existing lease arrangements would be 

extended; 
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97.2  to vest the land at Gladstone Park as cultural redress in trust 

under s 26 of the Reserves Act 1977; or 

97.3  to substitute the commercial redress offer at Gladstone Park with 

other commercial redress (for example, additional landbank 

properties). 5 

98.  The Minister did not make any decisions on that advice and instead 

sought a discussion with officials. On 11 December 2013, the Minister 

issued a public statement on Gladstone Park, containing assurances 

about the future of Gladstone Park, including that it would always remain 

a reserve, would always be open to the local community, and would not 10 

be subject to commercial development.  I was asked to work with OTS 

to re-develop the redress proposal in line with these assurances. 

99.  On 21 March 2014, I wrote to Marutūāhu regarding options for the 

Gladstone Park redress following the Minister's press release of 11 

December 2013, and presented a cultural redress proposal to 15 

Marutūāhu. The proposal was to: 

99.1  Vest the land underlying the Gladstone Tennis Club (110 

Gladstone Road) in the Marutūāhu iwi, subject to continued 

recreation reserve status, a condition that the land is inalienable, 

and an extension of the lease to the tennis club for 15 years. 20 

99.2  Vest the local purpose reserve (27 Balfour Road), which houses 

the Gladstone Park Early Childhood Centre, in the Marutūāhu iwi, 

subject to continued local purpose reserve status, a condition that 

the land is inalienable, and extension of the lease of the Parnell 

Trust for 5 years. 25 

99.3  Provide a statutory acknowledgement over 109 Gladstone Road 

(the playground area), which would remain Crown land vested in 

Auckland Council. 

100.  The possibility of cultural redress vesting had been reconsidered on the 

basis of new information on the book value of the site, which could be 30 

accommodated within the fiscal forecast without affecting other redress 

proposals. 

101.  OTS briefed the Minister for Treaty of Waitangi Negotiations and Minister 

of Conservation on 13 June 2014 on the revised redress proposal, and 
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the Ministers agreed to that proposal on 16 and 17 June 2014.  Cabinet 

agreed to the revised redress proposal on 30 June 2014. 

102.  The conditions of Cabinet's approval were advised to Marutūāhu on 9 

July 2014.  On 24 July 2014, the Crown met with Marutūāhu to discuss 

a timeline for initialling the redress deed and to address outstanding 5 

matters including Gladstone Park.  I note at this stage it was implicit that 

the redress would only be achieved through legislation (and this was also 

implicit for the Fred Ambler lookout redress that was included in the 2013 

Record of Agreement). 

103.  Marutūāhu accepted all other elements of the revised offer but were 10 

unhappy with one of Cabinet's conditions and sought to re-negotiate that. 

There was no leeway on Cabinet's conditions. The Minister met with 

Marutūāhu on 24 October 2014 to discuss the issue. I attended this 

meeting. In explanation of their position, Marutūāhu emphasised the 

historical and cultural importance of the Gladstone Park land to them. 15 

The Minister acknowledged this, but confirmed to Marutūāhu at the 

meeting, and in writing on 27 November 2014, that there was no scope 

to reconsider Cabinet's decisions. Negotiations were then suspended by 

the Crown from the end of 2014 to the end of 2015 as I have set out 

earlier at [79]. 20 

104.  The Minister met with Ngāti Whātua Ōrākei on 14 November 2014 to 

discuss concerns they had raised in respect of redress at Gladstone 

Park. I also attended that meeting. In advance of that meeting, an aide 

memoire was prepared for the Minister which recorded the basis for the 

offer to vest land at Gladstone Park to Marutūāhu: 25 

 

Gladstone Park holds particular cultural significance to Marutūāhu iwi 

because it is close to Tauraraua Pā which they (and other iwi, including 

Ngāti Whātua Ōrākei) formerly occupied; and they also stayed in the 

area when travelling to trade in Auckland. In addition, Gladstone Park is 30 

the site of a reserve Marutūāhu iwi consider was promised specifically to 

them by a Government representative in 1841 but never provided. 

Marutūāhu iwi state they occupied the area in an enduring way and not 
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simply as travellers from Hauraki and other parts of the Tāmaki 

Makaurau region. 

 

105.  I note here that overlapping interests, and especially the views and 

interests of Ngāti Whātua Ōrākei, were foremost in our minds during the 5 

development of redress proposals for Marutūāhu in the Parnell area. 

106.  This can be seen, for example, in: 

106.1  The observation by an OTS historian in an August 2011 draft 

memorandum on Marutūāhu cultural redress sites that Ngāti 

Whātua Ōrākei "would object strenuously to any vesting of these 10 

lands [ie. Mechanics Bay and Blackett's Point/St George's Bay] to 

another tribe". 

106.2  My email to an OTS official of 10 July 2012, in which I comment 

on the general prospect of Marutūāhu seeking redress in 

Auckland: 15 

 

More generally there is a question as to when and how we decide 

which properties in the Auckland City might be available for any 

of the Marutūāhu iwi and how we engage with Ōrākei in particular 

on that... My hunch is these are or will be all outside the [Ōrākei] 20 

purchase but they would be controversial nonetheless. I think we 

need to get the package together and then engage with [Ngāti 

Whātua Ōrākei ] [so] they can react to it all rather than a dual drip 

feeding. 

 25 

106.3 My memorandum to Marutūāhu iwi on 19 October 2012, which 

recorded the Crown's view that Ngāti Whātua Ōrākei had 

interests in both Gladstone Park and Mechanics Bay, and set out 

my initial view that exclusive redress in Gladstone Park would not 

be appropriate given the nature of Marutūāhu interests and other 30 

overlapping interests (a view I subsequently revised after further 

discussion and consideration of interests information). 

106.4 The period of correspondence and engagement between the  

Crown and Ngāti Whātua Ōrākei following the signing of the 
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Marutūāhu Record of Agreement, which as I note below included 

phone contact between myself and Ngāti Whātua Ōrākei 

regarding the location of proposed redress at Gladstone Park. 

106.5  The lengthy period of correspondence and engagement between 

the Crown and Ngāti Whātua Ōrākei in 2015. This occurred prior 5 

to the Minister's confirmation of the Gladstone Park and 

Mechanics Bay redress. As I note below, this correspondence 

and engagement included a meeting between the Minister and 

Ngāti Whātua Ōrākei on 3 March 2015 (which I attended), and 

efforts to arrange meetings with Marutūāhu, and between 10 

Marutūāhu and Ngāti Whātua Ōrākei. 

Development of commercial redress for Marutuahu Collective 

107.  This part of my affidavit discusses how the Crown developed parts of the 

commercial redress package for the Marutūāhu Collective. 

108.  During initial negotiations in 2010 and early 2011, the Crown took the 15 

view that Ngāti Whātua Ōrākei, Ngāi Tai ki Tāmaki and the Marutūāhu  

Collective had to agree on which landbank properties they would each 

receive in their settlements. The Crown adjusted its position on this 

approach close to the Ngāti Whātua Ōrākei deed signing, as a way of 

addressing Marutūāhu’s concerns over property to be offered to Ngāti 20 

Whātua Ōrākei. At that stage of the negotiations, and prior to Ngāti 

Whātua Ōrākei deciding to enter into its own settlement, the Crown 

made it plain to both Marutūāhu and to Ngāti Whātua Ōrākei that no iwi 

would have a right to prevent or veto property selection by another iwi. I 

explain this further below. 25 

109.  By May 2011 the Crown was negotiating about landbank redress with 

Ngāti Whātua Ōrākei, Marutūāhu and Ngāi Tai ki Tāmaki. Rather than 

being "in parallel", the negotiations tended to overlap, and the 

relationship between the negotiations changed over time. 

110.  As part of the negotiations, officials wanted to confirm proposed  30 

commercial redress for Marutūāhu and Ngāi Tai ki Tāmaki so the groups 

had some certainty about the redress the Crown would offer them, 

particularly about the use of landbank property. I considered, and OTS 
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agreed, that this would help the prompt finalisation of Ngāti Whātua 

Ōrākei's deed of settlement. 

111.  On 6 May 2011, the Minister for Treaty of Waitangi Negotiations and 

other ministers decided on the scope of commercial redress offers for 

Marutūāhu and Ngāi Tai ki Tāmaki.  Offers were subject to Cabinet 5 

approval before any formal offer was made. 

112.  Ngāti Whātua Ōrākei had already been offered, and were pursuing, 

landbank property redress in Tāmaki Makaurau. The Crown identified 

various landbank properties in Tāmaki and proposed that Marutūāhu and 

Ngāi Tai ki Tāmaki have the chance to purchase some of these 10 

properties, subject to all three groups reaching agreement. This process 

was intended to help Ngāti Whātua Ōrākei move to complete their 

settlement, though no doubt the other groups saw it as assisting their 

negotiations process. 

113.  My view at the time was that Ngāti Whātua Ōrākei’s deed would list 15 

specific properties: Ngāti Whātua Ōrākei would have the advantage of 

securing a deed selecting their preferred properties ahead of the other 

iwi, together with the advantage of the Collective arrangements. I took 

for granted that there would still need to be an overlapping claims 

process given the degree of overlapping interests in Tāmaki. 20 

114.  The next significant phase (broadly, after July 2011) involved Marutūāhu  

identifying the landbank properties they were interested in. In doing so, 

Marutūāhu acknowledged that the Crown's offer to all the iwi groups was 

subject to reaching agreement with Ngāi Tai ki Tāmaki and Ngāti Whātua 

Ōrākei. Marutūāhu sent me a table of documents on 7 August 2011, 25 

which identified (among other matters) property at Grafton Road (35 

Grafton Road) for potential inclusion in Marutūāhu's settlement. 

115.  By September 2011 I was optimistic that Marutūāhu Collective 

negotiations were close to reaching a Record of Agreement. Ngāti 

Whātua Ōrākei were also close to finalising a settlement. Of the various 30 

landbank properties available, Ngāti Whātua Ōrākei had selected only 

99 Owens Road. 

116.  I proposed that all of the iwi negotiators meet to discuss the commercial 
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redress offers. When I suggested a meeting, Marutūāhu expressed 

concern about Ngāti Whātua Ōrākei's selection of the Owens Road 

property in light of the Crown's earlier stated view that the iwi needed to 

agree on selections. 

117.  On 24 September 2011, Marutūāhu raised broader issues about 5 

landbank allocations. Marutūāhu wanted to ensure that, as they saw it, 

if Ngāti Whātua Ōrākei were going to have certainty of property selection 

when initialling the Ngāti Whātua Ōrākei deed, so should Marutūāhu.  

Marutūāhu referred to this as "parity of approach". 

118.  This was a significant issue from my perspective, because it impacted 10 

on the fairness between groups of the iwi specific settlements and it had 

the potential to impact on Ngāti Whātua Ōrākei's settlement. On 27 

September 2011 I sent a memorandum addressed to Marutūāhu, Ngāti 

Whātua Ōrākei and Ngāi Tai ki Tāmaki.  The memorandum advised of 

the proposed initialling of the Ngāti Whātua Ōrākei deed of settlement 15 

on 29 September 2011. It also stated: 

 

I have been asked whether the Crown would agree to a veto right for 

other groups over redress offered to Ngāti Whātua o Ōrākei; or to a veto 

right in favour of Ngāti Whātua o Ōrākei over redress to be offered to 20 

other groups.  The Crown is not prepared to offer such a right to any iwi. 

Instead, the Crown will continue to make a careful assessment of 

appropriate iwi-specific settlement offers, and will consider the views of 

all other groups with an interest when developing those offers and 

reaching any settlement agreements.  25 

 

119.  I emailed Paul Majurey, Chair of the Marutūāhu Collective, and Rodney 

Renata (a Ngaati Whanaunga representative) on the same day, 

reiterating the Crown would not agree to an iwi having the right to prevent 

or veto redress property selection by another iwi: 30 

 

Our approach involves the Crown reserving the right to make settlement 

offers to Marutūāhu iwi and to Ngāi Tai, without accepting any veto right 

of Ōrākei (or any other iwi). That's not a commitment to any particular 
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property that Marutūāhu and Ngāi Tai may seek; we have made some 

offers to you already and have more work to do to complete commercial 

and cultural packages. But it is a commitment that no other group can 

prevent the Crown from making its best possible offer to you, from the 

range of land and assets at the Crown's disposal. Instead, we will 5 

consider the views of other groups, just as we have considered your 

views on the Ōrākei settlement package. 

120.  Marutūāhu told me it interpreted the memorandum as meaning that the 

Crown no longer considered that agreement between the iwi was 

necessary on redress selection. On that basis, they accepted the Owens 10 

Road selection by Ngāti Whātua Ōrākei. 

121.  OTS and I were satisfied with Marutūāhu’s response, as it indicated 

Marutūāhu would not object to the Crown proceeding to sign the Ngāti 

Whātua Ōrākei deed.  Marutūāhu consent was not a Crown requirement, 

but I was engaged in multiple party discussions, and addressing the 15 

Marutūāhu concerns was an important step. Ngāti Whātua Ōrākei did 

not raise any issues with me regarding the memorandum. I would have 

expected them to do so if they were concerned. In the event, the Crown 

and Ngāti Whātua Ōrākei signed a deed of settlement on 5 November 

2011. 20 

122.  The way Marutūāhu's concern over Ngāti Whātua Ōrākei's selection of 

99 Owens Road was dealt with shaped how the commercial redress 

negotiations developed from there. From that point forward, the Crown 

did not consider agreement between the three groups would be required 

in relation to each group's landbank selections. As noted, the Crown 25 

considered the inclusion of 99 Owens Road in Ngāti Whātua Ōrākei's 

settlement did not require the agreement of Ngāi Tai ki Tāmaki or of 

Marutūāhu. Nor did subsequent landbank properties offered to 

Marutūāhu require the agreement of Ngāi Tai or Ngāti Whātua Ōrākei. 

123.  At a subsequent meeting with Marutūāhu I reiterated that no iwi would 30 

have a veto right in negotiations, but that the Crown aimed to have a 

process where "groups have a chance to voice their interests in these 

properties". 
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124.  Following further negotiations, Cabinet approved an initial collective 

redress offer to Marutūāhu iwi. This included the rights to purchase 

landbank properties in the Tāmaki Makaurau region. The Cabinet paper 

did not identify specific landbank properties, but I note that discussions 

with Marutūāhu in the month preceding the Cabinet decision did relate 5 

to specific properties, including properties that Ngāi Tai ki Tāmaki and 

Ngāti Whātua Ōrākei had expressed an interest in. The offer was subject 

to the resolution of overlapping claims of other iwi/hapū. 

125.  In March 2013 I recommended to Marutūāhu that it advise Ngāti Whātua 

Ōrākei of Marutūāhu's interest and intention to purchase several specific 10 

landbank properties.  (As I note below at [131], this occurred after the 

Crown and Marutūāhu signed a Record of Agreement.) 

126.  On 17 May 2013, the Crown and Marutūāhu igned a Record of 

Agreement. 

127.  The Record of Agreement provided for: 15 

127.1  the Crown to transfer as commercial redress properties (or 

otherwise as deferred selection properties if agreed) specific 

landbank properties, as well as "those properties in the Office of 

Treaty Settlements landbank that the parties agree are to be 

commercial redress properties". The Record of Agreement 20 

specified the commercial properties would include, if available for 

purchase, the 35 Grafton Road property. 

127.2  the Crown to transfer up to 13 Ministry of Education sites (land 

only), two of which might be secondary schools, to the Marutūāhu  

Iwi governance entity, subject to leaseback to the Crown. Specific 25 

school sites were not identified at this stage. The extent of school 

site redress had been a matter of discussion before the Record 

was signed, and there were protracted negotiations over the 

number and location of sites Marutūāhu wished to access for 

redress after that.  Ngāti Whātua Ōrākei had previously advised 30 

the Crown in May 2011 that it did not wish to purchase any school 

sites as part of their redress package (either as sale and 

leaseback properties or as deferred selection properties).  
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127.3  The parties to explore the transfer and leaseback of the Boston 

Road Probation Centre. The Crown had previously declined to 

offer the Boston Road probation centre to Ngāti Whātua Ōrākei 

because the property was close to Maungawhau (Mount Eden 

Historic Reserve) and, at the time, the Crown's negotiating 5 

preference was for properties close to maunga to be offered to 

the Tāmaki Collective. Ultimately, however, the parties agreed 

that the Tāmaki Collective deed would not include commercial 

redress other than the RFR.  (And the Owens Road landbank 

property agreed with Ngāti Whātua Ōrākei is located on the lower 10 

slopes of Maungawhau.) Later in their negotiations, Marutūāhu 

sought the Boston Road probation centre as redress. Officials 

knew that the site would be of interest to a number of iwi, including 

Ngāi Tai ki Tāmaki and Ngāti Whātua Ōrākei.  Given Marutūāhu’s 

firm interest, following negotiations, the Crown agreed in the 15 

Record of Agreement with Marutūāhu to "explore" the option of 

this redress, subject to the resolution of overlapping claims. 

127.4  The parties to explore collective redress for the Marutūāhu iwi in 

respect of Crown-owned Mechanics Bay Reserve land, including 

the vesting of an area in and around the vicinity of the Mechanics 20 

Bay Reserve land. 

127.5  The Crown to vest 97 Gladstone Road (the Fred Ambler lookout 

site) at Gladstone Park as cultural redress property. The parties 

agreed to explore the vesting of additional Crown-owned laud 

from Gladstone Park. 25 

128.  The Record of Agreement set out a number elements of potential 

redress for Marutūāhu (subject to negotations, and to overlapping claims 

processes). 

129.  Ngāti Whātua Ōrākei did not receive notice of the specific school sites 

that were proposed as redress until 2 March 2015, but the Record of 30 

Agreement gave notice that school sites in the Ngāti Whātua Ōrākei area 

of interest were being considered. School sites could not be specified at 

the Record of Agreement stage because OTS was still discussing 

Marutūāhu's selections with them and had not yet agreed upon a list. 
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130.  An overlapping claims process in respect of the full redress package on 

offer and/ or under exploration commenced in 2013, following the 

publication of the Record of Agreement. I note, however, that there had 

already been engagement and information-sharing about potential 

redress options with other Tāmaki groups prior to the Record of 5 

Agreement being signed, starting with the initial negotiations with Ngāti 

Whātua Ōrākei leading up to the 2006 AIP, and including the Tāmaki 

Makaurau Settlement Process inquiry, Sir Douglas Graham's proposal, 

the Tāmaki Collective negotiations, and in simultaneous iwi-specific 

negotiations, through to the disclosure hui mentioned above. 10 

131.  A copy of the Record of Agreement was sent to Ngāti Whātua Ōrākei by 

Mr Majurey as the Chair of the Marutūāhu Collective.70 This would have 

been in May 2013. Mr Majurey advised OTS officials no response was 

received. 

132.  The Crown engaged with Ngāti Whātua Ōrākei on several occasions in 15 

2013: in June 2013, I sent an email to Ngāti Whātua Ōrākei offering to 

meet with them to discuss any concerns they had with the Record of 

Agreement (to which I received no response) on 4 October 2013, OTS 

officials wrote to Ngāti Whātua Ōrākei; and on 18 October 2013 OTS 

officials wrote to Ngāti Whātua Ōrākei and provided details of 20 

Marutūāhu’s proposed redress package.  Ngāti Whātua Ōrākei was 

advised that redress was being offered to Marutūāhu iwi within Ngāti 

Whātua Ōrākei's area of interest. 

133.  The 18 October 2013 letter did not name particular landbank or school 

properties, though some were identified in the Record of Agreement. The 25 

letter also noted that Marutūāhu would be seeking to engage with Ngāti 

Whātua Ōrākei on the proposed redress package, and invited any 

feedback by 30 October 2013. 

134.  The Crown has no record of and I do not recall Ngāti Whātua Ōrākei 

providing any response to this letter. 30 

135.  In October and November 2013, having not received any responses from 

Ngāti Whātua Ōrākei, I made contact with Ngāti Whātua Ōrākei. This 

was by telephone call and text message. Ngāti Whātua Ōrākei raised 

concerns that the Marutūāhu Collective was to receive redress within an 
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area of high significance to Ngāti Whātua Ōrākei. I understood the 

concern to be about whether Gladstone Park was inside the Ōrākei 

Block. My understanding at the time was that those concerns were 

allayed when I explained to Ngarimu Blair that the particular site was the 

same site offered to Marutūāhu in 1842, and did not involve the nearby 5 

Taurarua Pa site, and was not within the Ōrākei Block. 

136.  On 15 November 2013, I wrote to Marutūāhu and advised, among other 

matters, that there had been overlapping claims engagement with Ngāti 

Whātua Ōrākei and that "they have indicated they do not have concerns 

with the redress offers to Marutūāhu iwi". I also said that the Minister had 10 

been asked to make preliminary decisions on the basis of the feedback 

received from overlapping groups and any subsequent engagement. 

137.  Around a year later, in November 2014, Ngāti Whātua Ōrākei raised 

concerns regarding the Marutūāhu redress in Tamaki directly with the 

Minister at a meeting related to other matters. An aide memoire from 15 

OTS officials to the Minister dated 12 November 2014 noted that OTS 

officials had not received any comments directly about any Ngāti Whātua 

Ōrākei concerns, either verbally or in writing, until November 2014. 

138.  The Minister and OTS then met with Ngāti Whātua Ōrākei on 14 

November 2014 to discuss their concerns about the redress offer of 20 

Gladstone Park to Marutūāhu. The Minister offered to appoint an 

independent facilitator to help resolve ongoing disputes.  The talking 

points prepared for the Minister ahead of that meeting recorded that: the 

land offered to the Marutūāhu Collective in central Auckland was a very 

small percentage of the land that had been returned to Ngāti Whātua 25 

Ōrākei in settlement; and that the Minister considered the redress 

offered to Marutūāhu in Auckland to be appropriate in light of their 

collective associations with the area. 

139.  On 28 November 2014, Ngāti Whātua Ōrākei wrote to the Minister 

setting out "the nature and extent of mana whenua of Ngāti Whātua 30 

Ōrākei by ahi kā roa" in light of Marutūāhu’s proposed redress, and 

seeking various assurances for any redress proposed to be provided 

within their "primary area of interest". 
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140.  The Minister replied to Ngāti Whātua Ōrākei on 23 December 2014.   

Prior to this, on 10 December 2014, I sent an up-to-date list of proposed 

redress for Marutūāhu within central Auckland to Ngāti Whātua Ōrākei.  

The  Minister's letter of 23 December stated that the Crown "does not 

determine mana whenua", and the settlement process neither 5 

"determine[s] or codifies] mana whenua". The Minister also informed 

Ngāti Whātua Ōrākei that the Crown had paused negotiations with the 

Marutūāhu Collective after three of the iwi of the Marutūāhu Collective 

filed an application for an urgent Waitangi Tribunal hearing in relation to 

the Tauranga Moana Framework. 10 

141.  Despite the pause in the Marutūāhu negotiations, officials considered 

the concerns of Ngāti Whātua Ōrākei needed to be addressed as part of 

a robust overlapping claims process. The Crown sought to organise a 

meeting between Ngāti Whātua Ōrākei and Marutūāhu in December 

2014 but the two groups were unable to agree on the terms of the 15 

meeting. 

142.  On 30 January 2015, Ngāti Whātua Ōrākei wrote to the Minister again. 

Ngāti Whātua Ōrākei disputed the Crown's statement that redress offers 

do not determine mana whenua, stating that provision of a fee simple 

title is akin to determining mana whenua.  Ngāti Whātua Ōrākei  20 

explained that their objection was to the Crown's proposed cultural and 

commercial redress to Marutūāhu in central Auckland generally. Ngāti 

Whātua Ōrākei requested a copy of the most recent draft deed or 

alternatively, for the various redress items to be identified. 

143.  On 2 March 2015, the Minister wrote to Ngāti Whātua Ōrākei setting out 25 

Marutūāhu’s full redress package. This included information about the 

name of the schools covered by the redress offer. The letter noted the 

Crown's previous 2013 engagement with Ngāti Whātua Ōrākei, and 

stated that "I understand there has been no formal notification of your 

objections until our meeting in November 2014". I note here that Ngāti 30 

Whātua Ōrākei had been made aware of a number of the redress 

proposals in mid-2013, with the signing and publication of the Record of 

Agreement. Ngāti Whātua Ōrākei were also made aware back in 2011 

of the offers to Marutūāhu for landbank properties in Tamaki, through the 
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"reveal" meeting that occurred in July 2011. Further, up until January 

2015, while I was aware of Ngāti Whātua Ōrākei’s general concerns 

about the Orakei Block, I had understood Ngāti Whātua Ōrākei's primary 

objections to relate only to redress at Gladstone Park. 

144.  The Minister met with Ngāti Whātua Ōrākei on 3 March 2015. I attended 5 

that meeting. At the meeting the Minister suggested the parties' 

historians could meet and identify areas which all historians agree upon 

and those which remain outstanding. The Minister also asked that he 

have the opportunity to meet with Marutūāhu to hear directly from them 

before a meeting between Ngāti Whātua Ōrākei and Marutūāhu was 10 

further explored. A meeting between the parties' historians ultimately did 

not occur, as the Minister was unable to arrange a meeting with 

Marutūāhu in 2015. A meeting was sought by the Minister with 

Marutūāhu in April 2015 but meeting arrangements could not be settled 

so this did not eventuate. 15 

145.  Following the commencement of these proceedings by Ngāti Whātua 

Ōrākei, the Minister continued to seek both Ngāti Whātua Ōrākei and 

Marutūāhu's views on the feasibility of a meeting between the two groups 

in early 2016.  This is described in the evidence of Ms Campbell. 

Negotiations with Te Akitai up to mid-2015 20 

146.  This section of my affidavit focuses on the development of the Crown's 

offer to provide redress located within what Ngāti Whātua Ōrākei 

describe as their 2006 RFR area to Te Ākitai. 

147.  Only two items of redress (both commercial, rather than cultural) fall 

within that area: the opportunity to purchase 1350 Dominion Road as a 25 

deferred selection property; and the opportunity to purchase Mt Eden 

Normal School as a deferred selection property, subject to leaseback. 

Ms Campbell's evidence explains that, while Ngāti Whātua Ōrākei also 

object to the inclusion of 101A Hillsborough Road in Te Ākitai's proposed 

settlement, that property is not located within the 2006 area. 30 

148.  In December 2012, the Crown formally commenced negotiations with 

Te Ākitai to settle their historical Treaty claims. The terms of negotiation 

(signed on 4 December 2012) recorded the parties' agreement that 
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overlapping claims issues would need to be addressed to the satisfaction 

of both parties before a deed of settlement was concluded. 

149.  The Crown presented Te Ākitai with a proposed settlement package in 

June 2014, but this was not accepted by the iwi. The negotiations then 

went on a slower track, with the parties eventually signing an agreement 5 

in principle in December 2016. Ms Campbell describes the Crown's 

negotiations with Te Ākitai from mid-2015 onwards in her evidence. 

150.  Te Ākitai are an iwi whose customary interests centre on Mangere and 

the wider south Auckland area. Te Ākitai are a beneficiary of the Waikato 

Raupatu Claims settlement and the Waikato Raupatu (River) settlement. 10 

Te Ākitai are a member of the Tamaki Collective and benefit from shared 

cultural and commercial redress in Tāmaki Makaurau provided through 

the Ngā Mana Whenua o Tāmaki Makaurau Collective Redress Deed. 

151.  Te Ākitai's "area of interest" for Treaty settlement purposes was agreed 

upon between the Crown and Te Ākitai in early December 2014. The 15 

Agreement in Principle (AIP) signed in December 201688 includes a 

map of Te Ākitai's area of interest, which extends from the Waikato River 

in the south to the Whangaparaoa Peninsula and Kaipara Harbour in the 

north, and includes what Ngāti Whātua Ōrākei describe as their 2006 

RFR area. 20 

152.  Specific cultural redress for Te Ākitai within central Tāmaki Makaurau in 

addition to their interests in the maunga was not something that was 

sought by Te Ākitai. However, from a relatively early stage of 

negotiations, the Crown and Te Ākitai began to explore the possibility of 

including commercial redress located within central Tamaki in Te Ākitai's 25 

settlement package. 

153.  To that end, from around 2014, the Crown undertook a process of 

gathering and reviewing information in relation to the interests asserted 

by Te Ākitai.  This process is described in more detail in the evidence of 

Mr Macky. It took several years (and I understand it is still ongoing), and 30 

our understanding developed over that time. As I have noted already in 

relation to Marutūāhu. negotiations are iterative and it is not unusual for 

this to occur. As part of that process, the Crown considered information 

provided by Te Ākitai, including a research report prepared by Tony 
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Walzl in 2015, which addressed their customary interests.  Mr Walzl 

described Te Ākitai as having an area of interest which extended from 

south Kaipara in the north to Onewhero on the left bank of the Waikato 

River. Mr Walzl's report noted that Te Ākitai is one of the Waiohua iwi 

who established ancestral connections to sites on the Tāmaki isthmus, 5 

before it was conquered by Ngāti Whatua in the eighteenth century. 

154.  In October 2013, OTS officials and I met with Te Ākitai to discuss various 

initial matters including a general discussion about requirements for 

dealing with overlapping claims.  During that meeting it was noted that 

the presence of overlapping interests within the Auckland area could 10 

present a challenge, and that "[a] 'rationing' of properties was thus 

required and there was a need to make difficult choices, as other iwi 

have interests too". 

155.  Following that meeting, I sent a list of available landbank properties to 

Te Ākitai. 15 

156.  I also asked Te Ākitai to identify within which electorates they were 

interested in purchasing school sites (the Ministry of Education 

organises its data on school sites by general electorate), so that a list of 

available school sites could be requested from the Ministry of Education 

and potentially offered.  Guidance on the pool of available school sites 20 

for inclusion in settlements with the Waiohua iwi had previously been 

established in June 2011 92 and was then updated in March 2013, and 

was agreed between the Ministry of Education and OTS as part of the 

allocation of school sites across the Tamaki region. By March 2013, 12 

school sites were available in total for the four Waiohua iwi (two of which 25 

were earmarked for Te Ākitai). In this context, I note that Ngāti Whātua 

Ōrākei had already advised the Crown (back in May 2011) that it did 

not wish to purchase any school sites as part of their settlement. 

157.  By the end of 2013, OTS officials were working towards signing an 

agreement in principle with Te Ākitai in June 2014. OTS officials 30 

provided a briefing to the Minister for Treaty of Waitangi Negotiations on 

19 December 2013, informing him about the potential scope of a 

Te Ākitai settlement package. 

158.  Officials advised the Minister that there were a number of challenges to 
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settlement negotiations with Te Ākitai, one of which was the availability 

of Crown land. Te Ākitai was one of the last Tāmaki Makaurau iwi to 

negotiate with the Crown to reach an agreement in principle. Completed 

settlements in the region, as well as settlements which had reached the 

agreement in principle stage, had necessarily diminished the pool of 5 

Crown land available to be offered as commercial redress.  In addition, 

the Waikato-Tainui RFR area (in the Waikato Raupatu Claims 

Settlement Act 1995) extends across areas where Te Ākitai has strong 

interests and any vesting redress provided to Te Ākitai in these areas 

would need to be agreed by Waikato-Tainui. Officials expressed concern 10 

that it would be difficult to obtain that consent. 

159.  In terms of commercial redress options, discussions with Te Ākitai had 

considered how the iwi could develop an economic base in their area of 

interest while still being affordable for the Crown. Discussion had 

focused on the potential inclusion of school sites and landbank 15 

properties in Te Ākitai's settlement: 

159.1  School sites: the Ministry of Education had offered two school 

sites for sale and leaseback, and Te Ākitai were expected to 

indicate their preferred sites in early 2014. 

159.2  Landbank properties-. there were approximately 20 landbank 20 

properties in Te Ākitai's area of interest that had not been offered 

to other Tāmaki Makaurau iwi/hapū. 

160.  Overlapping claims were also discussed in the briefing. Officials noted 

that Te Ākitai had expressed a concern about their position at the "back 

of the settlement queue" in Tāmaki Makaurau. Officials considered this 25 

posed both advantages and disadvantages to the Crown's ability to 

conclude negotiations. One advantage was that overlapping claims were 

likely to be more easily resolved, as other iwi/hapū that had reached 

settlement would have less cause to oppose redress offered to Te Ākitai. 

However, a disadvantage was that other settlements would have 30 

necessarily restricted the properties available to be negotiated. Officials 

were nevertheless confident that a settlement package could be 

developed for Te Ākitai that would meet the iwi's expectations and be 

relative to other settlements. 
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161.  The Minister subsequently met Te Ākitai on 11 February and 9 May 2014 

to discuss their settlement aspirations and related matters. I attended 

both meetings. 

162.  In March 2014, I wrote to Te Ākitai in respect of their proposed school 

site selections.  By this point, Te Ākitai had identified a "long list" of ten 5 

potential school sites of interest, which included Mt Eden Normal School 

site.  

163.  I advised that the Ministry of Education had undertaken a preliminary 

review of the ten sites to assess their suitability for sale and leaseback 

redress (having regard to the Ministry of Education's policy and 10 

operational considerations), and three had been identified as unsuitable 

for sale and leaseback redress. Of the remaining seven selections, these 

were divided into two groups (groups A and B) based broadly on their 

book value (with group A comprising the more valuable sites). I advised 

that the Crown's offer was that Te Ākitai could select a maximum of one 15 

site from group A. (MT Eden Normal School was included in group A). I 

invited Te Ākitai to select up to two sites in total for inclusion in their 

settlement. 

164.  I also noted that, once Te Ākitai had selected two school sites, the 

Ministry of Education would undertake a more comprehensive check of 20 

the land situation at each school, while OTS would undertake historical 

investigations for the two sites.  I advised that these further checks might 

render one or more of the sites unsuitable for redress, in which case 

Te Ākitai would be asked to select a different site/sites. I should explain 

that ''historical investigations” in this context means considering the 25 

tenure history of the land, Crown acquisition history and whether there 

were Public Works Act or other obligations to previous title holders. 

165.  In March 2014, I also wrote to Te Ākitai providing further information on 

landbank properties and invited them to select the properties they 

wished to progress as potential commercial redress.102 I sent Te Ākitai 30 

a memorandum which attached a revised list of 18 available landbank 

properties in Tāmaki Makaurau, taking into account properties selected 

by iwi approaching deed of settlement and excluding those within iwi-

specific RFR refusal areas. Those properties on the list that had been 
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selected by iwi who were still some way from a deed of settlement were 

shaded (6 in total). I advised that this did not mean that Te Ākitai could 

not seek those properties as redress, but rather it was "a matter to be 

resolved between iwi through the overlapping claims process”. Both 

1350 Dominion Rd and 101A Hillsborough Rd were included on the list 5 

and were unshaded.  

166.  When setting out next steps, my memorandum again addressed the 

issue of overlapping claims.  Te Ākitai will also need to consult with other 

iwi on their property selections.  Although the Crown regards commercial 

properties as substitutable the interests of other iwi will need to be taken 10 

into account and resolved before the properties can be included in the 

Agreement in Principle (AIP).   

167.  Cabinet approved an offer of commercial redress to Te Ākitai on 30 June 

2014, which included potential redress in the area Ngāti Whātua Ōrākei 

describe as their 2006 RFR area: 15 

167.1  The offer was to include commercial redress, including a right of 

deferred selection sale and leaseback (for a period of two years 

from settlement date) over two school sites (land only) as well as 

the ability to purchase up to 14 landbank properties. Mt Eden 

Normal School was identified as one of the two school sites; and 20 

1350 Dominion Road and 101A Hillsborough Road were identified 

as two of the 14 landbank properties. 

167.2  Cabinet agreed to offer Te Ākitai properties which were added to 

the landbank in Tāmaki between the signing of an agreement in principle 

and the deed of settlement, although any such offer would be made after 25 

considering the interests of Te Ākitai and other iwi in the Tāmaki 

Collective. 

168.  Due to the existence of overlaps between Te Ākitai's area of interest and  

other Tāmaki Makaurau iwi/hapū, the Crown's offer to Te Ākitai was 

subject to overlapping claims being addressed to the Crown's 30 

satisfaction. 

169.  The offer was presented to Te Ākitai, but the iwi rejected it. 
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170.  The negotiations then went on a slower track, and did not pick up pace 

until March 2016 (by which point I was no longer in the role of Chief 

Crown Negotiator). 

171.  In the meantime, while negotiations were effectively paused, I wrote to 

Te Ākitai on 25 November 2014, proposing a revised overlapping claims 5 

strategy for Te Ākitai. The proposal aimed at achieving an AIP in March 

2015, and suggested earlier engagement with overlapping claimants on 

a number of key items of redress prior to AIP. (These core items related 

to proposed cultural redress vestings and statutory acknowledgements - 

they did not include either landbank or school properties.) The strategy I 10 

proposed recommended a three-tiered approach to addressing 

overlapping interests:  

171.1  High priority consultation (immediate consultation from December 

2014 for proposed cultural redress vestings and statutory 

acknowledgements); 15 

171 .2 Medium priority consultation ( consultation in respect of proposed 

name changes); and 

171.3  Post-AIP consultation for the balance of redress offered to 

Te  Akitai.  Mt Eden Normal School, 1350 Dominion Road and 

101A Hillsborough Road were identified as falling within this last 20 

category.  

172.  In line with that proposed strategy, on 5 Febma1y 2015, Te Ākitai sent a 

letter to Ngāti Whātua Ōrākei, advising they were negotiating a Treaty 

settlement with the aim of signing an AIP in the first half of 2015. The 

letter advised that Te Ākitai was in discussions with the Crown to obtain 25 

a statutory acknowledgement over Mutukaroa (Hamlin Hill) and name 

changes for locations of importance to Te Ākitai. The letter also provided 

an opportunity to meet if Ngāti Whātua Ōrākei so wished.  I understand 

that no response from Ngāti Whātua Ōrākei was received. 

EXAMINATION CONTINUES:  MR WARD 30 

Q. Thank you Mr Dreaver.  I noted there at paragraph 165 there’s a reference 

there to RFR refusal areas.  You've taken out the word “refusal”, is that 

right, and at 153, in fairness to you, Mr Dreaver, you have text in brackets, 
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you refer to your understanding, it is still ongoing, the historical work is 

still ongoing, that was your understanding at the time? 

A. That's correct, it was at the time. 

Q. What’s your current understanding? 

A. I understand that the Ākitai deed has been initialled and is currently going 5 

through the ratification process with results expected next month. 

Q. And that’s the, referred yesterday Sir to the affidavits from Minister Little 

that set out the details and background of that. 

CROSS-EXAMINATION:  MR WARREN 

Q. Tēnā koe, Mr Dreaver. 10 

A. Tēnā koe. 

Q. You commenced your role as Chief Negotiator in this district in July ’09 

and completed it in May 2015, correct? 

A. That's correct, yes. 

Q. Ngāi Tai ki Tāmaki signed its deed of settlement in November 2015? 15 

A. Correct, yes. 

Q. And their legislation was finally passed in 2018? 

A. Yes. 

Q. That’s some 11 years after the Tribunal issued its report in 2007? 

A. Yes. 20 

Q. In those six years as Chief Crown Negotiator, you'd have got to know the 

aspirations, objectives, goals of the likes of Ngāi Tai ki Tāmaki quite 

intimately? 

A. Yes, I did.  I met, I spent a lot of time with  Ngāi Tai ki Tāmaki, both in 

collective negotiations and iwi-specific, so collectively they were 25 

obviously part of the Tāmaki Collective negotiations, and James Brown 

and Carmen Kirkwood and Laurie Beamish generally attended those 

negotiations, and also the Hauraki Collective negotiations, where those 

same three and I think it was Lucy – Lucy’s surname I forget, was also 

part of that team.  So I met them regularly in those pretty much fortnightly 30 

negotiations for three years for Tāmaki and four or so years for Hauraki, 

but I also of course met with Ngāi Tai for iwi-specific negotiations, and we 

met – they had an office in Mangere, they then moved their negotiations 
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to Highbrook into the BNZ Highbrook, and I would meet out at the 

Beamish house at Umupuia on several occasions in the office, which 

(inaudible 11:13:42) just a photo was sort of staring over the top of them 

and keeping an eye on them, and so I spent a lot of time with them.  I got 

to know them well, I think, and got to know their history and narratives 5 

well. 

Q. Ngāi Tai were one of the tribes that settled their specific claims earlier 

than most, that's right? 

A. That's correct, yes. 

Q. So what was the chronology of settling the specific ones?  First up was 10 

Ngāti Whātua Ōrākei? 

A. Yes, that was first.  I've probably got a chronology somewhere, 

Mr Warren, but from memory in terms of the specifics it would have been 

Ngāti Whātua Ōrākei, Ngāti Manuhiri sort of outside Tāmaki was part of 

my wider brief, and that was, certainly they reached agreement in 15 

principle before any of the other iwi, but their deed may have followed 

Ōrākei’s.  Ngāi Tai would have been second, I think, after Ōrākei among 

the Tāmaki Collective iwi. 

Q. So given the fact that they were involved in both the Tāmaki and Hauraki 

Collective negotiations as well as the specific Ngāi Tai negotiations, and 20 

they were early on in the specific negotiation, they would have had a 

significant number of overlapping claim discussions to undertake, given 

the involvement in those three different negotiations? 

A. Absolutely, they would have had, just within the Tāmaki Collective area 

there’s 13 groups, so that’s 12 overlapping sets of discussions there.  In 25 

Hauraki, another – well there was an overlap with some iwi in both Tāmaki 

and Hauraki, but say another six, and that would make about 18 – can't 

recall, possibly Waikato-Tainui as well, 19.  I think because of the extent 

of interest right up into the Mahurangi, possibly some of the Kaipara – so 

Manuhiri potentially as well, so close to a couple of, yeah, probably close 30 

to 20 different overlapping engagements, and issues needed to be 

identified and discussed and resolved by Ngāi Tai. 

Q. And other than the examples you've included in your evidence around the 

commercial redress disclosures and the like, is it a fair assessment in 
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your engagement with Ngāi Tai that James Brown and the leadership of 

Ngāi Tai dealt with those overlapping claims issues directly themselves? 

A. Yes, they fronted constantly, they were very happy to meet people 

wherever they wanted to meet, and they were proactive in the way they 

went about that engagement. 5 

Q. In his evidence, Mr Blair claimed that Ngāti Whātua Ōrākei assumed other 

iwi would only seek Treaty settlement redress in their own heartland or 

rohe.  Was that assumption ever raised with you or the Crown, to the best 

of your knowledge? 

A. In that last period of my engagement as Chief Crown Negotiator, so 10 

around 2014/2015, really, it was the first that I recall being directly raised 

with me in that way.  By which stage it was a bit late to make that 

assumption because many other iwi and hapū had already identified 

interests in the 2006 RFR area. 

Q. Including Ngāi Tai, who obviously were seeking certain properties in that 15 

area? 

A. That's correct, yes. 

Q. If I can just pull up the Ngāi Tai area of interest map, 301.00049, please.  

So you’re familiar with the Ngāi Tai area of interest map, Mr Dreaver? 

A. That's right, yes. 20 

Q. And you'll recall that in terms of the specific negotiations, the Ngāi Tai 

negotiators sought redress in places like Aotea, do you recall that? 

A. Yes.  Ngāi Tai were very clear about their role as an oceangoing iwi, 

always travelling and with a wide sweep of customary interests across a 

wide area.  So fishing and the moana being, you know, they really defined 25 

themselves by that, right across in Te Tai Tamahine. 

Q. So Aotea, the Gulf Islands, as well as central Auckland, they sought 

redress? 

A. Absolutely, yes. 

Q. And obviously in East, South Auckland as well? 30 

A. Yes. 

Q. You'll recall, won't you, that certain redress in the Ngāi Tai specific 

settlement has been offered on a shared or joint basis? 

A. Yes, an example would be the naval museum over at Devonport. 
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Q. And who’s that going to be jointly owned by? 

A. That would be Marutūāhu and Ngāi Tai ki Tāmaki. 

Q. And the reason for that is both iwi claimed an interest in the area, and 

sought that as redress for their respective settlements? 

A. Absolutely.  Ngāi Tai from probably further back than Marutūāhu, but yes, 5 

both of them did and they both sought redress there.  It’s very close to 

one of the landings of the Tainui waka, as well, so it’s a place of 

importance to a lot of Waiohua as well I suspect. 

1120  

Q. And Papakura Housing, that’s shared redress? 10 

A. Yeah I think that’s – yes that’s right, that’s Ngāti Tamaoho and Ngāi Tai, 

so that’s in an area where if we had overlaid the Ngāti Tamaoho area of 

interest, probably wouldn’t go as far north as this but it might go a bit 

further south and west and yeah Papakura is an area where Ngāti 

Tamaoho had strong interests in acquiring commercial redress, so the 15 

Papakura Housing portfolio which is relatively significant in size, was 

offered to both Ngāi Tai and Ngāti Tamaoho. 

Q. So this shared redress for Ngāi Tai and other tribes was finalised after 

the Tāmaki Makaurau Collective arrangements relating to the motu 

maunga Ngā Whā, correct? 20 

A. That’s right, yes. 

Q. And you’d be well aware of Ngāi Tai’s strong views on those Collective 

arrangements? 

A. Yes, Ngāi Tai weren’t in any sense 100% happy with the arrangements 

with the Collective arrangements, particularly around probably Motutapu 25 

was an area of particular sensitivity for them, where they felt they had a 

stronger interest than others, and – so they were uncomfortable with 

Motutapu being included in the joint motu redress.   

Q. And of course the people who were asked to ratify that on behalf of Ngāi 

Tai, produced low results which led the Minister to ask Ngāi Tai to rerun 30 

the ratification process? 

A. That’s right.  The Minister, the first round it was supportive but you know 

it was a bare majority in favour and so the Minister was very keen not to 

proceed if he didn’t feel that there was adequate support from within Ngāi 
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Tai for the concept of collectivity and basically said, you know: “We would 

really like you to run that again,” and the negotiators were keen, I think, 

to, felt that maybe a bit more information needed to go to the people, so 

a second ratification process was run with a significantly higher result.  I 

can’t recall the percentage but it was probably in the late 70s or something 5 

like that. 

Q. Every other tribe that signed the Collective in the first round, the Minister 

was comfortable with the ratification results, they were quite significantly 

in support weren’t they? 

A. Yeah that’s right. 10 

Q. And that included Ngāti Whātua Ōrākei? 

A. Absolutely, yes.  I think the Ngāti Whātua Ōrākei support for the Collective 

Deed was higher than the support for their iwi-specific deed, in fact. 

Q. So once the Hauraki Collective arrangements are finalised and settled, 

Ngāi Tai will end up with having redress across two multi-iwi Collective 15 

settlements where they will share in redress? 

A. Yes. 

Q. It has its own specific settlement that has both joint or shared redress with 

other tribes as well as its own exclusive and non-exclusive redress, 

correct? 20 

A. Yes and there’s actually, there’s another kind of a version of not shared 

or it’s almost split, conditional redress around on Homestead Drive up at, 

on Maungarei where there’s some land which is offered to Marutūāhu but 

if they don’t decide to acquire it, it’s then offered to Ngāi Tai.  So I think 

there’s a view that’s slightly variant on that range that you’ve just 25 

presented. 

Q. Thank you that’s helpful.  And obviously in terms of non-exclusive 

redress, if we can just go to 335.23462.  This is the coastal statutory 

acknowledgement map, so that’s an example of non-exclusive redress 

isn’t it Mr Dreaver? 30 

A. That’s correct, yes. 

Q. That’s where other tribes are able to get exactly the same as Ngāi Tai but 

no more? 
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A. That’s right, of that particular form of redress.  So yeah if Ngāti Rehu are 

out at, on Aotea would be obviously looking for other redress which is 

more significant but in terms of that coastal statutory acknowledgement, 

that’s one which is offered I think to pretty much every iwi in the area 

where they assert an interest which the Crown regards as sufficient for 5 

recognition. 

Q. But as you’ve indicated, this was particularly important for Ngāi Tai given 

its seafaring history and its worldview? 

A. Very much so, yes. 

Q. And Ngāti Whātua Ōrākei did not take up the offer of a coastal statutory 10 

acknowledgement, is that your understanding? 

A. Yeah not to my recollection. 

Q. Are you aware whether they opposed this specific redress for Ngāi Tai? 

A. I don’t recall Ngāti Whātua Ōrākei opposing this redress for Ngāi Tai, so 

no I don’t believe they did.  I don’t recall them opposing any of the redress 15 

offered to Ngāi Tai, I don’t think. 

Q. In areas where Ngāi Tai sought redress but did not get what they wanted, 

and we’ll come to an example of that in a moment, did Ngāi Tai ever 

advise you or the Crown after being rejected that they had no mana or 

customary rights in those areas? 20 

A. No.  On the contrary, I think their approach was that: “You can offer what 

you like or not offer what you like but we know where our mana is, we 

know where we have interests and we’ll continue to assert those and it’s 

not for the Crown to make that determination,” so there was 

disappointment and pushback and at times negotiations possibly stalled 25 

over particular points of redress but I don’t think we even talked really 

about mana whenua or I’m sure we never did or ahi kā or any of – that 

just wasn’t part of the con – that wasn’t seen to be a consequence of the 

negotiations, so no. 

Q. Do you recall Ngāi Tai ever denying the customary interests and rights of 30 

Ngāti Whātua Ōrākei in Central Auckland? 

A. Not at all.  On the contrary, they were – James Brown I think is married 

to a Ngāti Whātua or into Ngāti Whātua Ōrākei and he often talked about 

those relationships, talked a lot about the historical relationship as well as 
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his personal relationship and had every respect for Ngāti Whātua Ōrākei’s 

status as an iwi of Tāmaki Makaurau and particularly of the central 

isthmus. 

Q. You may have already touched upon this but I should ask the question; 

what was Ngāi Tai’s reaction to the Crown’s rejection of their request for 5 

the Auckland High Court? 

A. Oh it was deep disappointment.  They were very – now they were 

adamant that this is a site of significant historical significance and 

ancestral and spiritual significance to them, being a former pā site as they 

explained to me.  So they were deeply disappointed in the failure to 10 

secure a foothold here, notwithstanding it would’ve only been a 

commercial foothold and essentially a passive ownership in terms of a 

sale and leaseback if it had been able to be acquired.  I think they were 

aware that up in Warkworth, the Ngāti Manuhiri had been offered a 

courthouse and they were a bit disappoint – you know, they were dis – 15 

they asked what the difference was and so explaining that there is a 

strategic significance to this building which renders it unable to be, have 

its title transferred which I must say I still have some difficulties 

comprehending myself at this stage but anyway, it was, they found it 

difficult to understand the logic and they were disappointed with the 20 

Crown’s response. 

Q. I guess the silver lining, just the final question before the break, is that if 

the courthouse ever became surplus to the Crown’s requirements and his 

Honour gets a flash new courthouse, it would come into – 

THE COURT:   25 

I’d suggest I would go out of business. 

 

WITNESS: 

It’s pretty flash to me. 

CROSS-EXAMINATION CONTINUES:  MR WARREN 30 

Q. The RFR mechanisms would kick in wouldn’t they Mr Dreaver? 
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A. Yes and given Auckland property prices, I suspect it’d just tickle over the 

$5 million mark and so be offered to ngā iwi katoa o Tāmaki Makaurau o 

Ngā Mana Whenua so it’d be an opportunity for iwi collectively to 

purchase or to work out between themselves which one was able to 

acquire it. 5 

Q. So there’s still an opportunity to achieve that aspiration? 

A. It’s still there, as long as it’s still in Crown hands. 

COURT ADJOURNS: 11.30 AM 
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COURT RESUMES: 11.46 AM 

CROSS-EXAMINATION CONTINUES:  MR WARREN 

Q. You may have already touched upon this, Mr Dreaver, but I think it’s 

important for the record.  Were there any legal challenges to the Waitangi 

Tribunal by any tribe in relation to the Ngāi Tai ki Tāmaki specific redress? 5 

A. No, I don't think there were any.  The closest we got was a small group 

of individuals saying they were Ngāti Tai who had a lawyer from South 

Auckland who sort of threatened to sort of challenge the identity, but that 

sort of – we had lots, that sort of stuff happened a lot, and that slipped 

away, so it never, I don't think, reached the stage of a Tribunal application 10 

or Court challenge. 

Q. In Tāmaki Makaurau were there any other applications for an urgent 

enquiry on the back of Treaty settlement work? 

A. The one that I – the first one that comes to mind is from Pam Warner, and 

Pam Warner is Ngāti Whātua, but it was sort of Pam Warner/Lou Paul, 15 

and so they were both sort of two individuals with what appeared to be 

relatively small groups of adherence or followers, but they both called 

themselves Te Taoū, although it was slightly different whakapapa 

definitions.  And they challenged the Tāmaki Collective process because 

they said that Ngāti Whātua Ōrākei do not represent all Ngāti Whātua with 20 

interests in central Tāmaki, and our response – and essentially, what they 

said is there are Ngāti Whātua Ōrākei who do not descend from Tuperiri 

who have customary interests in central Tāmaki, and – 

Q. So it was a formal application filed? 

A. A formal application filed. 25 

Q. The Tribunal grant urgency? 

A. The Tribunal – we had hearings, which I think, the urgency must have – 

we had hearings.  I kind of know the outcome, I don't know the various 

legal ins and outs in terms of what actually happened, but that was, 

ultimately the claim was rejected on the basis that the rūnanga of Ngāti 30 

Whātua was there to represent those people. 

Q. And you can't recall any other challenges to the Tribunal in regards to 

mandate, overlapping claim issues within Tāmaki Makaurau? 
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A. No, no Tribunal challenges.  We had plenty of discussions particularly at 

the beginning with Waikato-Tainui, with Lady Raiha and Tuku Morgan, 

but they were resolved with discussion between those parties and 

particular the Waiohua Tāmaki hapū/iwi. 

Q. It does seem quite startling that that is the position, given what was 5 

happening in Ngapuhi at the time, up the road Ngātiwai, obviously we 

know about Hauraki.  I mean how do you assess it x years on from when 

you’re involved in terms of, from that perspective, where there were a 

number of challenges around the country on these issues? 

A. It’s an interesting point, I mean the sorts of challenges we tended to get 10 

were the odd sort of mandate challenge where some people were saying 

this particular group doesn’t, you know, “I don’t like that person speaking 

on behalf of my group,” and that was like that Te Taoū one, but generally, 

yeah, there was a heck of a lot of litigation going on in the Tribunal around 

representation.  I think we were really well served by the architecture that 15 

Sir Douglas had developed, and I think the Waitangi Tribunal’s report was 

compelling for a lot of groups.  There were people prepared to make 

concessions, and Waikato-Tainui was a good – they were prepared to 

talk to their hapū and said: “Well ultimately we'll be guided by our hapū in 

terms of whether we step in over the top of them or whether they negotiate 20 

themselves.”  There was a real – we took a really inclusive approach to, 

you know, it was an inclusive approach, everyone had a chance to – we 

tried not to leave anyone out, and I think that helped and everyone had a 

voice.  So yeah. 

Q. Those commercial disclosures that you talk about in your evidence, I 25 

mean how common was that in your experience? 

A. The commercial disclosures of the financial redress?  That was the first 

time it was a real – typically Doug Graham kind of – it was just his sort of 

way, it’s the sort of brave thing that he would do, and I don't think anyone 

else could have stood up in Ellerslie and said to groups who hadn't even 30 

started negotiating: “Roughly I think your settlement quantum is $3.2 

million, or $50 million,” I mean – but it meant everyone could see at least 

relativities.  Nobody had to accept it.  I think one of the beauties of the 

process was, we said: “Here’s the broad architecture,” but no one went in 
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there saying we are bound by or accept the very general framework, apart 

from the: “Let’s work together on matters of common interest and let’s do 

our iwi-specific settlements.”  So yeah, that was, I mean that was the first 

time, I don't know that it’s happened since then either, that early stage in 

negotiations. 5 

Q. Just a final question, and you may not be able to answer it, but I'm just 

interested in all of the bits and pieces that go into a negotiation, and here 

we've got a context of collective negotiations times two, and a number of 

specific ones.  How much in percentage terms would you have spent on 

managing overlapping claim issues? 10 

A. 25 or so.  It’s quite hard to tell, because I think I said Tāmaki, the collective 

negotiations, the way that table worked there was two different, you know, 

we’d present a Crown proposal or a Crown position or policy, we'd do that 

via memo and, as Mr Blair points out, often sent the night before the hui, 

and then the response to that memo, the way the table operated with 15 

Tāmaki Collective and Hauraki Collective, everyone that sat around, 

every iwi represented around that table, and that’s 25 for Tāmaki 

Collective and similar number for Hauraki.  We'd just go round, every 

individual would speak, and they'd respond to the Crown.  They'd also 

talk about their own specific issues, so while it was a dialogue with the 20 

Crown, it was also this sort of multilateral, sometimes very explicit, 

sometimes implicit, and that sort of came through the engagement, and 

yeah, so it was, I would say, it was iwi specific, it was more, I suppose 

more formalised in terms of the discussion on overlapping issues, but it 

was very much a key part of that, the formal part of the collective 25 

negotiations and indeed the informal part, sort of the cup of teas and the 

lunches, you know.  We had multiple – I think we had 75 or 80 meetings 

for Tāmaki Collective, for instance. 

CROSS-EXAMINATION:  MS COATES 

Q. Tēnā koe, Mr Dreaver. 30 

A. Kia ora. 

Q. My name is Ms Coates and I act for Te Ākitai Waiohua. 

A. Kia ora. 
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Q. Kia ora.  The Crown in your evidence you say recognised a mandate for 

Te Ākitai to negotiate in around 2011, does that sound right? 

A. That's correct, yes. 

Q. And they initialled their deed of settlement towards the end of last year, 

so 2020? 5 

A. That's right, yes. 

Q. And the journey for Te Ākitai is still likely to take a number of years? 

A. Yes. 

Q. How long usually does the ratification and the legislative process take, 

generally? 10 

A. Seems to be these days a minimum of about a year.  So I mean the 

ratification from an initial to a signed, three months or so, to get things 

out, get the votes, tally them, get the results confirmed by the Crown, and 

then the Crown says: “Yep we’re happy with that and then we’ll sign.”  So 

three month minimum for that, so probably another month or so, and then 15 

the process, the legislative process for settlements is not, you know, it’s 

certainly not blitzkrieg sort of legislative push-through, it’s pretty lengthy, 

and so I'd say at least a year.  Yeah, and of course there was quite a long 

time before the negotiations started with Te Ākitai because they were very 

cautious and wanting to build up, you know, we had a lot of meetings 20 

before we started the formal negotiations as well. 

Q. So it’s accurate to say that the process is a long one? 

A. Very long, yes. 

Q. And of course that’s only since negotiations first started.  Prior to that you 

have the 170 years or so since the first Crown breach, don’t you, in 25 

general? 

A. Yeah, well it’s probably, it’s 181 years since the first Crown breach 

probably now, so yeah. 

Q. In terms of – so I'm going to ask you kind of disparate questions on 

random topics.  In terms of, one thing I've been trying to get my head 30 

around is the difference between cultural and commercial property. Are 

you able to explain that to me? 

A. Yeah, there’s probably some different ways to come at it.  So if you don’t 

mind me coming at it, answering it in a  few different ways.  So first of all, 
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cultural property is, cultural redress is – well, it is generally gifted.  So 

when the fiscal envelope proposals went out in 1995, which is when I 

started doing this sort of thing, one of the big elements of feedback from 

iwi was: “Why do we have to pay out of our own quantum for places that 

are important to us?”  And at that stage there was this sort of policy that 5 

said small sites of significance kind of like, you know, you kind of got the 

feeling like something about as big as this room, could be gifted if they 

were of extreme significance.  And they would be sites which would be, 

you know, in those days described as wāhi tapu.  And yet you see in Doug 

Graham’s, he was a bit old fashioned, in 2009 we weren’t just talking 10 

about wāhi tapu sites, but you think of those as cultural redress sites, 

would be gifted.  So cultural redress sites are sites of particular cultural 

significance, because of the place or because of something that 

happened on or very close to that place, or because of your overall 

association with an area, like Urewera National Park or, you know, 15 

significant maunga.  So that’s redress which is gifted because it’s of 

particular significance to an iwi.  Commercial redress is redress within, 

which is within an iwi’s overall area of interest, so it might not be a wāhi 

tapu, might not be an urupā or a pā site or a maunga, but it’s within the 

area where the iwi exercised its rights at the time of around the Treaty, 20 

the time of the Treaty.  So redress generally is restoring land that you 

would have had rights to or access to or use of but for a Crown breach, 

and that could be anywhere, you know, could be anywhere within your 

overall area.  So commercial redress does not need to have a particular 

site significance to it, and it’s redress which is paid for out of the financial 25 

quantum that the tribe receives.  So cultural redress is sometimes taken 

by the iwi to be held in a manner which it can't be alienated, whereas 

commercial can be, you know, sometimes is just back to back deals, 

people sometimes have deals to sell it before they even get the redress.  

Sometimes cultural redress is also transferred, with various 30 

encumbrances on it, like public access rights being preserved, I mean the 

maunga’s a great example of that.  And then of course cultural redress 

can also be non-property transfer redress, so it’s any form of redress 

which is recognition of an association or commitments around the way 
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certain government agencies might carry out their functions, that you can't 

put a dollar value on.  So yeah, I mean those are some different ways of 

describing the difference. 

Q. No, that’s useful, thank you.  And in terms of that delineation and division, 

can some commercial redress still be particularly of cultural significance, 5 

so for example the High Court, that would have gone back as commercial 

redress but be of cultural significance? 

A. Yeah, and absolutely, and sometimes that’s for purely, that’s generally for 

Crown reasons because brutally speaking you kind of, there’s a sort of a 

– 10 

Q. It costs a lot? 

A. It costs a lot, and there’s a cap to how much the Government’s allowed 

to – you know, a cap or a ceiling, whether sort of explicit or not, on how 

much they're prepared to gift as part of a settlement.  So yeah, the High 

Court or, yeah, and you know, I think even those, you've probably taken 15 

me there, but those Ākitai landbank properties are close to Maungakiekie, 

for instance, and close to maunga.  So vicinity to, proximity to places 

might be – 

Q. Might be relevant in terms of – 

A. Might be relative. 20 

Q. – how the individual iwi sees those properties? 

A. Yeah. 

Q. This might be a fairly trite question, but although all land is important to 

Māori, in your experience some land has elevated significance because 

of various factors such as battles, tupuna lying there, et cetera, would you 25 

accept that? 

A. Yes, correct. 

Q. In terms of the properties that were available for Te Ākitai to select from, 

I'm just wanting to get a better idea of the redress options that were 

actually available to Te Ākitai.  So if I could take you to 333.22009, and 30 

page 22011.  So in terms of what this appendix A shows, that shows the 

landbank properties available in Tāmaki Makaurau that Te Ākitai could 

have potentially selected, is that right? 

A. Yes, that’s correct.  I haven't seen this for a long time, but yes. 
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Q. It may have been a while.  So that’s what was available at that particular 

point in time at least? 

A. Yeah. 

Q. In terms of the ones that are shaded orange, do you recall what that 

meant? 5 

A. That meant that other iwi/hapū that we were negotiating with had 

indicated an interest in acquiring those as part of their Treaty settlement 

portfolio. 

1205  

Q. And if you scroll down, and just look through where all of those were 10 

located, and if you carry on scrolling down the list and then go to the next 

page sorry as well.  So there was some highlighted orange at the top and 

the bottom which have indicated at least another iwi is interested in. 

A. Yes. 

Q. In terms of the ones that aren’t highlighted, most of those are in the 15 

Hillsborough area, aren’t they? 

A. Yeah I think they’re right next to the motorway, I think they were probably 

bought up when they put, extended the motorway and then they became 

surplus after that, yeah. 

Q. So if you look at the list, are there many if any that are in South Auckland? 20 

A. There’s a Massey one.  Hillsborough is sort of, you’re probably pushing it 

to say that’s South Auckland, it’s pretty close to the Manukau.  But no, 

the answer is absolutely no, we didn’t, there wasn’t much there and in my 

evidence I talk about the Ngāti Whātua – sorry not Ngāti Whātua, the 

Waikato-Tainui RFR from the ’95 settlement essentially kind of cleared a 25 

whole chunk of potential properties, not that there’s necessarily – I’m not 

sure how many would’ve been there either but the Crown just doesn’t 

seem to own a lot of surplus land in South Auckland or certainly not that, 

certainly not really close to Pūkaki for instance. 

Q. In terms of that Waikato RFR, I just wanted to take you to a map just to, 30 

so we can get an idea of where that is.  So if we can go to 324.15242.  So 

this is the attachments to the Tāmaki Collective Deed and at 15271, if you 

go up, so this is the area of Ngā Mana Whenua o Tāmaki Makaurau 

where the big right of first refusal area is. 
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A. Yes. 

Q. And if you look, if you can zoom in a little bit please Natasha, noting it’s 

blurry, are the areas that are kind of bolded, is that the areas of – I 

assumed that was the areas that were excluded from the Tāmaki RFR 

area and is that the area where the Waikato RFRs are?  So you see a 5 

number in sort of South Auckland that are bolded, I just – 

A. Yeah it’s a real blurry map and my eyes aren’t what they were when I 

started this process, but – 

Q. Neither are mine. 

A. – I think so.  Yeah I mean I sort of, looking roughly where they’re sitting 10 

that that looks about, yeah that looks to be what I think of as the Waikato 

RFR areas, yes. 

Q. Kia ora and if I can just take you to 333.22004 and 22007, so this is a 

memorandum from yourself.  There at the top should be a table.  So my 

understanding is that this showed effectively the sites that Te Ākitai – the 15 

school sites that Te Ākitai had to choose from, is that right? 

A. Yes those are the ones that were identified, so they identified as I think I 

said in my evidence the electorates they were looking at and then we 

went to the Ministry and said: “Well within these electorates, which 

schools are available?”  I can’t recall on what basis they filtered some out 20 

but these are the ones which they identified. 

Q. And group A represented higher value schools and group B represented 

lower value schools, is that right? 

A. Yeah that’s right so they could either take two from group B or one from 

A and one from B.   25 

Q. So there were a number of limitations on what Te Ākitai could actually 

choose from in respect of the available RFR properties, is that right? 

A. That’s right, yes. 

Q. And none from group A for example are in, anywhere near Pūkaki or in 

South Auckland? 30 

A. No, they’re split, yeah it’s kind of like north south east west – 

Q. The low value ones are in South Auckland? 

A. – of the Collective area, aren’t they, yeah. 
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Q. So suffice to say that the options for Te Ākitai were fairly limited in terms 

of what Crown properties they could potentially get across the whole of 

Auckland, is that right? 

A. Yes, yes they were. 

Q. And is that partly because they were at the end of the settlement queue? 5 

A. I think looking now, yes that is – 

Q. Part of it? 

A. – exactly, that is part of it, yeah. 

Q. In terms of whether the Crown owns properties in areas proximate to your 

marae, for example, it’s just dumb luck isn’t it? 10 

A. Yes that’s right, dumb luck. 

Q. Are you aware of whether Te Ākitai did try and obtain RFR sites within 

the Waikato-Tainui RFR area? 

A. It’s a good decade ago or almost a decade ago now, so I have a 

recollection of saying to them: “Listen you are welcome to – 15 

Q. Try? 

A. – talk – yeah welcome to try,” and I have a funny feeling because 

Karen Wilson is, who’s probably their, I think correctly called their chief 

negotiator, was on the Kauhanganui at the time and still very active in 

Waikato affairs, so I kind of thought that if anyone could – 20 

Q. Have that conversation? 

A. – if anyone could do that, Tamaoho could possibly have done that as well 

but Ngāti Te Ata weren’t really best buddies and Mr Warren’s clients didn’t 

have the greatest relationship with Waikato all the time but I thought 

Karen would have the ability to do that, so yeah so I do have a vague 25 

recollection of saying, you know: “You can have a discussion with them.”  

Whether they actually did, I’m not sure. 

Q. If I could just take you to paragraph 160 of your brief of evidence.  And in 

that paragraph you talk about the advantages and disadvantages for Te 

Ākitai of effectively being towards the end of the settlement queue and 30 

one of the advantages that was pointed out was that it was more likely to 

be easily resolved as other iwi hapū had reached settlements and then 

they’d have less cause to oppose redress offered to Te Ākitai. 

A. Courageous, wasn’t it? 
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Q. In terms of I guess at least the reasoning behind thinking that at the time, 

noting it’s proved to be incorrect, what was some of the reasons why you 

think it should’ve been easier or why that statement was made at that 

point in time?  What were the assumptions behind it? 

A. The assumptions were and sort of starting, it would’ve been we kind of 5 

came into this with the objective of trying to get everyone moving along 

at the same pace and but it very quickly turned out that people couldn’t 

all start at the same time.  But I suppose the assumptions we had were 

the clear statements in the, you know, the architecture that Sir Doug has 

provided the Collective negotiations where there was a significant degree 10 

of collegiality, the fact that when we realised some iwi or hapū like Te 

Ākitai wanted to take a bit more time to – I suppose for them it was really 

just getting, making sure they were a really good cohesive unit before 

they entered into the negotiations, that other iwi were keener to move 

faster and that there didn’t, you know, that there seemed to be a bit of a 15 

consensus in those Collective discussions that sort of picked up that there 

wasn’t, that people had a general understanding of what the sort of the 

rules of the game were, you know, well they weren’t rules but and also 

there’s an element of first up best dressed, the ones who went first really 

got to pick the sites they wanted.  So I mean Kawerau ā Maki, they had 20 

four schools to choose from.  They had other things they didn’t get as well 

but so yeah I think there was just a sense that it was part of the 

understanding that once you had settlement, you sort of, everyone 

wanted to see everyone else get settlement.   

Q. And not pull the ladder up on others, in a sense? 25 

A. No, no that there wasn’t a sense that you know, it was kind of like 

everyone was holding a ladder for everyone else and some went up 

earlier than others and yeah.  So possibly there was a bit of naivety there 

but I suppose also there were, for those, most of those iwi that did go 

ahead of others, you know I think of Ngāi Tai or Kawerau ā Maki, Ngāti 30 

Manuhiri sort of outside there but they tended, you know the experience 

over the first few years of this process was they would not, that didn’t 

mean they wouldn’t oppose redress and I think Kawerau still got some 

questions about Titirangi School with Te Ākitai, so it wouldn't mean they 
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wouldn't oppose or question redress, but our experience was, there 

wasn’t a litigious approach or a threatening approach. So I think based 

on our experience at this stage, we thought well, that suggests hopefully 

that will continue.  That was the assumption. 

1215  5 

Q. So you’re obviously well aware of the Ngāti Whātua Ōrākei position in 

these proceedings, is that right? 

A. Yes, I am. 

Q. If in your experience iwi had these exclusive areas of mana – how do you 

think that position would have played out in terms of the collective 10 

negotiations, if that had been the primary central focus, so mana whenua, 

in relation to the landscape of Tāmaki? 

A. I think it would have been really hard to reach any settlements at all, 

whether collective or individual.  I think there would have been significant 

challenges put to the completion of the Ōrākei settlement, for instance.  I 15 

think there was a – yeah, if there had been a clear message from Ōrākei 

through those Tāmaki Collective negotiations that they were going to 

oppose other iwi’s specific redress aspirations in that 2006 RFR area, that 

would have been pretty earth-shattering I think for the dynamics of that 

collective.  Which is not to say that Ōrākei didn’t talk about that, and I 20 

think Mr Blair talks about that in his evidence, that Aunty Puawai Rameka 

from time to time did make comments about: “I don't know why some of 

you guys are even here”, those sort of comments she’d make but they 

wouldn't be – yeah, they would be said.  Other things were said by other 

members of the collective.  It was a pretty, you know, it was robust 25 

discussion but there was no statement along the lines that we sort of see 

in these proceedings. 

Q. So in summary, you’re saying that not only with the collective agreement 

being extremely difficult to reach, but also the settlements in relation to all 

of the individual ones? 30 

A. I don't think the first group would have got up the ladder. 

Q. In relation to your experience beyond Tāmaki, we’re well towards the end 

of Treaty settlements, is that right? 

A. Yeah, I think – 
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Q. Noting there's some big outstanding ones. 

A. Yeah, there’s a few biggies there, but like broadly speaking it feels like 90 

per cent of the land area and 80 per cent of the Māori population has kind 

of got a settlement at least initial deed state or legislation and fully settled, 

so the vast bulk of Treaty settlements are completed. 5 

Q. And in terms of those settlements that have panned out across the 

country, there would be many, if not all groups that would have received 

redress in areas where mana whenua is contentious? 

A. I think almost every – yeah, almost every settlement.  I've probably been 

involved in 40, 45 negotiations in one capacity or another, either for iwi or 10 

for the Crown, either as manager or analyst or as chief negotiator, and I 

don't recall a single negotiation where there hasn’t been contention. 

Q. And there would have also been settlements all across the country where 

groups received either some form of redress based on their cultural 

connections and histories, but where they haven't necessarily claimed 15 

mana whenua, is that right? 

A. Yes, I can't recall any group I'm aware of again until the proceeding using 

the – saying the settlement gives me mana whenua, or that mana whenua 

terminology hasn’t really been one that I've been privy to.  I know the 

central North Island sort of the divvy of the forestry, the CFLs, they’ve still 20 

got this thing they call the mana whenua process, which I think has been 

going for about 14 or 15 years with no outcome yet.  So the only time I've 

seen mana whenua kind of used in the Treaty settlement process that I'm 

aware of is a situation where it’s basically seems to be stalled. 

CROSS-EXAMINATION:  MR MAJUREY 25 

Q. Tēnā koe, Mr Dreaver. 

A. Kia ora. 

Q. I just want to pick up a couple of themes from the questioning from my 

friends, and for context you were asked questions about commercial 

redress and cultural redress.  Can you confirm to the court that when it 30 

comes to financial redress, being a species of commercial redress, i.e. 

the cash quantum, how – it’s the wrong way to ask it but I'll ask it, how 

open or transparent is the Crown in terms of providing headroom 
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information and key contextual information to assist the tribes in terms of 

how they negotiate that part of their settlements? 

A. The financial redress? 

Q. Yes, the cash. 

A. The Crown doesn’t sort of show its petticoats.  It provides some basic – it 5 

provides basic information about inputs, so it says: “Here’s our 

assessment of your area of interest,” and asks for comment on that.  It 

talks about the assessment of the population of the iwi, which isn't just 

the membership list, and asks for feedback on that, and it discusses the 

form of Treaty breach, how very simply put, land was alienated and how 10 

it assesses those areas compared to those areas where the Crown 

considers the redress, the breaches to be particularly serious, which is 

essentially raupatu, and then pretty much all the other others, which is 

public works and native land.  So it provides the inputs, it doesn’t lift the 

veil on the rest of the, you know, on its internal machinations. 15 

Q. And on the basis of that information, the tribes who are in sort of 

negotiations engage with the Crown to try and achieve the outcomes that 

they wish as per their objectives for financial redress? 

A. Yes. 

Q. And the much-discussed background information in terms of financial 20 

redress, the fiscal envelope, is it correct to say that for every dollar in 

financial redress there is a portion that goes into the calculations for 

top-up payments to Ngāi Tahu and Waikato-Tainui? 

A. That's right, so roughly – probably more than roughly, it’s probably still a 

bit rough, it’s about for every $100 that is spent on a Treaty settlement, a 25 

historical Treaty settlement, an (inaudible 12:23:25) of $34 needs to be 

secured to pay Ngāi Tahu and Waikato-Tainui. 

Q. And that continues and will continue until all Treaty settlements are 

completed, when it comes to financial redress? 

A. Yes, it will. 30 

Q. And so that’s a factor then Crown takes into account, doesn’t it, when it 

negotiates financial redress for the tribes? 

A. That's right, yes. 
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Q. You were referred to cultural redress, and I think you used the term 

headroom, is that correct? 

A. Yeah, I think I did, yes. 

Q. And just to assist the court with its understanding of that, the Crown looks 

at its, as I understand it, and checking with you, the Crown has its book 5 

values in terms of what’s available for each tribe in terms of the settings 

the Crown has in negotiations, and that’s another way of describing 

headroom, is that right? 

A. Are you talking about for cultural redress? 

Q. Yes. 10 

A. Yes.  The Crown has a rough figure in mind, and then sets what is the 

book value of these properties that are sought. 

Q. And does the Crown release that information to the negotiating claimant 

groups? 

A. No. 15 

Q. Just to finish off on cultural redress, you mentioned the term which is well 

known in Treaty settlement circles, of gifting.  How did mana whenua or 

Tāmaki Makaurau respond to that phrase or term, for example, when it 

come to the motu redress? 

A. Not with great enthusiasm. 20 

Q. Because? 

1225  

A. Because the word “gift” has connotations which, well basically cut both 

ways I mean we talked about it being a gift and a gift back I think was our 

slightly clumsy formulation which makes it sound a little bit like the 25 

Crown’s giving a present and then the iwi are of their own, have decided 

that they’re happy to give it back and I don’t know of any iwi that is 

comfortable with that formulation.  They would see Crown’s initial transfer 

as a transfer and return as a, as an exercise I suppose of mana and 

generosity but iwi don’t, yeah.  The idea that you’re kind of told you have 30 

to gift something, that you’ll get it but you must gift it back, just doesn’t 

kind of feel right, doesn’t seem to work. 

Q. And that was a requirement of the Crown for that redress, wasn’t it? 

A. That’s right, yes. 
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Q. Just picking up on that theme in terms of references it made to the High 

Court as one example and also education properties, what’s the 

relevance of the stance taken by Government departments and ministries 

when it comes to negotiations, how strong is the part of the negotiation 

context that they play? 5 

A. It’s relevant, I mean it depends very much on the political dynamics of the 

time to be honest so whether it’s the Department of Conservation or, or – 

I mean – or Ministry of Education or Justice or whoever’s in charge of 

courts at any particular time, it has varied dynamics and so we’ve seen, 

you know, there’s certainly the consent of the relevant minister is going 10 

to be required and over that course of the Treaty settlements process, 

we’ve kind of I suppose, the, I suppose at high tide marks in terms of 

enthusiasm for Treaty settlements and maybe status of the Minister of 

Treaty Negotiations and his or her persuasive ability, there’s been a 

greater ability to extract properties from certain Crown agencies and the 15 

school properties is a really interesting one where schools were never 

originally offered because they weren’t considered to be surplus and then 

one or two were identified for sale and leaseback and now there’s a 

slightly, more than a trickle of school properties used in Treaty 

settlements.  So you talk to the agency and it will differ agency by agency. 20 

Q. Is it fair to say the architecture of the school’s redress generally in the two 

examples here today were very strongly influenced by the parameters set 

down by the Ministry of Education? 

A. Yes, yes they, there were – I think we’ve felt very pleased that we had 

persuaded them of the principle of sale and leaseback and once we got 25 

over that, part of our ability to persuade them to relinquish I think probably 

20% of the schools across Auckland was – or it might’ve been 10%, 

certainly a certain number was giving them the, was accepting that they 

would essentially decide which ones were available.  So Office of Treaty 

Settlements and I, we didn’t question why are there just these two schools 30 

or four schools that are allowed to be chosen. 

CROSS-EXAMINATION:  MR HODDER 

Q. You don’t need a rest after those brutal cross-examinations? 



1555 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

A. I should be all right, thank you.  Thank you. 

Q. Do I understand correctly that from about 1989 to about 2008 you were a 

public servant? 

A. Ah, 1989 to 2008?  Yes, with an exception of a period when I was working 

in the United Nations in a refugee camp, sort of a public servant. 5 

Q. Was that Wellington based? 

A. No it was in a village in north of Malaysia. 

Q. Nice answer.  To the period you were a public servant, were you 

Wellington based? 

A. When I was a core, yeah when I was working as a salaried public servant, 10 

I was Wellington based so that was through 2001, 2000, 2001.  Then I 

left, that was when I was working at Ministry of Economic Development, 

then I left that role and became a contractor and did what they usually do 

which is contract straight back to government.  So most of my clients were 

government clients from 2001 on.   15 

Q. Right.  When did you start contracting into Treaty matters? 

A. Pretty much immediately, so my first two, I was asked to be a lead 

negotiator for the Ngāti Awa ancillary claims in 2001, and I think also the 

Rangitāne o Manawatu negotiations in 2001. 

Q. And do I assume that you did quite a lot of that work which in turn led to 20 

you being asked to assist Sir Douglas Graham? 

A. I think that plus the work I did working for iwi as well, which meant that I 

had experience working, I suppose, a bit – yeah, understanding of what 

the iwi perspective was of negotiations, so I worked for about three years 

for the Kurahaupō iwi of Ngāti Kuia, Ngāti Apa and Rangitāne as they 25 

negotiated within Te Tau Ihu with the Crown.  So I was their sort of 

strategic advisor/lead negotiator. 

Q. So when you were assisting Sir Douglas, that was a contractual 

arrangement, presumably with OTS, to support him, is that correct? 

A. That's right, yes. 30 

Q. And was that a full-time exercise, or you carry on with your other contracts 

during that period? 

A. It was certainly not a full-time exercise.  It was probably, for him it was 

close to, though he was kind of coming out of retirement, so I probably 
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did about 15, 20 hours a week at that time.  It’s a little long time ago, but 

I would have had other clients at the time.  I think Te Puni Kokiri, I might 

have been doing some work for Te Puni Kokiri at the time. 

Q. And in the chief Crown negotiator role, that’s a contractual role too, I 

assume? 5 

A. That's right, that’s a contract to the Office of Treaty Settlements to work 

directly to the Minister. 

Q. And is that a full-time contract, or does that enable you to take on other 

contractual roles as well? 

A. Well it differs by negotiator.  I was probably the most full-time of any of 10 

the chief Crown negotiators, so there were, for much of the time I was 

doing it there were six or seven others also working, and I was the one 

who probably did most, but over my period I probably – the period of my 

engagement, I was probably 80 per cent on these negotiations in Kaipara, 

Tāmaki and Hauraki, just because of sheer volume. 15 

Q. You probably remember, but it wasn’t very attractive, there was some 

news media focus on your remuneration back around 2013? 

A. Yes, I remember that very well. 

Q. And that was led by Mr Peters, if I recall? 

A. The Honourable Mr Peters. 20 

Q. I'm not sure he was Honourable then, possibly was. 

A. Yeah, it was him – yeah, he seemed to, he’d roll it out every year, he’d 

put in a request and if it wasn’t me it'd be someone else. 

Q. And you had the misfortune to have numbers at the top of his list, is that 

correct? 25 

A. Yeah, I'm not sure that it – I didn’t, yeah, I don’t really, it didn’t bother me 

too terribly much, but yeah, I probably was at the top of that list. 

Q. I'm not very interested in those criticisms, I'm interested in the defence.  

Minister Finlayson was reported as saying that it was good value for 

money.  You probably agree with him. 30 

A. Well, looking back now, I think the achievements have been probably 

worth the investment, yes. 

Q. So what he was reported as saying was that, among other things, in 

Tāmaki Makaurau there’d been no settlements at all when you started.  
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And by the time that this became public issue in February 2013, there 

were seven agreements in principle and a signed deed of settlement with 

12 groups in relation to the maunga.   

1235 

A. Mhm. 5 

Q. And that was the sense of the achievement.  And those were, I think, 

described as results.  So is that really what the exercise was about, was 

to achieve results in the form of settlements, that was the whole purpose 

of what you were doing? 

A. Well the settlement milestones, and interestingly, Mr Finlayson was, he 10 

thought a lot in terms of those milestones, but they were all towards an 

end, which was an enduring settlement of claims, and providing iwi with 

the ability to move onto more productive matters than litigating the Crown. 

Q. Well clearly that Minister thought that results mattered in terms of 

settlements, at least according to that.  You say there was a bigger picture 15 

view, which was enduring settlements, is that what I understood you to 

say? 

A. Absolutely, yes. 

Q. In your brief of evidence on page 2, you do something similar, don’t you, 

in paragraphs 7 and 8.  You talk about the situation at the beginning and 20 

end of the tenure, and the difference between them, there’s a whole 

bunch of completed settlements.  So I take it that you too see that 

exercise as being one that has a results dimension to it, and an important 

one, which gets mentioned at the very front of your brief, agree? 

A. Yes, I think those milestones are an illustration of the progress towards 25 

the ultimate completion of the settlements, yes. 

Q. Unattractive, but just to be clear, there’s no success component in terms 

of settlements in your contract? 

A. No, there wasn’t. 

Q. And you were chief Crown negotiator I think you said from Kaipara down 30 

to Tauranga? 

A. Yeah, to just north – so Hauraki, which takes you down to that Te Puna 

Katikati, so just the Tauranga Hauraki border, which of course is a 

contested one. 
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Q. So we've heard, yes. 

A. And then around the edge of the Waikato River and up and north of 

Waikato River to the Kaipara Harbour. 

Q. And to Mahurangi? 

A. And across to Mahurangi.  So to north of Kaipara, up to the Tiroroa 5 

boundary, because they are a settled Ngāti Whātua hapū, and then 

across to Mahurangi to the sort of, yeah, the northern extent of the Ngāti 

Manuhiri area, sort of Te Arai Point. 

Q. And I think somewhere I've seen reference to the idea that maybe up to 

20 parallel negotiations involved in that whole territory that you were 10 

effectively leading or responsible for? 

A. That's right, yes. 

Q. So you were based in Auckland, you told us, when you were chief Crown 

negotiator for those areas.  OTS is obviously, as far as I know, mostly if 

not wholly based in Wellington.  Who were you reporting to in OTS during 15 

this period?  By office rather than by name.  Were you reporting to the 

director or were you reporting to somebody else? 

A. So different types of reporting for different things.  So I suppose the 

managers arguably, so the managers of the teams, I suppose they had a 

dual accountability in that they reported to me and to their own, and to 20 

their deputy director.  They sometimes directed me as well, so I 

sometimes, my accountability was sometimes to the manager, probably 

more to the deputy director or the director at the time, but I probably spoke 

to the Minister on a weekly basis, close to a weekly basis as well. 

Q. So throughout that period as chief Crown negotiator, it would be fair to 25 

describe you as a leading advisor to Ministers, I presume there were more 

than one? 

A. Only, no, only Minister Finlayson, who was the – 

Q. Through your time? 

A. Through my time, so I was appointed by Minister Finlayson, and by 2015 30 

he was still the Minister and I was no longer chief Crown negotiator. 

Q. Now you did mention that there were some other work you did outside 

while chief Crown negotiator, so I should just for the record ask this.  Did 
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you have connections with any iwi sort of parties of this litigation during 

that period? 

A. No.  No, the work I did was, that I can recall is, the Minister of Education 

asked me to facilitate a regularly occurring education forum of a little bit 

like the Tāmaki Collective, a bunch of people from different, so unions 5 

and private school people and Māori school who came together in a 

forum, that was probably the key.  So in a strange sort of way it was a bit 

parallel to this. 

Q. Right, well that’s understandable, and just again to cover that off, you 

haven't been contracting with any of the parties to this litigation since 10 

you've had that office, or have you? 

A. No, I have, I have had a period of one to two years after I finished as chief 

Crown negotiator with Ngāti Pāoa Iwi Trust. 

Q. In what role? 

A. It was a part-time advisory role on a range of sort of implementation 15 

matters, completion matters around their Treaty settlement, so in 

particular the key focus was actually on Point England, where essentially 

I helped them – well two key things I did for them.  One was help them 

secure an early transfer of some landbanked properties up in the North 

Shore area, so advised them on that, and helped with their engagement 20 

with the Office of Treaty Settlements on that, and the other thing I worked 

with them on was the Point England offer, where we successfully secured 

a Crown agreement to transfer a 13 hectare reserve at Point England, 

which was primarily for a housing programme. 

Q. And just so I have some dates to think of in terms of my timetable in my 25 

head, what period are we talking about for this contract work? 

A. I think 2016, around 2016.  It was roughly – it was also at the time that 

the kawenata was, that Ngāti Pāoa, probably near the end of the time was 

when the kawenata was being negotiated, so that will give a bit of a 

flavour. 30 

Q. Now I've seen reference to the fact that you were involved in drafting an 

or the early version of the Red Book, is that correct? 

A. That's right, that was when I was a manager at the Office of Treaty 

Settlements when Sir Douglas was the Minister, and we hadn't at that 
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stage, there’d been Ngāi Tahu, Waikato-Tainui, and we were starting, we 

were involved in Ngāti Awa discussions, and there was a realisation that 

since the fiscal envelope proposals there hadn't really been a kind of how 

to book, and so I spent a weekend doing the first draft of that. 

Q. We seem to have two things described as Green Books, and then several 5 

editions of something called a Red Book, and then there’s another book 

that’s neither.  Is the book – well let’s go back and start with dates.  When 

was this drafting that you’re talking about taking place? 

A. I probably shouldn’t call it the Red Book, because it was probably one of 

those other colours.  It would have been – 10 

Q. There’s nothing complicated around this – 

A. Late nineties. 

Q. We were told 1999. 

A. Yeah. 

Q. I think Ms Anderson’s evidence suggests that’s the first – is that right? 15 

A. That’s probably about right, late nineties, yep. 

Q. And there was no precedent for it, so the first document like that would 

be the one you’re talking about? 

A. That's right. 

Q. And in terms of preparing that, you were drawing on the experience that 20 

the Crown and you had had in those two major early negotiations? 

A. Yes, and by then I was also, I was quite heavily in the Taranaki 

negotiations as well, particularly Ngāti Ruanui and then Ngāti Tama and 

Ngāti Mutunga and Te Atiawa.  And there’d been a few, you know, 

nuances like overlapping claim issues that started to emerge then. 25 

Q. I think you might have been in court at least yesterday and probably on 

other days as well, correct? 

A. Yesterday I was here for most of the day, and I've been here a little bit 

and I've watched in a few times. 

Q. So you would have heard Mr Macky talking about QA processes and the 30 

like? 

A. I heard his reference to the QA panel yesterday, yes. 
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Q. So what was the quality assurance or peer review exercise that that early 

version of the Red Book underwent, can you remember and briefly 

explain it to us? 

A. No, I can't remember what it was.  I don't think, but I think that notion of 

the QA panel is something which is, you know, in the 2000s, so it wasn’t, 5 

at the time that the first book was drafted, I don’t – we probably had review 

by managers, but I don't think there was a QA panel with that name. 

Q. I guess all I'm trying to tease out, that at some point you sit down, take 

out your fountain pen and start writing this stuff, in metaphorical terms, 

and then it’s published.  Something happens in between I assume by way 10 

of review.  What was that? 

A. Probably a manager’s meeting and feedback from the Minister, so a draft 

would have gone to the Minister.  It would have been a relatively simple 

sort of process.  It was a much slimmer version than what we have now. 

Q. And did you keep in touch with the further editions of that work, or did that 15 

get picked up by others? 

A. After I left the Office of Treaty Settlements, the only time I – I wasn’t really 

involved in policy work for Office of Treaty Settlements after that, so no, I 

wasn’t involved in further iterations. 

Q. I appreciate you had a lot of experience and more than those probably 20 

who are doing the work back in OTS when you are working up here, but 

is it right to say that the Red Book remained relevant as a general 

summary of the Crown’s policies on Treaty settlement matters? 

A. Yes, it sets out the key principles and processes really, and to the extent 

that it sets out the principles and processes, yes, I think I, my recollection 25 

is I familiarised myself with it back in 2009, but I didn’t have it there as a 

little red book to constantly refer to.  I worked more on principle than on, 

you know, I didn’t get, I didn’t regard it as – we were doing something 

new, and so it was really important to focus on principle.   

Q. There’s probably a couple of generations that completely missed what a 30 

little red book was, as opposed to the Red Book we’re concerned with, 

but you’re talking about Mao Zedong’s book, I'm assuming? 

A. I was making a reference to the Great Leader, yep. 
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Q. The record will now show that.  I can't remember whether those early 

ones we looked at touched on this or not, but the approach on overlapping 

claims has been pretty consistent throughout the various editions of the 

Red Book, as far as I read it, that is basically the Crown doesn’t want to 

do it, that is resolve issues around boundaries and predominance. 5 

A. The formulation is the Crown prefers not to get involved in overlapping 

claims, but will ultimately make a decision because it’s got an obligation 

to provide redress, so something along those lines.  That’s what I would 

have banged out on my fountain pen. 

Q. And that sounds like it hasn’t changed too much since your fountain pen 10 

time.  In fact – I'm going to move around a bit as always in these things, 

but can I just pick up 332.21670, please.  So this, I'll probably come back 

to this when I come back to this, so this is a memorandum of yours from 

September 2011 headed “Wānanga on Marutūāhu cultural redress 

interests”.  And my impression of some of these memoranda from you is 15 

that they’re addressed to the collective, and you’re explaining the Crown’s 

position in a fairly clear and relatively direct manner, is that a fair 

description of what you’re doing? 

A. Yes, that was the intention. 

Q. So just going onto the next page, which should be 671.  So that last 20 

paragraph is discussing the question of overlapping claims or interests to 

its satisfaction, and I don't think there’s anything particularly surprising 

about that, but I did want to just ask you about what is the second to last 

sentence, where it says: “In instances where agreement cannot be 

reached.”  Right, so the first performance is that the Crown doesn’t get 25 

involved in predominance and boundaries, and if there is such an issue it 

prefers those to be sorted out by agreement.  Now this sentence is 

dealing with the “but” scenario, in which it says, in which you say: “In 

instances where agreement can't be reached, the Crown is often required 

to make decisions.”  Now is that sentence a fair summary of your 30 

experience? 

1250  

A. Yes, and I think your focus is probably on the word “often”, but yes, I think 

that’s correct, there are many situations I recall where we've been through 
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the disclosure of redress, the feedback from overlapping groups and the 

attempts by the groups to meet and reach agreement and ultimately the 

Minister making a decision one way or another, so that does happen on 

a relatively regular basis. 

Q. And that’s hardly surprising is it, some of these things have been dear to 5 

groups for a long time? 

A. Absolutely and there are some – yeah, there are things that dear to 

groups and it’s a bit like Mr Majurey’s question about gifting.  There are 

groups who will say: “We will never agree to – we will never agree that 

you have interests justifying redress here or we will never agree that you 10 

should have 60% of that forest and we should have 40, but we’ll live with 

it if” – but the silent bit is: “We’ll live with it if the Minister makes that call, 

that way we are not acceding to it but, and so no one can say you know: 

‘Our mokos will never be able to say: ‘Well you agreed to that.’’” 

Q. “We never acquiesced – 15 

A. Yeah. 

Q. – it was forced on us by the nasty Crown”? 

A. That’s right. 

Q. All right well I’m sure that’s a scenario that’s not completely unknown but 

what that means doesn’t it is that inevitably those making the decisions 20 

you’re referring to, the often required decisions and those advising those 

making the decisions, that is to say those advising ministers, which is in 

the paper record very often OTS and now Te Arawhiti but presumably 

also includes chief Crown negotiators, you’re advising on these issues as 

part of your general role, aren’t you? 25 

A. Yes. 

Q. And those issues involve some degree of assessment of the different 

levels of customary interest where two groups may have interests that 

aren’t entirely compatible? 

A. Yeah among other matters, yes. 30 

Q. But it’s inevitable isn’t it that that has to happen?  That is to say, that if 

there is the need for a decision to be made, there is also the need to have 

some kind of assessment of what kind of interest, what kind of customary 

interest – 
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A. It’s a key – yeah you’re right, it’s a key input, it’s one of the key inputs.  

It’s not one that a chief negotiator makes, generally makes an 

assessment of but it’s certainly an input that comes to a table which 

generally has the chief Crown negotiator, the manager and the analyst 

and historians who have contributed to that. 5 

Q. Before the break, just one other topic I might try and pick up.  If we go to 

332.21678 please.  So this is a September 2011 record of Marutūāhu 

Crown negotiations which the present company show you and 

Mr Majurey present, I think.  Indeed, you’re “MD”, and if we can go please 

to page 679.  Just to the bottom please.  So this, I’m going to ask you a 10 

question based on the last couple of sentences on this page and on to 

the next page, so you might like to look as much as you want for context 

but just coming back to the question about commercial and cultural 

redress.  So if you read probably only the last three or four lines of that 

page and on to the next page if it suits.   15 

A. Mhm. 

Q. Next page please.   

A. And that full first paragraph?  Oh just my comment or you want me to talk 

to Rodney’s? 

Q. Hang on there’s a particular thing which I need to just capture, go down 20 

further a bit please?  Right just skip to the bottom of the page so I can see 

the sentence I’m trying to find.  Right and now just because I’m lost myself 

can you go to the bottom of the previous page.  Somewhere in there and 

I’ll pick it up and we may not need to come to it after lunch, the general 

proposition is a recognition, though I think it’s in this note somewhere by 25 

you, that commercial redress may well involve cultural connections or 

reconnections.  That is to say that when commercial redress is offered it 

often has a major cultural significance and that as I read it, and I’ll get the 

note if we need it afterwards, there are situations that I think you were 

outlining to Marutūāhu that they can achieve cultural connection or 30 

reconnection through commercial redress properties.  So in the abstract, 

does that sound right? 

A. In the abstract, yes. 

Q. Okay well the specifics I’ll find the particular sentence I was looking for.   
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THE COURT ADDRESSES MR HODDER – BOTTOM SENTENCE (12:56:14) 

CROSS-EXAMINATION CONTINUES:  MR HODDER 

Q. I’m confused by the break, next line?  There, “Another avenue,” that’s 

right, the page break confused me, in that case we’ve got it.  So another 

avenue is another way of putting I think what I was just putting to you? 5 

A. Yes, yeah.  Yeah I mean there’s two reasons you can – we were talking 

about the cultural redress headroom earlier, that the Crown says: “Hey 

we’ve hit the gifting limit, anything else you want that’s culturally 

significant you’ll have to pay for yourself. 

Q. Yes. 10 

A. Yeah. 

Q. So that, the payment factor is a factor in distinguishing one from the other, 

in fact much of it may have cultural significance if it’s in an area across 

which the relevant group claims a longstanding interest? 

A. Yes it may, yep. 15 

COURT ADJOURNS: 12.57 PM 
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COURT RESUMES: 2.15 PM 

CROSS-EXAMINATION CONTINUES:  MR HODDER 

Q. So, Mr Dreaver, you were asked some questions not by me, but before 

lunch, about commercial redress and cash versus properties.  Am I right 

to understand that the way the Crown approaches this question of 5 

commercial redress is, it treats pieces of real estate that are available as 

equivalent to cash for these purposes, to put it simply? 

A. I'll answer that question, but before we do that, could I correct something 

I said pre-lunch, which I've realised was misleading of the Court?  So Sir, 

the question that was put to me whether I had worked for any other iwi 10 

following – any other iwi involved in this case, and I mentioned the period 

I worked for Ngāti Pāoa.  Over lunch I remembered another one, and 

they're not party to this proceeding, but Te Warena Taua is, and so I 

wanted to clarify that I also did a short piece of work for Te Kawerau a 

Maki, probably 2017 or ’18, when the Crown said it was not able to fulfil 15 

one of the commitments in the Kawerau a Maki Treaty settlement, and 

that was the return of, or sale, commercial sale of housing, prison property 

at Paremoremo.  So I spent a few months working with Te Kawerau a 

Maki to renegotiate or negotiate appropriate redress or fix-up of that 

omission by the Crown.  So that was a second iwi in Tāmaki that I have 20 

done work for since my Crown negotiator role.  So turning to your 

question, Mr Hodder, does the Crown treat commercial redress as 

equivalent to cash?  To an extent that’s correct, but land isn't as fungible 

as cash, of course, and so that’s why commercial redress, the ability to 

buy land, will only be offered in an area recognised as the area of interest 25 

of the iwi.  So we would not, for instance, offer Tuhoe or Ngāti Awa the 

ability to buy property in Auckland.  So it’s equivalent to cash, but it needs 

to be within the area of interest, and particularly in a place like Auckland 

it’s pretty – you know, it’s an ability to secure land and also secure an 

income stream, whether it's capital gain or other income, development 30 

income or whatever, derived from the property. 

Q. When the Crown reaches a settlement which involves the transfer of 

commercial property to a group, and I'm using the word group, because 
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there are iwi and hapū, but if we stick with group, when the Crown 

transfers a commercial redress property, I assume it does a valuation of 

that property? 

A. It generally does a valuation – well sometimes it does a valuation at the 

time of agreeing the property, of agreeing the property and putting it in 5 

the settlement, sometimes at the time of, you know, time of transfer or 

shortly before.  Yes, a valuation is required, an agreed valuation. 

Q. And if somebody is trying to explain to somebody else, say at Cabinet 

level, what’s going on, they would explain it at the value of the property is 

effectively kind of a set-off against what otherwise might have been a 10 

cash payment by way of settlement, aren’t they? 

A. I think the simple way of putting it is, the Crown pays cash and the iwi are 

allowed to use that cash, and these days any other cash they may have 

to acquire the property, so it’s a market transaction with the Crown. 

Q. So fairly obvious, but once cash is made available to the group, then it’s 15 

open to spend that on buying real estate? 

A. That's right.  Real estate from the Crown, or anywhere. 

Q. Including in the area that you were describing before, I think you might 

have used the phrase “its area”, whatever that might mean. 

A. Mmm. 20 

Q. So coming back to that, why wouldn't you allow Tuhoe commercial 

redress properties in Auckland? 

A. Because the Treaty settlements are not about creating open slather for 

iwi to purchase land, Crown land, which there’s precious little of it left, in 

places where they have no particular standing. 25 

Q. They don’t have an interest in that area, is that the point? 

A. Not a sufficient interest, so yeah, not a sufficient interest. 

Q. That interest is a customary interest, correct? 

A. It’s a customary interest, it can be – there’s a lot of terminology for it, 

customary, spiritual, ancestral, cultural, a lot of different terms are used.  30 

Historical interest.  So all of those adjectives are applied to the word 

interest. 

Q. And it goes to the point, doesn’t it, that what the Crown is seeking to do 

in settlements, particularly where those settlements relate to breaches 
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involving the loss of land, is to make some kind of redress available that 

sounds in land. 

A. Yes. 

Q. I'm going to mention Sir Douglas Graham, go away from it and then come 

back to it, so I believe you gave evidence to the Tauranga Hauraki enquiry 5 

a couple of years ago now, I guess? 

A. Yes. 

Q. Am I right to understand from that that you worked with Sir Douglas 

Graham to produce his June 2009 report, which I think you've told us in 

your evidence in this case, and you describe yourself there, as I read it, 10 

as being his amanuensis.  Is that the language you might recall using 

from your evidence? 

A. Sounds like the sort of word I would have used, yeah. 

Q. Well it’s a nice word. 

A. Not quite sure what it means, but it probably sounded good. 15 

Q. Well it means you held the fountain pen, doesn’t it?  You were the scribe, 

the person who translated thoughts onto paper. 

A. Then in that case I probably exaggerated my role.  I might have held the 

red pen.  He took it on himself to type that report himself and give it to me 

for extensive review, and I also accompanied him on all of the hui, almost 20 

all of the hui he held on the way to producing that report. 

Q. Future historians may try and decide whether you were the Ezra Pound 

type of editor who transformed the wasteland into something worthwhile 

by cutting out about two thirds of it.  Is that the kind of exercise you were 

doing? 25 

A. No, he wasn’t particularly inclined to take significant editorial feedback.  I 

did my best, but there are some terms of phrase in there which I wouldn't 

have used. 

Q. Is it fair to describe that as having been a collaborative effort to at least 

some degree, that you were obviously experienced in this area and he 30 

wasn’t, and that you were assigned to work with him to provide that 

degree of intellectual capital which he didn’t have in that Treaty area, and 

so there was a degree of collaborative and joint contribution? 

1425  
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A. I think it was the other way around really.  He’s the one who had the 

overall understanding – he created the Treaty settlement process, so the 

starting point was he was brought in because he was a man of mana and 

a man who had understanding of the politics of Treaty negotiations and 

the challenges of negotiations.  He had been however away from office 5 

for, out of office for about five or six or – maybe, no, probably all the time 

of the Clark Government, so probably nine years out of office so was a 

bit rusty and Minister Finlayson saw me as someone who had stayed a 

little bit in touch with, you know, or stayed in touch with the developing 

policy and practice of Treaty settlements and who could be a useful go-10 

between between Sir Doug and officials.  I think there was also the sense 

that he was, because he’s a man of mana, he shouldn’t necessarily have 

to be constantly on the phone to a person from, an analyst from the Office 

of Treaty Settlements, so I kind of played that role a bit.  But actually 

Sir Douglas at the beginning, I think he used to, he told me later he 15 

thought I was a spy put in by Minister Finlayson to keep him on track, 

which wasn’t quite correct. 

Q. So you were more like a chief of staff if we kind of switch – 

A. That’s probably the best – yeah, yeah. 

Q. Yeah, rather than an amanuensis? 20 

A. Yeah it was a really poor choice of words. 

Q. Sometimes it works, sometimes it doesn’t.  Well just so we don’t have 

undue modesty on your part, you contributed some ideas to this report I 

take it with your red pen? 

A. Yes some ideas. 25 

Q. Now you say that – well you then go – you explain the work that Sir 

Douglas Graham did with your modest contribution and the context for 

that includes the Waitangi Tribunal’s 2007 Tāmaki Makaurau Process 

Report, correct? 

A. Mmm that’s right, yes. 30 

Q. And that’s a report you describe in your evidence, among other things, as 

being not binding but compelling.   

A. Yes. 
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Q. So, it’s an interesting word “compelling,” it might be another one like 

“amanuensis,” we’ll see how we go.  But would you say it was compelling 

because it’s an intellectually robust analysis of tikanga? 

A. I think it’s compelling because it’s an intellectually robust report. 

Q. That is a circular answer – 5 

A. So that’s the an – so I’m not sure, yeah I’m not sure if it’s, it’s – it wasn’t 

just about tikanga, so it was intellectually robust on a number of different, 

number of different levels.  It was robust in process and it is a compelling, 

it is a compelling argument or a compelling report and it did have very 

significant tikanga input from Dr Wharehuia Milroy who was one of the 10 

most esteemed tohunga of tikanga, so his – so in terms of the inputs it 

was compelling and the report was one which I think collectively the 

Crown, the Crown certainly found, the wider Crown certainly found 

compelling in that it provoked successive governments to put first the 

Ōrākei settlement process on hold and then look at different ways to 15 

address it and that doesn’t happen with every Tribunal report, there are 

many Tribunal reports and or findings within reports which the Crown 

challenges and has done since I’ve been involved in this process which 

is 25 years.  

Q. So it’s called the Tāmaki Makaurau Settlement Process Report, agreed? 20 

A. Yes that’s right. 

Q. And the end result of it was to stop the process that was underway and 

effectively require that process to recommence, agreed? 

A. To stop the process that was underway and require a process to 

recommence, yes.  Not the same process but yeah, because the process 25 

that was stopped was the Ōrākei negotiations and what was 

recommenced was a wider set of negotiations. 

Q. I didn’t mean by a new process to simply repeat the same thing again in 

some groundhog fashion. 

A. Mhm. 30 

Q. But there had to be a process of some sort to follow or no process, right? 

A. Yeah. 

Q. Now I should’ve asked you this earlier on, I presume if you’re going to say 

it’s compelling you must’ve read it? 
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A. It’s probably the report I have read more than any other report. 

1430  

Q. Can we bring it up please.  It’s at 319.12210.  Now just before I go into it, 

you didn’t really answer my first question on this, which I asked you 

whether it was compelling because it was intellectually robust analysis of 5 

tikanga. 

A. I think that was one of the reasons why it was compelling, because it 

identified the – it was more – yeah, I think because it identified the notion 

of layer of interests, and identified – and was premised on the notion of 

non-exclusivity and sharing of places, and the importance of 10 

whanaungatanga, relationships, in Māori society.  So those are all 

compelling tikanga arguments. 

Q. There’s not really much analysis, is there?  There’s really just a series of 

assertions and conclusions. 

A. I don't think that length is necessarily a sign of, you know, being more 15 

worthy than brevity. 

Q. That’s an extremely fair point, but in 110 pages there’s no discussion of 

ahi kā, correct? 

A. You'll have to – while I said I've read it more than any other report than 

I've read, relatively that doesn’t mean I've read it lots of times, so I can't 20 

– I suspect not, because ahi kā and mana whenua haven't been phrases 

tossed around too much in the Tribunal to my recollection.  Certainly it’s 

not in a lot of Crown stuff. 

Q. But it’s a compelling analysis of tikanga but doesn’t mention ahi kā or 

mana whenua, that’s the proposition? 25 

A. It’s – yes, I think that would be correct.  Based on what the Tribunal was 

asked to respond to, it did so in a concise fashion. 

Q. I understand your point.  We’re probably getting close to legal 

submissions, so I won't pursue that too far, but can I take us please to 

page 12264?  Now again, I'm not going to hold you to a sort of a full 30 

memory of this text – 

A. Thank you. 
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Q. But you may recall concern 4 at the bottom of the right hand column?  

“Deficiences in the Office of Treaty Settlements’ methodology for 

assessing Ngāti Whātua Ōrākei’s Treaty Claim”, et cetera? 

A. Yes. 

Q. And the next paragraph, you may recall that one as well? 5 

A. Sorry, we've just jumped over the page, were we supposed to do that? 

Q. Can we go back, please, back to the bottom of the previous page, that 

last paragraph. 

A. The one that starts with – 

Q. “As we often said.” 10 

A. Mhm. 

Q. Do you accept that was the position? 

A. I accept that that was the position, yeah.  They did not conduct a historical 

enquiry. 

Q. And they said they were in no position to express an opinion on that 15 

question, because they hadn't conducted an historical enquiry.  So that’s 

not ever been doubted, has it? 

A. I don't believe so, no. 

Q. Just carrying onto that, so there’s no thought of, we’re kind of missing out 

the next paragraph, the next paragraph says: “We do have before us the 20 

various historical reports that are relied on and the opinions of other 

historians on those reports.  We have looked at them for one reason and 

for one reason only.”  If you turn over the page, please.  “To ascertain 

whether the Crown’s process for dealing with historical information was 

sound.”  So again that’s not in dispute, is it? 25 

A. No. 

Q. So can we then pick up 333.22124.  Now this is an email from November 

2014 of yours to Minister Finlayson.  So this starts under the heading 

“Ōrākei meeting”, I think is anticipating a meeting in the following week.  

It refers to a briefing that the Minister would have received from OTS, and 30 

then in the first bullet point, can I ask you just to read that to yourself, and 

I have a couple of questions about that. 

A. Do you mind, can we scroll it so I can see the date of that, just to give me 

context? 
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Q. It’s the 14th of November 2014. 

A. Thank you.   Okay.  Mhm.  It’s a bit of an unfortunate jab at Mr Lee, but. 

Q. I wasn’t worried about that sentence, so you’re safe from any further 

defamations.  The sentence I'm interested in is: “The Waitangi Tribunal’s 

Tāmaki Makaurau settlement process report clearly opened the door for 5 

this sort of redress.”  And I just wanted to understand what lay behind that 

though that you were sharing with the Minister.  Am I right to interpret that 

as saying that before the Waitangi Tribunal’s 2007 process report, that 

kind of redress wouldn't have been contemplated, but that the door was 

opened by the layers of interest analysis and vocabulary? 10 

A. I think that analysis is probably trying to put too – trying to read too 

precisely into an email that, I don't know what time I sent that out, that I 

would have bashed out, although it didn’t have typos in it, so I clearly read 

it more than once.  So what that sentence, I suspect is referring to, and 

we’re talking an email of 7 years ago, is saying that the Tribunal 15 

settlement process report by noting the layers of interest and the 

importance of relationships opened – didn’t open the door, it wasn’t 

necessarily firmly shut, so that was probably not the right turn of phrase, 

but clearly envisaged this sort of redress consistent with the Tribunal 

process report.  It’s really, it’s a turn of phrase which I wouldn't read too 20 

much into in terms of suggesting the door was shut before and then 

became open, but certainly that Waitangi Tribunal report, I think, certainly 

opened the door to the process that we undertook, and to the extent it 

discussed layers of interest, provided some context for firstly Sir Doug 

Graham’s architecture and then the delivery that I was responsible for. 25 

Q. You were here yesterday, or you heard the conversations I had over a 

period of time with Mr Macky along the lines of the way the Crown has 

interpreted that report, which goes beyond interpreting it as a process 

report, and interpreting it as a report that rejects the position that Ngāti 

Whātua Hauraki has contended for consistently through this century and 30 

at least one and a half before, probably. 

A. I don't think I actually was either here or listening in at that stage, so I 

didn’t hear that exchange, I'm sorry. 



1574 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

Q. So the proposition that I'm interested in exploring is whether or not, from 

your position, the Crown considered that implicit in that 2007 process 

report was rejection of the arguments that you are well familiar with that 

Ngāti Whātua Ōrākei advances about having ahi kā based mana whenua, 

which is a fundamental customary interest which prevails over others? 5 

A. It’s an interesting interpretation.  I think it was a rejection of exclusivity.  I 

don't think it engaged with the issue of ahi kā or mana whenua. 

1440  

Q. And so just staying with your paragraph we’re looking at, that what you’ve 

just said is reflected in that paragraph is it not, it’s saying that Marutūāhu 10 

and particularly Ngāti Pāoa and Ngāti Whanaunga, have use and 

occupation interests and you wouldn’t be recommending a cultural 

transfer if you didn’t consider there to be a sufficient interest. 

A. Mmm. 

Q. So the language has moved to interest rather than anything else, is that 15 

correct? 

A. Yes. 

Q. And the word “interest” can cover a wide range of customary associations, 

probably another generic word, which would run from an absolute 

headlights marae, I think Maniapoto might’ve been mentioned yesterday, 20 

through to: “One of our ancestors were killed here”? 

A. Yes, or: “We regularly fished here or regularly traded here,” those sort of 

things. 

Q. Sure, but it’s designed to cover every conceivable customary connection? 

A. Oh yeah, it is. 25 

Q. And do I take it, if that’s right, then insofar as the layers of interest idea 

was central to what people have taken from the Waitangi Tribunal’s 2007 

report, they’ve also placed weight on the language that said all those 

layers are valid.  Do you recall that phrase, no doubt? 

A. Yes. 30 

Q. Well firstly is that the way in which you operated in your roles that we’re 

concerned with here? 

A. Yes, I think I have said all layers, to the extent they are, they exist and 

they’re not made up so not clearly wrong, they’re all valid.  I think what 
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Ngāti Whātua Ōrākei has turned that into and is to say, to suggest that 

the Tribunal has said all these layers, all these interests are equal and 

the only people I’ve heard interpret the Tribunal report or the Treaty 

settlements that way in Auckland have been Ngāti Whātua Ōrākei.  

Q. Right well that’s a matter that I don’t need to respond to other than in 5 

submissions but you can assume that I’m not accepting it to the extent 

that’s of any interest or relevance.  The point though is that based on what 

you’ve just said, you don’t understand that to mean that all layers are 

equal? 

A. No I don’t understand it to mean equality. 10 

Q. And if they’re not equal, then they have or they then fall into some kind of 

ranking order or they can be organised in accordance with some kind of 

ranking order? 

A. Weighing order, yeah. 

Q. “Weighing” is a word that some people shied away from, you wouldn’t? 15 

A. No, I don’t think I would, I mean yeah – 

Q. I had a, what I could probably describe carefully as a subtle discussion 

with Mrs Anderson about weighing and assessing. 

A. I’m afraid I didn’t hear that conversation, so. 

Q. That’s all right, I don’t think there’s any major matter that’s going to turn 20 

on it but in terms of going back to the Red Book discussion we had before 

lunch when a decision has to be made as we were discussing before, 

then in terms of different groups with different customary interests, then 

in thinking about redress, your job among other things was to think about 

weighing those interests so that some coherent form of wider redress 25 

could be thought about, correct? 

A. Yes, to the extent that if one group for instance was able to demonstrate 

an interest in a place which happened to be really significant for another 

group, and particularly significant for another group, we would be – 

THE COURT ADDRESSES COUNSEL – VMR CRASHED (14:44:23) 30 

CROSS-EXAMINATION CONTINUES:  MR HODDER 

Q. As they say, hold that thought.   
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THE COURT:   

Q. We’re back.  Thank you Mr Dreaver. 

A. Thank you.  Yeah so to the extent that if an iwi was able to demonstrate 

an interest in a place where another iwi had a demonstrably much greater 

interest to a very significant interest, this is just as a for instance, we would 5 

be less likely to recommend particularly exclusive redress for the first iwi 

in that place, in that site.  So to me that’s a kind of a weighing exercise, 

so I mean I’m not, as I say I didn’t hear the exchange with Ms Anderson 

but that’s the sort of thing we would, you know, I would certainly have 

been considering. 10 

CROSS-EXAMINATION CONTINUES:  MR HODDER 

Q. Now I gleaned an understanding from the evidence of other witnesses 

that in undertaking that weighing exercise, concepts of ahi kā and mana 

whenua are not taken into account, is that correct? 

A. So I don’t tend to do the, well certainly as chief negotiator, I was never 15 

doing the assessment.  Concepts which might be interpreted by some 

people as akin to ahi kā might be taken into account in terms of identifying 

an interest.  So when someone talks about how their interest was 

exercised, they may describe it by using the term “ahi kā,” I don’t think it 

was generally used, it was more: “We, this is, these are the things that we 20 

used to do here, this is the nature of our association,” that was generally 

how things were described. 

Q. Do you recall that phrase features in the 2006 AIP for Ngāti Whātua 

Ōrākei in terms of the way they describe themselves and that was carried 

forward to the 2011 Deed and to the Act? 25 

A. I do and I recall, I recall that that was an important change we made to 

that final deed which was to – because we didn’t want to, we wanted to 

interfere as little as possible with the work that Sir Hugh and Margaret 

had done negotiating with the Crown the historical account and what was 

called the preamble and the Crown acknowledgements, so we, so when 30 

we looked to revive and adjust the – and renegotiate the Ōrākei 

settlement, we explicitly moved the section which had been preambled 

and had been under joint historical account, to a section called “Ngāti 



1577 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

Whātua statement of their own position,” well Ngāti Whātua narrative.  So 

we explicitly moved, I’m pretty sure, the text containing those words out 

of the part of the 2006 document where it had a sense of Crown attribution 

and moved it to a statement from Ngāti Whātua Ōrākei.  I may be wrong 

with that but that’s my recollection. 5 

Q. You may well be.  I’ll just note for the record page 6 of the AIP, 323.15051, 

I don’t think there’s any point in going through the exercise of correction 

but that’s your recollection at the moment? 

A. That’s my recollection. 

Q. All right well, my understanding is that your recollection may be flawed 10 

but we can move on.  What I want to move on to is on page 333.21895.  

And this is a later email from you to Minister Finlayson, it’s 15th of March 

2015.  And it follows a meeting which we’ll probably come back to which 

took place in early March 2015 and you may have a recollection of that, I 

think you mention it in your evidence but the point I want to pick up on is, 15 

and again just for context, you may recall this is at the point where Ngāti 

Whātua Ōrākei is objecting to proposed redress for Marutūāhu, and it’s a 

few months before this litigation is commenced. 

1450  

A. That's right, yeah, it was shortly – 20 

Q. But there are litigious noises in the background already. 

A. Yeah, it was shortly before the end of my tenure, so I do remember this, 

yep. 

Q. So the numbered paragraph 1, this is a reflection of your mulling that you 

refer to in the first line.  “Ōrākei told us nothing we didn’t already know or 25 

that we did not already know they might say.  They gave us no new facts 

or any new analysis of old facts.  Instead they reprised the themes from 

their negotiations from their first AIP,” and I interpose there, that’s the AIP 

from 2006? 

A. That would be. 30 

Q. “Themes that were solidly dismissed by the Waitangi Tribunal in the 2007 

process report.”  So again acknowledging that everyone has spent a lot 

of time going back and thinking carefully about the wording of, what is it 

now, a six year old, seven year old email, can you help us with why you 
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regard the themes from the first AIP as having been solidly dismissed by 

the Waitangi Tribunal? 

A. They were themes which led them to the conclusion of exclusivity. 

Q. Those themes were the themes of ahi kā and mana whenua, weren’t 

they? 5 

A. Ahi kā, and ahi kā leading to exclusive mana whenua. 

Q. And the proposition being that ahi kā that leads to mana whenua is 

inherently exclusive, that’s the proposition that Ngāti Whātua has held to, 

isn't it? 

A. I think that’s right, yes. 10 

Q. So your understanding of the 2007 report is that it was hostile to the 

concept of exclusivity, including if it was ahi kā based mana whenua? 

A. Yes, I do – yeah, that is, particularly in this Auckland context, yep. 

Q. So solidly dismissed, is that by virtue of repetition of some degree of 

hostility or exclusivity, or something other than that? 15 

A. I think the general tone of the Tribunal’s report is pretty clear from the 

letter of transmittal through significant parts of its analysis and findings. 

Q. So if those arguments by Ngāti Whātua Ōrākei, that is to say ahi kā plus 

previously raupatu and the other matters led to mana whenua that was 

inherently exclusive, and they were solidly dismissed in your view and 20 

possibly the Crown’s view generally in 2007, then it is the position that it’s 

been a waste of time for Ngāti Whātua to hold to those views in dealings 

with the Crown since then? 

A. I don't know whether I'd describe it as a waste of time.  I think Ngāti 

Whātua Ōrākei have every right to assert their narrative and assert their 25 

views of ahi kā, mana whenua exclusivity, predominance, however they 

wish to present it. 

Q. Let me rephrase that.  Perhaps it’s always the question’s fault, as they 

say.  By “waste of time”, the proposition is that there was no chance of 

persuading the Crown based on that argument, is that what I take it from 30 

the way you explained this thinking? 

A. I think what I'm saying in this is, I wasn’t persuaded when – I wasn’t 

persuaded by the merits of those themes. 
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Q. That’s one part of the question.  The question extended to the Crown 

more generally, and you were representing the Crown through a long 

period, from a period not long after 2006 through until 2015.  So 

throughout that period, you were unpersuaded by those arguments? 

A. Well, we didn’t have those arguments for a large part of that period, as I 5 

explained earlier in response to the other counsels’ questions and in my 

evidence.  The exclusivity insistence was raised very late in the piece. 

Q. I'll come back to that a bit later on too, but yes.  Let me try and get my 

Crown question answered a different way.  The view you've just 

expressed about not being persuaded by that argument, so just taking 10 

one step at a time, so you haven't been persuaded by that argument since 

at least 2007 or at least if you got to grips with your role as chief Crown 

negotiator in Tāmaki Makaurau proper, is that correct? 

A. I hadn't, it hadn't been put to me in most of – as I was saying before, it 

hadn't been put to me.  So I hadn't been persuaded, but I'm part of a team, 15 

and it was an iterative, these things are always iterative, and the more 

information you get the more you assess, you know, and you add layers 

of information onto your levels of knowledge, so I think yeah, I was one 

input into that, was my – but this was my sense at that time. 

Q. Well let me two bites of what you've just said.  The first is that in terms of 20 

what you were unpersuaded by and what you’re unaware of, you must 

have been aware of the AIP? 

A. Yes. 

Q. And you were therefore aware that Ngāti Whātua Ōrākei’s position was 

that they did have ahi kā by virtue of raupatu, and that together, so they 25 

had ahi kā following raupatu, and on the basis of that they had mana 

whenua.  Do I take it the point that you weren’t clear about was that they 

saw that as inherently exclusive, or at least the predominant interest in 

the area? 

A. Yeah, I was certainly aware that Ngāti Whātua Ōrākei’s view was ahi kā, 30 

mana whenua, at times I – well, I knew they were as a result of the ahi kā 

and mana whenua, which they assert, that they were not thrilled with the 

idea of other iwi receiving redress in the 2006 RFR area, but the 
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exclusivity, that wasn’t something I was conscious of until shortly, you 

know, a year or so, six months or so before this exchange. 

Q. Were you aware that the RFR area as defined in the 2006 AIP was based 

on a sale that was by Ngāti Whātua, or transfers? 

A. Yes, I am, and the 2006 RFR area was agreed by Ngāti Whātua Ōrākei 5 

to be removed from their final settlement deed and put to their people and 

overwhelmingly endorsed the ultimate deed, which didn’t have the 2006 

RFR area.  It’s an area in a document which has no formal status or 

agreement by the Crown.  So yes. 

Q. You've gone way beyond answering my question by giving a sort of a 10 

small – 

A. I think I forgot the second part of my answer anyway. 

Q. I think we can make progress if we do this in shorter questions and shorter 

answers, I suspect.  So what I was trying to establish was that you were 

aware from the 2006 deed that the area that’s covered in the RFR area, 15 

and you can put quotations around it intellectually if you wish, was based 

on transfers of land from Ngāti Whātua to the Crown mostly, apart from 

the pre-emption area in the 1840s, correct? 

A. Yes, transfers of Ngāti Whātua’s interest in those lands, is the way I'd put 

it. 20 

Q. And the exercise that’s described in the deed and earlier in the AIP is 

about the fact that Ngāti Whātua became landless, and the context 

described in the deed and in the apology is about the fact that Ngāti 

Whātua were rendered landless.  They lost their land, agree? 

A. Yes, they did. 25 

Q. So if it’s their land, wouldn't it be logical to assume that that’s an exclusive 

concept? 

A. Not, I think, in a tikanga sense, not in the Māori world sense.  So as I put 

it before, and as other iwi in this context, but also many other contexts 

have put to the Crown in Treaty negotiations, the sale, the transaction, 30 

was of their interests in the land.  So to give an example, sorry for another 

of those long responses, Marutūāhu sold the Crown the Mahurangi block, 

but no one, apart from maybe some people in Marutūāhu, would argue 

that they had exclusive rights or sole rights to sell everyone else’s 
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interests in blocks, they were shared interests.  So I don’t see the word 

“their” as meaning exclusivity in an objective sense, possibly in a 

subjective sense. 

1500  

Q. All right well that’s fortunately not an issue which we have to resolve in 5 

this cross-examination.  The second bite that – I mentioned the first bite 

some minutes ago, the second bite was we were discussing what you 

thought followed from the Waitangi Tribunal’s 2007 report and I’m 

interested in the view that might be attributed to the Crown and so your 

colleagues had the same view, to the best of your knowledge, your 10 

colleagues in OTS? 

A. About this particular? 

Q. This particular issue, that is to say that the themes that Ngāti Whātua 

Ōrākei have been adhering to, namely ahi kā, well raupatu, ahi kā, mana 

whenua and the inherently exclusive nature of that mana whenua, your 15 

colleagues also were of the view that they had been solidly dismissed by 

the Waitangi Tribunal in 2007, to the best of your understanding? 

A. I think it’s, that’s pretty, you know, that – I don’t know that they’d say 

“solidly dismissed by,” but that’s the labour of – it would be their 

understanding as well, that was the basis on which we undertook this 20 

process and restarted the negotiations.  The basis of a collective 

settlement deed and shared redress. 

Q. Right, so in answer to a question before I started asking you the easier 

questions, Ms Coates asked you about loss of land (inaudible 15:02:03) 

question but you talked about an area of interest in which a group 25 

exercised rights and I wasn’t quite sure what you meant by that and you 

may not recall it clearly but that was the essence of your answer as I 

noted it down, you talked about the purpose – I think the idea was the 

purpose of the exercise was to provide redress in relation to loss of land 

in an area where the group had exercised rights, does that sound an 30 

approximation of what you might recall saying in answer? 

A. Yes, I try to be kind of careful when I say, when I say “rights” or “interests” 

in this context and I think I need to think about the context, whether that 

was the right word to use, but. 
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Q. As you’d expect my fountain pen pricked up on hearing you say “rights,” 

so I was interested to know what kind of area of interest and what kind of 

rights you might be referring to? 

A. Well we had a discussion with Mr Warren about Ngāi Tai and the extent 

of their area of interest and that’s where we talked about them exercising 5 

rights of customary harvest, fishing, out to a very distant place from 

Umupuia Marae which is their heartland. 

Q. Sure but we’ve had a bit of evidence that says that land is not necessarily 

the same as water, for a variety of reasons including the obvious.  We are 

talking about land, you were talking about loss of land, not water. 10 

A. And harvest rights aren’t just fish but they’re also rongoā, it’s also other 

kai, so yeah so it does apply to land as well.  But yeah you can probably 

get further in a waka than on foot. 

Q. Yes, the Waitematā seems to be quite good at that.  But in terms of what 

underpins the ability to get the kai, we had evidence earlier on in terms of 15 

an area where a group has in effect political authority, I don’t know if 

you’re aware of that evidence? 

A. Only vaguely. 

Q. Right. 

A. Yep. 20 

Q. In the way you think about these matters, do you accept that there are 

areas where groups have political authority and then others, people use 

those, have use rights but on the basis of consent by the group that has 

authority? 

A. That’s quite a difficult question for me to answer, that feels like a question 25 

for a tikanga expert to answer, I’m sorry I can’t answer that. 

Q. That’s a fair response but I think the next question is, in the way in which 

you approached your work, was that the way you thought about land and 

interest in land, that there was in land there would be a group which had 

political authority over the land or was that not an approach you needed 30 

to take? 

A. I don’t think that, you know, that phrase “political authority” doesn’t, it’s 

not the way I would’ve thought, no. 
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Q. So can I take it from that that you didn’t thin that way and that your actions 

and the way in which you’ve undertaken your obligations and 

responsibilities in your time as chief Crown negotiator haven’t reflected 

that kind of thinking? 

A. Not explicitly, no. 5 

Q. Can we pick up 33 – well we’re still on it, so yes can we go back to 

333.21895 and we’re looking at paragraph 1 but can I invite you to have 

a look at paragraph 7, you’ll recognise a similar theme in these line of 

questions of course, where you say: “They,” being Ngāti Whātua Ōrākei, 

“made a good deal of their interpretation of what constitutes ahi kā – but 10 

ahi kā is not the sole determinant of a Crown agreement for cultural 

redress and it is likely Marutūāhu iwi would argue they too had or have 

ahi kā in Central Auckland.”  This is a later in the evening email which 

probably explains the – 

A. Ahi aka, mmm. 15 

Q. – question marks but yep.  So in relation to that you say: “Ahi kā is not 

the sole determinant of a Crown agreement for cultural redress,” now 

that’s a proposition I think there’s probably not, it’s one that you’ve been 

consistently asserting, isn’t it? 

A. Mhm. 20 

Q. But it is one of the considerations which is what that implies? 

A. It’s interesting to see that there.  I think I don’t recall using, talking about 

ahi kā in as a concept with many if any iwi but we talked about actions 

and uses which when I reflect on it, are different ways of describing a form 

of ahi kā.   25 

Q. So you think ahi kā is a series of actions and uses, that that’s the working 

definition you were using and would inform the use of it in this email? 

A. Yes, for instance the regular visiting of a place.  Regular visiting of a place 

to assert interests. 

Q. And so that explains why you would think it likely that Marutūāhu could 30 

argue they too have ahi kā because they would be visiting places, is that 

what I should take from the balance of the paragraph? 

A. Yes, though as I said that was seldom if any mentioned, I think it was 

something that was sitting on the screen when I got back from lunch with 
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one of the Ngāti Whanaunga negotiators sometimes used language a bit 

like that, colourful, maybe more colourful but yeah. 

Q. You were here yesterday when – did you hear the discussion I had with 

Mr Macky yesterday? 

A. I heard some, I probably heard half of it I think. 5 

Q. So we had an interesting discussion about semantics in vocabulary. 

A. Mmm. 

Q. And without wanting to oversimplify, one of the themes that came out is 

that since OTS historians at least have reflected on the 2007 Tribunal 

Process Report, they have been – and this is my word, not his – pretty 10 

gun-shy about using words like “ahi kā” or “mana whenua” or 

“predominant” or “stronger,” for that matter.  It’s sort of a whole series of 

verboten language in there, that’s your understanding as well? 

A. I would defer to him on that because but to the extent I didn’t see a lot of 

that sort of language in the memos I got from historians, that would be 15 

consistent with his, that would be consistent with what he told you 

yesterday. 

Q. Right and in the role you had as chief Crown negotiator, that is the period 

by when OTS had had the chance to think about and react to the 2007 

report, correct? 20 

A. Yes. 

1510  

Q. So in terms of the ahi kā on the way you’ve been thinking about it that’s 

referred to in your paragraph 7 here, it’s something that has to be 

determined by somebody.  Ideally it would be agreed upon by competing 25 

groups, if you’re in a competing groups scenario.  If not, who determines 

it? 

A. Well it doesn’t need to be determined for Treaty settlements to be 

concluded.  I don’t quite understand the question, sorry. 

Q. Perhaps I'm – well I'm sure I'm phrasing it badly then, but I'm looking at 30 

the passage that follows the dash: “But ahi kā is not the sole determinant 

of Crown agreement to cultural redress.”  So that’s a fairly simple phrase.  

But implicit in it is the idea that is – 
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THE COURT ADDRESSES MR HODDER – DOCUMENTS (15:10:55) 

CROSS-EXAMINATION CONTINUES:  MR HODDER 

Q. So we’re back at paragraph 7, and the phrase: “But ahi kā is not the sole 

determinant of Crown agreement to cultural redress,” and my point to you 

was that that implies that it is one of several determinants.  But if it is a 5 

determinant, then it has to be determined, and I was asking who does it 

if parties can't agree on it? 

A. I think it gets assessed.  As I said, you know, so I think I was using the 

phrase ahi kā here probably for the first time in a long time, because it 

had been raised by Ngāti Whātua Ōrākei, and as I said, we didn’t tend to 10 

use it, but we did look at factors which, if one was a tikanga expert, we 

might say this is akin to ahi kā, such as regularly visiting and re-asserting 

your rights or interest to a place.  In terms of who determines it, that 

suggests some sort of – that tries to turn – that’s not what Treaty 

settlement processes are about.  They're not a Native Land Court 15 

hearing, they're not a determination of customary rights, they're not a 

MACA process, and I think, you know, the Crown has been consistently 

clear that Treaty settlements do not convey mana whenua, convey 

customary rights, do not determine customary rights.  This isn't a 

codification exercise.  “Determined” has that sense – well, if we’re 20 

thinking, “determined”, that’s a very definite and final word.  It’s not what 

this process is about. 

Q. If we use the word “assessment”, well then rather it’s an assessment that 

goes to the determination, then who makes the assessment? 

A. Ultimately the assessment is made by the Minister having considered all 25 

the different advice from historians, iwi for and against, if there is a tikanga 

expert, which occasionally there might be – not that I can think of any in 

this case who've been specifically asked for views.  So it’s ultimately an 

assessment that the Minister is asked or invited to make. 

Q. So the Minister needs advice, correct? 30 

A. That's right. 

Q. And so your job, among other things, as well as OTS', was to give advice 

on those very matters, correct? 
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A. That's right. 

Q. So in giving advice, how did you go about assessing those matters, or did 

you not give advice on those matters? 

A. When I – so reports, you know, the formal advice would come through an 

Office of Treaty Settlements formal report or briefing, so those were the 5 

formal ways that Ministerial decisions were sought, and so I would have 

input, I would provide input, analysts who were at meetings with me would 

have input where they were conveying the views or the positions of the 

iwi seeking recognition, and anything they or I had heard from other 

groups opposing redress or recognition.  Then there is historical reports, 10 

and so a range of different inputs would be merged together, and then 

there’d be discussions generally between myself and the historian and 

the manager, and a report would be signed out, and possibly the deputy 

director in those days, and a report would be ultimately signed out to the 

Minister, having considered all those different elements and come to a 15 

conclusion or recommendation. 

Q. Let me try and leave paragraph 7 with one or possibly two final questions.  

If ahi kā in the way that you have used it there is a factor to be considered 

in deciding cultural redress – am I right so far?  It is a factor to be 

considered? 20 

A. Not – as I said, I've got problems with the term “ahi kā”, simply because 

we don’t in practice – I appreciate I use it in this email, but that was 

because Ōrākei had mentioned it.  So it’d be misleading for me to suggest 

that it’s something that’s in a Red Book-y type of manual. 

Q. Well the point I was going to make to you is that if ahi kā, in the way you've 25 

described it at least, is a factor to be considered in the overall 

determination, then my impression is that when OTS at least was 

discussing it they would not use the words “ahi kā” in any event.  I was 

going to ask whether that was your understanding and experience as 

well, during the period you were CCN? 30 

A. And all I can say is, I don't recall it being used, but I was up in Grey Lynn, 

they were down in Wellington, I wasn’t kind of privy to the, you know, if 

there was some sort of edict.  I wasn’t about using terminology, I certainly 

wasn’t, I wasn’t privy to it. 
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Q. And I'm of the understanding that you were tempted or lured into the 

language of ahi kā in this email because Ngāti Whātua Ōrākei had raised 

it in the meeting a couple of weeks earlier.  Did I understand that 

correctly? 

A. I think that’s probably right, yes. 5 

Q. Let’s go to 332.21678.  So just for context, this is a Marutūāhu/Crown 

negotiation meeting from September 2011, and again in present company 

there’s you and Mr Majurey present.  Now again, I'm not expecting you to 

remember this particularly, but there were a series of these meetings, 

correct?  I think you might have said they were very regular meetings as 10 

well. 

A. They were pretty much fortnightly on either Thursdays or Fridays, I think. 

Q. And looks like you were leading most of the discussion on behalf of the 

Crown, that would be usual too, I suspect, is that right? 

A. Yes, it was. 15 

Q. So let’s go to 679, which is the next page, and go to the bottom paragraph 

beginning “MD acknowledged”.  Probably simplest if you just, it won't take 

you too long to skim through that, not going to spend long on it, but you 

probably should have the chance to read the paragraph for context.  In 

fact you would have seen this, it was the one we looked at a few minutes 20 

ago, before lunch.  Okay so the part I'm focussed on this time is further 

up, so it’s about 10 lines down: “MD commented the negotiations with the 

Tāmaki Collective had helped address the idea that Auckland is 

synonymous with Ngāti Whātua Ōrākei, noting that this is challenging or 

it is challenging when a group has not had a long history of association 25 

and when another group has maintained ahi kā.”  So that again, the 

phrase “maintaining ahi kā” is precisely the language that Ngāti Whātua 

Ōrākei uses consistently, as you may recall.  And I'm assuming that in 

that sentence, the other group you’re talking about is Ngāti Whātua 

Ōrākei? 30 

A. I suspect so, yes. 

Q. Does that help us with the idea that ahi kā, in the sense that Ngāti Whātua 

Ōrākei was one of the matters that you were discussing with Marutūāhu 

at an earlier stage, namely 2011? 
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1520 

A. Again I wouldn't, you know, so I've used “ahi kā” twice in five years, or 

four years here.  Might be able to find some more if we trawl through 

documentation, but the – I go back to what the fundamentals are, which 

is that Ōrākei for a long period has been maintaining their presence and 5 

their interests here on the isthmus, and is rightly considered to be, you 

know, an iwi of Auckland.  And in common parlance, understood to be, 

you know, without – we can use the term primary or whatever, but a very 

significant – synonymous with, I think is the phrase I use there, 

synonymous with – Ngāti Whātua Ōrākei, and as I say, for better or 10 

worse, I don't think it’s necessarily – I don't think it is necessarily a bad 

thing.  This is where Ngāti Whātua Ōrākei belong and everyone 

understands that.  No one I have talked to among any of the iwi has 

consistently opposed that concept.  I see it happening to this day, 

constant acknowledgements of Ngāti Whātua’s place here. 15 

Q. Let me move on from what was effectively a riff on the 2007 report, and 

try a different tune, which is the Sir Douglas Graham report, which we'll 

find at 332.21443.  Now this was, this document was the quite radical 

thinking that moved things on after they got stalled effectively by the 2007 

report, correct? 20 

A. That's right, yes. 

Q. And I think you were describing it, I think you might have used the word 

brave in one aspect of it, but it’s an innovative, quite different approach to 

what had been considered up to that point, correct? 

A. Correct. 25 

Q. So one of the premises of is that, given the 2007 report, which had been 

sought by a range of other iwi and which they would take significant 

comfort from the language we've been discussing, then Sir Douglas says 

and uses the word “never” several times, the 2006 AIP was never going 

to get home in that form, correct? 30 

A. If that’s the wording he uses, then yes. 

Q. I'm not trying to use his wording.  That’s the effect of what he’s – the 

premise? 

A. I think he was saying that there is no forward movement on that AIP, yep. 
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Q. So at the bottom of page 21446, the last paragraph, he’s concluded the 

objections to the Ngāti Whātua Ōrākei AIP in its current form are never 

going to be withdrawn, particularly as they relate to parts of the cultural 

redress.  Over the page he describes as the first option having to advise 

Ngāti Whātua Ōrākei that the Crown would never be able to treat the 5 

overlapping interests as having being addressed to its satisfaction, and 

the Crown would never be able to enter into a deed of settlement.  So that 

sort of draws a line under the previous process, doesn’t it, that’s the effect 

of what he’s saying? 

A. Effectively, yes. 10 

Q. Well the line’s already been drawn perhaps. 

A. Mmm.  I suppose it does more than, you know, the line drawn by the 

Tribunal wasn’t one that the Crown necessarily was going to adopt, but 

by this stage this had been or this was put to Cabinet and then endorsed, 

so. 15 

Q. And the second option, which leads to where things then progressed, 

including with you having a leading role in it, is then described in the 

second full paragraph, and the option involves, among other things, 

renegotiating the Ōrākei AIP to take account of the layers of interest, and 

if I've understood it correctly, that is effectively the launching point for the 20 

thinking in this report, correct? 

A. That's right, yes. 

Q. And as no doubt you saw in Mr Blair’s evidence, in the bottom bullet point, 

about the middle of the page, it says: “The only realistic way forward if 

decades of negotiations are to be avoided is to suggest that the issue of 25 

mana whenua is put to one side for the purposes of these negotiations.”  

And those negotiations include negotiating out of Ngāti Whātua’s 2006 

AIP, are we agreed on that? 

A. I do, yep. 

Q. On the next page, 21448, in the second bullet point, around the middle of 30 

the page, Sir Douglas’ report refers to the desirability of the few as 

possible contested or complex issues, unsurprisingly, and then a few 

lines after that says: “Though I concluded early on that whenever possible 

the utunga would have to consist of cash and not land.”  To your 



1590 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

recollection, was that new thinking, or was that kind of where the Crown 

was anyway? 

A. No, it was new thinking and I must say I was, you know, interested to see 

what would be the response of iwi and hapū.  My sense was what was 

ultimately borne out, was that cash settlements wouldn’t do it. 5 

Q. There was a desire for land interests, recognition in some form of interest 

in land? 

A. That's right. 

Q. And that’s again unsurprising, which I imagine is what underpinned your 

initial scepticism.  The attachment of Māori groups to whenua is 10 

fundamental, agree? 

A. That's right, yep. 

Q. So going to the bottom of that bullet point paragraph, he talks about the 

naval housing land in Tāmaki Makaurau, which to be fair to Ngāti Whātua 

Ōrākei would be offered to them on commercial terms, and he also uses 15 

the word “fair” in two or three other places, again not surprisingly, but in 

a general sense the criteria he was appealing to was one of, we need to 

make forward progress, we need to do something that although you can't 

really describe it precisely is something that will try to be as fair as 

possible to all groups.  Is that a – I'll try and avoid the word fair, is that an 20 

adequate analysis of what was driving this report? 

A. Yeah, I think it was typical Doug Graham, trying to find a principled way 

forward. 

Q. Well, there’s always an argument about what principled means – 

A. Mmm, sure. 25 

Q. – and one level is pragmatic, isn't it?  We don’t want to have complex 

issues including mana whenua, we just want a pragmatic way where 

everybody can get a fair outcome? 

A. Yeah, no, that’s probably true.  The utunga one is a good example of a 

suggested pragmatic way forward. 30 

Q. And at the bottom of the page, on the last bullet point, he focusses back 

on the position of hapū, and I think this is partly where you – one of the 

things you said earlier on today, I think in answer to questions other than 

mine, but it shouldn't be forgotten that hapū suffer from the breaches of 
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Treaty obligations, the hapū’s land that was lost.  And again that goes 

back to the point we discussed a couple of minutes ago, that’s the 

fundamental problem for many of the Treaty breaches that the settlement 

process is wrestling with, isn't it?  That land has been lost. 

A. Yes, and in this context I think this reference is really primarily referring 5 

to the respective roles of Waikato-Tainui and their hapū, so there was an 

issue and it was not fully resolved in this report, and we played out at the 

start of negotiations as to what role if any Waikato-Tainui would play in 

these negotiations.  And Sir Douglas’ proposal was that for the raupatu, 

remaining raupatu breaches, cash would be paid and it would be paid to 10 

Waikato-Tainui to act as trustee for their hapū.  The hapū – what he’s 

suggesting there, I think, he’s leaving it open that the hapū may have 

different views from Waikato-Tainui.  And so I think this is opening the 

door to what ultimately happened within Ngāi Tai, Ngāti Tamaoho, Ngāti 

Te Ata and Te Ākitai Waiohua, said: “We want to negotiate, it was our 15 

land that was lost and we want to negotiate our own settlements.”  I think 

that’s the context there Mr Hodder but I may be wrong. 

1530  

Q. Just so I understand that, you’re suggesting that the context was that 

there would be groups, if again I can use that generic phrase, who might 20 

want not to be sort of we’re lumped under the strong umbrella of 

Waikato-Tainui but have their own chance to have their say about what 

interests they might have in Tāmaki Makaurau? 

A. That’s right, yeah. 

Q. And so that’s consistent I think with what’s on the next page, 332.21449, 25 

in the last paragraph.  The one that begins: “The proposal seeks to 

address the grievances of iwi hapū in the Kaipara, Tāmaki Makaurau and 

the Coromandel,” but in that sense you’re referring to the ability of those, 

if I can put it northern Waikato-Tainui groups for these purposes to 

associate themselves in particular with the Tāmaki Makaurau area? 30 

A. Yes there’s probably also, I should add a little addition to that, is there 

was a separate issue in Hauraki as to whether the Hauraki Māori Trust 

Board as an overarching entity should negotiate all the settlements for 

the 12 Hauraki iwi or whether they should have their own separate 
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negotiations and once again we ended up in the same position as with 

the Waikato hapū.   

Q. Moving on to page 21452 please.  At the bottom there’s a reference to 

right of first refusal under the heading “Right of first refusal,” and have a 

quick glance at it but my reading of it is that the report is suggesting that 5 

what has to happen is that Ngāti Whātua’s proposed right of first refusal 

covering the 2006 RFR land has to be transformed or varied to become 

a shared RFR over the whole Tāmaki Makaurau RFR area, as defined. 

A. Yes that’s right. 

Q. And that was sort of one of the main transitions required to get from being 10 

stalled to making progress was there was an RFR, that had to be radically 

amended and turned itself into a collective RFR? 

A. That’s right, yes. 

Q. And that indeed is what happened, agree? 

A. That’s right. 15 

Q. And so the essential features of both Sir Douglas Graham’s report and 

the Collective Deed and the Collective Act is to establish that Collective 

RFR regime, isn’t it? 

A. Among other things, yes. 

Q. Among other things but the main ones are maunga and the RFR for the 20 

– I mean there are – 

A. And motu. 

Q. And motu. 

A. Though that was, as Mr Majurey said, this gift arrangement largely which 

wasn’t thrilling for them. 25 

Q. But with that mention of “motu,” those are the core features of the – 

A. That’s right. 

Q. – that series of work as I’ve understood it and that’s the work that, if I can 

put it that way, that you will having to work with to achieve and once it had 

been achieved, to some extent, the individual agreements that flowed 30 

with it and after it, is that correct? 

A. Yes that was the architecture, that was the high level architecture and 

yeah the intent I think as I said earlier was actually to try and be moving, 

well you know, not be – 
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Q. In parallel? 

A. – linear but actually as far as possible in parallel which proved impossible. 

Q. It was a great idea.  

A. Yeah, as I said even I was only working 80% at the time, so. 

Q. Thank you.  Now you would’ve heard and possibly seen in Mr Blair’s 5 

evidence, which was to the effect that this was the proverbial dead rodent 

as far as Ngāti Whātua was concerned and you’d understand that? 

A. I read the, I read Mr Blair’s evidence and I think I may have heard him 

read it and I accept that’s what he says at this stage.  It wasn’t how – I 

don’t recall it being conveyed as such. 10 

Q. Well you’re not suggesting that Ngāti Whātua was enthusiastic about this 

as being, well enthusiastic about what happened after they got to their 

2006 AIP? 

A. No, I don’t think Ngāti Whātua were at all happy with the, even then – 

then, I knew Ngāti Whātua Ōrākei was not happy with the Milroy, Morrison 15 

and Wainwright report and so for Ngāti Whātua Ōrākei it was, what was 

the Crown going to do with it and I don’t think they were particularly 

surprised by the tenor of and the content of the Sir Douglas report. 

Q. So where I’m heading to on this is that you were aware I think then of 

Mr Blair’s evidence that Ngāti Whātua Ōrākei accepted the premise, I 20 

think is the word that I’m looking for, that Sir Douglas had articulated nad 

which we looked at a little while ago which was that the issue of mana 

whenua was put to one side for the purposes of these negotiations and 

the negotiations it got from Ngāti Whātua’s RFR to the Collective RFR 

and they did that on the basis that everybody was giving up their mana 25 

whenua claims for the purposes of the Collective RFR, do you recall that 

much? 

A. Yes, I do. 

Q. But you also recall that what he said was that outside that, they didn’t 

understand they were giving up mana whenua.  So if it wasn’t covered by 30 

the RFR, then it wasn’t something they’d given up mana whenua about? 

A. That was never conveyed to me and you say mana whenua, I think when 

you say mana whenua I presume you mean mana whenua in the 

exclusive terms described by Ngāti Whātua Ōrākei or by Mr Blair.  So, 
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the Crown never asked Ngāti Whātua Ōrākei to give up mana whenua 

and never has and never would and that was not the result of these 

negotiations. 

Q. Well is that right?  That’s exactly what Sir Douglas was asking on behalf 

of the Crown? 5 

A. It was in Sir Douglas’ phrase, you know his phrasing.  We never talked 

about it so we got into negotiations, we didn’t talk about in a general sense 

to the best of my recollection, we didn’t talk about mana whenua in 

particularly precise detail.  The only time I recollect mana whenua being 

raised in the first few years was when the iwi of the Tāmaki Collective 10 

themselves presumably unanimously decided to call themselves Ngā 

Mana Whenua o Tāmaki Makaurau.   

Q. Well let’s keep back with what the Crown was doing, as you’ve discussed 

and explained, Sir Douglas’ report was adopted by the Government in the 

form of a cabinet decision. 15 

A. Mhm. 

Q. At the heart of that I suggest to you was that concept of mana whenua 

being put to one side.  Nobody would’ve been under any doubts that the 

AIP that had been signed in 2006 between the Crown and Ngāti Whātua 

reflected their views that they had ahi kā roa based on raupatu and 20 

occupation and had mana whenua.  So they were giving up mana 

whenua? 

A. I think the, again I think what we’re talking about there is exclusive mana 

whenua being put to one side. 

Q. Well it sounds like the concept of mana whenua simply wasn’t discussed 25 

and whether it meant exclusive or otherwise because what was being 

done at that point was in effect a more pragmatic approach to get from 

the Ngāti Whātua RFR to the Collective RFR which you achieved in due 

course? 

A. It was a very – I think describing it as a – I mean the negotiations were 30 

pragmatic but – and no they were not, you know, there was generally not 

discussions of mana whenua or exclusivity but I think and maybe it’s not 

particularly relevant to your question but I think it’s slightly, floats over the 

fact that these were very deep, challenging negotiations for all of those 
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iwi and hapū involved and they were looking for their interests in maunga 

in particular to be recognised.  The RFR was essentially more about 

commercial, how do you make a commercial mechanism work when it’s, 

when we’ll never get agreement as to who has stronger interests or you 

know, across the whole area so how can we make a collective 5 

commercial mechanism work. 

Q. Again isn’t that simply an illustration at least understanding what Ngāti 

Whātua’s perspective was that maunga, as well as the RFR, were matters 

that were at the core of what Sir Douglas was trying to achieve in relation 

to which they did not pursue their view of mana whenua, their mana 10 

whenua? 

1540  

A. Well they certainly didn’t pursue in those negotiations if you have 

exclusive mana whenua but those maunga are, were and are places of 

enormous significance to all of the iwi – well not everyone, to all of the iwi, 15 

but places of enormous significance to the iwi, and so they wouldn't be 

lightly – you know, the decisions around the maunga and the future of the 

maunga as places of great significance to iwi, to Māori in the area, they 

were not taken lightly, they were – it would be wrong to describe them as 

just a pragmatic compromise.  I think there was clearly pragmatism there, 20 

but there was a lot of principle and debate and heartache and discussion 

around how this would be achieved, so. 

Q. And as I think Sir Douglas seeks and is – I'm not sure you used the word, 

but there’s an element of compromise involved in that exercise, and one 

of the things that’s compromised would be not necessarily just for Ngāti 25 

Whātua Ōrākei but others who thought they had the primary or 

predominant interest in relation to maunga.  They were compromised to 

achieve the collective RFR and the outcomes in relation to the maunga. 

A. They were certainly, they were prepared to relinquish exclusivity in order 

to achieve a shared outcome and to look after the maunga better than 30 

they had been before, so one of the big issues which all of them had was 

that the maunga had been in the care of the council, or the Department 

of Conservation, for decades and had not been looked after in the way 
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that the iwi of the collective regarded was consistent with the kaitiaki 

responsibilities. 

Q. But is it your evidence that you were under the impression that, insofar 

as there had been a compromise by Ngāti Whātua Ōrākei of its view of 

mana whenua in relation to this collective exercise, they had effectively 5 

given up any aspect of their mana whenua view in relation to any of the 

land within Tāmaki Makaurau? 

A. I think what it meant was, they agree to enter into a process where the 

Crown would be making, as I said from the start of the negotiations, final 

decisions on redress after having weighed, heard everyone’s views and 10 

weighed them up.  It wasn’t saying the Ōrākei block or the 2006 RFR area 

or the central isthmus is open slather, we weren’t asking them to 

acknowledge or accept that, because it wasn’t open slather.  There was 

a lot of consideration given to all the redress proposal, collective and 

individual. 15 

Q. So just to follow that through, I think we can probably agree that what the 

collective deed and the collective act do is deal expressly with the 

maunga, the motu and the collective RFR, agree? 

A. That's right, yes. 

Q. That series of documents doesn’t deal with redress outside that, that’s 20 

dealt with in other documents, agree? 

A. Yeah, and one other matter it does explicitly refer to as harbours, but it 

explicitly puts them to the side. 

Q. We’re not really concerned with that.  And so there is a contest here when 

you've given evidence effectively about this where the question arises as 25 

to what was the position of land that was being dealt with outside the 

collective RFR, and if I understand your evidence, you say that you 

understood, and I think you’re saying everybody else ought to have 

understood, that when land was being dealt with outside the collective 

RFR, in the Tāmaki Makaurau area, it should have been understood that 30 

the Crown would decide what would happen to it, and that was somehow 

inherent in the discussions.  Have I got that right? 

A. No, it was far more explicit than that.  The first thing was that all the iwi 

themselves explicitly agreed that land within the RFR would be made 
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available for iwi-specific redress, and they provided for and insisted on a 

mechanism in the Tāmaki Collective deed which provided for that.  In 

terms of discussions of who made final decisions, I don't think we forced 

that down throats.  We said: “We will be talking to all of you about where 

your interests are and we will be developing redress options and we will 5 

discuss those redress options with others who have an interest.”  So it 

wasn’t as blunt as: “Come into this club and let the Crown ride roughshod 

over you,” which I think is the implication of – maybe the inadvertent 

implication of what your question was. 

Q. Right, well we may basically be dealing with each other’s inadvertent 10 

implications, but what I'm putting to you is, that there was not any 

agreement that dealt with what happened outside the collective RFR.  

There was a mechanism whereby land could be taken out by a Crown 

process, an order in council as I recall it, which would then be available 

for individual redress or individual settlements.  How that was to be 15 

determined wasn’t the subject of any specific agreement, agree? 

A. It’s not the subject of a specific written agreement, but no, I disagree with 

you.  It was clearly agreed by all of those parties.  They knew that land 

would be used in Auckland across that whole Tāmaki Makaurau RFR 

area for iwi-specific settlements, and Ōrākei was the first in the queue for 20 

that.  And their redress, while it didn’t need to make use of that 

mechanism because it wasn’t in place, was dealt with consistently with 

those that followed, Ngāi Tai Kawerau a Maki et cetera. 

Q. Well I'm obviously focussed on what that agreement was and where it 

was and if it was recorded and how it was recorded.  And so there are 25 

two competing versions of history, not for the first time, which his Honour 

will have to resolve, among a number of other issues as well. But the 

version that I'm hearing from you is one that says that when land came 

out of the collective RFR regime, by section 120 or some such, it was 

subject to some other agreement? 30 

A. That’s not quite right.  That land to be used for any other settlement would 

need, that the mechanism for that was the section 120 one. 

Q. But I think my understanding of, if I can put it without wanting to give you 

undue or unfair credit, is that when the land came out, it was subject to 
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some pre-existing agreement that it could be used for anybody’s 

individual settlement, and the alternative version, which I should put to 

you before you answer, is that what actually that meant was that the land 

could come out using the Crown’s mechanism, and the could would in its 

discretion decide how that was going to be used, which is what normally 5 

happens. 

A. No, the land would only come out if it was agreed between the Crown and 

the relevant individual iwi that it would be part of a Treaty settlement land 

transfer.  So I think, yeah, I think your timing’s wrong or your order is 

wrong.  You’re sort of suggesting that land comes out and then the Crown 10 

decides what to do with it, but we went through – 

Q. Okay, let me correct myself at least.  I accept of course that the Crown is 

likely to exercise that power in the context of a discussion with a group 

which it is trying to reach an individual settlement with.  But in doing that, 

it isn't making a collective decision, the collective doesn’t have a part to 15 

play in that decision.  It’s made between the Crown – it’s at least 

tentatively made between the Crown and the relevant group it's trying to 

settle with, and whether the Crown decides to use that as part of the 

settlement is a matter for the Crown’s discretion. 

A. Section 122 allows the Crown to do that, yes. 20 

Q. And in fact that’s where this case started, about what obligations the 

Crown has when it decides to do that. 

A. Yeah, and it’s the only way that the Crown can defeat the collective RFR, 

is if the land is being required for a Treaty settlement purpose. 

Q. And so the two versions that we’re talking about appear to diverge on the 25 

point that when the  land is outside, whether it is subject to other legal 

obligations that the Crown has.  Now that’s probably not a matter that you 

had to spend much time about, maybe you did, when all these 

arrangements were coming together.  It’s what his Honour has to think 

about because that’s to a large extent what this case is about, although 30 

not section 120 specifically. 

A. Yeah, I just – 

OBJECTION:  MR WARD (15:49:52) 
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CROSS-EXAMINATION CONTINUES:  MR HODDER 

Q. I'm not asking for a legal opinion, I'm asking whether or not when the land 

came out of the RFR, the understanding was that it would be subject to 

whatever legal obligations the Crown has? 

A. Sorry, but I still don’t understand the question.  The land would only come 5 

out of the RFR to implement a settlement which the Crown agreed with 

another iwi after going through due process, including talking to other 

individual iwi.  So I'm not trying to be difficult, I'm just not understanding 

the question. 

Q. All right, well I think as usual I think it’s appropriate that I take 10 

responsibility for that.  Let me lead to you to one last document, if we've 

got time to do that, and pick up 333.21694.  So this is what’s been 

described as the no-veto memorandum from 27 September 2011.  It’s a 

couple of months, I think, if I remember rightly, before the Ngāti Whātua 

deed is signed. 15 

A. I think it might be a bit sooner before the – but you'll have a better 

chronology than me.  Oh, before it was signed – 

Q. It’s not long. 

A. Yes, shortly before, I think it was only a few days, a week or so before it 

was initialled, so you know, it essentially concluded in substance just a 20 

few days before.  It then went to ratification and signature. 

Q. And the discussion that’s going on is one that’s initiated, I think, by 

Marutūāhu, although I'm not completely clear on that, and the issue is 

whether or not there’s going to be a veto right to other groups, whether 

the Crown is going to agree to that.  And this memo is saying the answer 25 

is no, the Crown is not going to agree to that, that's correct? 

A. That's correct, yes. 

Q. So the Crown would not agree in a settlement to a veto right being 

conferred on a  party with whom it was settling, that’s it, isn't it? 

A. The Crown would not agree – 30 

Q. This will arise in the context of an individual settlement, correct? 

A. Yes. 

Q. And what is being asked is, in those individual settlements will there be a 

right given to object to settlements by others? 
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A. No, it’s not quite that, no.  The Crown is saying that, whether in a 

settlement or outside a settlement, so such an objection, it wasn’t about 

whether the Crown was going to insert a veto right into any settlements, 

it was whether iwi had valid expectation of a veto right, or whether in 

policy or negotiation terms the Crown was saying: “We won't conclude a 5 

settlement where any other iwi doesn’t like the look of it.”  So it wasn’t 

about possible inserting of a veto into a deed of settlement, it was just 

about whether in practice the Crown was prepared to allow all iwi to veto 

each other’s settlements. 

Q. Well we may be able to agree on the slightly wider version, that as far as 10 

the Crown was concerned, it would do nothing to create or assist a veto 

power in any settling iwi? 

A. That's right, but I don't think that’s – that’s not what the memo’s doing, but 

yeah, that would be a correct position. 

Q. I'm looking at paragraph 4, which says: “The question is whether the 15 

Crown would agree to a veto right,” and the context is individual 

agreements.  You've said it’s wider than that? 

A. Yeah. 

Q. So I'm trying to widen it to a point that it makes sense, to me at least, and 

so I'm seeing that that’s saying it’s not just about an agreement, an explicit 20 

agreement, it’s also saying the Crown will conduct itself in such a way 

that it doesn’t assist any idea of a veto being exercised by another party, 

is that right? 

A. Well, the Crown will not make its decisions on one iwi subject to a veto 

from another iwi. 25 

Q. And it’s about what the Crown will do.  The Crown will not be creating, 

endorsing, encouraging veto rights by other iwi? 

A. Yes, that's right. 

MR HODDER ADDRESSES THE COURT – TIMETABLING (15:55:02) 

WITNESS ADDRESSES THE COURT – ACTIONS OVER WEEKEND 30 

(15:55:30) 
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COURT RESUMES ON MONDAY 22 MARCH 2021 AT 10.00 AM 

 

KARAKIA TIMATANGA 

THE COURT ADDRESSES COUNSEL – HOUSEKEEPING (10:01:47) 

 5 

MICHAEL PETER JOHN DREAVER (RE-SWORN) 

CROSS-EXAMINATION CONTINUES:  MR HODDER 

Q. Good morning Mr Dreaver. 

A. Morena. 

Q. Last week I discussed with you a couple of emails between you and 10 

Minister Finlayson, I just wanted to follow a couple of aspects of that up, 

really in terms of personnel.  The first one was 333.22124.  Just focus on 

the top, on the heading please.  Thank you so we know who you are, we 

know who the Minister is.  Who’s Mr Christmas? 

A. Mr Christmas worked in Minister Finlayson’s office, I think he (inaudible 15 

10:06:09) adviser, I think, you know, he wasn’t from a department so I 

think he was a political adviser to Minister Finlayson. 

Q. Is that a role separate from private secretary, so it’s a political adviser of 

some role is it? 

A. I think it was private secretary, I can’t recall the correct title sorry. 20 

Q. Okay and then 333.21895.  Focus on the heading of the second email.  

Same thing, so again you’re emailing Minister Finlayson and you’re 

copying Patrick Southee.  Was Southee replacement for Christmas by 

this time? 

A. So the Patrick Southee is – oh it’s down the bottom.  I think 25 

Patrick Southee might have been the departmental secretary, so another 

private secretary but I think and I may be wrong, I think he might’ve been 

a secondee from the Office of Treaty Settlements as it was but he may 

have been another version of James Christmas. 

Q. Sure, so what I’m just wanting to do, briefly I hope, is to explore the 30 

sources of advice to the Minister.  So we know of course that OTS and 

later Te Arawhiti is the significant agency with responsibility for providing 
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advice to Minister and ministers and clearly chief Crown negotiators have 

a role to play in that and that’s what your role was. 

A. That’s right. 

Q. But am I right to understand there were kind of at least two channels going 

on there, there’s the general channel which OTS is participating in with 5 

you and you’re copying for example Mrs Anderson on a number of emails 

that I’ve seen, correct? 

A. That’s right, yes. 

Q. And I think you would’ve had some contribution into those, at this stage, 

OTS memoranda that go up to a minister? 10 

A. Generally if there was an OTS memorandum to the Minister relating to 

any of the settlements I was leading, then I would be commenting on it, 

left a draft of it, yes. 

Q. So during this period, any significant OTS memorandum that involved 

Tāmaki Makaurau was likely to be under your eye? 15 

A. That’s right, yes. 

Q. And then what I’m assuming and I want you to confirm is that these two 

emails indicate that there was a separate channel that you had a good 

link and no doubt perhaps other chief Crown negotiators did to but you 

had a separate link in by email on a more informal basis to the Minister 20 

during this period? 

A. That’s right, yes. 

THE COURT ADDRESSES WITNESS – MOVE MICROPHONE (10:08:52) 

CROSS-EXAMINATION CONTINUES:  MR HODDER 

Q. And nothing I’ve seen suggests these emails were copied to anybody at 25 

OTS, is that right? 

A. Sometimes I will have copied, generally I would email him directly and 

then I would sometimes forward those through to OTS, depending on the 

content or what the issues were. 

Q. Understood.  Thank you.  Now, can I ask whether you read the affidavits 30 

filed by Minister Finlayson, now Mr Finlayson, and Mrs Anderson for this 

trial? 
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A. Yes, I’ve read them a little while ago but yes. 

Q. Sure, well what Minister Finlayson says and what Mrs Anderson says, 

repeating them at least twice, is that what was being looked for was a 

principled historical basis for redress offers in relation to, most relevantly 

for us, Tāmaki Makaurau settlement matters.  So you recall that was what 5 

they discussed? 

1010 

A. Yes. 

Q. And in your approach and your understanding, that was the objective, that 

there would be, when redress was offered and my impression is that it 10 

was normally going to be offered in the form of a memorandum or a note 

or a conversation with you, then it wouldn’t be offered until you had 

established an historical, a principled historical basis, is that correct? 

A. Yes, that – it was sometimes – so there would always need to be a basis 

for making an offer and offers were subject to conditions like overlapping 15 

claims resolution, so those sort of things.  So, yes there would need – you 

didn’t willy-nilly make an offer, there needed to be a reasonable basis and 

a principled basis for making an offer. 

Q. Do I take from that that the overlapping claims component of the 

settlement process was an opportunity to ensure that there was a 20 

principled historical basis for a redress offer?  Or one opportunity? 

A. Yes that’s right, yep.  It’s a way to – you know, it’s an extra test of you 

know, it’s not just an extra test as to the merits of the offer but it’s a 

requirement if we want these settlements to be enduring, so yes. 

Q. And it would be consistent with what the Tribunal said in the 2007 report, 25 

wouldn’t it? 

A. That’s right. 

Q. Making an offer of redress to one group in the absence of understanding 

what other groups thought about it was the very thing that the Tribunal 

regarded as the flaw in the process that had been adopted up till that 30 

point, was it? 

A. Yes but that’s, that’s diff – I think where you’re taking me to is that we 

wouldn’t talk to the first group until we’d cleared it with the overlapping 

group, and so we would certainly start talking about offers and make – it’s 
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an iterative process so we would make, we would talk about redress 

offers and options with iwi and as you will have seen from and heard from 

your discussions with Ms Anderson, there is a sometimes lengthy 

process, to and fro process of testing those offers with other groups.  So 

the primary relationship is with the group you’re negotiating with. 5 

Q. My question which perhaps could have been more explicit was really 

focused on that overlapping claims stage of the exercise, that could act 

as a kind of a, I don’t know, a final check or a safety net to make sure that 

nothing fell into the very error that the 2007 report was concerned with? 

A. It’s a belts and braces, but it’s – yeah it’s a belts and braces approach but 10 

yeah it’s not something that you don’t think about overlapping groups only 

after you have made an offer, you think about that as you are developing 

the offer and you work through the respective interests. 

Q. And am I right to think that Ngāti Whātua Ōrākei’s position was slightly 

different because it’d been quite an exhaustive encounter with their views 15 

to get to the point of firstly the 2006 AIP and secondly the 2011 Deed 

whereas that much progress hadn’t necessarily been made with other 

groups in Tāmaki Makaurau? 

A. What do you mean the proc – do you mean the process of negotiating 

their settlement or the process of talking to them about other groups’ 20 

offers? 

Q. No I meant the volume of information that had been gathered and the 

amount of recording of the views that Ngāti Whātua Ōrākei had about 

their own position? 

A. Well at the same time as negotiating the transfer of land and dollars with 25 

each of these other groups, we were also negotiating detailed historical 

accounts in the same way that we did with Ngāti Whātua Ōrākei.  So I 

don’t think that’s necessarily the case Mr Hodder, no. 

Q. Well putting it the other way around and I don’t, I might not have the 

answer I’m looking for on this, by the time we’re getting to I don’t know, 30 

early 2000s, 2013, 2014 et cetera, towards the end of your tenure, by that 

stage there’s been a reasonable amount of material built up on all of the 

groups you’re concerned with? 
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A. All of the groups we were actively negotiating with.  There were still a 

couple, Ngāti Te Ata in particular who were not at the negotiating table 

but I was negotiating actively with about eight or nine different groups in 

Auckland and two or three had been completed and so votes had been 

completed, we had a large amount, so Kawerau ā Maki and Ngāi Tai was 5 

pretty much completed by then for instance. 

Q. Okay so what I’m going to ask next is a few questions around the offer of 

redress involving Gladstone Park and/or Mechanics Bay to Marutūāhu 

around that time and if it helps you discuss some aspects of that in terms 

of engagement with Ngāti Whātua in your evidence, your affidavit 10 

beginning around 105/106.  So and I understand that the period you’re 

talking about in that particular part of your evidence, you first refer to 

106.1 for example to something from OTS historian in August 2011 and 

you carry on with references to some other documents so I’m assuming 

we’re talking about the period from broadly 2011 to 2014 here, does that 15 

sound about right? 

A. That does sound about right, yes. 

Q. Now by that stage, I’m assuming that you and the Crown were well aware 

about Ngāti Whātua’s general approach to these matters, that is to say 

its view of its own position was that it had mana whenua based on ahi kā 20 

roa and raupatu across the whole of, at least the central isthmus? 

A. The position of Ngāti Whātua was clear from, you know, in their Deed of 

Settlement which has their statement of position at which the Crown 

noted. 

Q. And as I understand what you are saying in your paragraph 105 and 106 25 

is that the position of Ngāti Whātua Ōrākei was foremost in your minds 

during the development of redress proposals for Marutūāhu in the Parnell 

area.  

A. Mmm. 

Q. And it was foremost because they were the most obvious disputants, if I 30 

can put it that way, correct? 

A. That’s correct, yes. 

Q. And in 106.1 and 106.2 and indeed in 106.3, you express a relatively 

cautious view about Marutūāhu’s claims as I read it, that there will be 
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room for objection, that there’s some questions that haven’t been 

answered and that exclusive redress wouldn’t be appropriate, that’s what 

you say as I’m crudely summarising 106.1, .2 and .3, which takes me to 

the end of 106.3 which says you subsequently revised that view after 

further discussion and consideration of interests information.  And so 5 

what I’ve taken from that is that sometime after your October 2012 

memorandum, you revised the view about whether exclusive redress in 

Gladstone Point [sic] in particular would be appropriate, have I 

understood that correctly? 

A. Yes, a mood from caution about it to more clarity that it was appropriate, 10 

yes. 

Q. And going back to our discussion about the well-known phrase of 

principled historical basis, could I take it that that means that between the 

time that you talk about in 106.3 when you wrote your 19 October 2012 

memorandum and the point at which you subsequently revised your 15 

views, you had become satisfied that there was a principled historical 

basis for the offer of redress to Marutūāhu to that area? 

A. That’s correct.  We wouldn’t have done that without being satisfied of that. 

Q. Now my impression and you may, you’re obviously in the best position to 

contradict me if I’m wrong, is that you weren’t going out and doing your 20 

own historical digging, that was being done by historians either in or 

contracted by OTS, is that right? 

A. That’s right, I’m not a historian and so we were taking advice from experts 

in their field as well as ongoing discussions with Marutūāhu to test their 

oral narrative, their oral history of their associations with the site, so.  25 

There was the expert advice and then the feedback from Marutūāhu who 

we were meeting regularly. 

Q. Is it your recollection that you would have had an interest in and sought 

to see most of the historical work that OTS put together about Marutūāhu 

and Gladstone Park? 30 

A. I think I would likely have read every historical, every memo by a historian 

that was produced relating to this particular form of, this particular redress 

yes. 
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Q. All right can I just take us to some of those please.  So at 333.21858.  This 

looks like, well obviously it looks like it was addressed directly to you by 

a senior analyst, I’m not suggesting that you have a good recollection of 

this although you may have seen it in recent times have you? 

A. I don’t have a good recollection of it but it’ll probably come back to me as 5 

we work through it. 

Q. So you’ll I’m sure recall Leigh McPhail as a senior analyst in OTS? 

A. Yes, she’s now manager there. 

Q. Right and you may or may not recall but this memorandum concerned 

with Marutūāhu’s iwi interests in Blackett’s Point was inevitably based or 10 

reflecting various historical work to try and establish the basis for that 

proposal? 

A. That’s right, yes. 

Q. Correct? 

A. Yep. 15 

Q. If we can go please, can we go to the bottom of the page please, I want 

to get to paragraph 17.  Now I’ll just make sure I’m not getting another 

context here, back to the previous page on the bottom of it?  Yes let’s go 

back to that last paragraph, 17 again.  I don’t want to overstate what that 

last sentence is saying, it may be that it’s a more limited topic that’s being 20 

discussed than the (inaudible 10:21:56) topic but at least on my reading 

of it, it’s not a particularly strong endorsement of the Marutūāhu position.  

I appreciate this is November 2012 which is about the same time as your 

October reference but you may or may not have some recollection that 

this is one of the things that helped change your mind and if you don’t 25 

have a recollection, I don’t want to spend too much time on it because 

there’s more documents we’ll go to. 

A. Yeah and it’s difficult hopping from one paragraph to another to let you 

know how I, my reaction was to this but that’s, yeah, as I think that last 

sentence, something of an open question, it would’ve left us at a situation 30 

where we needed to do more work. 

Q. Do you remember being work commissioned from Mr David Armstrong? 

A. Yes I’ve got some recollection of that.  Again, things came from him not 

directly to me but through the officials, so I have some recollection of it. 
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Q. So Mr Macky has given us evidence that says he was, he Mr Macky, I 

think commissioned Mr Armstrong to do some work on this, I think in late 

2013 and if we can go to that, that’s at 340.26648.  For the record, 

Mr Macky’s evidence on this is in his second affidavit of 15 January 2021, 

around paragraphs 6 through 10 and around pages 202.00851.  that 5 

doesn’t require an answer of course Mr Dreaver, it’s just for the record.  

So, this is what, although it doesn’t have a name on it, this is what 

Mr Macky’s evidence identifies as the Armstrong work that followed that 

commissioning. 

A. Mhm. 10 

Q. Do you have any recollection of seeing this document? 

A. Vague recollection of having seen that.  I will have seen it and as I said, I 

think I read every piece but yes it was, whenever it – when was it, 2012, 

2014? 

Q. This was commissioned in late 2013 – 15 

A. 2013. 

Q. – the date on which it was provided is not clear but it’s sometime in late 

2013, perhaps early 2014. 

A. It will have been one of many historical reports across the number of 

different claims I was negotiating that I would have read, probably not 20 

more than once. 

Q. Sure, well it’s probably the principal external report commissioned by 

OTS On this particular topic, at least on my reading of it.  Do you have 

any – something else that comes to mind as being more substantial that 

I might’ve missed? 25 

A. As an external report? 

Q. Yeah? 

A. No, no, I think that’s, I think the Hutton reports, they were internal, so. 

Q. It’s a lengthy document and again I’m not sure what the value is of going 

through it but again it’s a relatively non – it doesn’t provide strong support 30 

for the Marutūāhu case and it does provide some support for the Ngāti 

Whātua view that there hadn’t been occupation of their area of the 

isthmus by Ngāti Pāoa although there had been battles in the area and it 

doesn’t, it just records or there are two different versions about whether 
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the return after the Ngāpuhi troubles from the Waikato had been done as 

some sort of grace and favour on the part of Ngāti Pāoa or whether it was 

simply Ngāti Whātua returning to their own lands and then polite about 

saying: “We’re about to go there.”  Again I’m not sure that you’re going to 

recall all that but what I don’t find is anything that says that Marutūāhu 5 

have a strong claim in this area.  Do you recall whether this was one of 

the things that caused you to change your mind?  I appreciate you haven’t 

read it recently but I’m just trying to establish whether there was 

something that helped? 

A. No, I think there was, you know, there were layers of narrative, layers of 10 

information and as I said, you know, this historical research was – (1) I’m 

not a historian, so meetings and discussions with the iwi, we’re hearing 

their narratives, was part of that process and so this will’ve just been one 

of the many layers of information that led to the eventual decision that it 

was an inappropriate redress offer to make to Marutūāhu. 15 

Q. And then if we go to 333.21980.  So the bottom email is an email from 

Mr Majurey and the document suggests that Mr Majurey was a, if not the, 

lead negotiator for Marutūāhu throughout this period? 

A. He was the chair of the Marutūāhu Collective, yeah, and along with you 

know but there were 10 negotiators but he was the chair of that group. 20 

Q. Right well with a group of 10, it’s likely somebody took the lead.  Was that 

him? 

A. That’s right. 

Q. So what this email – again, it’ll be a while since you looked at this but on 

its face, that email itself doesn’t bear a date but I presume it’s around the 25 

same time as the top email that is late 2013? 

A. It’s unlikely I would’ve sat on it for long, so I tended to share information 

with my colleagues from OTS. 

Q. So it’s highly likely it was, you received it in November 2013? 

A. Likely, yes. 30 

Q. So again, I appreciate you won’t have necessarily looked at this in any 

recent times but you might recall that this is, in effect, a restatement of 

the historical basis for the Marutūāhu claim to a full redress at 

Gladstone Point? [sic] 
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A. Yep, the historical and cultural basis, yes.  Just from that first – I mean I 

can only see from those first three paragraphs without reading the whole 

email.  I, there may be –  

Q. Sure and paragraph 4 talks about oral traditions and talks about 

witnesses at the Ōrākei Land Court hearing and paragraph 5 refers to 5 

Lady Martin’s memoir Our Maoris. 

A. So things like oral traditions, so that was the reason for my hesitation, I 

wasn’t – when you say “historical basis,” it’s a term which in my, my, 

includes the written evidence and the oral traditions. 

Q. So this is then sent by you to people within OTS, which I’m assuming all 10 

those people with justice email addresses are OTS people at the top of 

your email, is that correct? 

1030 

A. If we could scroll back up, almost cert – I think so from what recall.  So 

Leigh and Adam were both managers – oh maybe Adam became 15 

manager later – and Glenn Webber at the time was deputy director, so 

Leigh would’ve reported to Glenn. 

Q. And your comment is: “Useful for report even possibly an appendix?” 

A. Mmm. 

Q. And we’re in late 2013.  There’s no report that I’ve identified that comes 20 

immediately close to this but do you recall that what was contemplated 

was that there would be some semi-definitive report on the basis for the 

Marutūāhu claim? 

A. I’m assuming that – I don’t have a great recollection of that sorry 

Mr Hodder but I’m assuming that we were, you know, November, late Nov 25 

– near the end of 2013, we were moving towards looking for a decision 

from the Minister on redress and that a key part of that was weighing up 

the whole set of information, oral and otherwise, historical and direct from 

the iwi and that I was with this email suggesting is what we’ve received 

direct from the iwi, probably on that day I presume and that that’s an 30 

important part of the set of narratives that we need to consider these oral 

narratives and statements, that’s why negotiations happen.  They’re face 

to face rather than by email.  So yes, I suspect it was, it looks like it’s me 

saying as we’re putting together the fulsome report to the Minister, saying: 
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“What should we do here?”, this is a key input.  Or I don’t need to say 

“key” do I, just a useful, yep. 

Q. Well that might be a, in fact I may have, because I’d assumed it came 

earlier, I may have misstated the position of the timing in relation to the 

report.  Just to clear that up, can I take you to 333.21982 please.  So this 5 

is a report from that same day as your email goes out.   

A. Well that makes me slightly revise what I said to you earlier about the 

timing of the receipt of the email, so – because that looks like that’s the 

day that I forwarded through the email, isn’t it.   

Q. Well what we’ve – I’m not sure the sequence matters very much and we’re 10 

at a relatively general level for the purposes of this trial in relation to this 

area of work, but your email is dated and it appears to be timed 8.04 in 

the morning on the 27th.  There’s a paper that goes up to the Minister 

dated the 27th, so perhaps the report but you’re suggesting is that report 

we’re now looking at? 15 

A. I suspect it is in retrospect, yeah. 

Q. And the thought was that one possibility was to simply attach that Majurey 

email as an appendix to this one? 

A. Mmm. 

Q. And just going to 333.21990 for completeness.  So to 21989.  Thank you.  20 

Right so the recommendation, again I don’t want to spend time going 

through a lengthy report that has only minimal relevance but this is the 

recommendation or the first of the recommendations that is in this paper 

we’ve just been looking at on the 27 November 2013 briefing of the 

Minister.  And that’s a simple series of noting about what’s going on. 25 

A. Yeah. 

Q. On the next page, 21990, we need to get just below the Minister’s box, 

there’s another – can we reduce the size of that just so we can see the 

whole page at once?  Thank you.  So as I interpret these documents, 

what’s happening here is that instead of agreeing to what he’s 30 

encouraged to agree I (d) through to (g), he puts a line through that and 

says he wants to discuss it further.  So the paper doesn’t itself produce 

an immediate resolution, that’s the way it works? 

A. Yes that’s right. 
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Q. Thank you.  Moving forward a bit to 333.22019, now we understand from 

Mr Macky’s evidence that this is Dr Jacob Pollock who is a historian within 

OTS? 

A. Mhm. 

Q. Did you have any dealings with him? 5 

A. Yes, I did.  Yes, he worked in particular on the Ngāti Pāoa historical 

account, a number of others I think but yes.  He I think had joined relatively 

recently at this stage, yeah so I don’t think he was there at the start of our 

negotiations. 

Q. And then the sequence is, Leigh McPhail who is in the bottom email which 10 

comes earlier and you mentioned her as being one of the analysts I think 

was what you said, didn’t you, inside OTS? 

A. That’s right.  She was the senior analyst working on the Marutūāhu 

negotiations, so she worked very closely with me and then she became 

a manager, probably while I was still there I think.  But maybe around this 15 

time she was a manager. 

Q. And so the bottom email is in part talking about the problematic aspects 

of the mana whenua part and the last sentence or so before we get to 

thoughts and then we have the response from Dr Pollock – 

A. Mhm. 20 

Q. – which says his understanding is that the Marutūāhu interest in 

Mechanics Bay are based on Clarke’s attempt to secure a reserve for the 

Thames Natives and also an incident where Governor Grey was involved 

and there was a seeking of utu for the arrest of a leader in 1851, not to 

his knowledge ancestral land of any Marutūāhu group.  And then in the 25 

last – 

THE COURT ADDRESSES MR HODDER – MS COATES (10:38:21) 

CROSS-EXAMINATION CONTINUES:  MR HODDER 

Q. So what I was about to say was that, perhaps I should just pause there.  

Again, somewhat unrealistic, but do you have any recollection of this kind 30 

of a discussion about this topic? 

A. No I’m not actually party to this exchange from the looks of things. 
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Q. No you’re not, the question is whether that information was conveyed.  So 

the second paragraph, Mr Macky agreed with me that it was ironic, which 

I think was probably a charitable view of it, but as I read it this is the 

historian, one of the leading historians on this area for you on the 

Marutūāhu claim expressing concerns about claims that Marutūāhu 5 

might’ve had to ancestral land in the area you’re concerned with? 

A. I think it’s, yeah, I’d say it’s a little flippant but it’s hardly a historical report, 

it’s a, it looks – I would read that as somewhat of a throwaway line from 

someone who is, you know, he’s not providing a historical analysis there.  

So yes there’s a degree of flippancy there, I think that, yeah, I wouldn’t 10 

put too much weight on that. 

Q. Well perhaps you wouldn’t but underneath the flippancy, there is a serious 

point isn’t there, that he’s a serious historian and he can’t find very much 

to back up what Marutūāhu’s claims might be? 

1040 15 

A. It’s not clear what he’s done to try and find that out apart from clearly 

having read the Belgrave and Young but it’s not clear whether he’s read 

any of the other reports that we’d subsequently commissioned on the 

issue, not clear whether he’d read David  Armstrong or, yeah, the various 

Hutton reports.  So, yeah, I can’t really comment too much on that but 20 

that, yeah, it’s one piece of the picture. 

Q. And then the last of these Marutūāhu reports that occurs during your time 

appears to be one at 333.22269.  Now my recollection is that you exited 

your role as Chief Crown Negotiator round March 2015, do I recall that 

correctly? 25 

A. Yeah, early March.  It’s probably about a week or so before my time 

ended. 

Q. So would that mean that you might not have had an input into this or you 

had your normal input we discussed a few minutes ago into – 

A. I would have had my normal input into this. 30 

Q. Do you have any recollection of this by any chance? 

A. Yes, I do. 

Q. So paragraph 1 on the next page, 22270, the purpose of it is to provide 

advice on the nature and extent of Marutūāhu’s interest in the Tamaki 
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region.  So this would be one of the more definitive pieces of work 

provided to the Minister on that topic? 

A. Yes, it looks like it’s moving towards the recommendation on a final 

decision on redress, yeah. 

Q. And at paragraph 9 on page 22271 it says it’s attaching as Appendix A a 5 

memorandum prepared by an OTS historian and as we will see if we go 

to page 2281 it’s a paper from Dr Pollock to Bernadette Consedine. 

A. Mhm. 

Q. You may be able to help us who Bernadette Consedine was? 

A. Bernadette was the departmental private secretary from the Office of 10 

Treaty Settlements, so she was a public servant.  She’s back in what’s 

now Te Arawhiti now.  So she was based in Mr Finlayson’s office for about 

three years or so, two to three years. 

Q. So in fact this report from her, or this memorandum from her, would have 

got to the Minister’s office a couple of days before the OTS report got 15 

there? 

A. That’s right, yes. 

Q. So if we just stay with her background and summary of key points.  You 

might like to just glance at the whole of that paragraph 2, it’s repeated in 

the later document as well.   20 

A. Mhm. 

Q. So, as I read that, it’s a relatively indefinite summary of what the historian 

has got to, you agree? 

A. 2.3 and 2.4 are indefinite, yes, and 1 and 2 are less, yes. 

Q. And 2 is about things that happened after the Crown arrived on the 25 

Waitemata, agree? 

A. That’s right.  Yes. 

Q. And 2.1 is sort of rather generalised comment that’s not really located 

anywhere or at any time? 

A. That’s right.  I see Mr Pollock had been there longer than I had assumed, 30 

or remembered. 

Q. If we go to page 22275, officials are suggesting three options.  One is to 

withdraw the Crown offer of redress – 

A. Is this the same document or is this a different document? 
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Q. Sorry, if I didn’t make it clear, I’ve gone from Dr Pollock’s attached report 

back to the OTS report. 

A. Thank you. 

Q. So this is paragraph 29 of the OTS report. 

A. Right. 5 

Q. And it’s there that the officials are suggesting three options.  The first is 

to withdraw the Crown offer of Gladstone Park redress, at paragraph 30 

officials advise that there is a very high level of risk to the overall 

settlement with this option, and I suspect that that advice includes your 

advice? 10 

A. Yes.  

Q. And then paragraph 32, in addition if the Marutūāhu Collective 

negotiations come to a halt then the large task of completing the individual 

settlements of each of the five Marutūāhu iwi becomes difficult.  Again, 

no doubt reflecting your advice, agree? 15 

A. Yes. 

Q. The second option is below that at paragraph 33, accept the conditions 

expressed by Mr Majurey, and the general proposition around that is that 

was about commercial leases and so on and so forth.  That didn’t get 

much enthusiasm, if we go to paragraph 41 on the next page, inconsistent 20 

with standard Crown practice, re-open public interest, wouldn’t be – would 

move away from the idea and the matter of cultural significance.  Again, 

can I assume that your advice is reflected in this thinking as well? 

A. Yes. 

Q. And then the third option is don’t withdraw the Gladstone Park redress 25 

offer but advise that it’s on the table with the same conditions.  And, again, 

can I assume that that was an option that reflected your advice? 

A. Yeah, I had input into this advice, yes.  And I probably, yes, like I would 

have supported this option given the complexity of this particular situation 

at the time.  This is the 21st February 2015 report – 30 

Q. 25th of February 2015. 

A. 25th of February, yeah.  

Q. So just the sequence again, Dr Jacob Pollock’s memorandum was dated 

the 23rd of February 2015, this is two days later. 
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A. Yeah.  I think I was actually on my honeymoon at that stage but I did 

manage to have some input into this. 

Q. And if we go back to – maybe in fact going forward, it is going forward – 

back to page 333.21895, so back to the email of yours that comes a 

couple of weeks later, the 15th of March 2015. 5 

A. Mmm. 

Q. And so at paragraph 3 there’s reference to various OTS historians and 

advisors along with you have carefully reviewed Marutūāhu cultural 

associations for any proposed redress and have weighed these up 

against the interests of other iwi, advice has been carefully considered 10 

and reviewed.  Now, the documents that I have located that address the 

review from the point that you said you were not persuaded to the point 

where you change your mind are the ones we’ve been through.  Is there 

something else that stands out that I haven’t referred to that – where the 

careful consideration and review of the evidence, or the matter of material 15 

put forward by Marutūāhu? 

1050 

A. So I can’t recall every – I don’t, you know, I don’t have recollection of 

every piece that I considered and reviewed. 

Q. Sure, I understand that that’s a perfectly fair response but in effect can I 20 

take the paragraph 3 to be an assurance, in the nature of an assurance, 

I don’t want to overstate it, by you to the Minister that there was something 

in the nature of a principled historical basis for what Marutūāhu was 

claiming? 

A. Our view, my view at the time and still is that that’s correct, a principled 25 

basis, historical, cultural, customary basis for the redress we offered at 

Gladstone Park. 

Q. Right and then going down to paragraph 9, you’re talking about the 

meeting that there had been which you attended between the Minister 

and the representatives of Marutūāhu.   30 

A. Mhm. 

Q. And in paragraph 9 you say: “Specifically on Gladstone Park and 

Mechanics Bay, they being Ngāti Whātua Ōrākei, did not try to dispute 

the facts upon which the Crown made the redress offer, being the grant 
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of a (inaudible 10:51:26) reserve at Mechanics and an endowment 

reserve at Gladstone.”  So that was the essential, they were the essential 

elements of the decision, is that what I take from that? 

A. Yeah not the only elements because there was also a lot of discussion of, 

for instance, Te Horeta te Taniwha, the Whanaunga chief making regular 5 

– as I said, those are the, those come from the historical reports, that’s 

paragraph 9’s but we also had regular reminders from for instance Ngāti 

Whanaunga of their ancestor, Te Horeta te Taniwha, making regular visits 

to remind people of his interests there.  So you know that’s – and that 

stuff isn’t stuff which is – that’s in the, that’s not in the historical record, 10 

it’s in the traditional iwi history, oral narrative. 

Q. If we go over the page to paragraph 11 please.  And ignoring the first 

sentence at least for my purposes: “They tried to argue that Pāoa had 

rights on a conditional basis.  That view I believe has been thoroughly 

discredited in the past.”   15 

A. Mhm. 

Q. Now rights on a conditional basis seems to me to be a reference to Ngāti 

Whātua Ōrākei’s view that at least part of the land on the western side of 

the Tāmaki River was the subject of tuku from Ngāti Whātua to Pāoa, can 

we agree that’s what it’s probably referring to? 20 

A. Probably.  Again this is a wee while back, so – and I’ve, and as I say, I 

use the phrase “I believe,” so I wasn’t being at all certain there but yes I 

think that’s probably what it was, but… 

Q. All right that’s helpful thank you.  Now, I don’t think this is a matter of 

considerable significance but because this is not particularly focused on 25 

a single decision but if we can go please to 201.00104.  So this is the 

reply evidence of Mr Blair which was prepared after you prepared your 

evidence.  Right there’s only one matter that I’m wanting to give you a 

chance to – well, it seemed to me relevant enough to put it to you at this 

point.  So if we go please to page 110 and paragraph 14.  In fact go back 30 

to paragraph 12 so Mr Dreaver has the context.  So I’ll just let you read 

paragraphs 12, 13, and 14.  Have you seen Mr Blair’s reply brief before? 

A. I have, yes, yeah.  Again I haven’t read it recently but it’s not that long so 

it’s, yeah, we can move down. 
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Q. So on to 13 perhaps.   

A. Yes. 

Q. Right so there’s a difference of recollection which I don’t understand the 

Court needs to resolve which is why I don’t need to understand the whole 

series of tedious (inaudible 10:55:15) tedious questions about it, but in 5 

the middle of paragraph 14, you’ll see the sentence saying: “I recall that I 

explained to Mr Dreaver that the land proposed to be transferred could 

be the size of a postage stamp and we would object on principle.  

Marutūāhu do not have and never have had mana whenua at Taurarua.”  

Now that phrase “the size of a postage stamp,” sort of stuck in my memory 10 

when I first saw it, did it stick in yours or you don’t recall ever hearing it? 

A. It’s very difficult with reading stuff you think: “Oh he probably did say that,” 

so it’s – this paragraph has certainly stuck in my memory but I… 

Q. Right I think we’re trying to get behind the paragraph to the original event. 

A. Yeah look I think possibly yeah yeah.  It’s not unfamiliar to me, yeah. 15 

Q. All right that’s fair enough.  Now in terms of what your job was during this 

period, we started off my series of questions by talking about results and 

you mentioned that the Minister during your period, Minister Finlayson, 

was unreasonably concerned with results? 

A. Mhm. 20 

Q. And those results were signatures on settlement documents in effect, I’m 

putting it rather bluntly, correct? 

A. Fundamentally yeah.  They being obvious markers of a resolution being 

achieved, yeah. 

Q. Reflecting a whole lot of hard work, a whole lot of careful thought by all 25 

parties concerned to the point where they’re prepared to sign on the line? 

A. That’s right yes. 

Q. Now you would’ve heard and probably seen the evidence that goes to the 

effect: “Well you know the Treaty breaches here we’re talking about go 

back 180 odd years, maybe a bit earlier at this point, and therefore at 30 

least the various criticisms that the Crown were trying to rush things at 

various points and you probably heard those criticisms during your era 

and since? 

A. Yes. 
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Q. In relation to this period you, and I’m going to take you back to one of 

those emails we were looking at and this is at 333.22124.  So this is the 

14 November 2014 email to Minister Finlayson. 

A. Mhm. 

Q. And if we go to the last page of that email which is 333.22127 under the 5 

heading “Wider Auckland issues,” so again we’re – your email is headed 

“Auckland matters,” which you observe as fraught with double meaning 

but anyway, back at 22127, you’re talking about wider Auckland issues. 

A. Mhm. 

Q. And obviously the purpose of this particular paragraph of the email is 10 

about completing the rest of the Auckland settlements. 

A. Mhm. 

Q. By this stage, which is late 2014 as I understand it, all the settlements 

that were completed and are referred to in your evidence, had been 

completed.  There were no completed settlements after November 2014 15 

before your retirement from the role, agreed? 

Q. That’s right, yes. 

Q. So you conclude that – well you discuss various parties and where they 

are and the last couple of sentences, you refer to one matter being 

pushed out to a June 2016 deed of settlement date, wasn’t discussed by 20 

OTS with you.  “If that's what we are saying about iwi who signed AIPS 

two years ago, how on earth are we going to get finished by 2017?” 

A. Mhm. 

Q. Now how I read that is that there was some objective on somebody’s part 

to get all the Auckland matters finished by 2017, was there? 25 

A. I think that this whole – ever since I’ve been involved in Treaty 

settlements, governments have said, you know, there’s complete 

settlements by such and such a date and there was, I suspect, a – so 

there might’ve been a, it might’ve been relating to a wider government 

position saying we’ll try and get all settlements with all those who want 30 

settlements by 2017 or it may have been in relation to a work programme 

that had been set back in, back earlier.   

Q. Right well I guess what I’m – 
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A. There would’ve been discussions about trying to get all these settlements 

in Auckland completed by then, as you’ll recall when we started this 

process back in 2009, the plan had been to try and move collective and/or 

iwi-specific settlements along broadly in parallel and what was happening 

by the time I ended my role was that for a range of different reasons, there 5 

were some who hadn’t actually started negotiations like Ngāti Te Ata and 

others who’d made a lot of progress but – and were keen to complete but 

we simply didn’t have the resources, the people available. 

1100 

Q. The idea you got a settlement with Ngāti Te Ata by 2017 would’ve been 10 

pretty optimistic in 2014, wouldn’t it? 

A. I’d made some quite good progress informally with Ngāti Te Ata. 

Q. Okay, what I’m trying to get clear in my mind for obvious reasons is 

whether or not in late 2014 when you wrote this email, it would’ve been 

well understood by not just you but by OTS and others working and 15 

advising the Minister that there was, at a high level, presumably 

ministerial or cabinet level, a general intent to try and get the Auckland 

Tāmaki Makaurau area settlements sorted by 2017.   

A. I think that would’ve not probably been up at the cabinet level, I think there 

was probably a work, an OTS work programme presented to the Minister 20 

so he could start to plan his discussions with other groups yet to enter 

negotiations and so the Office of Treaty Settlements could think about 

that in terms of their recruitment and resourcing and application of 

resources, so. 

CROSS-EXAMINATION:  MR MAHUIKA 25 

Q. So Mr Dreaver, thank you for your evidence. 

A. Kia ora. 

Q. And if I recall, you were involved in the settlements in Tāmaki Makaurau 

from about 2008 to the time that you finished being the chief Crown 

negotiator which was 2015? 30 

A. That’s right.  So 2008 was the, the role was Sir Douglas and then took on 

the chief Crown negotiator role, the actual negotiations from July 2009. 



1622 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

Q. Right so your time as the chief Crown negotiator was in that period 

following the Tāmaki report and going through until a number of the deeds 

and agreements in principle and those sorts of things were completed? 

A. Yes that’s correct. 

Q. And I took from your evidence that the role of chief Crown negotiator and 5 

I’ve had the experience of sitting on the other side of a few, is about trying 

to find where you can get agreement in order to progress the settlement 

to its conclusion.  That’s sort of the overriding brief that you have as the 

chief Crown negotiator? 

A. Yeah that’s right, it’s – yeah it’s trying to reach agreement, in my view, 10 

more than trying to squeeze the cheapest deal out of the iwi.  So, it’s a 

process, a process of sort of common – you know trying to explore ways 

forward together and testing all the options. 

Q. Yes and the key to it is trying to get agreement? 

A. That’s right. 15 

Q. And in a situation such as Tāmaki where you have the report in 2007, you 

have the new approach proposed by Sir Douglas Graham which involved 

dealing with collectives, that was very much about going through a 

process of shuttling between the parties and trying to get an outcome that 

people are prepared to live with? 20 

A. That’s right, yes. 

Q. And in terms of the different collectives that were established, so there’s 

the Tāmaki Collective, that’s correct isn’t it? 

A. That’s correct, yes. 

Q. There’s the Marutūāhu Collective as well? 25 

A. That’s right, yes. 

Q. And also there’s the Pare Hauraki Collective settlement although I’m not, 

I wasn’t certain how much involvement you had in that although you do 

say that you had some involvement in Hauraki? 

A. Yeah I was also the chief Crown negotiator for all of those negotiations at 30 

the same time, so. 

Q. So part of Sir Douglas’ proposal was to use these collectives, so to in 

effect try to avoid having to deal with cross-claims by having these groups 

agree to deal with each other, is that a fair summary? 
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A. Not completely fair.  It was to prov – no, I – so I think there’s two things 

I’d say, the collectives were a way to do two things; have a common table 

to discuss matters of commonality, agreed commonality and trying to 

identify what those issues were really early on in that collective process, 

so with Tāmaki, with maunga and motu.  With Hauraki, it was two maunga 5 

and there were forests and so we identified those common issues.  So as 

a way, the collectives were a place to have common discussions on those 

and to have an agreement to put aside what we have 50% interest or 60% 

interest in that item because we know we all have some degree of 

interest.  They’re also an opportunity to have discussions around 10 

individual iwi interests but they were not the only way to – so they were 

one of the inputs into reaching that agreement on overlapping interests. 

Q. But nevertheless, I recall the exchange you had with my friend Mr Warren 

and I can’t remember the motu that he was talking about but it created a 

lot of concern for Ngāi Tai. 15 

A. Motutapu. 

Q. Yeah Motutapu and what I take from that though is that it was Ngāi Tai’s 

preparedness to have that included within the Tāmaki Collective 

settlement that enabled you to do that and in fact I imagine on the part of 

all of the iwi, enabled you to get that collective arrangement over the line? 20 

A. That was important, it was an important way to get a collective settlement 

over the line that had Ngāi Tai’s support.  It is fair to say and I think as 

you know there’s always competing narratives but there are narratives 

from other iwi who express, still express interests in Motutapu but who 

are in general prepared to defer to Ngāi Tai these days in terms of day-25 

to-day directing. 

Q. But nevertheless the key to it all is that everybody is prepared to agree 

and to move forward on the basis that’s finally arrived at, that’s – 

A. That’s, that’s right yes. 

Q. And I suppose the situation we have here is what happens where there 30 

is an agreement.  So it was possible wasn’t it in the case of the Tāmaki 

Collective negotiation, people were prepared to you know swallow dead 

rodents, if you like, in order to get that deal done but that was the key to 

enabling that to proceed, wasn’t it? 
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A. That’s right, yes. 

Q. And that must also have been the key in relation to Hauraki and would 

also be the key in relation to Marutūāhu, wouldn’t it? 

A. Yes that’s right. 

Q. I notice, can I please take you to – and this will be our first test of the 5 

technology without somebody to help me – could I please take you to 

330.19562 in the case book and we’ll hope that I’ve picked the right 

reference.  So that’s the Marutūāhu Collective map, isn’t it? 

A. Yes that’s right. 

Q. And as I understand that map, that therefore captures if you like the 10 

aggregate of the areas of interest claimed by all of the Marutūāhu 

affiliated iwi, that’s correct isn’t it? 

A. That’s correct yes. 

Q. And if we were to for example overlay a Ngāti Pāoa map onto that, it 

would be a smaller area wouldn’t it? 15 

A. A little bit smaller. 

Q. Yeah so it wouldn’t cover anywhere near as much of the Coromandel as 

is currently covered in that map? 

A. That would be correct, yes, it maybe come up the western side a little bit 

but yeah. 20 

1110 

Q. And the reason that the map covers other parts of the Hauraki region is 

because other iwi within Hauraki claim interest in those other areas, don’t 

they? 

A. That’s right, yes. 25 

Q. And so that’s how the collective works, it is in effect an aggregation by 

everybody of their interests in order to try and achieve a common 

objective, isn’t it? 

A. Yes, it’s, yeah, and to achieve a common objective and, yeah, I mean 

depending on what the common objective might be about celebrating 30 

their commonality is, you know, but, yes. 

Q. Or achieving a collective settlement? 

A. Or achieving a collective settlement.  So, yeah, there may be a number 

of, yeah, with some groups, particularly those – I mean Marutūāhu is I 
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think slightly different in a sense from Tāmaki where you have a – 

because in Marutūāhu you have a whakapapa relationship between them 

which is very clearly established whereas Tāmaki Collective you had at 

least three different descent groups which don’t have the degree of 

commonality.  So, yeah, I suppose what I’m hesitating about is that I 5 

agree with you that achieving a settlement is a key reason for coming 

together as a collective but it’s not the only reason. 

Q. Well, there’s obviously a whakapapa basis which – 

A. Mmm. 

Q. – connects the Marutūāhu peoples and that might be a basis for them 10 

being prepared to act collectively? 

A. Yes. 

Q. But nevertheless it represents a collection of their individual interests, 

doesn’t it? 

A. It does, yes. 15 

Q. Because I notice at paragraphs 54 and 55 of your evidence when you talk 

about the Tāmaki Collective you talk about Marutūāhu as one, you don’t 

talk about the individual Marutūāhu peoples.  Now I wasn’t sure whether 

this was a function of the way the Tāmaki Collective operates or if there 

was some other reason for doing that? 20 

A. Yeah, I don’t know why.  I could equally have separately listed the iwi of 

the Marutūāhu Collective.  In retrospect I probably should have done that. 

Q. Yes, and the reason for that is that they do have their own mana and their 

own territories, don’t they? 

A. Absolutely, yes. 25 

Q. So Ngāti Pāoa, I don’t think there’s any argument that they have a strong 

foothold in Tāmaki? 

A. No, no argument at all. 

Q. And then you would have Ngāti Maru at Thames?  Well are you saying 

they don’t have a strong foothold in the Thames area? 30 

A. They have a strong – I thought you were doing the old bus from Thames 

argument but – 

Q. No, no, I’m not going to do it but what I’m establishing is that each of the 

iwi have their areas – so for – 
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A. Certainly in Thames, yes, Ngāti Maru is, you know, very prominent and, 

yeah, that is heartland Ngāti Maru. 

Q. Yes.  And I mean Ngāti Tamaterā I’m not 100% familiar with where they 

are, I’m familiar with the disputes that they have with my Ngāti Pāoa 

relatives at Heretaunga but – 5 

A. Think of the peninsula both sides and, yeah, I just think of them as the 

boat – there’s a boat ramp on the Firth of Thames that we had a particular 

focus on close to (inaudible 11:13:38). 

Q. And so Ngāti Tamaterā have their – 

A. Yeah. 10 

Q. – territory, Ngāti Whanaunga have their key territories. 

A. Yes, they all have, yeah, their key territories and, you know, and the bits 

where they’re, you know, if you’re thinking about the iwis like a body it’s 

where their hands and feet extend to as well. 

Q. But that might be in someone else’s key territory? 15 

A. That’s right. 

Q. Potentially. 

A. Yeah. 

Q. And so the way the collective works is that if everybody is happy to bring 

their interests together then that’s something which leads you to an 20 

outcome that everyone’s happy to share in based on whanaungatanga 

but it depends very much on that being the case, doesn’t it? 

A. It does and it puts a lot of – it means that those individual iwi settlements 

which I didn’t mention in that paragraph 54 are also really important 

because we always talked about, to use Ngāti Pāoa, their settlements 25 

have arisen through everything from the Waiheke Farm through to the 

shares in Hauraki Tāmaki Collectives Marutūāhu the very specific Ngāti 

Pāoa redress, so it’s that whole picture. 

Q. Yes, and if we think about what’s happened in the case of the individual 

settlements, they do focus on their heartlands, their core areas, don’t 30 

they, in terms of the specific redress? 

A. Yes, that’s right.  So Ngāti Pāoa’s is for instance very heavily focused on 

Auckland. 

Q. Yes.  And the others in other parts of – 
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A. Mhm. 

Q. – that broader area that we’ve identified? 

A. That’s right, yeah. 

Q. That’s correct, isn’t it?  And I was interested by the comment that you 

made that as a matter of tikanga Māori there’s no such thing as exclusivity 5 

in terms of interests.   

A. Did I make that comment? 

Q. Well I think you – well, I wrote it down. 

A. I tried not – I try not to tell Māori what tikanga Māori says but if I did – 

Q. Yes, well the wording that I wrote down is “Exclusivity is not a tikanga 10 

concept”.  I mean, do you not think that or did you misspeak when you 

said that? 

A. I put it it is not – exclusivity is not something which those iwi, the vast 

majority of iwi that I have worked with do not take the view that exclusivity 

is core – is a tikanga concept. 15 

Q. Although if you look at it, let’s take the label away from it, if you look at 

how the Māori world functions there are areas where an iwi say this is my 

place, and that won’t realistically be disputed by anyone else, will it? 

A. No, no, that’s, yeah, that’s the case here in Auckland today – 

Q. Yes. 20 

A. – it’s in general, yeah.  I think that’s right. 

Q. So I would be on safe ground if I say my mountain is Hikurangi – 

A. No one else is going to – 

Q. – no one else is going to tell me that that mountain belongs to someone 

else other than Ngāti Pāoa, are they? 25 

A. That’s correct, yeah. 

Q. So there is an extent to which you can say there is a predominant interest 

which is verging on being so strong that others can’t really say that they’re 

there? 

A. Yes, but I think it is still very location-specific and geography-specific.  30 

And I’m not trying to be rude to Ngāti Pāoa but there’s not people – other 

people don’t want to roar up Hikurangi and, you know, they don’t want to 

go to the Central Urerewas to live in the heart of Tuhoe.  You know, 

Tāmaki Makaurau’s not called Tāmaki Makaurau for nothing.  Geography 
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means it’s the place where people have been squeezed together for a 

long time.  So, you know, Hikurangi fine but Maungawhau and 

Maungakiekie, more difficult to make that statement. 

Q. Yes.  But it doesn’t mean that those sorts of places don’t exist, does it? 

A. No, it doesn’t. 5 

Q. And if I think about your role as the Crown negotiator, you’re as much as 

anything trying to play the statesman here, testing the boundaries, trying 

to work where you can get agreement, making judgements and passing 

those judgements on to the Minister, fair in terms of a broad description 

of the process? 10 

A. That’s fair, yes. 

Q. And what I took from your evidence is that on historical matters while you 

would have a look at the narrative that was being provided by the 

historians, it wasn’t necessarily your role to second-guess it, in fact I took 

from your evidence it’s not your role to second-guess it at all, is that – 15 

A. No, it’s not for me to be an Uber historian, yeah. 

Q. So is the part that you feed into that discussion is as much as anything 

this is what I’ve been told, this is what I think will get an agreement in this 

situation, notwithstanding what that narrative says, or perhaps because 

that narrative supports it? 20 

A. Yes. 

Q. And again that works as long as you get agreement, doesn’t it? 

A. Yes. 

Q. And the difficulty you have, isn’t it, is when you don’t?  Because if you 

don’t have an agreement in a particular situation, you end up having to 25 

pick a side in that discussion, don’t you? 

A. You end up having to make hard decisions which does happen quite a 

lot. 

Q. Yes.  But nevertheless making those decisions requires you to make a 

choice between some competing views, doesn’t it? 30 

A. Yeah, and to exercise judgement or ultimately the Minister to exercise the 

judgement but for me as one key input into that to give the Minister my 

views on where that judgement should be exercised. 
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Q. Yes.  But that judgement is not a judgement based on history, that’s a 

judgement based on, as much as anything, the discussions that you have 

been having with the different parties and the positions that they’ve been 

putting? 

A. Yeah, including history.  So we don’t put history to the side, it’s a critical 5 

input. 

Q. Yes, although as you say it’s not your job to be the historian, you rely on 

the historians to do that? 

A. That’s right, yeah. 

Q. And you rely on their input to say this is who was where? 10 

A. Mhm. 

Q. And this is what we think? 

A. (no audible answer 11:20:03) 

Q. And that forms pat of the basis of the advice that is then given to the 

Minister? 15 

A. Yeah that’s right. 

Q. But ultimately there is a judgement there and it’s about politics informed 

by the narrative, as opposed to the narrative itself dictating what the 

Crown chooses to do? 

A. Yeah the decision is informed by the narrative, yes. 20 

Q. Yes but it’s informed by other things as well, isn’t it?  Are they going to 

challenge this, does it fit within the envelope that we have in order to do 

that settlement, what does the politics tell us about what we need to do? 

A. It is a highly political process, yes. 

Q. Yes and on the one hand, you’ve got a party that’s objecting and on the 25 

other you’ve got a party that you want to do a settlement with and that 

you want to get over the line? 

A. That’s right. 

Q. So you’re balancing those two considerations aren’t you? 

A. That’s right. 30 

Q. And it surely must be the case that a particular concern that you have is 

what is going to get this settlement done because ultimately that’s your 

objective, isn’t it? 
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A. Yes, yep, which is not to diminish the interest in making sure you’re not 

takahi-ing on someone else’s interests.  So – 

Q. Yes although that is just part of the consideration, the politics and all of 

those other things coming into this decision-making process as well, don’t 

they? 5 

A. Yeah I think there is principle as well as, you know, when you’re thinking 

about other iwi interests, it’s a principled consideration, it’s not just a 

political one. 

Q. Yes although as you say, those matters of principle are, “fettered” is not 

the right word but they are conditioned by the fact that you do have to get 10 

a deal here in order for the settlement to be concluded.  I mean that’s a 

fair comment isn’t it? 

A. Yes although it’s still, it wouldn’t be fair to – if that is suggesting that you 

know it’s not a settlement at all costs, so there is a willingness to say we’re 

not, we’re just not going to go any further with this because we can’t 15 

sufficiently rationalise how to go one way or another at this stage.  So at 

times, you just have to pause. 

Q. Yes although if you, for example, refer to the documents that my friend 

Mr Hodder just took you to, there is a strong Ngāti Pāoa, possibly Ngāti 

Whanaunga connection to the Gladstone property but it doesn’t 20 

necessarily extend to the rest of Marutūāhu, does it? 

A. That’s not what I think you’d hear from say Ngāti Tamaterā, you’re talking 

about their great waka coming and being regular visitors and users in the 

post 1840 period.  So – 

Q. But there’s a difference isn’t there – 25 

A. – but certainly it’s – sorry, I interrupted you. 

Q. No sorry, carry on, I interrupted you first so you go first. 

A. So you know Taurarua Pā which isn’t Gladstone but very close, 

Whanaunga and Pāoa both talked about that having been a pā which for 

some time they were principal mana holders there, I suppose, and yeah 30 

as I said, the Ngāti Whanaunga talked a lot about Te Horeta te Taniwha 

and coming across to I think visit Mrs Martin and you know, those – and 

the way they put it wasn’t, it was really just to remind people of their 

interests there.  So the Ngāti Pāoa whanaunga narrative was presented 
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to me in negotiations more strongly than the other iwi, but not, it doesn’t 

mean the other iwi weren’t part of that. 

Q. Yes although that’s a judgement that you make that isn’t supported by the 

historical narrative that you received, is it? 

A. No those historical research reports focused more on that endowment 5 

reserve issue, yeah. 

Q. In terms of the Marutūāhu Collective itself, I understand there was a 

period in 2012 where Ngāti Pāoa either withdrew or was close to 

withdrawing from the Collective, do you recall that? 

A. Yes I was going through emails last week just refreshing myself and yeah 10 

there were throughout, I think throughout my whole period with all the 

different negotiations I undertook, there were times when people either 

refu – you know, decided they wouldn’t enter a collective in the first place 

or that once they were in, they weren’t going to go the same way and 

Ngāti Pāoa didn’t for instance sign the Tāmaki Collective with every other 15 

iwi but so there was a period where Ngāti Pāoa indicated they were going 

to walk from the Collective and I can’t remember how long that lasted. 

Q. Yeah and that was because of concerns about Tāmaki, wasn’t it? 

A. I believe, I believe so, I think there was a range of different things going 

on but yeah I’d have to, you’d have to put me to the, put the papers or the 20 

emails to me but it was certainly around Tāmaki, yeah. 

Q. And that never quite went away did it so you were asked for the letter that 

set out relative shares. 

A. Mmm, that’s right. 

Q. I’ll take you to that document just so we have it in front of us.  It’s 25 

333.21961.  And this is a letter to Hauāuru Rawiri and Mōrehu Wilson 

who were the negotiators at that time for Ngāti Pāoa and if we could just 

scroll down a little bit and you were asked about the Crown’s view on 

apportionment and the Crown has provided this percentage and this 

figure which appears in that letter, you see that there, 46 to 54%? 30 

A. Yep. 

Q. And then attaches a dollar amount to it.  So that says to me doesn’t it that 

the Crown had a view about what the relative interests were of the 
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Marutūāhu people within the area of being settled, otherwise the Crown 

wouldn’t have been able to provide that apportionment? 

A. Yes it does, yep. 

Q. And I assume that that apportionment is based on a range of things, such 

as your normal Crown criteria, land loss?   5 

A. Land loss, people, yeah. 

Q. And land loss in and of itself is a function of where people are identified 

as being – 

A. Where we know they were, yeah. 

Q. – and therefore who lost the land in a particular area, that’s fair isn’t it? 10 

A. Yes, yeah. 

Q. So it was possible for the Crown to make that assessment and indeed it 

had made an assessment or was prepared to make an assessment when 

it was asked that, that’s correct isn’t it? 

A. That’s right, yes. 15 

Q. Of course the Crown’s preference was that there be agreement but 

nevertheless it had this analysis that it could utilise which was based on 

looking at all of these factors including land loss and including who was 

where and whose interests were where, that’s correct isn’t it? 

A. Yes and you know we felt that it was, when we were asked to provide it 20 

you know there was a lot of debate about how much kind of to reveal of 

the Crown’s magical inner workings on these sort of things but it felt like 

that that was the right thing to do, so we did. 

Q. And this isn’t a criticism but the fact is that you had that material, you were 

able to make that assessment.  So we don’t know the precise basis but 25 

you were able to make that assessment of relative interest based on the 

criteria that the Crown applies, which includes land loss? 

A. That’s right, yes. 

Q. And in order to make an assessment of land loss, you need to know who 

lost the land and where they were? 30 

A. Yes. 

Q. And that sort of analysis is something that could’ve been applied or could 

be applied in a cross-claims type of discussion isn’t it? 

A. The inputs into that analysis, yes, yeah. 
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Q. Yes but also the analysis that led you to the inputs.  So you can’t make a 

land loss – 

A. Yeah yeah, of course yes so the historical – 

Q. – determination without knowing who lost and where they were? 

A. Yeah, yes. 5 

COURT ADJOURNS: 11.29 AM 
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COURT RESUMES: 11.46 AM 

CROSS-EXAMINATION CONTINUES:  MR MAHUIKA 

Q. If I go back to an earlier answer to one of my questions, the important 

thing about a collective is that everyone in the collective agrees and they 

move forward together, that’s correct isn’t it? 5 

A. That’s right, yes. 

Q. And issues such as this have been an obstacle to getting that agreement? 

A. Such as this issue about perceived – it’s been a bump in road. 

Q. Yes, so are you aware of the current situation with the Marutūāhu Deed 

of Sett – Deed?  I don’t think there’s a deed of settlement but the 10 

Marutūāhu Collective Deed? 

A. I’m aware that the Iwi Trust is wanting to talk about some of the 

commercial property allocations I think, I’m not 100% aware of the detail 

but I know there’s some still some questions there among, from the Iwi 

Trust as the mandated group for Ngāti Pāoa, yeah. 15 

Q. Well in fact the situation is that Ngāti Pāoa hasn’t initialled the Marutūāhu 

Collective Deed has it? 

A. Yeah it’s five years since I was a negotiator, so I think that yeah, I wasn’t 

sure whether it was initialled or signed but yep, I’ll take your word for that. 

Q. I’m glad you’re prepared to take my word. 20 

A. Generously. 

Q. And of course what has also happened is that Ngāti Pāoa has now 

entered into a conciliation agreement hasn’t it with Ngāti Whātua Ōrākei? 

A. Kawenata and conciliation agreement, yes. 

Q. Yes, about the recognition of each other’s respective interests? 25 

A. That’s right, yep. 

Q. And that wasn’t necessarily the case during the time when you were a 

negotiator, is that correct, or did that happen during your time? 

A. No it happened after my time.  Right at the start of my testimony I was 

asked about whether I’d worked for any other iwi and it was (inaudible 30 

11:48:52) that was initiated and I indicated that I did do some work for 

Ngāti Pāoa Iwi Trust on Point England in particular and the discussions 

over the kawenata between Ōrākei and Pāoa were happening at the 
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same time as I was doing this work on Point England and the earlier return 

of land bank properties.  I was, yeah and I was peripherally asked for my 

views. 

Q. And that has to create an issue doesn’t it that Ngāti Pāoa is now in a 

position which is aligned with Ngāti Whātua Ōrākei and hasn’t initialled 5 

the Marutūāhu Collective Deed, that’s a different circumstance that the 

Crown would now have to consider isn’t it? 

A. Yes, yep yep it’s – there’s been a lot of those sorts of circumstances in 

the time I’ve negotiated, so it’s a particular one but it’s one of many. 

Q. Yes but it’s a particular issue because of the iwi of Marutūāhu, Ngāti Pāoa 10 

is the one with strong interests in Tāmaki isn’t it? 

A. Is one – you know as I’ve said, Whanaunga have very strong interests as 

well. 

Q. Yes but Ngāti Pāoa has strong interests in Tāmaki, doesn’t it? 

A. Yes it does, yep. 15 

1150 

Q. And it’s the fact of those interests that enables you to have a Marutūāhu 

Collective arrangement covering such a broad area, isn’t it? 

A. That, ah, it’s probably not – in terms of the area covered, I think the iwi-

specific areas of interest, so it provides a depth of interest but I think if 20 

you look at the iwi-specific areas of interest for other Marutūāhu iwi such 

as Whanaunga, they would be similar to that wider Marutūāhu area of 

interest, so. 

Q. Yes but without Ngāti Pāoa’s participation, the connection into Tāmaki is 

at best considerably weakened, isn’t it? 25 

A. For Treaty settlement purposes or whakapapa or relationship purposes, 

what’s the con – 

Q. For the purposes of allocating redress within the Tāmaki area? 

A. Yes, with the caveat that as you know these settlements are always such 

a – you know it’s not as if the Crown had a large amount of assets to divvy 30 

out and make available in settlements, so it’s, so what was available was 

you know we scratched for what was available and the – you know if there 

was not a Ngāti Pāoa, we would still have, it doesn’t mean we would’ve 

not offered the redress, all of the redress that we offered.  I mean you 
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know it’s speculative really to – because as you know, settlements are 

just a small drop in the bucket of what we’d actually lost, so the Pāoa 

association certainly helped with identification of places of significance, 

particularly cultural ones but – 

Q. Well – sorry? 5 

A. Yeah, but I’m – yeah. 

Q. It changes the narrative though doesn’t it when you’re looking at Tāmaki, 

if you’re not including Ngāti Pāoa within that narrative? 

A. Yeah and Marutūāhu and Pāoa are, you know you can’t really change 

that narrative, they are, you know that’s a generations-long narrative, so. 10 

Q. But they still do have their same territories and they still do have the same 

area that they’re saying individual areas over which they exercise mana, 

don’t they? 

A. Yes. 

Q. And the Collective works on the basis that everyone is prepared to agree 15 

to combine their respective narratives for the purposes of doing the 

settlement? 

A. To combine their respective narratives, to an extent in order to secure the 

best possible redress package, I think, yeah. 

Q. And if you take one of them out, then that changes the narrative doesn’t 20 

it?  Inevitably because instead of having five you have four? 

A. Mhm. 

Q. And instead of having the same areas where there’s strength of 

association, you have a different association? 

A. You have a different association, yes. 25 

RE-EXAMINATION:  MR WARD 

Q. Mr Dreaver, you were asked this morning about timeframes for 

negotiations and OTS objectives and work programmes.  What was the 

chief Crown negotiator’s role within OTS for setting – how did the chief 

Crown negotiator engage with those matters during your time? 30 

A. Probably a range of different ways.  I mean for me there was my direct 

relationship with the Minister and other ministers where I was able to give 

my senses to the negotiating realities on the ground and what was 
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feasible in terms of reaching agreements.  I also, chief Crown negotiators 

all got together in a – we had a regular meeting, I don’t know what the 

collective noun for chief Crown negotiators was but we met once every 

two or three months in Wellington with the senior management of the 

Office of Treaty Settlements and always met with the Minister and 5 

sometimes with the Prime Minister or Minister of Finance as well and that 

was an opportunity to share experiences and advice and talk about 

strategic matters, including where resources were directed and what the 

strategic negotiation priorities were. 

Q. And when undergoing those tasks, were you working within OTS or is 10 

there, you functionally operate separate in some way? 

A. I think my accountability was always to OTS so but it’s a, the CCN role, 

the chief Crown negotiator role was explicitly – you know I think there was 

a deliberate decision and we’ve probably evolved over time and I was 

probably one of the people who helped to shape that role but there was 15 

two lines of – you know, I did have a direct line to the Minister and that 

was important for my relationship with the iwi, that they knew that I had a 

direct line to the Minister but I also – you know it’s not like we had – yeah 

well the advice to the Government on settlement priorities, the Minister 

on settlement priorities came from Kevin Kelly the director of OTS and I 20 

was an input into that, you know my views along with other chief Crown 

negotiators were an input to that process.  

Q. Last week you were asked in relation to the early period of the Tāmaki 

Collective and the iwi-specific negotiations after that about those 

negotiations and timeframes for them and you noted that some iwi wanted 25 

to move faster in iwi-specific negotiations than others.  Who wanted to 

move more quickly at that early stage? 

A. So bearing in mind that I had responsibility for Kaipara and Hauraki, as 

well as core Tāmaki, so Ngāti Manuhiri was particularly keen to move 

quickly and that came down to the leadership of Laly Haddon, and so we 30 

moved to an Agreement in Principle within three months of starting to talk 

to them, so the basic shape of their Treaty settlement was negotiated in 

three months.  I didn’t get from other iwi a desperate, I don’t recall being 

told “We’re in a great rush,” but certainly Ōrākei were clear they wanted 
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to get to their settlement without undue delay.  So Ōrākei were driving 

quite, you know, determinedly towards getting to their, you know, towards 

completing their settlement.  So Ōrākei and Manuhiri, possibly to a lesser 

extent Kawerau ā Maki started fast and then slowed down for a little bit. 

Q. What might shape the change any views that iwi might have about speed 5 

for now and then we’ll have to slow down? 

A. Particularly difficult issues.  So with Kawerau ā Maki, we really were held 

up for – you know we paused for close to two years or maybe a year and 

a half over recognition, I think this is probably a good example, recognition 

of their interests in a kāinga which had been their place of residence for 10 

some time, a kāinga in the Woodhill Forest where they felt, where they’d 

basically been, they’d been driv – their land had been taken from them 

for sand dune reclamation and this was in the forest which was otherwise 

to be transferred to Ngāti Whātua o Kaipara.  Kawerau ā Maki said: “We’ll 

we’re happy with the rest of our Treaty settlement but it is critical for our 15 

ancestors, it’s only three generations ago that we were driven from 

Kōpironui in Woodhill Forest down to Te Henga before we were driven 

out of there by the dams.   

1200 

And so they were not prepared to agree a settlement until it included the 20 

ability for them to reclaim the hectare or two there.  Ngāti Whātua Kaipara 

were very reluctant to see Kawerau a Maki secure land in what they 

considered to be their area and ultimately we, over a two year period, we 

ended up with an agreement to go the Māori Land Court for a 

determination over who had customary, you know, we kind of defined a 25 

bespoke Māori Land Court process.  And so it was only then, and even 

then with reluctance, that Kawerau ā Maki proceeded.  They felt that we 

should have just transferred the land to them without forcing them through 

this process.  And in the end Ngāti Whātua Kaipara started the process 

and then withdrew and agreed by consent for the determination in favour 30 

of Kawerau ā Maki.  So that’s an example of the sort of reason why a 

settlement might have started fast and then slowed down. 

Q. You were asked some questions last week about – 



1639 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

THE COURT ADDRESSES MR WARD – MICROPHONE (12:01:38) 

RE-EXAMINATION CONTINUES:  MR WARD 

Q. You were asked some questions last week, Mr Dreaver, about the nature 

of interests relating to redress and there was reference to historical 

interests as a category of interests.  When groups in negotiation describe 5 

their interests, how many stop that description at 1840? 

A. I don’t recall any stopping that description at 1840. 

Q. So what time period would they cover? 

A. Pretty close to the present.  So, you know, with, if I give that example of 

Kōpironui and Kawerau a Maki, it’s, you know, they would still – 10 

Te Warena Taua would still go to Kōpironui to pay its respects to his 

ancestors who lived there and Te Warena’s just turned 60.  But another 

example would be the – I was talking about Ngāti Whanaunga and 

Te Horeta te Taniwha and his visits to Mrs Martin and then there was the 

tauā of Marutūāhu iwi to Blackett’s Point, to Mechanics Bay, in about 1860 15 

something to sort of avenge what they thought was some police brutality 

of one of their members.  So those sort of events were regularly relayed 

to me as evidence of ongoing association, even if it’s not permanent, but 

ongoing connection with land and places beyond 1840. 

Q. How did iwi when they were describing their interests treat the importance 20 

of written archival sources compared to oral traditions? 

A. I don’t think they diminished the written archival sources but they would 

certainly say that those sources told a story and a story which may or may 

not have, you know, if it was part of the narrative but they particularly 

where those written archival materials came, you know, say from the 25 

Native Land Court or, you know, they would say, well, you can’t put too 

much credit on that because there were political – iwi political and wider 

political considerations at play.  So they, not saying they ignored them, in 

fact sometimes they relied on written historical material, but they regarded 

those as part of the wider narrative. 30 
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QUESTIONS FROM THE COURT:   

Q. Mr Dreaver, I have just a couple of questions of my own and some of 

them may have been covered in your answers to others but they’re getting 

a bit blurry for me now and I’m glad I have the assistance of the record.  

Just in relation to the Gladstone redress as an example, I’m taking it that 5 

the analysis of Marutūāhu historical connections or associations with that 

property was considered sufficient, so there’s sort of a threshold that you 

get to? 

A. Yes, and it took a little while to get to that sufficiency but, yes, that was 

where – that and then layering on top those sort of oral narratives which 10 

Mr Ward was possibly adverting to. 

Q. And then there’s an additional variety of other considerations including 

the wider political considerations that you were asked about and 

presumably, but this is my question, one of those considerations is the 

Ōrākei claim to mana whenua, was that claim considered and weighed 15 

against, or would it have been generally weighed against the notion of the 

historical or customary association, or was that just one in a wider mix, if 

you like? 

A. It was a pretty important factor throughout really from the start we sort of, 

you know, I knew that it was, you know, as the crow flies very close to 20 

Ōrākei though at the time, you know, 1840, it wasn’t, you had to walk all 

the way around and probably not that far, you know, compared to taking 

the waka across to Devonport that particularly far.  But it was certainly – 

it wasn’t like one of 30 or – it was a very significant factor in, you know, 

and the whole history of Taurarua Pā and, you know, the different layers, 25 

you know, different times that – the importance of that pā to Ngāti Whātua 

Ōrākei but the fact that other iwi had been there and the fact that it wasn’t 

actually on the pā site, we looked very carefully and sort of where 

compared to the Ōrākei Block itself Gladstone lay, so there was a lot of 

consideration around that.  But near the – certainly towards the end of my 30 

time as Chief Crown Negotiator the things that were determining the final 

shape of that Gladstone Park redress were increasingly the views of the 

Parnell community and one or two particularly vocal members of 

Auckland Council who weren’t happy to have their locality any part of, you 
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know, what was important to them owned by an iwi group particularly one 

that might, you know, in some of their views, knock down the tennis courts 

and put a multi-storey housing complex.  So some of those sort of things 

around, you know, there’s a lot of that type of nuance in those memos 

that Mr Hodder was drawing to my attention which made it a multiply 5 

complicated piece of redress. 

Q. Actually just in relation to that, there was a memo that Mr Hodder took 

you to, I don’t think we need to go there, unless you want to, but it’s the 

February 2015, late February 2015 report which attached the I think it was 

a draft historian’s annex.  As I understood one of the things you said, the 10 

annex would have gone to the Minister before the report? 

A. I think there was a mem – from what I could see just from the dates it 

looked as if – this was when the Minister had a couple of things – actually 

I’m trying to get my feel with it about the – I think it was about the Ōrākei 

association, trying to remember how much of that wider political Parnell 15 

community stuff was at stake.  But, yes, the Minister would have – it was 

when he’d sort of seen a draft report and wanted to get some direct 

advice, unfiltered advice from the historians, so he, I want to see this 

myself.  So he was very keen to inform himself directly rather than have 

it come through a sort of a QA process and Office of Treaty Settlements. 20 

1210 

Q. Do you recall whether the Minister would have provided any feedback 

about the draft advice before he received the final report? 

A. I don’t think he provided any feedback on the draft advice, no. 

Q. So my impression so far is that the distinction that the Crown makes 25 

between cultural and commercial redress affects the extent to which it 

takes into account overlapping interests, is that fair? 

A. I think that’s fair.  I think that’s fair, yes, yeah.  It’s not an enormous, you 

know, orders of magnitude difference but it just means you’re super 

careful when making a cultural redress decision to be clear that there’s a 30 

valid cultural basis for making a transfer and, yeah, and not charging for 

it. 
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Q. Based on your understanding that you’ve picked up through negotiations, 

do you think it’s likely that that distinction between commercial and 

cultural redress holds up from a perspective of tikanga Māori? 

A. I think in most cases it does.  There’s a lot of commercial redress which 

is held for a matter of days upon transfer.  In fact Ngāti Pāoa they received 5 

a lot of commercial redress in the form of land bank properties on the 

North Shore where you will recall they have strong associations, and the 

rest of the Marutūāhu iwi were comfortable with the vast bulk of land bank 

properties being allocated to Ngāti Pāoa.  And three years ago the Crown 

agreed to, you know, so they got the bulk of them because of their – within 10 

Marutūāhu, because of their strong association on the North Shore.  But 

three, four years ago they managed to, with my help post my negotiator 

role, persuade the Crown to transfer them early and do a back to back 

sale of them so they’ve already sort of been through the process and 

made quite a significant, I was going to say killing, it’s not the right word, 15 

made a significant profit on that transaction.  But also on the North Shore, 

there’s, you know, I think it’s the Kennedy Park Reserve up near Castor 

Bay or somewhere which is a piece of cultural redress which is a former 

pā site where there’s no way in the world they would ever, you know, ever 

wish to transfer that just because of the significance to Ngāti Pāoa of that 20 

site.  So my sense is that people don’t wave commercial redress around 

as a cultural weapon. 

Q. Thank you.  I’ve just got the one final question and it’s more – where 

you’ve got one or two properties that are the subject of a pending 

settlement which is subject to overlapping interests or claims, does that 25 

really need to hold up a whole settlement, or might there be mechanisms 

for them to be parked even post settlement deed for further negotiation 

between the claimants? 

A. I think it depends on the property and the situation, Sir.  I think that – and 

it depends what you’re trying to – what the iwi themselves in particular 30 

are trying to achieve through settlement.  So some iwi are happy to take 

the vast bulk of a settlement early and have other issues addressed later.  

Tauranga Moana’s a case in point where Ngāi Te Rangi and Ngāti 

Ranginui and Ngāti Pūkenga received the vast bulk of their settlement, 
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the cash and the land and they were going to receive the Tauranga 

Moana redress sharing that with Hauraki when they became disgruntled 

with the Hauraki proposed recognition and within Tauranga Moana they 

said we now – we want to put that on hold and address that later.  And I 

mean in a sense the Crown had no choice by then because they’d already 5 

agreed to transfer the other bits and pieces.  On the other hand, if an 

element of redress is absolutely critical to achieving the sense of closure 

for an iwi, then they may be really reluctant to sign a deal on that basis, 

and I talked before about that different parts of your body, like you have 

your heartland but – and someone may say, well, it’s just a postage stamp 10 

on the end of your fingertip but there are some iwi who will say to me, 

well, why should we chop off our finger, you know, why do we have to do 

that, it’s still our history.  So iwi will sometimes say we just can’t – we can’t 

do that and we don’t trust – because we don’t trust we’re ever actually 

going to resolve this issue, it will never – we will never get what’s 15 

important to us.  In other situations they may say, oh well, if you don’t 

force us to sign a full and final, we’ll just sit around and we’ll still be here 

in a generation’s time.  So, sorry, that’s a very long – 

Q. I understand. 

A. – meandering response but it’s, I think it varies. 20 

QUESTIONS ARISING:  MR MAHUIKA 

Q. I’m reluctant to draw things out but I do have a couple of questions.  The 

property you were talking about on the North Shore, the reason Ngāti 

Pāoa got that is because it is an area where they have strong interest, 

isn’t it? 25 

A. That’s right, yes. 

Q. And it’s not necessarily the case that iwi distinguish between commercial 

and cultural redress in the way that you’re suggesting? 

A. I think I was talking about the way they may treat the property following 

receipt. 30 

Q. Yes.  But it’s not necessarily the case that they would do that? 
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A. They may hold on to property which is commercial property in order to I 

suppose do the modern, you know, if, it might be culturally important 

because it was a place of trading for instance.  So, yeah. 

Q. Or it might be culturally important because you have an imperative to get 

back land in an area where you don’t have any? 5 

A. It may – and it may be that the only land that’s available is land that, you 

know, it’s not a reserve but it happens to be a naval house or something, 

or a naval block, you’re correct, yes. 

Q. Because, as you say, these are different ways you said it in your evidence 

on Friday, there’s a distinction between cultural and commercial property 10 

and that cultural property is often gifted, commercial property you have to 

pay for? 

A. That’s right, yes. 

Q. So part of the distinction is actually the mechanism by which you acquire 

it as opposed to the connection with the different site?  There may be a 15 

difference but it’s not necessarily the case, is it? 

A. Not necessarily.  It generally holds true but not necessarily always, yeah. 

Q. Well, because if you’ve reached a cap you’re going to have to buy it and 

it will be commercial redress, won’t it? 

A. Yeah, well, yeah.  So we couldn’t, for instance, gift the naval housing 20 

blocks which are valued at, you know $40 million each sort of thing. 

WITNESS EXCUSED 
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MR WARD CALLS 

SUSAN KIRI LEAH CAMPBELL (AFFIRMED) 

Q. For the record Ms Campbell, can I confirm that your full name is 

Susan Kiri Leah Campbell? 

A. Yes. 5 

Q. And in these proceedings, you’ve filed an affidavit dated 

13 October 2020, is that correct? 

A. Yes. 

Q. Thank you Ms Campbell and I’d ask that you read your affidavit from 

paragraph 1 please. 10 

A. Okay. 

 

AFFIDAVIT OF SUSAN KIRI LEAH CAMPBELL 

1. I am the Regional Director, Te Waenga, and the Acting Regional Director, 

Te Raki in Te Kahui Whakatau within the Office for Maori Crown Relations 15 

-Te Arawhiti. I have held these roles since March 2017 and June 2018 

respectively, noting up until 1 January 2019 these positions sat within the 

Office of Treaty Settlements (OTS) as part of the Ministry of Justice. I 

previously held the position of Deputy Director, Negotiations at OTS from 

March 2014. 20 

 

2. Prior to my employment at OTS, I was employed by the Crown Forestry 

Rental Trust for 18 years, where I worked with iwi groups to progress the 

settlement of their Treaty of Waitangi claims. 

 25 

3. In my role as Regional Director, Te Waenga, I provide direction and 

oversight to a team responsible for providing advice relating to policy, 

negotiations and implementation of Treaty of Waitangi claims in the Te 

Waenga region. This stretches from Tamaki Makaurau in the north to 

Tauranga Moana in the south-east, Waikato-Tainui and south to 30 

Maniapoto, and includes the Hauraki area. 

 

4. Since March 2014, I have worked on a number of negotiations with 

Tamaki Makaurau iwi, with involvement in and oversight of the Crown's 



1646 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

negotiations with the Marutūāhu Iwi Collective ("the Marutūāhu 

Collective") (since June 2015) and Te Ākitai Waiohua ("Te Ākitai") (from 

March-December 2014 and again since March 2017). 

 

5. I am authorised to provide this affidavit on behalf of Te Arawhiti. 5 

 

Matters covered in this affidavit 

6. This affidavit covers my knowledge and experience of the Crown's Treaty 

settlement negotiations with the Marutūāhu Collective and Te Ākitai, since 

June 2015. The affidavit of Mr Michael Dreaver (who held the role of Chief 10 

Crown Negotiator from July 2009 to May 2015) covers the Crown's 

negotiations with the Marutūāhu Collective and Te Ākitai prior to these 

dates I note that I did not have personal involvement with the Crown's 

negotiation with Te Akitai from January 2015 to March 2017. My evidence 

in respect of that period is based on my review of relevant OTS 15 

documentation. 

 

7. I have attached to this affidavit a document bank of supporting papers 

(SKLC-Y'). All documents referred to within my affidavit are included in 

that document bank. 20 

 

Summary of current status of negotiations with Marutūāhu Collective and 

Te Ākitai 

8. The current status of the Crown's negotiations with Marutuahu Collective 

and Te Akitai is set out in the table below: 25 

 

Deed  Last settlement milestone  Next milestone in 

settlement process 

Marutuahu Collective  Deed initialled on 26 July 

20181 
Sign deed (binding on the 

parties) 

Te Akitai  Agreement in Principle 

signed on 16 December 2016 

Initial deed (non-binding on 

the parties) 
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WITNESS: 

I should say this is at the date of the affidavit, since that time in December 2020, 

Te Ākitai and the Crown have initialled a deed of settlement.  The status for 

Marutūāhu Collective settlement is the same as in the table. 

 5 

Status of negotiations with Marutuahu Collective and Te Akitai when I 

became involved 

 

WITNESS: 

So this section deals with Marutūāhu. 10 

 

Marutuahu Collective negotiations 

9. The Marutuahu Collective comprises Ngati Paoa, Ngati Maru, Ngati 

Tamatera, Ngaati Whanaunga, and Te Patukirikiti. These five closely 

related iwi have interests from the Mahurangi coast in the north to the Bay 15 

of Plenty in the south and make up about 70 per cent of the approximately 

10,000 people who identify as Pare Hauraki.' All five iwi are members of 

Nga Mana Whenua o Tamaki Makaurau (the Tamaki Collective) and 

benefit from shared cultural and commercial redress in Tamaki Makaurau 

provided through the Nga Mana Whenua o Tamaki Makaurau Collective 20 

Redress Deed. 

 

10. I became involved in the Marutuahu negotiations in June 2015. At this 

point, Mr Dreaver had recently ceased in the role of Chief Crown 

Negotiator and Mr Rick Barker had been appointed as Lead Crown 25 

Negotiator. 

 

11. Negotiations with the Marutuahu Collective were on hold at that point, due 

to several of the Marutuahu iwi (and other Hauraki iwi) commencing 

Waitangi Tribunal proceedings on a negotiation matter concerning the 30 

Tauranga Moana Framework. The focus of the team that came under my 

responsibility at that time was on progressing negotiations with Hauraki 

iwi not affected by the Tribunal proceedings, particularly Ngai Tai ki 
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Tamaki, Ngati Paoa, Ngaati Whanaunga, Ngati Rahiri Tumutumu and 

Ngati Hei. 

 

12. By the time I became involved in the Marutūāhu negotiations, the Crown 

had already signed a Record of Agreement with the Marutūāhu Collective 5 

in May 2013 and a formal overlapping interests engagement process had 

followed (and there had been earlier discussions and disclosures with 

overlapping groups). I was advised Ngati Whatua Orakei had not formally 

communicated any objections during that process, but had subsequently 

raised objections at the end of 2014. OTS officials had not received any 10 

comments from Ngati Whatua Orakei raising objections, either verbally or 

in writing, prior to November 2014. I understood, however, that Mr Dreaver 

had had some phone contact with Ngati Whatua Orakei in late 2013, in 

response to queries raised by Ngati Whatua Orakei as to whether 

Gladstone Park was inside the Orakei Block as part of the 2013 15 

engagement process with overlapping groups following the Record of 

Agreement. 

 

Te Akitai 

13. Te Akitai are a small iwi whose interests centre on Mangere and the wider 20 

south Auckland area. Te Akitai also claim interests across a wider area 

extending from the Waikato River in the south to the Whangaparaoa 

Peninsula and Kaipara Harbour in the north. 

 

14. Te Akitai are a beneficiary of the Waikato Raupatu Claims settlement and 25 

the Waikato Raupatu (River) settlement. Te Akitai are a member of the 

Tamaki Collective and benefit from shared cultural and commercial 

redress in Tamaki Makaurau provided through the Nga Mana Whenua o 

Tamaki Makaurau Collective Redress Deed. 

 30 

15. I became involved in the Te Akitai negotiations in March 2017. At that 

point, Mr James Willis was (and remains) the Chief Crown Negotiator for 

these negotiations. Mr Willis commenced as Chief Crown Negotiator in 

February 2016, taking over from Mr Dreaver. 
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16. The focus of the team that came under my responsibility at that time was 

on engagement with overlapping groups about the agreement in principle 

the Crown and Te Akitai had signed in December 2016. 

 5 

Negotiations with the Marutūāhu Collective 

17. In this section of my evidence, I describe: 

 

17.1 the Crown's resumption of negotiations with the Marutūāhu Collective 

in late 2015; 10 

 

17 .2 the Crown's engagement with Ngati Whatua Orakei on the proposed 

Marutūāhu Collective redress in March 2016; 

 

17.3 the Crown's consideration of overlapping interests with respect to the 15 

proposed Marutūāhu Collective redress from March to May 2016, 

including OTS officials' recommendations to the Minister for Treaty of 

Waitangi Negotiations to make preliminary and final decisions on 

overlapping claims between Marutūāhu and Ngati Whatua Orakei and to 

maintain the proposed Marutūāhu redress; and 20 

 

17.4 the Crown's correspondence with Ngati Whatua Orakei from October 

2016 to July 2018, leading up to the initialling of the Marutūāhu Iwi 

Collective Redress Deed (the Redress Deed) on 26 July 2018. 

 25 

18. In summary, following the commencement of these proceedings by Ngati 

Whatua Orakei in August 2015 the Crown continued to encourage 

Marutūāhu and Ngati Whatua Orakei to meet to discuss their overlapping 

interests, with a view to reaching agreement. The Crown also continued 

to engage directly with Ngati Whatua Orakei, providing updates on the 30 

negotiations and seeking their views on the proposed Marutūāhu 

Collective redress. In March 2016, Ngati Whatua Orakei indicated that it 

did not intend to further discuss overlapping interests while the matter was 

before the Court. By late March 2016, the Minister considered sufficient 
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opportunities had been given to the groups to meet, and he informed Ngati 

Whatua Orakei of his intention to proceed to make a preliminary decision 

on overlapping claims. 

 

19. In April 2016, the Minister made a preliminary decision to maintain the 5 

proposed redress for Marutuahu, having reached the view that the 

Marutuahu Collective had historical interests in Tamaki Makaurau, and the 

redress offered was appropriate and fair in light of those interests. Ngāti 

Whātua Ōrākei was advised of this decision and was invited to provide a 

response. In May 2016, having received no response from Ngati Whatua 10 

Orakei, the Minister proceeded to make a final decision to confirm the 

preliminary decision. The Redress Deed was eventually initialled in July 

2018. 

 

Resumption of negotiations with the Marutuahu Collective 15 

20. The Crown re-engaged with the Marutuahu Collective in late 2015, 

following the adjournment of the Tribunal proceedings that had led to the 

negotiations being paused. 

 

21. On 20 November 2015, Mr Barker, OTS officials (including me) and 20 

Marutuahu representatives met to discuss the approach to completing 

negotiations, including the overlapping claims process.3 During that 

meeting, I noted that Ngati Whatua Orakei had raised concerns about all 

redress offered to the Marutuahu Collective in central Auckland, and that 

the Crown had advised Ngati Whatua Orakei that they do not have an 25 

automatic right to veto redress in this area. I also noted the Crown 

considered it likely Ngāti Whātua Ōrākei would amend its High Court 

proceeding (irritated in August 2015 in relation to redress offered to Ngati 

Paoa) to also challenge the proposed Marutuahu redress, and that the 

Crown was considering its overlapping claims approach in light of this.4 30 

22. On 8 December 2015, OTS officials briefed the Minister on a proposed 

approach to concluding negotiations with the Marutuahu Collective.' The 

briefing noted that the process for selecting the "vast majority of redress" 

for the Marutuahu Collective's redress offers was complete, and noted the 
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key outstanding issues.6 A further briefing was provided to the Minister in 

early February 2016, on the key outstanding negotiation issues for 

Marutdahu,7 which relevantly included the final position on redress 

offered at Gladstone Park; and the resolution of overlapping claims with 

Ngati Whatua Orakei. 5 

 

23. In relation to the Crown's offer of further cultural redress at Gladstone Park 

(this was an offer to vest the land underlying the Gladstone Park Tennis 

Club and Early Childhood Centre in the Marutūāhu Collective, subject to 

conditions), OTS officials commented that withdrawing this redress (while 10 

maintaining the offer to vest 97 and 110A Gladstone Road in the 

Marutūāhu Collective) would remove a "significant barrier to resolving 

overlapping claims". Officials recommended withdrawing the offer while 

maintaining the balance of the redress. This recommendation was 

accepted. On 12 February 2016, the Minister wrote to Marutūāhu 15 

informing them of the Crown's withdrawal of further cultural redress at 

Gladstone Park. The letter advised that this did not affect the Crown's offer 

to vest the Fred Ambler lookout site in Marutūāhu.9 

 

24. On 24 February 2016, Mr Barker wrote to the Marutuahu Collective 20 

outlining the Crown's standard overlapping claims process, and the 

Crown's proposed approach to concluding overlapping claims with Ngati 

Whatua Orakei.10 Mr Barker advised that the Minister had offered to 

facilitate a meeting between Marutuahu and Ngati Whatua Orakei in the 

hope of reaching a mutually acceptable outcome. Mr Barker advised that, 25 

as a next step, he would engage with Ngati Whatua Orakei about the 

proposed process to conclude overlapping claims. He also invited 

Marutuahu to provide any comments on the process he had outlined, and 

advised that he would update Ngati Whatua Orakei on the proposed 

process, and if any issues could not be resolved or groups did not agree 30 

to engage in a facilitated approach then the Minister would be asked to 

make a preliminary decision. Mr Barker described seeking preliminary 

decisions as "a path of last resort."11 
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Engagement with Ngati Whatua Orakei on Marutuahu Collective redress 

Crown writes to Ngāti Whātua Ōrākei proposing a meeting with Marutūāhu 

25. On 4 March 2016, Mr Barker wrote to Ngāti Whātua Orakei to advise that 

negotiations had recommenced with the Marutuahu Collective, that part 

of the redress offer for Gladstone Park had been removed, and to seek 5 

Ngāti Whatua Orakei's views on the feasibility of a meeting with 

Marutuahu to discuss overlapping interests.12 The letter set out the 

proposed redress offered to Marutuahu within the area in which a right of 

first refusal (RFR) had been offered to Ngāti Whātua Orakei in its 2006 

agreement in principle (AIP) with the Crown (the "2006 RFR area"): 35 10 

Grafton Road, the Boston Road Probation Centre, school sites (Auckland 

Grammar, Epsom Girls Grammar, Remuera Intermediate, Ponsonby 

Intermediate, Parnell Primary School), land administered by NZTA at 

Mechanics Bay, and 97 Gladstone Road (the Fred Ambler lookout site) 

and 110A Gladstone Road. 15 

 

26. The letter recorded the Crown's understanding that Ngāti Whātua Orakei 

and the Marutuahu Collective "have been unable to resolve any of the 

overlapping concerns" and advised the Crown was considering the next 

steps to conclude overlapping claims between Ngāti Whātua Orakei and 20 

Marutuahu. 

 

27. I note here that, contrary to [235] and [237] of Ngarimu Blair's brief of 

evidence dated 2 June 2020, this letter was not sent to Ngāti Whātua 

Orakei "immediately" following a meeting between the Minister and Ngāti 25 

Whātua Ōrākei, "in the course of a fortnight". The meeting with the 

Minister referred to in Mr Blair's evidence in fact took place a year earlier, 

on 3 March 2015.13 Correspondence and engagement between the 

Crown and Ngāti Whātua Ōrākei took place in the intervening period. 

 30 

28. On the same day (4 March 2016), Mr Barker also wrote to the Marutuahu 

Collective confirming the redress offered to Marutuahu that was opposed 

by Ngāti Whātua Ōrākei.14 
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Marutuahu writes to Ngāti Whātua Ōrākei about willingness to meet 

29. On 11 March 2016, Paul Majurey, Chair of the Marutuahu Collective, 

emailed Phillip Davis (then the Chair of the Ngāti Whātua Ōrākei Trust 

Board) asking whether Ngati Whatua Orakei would be willing to meet with 

Marutuahu.15 Mr Majurey advised that the Crown had offered to attend 5 

the hui and that Marutuahu supported that approach. Mr Majurey stated 

that "[w]e are close to finalising negotiations and this take needs to be 

completed in a timely fashion". 

 

30. On 19 March, with no response received to Marutuahu's request for a 10 

meeting with Ngati Whatua Orakei, Mr Majurey advised Marutuahu were 

looking forward to the Minister's overlapping claims decision.16 

 

Ngāti Whātua Ōrākei responds 

31. Ngāti Whātua Ōrākei responded (on 22 March 2016) that as Marutuahu 15 

had joined its High Court proceedings against a Crown offer to Ngati Paoa 

as a defendant, the negotiations with Marutuahu should be paused." Ngati 

Whatua Orakei said it did not intend to further discuss the overlapping 

interests matters with the Marutuahu Collective or the Crown while those 

matters were before the Court, as in Ngati Whatua Orakei's view any 20 

discussions might compromise its position in that proceeding. 

 

Consideration of overlapping interests and advice to Minister in relation 

to Marutuahu redress 

32. On 11 March 2016 Marutuahu met with the Minister to discuss the 25 

historical interests of Marutuahu in the Tamaki Makaurau region.18 I 

attended this meeting. This was the meeting the Minister initially sought 

to hold following his meeting with Ngati Whatua Orakei in March 2015, but 

which did not go ahead at that time. At the meeting, the Marutuahu 

Collective explained their historical associations to Tamaki Makaurau by 30 

referring to the events that brought Marutuahu iwi to Tāmaki, the pitched 

battles fought throughout the Tamaki region and the significant sites 

associated with those events. The Marutuahu Collective stated that, since 

then, the people of Marutūāhu have remained in Tāmaki Makaurau. 
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33. On 24 March 2016, OTS officials recommended to the Minister a final 

attempt be made to invite Marutuahu and Ngati Whatua Orakei to meet to 

discuss overlapping interests. The Minister did not agree with that 

recommendation, considering that "enough opportunities" had been 5 

provided.' 

 

Minister signals intention to make preliminary decision (March 2016) 

34. On 31 March 2016, the Minister informed Ngati Whatua Orakei of his 

intention to make a preliminary decision given Ngati Whatua Orakei had 10 

stated their position that they did not intend to engage in further 

overlapping claims discussions with the Marutuahu Collective or the 

Crown given their High Court proceedings 20 In addition, Mr Barker wrote 

to Ngati Whatua Orakei in response to the letter of 22 March.21 Mr Barker 

acknowledged the objection to Marutuahu redress within what Ngati 15 

Whatua Orakei refer to as their 2006 RFR area but noted the High Court 

proceedings did not prevent the Crown negotiating with Marutuahu. Mr 

Barker stated the Crown's view that the best approach was for the Minister 

to make a preliminary decision. 

 20 

35. On 31 March 2016, the Minister also wrote to Marutuahu to advise that he 

intended to make a preliminary decision, in light of the absence of a 

response from Ngati Whatua Orakei in respect of Marutuahu's request for 

a meeting. The Minister said he would advise Marutūāhu of his preliminary 

decision in April 2016.22 25 

 

Ngāti Whātua Ōrākei’s response (April 2016) 

36. On 1 April 2016, Ngati Whatua Orakei responded to the Minister's letter of 

31 March, re-stating their objections to the Crown continuing negotiations 

with Marutuahu.23 30 

 

Minister makes preliminary decision on overlapping claims between Marutūāhu 

and Ngāti Whātua Ōrākei (April 2016) 
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37. On 22 April 2016, the Minister made a preliminary decision on overlapping 

claims between Marutuahu and Ngati Whatua Orakei. The Minister 

agreed to maintain the redress outlined on 4 March 2016.24 

 

38. In the briefing paper prepared by OTS officials for the Minister, officials 5 

commented that they did not consider Ngati Whatua Orakei's objections 

to the proposed redress to be justified "because the Crown considers 

other iwi have interests in central Tamaki Makaurau and [officials] do not 

recognise the `2006 proposed RFR area"'. Officials referred to advice 

provided to the Minister in February 2015 about the interests of Marutuahu 10 

in Tamaki, which had been prepared by an OTS historian.21 

 

39. The same OTS historian also reviewed the advice (prepared by OTS 

analysts) recommending the Minister make a preliminary decision. I 

understand this was a process that had been used throughout these 15 

negotiations, whereby analysts were often advised by historians as they 

wrote reports on redress and overlapping interests. Historians were 

drawing on a range of secondary and primary sources in providing advice 

to the negotiations team, which are detailed in the evidence of Mr Michael 

Macky. 20 

 

40. OTS officials commented in the briefing paper that "the Crown does not 

need to determine Ngati Whatua Orakei's mana whenua in order to 

maintain this position"." Officials also stated that the Crown had not 

applied a "layers of interest" concept in offering redress to the Marutuahu 25 

Collective in central Tamaki Makaurau. Rather, the Crown had offered 

cultural redress "based on an assessment of historical and cultural 

interests", while commercial redress had been offered by identifying 

"opportunities the Crown is able to provide within the area the [Marutuahu] 

Collective has interests".27 Further, officials advised that:28 Crown 30 

redress offers are generally guided by first determining whether  group 

has an historical and cultural interest, and whether the redress under 

consideration is commensurate with that interest. It was on this basis the 
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Collective was offered one cultural site and the opportunity to purchase 

up to nine commercial sites in central Tamaki Makaurau. 

 

41. Officials considered the offer to be "commensurate to the Collective's 

interests" having regard to a range of factors (including the existence of 5 

previous agreements, parity, fairness, historical interests and the 

availability of redress) and reiterated in the briefing that the Crown is not 

required to take a position on the mana whenua of Ngati Whatua Orakei. 

We advised the Minister the same approach was taken when developing 

Ngati Whatua Orakei's Treaty settlement.29 That is, there was 10 

consideration of the interests of the settling group, whether they warranted 

redress (and if so, what type of redress), the interests of other groups in 

the area and what redress was available in relation to all of those interests. 

 

42. I am aware that Ngati Whatua Orakei had at several points in the past 15 

expressed the view that its interests in central Tamaki Makaurau made 

providing exclusive redress to other groups inappropriate. I am aware that 

Ngati Whatua Orakei sought certain arrangements and commitments from 

the Crown during its negotiations towards a deed of settlement following 

the Tamaki Makaurau Settlement Inquiry that would ensure no other group 20 

would receive redress within the Orakei Block or the central Tamaki area, 

but that these arrangements or commitments were not agreed by the 

Crown. 

 

43. The Crown has been clear since the findings of the Tamaki Makaurau 25 

inquiry that it needed to consider all interests within an area. In the case 

of the Marutūāhu Collective's interests in the central Tamaki area, officials 

recommended that the Marutūāhu Collective had interests to support the 

redress offers made for a small cultural redress vesting area and the 

commercial redress opportunities, consistent with the approach taken by 30 

the Crown to commercial and cultural redress in all Treaty settlement 

negotiations. 

 



1657 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

44. In respect of Ngati Whatua Orakei's view that its interests made providing 

exclusive redress to other groups inappropriate, officials advised the 

Minister that "the Crown has not recognised an exclusive area of interest 

for Ngati Whatua Orakei and has never given undertakings that redress 

would not be provided to other iwi in this area".30 The briefing paper 5 

referred to a memorandum sent by the former Chief Crown Negotiator Mr 

Dreaver to Ngati Whatua Orakei and others on 27 September 2011, prior 

to Ngati Whatua Orakei initialling their deed of settlement, which advised 

that no iwi would have a veto right over the redress of other iwi in Tamaki 

Makaurau.31 Upon reviewing the briefing, the Minister asked for, and was 10 

given a copy of the 27 September 2011 memorandum. 

 

45. On 22 April 2016, the Minister wrote to Ngāti Whātua Ōrākei informing 

them of his preliminary decision.32 He invited Ngāti Whātua Ōrākei to 

provide any further information within two weeks. No response was 15 

received by the Minister within this timeframe. Minister maker final 

decision on overlapping claims between Marutūāhu and Ngāti Whātua 

Ōrākei (May 2096) 

 

46. On 12 May 2016, the Minister made a final decision to confirm his 20 

preliminary decision. The relevant briefing paper from OTS officials to the 

Minister stated that no further information had been received from 

Marutūāhu or Ngāti Whātua Ōrākei following the Minister's preliminary 

decision.33 Officials' advice therefore remained unchanged. This was 

communicated to Marutūāhu and Ngāti Whātua Ōrākei on 13 May 2016. 25 

  

47. On 19 May 2016, Ngāti Whātua Ōrākei (via their legal counsel) wrote to 

the Crown Law Office, seeking an assurance that the Crown would not 

proceed to implement the final decision while the High Court proceeding 

was on foot.36 Crown Law responded on 20 May 2016, advising that OTS 30 

would provide four weeks' notice to Ngāti Whātua Ōrākei before the deed 

of settlement was initialled 37 Ngāti Whātua Ōrākei also wrote to the 

Minister (via their legal counsel) on 19 May 2016, reiterating Ngāti Whātua 

Ōrākei’s objections to the proposed redress.38 
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OTS seeks Ngāti Whātua Orakei views on reconsideration of withdrawal 

of offer of Gladstone Park redress June 2016) 

48. On 2 June 2016 – 

 5 

WITNESS: 

My brief needs a correction, here it says “Mr Barker wrote to Ngāti Whātua 

Ōrākei,” that was in fact me. 

 

… I wrote to Ngāti Whātua Ōrākei requesting its views on the vesting of 10 

the land underlying the Tennis Club and Early Childhood Centre at 

Gladstone Park in Marutūāhu, as Marutūāhu had requested the Crown 

reconsider the withdrawal of the further Gladstone Park redress offer (as 

noted above, this offer had been withdrawn on 12 February 2016). I 

requested Ngāti Whātua Orakei provide any further views or information 15 

by 17 June 2016. The letter noted that OTS did not envisage any further 

consultation with Ngāti Whātua Ōrākei if the Minister did decide to 

reinstate the offer given the engagement already undertaken.39 No 

response from Ngāti Whātua Orakei was received. (As I note below, the 

offer of further cultural redress at Gladstone Park was later re-instated on 20 

10 June 2018.)  

 

Intention to initial Marutuahu Iwi Collective Redress Deed (October 2016—

July 2018) 

Notice of intention to Ngāti Whātua Ōrākei (October 2016) 25 

49. On 13 October 2016, OTS (via Crown Law) informed counsel for Ngāti 

Whatua Orakei that the Crown intended to initial the Marutuahu Redress 

Deed on or after 10 November 2016 and confirmed that disputed 

properties would only transfer by way of legislation authorising such a 

transfer.40 On the same day, OTS officials wrote directly to Ngati Whatua 30 

Orakei, noting the contents of Crown Law's letter.41 The exact date for 

initialling had not been set, but the Crown wished to ensure Ngati Whatua 

Orakei were given sufficient prior notice of the likely initialling. 
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50. In the event, some matters required for deed initialling (such as some 

valuations) were not completed by the end of 2016 so initialling of the deed 

did not happen at that time. Crown and Marutūāhu continued work to 

complete negotiations for deed of settlement. 

 5 

Crown and Marutūāhu continued work to complete negotiations for deed of 

settlement 

51. Work continued during the first half of 2017 to complete outstanding 

matters for the Marutuahu Redress Deed — primarily related to 

valuations. 10 

 

52. On 3 March 2017, the Minister provided Marutuahu with the Crown's best 

and final offer for remaining negotiations issues.42 The letter also noted 

the Minister would reconsider the possibility of further redress at 

Gladstone Park only when the other matters were resolved. 15 

 

53. Not long after this, in March 2017, the Headmaster of Auckland Grammar 

School approached the Minister, requesting clarification on the content of 

a document that outlined Ngati Whatua Orakei's opposition to the transfer 

of the Auckland Grammar School site to the Marutuahu Collective. 20 

 

54. The Minister indicated to OTS officials that he might re-consider the 

inclusion of the Auckland Grammar School site in the Marutuahu 

Collective package. I met with the Minister in late March 2017 to discuss 

the process by which officials had recommended its inclusion in the 25 

redress package. I explained that Marutuahu had sought the inclusion of 

Auckland Grammar in the school site redress early in negotiations; and 

that the Crown had agreed to its inclusion on the basis that the Crown 

recognised that the Marutuahu Collective have historical and cultural 

associations across much of Tamaki and a commercial redress offer 30 

would be appropriate given those interests. I summarised the overlapping 

claims process that had commenced in 2013, following the publication of 

the Record of Agreement.43 
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55. Ultimately, the Minister did not make any change to the inclusion of 

Auckland Grammar School site in the Marutūāhu Collective package. 

 

Minister declines request to delay initialling or signing of Ngāti Pāoa and 

Marutūāhu deeds (August 2017) 5 

56. As far as I am aware, on 8 August 2017, Ngati Whatua Orakei first directly 

raised with the Minister the prospect of a tikanga-based process in respect 

of Marutuahu redress. On 31 August 2017, the Minister wrote to Ngati 

Whatua Orakei responding to letters of 8 and 21 August,44 in which Ngati 

Whatua Orakei had requested a meeting with the Minister.45 The Minister 10 

declined Ngati Whatua Orakei's requests to meet and to delay the signing 

of the Marutuahu Redress Deed. The Minister noted the properties Ngati 

Whatua Orakei were concerned about had already been subject to a 

completed overlapping claims process. 

 15 

Advice to Minister on final decisions and deed for initialling 

57. On 8 September 2017, OTS officials briefed the Minister on final decisions 

required for the Marutuahu Iwi Collective Redress Deed and sought his 

agreement to initial the deed. The decisions sought from the Minister 

included whether to re-offer the withdrawn Gladstone Park redtess.46 20 

 

58. The Minister did not end up considering this advice given the proximity to 

the 2017 General Election. 

 

59. Initialling of the deed was then further delayed due to a request by Ngati 25 

Paoa to OTS and the Minister for the allocation of collective redress to first 

be determined internally among the Marutuahu Collective. Minister 

advises Ngāti Whātua Ōrākei he has not yet initialled a deed of settlement 

(April 2018). 

 30 

60. On 30 April 2018, the Minister wrote to counsel for Ngati Whatua Orakei 

advising he had not yet initialled a Deed of Settlement with Marutūāhu.47  

COURT ADJOURNS: 12.57 PM 
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COURT RESUMES: 12.57 PM 

EXAMINATION CONTINUES:  MR WARD 

Q. Ms Campbell I think we’re at paragraph 61. 

 

Ngāti Whātua Ōrākei request a pause until Supreme Court decision (May 5 

2018). 

 

61. On 3 May 2018, Ngati Whatua Orakei wrote to the Minister urging the 

Minister to take no further steps to progress the Marutūāhu settlement 

before the Supreme Court's decision (in respect of whether Ngati Whatua 10 

Orakei's judicial review proceeding against the Crown should be struck 

out) was released.48 Ngati Whatua Orakei also expressed a preference 

to reach a tikanga-based agreement with Marutūāhu. The Minister 

responded to this letter on 1 June 2018.49 The letter advised that no date 

had been set for initialling the Marutūāhu deed, that no property would be 15 

transferred to the Marutūāhu Collective unless Parliament first authorised 

such a transfer, and noted that the Crown had engaged with Ngati Whatua 

Orakei since 2013 about the proposed redress for the Marutuahu 

Collective. 

 20 

62. On 18 May 2018, Ngati Whatua Orakei again wrote to the Minister 

repeating much of the content of the 3 May letter. Ngati Whatua Orakei 

reiterated their request for OTS to halt the Marutūāhu settlement for a 

tikanga process to take place.50 

 25 

63. Further correspondence between the Minister and Ngati Whatua Orakei 

followed in June and July 2018. On 24 July 2018, the Minister wrote to 

Ngati Whatua Orakei in response to letters of 6 and 22 June" explaining 

that an initialled deed is not binding, explaining the Crown's approach to 

overlapping claims and stating the Crown had undertaken reasonable 30 

steps to deal with their concerns. The Minister said he was open to further 

discussion on these matters between iwi, including through a tikanga-
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based process, and that such a process should be led by iwi, not the 

Crown.52 

 

64. I refer here to [350] of the brief of evidence of Ngarimu Blair dated 2 June 

2020 and his assertion that, "[r]ather than mak[ing] a final decision ..., the 5 

Crown elected to alter the settlement processes so that the redress 

offered to Marutūāhu would only be considered by Parliament". This is not 

accurate in two respects. Firstly, as already noted above, on 12 May 2016, 

the Minister made a final decision in respect of overlapping claims 

between Marutūāhu and Ngati Whatua Orakei, in which he decided to 10 

maintain the redress offered to Marutūāhu. Secondly, there had been no 

alteration to the proposed redress instruments — it had always been 

intended that the disputed redress would only transfer if authorised by 

Parliament. 

 15 

Minister maker final decisions and agrees to initial Redress Deed (June 2018) 

65. On 7 June 2018, OTS officials again briefed the Minister on decisions 

required to initial the Marutūāhu Redress Deed. The decisions sought 

from the Minister included whether to re-offer the withdrawn Gladstone 

Park redress. The advice noted overlapping claims engagement had 20 

taken place from 2013 to 2016 and officials considered overlapping claims 

to have been addressed to the Crown's satisfaction. On 10 June 2018, the 

Minister agreed to re-instate the Gladstone Park redress offer." 

 

Crown and Marutūāhu initial Redress Deed (July 2018) 25 

66. On 26 July 2018, the Marutdahu Redress Deed was initialled by the 

Minister." The Minister wrote to Ngati Whatua Orakei on the same day to 

advise them. He noted there were still some internal matters regarding the 

Collective to resolve before the Deed was signed and reiterated his 

assurance that no properties would be transferred unless provided for by 30 

legislation. 

 

67. Each iwi of the Marutūāhu Collective must ratify the Redress Deed before 

they are able to sign it. Ngati Maru, Ngati Tamatera, Ngaati Whanaunga 
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and Te Patukirikiri have ratified the deed. Ngati Paoa is yet to initial and 

ratify the Redress Deed. If the Crown and other iwi sign the deed before 

Ngati Paoa is willing to do so, the deed provides for Ngati Paoa to accede 

to the deed later.  

 5 

Supreme Court releases judgment and permits Ngāti Whātua Ōrākei’s claim to 

proceed in part (September 2018) 

68. On 17 September 2018, the Supreme Court released its judgment in 

relation to whether Ngati Whatua Orakei's judicial review proceeding 

against the Crown should be struck out and concluded it could proceed 10 

(in part). Since then, correspondence between Ngati Whatua Orakei and 

the Minister in respect of the Marutūāhu settlement has continued.55 

 

Suggestion the Crown initialled deeds “in near secret" 

69. The evidence of Mr Blair at paragraphs [283] to [290] suggests the Crown 15 

did not provide sufficient notice of the initialling of the Ngati Paoa and 

Marutūāhu deeds. I have set out above the process used to inform Ngati 

Whatua Orakei of the initialling of the Marutūāhu deed. I would not 

categorise this as a process conducted "in near secret". 

 20 

70. In relation to the initialling of the Ngati Paoa deed of settlement, I first wish 

to clarify that Mr Barker was the Lead Crown Negotiator at this time 

(August 2017), and it was Mr Barker who called Mr Wells, rather than 

Mr Dreaver, as suggested by Mr Blair at paragraphs [285] and [290] of his 

evidence. This call was not, as suggested, "an attempt by the Crown to 25 

hastily patch up a total and disrespectful communication failure". 

 

71. On 13 October 2016, OTS (via Crown Law) informed counsel for Ngati 

Whatua Orakei that OTS intended to initial the Ngati Paoa deed of 

settlement on or after 10 November 2016, but no date had been set.56 30 

 

72. As with the Marutūāhu deed, there were unforeseen delays that meant the 

Ngati Paoa deed was not ready for initialling at the end of 2016. The 

Crown itself had no certainty of when the Ngāti Pāoa deed would be 
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initialled until the day of initialling, and even then it was touch and go as 

to whether the deed would be initialled. This is not uncommon on the brink 

of such significant milestones. The call to Mr Wells, who was managing 

much of the communication between the Crown and Ngati Whatua Orakei 

at the time, was out of courtesy for Ngati Whatua Orakei and the Crown's 5 

wish to keep them informed. I note members of Ngati Paoa themselves 

were also only being informed on the day that the initialling was occurring, 

such was the level of uncertainty about whether the initialling would 

proceed. 

 10 

73. I also note Ngati Whatua Orakei and Ngati Paoa had, by this point, 

reached an agreement together on their respective interests, through a 

tikanga process, as set out in the evidence of Mr Blair at paragraphs [304] 

to [334], such that there were no outstanding issues between them. 

 15 

Negotiations with Te Akitai 

74. In this section of my evidence, I describe: 

 

74.1 the Crown's negotiations with Te Akitai from June 2015 onwards), 

leading up to the signing of an AIP in December 2016; 20 

 

74.2 the Crown's engagement with Ngati Whatua Orakei on the proposed 

Te Akitai redress, including in the period before and after the AIP was 

signed; 

 25 

74.3 the Crown's consideration of overlapping interests with respect to the 

proposed Te Akitai redress from 2018 to 2019, including OTS' attempts at 

encouraging Te Akitai and Ngati Whatua Orakei to meet to discuss 

overlapping matters, and OTS officials' recommendation to the Minister in 

November 2019 to make a preliminary decision on overlapping claims 30 

between Te Akitai and Ngati Whatua Orakei and to maintain the proposed 

Te Akitai redress; and 
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74.4 the Crown's correspondence with Ngati Whatua Orakei from 

November 2019 to April 2020. 

 

75. In summary, the Crown and Te Akitai signed an AIP in December 2016. 

56 Negotiations continued following the AIP. Te Akitai accepted the 5 

Crown's final redress package in October 2018. OTS made a number of 

attempts to encourage Te Akitai and Ngati Whatua Orakei to meet to 

discuss their overlapping interests in 2018. The Crown also engaged 

directly with Ngat Whatua Orakei, providing updates on the negotiations 

and seeking their views on proposed Te Akitai redress. At least one 10 

meeting eventually occurred between Te Akitai and Ngati Whatua Orakei, 

in May 2019, but this did not resolve matters. OTS officials proceeded to 

advise the Minister to make a preliminary decision to maintain the 

proposed redress, which he agreed to in November 2019. I understand 

further meetings occurred between the two groups in July - August 2020, 15 

but again these did not resolve matters. The next step in the settlement 

process is for the parties to initial a deed of settlement. 

 

Status of Crown's negotiations with Te Akitai from mid-2015 to 

February 2016 20 

76. Te Akitai had written to overlapping groups, including Ngati Whatua 

Orakei, in Februa1y 2015 to advise they were negotiating a Treaty 

settlement with the aim of signing an AIP in the first half of 2015. 

 

77. Negotiations for reaching an AIP were not completed by mid-2015 and 25 

negotiations then slowed with no Chief Crown Negotiator in place from 

June 2015 to February 2016. 

 

Negotiations with Te Akitai resume, Te Akitai accepts revised offer 

(March-September 2016) 30 

78. Negotiations with Te Akitai resumed in March 2016 following the 

appointment of Mr Willis as Chief Crown Negotiator in February. 
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79. On 16 September 2016, OTS wrote to Te Akitai setting out the Crown's 

comprehensive settlement offer. The letter set out that the offer was 

subject to approval by Cabinet, to any overlapping claims issues being 

addressed to the satisfaction of the Crown, and to final confirmation by the 

Crown that the proposed redress properties were available for 5 

settlement.57 The proposed settlement included the ability for Te Akitai to 

purchase the 101A Hillsborough Rd and 1350 Dominion Rd landbank 

properties as commercial redress, as well as the ability to purchase the 

land underlying Mt Eden Normal School as sale and leaseback redress, 

on a deferred selection basis. I refer to these three properties in my 10 

evidence as "the three challenged properties". The Crown has always 

intended that, if agreement is reached, this redress would be provided only 

if authorised to do so by Parliament. 

 

80. Te Akitai accepted the Crown's offer on 20 September 2016.55 Shortly 15 

after, on 17 October 2016, Cabinet approved the updated Crown 

settlement offer to Te Akitai.59 

 

Engagement with Ngati Whatua Orakei on Te Akitai redress 

OTS officials correspond witb Ngati Whatua Orakei (October 20 16) 20 

81. Te Akitai accepted the Crown's proposed settlement package in 

September 2016. On 4 October 2016, OTS officials wrote to Ngati Whatua 

Orakei advising that the Crown and Te Akitai were exploring a settlement 

proposal which would form the basis of an AIP, which the parties were 

working towards signing in the last quarter of 2016.60 (As I note below, at 25 

[91], the Crown and Te Akitai signed an AIP on 16 December 2016.) 

 

82. The 4 October letter noted that final agreement on any redress would be 

subject to the resolution of overlapping claims to the satisfaction of the 

Crown. While this letter concerned one particular aspect of Te Akitai's 30 

proposed settlement package, namely the opportunity for Te Akitai to 

reach agreement with the Ministry of Business Innovation and 

Employment (MBIE) on the terms of a housing development, OTS advised 
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it would shortly seek Ngati Whatua Orakei's views on the full Te Akitai 

settlement package as it related to Ngati Whatua Orakei’s area of interest. 

 

83. Ngati Whatua Orakei responded, via counsel, on 7 October 2016, asking 

for OTS to urgently advise whether OTS or the Minister was considering, 5 

or had already proposed offering any redress to Te Akitai within what Ngati 

Whatua Orakei described as their 2006 RFR area, or any redress to any 

other iwi, hapū or collective within the 2006 RFR area.61 

 

84. On 12 October 2016, OTS acknowledged Ngati Whatua Orakei’s 10 

response and advised they would contact them again at the end of 

October 2016 with a comprehensive letter outlining the redress proposed 

for inclusion in the Te Akitai AM.12 

 

Te Akitai meets with Ngāti Whātua Ōrākei (October 2016) 15 

85. Te Akitai met with Ngati Whatua Ordkei on 25 October 2016 to discuss 

the housing development opportunity with MBIE. I am advised Ngati 

Whatua Orakei provided its verbal support for this possible redress.G3 

 

OTS officials correspond further with Ngāti Whātua Ōrākei (November—20 

December 2016) 

86. OTS wrote again on 30 November 2016 to Ngāti Whātua Ōrākei, advising 

that the Crown and Te Akitai were scheduled to sign an AIP in December 

2016.64 The letter attached a full summary of the proposed redress to be 

offered to Te Akitai. OTS advised that none of the properties proposed as 25 

exclusive cultural redress for Te Akitai were located within Ngati Whatua 

Orakei's area of interest. OTS also advised that three of the properties 

being offered to Te Akitai as commercial redress (the three challenged 

properties) were located within what Ngati Whatua Orakei refer to as their 

2006 RFR area. As I explain further below at [108], however, 101A 30 

Hillsborough Road does not in fact fall within the 2006 RFR area. OTS 

invited Ngati Whatua Orakei to provide any comments on the redress 

offered by 13 December 2016. The letter also advised that OTS would 
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write to all overlapping groups again following the signing of the AIP, 

seeking formal views on the redress offered. 

 

87. On 13 December 2016, Ngati Whatua Orakei wrote to OTS, seeking an 

assurance that OTS and/or the Minister would take no further steps to deal 5 

with the three challenged properties.65 Ngati Whatua Orakei expressed 

concern about OTS seeking their feedback by 13 December on the basis 

the AIP was due to be signed in December. Ngati Whatua Orakei also 

advised that it would seek assurances from Crown Law that the properties 

would not be transferred to Te Akitai unless the transfer was provided for 10 

in legislation or the Crown gave Ngati Whatua Orakei three months' notice 

of any decision to transfer the properties without prior legislative 

authorisation." Counsel for Ngati Whatua Orakei wrote to Crown Law on 

the same day, seeking those assurances.' Those assurances were 

provided by Crown Law on 15 December 2016.68 OTS officials also wrote 15 

to Ngati Whatua Orakei that same day, noting that, in the eventuality there 

was a transfer of the three proposed properties, the transfer would be 

provided for by legislation.69 

 

88. I note here that OTS had planned to send letters to all overlapping groups 20 

on 21 October 2016, following the acceptance of the Crown's offer by Te 

Akitai and Cabinet's agreement to the settlement package. However, on 

the same day, Te Akitai contacted OTS advising they opposed their 

redress being disclosed to overlapping groups prior to the signing of the 

AIP.70 I also note that Mr Dreaver's communications to Te Akitai on 25 25 

November 2014 had suggested that overlapping claims engagement on 

commercial redress items would not occur until after the agreement in 

principle was signed. From this time, until late November, Te Akitai 

actively opposed their redress package being disclosed to overlapping 

claimants. The matter was eventually escalated within OTS to the 30 

responsible Deputy Director.71 Te Akitai objected to the disclosure of their 

proposed redress at this stage for a number of reasons, including that: it 

was premature, as Te Akitai had not yet had an opportunity to formally 
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present the full redress package to its community; and that it increased 

(rather than mitigated) risks to their settlement.72 

 

89. Ultimately, on 30 November 2016, OTS decided to send letters to 

overlapping groups advising them of the full details of Te Akitai's proposed 5 

settlement package, despite Te Akitai's disagreement with this course of 

action. It was not considered viable to delay the signing of Te Akitai's AIP 

beyond December 2016, as OTS and MBIE officials had been working 

together to finalise details of the housing development opportunity 

(referred to above at [82]) that formed part of Te Akitai's proposed 10 

settlement, and which required a separate agreement to be signed 

adjacent to the signing of the AIP. The finalisation of the housing 

opportunity was time-sensitive as it was driven by wider government 

timelines. 

 15 

90. I acknowledge Ngati Whatua Orakei were invited to provide comments on 

Te Akitai's proposed settlement within 14 days of the AIP being signed 

(the standard minimum timeframe provided by OTS at the time was 21 

days). In recognition of this, the 30 November letter noted that OTS would 

contact overlapping groups again following the signing of the AIP to seek 20 

further views on the redress offered. 

 

Agreement in Principle signed in December 2016 and further feedback 

from overlapping groups sought in January 2017 

Agreement in Principle signed (December 2016) 25 

91. On 16 December 2016, the Crown and Te Akitai signed a non-binding 

AIP,73 which included 101A Hillsborough Rd and 1350 Dominion Rd as 

potential commercial redress properties, 74 and the Mt Eden Normal 

School site as a potential deferred selection property.75 

 30 

92. The AIP set out an overlapping claims process that the parties agreed to 

implement." Clause 7 of the AIP set out the 14 groups whose areas of 

interest overlapped with Te Akitai's (including Ngāti Whātua Ōrākei), and 

the process to resolve any overlapping claims. The proposed process 
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followed the Red guidance set out in the process guide Ka tika a muri, ka 

tika a mua — Healing the part, building a future (the Red Book) and 

included seeking feedback face-to-face and/or in writing, meetings 

between groups (with or without the Crown in attendance), facilitated 

meetings, and the possibility of ministerial decisions if overlapping 5 

interests could not be resolved. This post-AIP overlapping interests 

process was proposed to commence in January 2017 with indicative 

timeframes until March 2017, with remaining timeframes to be confirmed. 

 

Feedback from overlapping groups sought (January 2017) 10 

93. I am aware from the OTS files that on 16 January 2017, OTS officials 

wrote to Ngati Whatua Orakei, along with a number of other overlapping 

groups, confirming that an AIP between the Crown and Te Akitai had been 

signed.77 OTS noted the AIP was non-binding and subject to the 

resolution of overlapping claims to the satisfaction of the Crown and, 15 

therefore, working with overlapping iwi would be a key aspect of work to 

be completed before Cabinet considered the Te Akitai deed of settlement 

package and Te Akitai initialled the deed. 

 

94. Ngāti Whātua Orakei were asked to provide feedback on their interests 20 

and views relating to the redress offered to Te Akitai by 28 February 2017, 

particularly in relation to the proposed redress within Ngati Whatua 

Orakei’s area of interest. They were also encouraged to engage directly 

with Te Akitai to reach agreement on any such matters, with OTS offering 

to assist in such discussions if both parties agreed.78 25 

 

Ngati Whatua Orakei responds 

95. Ngāti Whātua Orakei responded (via their legal counsel) on 28 February 

2017, recording their disappointment that the AIP had been initialled .79 

The letter said Ngati Whatua Orakei intended arranging a further hui with 30 

Te Akitai to discuss their concerns about the Crown's proposed redress 

package.80 OTS and the Minister were invited to reconsider the proposed 

redress package. 
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96. Letters from OTS officials" and Crown Law82 were sent in response on 7 

and 9 March 2017 respectively, advising that any offer of Crown redress 

was a matter of ongoing negotiation, and would be subject to the 

resolution of overlapping claims to the satisfaction of the Crown. OTS 

advised that Te Akitai were willing to meet Ngati Whatua Orakei to discuss 5 

their concerns, and that OTS officials were available to assist in such 

discussions if both parties agreed. 

 

97. Ngati Whatua Orakei sent a response to Crown Law on 23 March 2017 

(again through their legal counsel),83 reiterating their objections to the 10 

proposed redress. 

 

98. Crown Law responded on 11 April 2017, advising that OTS remained keen 

to receive Ngati Whatua Orakei's views on the proposed redress for Te 

Akitai and that, if the proposed timeframes within which they were invited 15 

to provide a response were a concern, OTS was happy to discuss this 

with Ngati Whatua Orakei.84 Crown Law further advised that OTS would 

arrange a suitable venue and cultural support should Ngati Whatua Orakei 

wish to meet with Te Akitai to discuss the proposed redress package. 85 

 20 

99. No response to this letter was received. 

 

Negotiations between the Crown and Te Akitai continue (early 2018) 

OTS encourages further attempts by Te Akitai to engage with Ngdti Whatua 

Orakei 25 

100. At a meeting between the Crown and Te Akitai on 30 January 2018, Mr 

Willis outlined several challenges to reaching an initialled deed of 

settlement, one of which was commencing and resolving overlapping 

claims before the deed of settlement could be initialled." He noted that 

Ngiti Whatua Orakei had concerns about the inclusion of the three 30 

challenged properties in Te Akitai's settlement package.87 

 

101. Te Akitai advised OTS that they did not want to discuss overlapping claims 

with Ngati Whatua Orakei as they were concerned that this could lead to 
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their involvement in Ngati Whatua Orakei's litigation against the Crown.88 

Their preference was to communicate with Ngāti Whātua Ōrākei via email 

rather than through a hui in order to create a written record of views and 

to avoid their words being taken out of context.89 

 5 

102. At another meeting held on 21 February 2018, OTS asked Te Akitai what 

their plan was for further engagement with overlapping iwi, and if Te Akitai 

believed their approach would meet the proposed timeframes for 

overlapping claims previously discussed with OTS, which were designed 

to provide the Minister with a level of comfort for addressing all 10 

overlapping claims before initialling a deed of settlement.90 With regards 

to Ngati Whatua Orakei, Te Akitai said they were approaching 

engagement with "great trepidation", but "a conversation [was] not off the 

table yet".91 Te Akitai indicated they would try to meet with Ngati Whatua 

Orakei to discuss the settlement package.92 15 

 

103. Almost two months later, Te Akitai advised OTS that they were 

apprehensive to meet with Ngati Whatua Orakei without the presence of 

Crown Law and OTS officials. OTS indicated they would be willing to 

attend as an independent observer, if such a hui were to occur.93 Further 20 

encouragement from Mr Willis for Te Akitai to meet with Ngati Whatua 

Orakei was given at a meeting on 16 May 2018,94 but Te Akitai expressed 

the view that such a meeting would likely achieve little because of Ngati 

Whatua Orakei's previously expressed opposition to elements of the 

redress package. 95 25 

 

104. In a letter to Te Akitai on 21 May 2018, Mr Willis emphasised that it was 

the Crown's preference that overlapping claims in relation to redress are 

resolved by mutual agreement between groups, and that the Minister 

would only make decisions on redress allocations where all avenues for 30 

inter-iwi discussions had been demonstrably exhausted.96 Mr Willis 

advised the Minister would likely be reluctant to make a decision without 

a further attempt by Te Akitai to engage with Ngati Whatua Oakei. The 
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Crown was willing to provide a facilitator skilled in tikanga Maori, and to 

participate as an observer at such a meeting. 

 

105. The letter also set out the general principles that would guide the Minister, 

should he be required to make a decision on overlapping claims.97 5 

 

Cabinet authorises progression towards initialling deed of settlement 

(September 2018) 

106. On 12 September 2018, the Minister agreed to seek Cabinet approval to 

the final redress package for Te Akitai.98 10 

 

107. The Cabinet paper noted that some overlapping groups had raised 

concerns about some of the proposed redress and that a final overlapping 

claims process would be undertaken with all overlapping groups prior to 

deed initialling. The paper sought Cabinet authorisation for the Minister to 15 

make a final determination that overlapping claims had been addressed 

to the Crown's satisfaction prior to initialling a deed of settlement. 99 

 

108. On 18 September 2018, the Maori Crown Relations Cabinet Committee 

provided the necessary authorisation for the Minister to finalise the deed 20 

of settlement with Te Akitai."' This decision was confirmed by Cabinet on 

24 September 2018.101 

 

109. In the meantime, OTS officials and Te Akitai had met on 29 August 2018 

to discuss progress on overlapping claims.10' It was explained at that 25 

meeting that, while OTS had previously advised Ngati Whatua Orakei that 

101A Hillsborough Rd sat within the Ngāti Whātua Orakei 2006 RFR area, 

it had recently been determined that property was located just outside that 

area, and OTS was considering how to present this information to Ngati 

Whatua Orakei.103 OTS had determined 101A Hillsborough Rd fell 30 

outside the 2006 RFR area by enlarging a map showing the precise 

location of 101A Hillsborough Road as well as the boundaries of the 2006 

RFR area (drawn from a "shape file" that OTS had on file, since the Crown 

had entered into the 2006 AIP with Ngāti Whātua Orakei).104 That 
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enlargement clearly showed that 101A Hillsborough Road sat just outside 

the 2006 RFR area. 

 

Crown presents best offer to Te Akitai, Te Akitai accepts (October 2018) 

110. The Minister agreed on 2 October 2018 to make the Crown's best offer to 5 

Te Akitai and to provide a draft Settlement Bill for their comment.10' The 

offer was communicated to Te Akitai by a letter from the Minister the 

following day, and stated that it was made subject to overlapping claims 

being addressed to the Crown's satisfaction.106 Te Akitai accepted the 

offer on 11 October 2018. 10 

 

Ngati Whatua Orakei informed of Te Akitai 's acceptance of offer (November 

2018) 

111. On 5 November 2018, OTS informed Ngati Whatua Orakei of Te Akitai's 

acceptance of the Crown's final redress offer and again encouraged Ngati 15 

Whatua Orakei to reach agreement with Te Akitai on any overlapping 

interests."' The letter also advised that 101A Hillsborough Road did not in 

fact sit within the 2006 RFR area. OTS also provided a further opportunity 

for Ngati Whatua Orakei to provide feedback on the final redress offer by 

26 November 2018. 20 

 

112. Just over a week later, on 16 November 2018, Ngati Whatua Orakei filed 

an amended statement of claim in respect of the present High Court 

judicial review proceeding challenging (amongst other things) the Crown's 

offer of commercial property redress over 101A Hillsborough Rd, 1350 25 

Dominion Rd, and Mt Eden Normal School to Te Akitai. 

 

113. On 26 November 2018, Ngāti Whatua Orakei (through their legal counsel) 

responded to OTS' letter of 5 November, stating they were in the process 

of engaging with Te Akitai about their deed of settlement.10' The letter 30 

reiterated Ngāti Whatua Orakei's objections to the inclusion of the three 

challenged properties in Te Akitai's proposed settlement. I understand 

Ngati Whatua Orakei wrote to Te Akitai on 5 November 2018 109 and 14 
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January 2019 110 inviting Te Akitai to meet; but that Te Akitai did not 

receive the 14 January letter.111 

 

114. OTS responded to the 26 November 2018 letter on 14 December 2018 

(through Crown Law), advising that OTS would give Ngati Whatua Orakei 5 

notice at least 14 days before the initialling of any deed of settlement but 

that no transfer of the three properties would occur unless and until 

Parliament passed settlement legislation authorising that transfer.112 

 

Consideration of overlapping interests and advice to Minister in relation 10 

to Te Akitai redress 

OTS considers Te Akitai 's interests in Tamaki (December 2018) 

115. In preparation for briefing the Minister on whether to make a preliminary 

decision to maintain the proposed redress for Te Akitai despite the 

existence of overlapping claims, on 14 December 2018, an OTS historian 15 

completed a memorandum summarising the available historical evidence 

relating to redress proposed for inclusion in the Te Akitai settlement, 

focusing on five proposed sites including the three challenged 

properties.113 This step was taken in light of continued opposition to the 

redress by Ngati Whatua Orakei. 20 

 

116. In relation to Mt Eden Normal School, the historian's memorandum 

observed that the school site was located inside the block Ngati Whatua 

Orakei sold to the Crown in 1841. It also noted that Te Akitai were not 

involved in any land transactions with the Crown on the isthmus. However, 25 

it said that Te Akitai were involved in land transactions which encircled 

Tamaki, which suggested they retained wider interests than just the south 

Auckland settlements they occupied. 

 

117. The memorandum noted that, while the OTS historian had been unable to 30 

find definitive evidence of Te Akitai exercising interests near the proposed 

redress sites since 1840, there was evidence of significant pre-1840 

historical connections to the area through their Te Waiohua ancestors. 

Historic Te Waiohua pa included Maungawhau, or Mt Eden (close to Mt 
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Eden Normal School) and Te Tatua (Three Kings, near 1350 Dominion 

Rd). 

 

Te Arawhiti officials meet with Te Akitai (March 2019 

118. On 28 February 2019, the Minister wrote to Te Akitai, again encouraging 5 

them to meet with Ngati Whatua Orakei to discuss their overlapping 

interests.114 

 

119. This letter was followed up by a meeting between Te Arawhiti officials and 

Te Akitai on 21 March 2019. At this meeting, Mr Willis advised that Te 10 

Arawhiti expected meetings to occur between Te Akitai and groups with 

overlapping interests (including Ngati Whatua Orakei). Te Akitai advised 

that it had made efforts to actively engage with these groups, and had sent 

letters to three groups (including Ngati Whatua Orakei), but had yet to 

receive responses.115 Te Akitai also expressed concern at a lack of 15 

genuine engagement from some overlapping groups, who appeared, in 

Te Akitai's view, to be using the overlapping interests process to express 

their dissatisfaction with matters unrelated to Te Akitai's redress or 

settlement. 

 20 

Ngati Whatua Orakei and Te Akitai meet (May 2019) 

120. On 1 May 2019, a meeting took place between Ngati Whatua Orakei and 

Te Akitai, but did not resolve Ngati Whatua Orakei's objections to the three 

challenged properties the Crown had offered to Te Akitai.116 

 25 

Minister makes preliminary decision to maintain offer to Te Akitai (November 

2019) 

 

121. On 18 November 2019, the Minister made a preliminary decision to 

maintain the offer of the three challenged properties to Te Akitai.1" The 30 

briefing paper noted that overlapping interests were one of the final 

matters to be addressed before a deed of settlement with Te Akitai could 

be initialled. 
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122. With respect to Ngati Whatua Orakei’s objections to the inclusion of the 

three challenged properties, the briefing paper recommended that, having 

considered Ngati Whatua Orakei's position, the Minister make a 

preliminary decision to maintain this offer. 

 5 

123. This recommendation was guided by the Crown's wish to reach a fair and 

appropriate settlement with Te Akitai while maintaining its capability to 

provide appropriate redress to other claimant groups who had yet to enter 

negotiations. The recommendation was also guided by a weighing of 

factors the Crown takes into account in the absence of agreement 10 

between overlapping groups, including an assessment of the interests of 

each group within the overlapped area, the ability to reach a durable 

settlement, alternative redress options, policy considerations where 

applicable, and whether the redress was cultural or commercial. Of these 

factors, the paper noted: 15 

 

123.1 There was evidence that Te Akitai have significant pre-1840 

historical connections to the area in which the challenged properties are 

located (in the present-day Te Akitai area of interest) through their 

Waiohua ancestors, which they share with Ngati Whatua Orakei. There 20 

was no definitive evidence of Te Akitai exercising interests near the 

proposed redress sites since 1840, however. 

 

123.2 The 101A Hillsborough Road property was outside what Ngati 

Whatua Orakei refer to as their 2006 RFR area. 25 

 

123.3 Te Arawhiti officials did not consider that Ngati Whatua Orakei have 

exclusive interests in the 2006 RFR area. Officials noted that in the Nga 

Mana Whenua o Tamaki Makaurau and Crown Framework Agreement 

2010, the members of the Tamaki Collective (which included both Te 30 

Akitai and Ngati Whatua Orakei) recognised that each iwi has legitimate 

historical and cultural interests within Tamaki Makaurau. 
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123.4 Ngati Whatua Orakei has been offered the opportunity to purchase 

school sites within Tamaki Makaurau in its own settlement but none of the 

schools potentially available for offer were taken up by Ngati Whatua 

Orakei. 

 5 

123.5 Te Akitai would be one of the last Tamaki Makaurau iwi to complete 

their Treaty settlement. As a result, the pool of available commercial and 

cultural redress in Tamaki Makaurau had diminished and the properties 

offered to Te Akitai were among the few Crown properties available in the 

area that Te Akitai would regard as acceptable. 10 

 

123.6 Te Akitai and Ngati Whatua Orakei have met to discuss their 

overlapping interests but agreement was not reached on how to address 

their overlapping interests. 

 15 

123.7 The challenged properties are commercial rather than cultural 

redress, where cultural associations are not the only or key determinant 

in Crown decisions regarding what commercial redress to offer. 

 

124. With respect to the distinction between commercial and cultural redress, 20 

the paper noted that sites with a specific cultural significance to a claimant 

group are more appropriately provided as cultural redress, and in such 

instances, the claimant group is required to demonstrate their cultural 

associations with the site. Crown decisions to offer commercial redress 

within the area of interest of a claimant group have a different focus, 25 

however, as commercial redress is generally aimed at a fair distribution of 

assets across claimant groups that contributes to the economic and social 

development of the claimant group. It followed that, cultural associations, 

while taken into account, were not the key determinant in Crown decisions 

regarding what commercial redress to offer. 30 

 

125. The briefing paper noted that the overlapping interests process for Te 

Akitai's settlement had taken much longer than anticipated, as Te Arawhiti 

had been concerned with taking all reasonable steps to encourage 
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engagement between Te Akitai and overlapping groups, and had provided 

Te Akitai with the consistent message that the Minister would be reluctant 

to make decisions without evidence of engagement or attempts at 

resolving disagreements at an iwi-to-iwi level. Te Arawhiti had offered to 

provide assistance in arranging meetings and facilitation. 5 

 

126. The paper also noted that, in relation to Ngati Whatua Orakei's concerns, 

officials had identified several alternative options, including providing the 

redress to Ngati Whatua Orakei who would then transfer it to Te Akitai, or 

to remove the redress from the package entirely. Officials considered Te 10 

Akitai were very unlikely to accept the redress being provided through 

Ngati Whatua Orakei, and for the reasons already discussed in the 

briefing, officials did not consider it appropriate to withdraw the redress 

entirely.  

 15 

Minister advises Ngāti Whātua Ōrākei of preliminary decision (November 2019) 

127. On 19 November 2019, the Minister informed Ngāti Whātua Orakei of his 

preliminary decision,118 and invited Ngati Whatua Orakei to provide any 

further information within 21 days for the Minister take into account before 

making a final decision as to whether to maintain the redress offer. 20 

 

Further correspondence between Ngati Whatua Orakei and the Crown 

(November 2019-April 2020) 

128. On 27 November 2019, Ngati Whatua Orakei provided a response to the 

Minister's letter through their legal counsel.119 The letter expressed 25 

disappointment in the Minister's preliminary decision, maintained Ngati 

Whatua Orakei's earlier objections and requested the Minister either 

reverse his decision or not finalise it until the resolution of these High Court 

proceedings. 

 30 

129. Further correspondence between Ngati Whatua Orakei and the Crown 

has occurred since then.120 
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Further meetings and correspondence since May 2020 

130. The Minister has met twice, by Zoom, (on 7 May and on 8 September 

2020) with Ngati Whatua Orakei to discuss their concerns with the 

proposed redress. On 24 April 2020, the Minister met, by Zoom, with Te 

Akitai to discuss several matters, including overlapping interests with 5 

Ngati Whatua Orakei. 

 

131. Since then, the Minister has held phone calls with Te Akitai 

representatives on overlapping interests and has written to Ngati Whatua 

Orakei, Te Akitai and the Marutūāhu Collective to encourage the groups 10 

to engage in further tikanga-based discussions. I am advised the Minister 

took these steps on a without prejudice basis. I am advised that several 

meetings occurred between each of Te Akitai and Ngati Whatua Orakei; 

and Marutūāhu and Ngati Whatua Orakei, but this did not resolve matters. 

 15 

132. To date, a final decision as to whether to maintain the proposed redress 

for Te Akitai has not yet been made by the Minister. 

 

Comment on scope for tikanga-based processes in the Marutūāhu and Te 

Akitai negotiations 20 

133. The Ngati Whatua Orakei evidence expresses the view overlapping 

interests should be addressed through tikanga-based engagement 

processes. Ngati Whatua Orakei have had several opportunities to 

request and/or engage in such processes throughout the Crown's 

negotiations with Ngati Whatua Orakei, Marutūāhu and Te Akitai. 25 

 

134. The approach from Marutūāhu to the members of the Tamaki Collective 

in May 2013 provided an opportunity for engagement on a tikanga basis, 

as did the subsequent follow-up by Mr Dreaver in June 2013 and then 

OTS in October 2013. The OTS records show there was little engagement 30 

from Ngati Whatua Orakei at this time. 

 

135. The Crown then attempted to arrange face to face discussion between 

Ngati Whatua Orakei and Marutūāhu at the end of 2014, but the two 
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groups could not agree on arrangements for a meeting, in particular 

whether or not a facilitator should be involved. Despite negotiations with 

Marutūāhu being paused at the end of 2014, there was nothing to prevent 

Ngati Whatua Orakei seeking to engage in accordance with tikanga during 

2015, but this did not occur. 5 

 

136. There was a further opportunity in the first half of 2016, once negotiations 

had resumed with Marutūāhu, to engage on a tikanga-basis, but Ngati 

Whatua Orakei declined to meet at that point given the legal proceedings 

underway. 10 

 

137. As far as I am aware, Ngati Whatua Orakei first directly raised the prospect 

of a tikanga-based process in respect of Marutūāhu redress in a letter to 

the Minister on 8 August 2017 - some years after overlapping interests 

engagement had commenced and nearly 18 months after Ngati Whatua 15 

Orakei themselves had declined to engage with Marutūāhu in case (as 

they did not intend to further discuss overlapping interests while the matter 

was before the Court, as noted above at [31]). 

 

138. The Minister advised Ngati Whatua Orakei in July 2018 that he was open 20 

to further discussion on the overlapping interests matters between Ngati 

Whatua Orakei and Marutūāhu, including through a tikanga-based 

process, and that such a process should be led by iwi, not the Crown. 

 

139. In relation to Te Akitai, the Crown took a number of steps to encourage 25 

engagement between Te Akitai and Ngati Whatua Orakei. Following the 

initialling of the AIP with Te Akitai in December 2016, the Crown provided 

an opportunity to engagement on a tikanga basis by encouraging the two 

groups to engage directly with a view to resolving overlapping matters. 

 30 

140. The Crown continued to encourage the two groups to meet on several 

occasions in 2018 and offered to provide a facilitator skilled in tikanga 

Maori. By November 2018, however, as a result of the present legal 

proceedings, Te Akitai were cautious about meeting with Ngati Whatua 
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Orakei. After months of encouragement from the Crown, Te Akitai met 

face to face with Ngati Whatua Orakei to discuss their overlapping 

interests, but this did not resolve matters. 

 

141. More recently, as noted above at [131] and in the affidavit of Minister 5 

Little,121 the Crown has encouraged Ngati Whatua Orakei, Te Akitai and 

the Marutūāhu Collective to engage in further tikanga-based discussions. 

Without prejudice meetings between those groups have since occurred, 

but have not resulted in a resolution of the disputes. 

1505 10 

EXAMINATION CONTINUES:  MR WARD 

Q. Thank you Ms Campbell, at paragraph 79 as you were reading that part 

of your affidavit, there’s a sentence there that refers to in a text to the 

affidavit to 101A Hillsborough Road and I think you said 110A 

Hillsborough Road. 15 

A. Yeah, it’s 101A. 

CROSS-EXAMINATION:  MR MAJUREY 

Q. Tēnā koe, Ms Campbell. 

A. Tēnā koe. 

Q. Could we please have document 346.31063 up.   20 

MR MAJUREY ADDRESSES THE COURT – A3 VERSION (15:06:29) 

CROSS-EXAMINATION CONTINUES:  MR MAJUREY 

Q. Just while it’s being handed around, I don’t know if it rings a bell, this is 

from Mr McIntyre’s evidence in the Hauraki Process Inquiry back in 2019, 

that’s where it comes from. 25 

A. Yeah.  I’ve got that Wai 2840. 

Q. And we might just need to check your microphone. 

A. Oh, sorry. 

Q. Just for the record. 

A. Thank you. 30 
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Q. So recognising this had a different purpose, there are a few things I want 

to just check in with you and sort of go off programme, as it were, to 

provide some context that brings us closer to this proceeding.  So as you’ll 

see just for bearing setting, the first column starts at 2010, you see that? 

A. Yes. 5 

Q. Before we get into the calendar that’s set out here and pick up a couple 

of milestones that are relevant to this proceeding, so this would be to the 

left as it were, you’ll recall that Ngāti Whātua Ōrākei signed their AIP back 

in 2006? 

A. Yes. 10 

Q. There’s the 2007 Tāmaki Makaurau Settlement Process Report? 

A. Yes. 

Q. There’s the Sir Douglas Graham report/paper in 2009? 

A. Yes. 

Q. And there was the formation and commencement of discussions around 15 

the Tāmaki Collective table? 

A. Yes. 

Q. You recall that? 

A. Yes, I do. 

Q. If we then come to 2010, do you recall when negotiations commenced for 20 

the various iwi of Pare Hauraki and Marutūāhu? 

A. Not specifically, no. 

Q. Early 2010, does that ring a bell? 

A. Vaguely, yes.  I’ll trust you. 

Q. If we work our way down the 2010 column to October of that year, there’s 25 

reference there to the Hauraki Collective framework agreement signed, 

you recall that? 

A. Yes, I attended that. 

Q. And again just for context, that involved 12 tribes, a number of the tribes 

who are represented here today, the Marutūāhu iwi and also Ngāi Tai ki 30 

Tāmaki, correct? 

A. Yes. 

Q. If we go to 2011 and you’ll see the July reference there, iwi of Hauraki 

AIPE sign, you recall that? 
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A. Yes. 

Q. Can you just for the help of the Court tell us what an AIPE is? 

A. It was an Agreement in Principle Equivalent. 

Q. And you’ll probably get a question on it, how is an equivalent different to 

an AIP other than some nomenclature? 5 

A. I would say in the case of these AIPEs they, well they were less 

comprehensive than a comprehensive Agreement in Principle, but they 

set out at a very high level the redress aspirations of the individual iwi of 

Hauraki at the time they were signed. 

Q. And, again, that includes with those AIPEs the five Marutūāhu Collective 10 

iwi and Ngāi Tai ki Tāmaki, correct? 

A. Correct. 

Q. And, again, remembering where we are, as it were, it’s not in here 

because it had a different purpose, you recall that in November 2011 

Ngāti Whātua Ōrākei signed their deed of settlement? 15 

A. Yes. 

Q. If we go over a couple of years, and you’ve mentioned it in your evidence, 

2013 in May we have the Marutūāhu Collective Record of Agreement 

signed? 

A. Yes. 20 

Q. If we go to 2014 at the bottom, and again you’ve made reference to this, 

the narration reads: “Crown stops negotiations with the Marutūāhu 

Collective Ngāti Maru,” and that was one reference there, “Hauraki 

Collective and other Pare Hauraki iwi,” that’s correct? 

A. Yes, it is. 25 

Q. And just on that, that involves Waitangi Tribunal litigation in relation to 

Tauranga Moana? 

A. Correct. 

Q. And yet the Crown stopped negotiations in different areas for those iwi in 

Tauranga Moana for iwi in the Hauraki Collective and Hauraki and also 30 

for several of the Marutūāhu Collective for negotiations in Tāmaki 

Mahuranga? 

A. It did. 
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Q. Do you recall feedback from those tribes that they saw that as punitive 

given the non-relationship between the Tauranga litigation and the 

negotiations in Auckland and Mahurangi? 

A. I recall that feedback. 

Q. Move to 2016 and towards the bottom in December there’s the Hauraki 5 

Collective Deed initialled, that’s correct? 

A. Yes. 

Q. If we go to 2017 in April, the Crown recognises the ratification results of 

the Hauraki Collective Deed and three collective PSGEs? 

A. Yes. 10 

Q. PSGEs, Post Settlement Governance Entity? 

A. Yes. 

Q. As an example of which this table provided, in September 2017 we see 

the Ngāti Maru Deed initialled? 

A. Yes. 15 

Q. And there were a number of other deeds around that time as well, weren’t 

there? 

A. Correct. 

Q. Tamaterā, Whanaunga, for example? 

A. And Te Patukirikiri I think. 20 

Q. We go to 2018 in July we have the – you confirmed the Marutūāhu 

Collective Deed initialled? 

A. Yes. 

Q. By four of the five Marutūāhu iwi.  And in the following month we have the 

Hauraki Collective Deed signed, correct? 25 

A. Yes. 

Q. Completing the picture then again, given this was reflecting a period in 

time for that inquiry, to update the Court, has legislation been introduced 

for the Hauraki Collective Redress Deed? 

A. No. 30 

Q. It’s been sitting there for about two and a half years? 

A. Yes, since August 2018. 

Q. Has the Crown recognised the overwhelming support of ratification 

results for the four iwi who initialled the Marutūāhu Collective Deed? 
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A. Yes, joint Ministers agreed that those ratification results demonstrated 

sufficient support for the Marutūāhu Collective Redress Deed for those 

groups to enter into it. 

Q. And for completeness, as was discussed in the previous evidence, that 

didn’t include Ngāti Pāoa, did it? 5 

A. No. 

Q. So that deed’s been sitting there for about two years? 

A. Since it was initialled, yes. 

Q. Acknowledging the important milestone from last Saturday with the 

signing of the Ngāti Pāoa deed, for the rest of the Marutūāhu Collective 10 

in terms of Whanaunga, Tamaterā, Maru and Pāoa, have they been 

signed since initialling and ratification? 

A. I think – do you mean Te Patukirikiri instead of Pāoa again? 

Q. Sorry, I meant – yes. 

A. So Te Patukirikiri deed was signed shortly before one of their negotiators 15 

passed away, I think from memory that was around October 2018 but I 

stand to be correct on that.  The other deeds haven’t been signed. 

Q. So just to get my bearings right, we’re talking about Whanaunga, 

Tamaterā and Maru haven’t been signed? 

A. That’s correct. 20 

Q. So they’ve been sitting there for about three years? 

A. Since they were initialled. 

Q. Yes.  And if we think back to the commencement of those negotiations 

for those tribes back in early 2010, how many election cycles have there 

been, general election cycles have there been over that period? 25 

A. Four. 

1515 

Q. Yes.  So can you point to me where in this calendar programme we see 

the introduction of the clearing in the decks and the drive-through 

settlement protocol and regime and policy that the Crown introduced? 30 

A. It was approximately October or November 2016 that Minister Finlayson 

took that proposed strategy to Cabinet. 

Q. You might recall at the inquiry from which this table comes from you were 

asked some questions at that time, and this is back in 2019, how many 
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deeds had been signed under the post 2007 overlapping claims policy 

reset, if that’s the right way to frame it.  Do you recall you giving that 

advice to the Tribunal? 

A. Yes, I do. 

Q. Do you remember the number? 5 

A. At that time I think it was 87. 

Q. And now that we’re in the first quarter of ’21, what’s the number? 

A. Ninety-one. 

Q. And this was discussed in some of the earlier evidence.  Again, to the 

best of your recall, how many deeds are left to sign in the country in terms 10 

of outstanding claims that go with those deeds? 

A. Oh, I would say somewhere in the thirties. 

Q. I’m not sure if you saw the evidence of Mr Macky or have seen the 

transcript.  He, and this came up in the evidence of Mr Dreaver as well, 

he talked about a number of the reports that had been commissioned and 15 

assessments, referred to Messrs Monin and Armstrong, Dr Pollock, 

et cetera.  And I asked Mr Macky, especially with those external reports, 

whether – actually to be fair to him I asked him in a generic, and so I’ll 

start there and then go to the specific – again, to the best of your 

recollection, in general are those external reports those – I forget the 20 

phrase – eminent historian reports was one phrase I recall, are they 

provided to claimants to – sorry, negotiation groups to engage with? 

A. Eminent historian reports I understand are something different.  That 

relates to the review of historical account.  The Armstrong and Monin 

reports I think were commissioned by the office into those particular 25 

matters that they cover.  My understanding is those sorts of reports may 

not always have been given to groups. 

Q. And, again, to the extent that you recall, were they in the case of Monin, 

Armstrong and Pollock, were they provided to the Marutūāhu iwi? 

A. I don’t know. 30 

Q. There was some discussion I had with Mr Solomon in relation to the 

Ngāti Pāoa deed, and again acknowledging the milestone from Saturday, 

and there was some discussion around the inclusion in the Ngāti Pāoa 

deed of redress that was negotiated by the Marutūāhu Collective but 
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which Ngāti Pāoa were a part in terms of those negotiations but being 

reflected as well in the Ngāti Pāoa deed, two examples being financial 

redress and redress relating to the ex Takapuna Police Station.  Are you 

aware of those items of redress? 

A. Yes, I am. 5 

Q. And did the Ngāti Pāoa deed that was signed on Saturday include those 

elements of the redress that came about through the Marutūāhu 

Collective settlement negotiations? 

A. As far as I’m aware it did. 

Q. Are you aware then that the Ngāti Pāoa are the first of the Marutūāhu 10 

Collective iwi who have had that redress reflected in their own iwi deeds 

as signed? 

A. Yes. 

Q. Now there’s been a play within a play discussions in this hearing and I 

want to come to some of the matters raised by the Ngāti Pāoa Iwi Trust.  15 

To assist the Court in terms of understanding their place, does the 

Ngāti Pāoa Iwi Trust have a negotiations mandate? 

A. Not one recognised by the Crown, no. 

Q. What’s their role in the settlement process, the settlement world? 

1520 20 

A. So they’re the post settlement governance entity that the Ngāti Pāoa 

claimant community ratified in 2013 as suitable to receive and hold 

settlement redress on behalf of Ngāti Pāoa. 

Q. So to the extent, and this has been in the evidence, to the extent that 

there is at this stage some views on redress that was negotiated and 25 

agreed by each of the negotiators for those five iwi, Ngāti Pāoa, 

Ngāti Whanaunga, Ngāti Tamaterā, Te Patukirikiri and Ngāti Maru, the 

Ngāti Pāoa Iwi Trust doesn’t have a role in that, do they, insofar as not 

having negotiated that redress and being that post settlement governance 

entity, is that fair? 30 

A. I think that’s fair.  The Ngāti Pāoa claimant community appointed their 

own negotiators back in 2011 and my understanding is their two 

mandated negotiators sat at the Marutūāhu Collective negotiation table 

on behalf of Ngāti Pāoa. 
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Q. There’s also been some discussion around heartlands.  Insofar as the 

Crown is concerned with Treaty settlements, is there any policy that 

settlement redress is only provided in so-called heartlands? 

A. Not that I’m aware of, no. 

Q. And so if we look at some of the examples, and Ngāti Pāoa has been 5 

referred to and evidence was given last week about the location of 

heartlands, reference was made by Mr Tupuhi to Whakatiwai, and 

Mr Andrews, to Whakatīwai, East Tāmaki, Waiheke, Waiti, Miranda and 

Tāmaki, are those places that correspond to where redress has been 

provided to Ngāti Pāoa in their settlement? 10 

A. Yes, it is, but there are other areas further east and further north. 

Q. And where are they? 

A. So the Mahurangi coast as well, there’s a gift and gift back redress at an 

island called Te Haupa.  And then to the east of the Coromandel 

Peninsula, so this is north-east, there’s a group of islands called 15 

Ruamahui where Ngāti Pāoa are proposed to receive redress together 

with several other iwi of Hauraki.  Those islands are also called the 

Aldermens.  There’s also some non – or what the Crown describes as 

non-exclusive instruments which stretch from the slopes of Te Aroha 

maunga, touch I think what’s called the Marutūāhu shared kinship area 20 

with Waikato-Tainui, go up along the Kaipara RFR area to south of 

Te Arai Point. 

Q. And is it correct also that Ngāti Pāoa are going to share in a number of 

forests as part of the Hauraki Collective and Marutūāhu settlements 

ranging from Maramarua to Whangapoua to Athenry and Te Puna 25 

Katikati? 

A. Yes. 

Q. There’s been a lot of focus in terms of the Crown’s approach with 

negotiations, overlapping claims and the role of tikanga.  If this Court 

decides that Crown settlement policy and practice must include 30 

determinations of mana whenua or tikanga, how could the Crown do that? 

A. I’m really not sure.  That’s not to say we wouldn’t find a way but I’m just 

thinking there have been 91 deeds of settlement entered into.  One of the 

things the Crown is really mindful of is to provide a fair and durable 
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settlements.  So I think there would be a real impractical question if we 

were to I guess shift the goalposts at what at least I would say from the 

Crown’s perspective is very late in the settlement process what that would 

actually do to, number one, our ability to enter into those remaining 

settlements and settle the historical Treaty claims of those groups yet to 5 

come.  But I think there’s also a very real and open question about what 

it would mean for the durability of settlements that the Crown has already 

entered into.  And the reason I say that is because in a number of those 

settlements the redress the Crown has provided hasn’t been confined, 

well, it’s been provided within an area of interest.  That area of interest is 10 

not always necessarily the same as what’s been referred to in these 

proceedings as a heartland.  I don’t for a moment think the Crown would 

ask its Treaty partner to return all the redress it’s provided outside its core 

area or its heartland but I can well imagine groups who are not yet settled 

asking us why not. 15 

Q. Well, on that last point, how would such an outcome address or affect 

equity between those who have settled and those who are yet to settle? 

A. I think it would almost create a different class of settled groups. 

CROSS-EXAMINATION:  MS COATES 

Q. Tēnā koe, Ms Campbell. 20 

A. Tēnā koe. 

THE COURT ADDRESSES MS COATES (15:26:18)   

CROSS-EXAMINATION CONTINUES:  MS COATES 

Q. So I only have a few follow-up questions for you, Ms Campbell.  My first 

question was is there a standard process for overlapping claims or is that 25 

tailored to each settlement or a bit of both? 

A. I’d probably describe it as a bit of both.  I mean there is standard guidance 

but because no two settlements are the same, no two settling groups are 

the same and no two sets of overlapping interest issues are necessarily 

the same, I think we try and adapt to the circumstances at hand. 30 
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Q. And in terms of the standard guidance, what sort of standard guidance is 

there? 

A. So that would be the Red Book and then there’s also some internal 

guidance I guess you would call it which I think is dated about 2013.  In 

addition to that, and although this is not yet formalised, when the Hauraki 5 

Tribunal reported in its – forget the number – its Wai 2840 inquiry into 

overlapping claims, we reported to the Minister early in the New Year, so 

early in 2020, advising him of findings and recommendations of the 

Tribunal.  And although those were particular to some of the Hauraki 

overlapping interests process, I think it’s fair to say that we’ve considered 10 

those more broadly across the office since that time and have tried to be 

mindful of those recommendations and take them on board as soon as 

we could. 

Q. So there’s been evolution over time as well in terms of how the Crown 

deals with overlapping claims? 15 

A. Yes, I think that’s fair. 

Q. But it is in part dependent on context, isn’t it, so it is dependent on, for 

example, the political dynamics of the particular groups, likelihood of 

resolution, practical things like time, resource, the inclination of particular 

groups to push back, is that accurate? 20 

A. Yes, I think that’s fair. 

Q. In terms of the context of the Te Ākitai negotiations, so these came well 

after the 2007 report, Tribunal report that highlighted the probably 

incendiary nature of overlapping claims within Tāmaki, is that right? 

A. Yes. 25 

Q. And in terms of when a proposed settlement package was, even though 

there was negotiations for a long period of time, in terms of when a 

proposed settlement package was worked up and largely agreed 

between OTS and the Te Ākitai negotiators, that was in and around 

October 2016, is that right? 30 

A. Yes, that’s my understanding. 

Q. And of course at that stage, October 2016, the Ngāti Whātua litigation 

against Ngāti Pāoa was under way, wasn’t it? 

A. Yes, that commenced the previous year, roughly 12 months earlier I think. 
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1530 

Q. Actually in that month, in October 2016, that was the first hearing, wasn’t 

it, of the strike out application in the High Court? 

A. Yes, that’s my recollection. 

Q. So the context was that right at the time that Te Ākitai’s overlapping 5 

claims process was kicking off, the litigation was in full swing? 

A. It was a two day hearing so I’m not quite sure if that counts as “full swing”. 

Q. Sorry, yes, I can clarify.  Or at least Ngāti Whātua Ōrākei at that stage 

had a very clear position that was well-known to everybody that they had 

exclusive, or predominant it might have been at that point, ahi kā and 10 

mana whenua in the 2006 RFR area? 

A. Yes.  Yes, that was clear at that time. 

Q. And since they filed their proceedings, there’s been no indication that they 

have waivered from that position, is that correct? 

A. That’s my understanding. 15 

Q. And so the context for overlapping claims discussions with Te Ākitai was 

inevitably going to be difficult and controversial, would you agree with 

that? 

A. It certainly wouldn’t have made it any easier and I think to a large extent 

explains the views that Te Ākitai conveyed to my team and Mr Willis in 20 

negotiation meetings. 

Q. Yes, I saw you used the words such as trepidation, apprehensiveness.  

Why did you think Te Ākitai felt like that?  Was it mainly in relation to the 

litigation or something more than that? 

A. My sense is it was in relation to the litigation.  But those were direct quotes 25 

from our records of negotiation with Te Ākitai at that time and that was 

the language they used.  I wasn’t in those meetings so I – but I don’t know 

if I can add much more. 

Q. And do you think Te Ākitai had good cause to be sceptical as to how 

successful overlapping negotiations or overlapping discussions would be 30 

given that context? 

A. I think you don’t know until you try. 

Q. And they did try, didn’t they?  There were discussions and ultimately 

resolution wasn’t reached? 
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A. That’s right. 

Q. In terms of Te Ākitai’s experience of overlapping claims and negotiations, 

prior to Te Ākitai entering into negotiations with the Crown would their 

experience as an overlapping group have largely been that overlapping 

discussions occur after the AIP is signed?  Would that have been the 5 

general, normal process of the Crown? 

A. Yeah I’m just trying to think.  I think, well perhaps let me talk to my 

experience.  In my experience that was the case with Ngāti Pāoa and with 

Ngāti Tamaoho who engaged with them on overlapping interests after 

those particular documents were signed.  Otherwise, I’m not too sure. 10 

Q. So they were told by Mr Dreaver that the AIP would happen and then 

there’d be engagement and also their experience to date may have also 

led them to believe that that would be the normal process? 

A. Mmm, I think that would be fair.  However, that being said, the earlier you 

start the better I think is what our – 15 

Q. Just as a general proposition? 

A. Yeah, just as a general proposition. 

Q. Ka pai.  In terms of I think the Crown’s encouragement for iwi to follow 

tikanga-based processes, do you think that the Crown has a good 

understanding of what that might entail?  Or is that largely left to iwi to 20 

lead and drive? 

A. I think, you know, the Crown repeatedly states its preference is for any 

overlapping issues to be resolved or addressed between groups 

themselves.  The Crown I guess in this process doesn’t want to be seen 

to be dictating the manner or the terms or the how, the when, of when 25 

groups should get together.  I mean, these are relationships often 

between whanaunga that have existed since long before the Crown 

arrived in Aotearoa New Zealand.  There’d probably be many aspects of 

those relationships that the Crown may not necessarily be aware of.  And 

in my observation, many, many times groups preference is to get together 30 

themselves to lead that engagement themselves.  That’s not to say that 

that’s always the case.  And I guess the way we frame it as officials is we 

are available to provide whatever assistance would be helpful in the 



1694 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

particular circumstances rather than prescribing what that assistance 

must be or injecting ourselves into the process. 

Q. And to the extent possible it’s iwi – 

THE COURT ADDRESSES MS COATES (15:35:48) 

COURT ADJOURNS: 3.36 PM 5 
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COURT RESUMES: 3.56 PM 

 

(Audio commences 15:58:53) 

CROSS-EXAMINATION:  MR HODDER 

Q. Good afternoon, Ms Campbell.  Ms Campbell? 5 

A. Yes, that’s correct. 

Q. Within Te Arawhiti can you help me with exactly what Te Kāhui Whakatau 

is? 

A. It’s the former office of Treaty settlements. 

Q. And that’s part of the expanded agency that is Te Arawhiti compared with 10 

what OTS was before, is that correct? 

A. Correct. 

Q. And you’ve been Wellington-based in your role with OTS and then now 

Te Arawhiti? 

A. I have. 15 

Q. You refer to the Te Waenga region which I’m taking to be the one you 

describe in paragraph 3 as stretching from Tāmaki Makaurau down to 

Tauranga Moana, Waikato-Tainui, Maniapoto and the Hauraki area, is 

that correct? 

A. It is. 20 

Q. Is there a separate team for that region within now Te Arawhiti? 

A. There are four negotiation teams operate within that region. 

Q. And does each of those have a senior person in charge of it? 

A. Each of those has a negotiation and settlement manager in charge of it. 

Q. And they all report to you? 25 

A. They do. 

Q. And is there a chief or lead Crown negotiator associated with the region 

as a whole or with each team or not at all now? 

A. No, the chief Crown negotiators are attached to each negotiation. 

Q. So each of the teams could be working with a separate leading or chief 30 

Crown negotiator? 

A. Yes, or multiple different chief Crown negotiators.  So by way of example, 

one of my managers is the negotiation manager for the Waikato-Tainui 



1696 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

negotiations, Sir Brian Roche is the Chief Crown Negotiator for those 

negotiations.  That manager’s also the negotiation manager for the 

Maniapoto negotiations and David Tapsell is the Chief Crown Negotiator 

for those negotiations.  

Q. Now I think we’ve heard from – let me go back one step – can I assume 5 

that you’ve read Mrs Anderson’s evidence, Mr Macky’s evidence and 

Mr Dreaver’s evidence? 

A. Yes, at some point in the last six months. 

Q. Not in the last six weeks? 

A. I read Mr Macky’s last week and Mr Dreaver’s last week. 10 

Q. So there’s slightly different versions about this it doesn’t really matter but 

there are, as I understand it, a sort of a distinct team of historians working 

within your part of Te Arawhiti, that correct? 

A. Yes, although I wouldn’t say they’re confined to whakatau necessarily.  I 

think Mr Macky and you had a conversation about how some of them 15 

work on takutai moana.  And then if, you know, all manner of other tasks 

that may require historian assistance if they arise then they will be helpful.  

For instance, I think Mrs Anderson referred to how Te Arawhiti has a wider 

role to improve public service capability to engage with Māori, so one of 

the things we’re doing in that capacity is looking at improving knowledge 20 

of the history of the Crown’s relationship with iwi and hapū, so our 

historians have got a bit of a public education role, for lack of a better 

term, in that space too. 

Q. At the moment I’m under the impression that each of the, for example, 

the four negotiating teams that you mentioned for the Te Waenga region 25 

are likely to have an historian, or at least one historian, allocated to them, 

is that right? 

A. Yes, depending on the stage of the negotiation, yes. 

Q. Is it one or more? 

A. One or more depending on I guess the size of the negotiation and the 30 

amount of research that’s already, or is already available. 

Q. Now, you tell us that you joined OTS in March 2014 and I think, well, I 

take it you started work on the Te Ākitai matters pretty much straight 

away, is that right? 
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A. Yes.  At that time the office was organised by settlement milestones, so I 

– instead of geographically, as it is now – so I was deputy director 

responsible for several AIP or Agreement in Principle negotiations, 

including Te Ākitai Waiohua.   

Q. Now there’s a gap that you refer to before you resume with Te Ākitai 5 

matters in March 2017? 

A. Yes. 

Q. And who’s responsible for the Te Ākitai brief, if I can put it that way, during 

the period you’re not there? 

A. Do you mean at my level? 10 

Q. Yes. 

A. Juliet Robinson. 

Q. And was she – 

A. She was a deputy director negotiations too. 

Q. And then I understand in terms of the Marutūāhu matters you have been 15 

involved since June 2015 effectively? 

A. That’s correct. 

Q. Which means you haven’t overlapped specifically with Mr Dreaver? 

A. A small overlap, with Marutūāhu. 

Q. I was under the impression he left in March 2015? 20 

A. I think it was late May but I know he said March this morning. 

Q. Well I think he might have said it in his brief as well but, anyway.  And just 

to be clear, I’m assuming you reported to Mrs Anderson, is that right? 

A. Do you mean currently? 

Q. Yes. 25 

A. No.   

Q. Who do you report to? 

A. I report to deputy chief executive settlements in takutai moana.   

Q. Right. 

A. Do you want the name? 30 

Q. No. 

A. Okay. 

Q. Is this because you have taken over a greater emphasis on moana 

matters or not? 
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A. No, it’s because we, following the establishment of Te Arawhiti on 1st of 

January 2019 part way through that year the chief executive decided she 

needed some deputy chief executives so a tier 2 level of management 

was slotted in, for lack of a better term.  Does that make sense, 

Mr Hodder? 5 

Q. Having lived in Wellington for longer than most of the people in this room, 

yes it does.  But it might not settle so well north of the Bombay Hills. 

A. Yeah.  I can see you’ve been trying to sort of put our office structure and 

who’s who together, so. 

Q. Thank you.  And having turned down your kind offer, you’d better give me 10 

the name of that person in case they feature in documents? 

A. I report to Rachel Houlbrooke. 

Q. That’s a name… 

A. A name you should know. 

Q. I should.  Right.  So am I right to understand that in terms of matters in 15 

the Te Waenga region, papers that go to the Minister or to Cabinet from 

Te Arawhiti in relation to the matters we’re concerned with would be 

reviewed by you? 

A. Yes, I would say almost certainly, not 100% because I do sometimes go 

on holiday.  And I’m not saying that to be facetious, it’s actually just one 20 

of my observations of being at OTS and the Te Arawhiti is the Crown just 

carries on.  If I’m not there it actually makes not much difference at all.  I 

should say there was a period, and I don’t know how material this is, but 

from October to December 2018 where I wasn’t in my regional director 

role for Te Waenga region.  I was solely focused on Ngāpuhi.  25 

Q. And now you’ve mentioned Ms Houlbrooke, does she review the same 

papers you review or that’s not necessary? 

A. Not necessarily.  She reviews some of the papers I review after me, just 

as the chief executive Mrs Anderson does as well.  It really depends on 

the nature of the papers, how I guess hot or, yeah, hot’s probably the best 30 

word, they may be.  As a matter of course, all Cabinet papers are 

reviewed by both Mrs Houlbrooke and Mrs Anderson. 
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Q. But a major memorandum of advice to the Minister at an important stage 

in one of the Treaty settlement routes that you’ve been describing, that 

might be reviewed by others as well as you? 

A. Yes. 

Q. But almost certainly by you unless you’re otherwise – 5 

A. Yes. 

Q. – distracted.  And I’m not sure, have you seen or heard any of the 

evidence in cross-examination of your colleagues? 

A. I have seen and heard some of it.  Not all of it. 

Q. So you may know that I asked some questions of Mr Macky about his role 10 

and my understanding is that he might look at some of those papers we’ve 

just been talking about, the important papers, is that your experience? 

A. Yes, although I should say it’s my negotiation managers that liaise with 

the historians directly rather than me. 

Q. Now I’m under the impression from somewhere that you’re an historian 15 

yourself, is that correct? 

A. I have a Master of Arts in History from Victoria University of Wellington. 

Q. And you went from there to Crown Forestry Rental Trust? 

A. I did. 

Q. And your work there involved what skills, talents? 20 

A. Initially I was engaged there as an historian.  Then I was the research 

contracts manager.  And then after that I was chief historian.  And then 

after that I was director service delivery.  And then after that I left. 

1610 

Q. So I can assume, can I, that you have an ease with some of the historical 25 

matters and methodologies that come across in papers that you are 

reviewing? 

A. I think I have more ease than others without a history qualification would.  

That being said, I need to be really clear, I’m not engaged by Te Arawhiti 

in that capacity.  And the only reason I say that is because it is a very 30 

different and quite specialised role even though, you know, it’s still history 

but to the ones I did at CFRT. 

Q. I’m not sure I understand what that means.  So what was the nature of 

the history you were looking at at CFRT? 
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A. It was still about the history of the Crown’s relationship with particular 

groups, so that may be over a period of time or it may be focused on a 

particular historical issue.  I think what I’m saying is, and I appeared 

before the Waitangi Tribunal several times as well but as an independent 

expert witness, so being engaged to provide your independent view as 5 

an historical witness is quite different I think from being engaged by the 

Crown to be their historian.  I’m not sure I would ever be engaged by the 

Crown as an historian.  

Q. Am I correct to assume that your team, if I can call the Te Waenga as 

your team for present purposes, its work is broadly guided by the 10 

principles that are broadly covered by the Red Book? 

A. I think that’s fair. 

Q. Well I have reviewed that with other witnesses so I don’t think I need to 

go too far in that but there are a couple of – did anybody warn you that 

some of your colleagues have, I won’t use the sporting metaphor, but they 15 

have deflected some questions saying, well, actually Ms Campbell might 

be the best person to ask that about, were you warned about that? 

A. Yes, I have been.  I will do my level best but I can’t make any more 

commitment than that. 

Q. Of course.  So I can’t remember if this is one of them or not but were you 20 

involved in the refreshing of Crown policy following the Hauraki Process 

Report? 

A. Not directly, if you’re referring to the updating of the Red Book, is that… 

Q. Yes.  Well, there’s various internal documents that – not quite the Red 

Book itself I think but there were things overlapping claims policy dating 25 

from, for example, 2020. 

A. So, no, I haven’t been directly involved in that. 

Q. Does that mean you’re unfamiliar with them or you just haven’t been 

involved in their production? 

A. I know the work’s going on.  I’ve had the opportunity to review it but due 30 

to my other work commitments I haven’t provided any feedback on it. 

Q. In terms of the reports we were talking about a minute ago that are going 

up to the Minister, (inaudible 16:13:20) Cabinet particularly, am I right to 

understand that that will be prepared by somebody inside your team, not 
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drafted by you, it will be reviewed by you and then edited, corrected, 

suggestions made to make sure it’s in a kind of an appropriate standard 

and style for consumption by your Minister? 

A. Yeah.  So there’s a few other steps in the review process as well.  Do you 

want me to go… 5 

Q. Briefly, I think we should know these things, yes. 

A. Okay.  So Cabinet papers are generally drafted by analysts or senior 

analysts.  At times they may be drafted by principal advisors.  They are 

peer reviewed.  If they have historical content, that may be reviewed by 

an historian.  The full Cabinet paper will be reviewed by a negotiation and 10 

settlement manager, the one responsible for the negotiation, then by the 

regional director, so me for Te Waenga.  And then the DCE, so 

Ms Houlbrooke, deputy chief executive.  And then, at some point, 

Mrs Anderson.  

Q. You mentioned principal advisers.  I’m not sure I’ve completely located 15 

them in the universe – 

A. In the structure. 

Q. – so what are they? 

A. So each deputy director has one or more principal advisors that report to 

them.  Your discussion with Mr Dreaver this morning I think you asked 20 

about Ms Consedine.  At that time she was a principal advisor. 

Q. And just for clarity, does OTS then, and Te Arawhiti now, have people 

seconded to the Minister’s Office? 

A. Yeah, so our private secretaries are all seconded. 

Q. And they’re called private secretaries? 25 

A. Yes. 

Q. So am I right to understand you would have approved in your time since 

2015 for Marutūāhu matters and 2017 for Te Ākitai matters you will have 

reviewed most of the advice that’s gone to the Minister in relation to both 

of those negotiation steams? 30 

A. Yes. 

Q. And I’m assuming that in the context of that you’ve become familiar with 

Ngāti Whātua Ōrākei’s concerns about those negotiation streams? 

A. Yes. 
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Q. And I think you’re aware that – actually, let me just go back one step.  I’m 

sure that you have many, many responsibilities but I’m going to ask you 

a question about documents that you’re familiar with and, at least for my 

part, I won’t hold it against you if you’re not but let’s see how we go. 

A. Okay. 5 

Q. So in terms of what we’re concerned with, there are a number of 

documents that are getting some prominence, inevitably so.  The first is 

the 1987 Waitangi Tribunal Report on the Ōrākei claim.  You familiar with 

that? 

A. No, I’m not. 10 

Q. You’ve never looked at it? 

A. I beg your pardon? 

Q. You’ve never looked at it? 

A. I can’t recall looking at it but it was, I don’t know, 30 years ago. 

Q. Yes, it was. 15 

A. Yeah, and that’s no comment on the quality of it.  My memory’s just not 

that good. 

Q. Sure.  In 2006 there was an Agreement in Principle between Ngāti 

Whātua Ōrākei and the Crown.  You familiar with that? 

A. No. 20 

Q. In 2007 the Waitangi Tribunal issued its Tāmaki Makaurau Process 

Report.  That seems to have made a dent in OTS in various ways.  You 

familiar with that? 

A. I’m certainly aware of the report and I’ve read parts of it. 

Q. In 2009 Sir Douglas Graham, with a bit of editing assistance from 25 

Mr Dreaver it seems, prepared a report.  Are you familiar with that? 

A. I was at the time.  I read it at the time but haven’t subsequently. 

Q. In 2011 Ngāti Whātua Ōrākei and the Crown signed a deed.  Are you 

familiar with that? 

A. Do you mean the content of the deed? 30 

Q. Yes. 

A. Yeah, no I’m not.  But actually I do just need to qualify something.  I don’t 

think I’ve ever read a whole deed of settlement.  Because you’ve seen 

how big they are, haven’t you? 
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Q. I have. 

A. Yeah.   

Q. They also consist of a main body with a whole lot of attachments. 

A. Yes, that’s right. 

Q. And most of that – 5 

A. So I guess my point is, please don’t regard it as unusual or me being 

derelict in my duties. 

Q. Well, I gave you that assurance before I started this line of questions. 

A. Yes. 

Q. I haven’t deviated from that.  Nevertheless, you’ve raised that point.  So, 10 

it’s true that many of these documents are long documents but they have 

executive summaries or, in the case of deeds of settlements, they have 

at least kind of a main body to which are attached a whole series of 

lengthy attachments. 

A. Yeah, and on our website there are deed of settlement summaries as well 15 

which are usually two or three pages long. 

Q. So in terms of the Ngāti Whātua Ōrākei 2011 deed of settlement and its 

body, as opposed to the attachments, the same question, are you familiar 

with that? 

A. No. 20 

Q. In 2015, as you mentioned a couple of times I think in your evidence, 

Ngāti Whātua Ōrākei commenced by statement of claim this proceeding.  

Are you familiar with that statement of claim? 

A. Yes. 

Q. In 2017 there is the kawenata and the associated conciliation agreement 25 

between Ngāti Pāoa and Ngāti Whātua Ōrākei.  Are you familiar with that? 

A. I’m aware of its existence and I recall Ngāti Pāoa may have sent us I think 

the cover page, if I can call it that, at the time, but I hadn’t seen the more 

fulsome document. 

Q. I’m sorry this does sound like a rather unfortunate and hard mastermind 30 

quiz but in 2018 there was a new addition of the Red Book which we are 

familiar with or have seen bits of.  Is that something that you would want 

to take notice of or is it kind of just go – there’s a new addition of the Red 

Book comes out in 2018. 
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A. Yes, I’ve got that on my laptop.  Sorry, what was your question though? 

Q. Do you familiarise yourself with it when a new addition comes out or you 

don’t need to? 

A. I, well, I think the 2018 one’s the first one for a while, isn’t it? 

Q. There was one in 2015.  It depends what you define a while though. 5 

A. Yeah. 

Q. Anyway, the answer was – 

A. The 2018 one is the one I’m most familiar with. 

1620 

Q. In 2018 the Iwi Working Group produced something called New Approach 10 

about the idea of a tikanga-based approach to resolution of issues arising 

between overlapping interests in the Treaty settlement context.  You 

familiar with that? 

A. Yeah. 

Q. And you’ve read it? 15 

A. I read it at the time.  I haven’t read it recently. 

Q. Have you been involved in developing a response to it? 

A. No. 

Q. Do you recall who has? 

A. The policy part of our organisation. 20 

Q. In September 2018 the Supreme Court reversed earlier strike out 

decisions in relation to Ngāti Whātua’s claim and you note I think that it 

allowed the proceeding to proceed in part. 

A. Yes. 

Q. We won’t debate what “in part” means, but you’re familiar with the 25 

Supreme Court’s decision? 

A. At a – 

Q. By which I mean have you read it? 

A. No, I haven’t read it. 

Q. When I say familiar, I generally mean have you read it? 30 

A. Oh, okay. 

Q. And then in December 2019 the Waitangi Tribunal issued its Hauraki 

Process Report. 

A. Mhm. 
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Q. And I think you might have said you gave evidence, did you? 

A. In that inquiry, yes, I did. 

Q. And have you looked at any parts of that and read any parts of that? 

A. Yes, I’ve read parts of it. 

Q. Including the major summaries and conclusions I assume? 5 

A. Yes, the findings and recommendations. 

Q. So that’s helpful, thank you.  In terms of Ngāti Whātua’s position, am I 

right to assume that you are reasonably familiar with what Ngāti Whātua’s 

position is which brings us to this litigation? 

A. I think I am. 10 

Q. Right, well I may just need to check that off in a couple of ways at this 

stage.  So you’re aware that the essential proposition is that – or there 

are many essential propositions, but the core ones, firstly, that there was 

a raupatu in the 18th century followed by occupation by in particular the 

Te Taoū group? 15 

A. Te Taoū? 

Q. Yes. 

A. Mmm. 

Q. You’re aware of that? 

A. I’m aware that’s what they say, yes. 20 

Q. And that they say that gives rise to ahi kā roa? 

A. I’m aware of that. 

Q. And that gives rise to mana whenua? 

A. I’m aware of that, yes. 

Q. And they also say that that form of mana whenua and the interest arising 25 

from those factors I just mentioned provide a fundamental customary 

interest in relation to the RFR area, the 2006 RFR area.  You’re familiar 

with that? 

A. I’m aware that’s their position, yes. 

Q. Is it your understanding that that denies all other interests in that area, or 30 

not? 

A. No, that wouldn’t – I understand that’s their position. 

Q. Do you? 

A. Yeah. 
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Q. And why do you understand that? 

A. Because they’ve said so. 

Q. That they say that no other interests exist in the 2006 (inaudible 16:23:20) 

area? 

A. My understanding is that Ngāti Whātua’s position is that they have 5 

exclusive mana whenua in that area and, by virtue of that position, others 

don’t. 

Q. Well, that’s mana whenua, it’s not interests. 

A. Right.  Could you repeat the question please, Mr Hodder? 

Q. Sure.  So we’re trying to – I appreciate you have explained that this 10 

view’s not accepted by your agency but I’m just exploring this proposition.  

So Ngāti Whātua Ōrākei has been consistent in asserting it has this 

ahi kā-based mana whenua which is exclusive within the 2006 RFR area.  

I think we got to the point where we can agree on that, can’t we? 

A. Well, I think – 15 

Q. That’s what their position is? 

A. I think their claim is actually take raupatu and then that has been 

consolidated over time through ahi kā because those are take and my 

understanding is they can’t stand alone or in isolation from ahi kā so 

ahi kā has substantiated or consolidated that raupatu, as have 20 

intermarriage with other groups over time. 

Q. Sure.  Well, that’s the beginning of the process, I’m actually more 

interested in the end of the process at the moment. 

A. Okay. 

Q. At the end of the process there’s a claim to exclusive mana whenua in 25 

the 2006 RFR area, that’s the claim that we’re litigating here as I’m sure 

you appreciate? 

A. Yes. 

Q. So when we started to get side-tracked almost was when I said that 

doesn’t – or is it your understanding that that excludes other interests and 30 

your response was in terms of they claim exclusive mana – 

A. Mana whenua. 

Q. – whenua.   

A. Yeah. 
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Q. Right.  And I’m just wanting to get to the bottom of that. 

A. So – apologies if I misunderstood you – so the Crown’s view would be 

that there are other interests in the 2006 RFR area. 

Q. Sure.  But I’m asking whether you understand Ngāti Whātua’s view is to 

deny that there are any other interests in that area? 5 

A. No, I don’t think they actually do do that. 

Q. Well, that’s what I’m trying to establish because it’s relevant to the way in 

which advice has gone to Ministers about these matters.  And is it your 

understanding that what Ngāti Whātua is looking for is conduct by the 

Crown that avoids offence to or erosion of their claimed exclusive mana 10 

whenua? 

A. I thought they were trying to avoid the erosion or undermining of their 

settlement.  And those two things may not be mutually exclusive. 

Q. Well, maybe I’ll leave it at that on that point.  Do you understand that the 

claim is essentially not about the settlement, it’s about the consequence 15 

of the settlement, what happens after the settlement? 

A. Whose settlement are you… 

Q. Ngāti Whātua Ōrākei’s settlement. 

A. I think this is one of the challenges I’ve had, Mr Hodder, is the claim 

seems to have changed over time, and – 20 

Q. And what changes do you perceive and how has that change occurred? 

A. Well, I’m pretty sure that the first, you know, the first concern Ngāti 

Whātua Ōrākei brought to the Crown was that the Crown’s proposal to 

provide redress firstly to Ngāti Pāoa then to Marutūāhu and most recently 

to Te Ākitai in the 2006 RFR area would undermine their settlement, the 25 

historical Treaty settlement that they’d entered into with the Crown.  That, 

and this is going back to 2015, that seems to have moved, and I’m not 

saying it’s not still part of the claim, but to be a claim more about mana 

whenua. 

Q. Well, the period in which you’re describing this transition, is this the period 30 

from roughly 2015 till now, or is it some other period we’re talking about? 

A. No, it’s over that period. 

Q. That’s the period during which the statement of claim has been in 

existence? 
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A. Yeah, well I think the statement of claim’s been updated at various points, 

hasn’t it, Mr Hodder? 

Q. It has but it’s probably not appropriate for me to discuss the details of the 

statement of claim with you, I’m just trying to establish what the 

understanding is that you have of it.  And, just to be clear, when you say 5 

“undermine the settlement”, can you just elaborate what you mean by 

that, what you think Ngāti Whātua’s claim was in terms – 

A. I, well I think what they were referring to is that through their settlement 

which had settled their historical Treaty of Waitangi claims and the Crown 

had apologised for various breaches of the Treaty, that it acknowledged 10 

various breaches of the Treaty, it had provided redress for those breaches 

of the Treaty, and then the Crown’s proposal to now provide redress in 

the 2006 RFR area to Ngāti Pāoa then Marutūāhu and then Te Ākitai was 

I guess eroding their view of themselves and the area in which they have 

interests. 15 

Q. It may be that we were in fact agreeing, I may have been slightly thrown 

by the word “undermine”.  If I put it this way and we’ll see if you can agree 

the proposition.  Would you agree to the proposition that what Ngāti 

Whātua Ōrākei’s claim involves in relation to its settlement from 2011 is 

that its concern that an expectation that the Crown would act in 20 

accordance with tikanga has not been realised? 

A. Sorry, could you repeat that? 

Q. Would you agree that the essence of the Ngāti Whātua claim in relation 

to the 2011 settlement is that it had an expectation that after the 

settlement the Crown would act in relation to Ngāti Whātua Ōrākei in 25 

accordance with tikanga principles and the claim is that it has not.  

1630 

A. Mmm. 

Q. Is that your understanding? 

A. Why I say “Mmm” is I don’t know what the Crown’s view of that would’ve 30 

been at that time. 

Q. At which time? 

A. Well, 2012 onwards.  I mean, we, the Crown, I guess thinks about its 

responsibilities in terms of partnership, protection and participation and 
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that’s not to say that that is how our Treaty partner thinks about what it 

was doing in entering into that settlement.  What I’m saying is, I don’t 

know if tikanga would’ve been front of mind.  Not to say that it wasn’t 

present at all. 

Q. That may not matter too much at this stage, there’s just one matter I’m 5 

trying to sort out as best as we can.  We agree there’s a difference 

between a group such as Ngāti Whātua Ōrākei saying: “Nobody else can 

have redress in this particular territory,” on the one hand and saying: 

“Nobody can have redress in this territory without us being consulted.”  

Do you agree there’s – 10 

A. Yes I understand there’s a difference. 

Q. And that’s a difference and which of those positions do you understand 

Ngāti Whātua Ōrākei takes? 

A. I don’t think they take either of those positions.  I think that the view that 

has been put to me is that Crown should not, should not, will not provide 15 

redress to other groups in those areas without their agreement.  I don’t 

know if I’d go as far – I think agreement actually probably is required. 

Q. And again that would be different from the first proposition I put to you 

which is – 

A. Yeah well I think it’s between the two, yeah. 20 

Q. Okay so if I put the second proposition as being no redress without 

agreement, that’s different from the no redress at all, agreed? 

A. That is correct, yep. 

Q. And however – sorry just to go back to the point.  You think that the Ngāti 

Whātua claim may have changed and your impression is that the Ngāti 25 

Whātua claim has changed since it was first commenced in 2015 and I’m 

assuming you mean other than the way in which it changed from the 

Supreme Court case which was not to challenge directly specific 

ministerial decisions? 

A. Yep. 30 

Q. So what was the change other than that? 

A. Well that was the one I talked about before, which is – 

Q. That was the change you meant? 

A. Yes, yep. 
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Q. Right, so it’s now a generic challenge to the idea that the, what the Crown 

should be doing as opposed to specifically focused on challenging their 

decisions? 

A. Yeah and I also think now and I mean perhaps this is a matter for lawyers, 

it also relates – which I’m not – it also relates to the lawfulness or 5 

otherwise of the Crown’s Overlapping Claims Policy which I don’t recall 

being pleaded back in 2015. 

Q. All right well again – 

A. Yep, okay. 

Q. – I don’t think it’s much use spending time talking to you about what has 10 

or hasn’t happened to the statement of claim, but the reason I’m asking 

these questions as you’ll appreciate is that your understanding will 

inevitably be formed, to some degree, in the advices going to ministers 

which I am interested in – 

A. Yes. 15 

Q. – and which you can help us with, thank you.  So going back to those 

specific decisions, you will perhaps recall that the original litigation by 

Ngāti Whātua Ōrākei was directed in a proposed redress for Ngāti Pāoa? 

A. Yes I recall that. 

Q. And then later on because things are moving of course, there was an 20 

issue arising in relation to redress for Marutūāhu? 

A. Yes. 

Q. And then later on still, in relation to redress for Te Ākitai? 

A. Yes, and there was actually Tamaoho in the intervening period 

somewhere as well until it was explained that the proposed redress there 25 

was outside the 2006 RFR area and that was the end of that. 

Q. Right, it’s never made it into litigation has it? 

A. No. 

Q. So, in terms of inviting responses, the process you described is that when 

these issues arose in succession, OTS’ processes including inviting 30 

responses from overlapping parties about proposed redress, so in the 

case of Marutūāhu for example in say 2016 or thereabouts, there were 

enquiries of overlapping interests to find out what they thought about that 

exercise, correct? 



1711 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

A. Yes, but that started in 2013. 

Q. Sure, well I’m focused in particular on 2016 for the moment because I’m 

trying to establish the approach that was being taken by the department.  

So let’s pick up 334.22571.   

A. Oh yes. 5 

Q. Mmm, oh yes.  So I’m interested in first of all the characters in this.  Not 

the obvious one but the lesser known people in Wellington.  So, Mr Bryce 

Blair, who’s he? 

A. He was a senior analyst. 

Q. Yep, so we know who you are, we know that Dr Pollock is a historian.  10 

Leigh McNicholl, she may have changed her name at some point, is that 

correct? 

A. Yes, she got married. 

Q. And what was her name before? 

A. McPhail. 15 

Q. Right thank you and Rick Barker was the lead or chief Crown negotiator 

in relation to Marutūāhu by this stage, is that correct? 

A. Yes, the lead Crown negotiator. 

Q. Right, just while we’re there, is there any significance in the change of 

title from “chief” to “lead”? 20 

A. No. 

Q. No, role’s precisely the same to the best of your knowledge? 

A. Yes. 

Q. Okay and the first person copied or sorry the first person it’s addressed 

to of course is Mr Majurey.  Now Mr Majurey at this time in June 2016 25 

would be well known to you as the chief negotiator and representative of 

the Marutūāhu Collective, agreed? 

A. No.  Mr Majurey was the chair of the Marutūāhu Collective and each of 

the five member iwi had their own negotiators.  Mr Majurey was one of 

the negotiators for Ngāti Maru. 30 

Q. Well you may have heard me asking this of Mr Dreaver this morning – 

A. Yeah, I do. 

Q. – if you’ve got a cast of 10 negotiators, somebody’s going to take the lead 

aren’t they? 
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A. Well Mr Majurey was the office’s main point of contact. 

Q. All right, that might be a better way to phrase it, thank you for that.  Right 

now you’ve clearly anticipated me asking you questions about that so I’m 

not going to disappoint you but the effect of this is a description isn’t it of 

the responses to requests for comments on in particular Marutūāhu 5 

claims and what overlapping claimants or overlapping interests had to say 

about it, that’s the context – 

A. Yeah, so particular redress proposals, that’s correct. 

Q. So at the bottom: “PS – Response to your table below.  As you can see, 

it is all going according to plan.”  Now, this I think probably almost 10 

everybody in the room understands who this is but for the record, can you 

identify the photograph? 

A. It’s Dama Edna Everage. 

Q. Right, the Barry Humphries character in a fetching pink wig.  Right, so 

that expression, would you say it’s an excited, surprised or happy 15 

expression? 

A. Yeah well I guess it’s relative to the others isn’t it. 

Q. It is, yeah.  So go down.  Te Ākitai looks particularly confident.  Ngāpuhi, 

yes.  Te Runanga, Ngāti Whātua o Kaipara, and Ngāi Tai and then Ngāti 

Whātua o Ōrākei.  Would you agree that Ngāti Whātua Ōrākei has a 20 

slightly different message than the others? 

A. Yes I would. 

Q. Right and can you help us as to why that would be the case? 

A. Can you go up to the date, sorry? 

Q. Sure.  June 2016. 25 

A. Yeah at that time, let me think, Ngāti Whātua Ōrākei would’ve voiced their 

opposition to some of the Marutūāhu redress proposals. 

Q. And they were the ones who were litigating against the Crown and 

particularly I the area that you were working, agreed? 

A. Yes. 30 

Q. Nobody else was litigating on that topic at that time, were they? 

A. Not that I recall, no. 
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Q. So, going back to that “PS”.  Can you help us at all what that might mean, 

“It is all going according to plan,” or do you say that was simply an 

irrelevant, flippant remark? 

A. I would class it as a flippant remark. 

1640 5 

Q. Does it mean, do you think, that these were predictable responses, or it 

doesn’t even go that far? 

A. No.  I don’t think the table says that.  I mean I think some of the groups, 

particularly your clients, Mr Hodder, their views were known to us before 

this engagement started.  Others we simply weren’t certain. 10 

Q. Go to the end of it please.  I’m sorry, what was the last thing you said? 

A. I said other groups we certainly weren’t certain what view they would take. 

Q. What was your reaction when you saw this? 

A. Do you mean last year when it popped up in Mr Blair’s evidence or at the 

time? 15 

Q. No, at the time when it popped up in your in-tray, your email in-tray? 

A. To be honest, it was so long ago I can’t remember.  It possibly, if my 

reaction last year is anything to go by, the least I would say is completely 

inappropriate and in no way reflects Te Arawhiti’s or OTS’s values given 

we were OTS at the time. 20 

Q. Can we go to the last one please just to see what we’re talking about.  

Well, it’s at least open to the interpretation that by this stage some of your 

team has been exhausted by Ngāti Whātua Ōrākei’s approach to the 

issues you’re dealing with, you agree? 

A. Could you ask me that again? 25 

Q. Would you agree that it’s consistent with the idea that by this stage some 

members of your team had been exhausted by Ngāti Whātua’s position 

in relation to the matters that you were dealing with? 

A. No.  Knowing my team as I do I’d say it’s more, and I think Mr Blair made 

a comment in his evidence about negotiations can be tense, they can be 30 

high pressure, they can be demanding, and sometimes we do things, and 

this is both sides, not just the Crown, to break the tension.  So… 

Q. Sure.  And at one level this is trivial, at one level it may seem like – 

A. Because of the subject matter it’s, yeah, yeah. 
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Q. It’s not, is it? 

A. No. 

Q. And it’s important because this is the team that’s providing the advice to 

the Minister who makes the decision, isn’t it? 

A. That’s correct, yes. 5 

Q. Let me… 

A. Although I’ve got – I think by this stage those decisions had been taken, 

hadn’t they? 

Q. Well, that’s an interesting question.  Some decisions are said to have 

been awaiting or subject to the dealing with overlapping claims issues.   10 

A. I think the decisions with respect to the properties that fell within 

Ngāti Whātua Ōrākei’s area of interest had been taken, a preliminary 

decision in April and then a final decision in May. 

Q. Can you just go back to the beginning of this email please. 

A. It was 8th of June. 15 

Q. Sure.  Well, what it says in the first line is a formal – well it’s obviously a 

response to overlapping claimants.  The first two or three lines look as if 

they are not frivolous or indeed nothing’s frivolous until you get to the PS 

and what follows, agree? 

A. Mmm. 20 

Q. In which case there’s still a formal process going on, these are formal 

responses being received, aren’t they?  And it’s not a pointless exercise, 

the process is still alive? 

A. So with overlapping interest processes, even though the process may 

start at the same time, so in this case May 2013, depending on the views 25 

expressed by groups with overlapping interests, overlapping claims may 

be addressed at different times during the process. 

Q. Sure.  But what I’ve understood you to be saying to us was that by the 

time of this email that process had ended so to that extent this kind of 

commentary and frivolity was irrelevant because the process had ended.  30 

Did I misunderstand you to say that? 

A. No, I wouldn’t say it’s irrelevant.  I was more just noting that those 

decisions had been taken by Minister Finlayson with respect to 
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Ngāti Whātua Ōrākei’s views vis-à-vis Marutūāhu redress in the 

two months prior. 

Q. Let me, and this is a deflection from Mrs Anderson so you can thank her 

for that, can we go to 334.22521 please.  I know you’ve had a chance to 

have a look at this so you’ll probably recognise what it is. 5 

A. Yes. 

Q. At the moment I make more sense of it from the next page which is 22522.  

So this may be what you’ve just been referring to, is it, this – 

A. Yes, it was. 

Q. Yes.  So perhaps just to complete at least my understanding of why there 10 

was still a formal collection of – a collection what were described as formal 

responses by overlapping claimants still going on in June, why was that? 

A. I would presume it’s because overlapping claims with some of those 

groups had not been closed at that time.  And when, you know, when 

you’re – because addressing overlapping interests is such an important 15 

part of the negotiation process and with multiple overlapping groups and 

the number of groups that were deemed overlapping for the purposes of 

the Marutūāhu settlement, I can’t quite remember how many there were 

but there were quite a few – 

Q. There’s a few photographs, yes. 20 

A. What’s that?  Yeah.  You know, I think it was important for both the Crown 

and Marutūāhu Collective to keep track of the responses.  And I recall 

certainly we didn’t have particularly good luck for instance with a response 

from Te Kawerau ā Maki.  

Q. So the reason this is still going on in June 2016, and tell me if I’ve got this 25 

wrong, appears to be that while Ngāti Whātua Ōrākei’s position had been 

settled as it were by the Minister’s decisions earlier, the views of others 

were still outstanding? 

A. Yeah, they may have been.  I mean that’s what I’m surmising knowing 

what I know about how Crown process works. 30 

Q. So in terms of the decision a couple of months earlier, am I right to 

assume that that’s what follows the paper we’re now looking at, the advice 

that’s contained in this paper which is to agree to maintain the offer to the 

Marutūāhu Collective of one cultural property, et cetera? 
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A. Mmm.  So this is a formal step in that process should one be required. 

Q. Now this… 

A. And you may recall that of course this advice was given to the Minister 

after he wrote: “Please see me,” on an earlier briefing. 

Q. I do. 5 

A. Yes. 

Q. And your name, Ms McNicholl’s and Mr Blair’s name all feature on the 

contact list? 

A. Yes. 

Q. So I assume we can safely assume this is one of those ones that you 10 

would have reviewed? 

A. Yes. 

Q. And, given that previous message, you probably reviewed it quite 

carefully? 

A. I would say so.  But everyone who reviewed it is actually on the QA sheet 15 

on the front.  Did you see the yellow sheet? 

Q. Let’s go back there just so we get that sorted out. 

A. So that first initial, the R is Rick Barker. 

Q. Yes. 

A. Mine the next one. 20 

Q. Are you deputy director negs? 

A. Yes.  And then we also provided it to Crown Law, that’s Mr Blair’s 

handwriting by the looks of things, unless that’s Mr Ward’s, I don’t know 

his handwriting well enough.  And then Mrs McNicholl’s, the negotiation 

manager.  And then the peer review and proof-reading process down the 25 

bottom, those people.  And that’s, yeah, that’s it. 

1650 

Q. Including Dr Pollock? 

A. That’s correct. 

Q. Okay, so what I’m going to do is explore with you the discussion of the 30 

views of Ngāti Whātua Ōrākei that starts on page 22528.  Witnesses have 

different experiences in preparing for hearings, some read almost 

everything that’s conceivably relevant to what they’re giving evidence 
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about, some just turn up without having read any of the documents.  

Whereabouts are you in that spectrum? 

A. I’ve tried to read everything that relates to my evidence. 

Q. So you’ve seen this relatively recently? 

A. Yes. 5 

Q. All right, so turning then – you identify that the discussion of the objections 

and views of Ngāti Whātua start at paragraph 38.  And if we go to the next 

page at paragraph 44, paragraph 44(a) says Ngāti Whātua Ōrākei, one 

of their premises is they have a right to exclusive redress in central 

Tāmaki Makaurau.  So a read of that would assume going back to what 10 

we’re discussing a few minutes ago, exclusive redress means nobody 

else gets any redress? 

A. Yes, that was our understanding at the time. 

Q. And that understanding presumably had been informed by discussions 

with Crown Law about what this proceeding was about, was it? 15 

A. Yes and through Ngāti Whātua Ōrākei’s correspondence both to Crown 

Law and to the Minister. 

Q. And then the second premise is that in offering other iwi redress in the 

2006 proposed RFR area, the Crown is using the layers of interest 

concept from a 2007 process report.  So at the time and I realise this is a 20 

projection backwards some years and you may not have written this text 

yourself, but was that the view that was one that you were able to sign 

off, at least if you were able to sign off on – 

A. That was our understanding at the time, that that’s what Ngāti Whātua 

Ōrākei’s objections were based on. 25 

Q. And insofar as (b) was concerned, did you understand that Ngāti 

Whātua’s objection to the layers of interest concept was the idea that 

every interest was valid? 

A. I understood their objection to be, to the layers of interest concept 

advanced or I guess described in the Tāmaki Makaurau Settlement 30 

Process Report. 

Q. Do you also understand that it was the essence of the Ngāti Whātua 

concern that if, as they claimed, they had exclusive mana whenua, then 
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that was a predominant customary interest and that other interests would 

be subsidiary interests? 

A. I understand that was their view.  I don’t know if it was their view 

particularly at that time. 

Q. And that if one took a, can I put it this way, a hierarchical view of 5 

customary interests, then that would mean that lesser interests might not 

be treated as valid in the sense that they justified redress involving the 

transfer of land within Ngāti Whātua’s core area? 

A. Could you put that to me again please? 

Q. Yes.  Did you understand or can you help us with what’ve been the 10 

understanding at the time that what Ngāti Whātua’s objection was, was 

that if it had exclusive mana whenua of the kind we’ve been discussing, 

then other interests, particularly interests which were said to enable the 

transfer of land to some other group, would not be valid unless you took 

a layers of interest approach? 15 

A. No, I guess I wouldn’t put it quite like that because layers of interest to 

me suggests a layering, for a start, which – I don’t know, that just doesn’t 

actually sit right for me and what I know and I mean others will have a 

different perspective but it does almost suggest, as you’ve said, that if 

there’s layers, someone has to be at the top, someone’s at the bottom, 20 

someone’s in the middle.  I, that’s not my experience necessarily of how 

interests function or even is an appropriate way to describe them. 

Q. Let me go back to the 2007 report, that layers of interest phrase is from a 

longer sentence and a longer paragraph but the essence is that there will 

be historical layers, that people had associations with a particular area 25 

over, ever since people came to these islands. 

A. Yep. 

Q. And that if any of those date back to that period, then they or at least as I 

read the report and I suspect that others have done the same way, then 

if they have a historical layers of interest, it has validity and did you 30 

understand that the position that Ngāti Whātua took was it had mana 

whenua at the time of 1840, it lost various aspects of its ability to exercise 

that because of Crown breaches of the Treaty, but the fact that it had it in 

1840 meant that it had a predominant customary interest? 
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A. Well it had a customary interest and I don’t think that that means if you 

have valid interest, that all interests are equal which is I think one of the 

reasons we’re here.  We don’t, we simply don’t agree. 

Q. I need to make clear that I’m trying to establish your understanding of 

what Ngāti Whātua’s claim was, and so I think I probably need to put that 5 

back again.  Did you understand that what Ngāti Whātua’s concern was, 

was that if it did have the exclusive mana whenua that it claims, that 

treating a layer of interest from say the 16th century or thereabouts as 

being valid and entitling relief was an erosion of the mana whenua that 

they claimed, unless they were consenting to that? 10 

A. If that redress proceeded, then yes.  I understand that was their position. 

MR HODDER ADDRESSES THE COURT – ADJOURN (16:57:20) 

THE COURT ADDRESSES COUNSEL – MISSING MINUTES OF EVIDENCE 

(16:57:30) 

LEGAL DISCUSSION 15 

 

KARAKIA WHAKAMUTUNGA 

COURT ADJOURNS: 5.02 PM 
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COURT RESUMES ON TUESDAY 23 MARCH 2021 AT 10.01 AM 

KARAKIA TĪMATANGA 

THE COURT ADDRESSES COUNSEL – HOUSEKEEPING (10:01:25) 

SUSAN KIRI LEAH CAMPBELL (RE-AFFIRMED) 

WITNESS: 5 

I’ve just got two corrections to things I said yesterday.  Shall I do that now? 

THE COURT: 

Yes, probably best. 

WITNESS:  

Okay.  In response to a question from Mr Majurey, he asked me how deeds of 10 

settlement the Crown had signed.  I said 91.  It’s actually 92.  And then in 

response to a question from Mr Hodder, he asked me how many negotiation 

teams operate within Te Waenga region.  I said four.  It’s actually three.  That 

was a change last November. 

THE COURT: 15 

Thank you, Ms Campbell. 

CROSS-EXAMINATION CONTINUES:  MR HODDER 

Q. Good morning, Ms Campbell. 

A. Morena. 

Q. Yesterday we were part way through discussing the 2016 report I think 20 

involving Marutūāhu but I want to go backwards which will kind of cause 

hearts to sink.  But, anyway, my understanding from your paragraph 10 

is that you came pretty quickly into this after you arrived and I think you 

said you were involved in Marutūāhu from June 2015 or thereabouts? 

A. Yes, that’s correct.  But I arrived at the office in March 2014. 25 

Q. But, anyway, your Marutūāhu negotiations involvement starts in June 

2015? 
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A. Correct. 

Q. So I want to just work through a sequence with you, mostly so I 

understand the sequence of material which really relates the following 

month or two.  And so perhaps the place to start is 333.22392.  22391 to 

be more exact.  So this is a 24 July 2015 letter from Mr Barker as lead 5 

negotiator Hauraki to Ngāti Whātua Ōrākei. 

A. Mhm. 

Q. In terms of correspondence sent by a lead negotiator, is that done by 

them or is it done with the assistance of then OTS? 

A. It’s usually with the assistance of OTS. 10 

Q. So this is part of a chain of correspondence but, if I understand it rightly, 

it triggers a series of discussions which involve OTS and the Minister as 

well as Mr Barker.  So if we turn to the second page, 22392, and the 

numbered paragraphs refer to three things that Ngāti Whātua has 

requested and in paragraph 2 there’s a reference to the assent of 15 

Ngāti Whātua Ōrākei given to Ngāti Pāoa to which the response is: “While 

assent of Ngāti Whātua Ōrākei is desirable, it’s not required by the Crown.  

The Crown will need to make a determination based on the evidence 

provided by the respective parties on whether the offer of redress to 

Ngāti Pāoa of the relevant two properties is fair.”  Now, am I right to 20 

assume that that would have been consistent with the approach that OTS 

was taking to matters generally and this matter in particular? 

A. Yes.  In relation to addressing overlapping claims.  In order for them to be 

addressed the consent or support I guess of an overlapping group isn’t 

required to provide redress to the settling group.  So that’s what that refers 25 

to. 

1010 

Q. So over the page, there is a response by Ngāti Whātua Ōrākei at 22393, 

the essence of which in paragraph 2, it’s a reply to the letter we just looked 

at, “surprised and disappointed,” and goes on to refer at paragraph 7 to 30 

reiterate: “In case has been lost in the process, we reiterate that Ngāti 

Whātua Ōrākei clearly has ahi kā in the Central Auckland area,” and goes 

on to explain that onto the next page.  “Given our ahi kā, the Crown should 
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observe tikanga, cannot transfer land in our rohe to other settling iwi.”  So 

that much was being made clear by Ngāti Whātua as of that date, agreed? 

A. Yes. 

Q. At about the same time and I don’t have the precise time sequence on 

this, but if we go to page, starting at page 22385.  There’s an email chain 5 

which actually starts in the usual way at the end which is 22388, so let’s 

go to 22388.  So this is the same day as that Ngāti Whātua letter, it’s the 

same date as the Ngāti Whātua letter but as I say that sequence doesn’t 

matter but anyway it’s Dr Pollock writing an email to Ms Consedine who 

you mentioned yesterday to Ms McNicholl and to yourself and then to two 10 

others and I suppose for good order I should ask you who the two others 

are, Sophie Chrisp and Casey Pickett? 

Q. Sophie Chrisp was an analyst at the Office of Treaty Settlements and I 

don’t recall who Casey Pickett was. 

Q. So what Dr Pollock’s email starts off by saying is: “Here follows what I 15 

think is the strongest basis we have for recommending a decision on the 

Ngāti Pāoa overlapping claims.” 

A. Could we go to that part please? 

Q. Let me ask my question first. 

A. Oh. 20 

Q. I’m sorry, you’re looking at the screen.  Yes can we go to 22387 please.  

Sorry my apologies.  So I’m referring to the first paragraph as you will 

see? 

A. Mhm, yes. 

Q. I’m not sure what is “tl;dr”, whether it’s a typo or it’s some jargon.   25 

A. I don’t know what that refers to myself.  Anyway. 

Q. There’s no magic in that.  And what I understand is that what follows in 

numbered propositions below is Dr Pollock’s version of the best, the 

strongest basis there is for recommending a decision on the Ngāti Pāoa 

overlapping claims.  Now the first question of course is do you have any 30 

recollection of this exchange? 

A. No I don’t. 

Q. Let me take this down to paragraph 6 on this page, it’s referring to the 

Waitangi Tribunal’s report of 2007.  And it concludes in the second 
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sentence that that report concludes, because it’s perceived and 

acknowledged by the Waitangi Tribunal that other iwi have interests in 

the area that Ngāti Whātua describe as exclusive to them.  Can I ask you 

whether that was the view taken by OTS generally about what the 2007 

Waitangi Tribunal report stood for? 5 

A. I’ll just read it, hang on.  And what was your question Mr Hodder? 

Q. The question was whether that last couple of lines, that the 2007 report 

amounts to an acknowledgement by the Waitangi Tribunal that other iwi 

have interests in the area Ngāti Whātua describes as exclusive to them, 

was the general view within OTS around this time? 10 

A. I think that’s fair. 

Q. On to the next page, 22388.  There’s a heading: “The principles,” and 

again it puts – we won’t take too long if you’re not familiar with this but 

there’s a series of concerns about if Ngāti Whātua’s objection is upheld, 

then there would be practical issues for trying to achieve settlements with 15 

other Tāmaki Makaurau groups and I’m assuming that was a 

consideration that was on OTS’ mind at the time? 

A. It was.  So, not only were there groups yet to settle, you know, settled 

groups as well had received redress in areas outside I guess what’s 

referred to in this proceedings as their core area, so we were very mindful 20 

of fairness. 

Q. And just go to the last paragraph, paragraph 16, where he’s talking about 

the principle about not causing prejudice to a settled group a new 

settlement, that ends by saying: “We must be concerned not to undermine 

the Tāmaki Collective redress.”  So the implication is that acknowledging 25 

Ngāti Whātua’s position would undermine the Collective arrangements, 

is that again the position that OTS took around this time? 

A. I don’t think acknowledging Ngāti Whātua’s position was so much the 

issue, it was agreeing with it and that that limited the Crown in some way 

providing redress to other groups within the 2006 RFR area. 30 

Q. And so even if that redress was on an individual settlement, was the view 

that agreeing to Ngāti Whātua’s position would undermine the Collective 

arrangements? 

A. And I think it would limit the Crown’s ability to provide redress to others. 
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Q. I think that was a yes to my actual question is that right, it would 

undermine the Collective arrangements and you then went on to say 

“And”? 

A. Mmm.  I think it would have the effect of undermining the Collective 

arrangements, particularly given the inclusion of section 120 of the Ngā 5 

Mana Whenua o Tāmaki Makaurau Collective Redress Act which clearly 

provided the Crown with that ability and with the agreement of the Tāmaki 

Collective at the time they entered into that deed.  

Q. Right, just going forward in the email chain, which means we go back to 

page 22386, there’s an email at the bottom of the page from Ms McNicholl 10 

saying: “Be careful about how you phrase the RFR,” and who it’s with.  

Another one from her with a correction.  At the top of the page, Dr Pollock 

includes some quotes from the Graham report of 2009.  And the only 

reason I’m saying this stuff is that your – if we go back to the previous 

page again 22385, there’s an email from you responding to the material 15 

that’s in the previous sequence where you asked for stuff in writing 

whether Ngāti Whātua Ōrākei to the Minister, chief Crown negotiator or 

vice versa or the DOS.  What’s the DOS? 

A. Oh deed of settlement, that is our shorthand. 

Q. Deed of settlement, where it sets out this acceptance that Ōrākei doesn’t 20 

have an exclusive right.  So that’s your query in response to that and then 

Dr Pollock says he hasn’t found anything like that yet but hasn’t made his 

way through all of the OF files.  What’s “OF”? 

A. Can you go up to that email sorry so I can just – oh, I think that’s official 

correspondence.  But I may be wrong. 25 

Q. Going to page 22390 please.  You may not recall this, 22390?  On the 

31st of July a day or two later, Ngāti Whātua writes to Minister Finlayson 

attaching the correspondence exchange between itself and Mr Barker we 

were looking at a little earlier.  Again, do I take it you have no particular 

recollection of this sequence of events? 30 

A. Not in this detail.  I remember the period of time, generally, but I haven’t 

looked over this correspondence recently. 

Q. Okay in any event, there’s a Crown meeting that takes place on the 

5th of August and we can find some minutes of that at 22398.  So this is 
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approximately a week after the internal emails or thereabouts and can 

you just go up a bit so we can see all the Crown attendees please or down 

(inaudible 10:19:48) thank you.  So my understanding is Mr Barker was 

working outside your office but with your office as it were, is that correct? 

A. Yes that’s correct. 5 

Q. And what about Mr Clarke, was he in the same position he was outside 

your office but working with your office? 

A. Yes, Matua John Clarke was a cultural adviser that provided advice to 

both the office and the Minister. 

1020 10 

Q. But I think we discussed yesterday Ms Consedine was inside your office? 

A. Correct. 

Q. Right and the way things worked, she was a negotiator or in the negotiator 

area? 

A. She was a principal adviser assigned to the Hauraki negotiation team at 15 

that time. 

Q. And just for clarity in your position, you were sitting above those who were 

kind of tied up in the negotiations themselves or did you attend 

negotiations? 

A. I sometimes attended negotiations but I didn’t attend this meeting. 20 

Q. Did you attend any of the negotiations involving Ngāti Whātua issues? 

A. We referred to or rather you referred to correspondence yesterday, I think 

where I attended a meeting with the Marutūāhu Collective where I put to 

them Ngāti Whātua Ōrākei’s position in relation to some of their redress.  

That was November 2015.   25 

Q. Okay so just going to the next page, 22399, if we get to the bottom half of 

the page please.  And you’ll see for reference “NB” is Mr Blair, “RB” is 

Mr Barker, “SH” is Ms Hawke and “NW” is Mr Wells.  So looking at those 

ones down there, you’ll see that Ms Hawke explains their concern about 

whether the heartland of Ngāti Pāoa overlaps the heartland of Ngāti 30 

Whātua and the intergenerational task of protecting that heartland.  So 

again I’m assuming that that’s, you had that understanding of Ngāti 

Whātua’s position and their motivation as well, correct? 

A. Yes. 
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Q. Mr Wells goes on to discuss layers of interest in the next box which has 

really been translated as being a non-weighing of claims, is what the real 

concern is, as I read it.  So in terms of your role, did you understand that 

when Ngāti Whātua was criticising the Waitangi Tribunal’s 2007 report 

and the reference to layers of interest being valid, in effect the sting of 5 

that criticism was that the Tribunal was saying that you shouldn’t be 

weighing claims? 

A. What was the last part of your question sorry? 

Q. Did you understand that what Ngāti Whātua was saying is illustrated by 

what Mr Wells is reported as saying here is that the criticism of the 10 

Tribunal and the layers of interest approach was it involved a 

non-weighing of competing claims? 

A. Yes. 

Q. If we go on to page 333.22403.  At the very bottom of that page, there is 

an email to you from Ms Consedine and if we go over, you’ll see that it’s 15 

referring to her rough cut of notes to give you a flavour and go on to the 

next page.  She says she’ll tidy them up.  And I’m assuming that what 

she’s talking about, given the date of this, namely the 5th of August, is a 

rough cut of the notes we’ve just been looking at. 

A. I would agree. 20 

Q. And I’m assuming that in the ordinary course, you might have though for 

the matters you were responsible for be given copies of notes like this 

fairly promptly to keep you in the loop? 

A. Yes. 

Q. And I’m also assuming that if they’re not too long at least you’d read 25 

them? 

A. Yes that’s fair. 

Q. And then going to 22411.  Another sequence of emails which actually 

starts effectively at the bottom of 22412.  Mr Mōrehu Wilson writing to 

among others Dr Pollock and recording they’d been asked by Minister 30 

Finlayson and Negotiator Barker to provide information of Ngāti Pāoa 

interest in Tāmaki, more specifically within the central Auckland CBD in 

terms of the proposed relief.  Again, I see no reason why you would have 

a clear memory of this but do you? 
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A. Reading over it now, I understand what Mr Wilson is referring to. 

Q. And then we go up that email, further up the page, we get a reply from 

Dr Pollock.  Sorry just go back, thank you.  And which among other things 

he says: “There’s plenty of evidence for Ngāti Pāoa interests in the 

Tāmaki District.”  On the question of semantics, am I right to think that the 5 

Tāmaki District is something that’s much wider than what is the 2006 RFR 

area? 

A. I think that’s what Mr Pollock’s referring to, yes, a wider area. 

Q. And then says: “What we’re really interested in is any information about 

Ngāti Pāoa interests in the Mount Eden and Grafton areas, as those are 10 

the two properties being discussed.  Currently we have Belgrave and 

Young which talks about Hetaraka Takapuna’s kōrero regarding those 

areas,” and invites further information, correct? 

A. Yes, that’s what Dr Pollock says. 

Q. Right and then going to what the reply is, which finds us going to the 15 

bottom of 22411.  Mr Wilson’s response: “Generally, our interests around 

Grafton Rd and Dominion Rd is relative to the cultural landscape of Ngāti 

Pāoa in Tāmaki,” and then describes various places where Ngāti Pāoa 

are said to have lived and refers to “strong interests in Maungawhau 

(Mount Eden) and the Dominion Road property is within the cultural 20 

landscape.”  Now I don’t know I’ve seen the phrase “cultural landscape” 

before in the documents that I’ve been looking at, so do you have a – is 

it a term of art in your field or not do you think? 

A. It’s not one I’ve seen before but that’s Mr Wilson’s word. 

Q. I appreciate that and we’ll get to Mr Wilson later in this trial. 25 

A. Okay. 

Q. Back to the next page which is the end of Mr Wilson’s email.  Other than 

these comments, he offers historical evidence presented by Ngāti Pāoa 

witnesses to the Ōrākei title investigation which I understand to be 

referring to the 1868/1869 hearings? 30 

A. That would be my assumption too. 

Q. And those are the matters on which he relies and then going back to 

22411.  You say in effect, “Thank you” – 

A. Do I? 
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Q. – which I suppose also means “Noted.” 

A. I don’t think I say anything there do I? 

Q. Well perhaps there’s a reference, I’m assuming that “Nāku noa, nā” 

means something. 

A. Oh “Nāku noa, nā,” that’s a formal sign-off from correspondence. 5 

Q. I’m sorry that’s on all your correspondence is it? 

A. Generally, yes. 

Q. All right okay so I won’t attribute any significance to it – 

A. No. 

Q. – in this case.  And am I right to think that that exchange between 10 

Dr Pollock and Mr Wilson, is a perfectly normal part of the process by 

which OTS was gathering information.  Indeed one of the principal 

methods by which OTS was gathering information? 

A. Yes, fairly standard exchange.  Those sorts of exchanges would also 

happen at negotiations meetings. 15 

Q. All right, let me then go to 22419.  This is a 14 August 2015, tell me this, 

are these called briefings or memos? 

A. Go to the top, sorry.  That would be a briefing. 

Q. Right okay so a 14 August 2015 briefing about a preliminary decision on 

overlapping claims in the Ngāti Pāoa process and all the names we see 20 

as contacts are names we’ve seen in the previous sequence of 

correspondence, correct? 

A. Yes. 

Q. And so this would be something which is bringing together the material 

that OTS has collected so that the Minister can be given some important 25 

advice, agreed? 

A. Yes, in relation to those matters. 

Q. So going on to the next page, 22420, bottom of the page please, 

paragraph 7.  There’s a discussion about the historical stuff that’s quite 

concise but it starts off as saying: “Hauraki incursions into Tāmaki began 30 

during the seventeenth century. By the mid-18th century Ngāti Pāoa hapū 

had established themselves in parts of the Tamaki isthmus. This occurred 

concurrently with the Ngāti Whātua conquest of the region, which saw the 

Waiohua tribes led by Kiwi Tamaki overthrown.”  And then it goes on to 
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say what Ngāti Whātua consider and then says: “Ngāti Pāoa and other 

Marutūāhu iwi strongly dispute the tuku whenua,” in particular.  And that’s 

a kind of a, in terms of the historical summary, that captures obviously 

quite a lot of history in a short space of time. 

A. It does. 5 

Q. But does that capture the essence, putting aside the statement of 

positions, does that capture the essence of what OTS has proceeded on, 

that Hauraki incursions into Tāmaki began in the 17th century and it was 

effectively concurrent with Ngāti Whātua’s raupatu in relation to 

Waiohua? 10 

1030 

A. Well, that was the advice I was getting and that was the advice we 

provided to the Minister.  I haven’t looked at that historical research myself 

so I don’t think I can help you more than that, Mr Hodder. 

Q. Can we move on to page 22424, paragraph 34.  Just picking up the layers 15 

of interest point, the document records that: “Officials consider that in the 

matter of Ngāti Pāoa’s proposed redress, the Crown has not applied the 

layers of interest concept.  Rather it’s been determined that Ngāti Pāoa 

have interests in Central Tāmaki and the redress offered is judged to be 

commensurate to that interest.”  So at the moment as I understand that, 20 

that captures again very succinctly the essence of what the Red Book 

and related policies describe and require? 

A. Yes. 

Q. And to the extent that it might be said that at least in relation to the 

2006 RFR area, any Ngāti Pāoa or Marutūāhu presence predated the 25 

Ngāti Whātua invasion, that would still be a layer of interest, wouldn’t it? 

A. Mmm, well, yeah, there would still be an interest in the area. 

Q. And notwithstanding that it predated, and in some senses might be said 

to be superseded, if you accept the argument, by the Ngāti Whātua 

invasion and occupation, it doesn’t matter, it’s still a layer of interest to be 30 

taken into account? 

A. Yeah, it’s still an interest. 

Q. And on to page 22425, paragraph 39 and through to 41 summarised the 

position, recording among other things: “Ngāti Whātua Ōrākei have not 
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asserted that Ngāti Pāoa do not have interests in the Tāmaki region,” 

that’s the second sentence, and that would be correct as well? 

A. Yes, if that’s what – I presume that’s what Ngāti Whātua Ōrākei advised 

us. 

Q. Well, I guess I’m really more focused on the basis on which the Crown 5 

made its, or the assumptions and premises on which the Crown 

proceeded. 

A. I guess what I’m saying is I don’t particularly and specifically recall that at 

that time.  But I believe that to be consistent with Ngāti Whātua Ōrākei’s 

position with respect to Ngāti Pāoa. 10 

Q. And just in the last sentence or so, I think you’re recording the assertion, 

or somebody’s recording the assertion that what Ngāti Whātua is saying 

is not that nobody has any interest but that their interests are 

predominant? 

A. Yes, particularly in the proposed 2006 RFR area. 15 

Q. Right, so this probably a good – 

A. Which is where these two properties were. 

Q. Correct.  And the response to that in effect in paragraph 41, what matters 

is that Ngāti Pāoa has well-founded historical interest in the Tāmaki 

region, and, if I’ve got that right, the Tāmaki region there would refer to 20 

something wider than… 

A. Yes. 

Q. And officials consider the redress offers are fair and consistent with the 

approach taken to commercial redress offers in other settlements. 

A. Correct. 25 

Q. And it’s as a consequence of that the report makes the recommendation 

it does.  Now, can I just go into vocabulary for a moment.  I don’t know 

whether you were aware or were by any chance viewing or listening to 

my discussions with Mr Macky about vocabulary.  But as my recollection 

of it is, and we’ll clarify all that for the purpose of closing submissions, is 30 

that following the 2007 Waitangi Tribunal Report I think he was agreeing 

with the proposition that there was a tendency to avoid using words or 

phrases like ahi kā or ahi kā roa and also words like mana whenua and 

also words like predominance.  Is that your experience? 
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A. That’s my experience from 2014. 

Q. But of course sometimes you have to use those words to describe what 

other people are saying to you. 

A. Oh, yes.  Yeah. 

Q. But what I don’t think we see is any analysis by OTS and officials 5 

themselves in which they use those words to describe what they’re 

dealing with, it’s… 

A. Well, based on what I did see of your cross-examination of Mr Macky and 

your rather thorough word searching, I think that’s right. 

Q. And just to compliment those who did the word searching for me I should 10 

say – 

A. Okay. 

Q. – I’m right to understand, am I, that you don’t use the word ahi kā at all in 

your brief of evidence? 

A. If that’s what the word search reveals, that wouldn’t surprise me. 15 

Q. And it probably wouldn’t surprise you if I said the same source leads me 

to believe that the only times that you refer to mana whenua are in 

describing in what Ngāti Whātua is not going to have examined and 

doesn’t matter? 

A. Yes, yeah.  So describing another group’s position. 20 

Q. So at the end of that process, that’s to say the report we’ve been looking 

at, the report from the 14th of August 2015, that gives rise to a letter from 

the Minister on page 22427 where in the fourth and fifth paragraphs, if 

you can focus on those, beginning – 

A. Is it: “Notwithstanding that”? 25 

Q. Yes.  So those two paragraphs beginning: “Notwithstanding that,” and, “In 

my view.”  There are only two non-complicated questions around that.  

Firstly, am I right to understand that this letter was likely drafted as part 

of the briefing material for the Minister, part of the briefing, and would 

have been provided at the same time as the briefing itself? 30 

A. I expect that to have been the case.  That being said, if Minister Finlayson 

disagreed with our advice, as you would have noted from some of his 

written comments on other briefings, we would have been required to 

provide a different letter. 



1732 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

Q. Right.  Well, this doesn’t look like it was one of those occasions. 

A. No.   

Q. It looks like those two paragraphs are summarising the essence of the 

advice he’s got and – 

A. Yes. 5 

Q. – relaying it back to Ngāti Whātua. 

A. Yes. 

Q. And that’s the 17th of August 2015.  And you may recall that later in that 

month is when Ngāti Whātua Ōrākei commenced this litigation? 

A. Mmm, I think it was the 25th of August. 10 

Q. And so that’s what I wanted to do is just establish the sequence that led 

to this litigation. 

A. Yes. 

Q. And the understanding that the Crown had at the time that litigation was 

commenced.  So thank you for that.  Just one other matter.  Can we go 15 

to 334.23094.  So this is the last question I have about the Marutūāhu 

process of you.  But in this letter, this is coming late in July 2018, but I 

just want to check out one aspect of it.  If we go to the next page please.  

Obviously at this time there’s a new Minister and he’s writing to 

Ngāti Whātua about Marutūāhu Collective redress.  And at the bottom of 20 

that long paragraph you will see the last – well, that paragraph is about 

litigation but the last sentence or two says: “The Crown consider the 

case,” that’s to say Ngāti Whātua’s case, “Is legally misconceived and so 

sought a strike out.  As you know, the Supreme Court is considering its 

decision.”  I think I asked Mrs Anderson this but the same question to you.  25 

Was that proposition of the Crown consider the case is legally 

misconceived a matter which was relevant to the advice that the officials 

were giving to the Minister? 

A. I… 

Q. After the date litigation commenced. 30 

A. I’m not a lawyer, Mr Hodder, so – 

Q. Appreciate that. 

1040 
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A. So I wouldn’t have applied that lens to the advice.  But, having said that, 

I expect the advice was likely reviewed or considered by Crown Law 

Office before it was provided to the Minister. 

Q. Well that’s sort of the before part of the question.  The after part of the 

question is, therefore, there was no change after the Supreme Court 5 

reversed the strike out decision of the High Court in 2018? 

A. Well, there was no change to the Marutūāhu redress as a result of the 

Supreme Court’s decision, is that your question? 

Q. No, it was the approach that was taken by the Crown to Ngāti Whātua’s 

position.  I think what you’re saying to me is that from your perspective 10 

whether Ngāti Whātua case is legally misconceived or not didn’t feature 

in your thinking or advice, is that what I’m to understand? 

A. Yeah, I mean we continued to advise the Minister whilst keeping him 

up--to-date on any legal proceedings or where they were up to. 

Q. I’m going to turn now to Te Ākitai’s position and can I start with 15 

page 335.23242.  And there’s a long Te Ākitai history, some of which you 

discuss.  I thought about asking a whole lot of questions about what 

happened while you weren’t there, that didn’t seem useful, so you’re 

spared some of this but not all of it.  Can we just keep to the top of the 

document please.  Right, thank you.  Now I’m just a humble lawyer trying 20 

to make sense of these documents so you’re going to have to help me 

with this but do I take it from the top line that this could be dated as 

21 November 2018? 

A. Correct.  

Q. And it looks like what in other areas is known as it’s close to a Gantt chart 25 

or a timeline? 

A. Yeah, so it’s a MS project plan and you can pull Gantt charts off it.  But it 

sets out all the tasks that the team, the negotiation team needed to 

complete in order to reach the next settlement milestone with Te Ākitai. 

Q. And going to the red line, the proposition there is, as I understand it, that 30 

the negotiation deed and bill drafting is all meant to be concluded by June 

2019, is that correctly understood? 

A. Yes, that’s the aspirational date. 
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Q. And if we go down to I think it’s line 29.  Yes, thank you.  So the aspiration 

was to sign the deed of settlement on the 23rd of May 2019? 

A. That’s I think when the plan is signalling all the necessary steps could be 

completed by.  As we know, that milestone hasn’t yet been reached. 

Q. We do.  But at the time it was clearly – 5 

A. Mmm. 

Q. Somebody thought it was plausible? 

A. Yeah, so that’s taking into consideration the time required to complete 

drafting, to complete overlapping interests processes, for Te Ākitai 

Waiohua to ratify their deed, or in other words seek the support of their 10 

claimant community for settlement. 

Q. So can we go back up please to lines 8 through 11 or thereabouts and 

perhaps make them – that’s probably big enough.  So as I understand it, 

this section, sequence 8 through 11 is describing the process of dealing 

with overlapping groups after preliminary decisions have been made, and 15 

you might glance through those sequence to be comforted that I’m not 

misreading it but I’d like confirmation if you can. 

A. That’s what that’s saying. 

Q. So the proposition is that then preliminary decisions should be made by 

around the middle of December 2018? 20 

A. Yes. 

Q. And then there’d be a letter sent out within a week or so of that, which is 

line 8? 

A. Yes. 

Q. And then on line 9 says a response is expected back by mid February? 25 

A. Yes. 

Q. A report a week later to the Minister? 

A. Yes. 

Q. And then maybe 10 days later or something a decision’s been made and 

the Minister writes to the groups advising of the final decisions. 30 

A. Yes, that’s what that says. 

Q. What this doesn’t… 

A. I should say this is, perhaps a little bit more context for this document, 

this is an, as I said, an internal planning document which is really I guess 
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a best estimate of when those tasks may be completed by.  But it’s 

obviously they’re not hard deadlines. 

Q. Dealing with this in chronological sequence which means that the 

documents are of varying importance.  Next one is 335.23280.  So this is 

a 14 December memorandum from Jessie Annett-Wood, the senior 5 

historian, to the Te Waenga iti negotiations team.  Would this come to you 

normally or it wouldn’t get that far? 

A. No, it would usually go to the negotiation manager and the team. 

Q. One of the aspects of it is that the subject line says it’s about Te Ākitai 

Waiohua customary interests of Tāmaki and the purpose in paragraph 1 10 

is identified as being to summarise available evidence for that purpose.  

Then paragraph 5, if we go down to page 5, says: “I’m not an expert and 

the information is an overview of some of the available evidence only.  

Any detailed analysis would require investigation by an expert in 

customary interests.”  Now the best of my reading I haven’t seen any 15 

report by an expert on customary interests.  So I’m just wondering what 

utility there is from your perspective in the teams that you’re responsible 

for when you get a report that says this is about customary interests but 

I’m not an expert and you should get an expert to do one, to do a report? 

A. Yeah, so that’s a detailed analysis.  I think this sort of disclaimer or a 20 

section on sources and limitations came or started to appear in customary 

interest reports or memoranda after the Tāmaki inquiry.  From a staff 

perspective at OTS, many of the historians on staff would have seen the 

scrutiny under which Mr Eden’s work came during that inquiry and they 

were very careful to clearly state what their role was and what it was not. 25 

Q. Sure, thank you.  So a protective disclaimer seemed a good idea after 

reading that report for the historian – 

A. That’s my understanding, yes. 

Q. Well, at one level that’s perfectly understandable.  The other level though 

is that isn’t there some substance to the proposition that if this is important 30 

and this person is not an expert on customary interests, as she freely 

acknowledged, or think it’s she, there may be cases where an 

investigation by an expert’s appropriate? 
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A. Mmm, there may be cases, yeah.  And not related to this particular inquiry 

but, you know, that work has sometimes been obtained before when it 

was considered necessary. 

Q. Well, history tells us that this one, that’s to say issues around Te Ākitai 

Waiohua and Ngāti Whātua Ōrākei’s concerns, didn’t result in a decision 5 

to retain an expert in customary interests.  Can you help us as whether 

there is some criteria or some threshold that there might be for making 

such a decision? 

A. I would say it’s more of a judgement call by the negotiation team, 

Mr Hodder. 10 

Q. Is that a kind of judgement they would normally discuss with you or they’d 

make it without reference to you? 

A. It would vary.  I may be asked for my view or I may not be. 

Q. So if we go to page 22352, a 7 November 29 [sic] briefing for the Minister 

from what is now Te Arawhiti and you feature as lead contact name. 15 

1050 

A. Yes, and approximately 11 months after the previous project and 

document had estimated the report would be provided. 

Q. And just from the front action sought, this was a question about having 

the Minister make a preliminary decision to maintain the offer of disputed 20 

redress to Te Ākitai Waiohua despite the opposition of Ngāti Whātua 

Ōrākei and Te Kawerau ā Maki? 

A. Mmm, that was one of the actions sought, yes. 

Q. Okay so after – well go back one stage.  At this stage of life and 

government existence or Crown existence in New Zealand, I take it 25 

there’s a fairly standard format for these kind of briefings? 

A. I think there is.  OTS or Te Arawhiti is the only agency, public sector 

agency I’ve worked at so there are variations across departments. 

Q. So if we go to page 23359.  There’s a heading “Addressing the remaining 

overlapping interests,” and a subheading, “The Crown’s overlapping 30 

interest policy and principles,” and then the next page and a half looks to 

me as if it’s sort of language I see quite often in these documents, that it’s 

a fairly standard summary of what the Crown’s position is in general? 

A. Yes, particularly with respect to commercial redress in this case. 
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Q. On to page 23361, and the top paragraph 37, the paper says: “There are 

five groups whose overlapping interests in Te Ākitai’s proposed redress 

have prior to this paper not been addressed to the Crown’s satisfaction,” 

and the first of those mentioned of course is Ngāti Whātua Ōrākei.  Is it 

right to take from that that this is the paper which does address those 5 

overlapping claims to the Crown’s satisfaction? 

A. No, that’s not correct. 

Q. There’s nothing else that comes with this paper the recommendation to 

make a preliminary decision, is there? 

A. No, but I would say that the paper where officials advise the Minister that 10 

in our view overlapping interests or claims had been addressed to the 

Crown’s satisfaction is the December 2020 paper.  The purpose of this 

paper other than to close overlapping claims engagement with some 

groups was to update the Minister on the views of groups who opposed 

or contested the redress, the nature of that engagement if any and 15 

whether in light of the information that officials had, whether the redress 

remained appropriate or not. 

Q. Well we will come to that December 2020 paper quite soon, I’m expecting.  

Just in paragraph 38, the phrase “addressed to the Crown’s satisfaction,” 

my recollection is that that, if not in the Red Book, is at least a summary 20 

of what the Crown is looking for in overlapping claims? 

A. Yes. 

Q. And then the description goes on to say that it doesn’t require resolution 

and then it goes on to say: “Rather the term refers to where differences 

or disputes have been identified, parties have had an opportunity to 25 

express their views, the Crown has considered the steps taken, carefully 

considered the information obtained and considered whether to maintain 

or adjust the relevant redress offer.”  So I’m assuming that’s a fairly 

standard description of what – 

A. That is but based at that point in the overlapping claims or interest 30 

process. 

Q. Right, so you’re telling us that at this point, not all the information and all 

the consideration had been completed? 
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A. Well we thought enough had been at that time to brief the Minister on 

closing some overlapping interest engagement or make preliminary 

decisions with respect to others. 

Q. Starting at paragraph 42 with a subheading “Ngāti Whātua Ōrākei,” 

there’s a few paragraphs that discuss – actually there’s a page which is 5 

largely redacted, so if we go to page 23363 and paragraph 52.  I think this 

is what you’ve just been saying: “Having considered the objections of 

Ngāti Whātua Orakei, officials consider it is appropriate for you to make 

a preliminary decision, but not clear-cut but based on the balancing of a 

number of factors,” which are then described, correct? 10 

A. Correct. 

Q. And subject to any further information or further consideration, these 

would be, wouldn’t they, the considerations that are most relevant as far 

as officials are concerned? 

A. Are you talking about just with the section on historical connections to the 15 

sites or are you talking about all of our considerations? 

Q. I’m really focused on paragraph 52 and what it says.  What it’s saying is 

that there’s a balancing of a number of factors as follows.  That balancing 

of factors is what leads officials to consider notwithstanding Ngāti Whātua 

Ōrākei’s objections, it’s appropriate for the Minister to make a ministerial 20 

decision? 

A. Sorry, maybe I wasn’t clear.  The things we considered follow and I can 

only see the subheading for the first one, so. 

Q. Sure, that’s all right and I’m not, I understand you haven’t been reading 

this in great detail.  So the reason I’m pausing Ms Campbell is because I 25 

suspect much of this is a matter for submission rather than asking you 

questions about which will speed the process up.   

A. I’d be very happy with that. 

Q. Probably the wrong answer but, um.  Let me just, bear with me on a 

couple of these things.  Paragraph 59(a) please on the next page.  There 30 

are a number of other relevant factors, the first is about historical 

connections.  Can I ask you please just to glance at paragraph (a)?  The 

question I’m going to ask you is I understand this to be a general Crown 
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view as opposed to something that’s been sort of analysed or researched, 

that this is simply stating what the Crown’s position is? 

A. Yes I think that first sentence does do that. 

Q. And likewise with (b) and (b) is talking about redress and education.  A 

regional approach in relation to educational properties, again that’s what 5 

the Crown’s position is? 

A. Yes. 

Q. Paragraph (c), there’s a concern that Te Ākitai are later, far down in the 

queue and again that is Te Ākitai’s concern but it’s also the Crown’s view 

again? 10 

A. Yes. 

Q. And then the fact that they’re commercial rather than cultural, that’s 

consistent with the distinction that officials are encouraged to draw 

between those things, consistent with the Red Book? 

A. Well that we do draw and that has been drawn on the other 92 deeds of 15 

settlement that we’ve entered into. 

Q. And then just at the bottom at paragraph 60, that last few lines further, it 

says: “Officials consider that Ngāti Whātua Ōrākei have not identified 

interests relating to the properties that make it unreasonable or 

inappropriate to provide the redress to Te Ākitai.”  And am I right to 20 

understand that the interests that Ngāti Whātua Ōrākei haven’t identified, 

might be something that go to a specific property?  That is to say that if 

there was a property being offered for redress and there was an urupā 

discovered on that site, that would make it different?  

A. I think it would, yes. 25 

Q. Right, but what it doesn’t do is the fact that Ngāti Whātua Ōrākei says “On 

the basis of raupatu and ahi kā roa, we have mana whenua, and that’s 

enough,” this advice is effectively saying “No it’s not,” isn’t it? 

1100 

A. I think it’s more than that.  It’s, I mean I think we considered all those 30 

things you’ve just taken me through, (a) through (e).  I think the 

negotiations context generally and in particular I’m referring to the Tāmaki 

Collective negotiations, the specific provision in that redress deed and the 

resulting Act that provided for property to be removed from the Tāmaki 
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Collective RFR if it was required for use in other Treaty settlements as 

well. 

Q. Well I think we knew that, that’s not quite what I was asking you but that’s 

probably my phrasing.  So what I’m putting to you in this sentence about 

Ngāti Whātua Ōrākei not identified interests is that in effect, it signals that 5 

Ngāti Whātua Ōrākei might have made a better case, had they identified 

some specific, more specific interest than their general arguments based 

on raupatu and ahi kā roa? 

A. Well I think picking up the example you used of an urupā, if that had been 

put to us, you know I think that would’ve given us cause to pause. 10 

Q. Sure but that would be a site-specific interest as opposed to the more 

general mana whenua interest that Ngāti Whātua Ōrākei has been 

asserting, that’s the case isn’t it? 

A. Yeah I mean we, you can’t – well my understanding at least is we don’t 

think of these things in isolation.   15 

Q. Well, I don’t want to spend time on this but you are talking about 

identifying interests so something that hasn’t been identified, clearly Ngāti 

Whātua has identified its general position – 

A. It did, yep. 

Q. – so this is a suggestion that something else – yep.  And then go on to 20 

the next page, 23365, the recommendation is that a letter be sent to Ngāti 

Whātua Ōrākei and Te Ākitai to confirm the position.  And that’s I think 

fairly normal as part of the advice? 

A. It is. 

Q. And that letter is in fact to be found at 23378, it comes a few days later?  25 

Or it’s dated a few days later and the same thing would apply, see 

attached letter and on page 23379 and the key paragraph, can we go 

over a bit please, one more paragraph.  The key paragraph would seem 

to be the one that commences: “I am satisfied there is evidence that Te 

Ākitai Waiohua have historical connections to the areas in which the 30 

properties lie through their Te Waiohua ancestors.  The properties are 

also in Te Ākitai Waiohua’s area of interest.”  Just on the last point, I think 

we’ve seen maps that show that Te Ākitai Waiohua’s area of interest is 

fairly expansive? 
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A. It is. 

Q. So that doesn’t take us very far in terms of focus, that just says that 

somewhere in a large area and it might be described as being between 

Waikato and Northland, it’s an area of interest that Te Ākitai Waiohua has 

asserted, correct? 5 

A. Yeah but it’s the area in which they assert their associations.  I should 

say, most but not all of the groups within Tāmaki have quite expansive 

areas of interest.   

Q. Yes I think we all noted that. 

A. Mmm. 10 

Q. So does that not lead to the proposition that it’s the first sentence in that 

paragraph that’s the important one, the Minister has been satisfied with 

his evidence that Te Ākitai Waiohua have historical connections to the 

areas through their Te Waiohua ancestors? 

A. Yes that’s what that says. 15 

Q. Well I know that’s what it says but isn’t that the important point?  In terms 

of his being satisfied, that satisfaction is in turn based on the advice he’s 

received from officials? 

A. That is the advice he received but as I’ve, as I hope the advice indicated 

and perhaps I haven’t been clear enough, that’s one of a number of 20 

factors that the Crown considers and that we asked the Minister to 

consider in reaching or taking a preliminary decision with respect to those 

three properties. 

Q. All right, now you mentioned and we can go to the December 2020 report, 

that’s at 341.27398.  Now again you’re named on it, you mentioned it and 25 

I’m assuming that you were, that this was sufficiently contentious that you 

kept a fairly close eye on it, is that correct? 

A. Well I reviewed it. 

Q. I don’t think that I asked you this and I probably should’ve, when this 

paper goes up to the Minister, is it normally followed up by a meeting with 30 

officials with the Minister to discuss the paper or is it normally the Minister 

just initials the paper and the paper comes back? 

A. It really depends on what the Minister wants to do.  We are always 

available if he wants a meeting but I don’t recall a meeting on this 
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particular paper.  I should say, you know, throughout last year the Minister 

paid quite close attention, was my observation, to this matter and 

engaged with both Ngāti Whātua Ōrākei and Te Ākitai Waiohua on a 

number of occasions and had a number of conversations with their 

representatives. 5 

Q. Page 27399 please, paragraph 6.  Talks about recommendations being 

guided by the Crown’s settlement principles and guidelines, summarised 

in appendix I.  If we go please to page 27414 and go to the top.  So that’s 

the appendix I.  Right unfortunately we’re not showing you the whole thing 

at one time but it’s five paragraph summaries, I’m rather suspecting this 10 

has become a fairly standard – to the extent you had more of these in the 

pipeline, a fairly standard summary of the Crown’s policy on overlapping 

interests, more concise than some of the other policy documents? 

A. Yeah, I mean key points. 

Q. And the point of this paper was to invite a finalising of the preliminary 15 

decisions on granting the redress proposed for Te Ākitai Waiohua, 

correct? 

A. It was seeking ministerial decisions.  Actually it’s on the front page there 

Mr Hodder, if you go back to it.  I think it was seeking his agreement to 

final decisions with respect to overlapping interests with Ngāti Whātua 20 

Ōrākei, Ngāti Te Ata and Te Kawerau ā Maki.   

Q. Let’s go to that front page again, 27398 please.   

A. Oh and Waikato-Tainui there as well. 

Q. Right, so I’m assuming that the core point was the first one and the others 

are consequential? 25 

A. No, I wouldn’t say that.  That was just probably the order they were 

recorded in the recommendations and so they were the order that 

appeared on the cover.  So I don’t want this to be construed as the 

Minister’s decision in relation to overlapping interests with Ngāti Whātua 

Ōrākei as being consequential, it was one of the key decisions sought in 30 

that paper. 

Q. Okay, I don’t think I need to contest that, thank you.  Now before when 

we were looking at the earlier paper, you said that wasn’t the paper that 
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demonstrated that these matters had been resolved to the Crown’s 

satisfaction, correct? 

A. Yes, I think this paper would be, yep. 

Q. This is the paper that we should look at, to find out – 

A. Yes. 5 

Q. – how that’s been resolved to the Crown’s satisfaction, all right.  Go to 

page 27407.  Just focus on the bottom of the page please, there’s a 

description of course of the general approach and some steps that have 

been taken but the assessment remains as advised in the preliminary 

report, is what the heading is to paragraph 41 and following, correct? 10 

A. Yes that’s correct. 

Q. And 42 begins: “In our assessment, the proposed redress is 

commensurate with Te Ākitai’s interest and associations.”  Other various 

matters.  That as I read it is consistent with what was said in the earlier 

report, do you agree? 15 

A. Yes. 

Q. And then there are a series of options proposed, you see they’re 

confirmed in the preliminary decision which is what officials prefer, that’s 

on – sorry if we go to page 27408 please, the bottom, option one is what 

officials prefer? 20 

1110 

A. Yes. 

Q. And that indeed option one is the one the Minister signed off on, correct? 

A. Correct. 

Q. Option two was about deferring until after the High Court proceedings. 25 

A. Yes. 

Q. But that wasn’t favoured? 

A. Not by the Minister, no. 

Q. And just while I’m passing on this way, going back please to page 27406, 

the bottom of the page, thank you.  My recollection is that after you 30 

provided one memorandum the Minister asked for a separate and a 

memorandum was provided the following day to describe or summarise 

the evidence given by Ngāti Whātua in the High Court? 
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A. Yes.  So the context for that is Ngāti Whātua Ōrākei as I recall wrote to 

the Minister a couple of times in August.  I think in their second letter they 

requested a meeting with him.  That was held on a without prejudice basis 

on the 8th of September and we briefed him twice prior to that meeting.  

The report referred to at the end of para 35 is something he specifically 5 

requested in response to a request in the Ngāti Whātua Ōrākei 

correspondence to ensure that evidence submitted by Ngāti Whātua in 

these High Court proceedings be taken account of in advice to him. 

Q. And just for completeness but deviating slightly, can we go to 

document 341.27432 please. So just scroll up past paragraph 2 please.  10 

Am I right to understand this is the memorandum that followed the 

Minister’s request? 

A. Yes, 103.  Oh, sorry, the number is actually at the top of the page of this.  

So this is 105 and this is the one that attaches officials’ views of the briefs 

of evidence recently filed in the High Court by Ngāti Whātua Ōrākei. 15 

Q. And that was – if we go back please to the previous document, 

341.27398, and to page 27406 and paragraph 35 – just to be clear, that 

one with 105 as you described it is what’s being referred to in this 

paragraph 23? 

A. Correct. 20 

Q. And the essence of the advice is summarised, probably most succinctly 

summarised back at page 27400. 

A. Is that 105, Mr Hodder? 

Q. We’re back in the 11 December 2020 briefing. 

A. Oh, the final decisions.  I think that’s the one we’re looking at now. 25 

Q. So paragraph 12, appropriate to confirm the preliminary decisions as 

final, and the preliminary decisions being the one we discussed in the 

November paper? 

A. Correct. 

Q. And the core proposition, paragraph (c), or perhaps it’s not the core 30 

proposition but it says we’ve considered all of that and think the redress 

is fair and appropriate in the light of the objections of Ngāti Whātua 

Ōrākei. 

A. Yes, we remain of the view that it’s fair and appropriate, yeah. 
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Q. This will be a matter for submissions but in general terms I have to say I 

didn’t see anything in here that didn’t get traversed in the November 

paper.  Did you have something specifically in mind that happened 

between the November paper and this paper that added to or confirmed… 

A. I think the most significant thing that happened was in early May during 5 

lockdown, Ngāti Whātua Ōrākei approached the Crown, sought a meeting 

with the Minister and sought further engagement with Te Ākitai.  Those 

conversations were without prejudice so I can’t say too much more about 

the content of them.  I will say though, prior to that the Minister had had a 

meeting with Te Ākitai representatives where they had said to him tell us 10 

what we need to do and we will do it.  And all this of course was in the 

context of having received several months earlier the Waitangi Tribunal’s 

report into the Hauraki overlapping claims process.  The Minister was 

keen and I mean our advice to him was to encourage Te Ākitai and 

Ngāti Whātua Ōrākei to engage and try and resolve their issues.  And the 15 

fact that this request had also come from Ngāti Whātua Ōrākei I think 

encouraged him even more.  The Minister had a number of conversations 

with Ms Wilson for Te Ākitai and Te Ākitai agreed to engage further with 

Ngāti Whātua Ōrākei. 

Q. Sure.  I think that is consistent with my current understanding which is 20 

that not least in the light of the iwi working group paper about the 

possibility of using tikanga-based processes to deal with overlapping 

claims which the Minister seems to have some sympathy for and there 

was an opportunity given to see if that would work out during 2020, 

correct? 25 

A. Yes.  He was very keen on that.  I probably can’t understate how 

supportive he is. 

Q. But in the end it didn’t work out and so that in a sense doesn’t take us 

anywhere because it didn’t work out.  That takes us back, doesn’t it, 

basically to the matters discussed in the November 2019 paper? 30 

A. I think the point of difference was after those engagements both groups 

did write to the Minister.  He also spoke to their representatives separately 

and I think Minister Little’s brief of evidence is probably the most helpful 

on this where he talks about his view of further engagement unlikely to 
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result in agreement, that was based on his own discussions rather than 

officials’ advice. 

Q. Using the vocabulary that goes back a few days, that was a very nice 

subtle pass, but we don’t need to go into the detail – 

A. But the Minister’s not appearing, so. 5 

Q. Yes.  So there’s no lack of talent in the backline, there’s no question about 

that.  In terms of at a more general level, if you could please help me with 

this.  Am I right to be of the view and to – are we all right to be of the view 

that an official’s advice to Ministers, as far as you are involved in it, had 

been involved in it, in relation to overlapping claims and Ngāti Whātua’s 10 

concerns officials have not explained or discussed at any length the 

concept of ahi kā roa? 

A. Not using those particular – that particular term, no, we haven’t. 

Q. Nor the concept of mana whenua? 

A. No. 15 

Q. Nor the concept of take tuku? 

A. No.  I mean as Mrs Anderson says in her brief of evidence, we look at 

associations. 

Q. Sure, I understand that, but I’m just asking – 

A. But, no, we don’t use those particular words you’ve just used, Mr Hodder. 20 

Q. No, but nor in any other words have you described those concepts in any 

particular length either, have you? 

A. No, the advice hasn’t. 

Q. Nor has there been any particular analysis, at least by OTS, of the 

settlement deed terms provided to Ministers in your time? 25 

A. No, not as far as I’m aware. 

1120 

Q. And I’ve seen nothing in the advice that’s gone up from OTS and then 

Te Arawhiti that describes such concepts as the honour of the Crown or 

the United Nations Declaration on the Rights of Indigenous Peoples in 30 

the advice? 

A. No, I mean our advice is prepared using Treaty settlement framework and 

that’s the way it’s framed. 
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Q. And lastly because I think it’s in this general area, if we go to 332.21497.  

This is a paper from before your time by Benedict Taylor.  Can we go up 

a bit please, maybe the next page.  Are you familiar with this paper by 

any chance? 

A. No I’m not. 5 

Q. So keep on going please.  Probably quicker if I got the hard copy, keep 

on going please.  And the next one which we’re finally I think getting there.  

Thank you, taken me a while, my apologies to everybody for that.  

Paragraph 14 is the paragraph I had been discussing with some of your 

colleagues where – and this is back in 2010 but post the Waitangi 10 

Tribunal’s 2007 Process Report.  There’s a reference as you’ll see in 

paragraph 14 at the end to the idea that OTS has acknowledged that 

there are circumstances where it, the Crown does find itself in the position 

of arbiter, that is arbiter in relation to overlapping interests.  Then it often 

involves a difficult, a difficult balancing of often conflicting interests and 15 

requires the exercise of a political judgement.  Is that your experience? 

A. Can you just go down to footnote 18 so I can see the source? 

Q. Sure.  

A. Hmm, oh well that hasn’t helped me at all. 

Q. I didn’t think it would. 20 

A. Negotiations are very political by their nature and doing require the 

exercise of political judgement.  I should say though that when OTS is 

talking about the exercise of political judgement, it’s referring to the 

Minister’s exercise, not any exercise of political judgement by officials.  

Are you aware of the Te Tau Ihu process, Mr Hodder?  No? 25 

Q. To a degree but that leads me on to my next question. 

A. Okay. 

Q. Which is that while I understand that any public official is going to say 

they don’t exercise political judgement, that’s surprising to me.  The 

proposition that I put to your colleagues and I put to you is that in terms 30 

of shaping advice to ministers, officials, not less senior officials, will be 

conscious of the fact that these things don’t have straightforward answers 

or they may not have straightforward answers and therefore you do finish 

up with a situation where the advice has to be given on a matter that 
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involves a difficult balancing or often conflicting interest and requires the 

exercise of a political judgement.   

A. I mean we provide advice based on what we think are all the relevant 

factors and policy judgements.  And then we’ll make a recommendation 

or not accordingly or provide options accordingly. 5 

Q. Well let me put this in another way to try and get away from the word 

“political” which I can understand is not an attractive word in your position, 

but what ministers seek from your agency I suggest is advice that is well 

informed, intellectually coherent and practical.   

A. I would agree with that. 10 

Q. Right, and in terms of practicality, one of the things that all the ministers 

that you would’ve served and their predecessors in that role of Treaty 

negotiations, is a desire to achieve completed redress in the form of 

settlements, agreed? 

A. Yes, I mean that’s the Minister’s mandate and that’s the office’s mandate 15 

as well. 

Q. And so it can be agreed that practicality includes the practicality of 

achieving the current and further settlements? 

A. Yes it does. 

COURT ADJOURNS: 11.25 AM 20 
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COURT RESUMES: 11.45 AM 

LEGAL DISCUSSION 

CROSS-EXAMINATION:  MR MAHUIKA 

Q. Tēnā koe, Ms Campbell. 

A. Tēnā koe. 5 

Q. You were asked some questions yesterday by my friend Mr Majurey, who 

is not here so we can say what we like I think, in relation to the issue of 

mandate in relation to Ngāti Pāoa, do you recall those questions? 

A. I do. 

Q. And they were questions he asked quite quickly and you gave yes or no 10 

answers to those but it’s fair to say, isn’t it, that there have been some 

complexities with the mandate situation insofar as it relates to Ngāti Pāoa, 

haven’t there? 

A. Mmm, I think that’s fair. 

Q. So for a period of time up until 2016/2017, the mandated body, which is 15 

the Ngāti Pāoa Trust Board, was effectively not operating and so the iwi 

trust was tending to step – was perhaps stepped into its place? 

A. Yes.  I think around July 2015 the mandated entity had been required to 

complete trustee elections and it hadn’t done so by that time.  My 

observation, and this is from negotiation meetings with Ngāti Pāoa, was 20 

that mem – or one particular member or two of the iwi trust staff used to 

support the negotiators at negotiation meetings with the Crown. 

Q. And in fact I think it’s fair to say that there was a close working relationship 

for quite a considerable period between the iwi trust and the negotiators, 

that would be a fair – 25 

A. Yes.  Although I should say I think that’s possibly because the chair of the 

mandated entity, the Ngāti Pāoa Trust Board, and one of the staff, moved, 

as far as I recall, from the trust board to the iwi trust once it was 

established, so. 

Q. But there was that close working relationship? 30 

A. Yeah, and continuity for the – support for the negotiators. 
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Q. And I think, and I haven’t put these on the record, to the point where 

Mr Wilson was sending correspondence to the Crown on iwi trust 

letterhead? 

A. Yes, that had been happening I think from the time I was involved in 

negotiations, so from June 2015 onwards. 5 

Q. And more recently there has been a falling out, hasn’t there, between the 

negotiators and the iwi trust?  Without going into the details of that, just 

as a matter of fact, that’s what seems to have happened. 

A. In, my understanding is in recent years, mmm. 

Q. And I think – 10 

THE COURT ADDRESSES MR MAHUIKA – MICROPHONE (11:50:16) 

CROSS-EXAMINATION CONTINUES:  MR MAHUIKA 

Q. So that general background has created some of the complexities that 

exist within the mandate situation that has existed around Ngāti Pāoa, 

hasn’t it? 15 

A. Yes, it has. 

Q. And I’ve got two bits of correspondence that I’m going to take you to which 

were put on the record last night.  I’m going to start off, and I hope I’ve 

got these numbers right… 

A. Just perhaps put it up and we’ll go from there. 20 

Q. So the document I’ve got is 349.32750.  And so this is a letter, if you scroll 

to the end please, so this is a letter that you have written. 

A. Mmm, that I signed, yes. 

Q. That you signed.  So this is a letter from you? 

A. It is, that’s correct. 25 

Q. And it was sent on the 19th of December 2019? 

A. Yes, that’s correct. 

Q. And if we go to the second page of the letter, it doesn’t have numbering 

but if we go to the bit under the heading “Mandate”.  The first paragraph 

there says: “As we have advised you on multiple occasions, the purpose 30 

of a mandate for Treaty settlement negotiations,” et cetera, “Is to enable 
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the Crown to be confident that they’re talking to the right people,” that’s 

what it says, doesn’t it? 

A. Yes, that’s what that says. 

Q. And what it’s indicating is that the issue of mandate had clearly been 

discussed on a number of occasions because you’ve had to tell the iwi 5 

trust representatives multiple times what the position is? 

A. What, yes, what the Crown’s position was. 

Q. And then in the paragraph that follows you say that the Crown has signed 

the Pare Hauraki Collective Redress Deed, it’s initialled the Marutūāhu 

Deed and there is no further redress to be negotiated.  The Crown will not 10 

enter into further discussions in relation to these deeds and that the 

Minister has written to Ngāti Pāoa with alternative redress in relation to 

Point England, that’s a – I’ve summarised it a little bit, that’s what that 

paragraph says, doesn’t it? 

A. That’s correct. 15 

Q. And then in the next paragraph what it says is that: “We do not think it 

necessary at this point of the settlement process for the Ngāti Pāoa 

mandate to be confirmed, refreshed or reconsidered in relation to the 

negotiated deeds.  This is because negotiations between the Crown and 

Ngāti Pāoa have concluded and there is no further redress to be 20 

negotiated.”  And I’ve just read that so that’s what that says, isn’t it? 

A. Yes, that’s correct. 

Q. And that effectively has been the Crown position from at least that date, 

that actually although there are mandated negotiators in place, that 

there’s a mandated entity in the form of the trust board, the negotiation in 25 

any substantive sense has been concluded as far as the Crown is 

concerned? 

A. Yeah.  I should say when the Crown recognises a mandate – that there 

is a mandate to negotiate the settlement of the Treaty claims, so at the 

point at which the settlement is presented to the group, or it’s initialled 30 

and then presented to the group for ratification, the Crown’s view is the 

mandate is spent.  So that’s why the Crown’s position is the way it is. 
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Q. Yes, so that’s the Crown effectively saying, look, the negotiations are 

done, there’s no need for us to be dealing with negotiators because of 

that? 

A. No.  No. 

Q. And then if we go to the second of the letters which is at 349.32752 of the 5 

casebook, so this is a letter dated 21 February 2020 so a few months 

later, and it’s a letter from – 

A. Mrs Anderson. 

Q. Mrs Anderson. 

A. Mhm. 10 

1155 

Q. And my recollection of this letter is that it was an open letter that was sent 

to the people of Ngāti Pāoa at the time of the dual ratification processes, 

is that correct? 

A. Yes that’s correct, it’s still on our website as well. 15 

Q. And then if I go to the top of the last page, in fact the second paragraph.  

In fact let’s be a bit more deliberate than that, let’s start with the second 

to last paragraph of the previous page.  We’ll just work through it, so what 

Ms Anderson says in the second to last paragraph: “I wish to be clear 

though that support for the existing mandate or a new mandate does need 20 

to be clarified so that the Crown can have confidence it is talking to 

authorised representatives who have the support of Ngāti Pāoa to 

complete Treaty settlements involving Ngāti Pāoa.”  That’s what that 

paragraph says isn’t it? 

A. That’s correct. 25 

Q. Then if you go down to the paragraph at the top of the next page, so the 

paragraph after that talks about there being tikanga-based engagement 

as a consequence of the Hauraki Report? 

A. Yes. 

Q. And then Mrs Anderson says: “If as a result of the tikanga-based 30 

engagement process referred to above changes are required to any of 

the Hauraki Collective, Marutūāhu Collective or Ngāti Pāoa deeds, the 

Crown needs to have confidence it is talking to their authorised 

representatives.”  So what Mrs Anderson is saying is that the issue of 
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mandate needs to be resolved but it only really needs to be exercised in 

the event that something needs to be reconsidered? 

A. Yeah I think what had happened in the intervening period between my 

letter of 19 December 2019 was the Tribunal released the Hauraki Report 

which may have been the same day or the following day, making a 5 

number of recommendations including tikanga-based engagement 

processes for some of the deeds.  Almost on New Year’s Eve, the Ngāti 

Pāoa Iwi Trust had taken the decision and advertised with their ratification 

process a mandate proposal for consideration by their claimant 

community and then in response to that, Mr Wilson in January advertised 10 

his ratification process but also included I think maybe one resolution – 

Q. Relating to mandate? 

A. – in relation to mandate and I can’t remember if that was only limited to 

seeking agreement from the claimant community for him and Mr Rawiri 

to sign the Ngāti Pāoa Deed of Settlement which is not, which is a 15 

separate matter to mandate in the Crown’s view.  I can’t remember if there 

was another mandate resolution or not. 

Q. Yes but I do think you’re correct that there was an intervening event 

between your letter and Mrs Anderson’s letter and that’s the release of 

(inaudible 11:58:13)? 20 

A. And that’s the context for that, so.  I’ll stop there so you can ask your 

question. 

Q. I’m really just in fairness to you stepping through the letter in a bit more 

detail rather than just taking you to the bit I want to take you to, it’s a bit 

of an agonising process but I think in fairness I need to give you the whole 25 

context of the letter rather than just ask you the bit that I want to ask.  And 

then the next paragraph there, what Mrs Anderson says is: “A mandate 

is not static and the Crown’s recognition of a mandate is not permanent.  

Support for a mandate can change over time and the Crown’s recognition 

of a mandate can also change,” that’s what the next paragraph says 30 

doesn’t it? 

A. Yes, it does. 

Q. And then the paragraph after that says: “Given the separate mandate 

proposals being put to Ngāti Pāoa by the Ngāti Pāoa Iwi Trust and 
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Mr Wilson, the Crown cannot be confident the existing mandate continues 

to have the support of Ngāti Pāoa.”  And when Mrs Anderson is talking 

there – I mean first of all that’s what that letter says, obviously, I’ve just 

read it? 

A. Yes that’s correct. 5 

Q. I’m sorry I’m really just doing – 

A. No I understand, for the record. 

Q. – this for the transcript, you understand what we’re doing here.  

A. Mmm. 

Q. But what Mrs Anderson is saying there is that when she’s talking about 10 

the existing mandate, she’s talking about the mandate of the Trust Board 

but also the mandate of the negotiators because that’s who Mr Wilson is 

isn’t he, one of the negotiators? 

A. Yes, he’s one of the mandated negotiators and she is referring to the 

Trust Board’s mandate.   15 

Q. Yes. 

A. Typically – 

Q. Although the mandate of the Trust Board and the mandate of the 

negotiators, they’re not disconnected things are they? 

A. No they’re not and a Ngāti Pāoa deed of mandate is quite unusual in that 20 

it delegates, I would say, all of the responsibilities of the mandated entity 

to the negotiators who the Trust Board agreed in 2011 are the Ngāti Pāoa 

claimant community and they did that at a hui iwi and Mr Wilson and 

Mr Rawiri were appointed. 

Q. Yes, and that was in I think 2011 or thereabouts? 25 

A. Yeah that’s right and then my understanding is on a regular basis, 

Mr Wilson and Mr Rawiri – and this is because they would tell us this – 

held regular hui iwi and these weren’t annual events, they were more 

often to update the Ngāti Pāoa community or their community on what 

was happening across Tāmaki, Marutūāhu, Hauraki and the Ngāti Pāoa 30 

negotiations. 

Q. But coming back to that paragraph though, what Mrs Anderson is 

signalling there is that there will need to be further consideration about 

the question of mandate? 
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A. Yes, yes she is and I should say when an entity or an individual, because 

sometimes individuals receive a Crown recognised mandate, get a 

mandate, they can’t just sit on their hands and think that’s the end of it.  

The Crown requires regular mandate maintenance and for that to be 

demonstrated to the Crown just so that we can be satisfied that the 5 

representatives or the representative entity continues to enjoy the support 

of the people.  There’s a really good historical reason for doing that in the 

years gone by and this is sort of 1800 stuff, the Crown not infrequently 

used to treat with people who were actually not the correct people to treat 

with on behalf of certain iwi.  So without that mandate maintenance or 10 

without the Crown and the community representatives’ support to 

represent continuing, it’s very difficult for us to continue to engage but 

having recognised the mandate, if there are questions or concerns about 

its continuing support, the next step is not to whip it away from or remove 

Crown recognition, it’s to actually ask the mandate holder to undertake a 15 

refresh process.  In certain circumstances, where the mandate is under 

considerable and sustained challenge and pressure, we may ask or 

recommend to ministers that a whole new mandate process is 

undertaken.  We hadn’t or we never got to that point with Ngāti Pāoa 

because I think we were all just trying to get to the end. 20 

Q. And if I might summarise that, the Crown is wisely I think cautious about 

mandate? 

A. Yep. 

Q. Because it wants to conclude agreements that it can be confident would 

be supported. 25 

A. Mmm, yeah. 

Q. Because the people that are concluding those agreements are 

supported? 

A. That’s right and I mean it was, some of the Ngāti Pāoa ratification hui for 

their deed were available online and so I had the privilege of watching 30 

one of them and some of the comments by members of the community 

who attended that hui were that they thought Hau and Mōrehu were still 

the negotiators and they thought the Trust Board was still the mandated 

entity. 
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Q. And there was, as we say, there is some complexity about – 

A. Yes, that, yes there is. 

Q. – that situation, particularly leading into the ratification and signing of the 

deed of settlement? 

A. Yes, yep. 5 

Q. What is inarguable though is that the Ngāti Pāoa Iwi Trust is the post-

settlement governance entity for Ngāti Pāoa, isn’t it? 

A. That is inarguable. 

Q. And one of the – to the extent that the Trust Board, so that’s the old Ngāti 

Pāoa Trust Board, holds assets, the principal asset that it holds is the 10 

Waiheke farm?  Is that your understanding? 

A. The Trust Board doesn’t technically hold that asset – 

Q. That’s true. 

A. – the Ngāti Pāoa Trust Board trustees are the responsible trustees for the 

farm trust. 15 

Q. Yes and one of the consequences of settlement will be that that, let’s say 

trusteeship or custodianship in relation to the farm will transfer to the Iwi 

Trust as the post-settlement governance entity? 

A. Yeah, if authorised by Parliament. 

Q. Yes. 20 

A. Yes, yep and that was an explicit resolution in both ratification processes 

so that there was a very, a clear view sought from the people of Ngāti 

Pāoa that that was their wish, rather than you know a decision taken by 

the negotiators. 

1205 25 

Q. And the situation in Tāmaki is a little unusual in the sense that there are 

multiple deeds.  Fair comment? 

A. Yes. 

Q. In the normal situation following the conclusion of the deed of settlement, 

you would not expect to be continuing to engage with the mandated 30 

negotiators, you’re more likely to be engaging with the post settlement 

governance entity as the party that will receive the redress? 

A. Yes, if it’s established. 

Q. Yes.   
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A. Mmm.  I mean I think some of the Tāmaki groups and the Hauraki groups, 

you know, have had quite long established PSGEs.  Most groups would 

only ratify their proposed PSGE at the same time as their deed and it 

would be subsequently established. 

Q. And I think the date that the Ngāti Pāoa Iwi Trust was established was 5 

late 2013? 

A. That’s correct. 

Q. Now you were asked some questions as well in relation to the completed 

deeds of settlement.  I’m not going to question you about the numbers 

but focusing specifically on the Marutūāhu Collective and the individual 10 

Marutūāhu iwi, I may have this wrong, I haven’t checked the transcript to 

see if I have this wrong, but I thought you said in answer to a question 

from Mr Majurey that the four iwi of Marutūāhu would be receiving redress 

within the 2006 RFR area, is that correct, or did I mishear? 

A. I don’t think I said that.  Are you talking about through their individual 15 

deeds? 

Q. Yes. 

A. No, I didn’t say that.  Yeah. 

Q. Okay, look, and that’s fine. 

A. Okay. 20 

Q. I wasn’t certain so I wanted to clarify that. 

A. Okay. 

Q. Because when I checked, and I’ll admit to not being entirely familiar with 

where all of the properties are, it didn’t look to me like any of the individual 

iwi within the Marutūāhu Collective, outside of Ngāti Pāoa, were receiving 25 

lands within the 2006 RFR area. 

A. That’s my understanding.  But I would add, that was a decision by the 

negotiators. 

Q. Yes.  I’m sure it was. 

A. Yeah. 30 

Q. It was really just as a matter of fact. 

A. Yes, that’s correct as a matter of fact. 



1758 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

Q. So in that regard, they’re not waiting in terms of their individual 

settlements for the release of lands from the 2006 RFR area in order to 

sign them off, they could in theory sign them off now, couldn’t they? 

A. Do you mean sign off their deeds? 

Q. Their individual deeds. 5 

A. Nope.   

Q. Is that because – 

A. One is signed, the Patukirikiri’s deed is signed.  The other three deeds, 

Maru, Tamaterā and Whanaunga, have got some overlapping interests 

engagement to undertake, and – 10 

Q. Is that because of the overlaps within Hauraki in particular? 

A. Kāo, overlaps with other iwi. 

Q. But I take it from that that the overlapping claims discussions are in 

relation to existing redress that’s been offered to confirm whether or not 

that redress can be made available as part of those deeds? 15 

A. It’s in relation to redress contained in the initial deeds. 

Q. And the redress contained in the initial deeds doesn’t include lands that 

come from the 2006 RFR area? 

A. No, it doesn’t. 

Q. And then finally if I could take you to paragraph 67 of your evidence and 20 

there’s a discussion in there about the current situation with – let’s get it 

a bit bigger so we can read it – so what that paragraph does, doesn’t it, 

is just provide an update of what the current situation is in relation to the 

Marutūāhu Collective deed? 

A. That’s correct. 25 

Q. So the situation is that it hasn’t been initialled or ratified by Ngāti Pāoa, 

has it, in fact it couldn’t have been ratified because it hasn’t been 

initialled? 

A. That’s correct. 

Q. And when I say hasn’t been initialled, it hasn’t been initialled by the 30 

negotiators and it hasn’t been initialled by the iwi trust? 

A. No, hasn’t been initialled by anyone for Ngāti Pāoa. 
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Q. And I’m interested in the position that’s outlined there because what it 

says is that the other four iwi have initialled it, been through a ratification 

process. 

A. Yes, they have. 

Q. And there is a prospect that the Crown and the other iwi might sign the 5 

deed but with Ngāti Pāoa’s ability to join later in the event that it chooses 

to initial and ratify? 

A. That is a prospect.  They’re called accession provisions, they’re 

reasonably common in collective deeds. 

Q. And you’ll recall from my questions to Mr Dreaver yesterday that there is 10 

an issue as between Ngāti Pāoa and the other iwi of Marutūāhu as to 

apportionment of the redress within the Marutūāhu deed. 

A. Within the apportionment of the – well the internal apportionment of the 

commercial redress. 

Q. Yes. 15 

A. Yes. 

Q. Because as it’s structured, everyone would receive the same share? 

A. I don’t think that’s necessarily correct with respect to all the commercial 

redress. 

Q. But the vehicle that would receive the redress I think has everybody as 20 

equal shareholders? 

A. I can’t comment on whether that’s correct or not. 

Q. No, that’s fine, you don’t need to know the answer. 

A. Okay. 

Q. And the position of the Crown has been that in respect of these internal 25 

matters what it wishes to see is agreement between the parties, doesn’t 

it? 

A. Are you talking about with respect to the internal allocation – 

Q. Yes. 

A. – of the commercial redress?  Crown’s position is that it offered collective 30 

redress on a collective basis to a collective group and if that group 

decides to make any internal allocations of that redress then that is their 

business, not the Crown’s. 
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Q. Yes, although the Crown did have, as we saw from the letter that 

Mr Dreaver wrote I think in 2013 or 2014, the Crown did have an idea 

about how an internal allocation might work in the event that it needed to 

go down that pathway. 

A. So that letter arose at the request of Ngāti Pāoa. 5 

Q. Yes.  And I think a similar letter was written to Ngāti Whanaunga but 

nevertheless there was a – 

A. Yeah. 

Q. – an apportionment view that the Crown was able to express? 

A. Yeah.  The Crown’s view was sought and we’ve seen the letters provided. 10 

Q. And of course it’s a challenge, isn’t it, that if you have an accession with 

provision in the deed where those percentages have already been 

determined, it effectively becomes a take it or leave it situation for 

Ngāti Pāoa, doesn’t it, unless you can change the internal arrangements? 

A. I don’t think the Marutūāhu deed includes internal apportionment.  I think 15 

the apportionment – not I think, I know, the apportionment or the 

deduction from the financial redress from the individual iwi deeds is 

reflected for some properties in the individual deeds but otherwise my 

understanding is the Marutūāhu deed is silent on matters of 

apportionment. 20 

Q. So that means that there would still be scope for an alternative 

agreement, it’s not a take it or leave it situation as far as the Crown is 

concerned? 

A. That’s entirely a matter for the Collective. 

THE COURT ADDRESSES COUNSEL – MS COATES’ MISSING CROSS-25 

EXAMINATION (12:14:22) 

RE-EXAMINATION:  MR WARD 

Q. Ms Campbell, in one of the discussions you had with my learned friend 

Mr Hodder, Mr Hodder took you to a document, an OTS document that 

referred to the Te Tau Ihu process.  Is that process relevant to the issues 30 

before the Court in these proceedings? 
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A. I mean it provides an example of in another heavily overlapped area, so 

Te Tau Ihu, the northern South Island where there are eight groups 

claiming interest.  Some, or at least one I should say by take raupatu, how 

the apportionment of commercial redress between iwi was undertaken, 

how the allocation of Ministry of Education properties in particular was 5 

undertaken as well.   

Q. And what was that process? 

A. It was a you pick, I pick, you pick, I pick, putting it very crudely.  So with 

the schools, my recollection and this was quite some time ago and when 

I wasn’t at the office, of Treaty Settlements I should say, so I was at Crown 10 

Forestry Rental Trust but I had worked with one of the top of the south 

groups, so I sort of kept in touch with them.  I can’t remember which 

grouping went first, whether it was Kurahaupō iwi or the other grouping 

comprised of Te Āti Awa, Ngāti Tama, Ngāti Koata, Ngāti Rārua.  One 

group started and I think they had the first pick, they could pick one 15 

school.  The next group picked two and then it went two, two, two until 

they exhausted their allocation.  With respect to Crown forest licence land, 

number of Crown forests in the northern South Island, Kurahaupō iwi 

actually decided not to take any of those forests and receive cash in lieu 

thereof with the other groups and I can’t remember what Ngāti 20 

Toarangatira did but the other four certainly received a share of the Crown 

forest licence land in the northern South Island. 

Q. What was the role of the iwi in developing that process? 

A. This would’ve been a really good question to put to Mr Dreaver because 

he was right in the thick of it, is my recollection.  I’m not sure I can answer 25 

that. 

QUESTIONS FROM THE COURT:   

Q. At one point in your brief you say that officials considered that Te Ākitai 

would be very unlikely to accept redress if it was provided through Ngāti 

Whātua Ōrākei? 30 

A. Yes. 

Q. Are you able to tell me why? 
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A. My understanding as – and I shouldn’t say this is Te Ākitai’s view because 

I’ve never tested this with them directly but if the source of redress were 

to be another group, that group would be deemed to have the authority to 

provide it.   

Q. And the other question is, I think it’s one question, there are a number of 5 

occasions during these proceedings in which witnesses had or 

propositions had been put to witnesses that were with respect to other iwi 

where they have what you might call unchallenged areas of heartland, 

such perhaps as Tūhoe at Maungapōhatu, that no one would think of 

providing redress to other iwi in those areas.  First of all, is that likely to 10 

be correct, that the Crown would not consider providing redress in those 

areas to other iwi? 

A. Are you talking about heartlands generally or Maungapōhatu in 

particular? 

Q. Well that is an example of the general point. 15 

1220 

A. Yep.  I think what we would do is ask for further information to support the 

redress aspiration so that we could consider it.  I mean we are required 

to negotiate in good faith, so I don’t think it would be particularly good 

faith to been seen to be quickly dismissive of a group’s aspiration. 20 

Q. So if there was a historical association with a particular site – 

A. Mmm, it would be considered and then I think, as Mrs Anderson 

discussed, we’ve got a range of redress instruments available which we 

can offer which some may be more appropriate than others depending on 

the nature of association.  And no redress may be appropriate as well. 25 

Q. But what about exclusive redress such as ownership of a property? 

A. Yeah.  So depends on whether it’s commercial or cultural.  Commercial, 

Crown does consider commercial redress to be substitutable, as I’m sure 

you’ve heard, and that it be within the group’s area of interest.  The reason 

we consider it to be substitutable, or the Crown takes that view, is 30 

because the purpose of financial and commercial redress is to assist the 

group to re-establish an economic base.  So if a commercial property 

wasn’t available for one reason or another, you know it might be technical 

reasons related to offer back provisions of the Public Works Act for 
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example, the Crown’s view would be another commercial redress 

property should be substitutable. 

Q. So that really says that it is conceivable that properties could be offered 

if they’re commercial properties – 

A. Yeah, more readily so. 5 

Q. – in those sorts of areas? 

A. Yeah, more readily so I think.  Sorry, you had me stuck on Maungapōhatu 

so… 

Q. Well, that’s an example, isn’t it? 

A. I’m not sure we would be offering commercial address up on 10 

Maungapōhatu.  And I doubt there’s any Crown land there anyway. 

Q. Why would you not? 

A. We’d have to own property up there.  You been up there?  Sorry, I 

shouldn’t… 

Q. Yes. 15 

A. Yeah.  So I think all, well certainly all the land up there now is Māori owned 

in my understanding. 

Q. So that’s the only reason the Crown would not offer land there? 

A. We would also have to – just apologise to Mr Kruger if he’s in the room – 

we’d need to think about what we owned.  If it was Tūhoe or another group 20 

seeking that redress, noting that their claims are settled.  And I guess it 

would, you know, we would want to, knowing what I know about 

Maungapōhatu, we’d need to consider cultural associations like cultural 

redress may actually be more appropriate.  Don’t know if that’s helpful to 

you, Sir. 25 

Q. I think so. 

A. Okay. 

QUESTIONS ARISING – NIL 

WITNESS EXCUSED 

CROWN CASE CONCLUDES 30 
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MR HODDER CALLS 

VIVIAN TAMATI KRUGER (AFFIRMED) 

Q. Mr Kruger, some formalities as it were first.  Firstly for the record, your full 

name is Vivian Tamati Kruger? 

A. Yes. 5 

Q. And you have prepared for the purposes of this proceeding firstly a 

statement of evidence dated 2 June 2020? 

A. Yes. 

Q. And secondly a statement of evidence in reply dated 4 December 2020. 

A. Yes. 10 

Q. And most recently, a statement regarding the tikanga experts conference 

which I think is dated 19 March 2021? 

A. Yes. 

Q. Thank you, so for the most part, I’m going to ask you to read your 

evidence in full.  You don’t have to read paragraph numbers or the 15 

headings or the reference numbers but in one place I’m going to suggest 

that we take part of your evidence as read, that’s because his Honour has 

already read your evidence, apart from I think the last one which is very 

short and so there are some parts that can be taken as read, even if 

they’re not read out loud by you.  But if there’s some part of what I’m going 20 

to suggest you don’t read that you think ought to be read, then you will 

override my suggestion and you will read it.  So I’m going to get you to 

read paragraphs 1 to 4 and then I’ll get you to review what I’m going to 

suggest you don’t read.  So if you can start at paragraph 1 please? 

 25 

STATEMENT OF EVIDENCE OF VIVIAN TĀMATI KRUGER ON BEHALF OF 

THE PLAINTIFF 

 

INTRODUCTION 

1. Ko Vivian Tāmati Kruger ahau. I go by Tāmati. 30 

 

2. I whakapapa to the Ngāti Kōura, Ngāti Rongo and Te Urewera hapū of 

Ngāi Tūhoe, an iwi whose traditional rohe (area of predominant interest) 

is Te Urewera. For Ngāi Tūhoe, Te Urewera is Te Manawa te Ika a Māui, 
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the heart of the great fish of Māui, its name being derived from 

Murakaraeke, the son of the ancestor of Ngāi Tūhoe. Te Urewera is the 

ewe whenua (land of one’s birth) for Ngāi Tūhoe, our place of origin and 

return. 

 5 

3. I will refer to Ngāi Tūhoe as simply “Tūhoe” for the balance of this 

statement. I will return to the significance of Te Urewera for Tūhoe later in 

this statement, insofar as it is relevant to the issues I am providing 

evidence about. 

 10 

4. As I will allude to later in my statement, the idea of a ‘Treaty settlement’ 

with the Crown has always sat uncomfortably with the people of Tūhoe, 

because our tipuna (ancestors) never signed the Treaty of Waitangi. 

Doing so was considered fatally inconsistent with our consideration of 

mana motuhake, or Tūhoe sovereignty (akin to tino rangatiratanga as 15 

Māori would have understood it in Article 2 of the Treaty of Waitangi). 

Notwithstanding, our people suffered a great deal at the hands of the 

Pākehā colonisers. I was a lead claimant for my iwi in the Waitangi 

Tribunal’s district inquiry into Te Urewera, which produced eight volumes 

detailing the hardship, cruelty and oppression Tūhoe suffered due to 20 

Pākehā entry into Te Urewera and her surrounds. To date, the Te Urewera 

District Inquiry is one of the most comprehensive inquiries the Waitangi 

Tribunal has undertaken and reported on. 

 

5. I am the Chairman of Tūhoe Te Uru Taumatua, the post-settlement 25 

governance entity created for the purposes of administering the Treaty of 

Waitangi settlement reached between the Tūhoe nation and the Crown. I 

represented Tūhoe throughout our negotiations towards settlement with 

the Crown, which began in earnest in about 2003 and ended when we 

initialled a Deed of Settlement with the Crown in 2013. 30 

 

6. Te Uru Taumatua is the headquarter office of our iwi and is based in 

Taneātua, in the Bay of Plenty. This is our contemporary tribal base where 

our Board and Executive team meet, our Tūhoe-nui-tonu (all of Tūhoe) 
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historical records are kept, our whānau come for meals, our manuhiri are 

hosted there and where Tūhoe events are held, in Te Kura Whare (our 

living building and headquarters). Notwithstanding the centrality of Te Uru 

Taumatua, Tūhoe does not consider Te Uru Taumatua as the single voice 

for Tūhoe people in the post-settlement era. That authority still remains 5 

with the 40 marae-hapū that comprise Tūhoe-nui-tonu , as it did before 

settlement and, as far as we can tell, from the very beginning of our 

people, when we were called Ngā Pōtiki, hapū oneone. 

 

7. I currently serve as ahi kā, which in Tūhoe can be a marae-hapū 10 

committee member. In Tūhoe tradition, as with the traditions of many other 

iwi, the marae-hapū is where community and leadership are concentrated. 

This has remained so for Tūhoe even throughout the period of 

colonisation, and has survived the Crown’s preference to interact and 

negotiate with “large natural groupings” which, of course, marae are not. 15 

We meet monthly to discuss matters that require marae-hapū leadership, 

provide feedback to other maraehapū in the rohe and enhance 

networking, collaboration with other marae-hapū in the rohe to serve the 

purpose of the iwi. 

 20 

8. For example, if a dignitary would like to visit Tūhoe, Te Uru Taumatua will 

consult with our marae-hapū as to the most appropriate venue to host 

them. Depending on the kaupapa (purpose/issue) for the visit, Te Kura 

Whare may be appropriate, but equally it may be a marae-hapū in a 

different part of the rohe. Those decisions lie with the marae-hapū 25 

leadership, to be determined in accordance with our Tūhoe tikanga (which 

we sometimes call “Tūhoetanga”). 

 

9. I am also Chair of the Te Urewera Board. As part of the Tūhoe settlement, 

the Crown recognised that categorising Te Urewera as a National Park 30 

has always been inconsistent with the mauri (life force) and the values 

inherent in Te Urewera herself. The Te Urewera Act 2014 rid Te Urewera 

of its status as a National Park governed by the Crown, and acknowledged 
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Te Urewera as its own legal entity with all the rights and responsibilities of 

a natural person. 

 

10. The Te Urewera Board acts on behalf of and in the name of Te Urewera, 

by way of majority Tūhoe appointees. In turn, the Te Urewera Board is 5 

guided by Te Kawa o Te Urewera. The kawa (standards and practices) 

are promulgated by the Te Urewera Management Plan which serve to 

describe the interrelationship between people and the living system of Te 

Urewera and establish clear and connected principles for tangata whenua 

(people of the land) and manuhiri (guests/visitors) so that collectively we 10 

can act consistently our responsibilities to Te Urewera and lessen our 

impact on her. 

 

11. The Te Urewera framework is a unique post-settlement arrangement. I will 

return later in my statement to discuss the relevance of the Tūhoe Treaty 15 

settlement negotiations to the Te Urewera framework, particularly in the 

context of the overlapping claims process and its explicit recognition and 

reflection of Tūhoetanga. 

 

12. I have held a variety of positions throughout my career. These include 20 

governance roles in Māori organisations, Tūhoe representative roles 

within local government, the Bay of Plenty District Health Board, the 

Tūhoe Education Authority and the New Zealand Planning Council. I have 

been a volunteer member of the Whakatane Historical Society, and have 

taught courses on tikanga and history for the last twenty years at 25 

Anamata, an education provider tailored to Tūhoe whānui. I was also a 

member of the Social Welfare Commission and led a review of Te Tira 

Ahu Iwi (the Iwi Transition Agency). 

 

13. I graduated with a Bachelor of Arts with Honours from the Victoria 30 

University of Wellington in 1978, and received a Distinguished Alumni 

Award in 2015. 
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14. I have provided evidence in judicial proceedings before. As I mentioned, I 

was the lead claimant and witness for the claims of my iwi in the Te 

Urewera District Inquiry by the Waitangi Tribunal. I have also provided 

expert evidence to the High Court and the Environment Court. 

 5 

15. Over the last two or three years, I have been involved in presenting to 

judges of courts of all levels on tikanga Māori. This training is coordinated 

through Institute of Judicial Studies, and involves copresenting with 

Justice Joe Williams and others. 

 10 

16. I confirm that my evidence on these matters is within my area of expertise. 

I have read the High Court Code of Conduct for Expert Witnesses, and 

agree to comply with it. 

 

MY EVIDENCE AND MY ROLE IN THIS PROCEEDING 15 

17. I have been told that the parties to this case dispute the extent to which 

the Crown must take into account tikanga Māori (or in Tūhoe dialect, 

tikana Māori) when making decisions under what is known as the 

‘Overlapping Claims Policy’, or the Crown’s guide to Treaty of Waitangi 

settlement decision-making. 20 

 

18. As the Treaty negotiator for Tūhoe during our settlement negotiations, I 

am very familiar with the Overlapping Claims Policy. It is set out in what is 

referred to as the ‘Red Book’ (the Office of Treaty Settlements’ publication 

Ka tika ā muri, ka tika ā mua: Healing the past, building a future: 25 

[OTS.050.0001]), which has remained largely unchanged since it was first 

published in 1999. I will explain in detail my experience with the Crown 

during this time, but for now suffice to say that, where there may be a 

disagreement between iwi about a particular area of land, the Policy 

designed to address this disagreement is at least inconsistent with tikanga 30 

Māori, if not prohibitive of a tikanga-based process taking place to resolve 

tikanga-related issues. 
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19. In order to understand the effect of the Overlapping Claims Policy on 

tikanga Māori, it is first necessary to understand some fundamental 

aspects of tikanga Māori. 

 

20. I have been asked by the solicitors for the Ngāti Whātua Ōrākei Trust to 5 

provide my expert opinion about the particular tikanga matters that their 

client relies on in its claim against the Crown. I am somewhat 

uncomfortable with the term “expert”, because my knowledge of tikanga 

Māori is gained, interpreted and passed on through lived experience and 

authentic cultural engagement with Te Ao Māori me Te Ao Tūhoe (the 10 

Māori world and the Tūhoe world), rather than through academic or written 

sources. After all, Te Ao Māori was, until fairly recently, an aural and 

practical tradition passed down through for example whaikōrero (oratory), 

karakia (prayer), waiata (song), haka (performance) and hui (meetings). 

 15 

21. In summary, I have spent all my life living with and working for my hapū 

and the people of Tūhoe. My experience is, then, direct personal 

experience as a member of my whānau, hapū and iwi living in my rohe 

and participating in Tūhoe life. 

 20 

22. I understand that the Ngāti Whātua Ōrākei Trust has engaged expert 

witnesses to provide distinct academic perspectives on tikanga Māori, 

however my evidence will not refer to any texts in particular unless 

absolutely necessary. 

 25 

23. With that, I now turn to the matters that Ngāti Whātua Ōrākei Trust’s 

solicitors have asked me to consider, being: 

 

23.1 the aspects of tikanga Māori that the Ngāti Whātua Ōrākei Trust 

relies on in its claim, in particular: 30 

 

(a) ahi kā or ahi kā roa; 

 

(b) mana whenua; 
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(c) take tuku or take tuku iho; 

 

(d) tuku whenua; and 

 5 

(e) take hoko; 

 

23.2 any other concepts of tikanga Māori that I think are relevant to 

explaining the concepts above; 

 10 

23.3 my experience as the negotiator for Tūhoe in our Treaty settlement 

with the Crown, and in particular my opinion about how the Overlapping 

Claims Policy addresses matters of tikanga Māori; 

 

23.4 my opinion about the relationship between an iwi and the Crown after 15 

having entered into a Treaty of Waitangi settlement together. In particular, 

I will give my opinion about whether and to what extent the Crown owes 

ongoing obligations to the iwi it settled with, and whether (in my opinion) 

those obligations are sourced in the settlement documents, or from a 

broader obligation as a Treaty partner (or both). 20 

 

24. My evidence will also touch on my view about the operation and nature of 

the Crown when it is interacting with iwi and hapū before, during and after 

the Treaty settlements. 

 25 

OVERVIEW OF MY EVIDENCE 

 

25. In my evidence I hope to demonstrate that the Crown’s Overlapping 

Claims Policy is not, and cannot be, divorced from the conceptions of 

tikanga Māori that I will describe in my statement. That is because tikanga 30 

is a way of life for Māori, and Treaty settlements (including the 

Overlapping Claims Policy) are a part of restoring to Māori the ability to 

live according to tikanga Māori once again. 
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26. It is important, however, to highlight the tensions that exist in the pursuit 

of settling Treaty claims where those two worlds collide. 

 

27. The Overlapping Claims Policy is the on-sale and resettlement of available 

Crown assets for the purpose of settling Treaty of Waitangi claims. The 5 

Crown’s priority within this framework is to maximise the number of claims 

it can settle with the limited Crown assets of properties it has. As I will 

explain, in my experience with the Overlapping Claims Policy in the Tūhoe 

settlement, I embarked on a difficult negotiating process with those the 

Crown classified as ‘cross-claimants’ or ‘overlapping claimants’ in Te 10 

Urewera. In the end, through a tikanga-based process, Tūhoe was the 

only party with whom the Crown had to negotiate. 

 

28. Ngāti Whātua Ōrākei and many other iwi around Aotearoa have 

experienced the Overlapping Claims Policy differently. With many parties 15 

claiming interests in Tāmaki Makaurau, the Crown has applied the Policy 

rigidly so that it is in complete control of the eligibility of claimants to 

receive the limited assets and properties in the Auckland area, the value 

of those assets, as well as the process for allotting them to iwi in Treaty 

settlements. 20 

 

29. The Crown justifies its flawed approach to overlapping claims because of 

the many constraints placed on Crown decisionmaking. Despite that, the 

Crown maintains that it acts honourably in settling Treaty claims. Many 

Ministers for Treaty of Waitangi Negotiations have said so. I do not agree. 25 

Treaty settlements are politics, and the prevailing political consideration 

for the Crown is to achieve as many Treaty settlements as possible with 

as many iwi as possible, for the lowest possible transfer of valuable Crown 

assets. 

 30 

30. The other side of the equation is, of course, iwi and the decisions they 

make during Treaty settlements. If an iwi is found by the Crown to be 

‘eligible’ to enter into negotiations with the Crown, the iwi must decide 

whether its reason for negotiating is to affirm its mana as an iwi (i.e. to 
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restore is mana whenua), or whether its priority is to maximise the 

ownership of valuable Crown assets. Through Crown policies including 

the Overlapping Claims Policy, these two competing considerations have 

been so mutated that they mean one and the same to some iwi. 

 5 

31. A related decision for iwi is, when negotiating with the Crown, whether to 

adopt a negotiating position that is consistent with and promotes tikanga 

Māori, or whether to treat the negotiations as no more than a commercial 

transaction. Again, the two are mutually exclusive. Choosing one or the 

other reveals the true character of an iwi, or at least those who are charged 10 

with negotiating their Treaty settlement. 

 

32. These tensions present a dilemma for iwi, and are exacerbated by Crown 

policies such as the Overlapping Claims policy. Iwi are forced to prioritise 

their kinship relationships with one another and potentially ‘miss out’ on 15 

valuable redress, or play into the politics of Treaty settlements and 

jeopardise kinship relationships that have been developed and maintained 

over hundreds of years. 

 

33. Many iwi are now in the position where they have no inclination to honour 20 

those kinship relationships. In other words, there is no incentive to adopt 

a kinship/sharing approach to Treaty settlements. Making a choice that is 

inconsistent with tikanga is, in my opinion, a victory for colonisation. 

 

34. So, when those things are put aside, that is a choice to put economic 25 

considerations before fundamental beliefs. After all, tikanga are beliefs, 

and beliefs are choices that have a bearing on the choices made by an 

iwi. I can see that the beliefs of Ngāti Whātua Ōrākei whakapapa back to 

their tikanga, and not to “assets” or “properties”. For others, however, 

generations of kinship and tikanga connections and relationships may be 30 

forgotten in the greed of a minute. That is not tikanga, because there is no 

tikanga that are motivated by greed. The choices of some to prioritise 

assets do so at the severe detriment to the kinship connections that are 

the building blocks of Māori communities. 
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35. For Ngāti Whātua Ōrākei, like other iwi, it is clear that its Treaty settlement 

cannot right the 200 years of wrongs and injustices imposed on them by 

the Crown. A Treaty settlement is not intended to do that. A Treaty 

settlement is only a contribution towards the Crown restoring its 5 

honour/mana in the eyes of the iwi (not to the Crown’s own satisfaction). 

Ngāti Whātua Ōrākei and others have met this process by assisting the 

Crown to restore its honour by providing years of precious kōrero, 

evidence and other traditions. But using the Overlapping Claims policy, 

however, means the Crown is standing in its own way of achieving a just, 10 

robust and durable settlement. The Crown repeats this mistake over and 

over again, and in my mind a repeated mistake like this becomes a choice. 

The Overlapping Claims Policy does not assist. Rather, it serves the 

politics of Treaty settlements – the Crown’s politics. 

 15 

36. As I will detail in my statement, in my opinion the ‘better’ purpose of a 

policy like the Overlapping Claims Policy would be to allow and assist iwi 

to rediscover the principles and values that characterise them as a kinship 

organisation – what I call ‘iwiness’. For many iwi, that has been lost as a 

result of colonisation and Treaty breaches, and the Overlapping Claims 20 

Policy simply entrenches the view that acquiring assets will assist an iwi 

in rebuilding itself from a kinship base. 

 

37. Considering the Overlapping Claims Policy through the lens of ‘shared 

interests’ would, in my view, promote tikanga Māori and ideas about 25 

kinship that have been lost. Creating an environment of authority where 

iwi parties channel their focus into common and shared interests (through 

kinship), would in turn dilute the sense of contest that current Crown Policy 

drives. Later in my statement I will comment on the admirable efforts of 

iwi to engage with the Crown to achieve something like this, and what is 30 

required of the Crown in order to allow it to become reality. 

 

I. CONCEPTS OF TIKANGA MĀORI 
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What is tikanga Māori? 

38. Broadly speaking, tikanga Māori is a set of binding principles, beliefs and 

traditions practised collectively by Māori whānau, hapū and iwi since time 

immemorial. The word tika means ‘correct’, ‘just’, ‘decent’ and 

‘honourable’ in te reo Māori, and so tikanga is considered ideologically as 5 

the right way to do things, which accordingly guides and constrains all 

aspects of Te Ao Māori and Māori life including social relationships and 

ceremonies, moral behaviour, economic activity and so on. There are 

consequences for breaching tikanga, which are generally proportionate to 

the particular transgression. 10 

 

39. The practice or practical expression of tikanga is sometimes distinguished 

from the guiding principles of tikanga itself. These protocols are referred 

to as kawa, and are always grounded in the principles of tikanga. Kawa 

are flexible and adapt over time to changing circumstances, though they 15 

are first and foremost coercive and normative in nature. 

 

40. Practising tikanga and kawa is an inherently experiential and spiritual part 

of Te Ao Māori. It is difficult to commit an account of tikanga to writing 

because, as I’ve mentioned, Māori traditions are predominantly aural and 20 

practical. 

 

41. However, when I think about an explanation of tikanga for those who may 

not be familiar with it as a governing system, I tend to draw on three 

poutokomanawa or institutional pillars that are consistent and cognisable 25 

reference points within Te Ao Māori. These are: 

 

41.1 Mana atua: mana that is sourced from the genealogical connection 

between the divine and spiritual world and the physical world; 

 30 

41.2 Mana tangata: mana that is sourced from genealogical connections 

between ancestors and their living relatives; and  
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41.3 Mana whenua: mana that is sourced from genealogical connections 

between people and the land. 

 

42. The concept of mana is often interpreted as involving ‘authority’, 

‘influence’ and/or ‘power’. As a general proposition, I agree that is the 5 

case. However it is important to stress that mana must always have a 

source (whether in gods, ancestors, people or land), and that source must 

be established and maintained by discharging certain responsibilities to 

the source of that mana. In that way, mana is not something held or 

possessed by someone over their gods, ancestors or their land, rather 10 

that mana comes from the source and is preserved and fulfilled by living 

and practising tikanga Māori. 

  

43. Because mana is derived from a particular source, it is inconceivable as 

a tikanga Māori idea that gods, ancestors and the more tangible land could 15 

be ‘owned’ or possessed. The issue of mana whenua in particular requires 

further examination given the issues in this litigation and I will come back 

to that in more detail later in my statement. But for now I will give some 

further information about the key ideas that inform the Māori belief 

systems which tikanga and kawa reflect. 20 

 

Iho matua: Māori philosophy 

44. Tikanga and kawa as ideologies ground themselves in Māori philosophy, 

or iho matua. Quite literally iho is the umbilical cord that connects a woman 

and her child. Matua suggests something that is chiefly, important and 25 

occurring before anything else. Iho matua, then, is the foundational nature 

of wisdom, insight and appreciation according to Māori traditions. 

 

45. It is not a coincidence that the ideas underpinning Māori philosophy relate 

to the importance of the connection between woman and child, and the 30 

creation of life. In Māori tradition, the creation of human life and all 

elements of the natural world are themselves grounded in an 

understanding of the origins of the cosmos. That knowledge system is also 

referred to as kawa, the same kawa as the protocols or practical 



1776 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

expression of tikanga Māori. This connection represents an ongoing and 

enduring connection between the human and the natural worlds and the 

cosmological origins of Te Ao Māori. 

  

46. There is a well-known account of the origins of the cosmos which I will 5 

explain that traces the evolution from Io matua kore (the Creator) to 

Ranginui e tū iho nei and Papatūānuku e hora nei. 

 

47. The spiritual deities Ranginui and Papatūānuku are commonly known as 

the ‘sky father’ and ‘earth mother’ respectively. This is nature, the origins 10 

of humanity (tangata whenua). From their union, Ranginui and 

Papatūānuku in turn bore a number of children who gave character and 

personality to mortals and gifted us with the temporal world we live with. 

 

48. One of their sons, Tāne-tokorangi (Tāne who holds the sky aloft) 15 

separated Ranginui and Papatūānuku from their embrace. Tāne and 

Tūmatauenga are generally regarded as the progenitors of mankind. The 

other children of Ranginui and Papatūānuku gave form, aura and 

phenomenon to our universe. 

 20 

49. This complex inter-weaving of relationships in the cosmology of Māori is 

at the root of the innate Māori relationship with whenua, which gives rise 

to the concept of tangata whenua: that is, the people of the land, the 

children of Papatūānuku, the earth mother who will never leave them. 

 25 

50. There are many kōrero (stories) like these demonstrating the link between 

the cosmological, philosophical and tangible worlds. They differ between 

iwi, but in my experience usually convey the same message: that 

Papatūānuku provides the primary connection between Māori people and 

the land. Those who are well-versed in tikanga Māori are often able to 30 

establish and recall genealogical ties from a living individual, through 

ancestors that have gone before, and right through to cosmological deities 

including Ranginui and Papatūānuku. 
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51. Within different iwi communities, tohunga (experts) are taught by elders to 

recite connections between the supernatural and genealogical tables on 

behalf their hapū. This provides a fulsome whakapapa lore between an 

individual and their community to the very origin of Te Ao Māori. Under 

the guidance of my mentors within the Tūhoe community, I was given this 5 

kind of training and as a result I can account for my place, my 

responsibilities and my connections. 

 

52. Generally speaking, when giving their whakapapa most Māori will recite 

their connection to whenua beginning at their ancestral genealogical lines, 10 

usually traced from ancestral waka (canoe) that arrived in Aotearoa from 

Hawaiki, where the Pacific peoples who became Māori originated. An apt 

description of whakapapa is about connection to others and how these 

connections inform one’s identity and relationships and their 

responsibilities to others. Waka, while translated as a canoe, is also 15 

commonly used by Māori as a metaphor for one’s origins and sets the 

contexts for referencing one’s connections and parallel heritage, traditions 

and tikanga with other iwi. The point of establishing this whakapapa is to 

contextualise an individual person within their wider kinship group (hapū), 

who can all trace themselves back to a common tupuna (ancestor) and to 20 

atua (spiritual world) where that is possible. Whakapapa inevitably 

connects both the individual and his or her kin group to the land and it 

affirms the values of sharing and community over the individual. 

 

53. This one creation story gives us the ability to trace ourselves back to the 25 

origins of Te Ao Māori, and shows those three cognisable pou (pillars): 

mana atua, mana tangata and mana whenua. It also emphasises that Te 

Ao Māori is a kinship-based system in which individuals only assume any 

kind of prominence by virtue of their ongoing connections with their land, 

people and atua (spiritual world). 30 

 

Tikanga as ideology 
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54. As I have said, tikanga is an ideology grounded in philosophy, or iho 

matua. In my view, the particular iho matua principles that emerge from 

the account of the origins of Māori knowledge are: 

 

54.1 Karanga i te pai, i te tika: welcome what is good and what is true 5 

(there is no iho matua that that welcomes calamity, death or cruelty); 

 

54.2 Arai i te kino: averting evil or disadvantageous consequences; 

 

54.3 Whakakotahi: unifying thought, opinion and action; and 10 

 

54.4 Whakaawe wairua: humanity grounded in spirituality (as distinct from 

religion). 

 

55. While I am sure that the kawa (expression) of fundamental philosophies 15 

differs between iwi, and probably even between leaders of the same iwi, 

from my experience the underlying meaning of these iho matua are fairly 

universal. 

 

56. Tikanga is, then, an ongoing and continuously updating effort to put into 20 

practice those philosophies and ever striving to practise what we believe 

and what we preach. 

 

57. In addition to iho matua, there are certain values that inform tikanga Māori. 

These values are generally tangible principles that can be strived for, and 25 

actions can be measured against them. 

 

58. I am sure that there is some disagreement amongst Māori about which 

values precisely inform tikanga Māori, however in my view it is as simple 

as asking what is significant to Māori. In my experience, the following are 30 

universally significant to Māori: 

 

58.1 Whanaungatanga: in its simplest form, whanaungatanga is the value 

of relationships. Through whakapapa, the value of whanaungatanga 
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demonstrates that the collective supports the individual, but that the 

individual is absolutely obliged to support the collective. In doing so, 

balance between individual and kin may be achieved. Whanaungatanga 

can be present in a relationship between those who are not kin, and 

between an iwi and a non-Māori party. 5 

 

58.2 Manaakitanga: this value encompasses care and generosity, for the 

purpose of nurturing a relationship, like hospitality. 

 

58.3 Mana: the value of mana allows us to assess the position of an 10 

individual within a group, either a kin group or within groups that are 

coming together to meet for a specific purpose. As I have already 

mentioned, mana must have a source, and an individual’s standing within 

the collective is measured against that person’s enduring respect and 

support for their identity with atua – spiritual world, tangata – physical 15 

world and whenua – metaphysical world. 

 

58.4 Tapu and noa: Tapu is the miracle and sanctity of life and refers to 

life’s mysteries and everything that is not yet understood or known. In 

particular tapu is seen as a value that would provide a connection to 20 

understanding the universe and is not a human creation but a natural 

phenomenon like gravity. Noa then is described as the ordinary world, 

where there is a state of ease, limited restrictions and freedom. They are 

opposite concepts that balance each other. Every aspect of the physical 

and spiritual world holds elements of tapu and noa and people can 25 

transition between them. Tapu however is too often associated with the 

Christian idea of sacredness, and while I don’t disagree with that, one 

does not have to subscribe to Christianity to understand tapu. Tapu 

persists despite religion, and must be respected. 

 30 

58.5 Utu: Utu is a virtue that considers how one should respond, solve or 

acknowledge. At the heart of utu is the idea that balance must be achieved 

by reciprocity, whether by compensation or by revenge. Utu is usually 

proportionate to the action that has caused a particular state to be 
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unbalanced, and is always directed at repairing and enhancing 

whanaungatanga. 

 

58.6 Ea: Ea is a condition and a state of requital linked with justice and 

signals the conclusion of a particular set of events. Once justice has been 5 

achieved, order and balance is restored and tika prevails. 

 

59. Tikanga and kawa can be justified by reference to these underlying 

philosophies and values, and an analysis of any particular tikanga or kawa 

should reveal the continuously guiding presence of mana atua, mana 10 

tangata and mana whenua. 

 

60. What also centres these philosophies in an iwi is its whakapapa and its 

community. All decisions and considerations and exercise of mana is done 

to ensure that the iwi flourishes and ensuring iwi tauukiuki, meaning that 15 

this strong iwi identity continues into the future. This is achieved first and 

foremost through building the integrity of its people and creating a cogent 

and unified culture and identity amongst the iwi. 

 

61. There are some ‘impostor’ tikanga which cannot find a justification in the 20 

philosophies that inform tikanga. I have seen examples of tikanga driven 

by greed and as a result of the colonisation of Aotearoa, which I’ll return 

to later. It is a very simple exercise to ask what the purpose of a particular 

tikanga is, and whether or not it has an underlying justification in iho 

matua. If it doesn’t, then it is not tikanga. 25 

 

62. Tikanga is not static, however, and sometimes there may be inconsistency 

or uncertainty as to which tikanga is the most appropriate for any given 

situation. The pursuit of the underlying iho matua should always provide 

clarification. 30 

COURT ADJOURNS: 12.57 PM 



1781 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

COURT RESUMES: 2.15 PM 

 

Case study: the pōwhiri 

63. Breaking down the tikanga elements of coming onto a marae (pōwhiri) is 

a good way to demonstrate the connection between iho matua, tikanga 5 

and kawa. 

 

64. A pōwhiri is a ceremony that many are familiar with, and many consider 

that its elements are fairly self-fulfilling and set in stone. It would be a 

mistake to think that the steps of a pōwhiri are routine, however. A pōwhiri 10 

is guided by all of the iho matua I have already mentioned, as expressed 

by the bringing together of two distinct homelands for the purpose of 

discussing issues and pursuing a common resolution. The tikanga that 

express those iho matua may differ, but the underlying philosophical 

justification does not. 15 

 

65. To demonstrate that point, I will briefly run through the elements 

comprising a pōwhiri. 

 

Wero 20 

66. The wero is ordinarily interpreted as a challenge from the tangata whenua 

(those who belong to the marae where the pōwhiri is being held) to the 

manuhiri (the visiting guests). The wero signals that, should the manuhiri 

wish to meet with the tangata whenua on their marae, then they ought to 

comply with the tikanga that is specific to the tangata whenua. 25 

 

67. The process that follows is akin to an applicant and respondent situation 

with the manuhiri as the applicant and the tangata whenua as the 

respondent. Leading this assessment is the kaiwero, a male member of 

the tangata whenua. His job is to ascertain in a nonverbal manner who the 30 

manuhiri are, what their purpose is and what their power influence 

potential is. These considerations then determine whether the manuhiri 

can be invited onto the marae. After his assessment, the kaiwero will place 

the kōpere (dart) in front of the manuhiri. If the kaiwero suspects ill will and 



1782 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

determines that the risks are too great, the kaiwero will place the kōpere 

across, rejecting entrance. If the kaiwero is satisfied that the manuhiri will 

acknowledge the mana whenua, mana tangata and mana atua of the 

tangata whenua and the reason and underlying principle for their visit will 

be respected, then the kōpere will be placed facing the marae. 5 

 

68. If cleared by the kaiwero, the manuhiri are then invited to pick up the 

kōpere. By doing this act, the manuhiri agree to respond to and abide by 

the tikanga of the tangata whenua. This acceptance reflects the iho matua, 

or the underlying reason why the tangata whenua and manuhiri are 10 

coming together in the first place. 

 

Karanga 

69. The karanga is a call from a female member of the tangata whenua which 

signals to the manuhiri that they may proceed from outside the marae 15 

boundaries onto the marae after they have accepted the wero. This call 

also acts as a challenge to the manuhiri to accept the terms of their visit. 

Women are responsible for the karanga because the first human being, 

Hineahuone was a woman, so they symbolise humanity. Then according 

to Māori traditions through their gender and voice, women have the 20 

strength to heal any divisions that may be lingering between the tangata 

whenua and the manuhiri before the two groups begin discussing and 

debating the issue of the day. They are also able to call spirits to gather 

with the living to witness and enhance the  purpose of the meeting. 

 25 

70. The karanga is not to the manuhiri directly. Rather, the kaikaranga (the 

caller) is invoking a connection to the atua (spiritual world) to bless the 

purpose of the meeting in a way that it would bring glory, pride and gain 

to everyone. The words of the kaikaranga will often call on past events 

and ancestors/rangatira that are common to the two groups, or 30 

whakapapa connections the two share. She appeals to the spirituality of 

those present, their intellect, emotions and even their physical presence 

to ensure that the two groups are coming together in a way that is 

consistent with iho matua. 
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Tangi 

71. The tangi is a cry of lamentation and is the emotional connection between 

the manuhiri and tangata whenua. The tangi brings alive our respect for 

the continuity of life by acknowledging our mortality, those that have died 5 

but not perished and how the past is continuous and informs the future. 

The tangi and the karanga re-enact the whakapapa between Tāne and 

Hineahuone and is again issued by a female member of the tangata 

whenua group once the manuhiri have progressed into the marae groups. 

The tangi seals the initial phase of the pōwhiri by once again reminding all 10 

present to acknowledge why the two groups are coming together, in 

particular the gods, ancestors and lands that have allowed the two groups 

to come together to fulfil the relevant iho matua. The tangi in particular is 

an express example of the connection between mana atua, mana tangata 

and mana whenua. 15 

 

Whaikōrero 

72. The whaikōrero are ‘speeches’ which address the reason why the tangata 

whenua and manuhiri are meeting, and suggest ways to resolve the 

issues of the day. Whaikōrero will always come from the tangata whenua 20 

first, followed by the manuhiri. Like the karanga, the whaikōrero will invoke 

relevant atua, people and connections with the land for the purpose of the 

meeting. But the content of the whaikōrero is not simply a rendition of the 

karanga, because the two steps in the pōwhiri serve very different 

purposes: the karanga is to ensure the two sides are able to come 25 

together under the guidance of the relevant atua, people and land 

connections, while the whaikōrero is to substantively and intellectually 

address what the meeting is about. In particular the whaikōrero will invite 

honest transparency with the aim of achieving a sustainable compact 

between the manuhiri and the iwi. In this context, what I mean by compact 30 

is more than simply a contract, but is an agreement that has both 

emotional and spiritual elements. This will involve addressing the 

intentions and aspirations of the iwi as well as any potential obstructions 

and superstitions. 
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73. In Tūhoetanga, the whaikōrero is always outside in the open air at the 

marae ātea. This is because in Tūhoe tradition, we consider that the 

issues of the day should occur in a space which allows the following two 

characteristics to be laid bare in front of the atua (spiritual world) and 5 

people the whaikōrero and karanga have respectively invoked on our 

land: 

 

73.1 Tāne te wānanga: debating and analysing matters through skilled 

oratory. This behaviour emulates a characteristic that Tāne, the son of 10 

Ranginui and Papatūānuku, was particularly skilled in; and 

 

73.2 Tu-mata-ūena: being candid, critical impolite and contentious if 

necessary to issue an outcome. 

 15 

74. The whaikōrero is a good example of tikanga that is dynamic and can be 

theatrical. It gives a place for diverse personalities and opinions to be 

expressed and alien ideas to be entertained, notions to be tested. 

 

75. For example, for many iwi the whaikōrero will take place inside the 20 

wharenui (meeting house). For Tūhoe, we consider it is important to lay 

both Tāne te wānanga and Tu-mata-ūena bare before entering the 

ancestral house to confirm understanding and commit to action so that 

any negativity raised in the whaikōrero on marae ātea dissipates in the 

wind not to afflict the agreement inside the wharenui. 25 

 

76. So I struggle with all whaikōrero being inside the wharenui, but then again 

I expect that each particular iwi will have a reason, grounded in iho matua, 

for expressing the tikanga in that way. When I am welcome onto a marae 

where whaikōrero takes place inside, I will of course abide by the kawa of 30 

the tangata whenua. My acceptance of that would have occurred at the 

point where I or another member of my iwi would accept the wero from the 

tangata whenua. 
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Karakia 

77. Karakia, or ‘prayers’, follow the whaikōrero. A karakia serves as 

acknowledgement of mana atua, immortals with power greater than what 

we can imagine, so that if the connections to the atua (spiritual world) are 

called upon, it may assist with guiding matters and inspiring the tangata 5 

whenua and manuhiri to a resolution. Unlike religious prayers, Māori 

karakia do not tend to explicitly ask for this kind of resolution, rather the 

assistance of atua tends to follow simply because those involved in 

karakia are maintaining and respecting the connection to them. 

 10 

78. There is no particular formula to a karakia, but an incantation that is often 

made at the end of a karakia recounted by iwi that live close to the sea is: 

“Haumi e, hui e, taiki e!”. The phrase symbolises a waka journey that 

requires collective effort and guidance from atua (spiritual world) and 

people, and can be broken down as follows: 15 

 

78.1 Haumi e: this refers to the ‘gunwhale’ attached to the waka that 

reinforces the strength of the vessel for seaworthiness. ‘Haumi e’ refers to 

the act of tightening the gunwhale to the body of the waka, and calls on 

collective effort; 20 

 

78.2 Hui e: this refers to putting all parts of the waka together to ensure it 

is ready for its journey, again calling on collective effort; 

 

78.3 Taiki e: this is a call that indicates all who are paddling the waka are 25 

ready to embark on their journey. 

 

79. A karakia binds together the sentiments that have been expressed in the 

pōwhiri to that point, and generally calls on past events and traditions and 

expresses hopeful sentiment for the future – all in the spirit of fulfilling iho 30 

matua. 
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Waiata 

80. Waiata, or songs, follow whaikōrero and serve as a display of culture, 

literature, poetry, art history and those things that civilise human beings. 

Waiata also signal that a meeting is nearing the close of formalities, and 

helps to transition the orators and the participants from the ceremonial 5 

ritual setting to a more informal regular setting. 

 

Hongi  

81. A hongi is a nose-touch between each member of the tangata whenua 

and manuhiri. In Tūhoetanga, it occurs on the pae immediately outside the 10 

wharenui after whaikōrero. The location of the hongi alone is significant: it 

represents the traversing of distance and time between those natural 

enemies of mankind’s deeds and the minimum amount of physical and 

spiritual distance between the tangata whenua and manuhiri since the 

wero stage of the pōwhiri. Once the hongi is complete, there is no tikanga 15 

reason why the manuhiri may not now proceed into the wharenui and 

discuss matters further under the auspices of the tipuna (ancestors) of the 

tangata whenua that are carved into the inside of the meeting house. 

 

82. The physical contact between noses is a direct mana atua reference back 20 

to an aspect of the Māori creation story. According to Māori tradition, the 

first human being was a woman (Hineahuone) who was brought to life 

when Tāne, son of Ranginui and Papatūānuku, breathed life to her 

through her nose. Hineahuone sneezed ‘tihei!’ signalling being alive by 

the fluttering of the heart. ‘Tihei mauri ora’ is to me an invocation, a god 25 

sent sentiment acknowledging our shared identity and destiny as humans. 

It is best translated as ‘be well’ or ‘live a good life’ and is a big picture 

catchphrase. 

 

83. The hongi is the final ‘ceremonial’ step in the pōwhiri, and allows the 30 

groups to proceed into the whare tipuna in full awareness of the issues of 

the day, and how particular atua (spiritual world), people and land may be 

called on to assist in resolving them. 
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Whare tipuna 

84. This is the final step of the pōwhiri that I will explain, though there are 

many more that provide good examples of how iho matua guides the 

coming together of two groups. 

 5 

85. The groups will progress discussions in the whare tipuna. This is usually 

where details are debated and ironed out, and deals are done. 

 

86. The whare tipuna is made of timber and decorated from nature’s material 

with artwork, designs and motifs inspired by the natural world. Tāne 10 

Mahuta, also known as Tāne Whakapiripiri (he who brings people 

together, the unifier) seeks to unify and bind those who meet in his 

presence, with the assistance of his sibling, Rongo marae roa, the peace 

maker who encourages collaboration and cooperation, which is best 

possible and enduring if made in the wharenui. Rongo observes the 15 

proceedings within the whare (whether collaborative or in disagreement) 

from a pou (post) at the rear of the marae. 

 

87. It is symbolic that agreements are made (or not) within the whare tipuna, 

as the kōrero that lead to any arrangements become ingrained in the fabric 20 

of the whare and therefore part of the memory of the whare. Future 

generations will be able to recount the details of kōrero of the particular 

meeting, and can call on the circumstances that lead to the longevity of 

any deal if difficulties arise in the future. 

 25 

88. The symbolism is continued further by the consideration of the whare as 

a metaphor in of itself. It represents collaboration, cooperation and unity 

as these were attitudes were needed to build the whare, while the fabric 

and ambience of the whare inspires resolution, peace, justice and truth. 

When the iwi and the manuhiri work towards a compact as I described 30 

above, they do so in cooperation with each other to reach a just result. 

 

89. If any agreement or deal that is made in whare tipuna needs to be revisited 

if circumstances change, then tikanga would demand that those 
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discussions occur in the same whare tipuna where the original agreement 

was made. That is so that the parties can be reminded of the iho matua 

that informed the original agreement, and any adjustment to a deal is 

made in that same spirit. 

 5 

Conclusion: significance of pōwhiri 

90. For all of these reasons, the pōwhiri demonstrates how tikanga is 

expressed in a manner informed by iho matua, which at every stage 

involves the cognisable pou of mana atua, mana tangata and mana 

whenua. 10 

 

II. TIKANGA MĀORI AND LAND 

 

91. I will now describe the concepts of tikanga as they relate to land 

specifically, and in particular the concepts that are relevant to Ngāti 15 

Whātua Ōrākei’s claim. 

 

92. I have previously mentioned that the connection between a woman and 

her child is symbolic in Māori philosophy. The same is true in tikanga, and 

begins with the language used to describe land. 20 

 

93. Whenua is the te reo Māori word for land. It also means ‘placenta’, which 

is traditionally buried close by to where a child is born to solidify the 

connection a Māori person has to the place that person will, for the most 

part, live and work in (by contributing to their whānau, hapū and iwi) and 25 

the earth it will return at death. Both land and the placenta are revered for 

the life giving and sustaining qualities, and both require constant attention 

and respect in order\ for those characteristics to perpetuate. 

 

94. The relationship between people and land is a reflection of Papatūānuku, 30 

the ‘Earth Mother’ whose children are the ancestors of all Māori people. 

Successfully maintaining that connection entitles a Māori individual to 

consider him or herself as part of the tangata whenua, or ‘people of the 

land’. 
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95. Conceiving of land in this way is starkly different from the Pākehā view of 

land whereby people own the land, and are the masters of it and its 

resources. Māori, rather, see themselves as users and guardians of the 

land, who are required to protect and respect it zealously in order to mollify 5 

Papatūānuku and other atua associated with the land. That connection is 

obviously reinforced by living on the land and taking care of it for the 

benefit of the community, but also by kōrero recounting their ancestors’ 

experiences with the land including great battles, alliances and marriages. 

Those kōrero are recounted on marae where, to establish who a person 10 

is and where they come from, all they need to do is say their history and 

connection will be apparent. 

 

96. Overall, the essence of the Māori connection with land was its value to the 

community which was enduring and could not be severed unless in very 15 

narrow circumstances. And, as I mentioned earlier, the exercise of mana 

is done foremost with the benefit of its iwi in mind. Mana is exercised to 

preserve the identity of the iwi and the relationship Māori have with the 

land is a significant part of this identity. 

 20 

Take 

97. While the connection between Māori and the land at a spiritual level is 

enduring, the reality is that there are different ways in which the 

relationship with particular areas of land come about. These are referred 

to as take, which means ‘the basis of’. There are five different take which 25 

allow for a closer analysis of the justification of a particular group’s 

responsibilities vis-a-vis the land. 

 

98. These are: 

98.1 Take kitea: responsibilities on the basis of discovering of the land; 30 

 

98.2 Take tipuna: responsibilities on the basis of heritage or whakapapa; 

 

98.3 Take raupatu: responsibilities on the basis of conquest or war; 
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98.4 Take tuku iho: responsibilities on the basis of gift, including through 

marriage; and 

 

98.5 Take hoko: responsibilities arising from an ‘exchange’, though not a 5 

purchase in the Pākehā sense. I will return to this aspect later in my 

statement. 

 

99. Take are not mutually exclusive and a group may claim responsibilities 

and connections to land via different take. 10 

 

100. Not all take provide the same intensity of responsibilities. Take raupatu, 

for example, may extinguish another group’s connection and 

responsibilities to the land, but doing so does not in of itself achieve a take 

tipuna connection with the land for the conqueror. That would ordinarily 15 

be established through marriages between the group that was defeated, 

and the group successful in battle. 

 

101. Take, then, is the basis foundation and starting point for assessing land 

connections. The behaviour of the Māori group in relation to the land will 20 

reveal more information about the strengths, weaknesses and longevity 

of a group’s responsibilities. 

 

102. I want to emphasise that the language I am using to describe the 

relationship an iwi has with land following any particular take is deliberate. 25 

Take justifies responsibilities to land, and in my view responsibilities are 

distinct from ‘rights’. Rights are a European concept that don’t translate 

well to indigenous cultures because of their concentration on the 

individual. Rather, and as I have described, Māori are a kinship-based 

society who calibrate their relationships based on their responsibilities to 30 

their atua (here, creator), people and land. 

 

103. Those responsibilities do not give an individual ‘rights’ over land in the 

sense that a decision about that land can be taken unilaterally and in 
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isolation from considerations of tikanga. On the contrary, iho matua and 

tikanga values and principles are present in every decision about land with 

a view to maintaining and enhancing whanaungatanga, and restoring 

balance through utu if required to achieve a state of ea. These 

responsibilities are further guided by determining what is best for their 5 

community and achieving iwi tauukiuki (the continuity of the iwi in the 

future). 

 

104. The Māori and Pākehā conceptions of the relationship between people 

and land are sharply distinct. Assessing Māori relationships with land 10 

through a Pākehā lens greatly risks misunderstanding tikanga. 

 

Ahi 

105. Ahi indicates the ‘quality’ of the particular take. There are different types 

of ahi: 15 

 

105.1 Ahi kā, ahi kā roa: a permanent presence, or undisturbed settlement 

in the traditional manner; 

 

105.2 Ahi tahutahu: occasional or periodic presence; 20 

 

105.3 Ahi mataotao: a rare presence, like ‘camping’. 

 

106. Ahi kā roa means permanency, and is the presiding principle that will 

legitimise mana whenua and take whenua. Ahi kā roa is often defined in 25 

written sources as the “continuous fires of occupation” or similar. Keeping 

cooking fires lit continuously was a sign of permanency. The fire that 

sustains the iwi is a metaphor that indicates warmth, shelter, company, 

safety and security. While ahi kā follows any particular take, the take in 

return is given legitimacy through ahi kā roa. Ahi kā roa must be present 30 

to ensure the survival of an iwi, and in that way ahi kā roa defines an iwi. 

 

107. It is possible for an iwi or hapū to have ahi kā roa within its rohe but also 

have areas of ahi mataotao. It is equally possible that an iwi or hapū with 
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ahi kā roa can allow another group into its rohe, such that that group can 

establish an ahi mataotao connection. 

 

108. That is a natural consequence of the way in which Māori society was 

configured. As I’ve mentioned the centre of an iwi is its hapū or community 5 

and so it is there that the iwi’s power is concentrated. Physical centres of 

the hapū then become sites of power, authority and influence within the 

iwi’s rohe (heartland). These sites comprised of a marae ātea, which was 

reserved for political debate and decision-making, papakainga, which 

contained the family homesteads and the village, pa being the wider 10 

neighbourhood and includes any gardens and areas of industry such as 

fishing and clothing production and urupa, the burial sites. Geographically 

then, most members of the iwi were concentrated in the centre of the rohe, 

as was the power and authority of that group. Towards the boundaries of 

the site of influence there would be a decentralising of power and so there 15 

any influence and power over whenua along the margins of the boundary 

would be shared with neighbouring iwi. 

 

109. The ability of an iwi to protect or control its rohe is due to the strength of 

its ahi kā concentrated at the centre of its rohe. The limit of that exclusive 20 

authority is reflected in the land: an iwi would not likely contend that they 

held ahi kā roa in an area where they could not, for example, send troops 

to defend it or gift a portion of it to secure a marriage or other alliance. 

Those limits should not be considered as boundaries in the Pākehā sense 

where they are fixed lines on maps. Iwi boundaries were often marked by 25 

natural features such as rivers, streams, plains and mountains, but these 

physical markers were just one consideration in defining the rohe of an 

iwi. The influence and authority of that iwi was equally important. 

 

110. An iwi can also maintain influence in land that is beyond its area of 30 

exclusive interests. That influence would usually be maintained by 

something other than tangata whenua status, such as a marriage (in other 

words, a particular person is not ‘of’ that particular land, but may seek to 

influence what happens there by way of marital alliances). 
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111. Beyond the areas of exclusive interest, and the area of influence, iwi can 

claim shared interests with other iwi. Those interests would often be 

located at the true limits of the rohe of a particular iwi, where two or more 

iwi may reciprocally acknowledge each other’s interests. 5 

 

112. In my view this is an example of ahi tahutahu, where there is an occasional 

presence but the presence is regular or consistent enough for the group 

to establish and maintain relationships with particular natural features of 

the land. At a people level, the groups exercising ahi tahutahu may share 10 

whakapapa connections with each other. 

 

113. This can be seen in how ahi tahutahu plays out in modern times. This 

would include members of an iwi who have taken on new lifestyles or 

alternative mana atua, mana whenua, or mana tangata frameworks. 15 

Accordingly these members can only visit the iwi and participate from time 

to time and so their influence is limited. 

 

Mana whenua 

114. I have already described the concept of mana as a foundational idea in 20 

Te Ao Māori. To recap, mana is derived from atua (spiritual world), people 

and land, and is held by the iwi collectively and by leaders by virtue of their 

unwavering reputation and track record to serve the purpose of the iwi. 

 

115. To be clear, however, mana is not something that is held ‘over’ atua 25 

(spiritual world), people and lands. Mana is held by iwi because of the 

atua, people and land. Mana – whether that is expressed as authority, 

influence or power – only follows as a result of action whereby 

responsibilities to atua, people and lands are fulfilled. In that way, an iwi 

possesses mana by carrying out those responsibilities consistently over 30 

time, and cannot simply be claimed without evidence of those actions. 

 

116. Mana in this same context can be shared with the iwi and certain 

individuals. Those individuals that possess mana are recognised as 
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leaders by their iwi and their leadership is recognised by the qualities and 

responsibilities of leadership that has been institutionalised by the iwi. 

 

117. A group has mana whenua if they occupy an area of land for a consistent 

period of time, and fulfil their responsibilities to the land in a manner 5 

consistent with tikanga Māori and iho matua. 

  

118. That consistent occupation and ongoing fulfilment of responsibilities 

contributes to the strength of the occupying group’s mana, and the mana 

of the leaders within that group. Those leaders or rangatira may make 10 

decisions on behalf of the collective and by virtue of the mana whenua the 

kinship group holds. This is rangatiratanga, which empowers an individual 

to make those decisions as elevated from the kin group by virtue of their 

particular dedication and record of success, qualities of character and 

representation of principles and values. 15 

 

119. These decisions of rangatira, beyond those required to feed, house and 

sustain the kin group, might involve: 

 

119.1 arranging marriages to secure alliances with neighbouring iwi 20 

(marriages and subsequent childbirth being closely related to the health 

and life force of land and therefore the kin group as a whole); 

 

119.2 acknowledging the mana whenua and individual leaders of other 

iwi to establish political spheres of influence and alliances; 25 

 

119.3 demonstrating manaakitanga by the ability to host, feed and shelter 

others; 

 

119.4 securing strategic advantages by way of gifting of land, access to 30 

resources, treaties, economic arrangements, cultural celebrations, 

education exchanges, political compacts and trade agreements; 
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119.5 maintaining the military resources to defend the rohe, and 

strategically look to expand it. Military resources can also include the 

maintenance of peace covenants, truce compacts, alliances and accords. 

 

120. In contemporary times, I notice that discussion of the term mana whenua 5 

often concentrates only on the kinds of rights it conveys, rather than the 

responsibilities that must be carried out in order to maintain mana whenua. 

To me that kind of discussion cannot find justification in iho matua, and as 

such is divorced from a traditional conception of tikanga Māori. I have 

mentioned this before, but it is important to reiterate. 10 

 

Tuku 

121. Tuku means an offer to share, or being presented with the opportunity to 

share, or bestowing a gift on someone. 

 15 

122. Where land is concerned, tikanga Māori provides that a gift of land may 

establish the basis of a group’s responsibilities and connection to the land 

(take tuku), while the act of the gifting itself is a tuku whenua. 

 

123. A tuku whenua is not a transaction. It is the result of a decision made by 20 

a rangatira on behalf of his kin group for the purposes of establishing or 

maintaining whanaungatanga with another group in a manner that is 

informed by iho matua. 

124. In the context of a tuku, the values of utu and ea are particularly important. 

A tuku is not complete the moment the land is gifted, nor are the gifting 25 

group’s responsibilities to the land extinguished either. Utu – or in this 

context proportionate compensation – is required to restore the balance 

between the gifting group and the receiving group in order to return to a 

state of ea. 

 30 

125. It is therefore important to consider match of a tuku, which is tango. Tango 

means to redeem, accept, derive a gain or an advantage, or to meet one’s 

obligations. Tango reveals the intentions or aspirations of the receiving 
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party, which allows both parties to assess whether the utu and tango 

achieves its moral objective, which could be ea depending on the context. 

 

126. Of course, reaching ea does not extinguish the gifting group’s connection 

with the land. That connection lasts forever, with both groups retaining the 5 

ability to exercise certain responsibilities to the land, to the enablers of 

mana and the facilitators of the whakapapa connection. 

 

127. By considering a tuku from both the giver and receiver’s perspective, it 

demonstrates the underlying reciprocity that is inherent in tuku. Again, it 10 

is difficult to use the English word ‘gift’ which is inadequate. 

 

128. In Tūhoe tradition, there is a story that demonstrates the everlasting 

reciprocity of tuku and tango. 

 15 

129. In the 1920s and 1930s the late Sir Apirana Ngata introduced the ability 

for Māori farmers to loan money from banks to put towards establishing 

dairy farming operations. A young Tūhoe man took up this scheme and 

undertook his land training management in Ruatoria, in Ngāti Porou 

country. Through this link, a romance eventuated between him and Sir 20 

Apirana Ngata’s daughter. 

 

130. The pair married, and returned to live in Tūhoe land. When the Tūhoe man 

passed away, tikanga Māori would dictate that Sir Apirana’s daughter 

would inherit everything. However, tikanga Māori also provides a different 25 

pathway, which allows the land to remain within Tūhoe authority. Sir 

Apirana’s daughter chose to tuku the land which she rightfully inherited 

back to Tūhoe whānau. This is regarded in Tūhoe tradition as an act of 

rangatiratanga, and demonstrates that, even in a relationship between two 

individuals, the reciprocity inherent between two iwi with responsibilities 30 

to the same piece of land is never forgotten, and drove Sir Apirana’s 

daughter to the right tikanga outcome. 
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Hoko 

131. A hoko is an exchange or a trade and may refer to merchandise. I 

understand that the term hoko became prevalent in the period immediately 

following the signing of the Treaty of Waitangi when land purchases by 

the Crown and settlers were rapid and extensive, and even came to be 5 

understood as a ‘sale’, a ‘deal’ or a ‘transaction’ in the Pākehā sense. 

 

132. However, hoko was a tikanga concept long before the Pākehā notion of a 

sale came to Aotearoa. Like tuku, a hoko must be met with an equivalent 

utu, and is only entered into for the purpose of creating balance (ritenga) 10 

between two parties. Whatever is achieved as a result of the hoko is 

reciprocal and continuous. It is then on record that it is a precedent or an 

adjunct to previous arrangements to preserve tikanga. 

 

III. TIKANGA MĀORI AND NGĀTI WHĀTUA ŌRĀKEI 15 

 

133. In preparing my evidence I have reviewed some written material that 

covers aspects of Ngāti Whātua Ōrākei’s history, whakapapa and the 

tribal landscape of what is known today as the wider Auckland area – 

Tāmaki Makaurau. Some of this material has been prepared by the late 20 

Sir Hugh Kāwharu himself, to whom I would defer completely about 

matters of Ngāti Whātua tribal history.1 [NGA.AG.006.00001] Other 

material I have seen were prepared independently, and includes the 

Native Land Court decision about the Ōrākei Block by Chief Judge Fenton 

in 1868 [NGA.AG.200.00025], a report by Bruce Stirling 25 

[NGA.AG.008.00001] and research undertaken by the Waitangi Tribunal 

[NGA.AG.005.00003]. I have also been able to review the evidence of 

Ngarimu Blair and Margaret Kāwharu in draft to build my understanding 

of the Ōrākei relationship with the land in issue in this case. 

 30 

134. Through this material, as well as my own knowledge of Ngāti Whātua 

Ōrākei and others in the Tāmaki Makaurau area, I have been able to form 

a view about how the relevant tikanga principles in this case apply to the 

areas of land that are contested. 
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135. I am first influenced by the matakitenga (prophecy) put forward by Tītahi, 

a tohunga/matakite (expert/prophet respectively) some generations 

before the arrival of Hobson’s people in Tāmaki Makaurau in 1840. It 

reads: 5 

 

He aha te hau e wawa ra, e wawa ra 

 

He tiu, he raki, he tiu, he raki, 

 10 

Nana i a mai te puputara ki uta. 

 

E tikina atu e au te kōtiu, 

 

Koia te pou whakairo e tu ki Waitematā 15 

 

Ka tu ki Waitematā i oku wairangitanga, 

 

E tu nei, e tu nei! 

 20 

136. Sir Hugh Kāwharu’s translation of this matakitenga is as follows:2 

 

What was the wind that was roaring yonder? 

 

It was the north wind, the wind from the north 25 

 

It was indeed the north wind I was perceiving driving the puputara ashore. 

 

And then to my amazement there was the carved post standing by (the 

shores of) Waitematā, standing, standing thus. 30 

 

137. Quite apart from Sir Hugh’s translation, it is clear that while the 

matakitenga refers to a pūpūtara (a nautilus shell), that is a metaphor for 

sailing ships entering the Waitematā, representing English settlers. ‘Te 
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kōtiu’ represents something that flutters or flickers. This could mean the 

English flag flying on the ships entering the harbour, and at the very least 

suggests the winds of change – kōtiu. ‘Pou whakairo’ refers to the carved 

figure found inside a meeting house, this could also refer to a house of 

government or sites of prosperity, such as the Waitematā. ‘I oku 5 

wairangitanga’ shows that whatever change is afoot will be a surprise to 

all, regarded in wonderment. 

 

138. A Prophecy or kupuwhakaari matakitenga is a most powerful mana atua 

element for all indigenous cultures and this matakitenga powerfully 10 

suggests that transformation is afoot in the Waitematā. Even though Ngāti 

Whātua Ōrākei, or the three hapū Ngā Oho, Te Tāōū and Te Uringutu, are 

not mentioned by name, this matakitenga is unique to Ngāti Whātua 

Ōrākei. It is also significant in that it was shared by Tītahi with Te Kawau, 

which shows to me that Tītahi acknowledged Te Kawau as the presiding 15 

rangatira and mana whenua of Tāmaki Makaurau. It was put forward by a 

tohunga of that tribe, and passed on through the hapū right to the present 

day, where it is often performed as a waiata at important hui led by Ngāti 

Whātua Ōrākei on their marae. 

 20 

139. I can see mana atua, mana tangata and mana whenua in this 

matakitenga: 

 

139.1 mana atua: a connection to atua because the prophecy was 

received by Tītahi from the gods; 25 

 

139.2 mana tangata: this matakitenga anticipated important events for 

Ngāti Whātua Ōrākei iwi and leaders, which is still relevant today; and 

 

139.3 mana whenua: it is clear that Ngāti Whātua Ōrākei were the mana 30 

whenua on the shores of the Waitematā when the prophecy was made. 
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140. Quite clearly, Tītahi’s prophecy came to realisation with the signing of the 

Treaty of Waitangi in 1840 by Te Kawau and others, and the coming of 

Hobson and his people shortly after. The telling lines are 

 

E tikina atu e au te kōtiu 5 

 

Koia te pou whakairo e tu ki Waitematā 

 

Ka tu ki Waitematā i oku wairangitanga 

 10 

E tu nei, e tu nei! 

 

Which, according to my interpretation means: 

 

Yes, I (Te Kawau/Ngāti Whātua Ōrākei) will take charge of this chance 15 

 

This will be the fate of Waitematā 

 

And by my fascination it will come to pass 

 20 

Forever more 

 

141. A very important moment in Ngāti Whātua Ōrākei’s history is when Te 

Kawau made the decision to offer about 3,000 acres of land to Governor 

Hobson as a tuku in 1840. From a tikanga perspective, an exercise of 25 

rangatiratanga would have been required to complete an exchange like 

this. I understand Te Kawau and others arranged this tuku with their 

counterparts in the English government group, which to me indicates that 

the relevant people with authority, or rangatiratanga, were speaking to 

each other. I understand there were no protests from other iwi who may 30 

have been present in the isthmus at the time. This indicates to me that 

even if there were other iwi or hapū present, a lack of protest to Te 

Kawau’s authority to make this tuku is a sign that Te Kawau’s people held 

mana whenua, mana tangata they were the ahi kā roa of the Waitematā. 
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142. Even starting with this fairly simple account of the tuku, it is possible to 

see a number of take. First, the transaction with the Crown involving what 

I see is called the “1840 Transfer Land” in the statement of claim is an 

example of take tuku iho. Ngāti Whātua Ōrākei sought to provide that land 5 

to the Crown to build a relationship with the Crown and to encourage 

settlement in Tāmaki Makaurau. 

 

143. As a matter of tikanga, that transaction would be properly regarded as a 

“gift” to use an English term. Because of the way Māori conceive of 10 

whenua as a relationship with responsibilities and consequences, land 

cannot be “sold”, but a right of occupancy can be extended by either He 

kōrero rangatira (sanction by a rangatira) or whakaritenga tikanga – a 

loreful choice. So with reference then to tango and its match of tuku, this 

raises the question of what was being exchanged and what was being 15 

accepted. I believe that Ngāti Whātua Ōrākei offered to Hobson a chiefly 

licence to occupy Tāmaki Makaurau and an advantage of security and 

safety and also provided liberty to trade. Conversely, I believe then that 

Hobson thought the Crown was receiving prime access position to trade 

and to govern the settlers, direct access to lawful authority to occupy and 20 

that he was going to receive continual benefits of colonisation. I consider 

this exchange an example of utu as an exchange and Hobson was the 

kaitono (the receiver or benefactor), while Ngāti Whātua Ōrākei was 

kaituku. The consideration offered is by way of thanks for the gift, not as 

payment. Also, the gifting party’s relationship with the whenua is not over 25 

once the gift is made. 

 

144. I see that the term utu is used in the paperwork relating to this tuku. To 

Pākehā, utu meant payment. However, for Māori the term symbolises a 

restoration of balance as I have mentioned, and there is an implicit 30 

permanence to a relationship or event sealed by utu. 

 

145. Whatever the conception of utu, Te Kawau obviously did not draft the deed 

of transfer and so his understanding on behalf of his people was unlikely 
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to be conveyed in that documents. I prefer the view that the money and 

goods given by Hobson (pitiful as they were) were a takoha, or a taonga 

to acknowledge that fact that a kōrero rangatira had taken place, and the 

two leaders had a chiefly understanding. On that view, the koha is not utu, 

because the benefits to Te Kawau and Ngāti Whātua Ōrākei was not the 5 

money and goods. Rather, the utu was the immediate and direct access 

to the Governor to the merchandise and trading opportunities, as well as 

the ability to set up his seat of government. 

 

146. The recipient of such a gift has received an honour and honour requires 10 

ongoing respect for the gift that has been bestowed. As a matter of tikanga 

the recipient of a gift of whenua to occupy would owe respect to the 

whenua and to the gifting party. That respect would mean not taking any 

steps in relation to the land without consent. For example, if an iwi in 

receipt of a gift of whenua wished to trade that whenua with another party, 15 

then they would need to ask for permission first. 

 

147. Of course, Te Kawau knew that he was not providing a tuku to a Māori 

counterpart. The recipients of the tuku were Pākehā, and Te Kawau would 

have known that his tikanga would not be met by an equal set of tikanga 20 

from Hobson’s people. That does not change my view that exchanging the 

1840 Transfer Land was a tuku. Te Kawau’s decision was not to sell or 

alienate the 3,000 acres. It was instead a use of his resources and an 

exercise of the mana he had on behalf of Ngāti Whātua Ōrākei to secure 

a better future for his people. In my view at this time Te Kawau was in 25 

charge. 

 

148. The point is emphasised, in my view, by the subsequent interactions 

between John Logan Campbell and Te Kawau later in the 1840s as 

described in the evidence of Dr Vincent O’Malley. Te Kawau resists 30 

Campbell’s suggestion that he ‘sold’ the land vehemently. 

 

149. There is a parallel example involving utu and takoha in Te Urewera. In 

1895, Premier Seddon came to visit Tūhoe rangatira in Te Urewera. 
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During that visit be promised Tūhoe that his government would enact a 

law that recognised Tūhoe as a self-governing territory. The Tūhoe 

rangatira gave him a taiaha (lance, weapon) named after a Tūhoe 

ancestor on the day to mark the occasion of the kōrero rangatira, as 

takoha. In return, Seddon had two flags that were designed by Tūhoe 5 

made in Wellington and sent back to Te Urewera as his takoha. One flag 

read “Kotahi Te Ture, Mo Ngā Iwi e Rua” (One law, two peoples), and the 

other read “Te Mana Motuhake o Tūhoe” (Independent Tūhoe)”. The 

exchange of taiaha and flags in that situation was not utu, rather the utu 

was Seddon’s promise to respect the independence of Tūhoe even under 10 

Pākehā law, so that Tūhoe could maintain its tribal identity and resist 

colonisation (while at the same time not becoming embroiled in the British 

Crown’s politics). 

 

150. The 1840 transfer between Te Kawau and Hobson could equally be 15 

described as a hoko, which implies the same elements of reciprocity and 

continuity of relationships as tuku. I note, however, that Ngāti Whātua 

Ōrākei themselves prefer to categorise the exchange as a tuku and I do 

not propose to second-guess the generations of kōrero that describe the 

exchange in that way. 20 

 

151. Against that very strong relationship of permanency, I see other interests 

in the same whenua (those alleged for Marutūāhu, Te Ākitai and Ngāti Te 

Ata) described in various documents [OTS.003.1504] [OTS.005.0638] 

[OTS.005.0662] [OTS.005.0647] [OTS.005.0520] [OTS.005.0867] 25 

[OTS.027.0865] [NGA.AG.022.00064] [OTS.007.3083] as much less 

permanent. 

 

152. I understand that in 1868 the Native Land Court inquired into the title to 

the Ōrākei Block, and other iwi, Ngāti Paoa, Ngāti Te Ata and Te Ākitai 30 

Waiohua among others protested Te Kawau’s claim (or at least made a 

claim to have equal rights as Ngāti Whātua Ōrākei). 
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153. Quite obviously, I view the Native Land Court with a heavy scepticism 

because of the part it played in the destruction of Te Ao Māori following 

British settlement. I do not believe that a Pākehā Judge in the 1800s 

should have been in the position of adjudicating tikanga (as portrayed by 

lawyers, not rangatira) against Pākehā law, even if some Native Land 5 

Court Judges showed a fair understanding of tikanga. 

 

154. However, with those caveats in mind, it is possible to look at the evidence 

given by witnesses in Native Land Court hearings and gain a sense of 

how iwi and hapū considered their relationships with each other in the 10 

early decades of settlement. 

 

155. I have undertaken a review of the 1868 minute books from that hearing 

[NGA.AG.012.00001] [NGA.AG.012.00002]. Based on that review, my 

sense from the record is that Central Auckland (including the 1840 15 

Transfer Land and the 2006 RFR Land) was the core rohe, or area of 

predominant interest for Te Kawau and his people. In my review I did not 

note any claims of substance that I would consider comparable to the 

claim of Te Kawau’s mana whenua and ahi kā in those areas.3 

 20 

156. Without diving into the detail microscopically – as I understand other 

witnesses and experts are doing that – I can see: 

 

156.1 Ngāti Te Ata did not claim mana whenua in the area, simply that it 

had some cultivation rights around the isthmus which could only amount 25 

to ahi mataotao at best; 

 

156.2 Ngāti Paoa, via Hetaraka Takapuna, gave many different and 

conflicting justifications for his people’s claim to the Ōrākei Block. There 

was not one cohesive thread to Hetaraka’s claims, and I certainly do not 30 

consider that Hetaraka’s claims rise to the level of mana whenua; 

 

156.3 Ngāti Maru was based in Thames, and associated somewhat with 

Ngāti Paoa; 
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156.4 Te Ākitai Waiohua were defeated (raupatu) by predecessor hapū of 

Ngāti Whātua Ōrākei in 1740. Ngāti Whātua Ōrākei took over Kiwi 

Tāmaki’s principal pā at Maungakiekie, with some survivors becoming 

integrated into Ngāti Whātua Ōrākei via marriage or servitude. 5 

 

157. Accordingly, based on the events described in the Agreed Historical 

Account and my review of the Native Land Court Minute books I would 

consider the 1840 Transfer Land and 2006 RFR Land as areas of 

dominant interest for Ngāti Whātua Ōrākei. If we had a “heat map” for the 10 

intensity of relationship with particular whenua, then for Ngāti Whātua 

Ōrākei it is red hot in that area. 

 

158. Of course, mana whenua and ahi kā as at 1840 or thereabouts is not the 

end of the assessment. An iwi or hapū must maintain that connection in 15 

order to be considered mana whenua today. 

 

159. I can see from the evidence of Margaret Kāwharu that not only did Ngāti 

Whātua Ōrākei maintain its mana whenua and ahi kā within its core rohe, 

its leadership has a track record of exercising rangatiratanga in order to 20 

accommodate others within their rohe. That began in 1840 with tuku of 

3,000 acres, but continued through Paora Tuhaere’s enthusiasm in 

involving himself in local and central government and politics in order to 

better understand how his people could continue to exercise ahi kā in the 

post-Treaty, postmusket wars and post-land alienation world. 25 

 

160. Indeed, I am able to give my own Tūhoe example of Ngāti Whātua 

Ōrākei’s generosity with those from outside the rohe. As a result of the 

‘urban drift’ where Māori moved from their regional rohe to the cities for 

better opportunities for their whānau, a Tūhoe population built up in 30 

Auckland from the 1950s onwards. Tūhoe leadership at the time wished 

for a place in Auckland where Tūhoe could practice their Tūhoetana. 
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161. Tūhoe approached Ngāti Whātua Ōrākei leadership, and the two groups 

came together and proposed a whare where Tūhoe could come together 

outside their rohe. While I was not involved in the negotiations, I 

understand the process was carried out very much in accordance with 

tikanga, and Tūhoe and Ngāti Whātua Ōrākei would have called upon their 5 

common whakapapa to the Mataatua waka to which they both share some 

ancestry. 

 

162. As a result, and with the assistance of the Presbyterian Church in 

Panmure, Tira Hou “marae” was built in Panmure for Tūhoe. I call it 10 

“marae” because of course a true marae cannot exist outside of its rohe. 

Nonetheless, Tira Hou is an example of Ngāti Whātua Ōrākei’s mana 

whenua, and their generosity. I understand generally that Ngāti Whātua 

Ōrākei now acknowledge Ngāti Paoa as mana whenua in Panmure, 

however, at the time of Tira Hou there were no Ngāti Paoa in Tāmaki 15 

Makaurau to negotiate with. 

 

163. Finally I point to the whenua rangatira arrangements Ngāti Whātua Ōrākei 

reached with the Auckland City Council for the return of land at 

Takaparawha/Bastion Point. Ngāti Whātua Ōrākei experienced one of the 20 

greatest, most violent and oppressive challenges to its very existence 

during the Bastion Point protests. Despite that, Ngāti Whātua Ōrākei 

graciously accepted a co-governance arrangement – or whenua rangatira 

– with the Auckland City council to enable the general public of Aotearoa 

to benefit from land so close to Ngāti Whātua Ōrākei’s identity. 25 

 

164. This certainly reflects that Ngāti Whātua Ōrākei exercised then and 

continues to exercise now ahi kā over its rohe, and should be considered 

mana whenua. 

 30 

General observations 

165. Before I address the Crown’s Overlapping Claims Policy, it is important 

first to think about the context in which the Overlapping Claims Policy is 

placed. I am talking about Treaty settlements. 
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166. At first glance, the purpose of Treaty settlements is to ‘settle’ historical 

transgressions by the Crown of an agreement that representatives of 

some but certainly not all Māori entered into in 1840. The English version 

meant one thing to the English, while the te reo Māori version meant quite 5 

another, and what followed was decades of breaches of the Treaty as well 

as the savage effects of colonisation of Māori. 

 

167. Restoring the Crown’s honour is a crucial aspect of Treaty settlements. 

Honourability is implicit in the Treaty relationship, and the Crown’s 10 

breaches of the Treaty were clearly dishonourable, and altered the course 

of Māori lives and societies permanently. In tikanga terms, the restoration 

of honour will signal a state of balance (ea) and requires much more than 

tangible compensation to achieve. 

 15 

168. So when we are considering Treaty settlements, we must ask ourselves 

what does reaching a ‘settlement’ of a Treaty grievance mean? In my 

view, both the Crown and iwi approach Treaty settlements with the 

common goal of achieving truth, peace and justice, so that the Crown’s 

honour can be restored in the eyes of the iwi. But achieving truth, peace 20 

and justice means very different things to the Crown than what they do to 

Māori. 

 

169. The Crown, for example, approaches a Treaty settlement with a finite cash 

envelope, limited Crown property to offer and a fairly rigid view of its 25 

history with the particular iwi. The Crown hopes to achieve truth, peace 

and justice within those limitations, and in doing so restore its honour in 

the eyes of the iwi. While promises for a better future relationship are often 

made in Deeds of Settlement and settlement legislation, the Crown’s 

approach to Treaty settlements is heavily geared towards looking 30 

backwards and attempting to compensate for wrongs, rather than 

providing real and tangible promises about the future. 
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170. An iwi, on the other hand, approaches a Treaty settlement with a view to 

putting itself in a position where it can do justice for itself and its own 

people. Iwi do not generally consider that the Crown can impose justice 

on us, but a Treaty settlement does create an agreed set of criteria for an 

iwi to hold the Crown accountable in the future. It is through this criteria 5 

that the iwi can determine whether the Crown has properly restored its 

honour to that iwi. 

 

171. That is why, for example, an agreed historical account is so important to 

iwi. That account, and the negotiations process in order to reach it, is more 10 

often than not the first time the Crown has attempted to understand the 

true irreconcilability between tikanga Māori and Pākehā law. The agreed 

historical account is then the truth which informs the relationship between 

the Crown and the iwi going forward, and supersedes all other written 

accounts the Crown understands. Of course agreed historical accounts 15 

have their imperfections too, for example the prominent use of the word 

“rights” rather than “responsibilities”, and the Crown’s refusal to agree on 

some aspects like tuku rangatira in the Ngāti Whātua Ōrākei account. But 

by and large this story of the relationship between the iwi and the Crown 

should inform the future relationship between the two, and not simply act 20 

as a historic relic. 

 

172. So, what happens after a settlement is reached between two parties who 

appear to want the same thing – truth, peace and justice – but for different 

reasons? In my experience the Crown behaves like its job is done: now 25 

that an iwi has an economic base, it can prosper. That is not the case. 

First, justice and honour are not synonymous with economic prosperity. 

Second, it is not for the Crown to judge when its honour is restored – that 

is something that only the iwi can judge for itself and will certainly not occur 

as soon as the Treaty settlement legislation is passed by Parliament. The 30 

Treaty settlement itself, and the tangible redress, are simply another 

starting point for the iwi. It is the truth that is established between the 

Crown and the iwi, in the Agreed Historical Account, that both parties can 

come back to and assess whether or not the Crown’s honour is restored 
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in the eyes of the iwi. That truth sets the precedent and tone for any future 

relationship, and the Crown has an ongoing obligation to understand and 

protect its honour in the eyes of the iwi. 

 

173. In my view, the Crown can demonstrate an effort to restore its honour by 5 

making systemic changes in the way it deals with iwi. It needs to show a 

real, almost an emotional, commitment to this change. 

 

174. For Tūhoe, we hold the Crown responsible for how its actions have 

evolved since settlement in 2014. Our metric is whether Tūhoe is enjoying 10 

maximum authority (rangatiratanga), and dependency on the Crown is 

reduced. The current review of the Te Urewera legislation is a good 

example of this accountability playing out. 

 

175. That change cannot be achieved via compliance with policies such as the 15 

Overlapping Claims Policy. Rather, it can be achieved when an iwi is given 

space to prosper and become the best iwi it can be. 

 

IV. THE CROWN’S OVERLAPPING CLAIMS POLICY 

 20 

176. I will now briefly describe my experience in negotiating the Tūhoe 

settlement. What follows is by no means a comprehensive account of that 

experience, rather I recall in general terms my experience with the 

Crown’s Overlapping Claims Policy because I understand that policy is at 

the core of some of the Crown decision-making that has led to this 25 

litigation. 

 

177. I am familiar with the Crown’s Overlapping Claims Policy. That Policy is 

contained in what is commonly known as the ‘Red Book’ which contains 

a guide to Treaty Settlement policy [OTS.050.0001]. It recites:4 30 

 

An overlapping claim exists where two or more claimant groups make 

claims over the same area of land that is the subject of historical Treaty 

claims. Such situations are also known as ‘cross claims’. Addressing 
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overlapping claims is a key issue for settlements, particularly in the North 

Island where there are many valid overlapping claims. 

 

The settlement process is not intended to establish or recognise claimant 

group boundaries. Such matters can only be decided between claimant 5 

groups themselves. For example, any maps used during the settlement 

process or in subsequent communications are used only for specific 

purposes, such as determining the area where protocols with government 

departments might apply. 

 10 

The Crown can only settle the claims of the group with which it is 

negotiating, not other groups with overlapping interests. These groups are 

able to negotiate their own settlements with the Crown. Nor is it intended 

that the Crown will resolve the question of which claimant group has the 

predominant interest in a general area. That is a matter that can only be 15 

resolved by those groups themselves. 

 

178. My understanding of the Policy is that it allows the Crown to insulate itself 

against understanding, assessing and engaging with tikanga Māori in 

order for it to take the path of least resistance and make pragmatic 20 

settlement decisions. 

 

179. Despite the rich and deep histories possessed by iwi with much better 

claims to land than the Crown, the Crown is clearly in the strongest 

position in Treaty settlement negotiations. That strength, combined with 25 

the Overlapping Claims Policy, creates a negotiating atmosphere that 

perpetuates the destruction of a relationship between the Crown and an 

iwi, and often between the iwi and their neighbours as well. 

 

180. The Overlapping Claims Policy is a good illustration of this. My 30 

understanding is that the Crown will often approach who they consider to 

be ‘overlapping claimants’ only after an agreement in principle as to the 

likely quantum and property redress in a settlement is already reached 

between the negotiating iwi and the Crown. That in itself signals a lack of 
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understanding, or even an ignorance of, traditional iwi relationships. That 

approach provides almost no incentive for the negotiating iwi to truly 

resolve overlapping claims in accordance with tikanga, because doing so 

may compromise valuable settlement redress that would ultimately make 

a significant difference to the lives of the iwi. 5 

 

181. The Overlapping Claim Policy is then a significant barrier to achieving 

truth, peace and justice in Treaty settlements.  

COURT ADJOURNS: 3.29 PM 

10 
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COURT RESUMES: 3.45 PM 

 

My Tūhoe experience with the Overlapping Claims Policy 

182. Shortly after the landmark Central North Island Treaty Settlement (in 

which I was a negotiator), negotiating a Treaty settlement became viable 5 

for Tūhoe. Tūhoe opted first to seek the guidance of the Waitangi Tribunal 

rather than entering into direct negotiations with the Crown. The Waitangi 

Tribunal initiated one of the largest district inquiries into the Te Urewera 

area, and produced eight detailed volumes reporting on the Crown’s 

breaches and oppression of Tūhoe. At that time the Waitangi Tribunal was 10 

an opportunity for the Crown to understand Tūhoe’s prosperous and 

influential history and how, through the Crown’s actions or inactions, that 

had become oppressed. 

 

183. About 40 Tūhoe hapū, represented by many Wai claimants, came 15 

together to present Tūhoe’s rich history to the Tribunal and to the Crown. 

The Tribunal’s recommendations came as no surprise to us as Tūhoe, and 

provided the momentum for us to enter into negotiations towards a 

settlement. 

 20 

184. When negotiating the Tūhoe settlement, I was presented with a map 

created by the Crown that showed, in its view, what the Tūhoe ‘Area of 

Interest’ was, with markers within that area indicating areas over which 

neighbouring iwi asserted an overlapping claim. 

 25 

185. Quite clearly, maps like these transform kinship ties between iwi and hapū 

into competition. There is obviously an incentive for the negotiating iwi to 

maximise the “area of interest”, which may roughly equate to a higher 

value settlement. In that way, the Area of Interest is not so much an 

attempt by the Crown to understand the tikanga connections between 30 

Māori and land (as expressed by the continued exercise of responsibility 

towards atua (spiritual world) and ancestors), rather it is a mechanism 

through which the Office of Treaty Settlements and Treasury can assess 

the extent of its liability for breaching the principles of the Treaty of 
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Waitangi. Despite what the Overlapping Claims Policy says, there is no 

room for groups to discuss and establish those three pou cognisable at 

tikanga (mana atua, mana tangata and mana whenua) and how those 

should be reflected in a future relationship with the Crown. If the Policy 

allowed for that kind of result to be reached, I am certain that more iwi 5 

would have engaged in it that way. 

 

186. Within these constraints, my role as negotiator for Tūhoe was to achieve 

the best possible outcome without compromising the mana of our people. 

As a result of some difficult and tense conversations with Crown 10 

negotiators, I was able to manage the overlapping claims process within 

the Tūhoe/Te Urewera Area of interest myself, almost without involving 

the Crown at all. That process involved visiting and consulting with the 10 

large natural groupings within this area multiple times (for the most part 

with no Crown officials present), to attempt to resolve the dynamic of 15 

competitiveness created by the Crown’s mapping. While the 

conversations I had with those large natural groupings were also tense 

and difficult, they were held and conducted in accordance with tikanga 

Māori and always involved seeking the truth about how each group 

claimed and maintained its tikanga connection with the land in question. 20 

 

187. Through those conversations I was able to establish with other groups 

where each had their respective dominant interests, areas of influence 

and shared influence as I have described above. As a result, the 

overlapping claims were resolved by reference only to tikanga Māori, and 25 

not the Crown’s settlement parameters. What is more, the relationships 

between Tūhoe and overlapping groups were reset to be strengthened as 

a result of these kōrero, which will provide a source of mutual benefit for 

our iwi in the future. 

 30 

188. These discussions acknowledged that tikanga (and mana whenua in 

particular) as at 1840 or other key colonisation dates for Tūhoe, is just as 

important as mana whenua today. 
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Ngāti Whātua Ōrākei’s interactions with the Crown and the 

Overlapping Claims Policy 

189. I understand that Ngāti Whātua Ōrākei’s Treaty settlement negotiations 

have been affected by the Overlapping Claims policy both pre-settlement 

and post-settlement. 5 

 

190. Pre-settlement, it appears the Crown’s application of the Overlapping 

Claims Policy in Tāmaki Makaurau when negotiating Ngāti Whātua 

Ōrākei’s individual settlement (informed by the momentous Agreed 

Historical Account in its 2006 Agreement in Principle) was subject to an 10 

inquiry by the Waitangi Tribunal. At the hearing the Tribunal reviewed the 

process the Crown followed in reaching a settlement with Ngāti Whātua 

Ōrākei and heard from other iwi who claimed to have interests in Tāmaki 

Makaurau. I understand that the Tribunal recommended the Crown to not 

continue with Ngāti Whātua Ōrākei’s settlement for failing to address the 15 

interests of the other iwi and that the Crown accepted that 

recommendation. 

 

191. After that, I understand the Crown’s approach to Overlapping Claims may 

have been influenced by the Tribunal’s report in 2006, which I understand 20 

was written by Judge Wainwright. [NGA.AG.200.00034] As I understand 

the decision, the Tribunal was concerned to treat all parties with interests 

in Tāmaki fairly, and thought the relationships of iwi with Tāmaki were 

complicated. The Tribunal developed the concept of “layers of interests” 

to recognise that complexity and suggested that all layers of interest, no 25 

matter what those interests were, had merit and should be accommodated 

by the Crown. 

 

192. That approach may be pragmatic, but it is not tika, and in my view it is 

unfortunate that the Crown has been influenced by it. It is a mistake to 30 

treat an ahi kā relationship as the same as an ahi mataotao relationship. 

How could those two distinct qualities of interest possibly mean the same 

thing? 
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193. In my view, approaching overlapping claims in this way is a deliberate 

move by the Crown. It does not wish to understand tikanga Māori, or at 

least acknowledge what tikanga Māori means to the iwi involved in an 

overlapping claim. Doing so would devolve some element of power from 

the Crown to iwi in the Treaty settlement process, which the Crown does 5 

not consider is in its interest. Rather, it is in the Crown’s interests to 

deliberately treat tikanga Māori as a grey area, even though concepts like 

mana whenua and ahi kā vis-à-vis ahi mataotao are not altogether difficult 

to understand if approached with an open mind and sincere heart. 

 10 

194. That is clear from the Crown’s failure to engage meaningfully in amending 

the Overlapping Claims Policy. I understand it has attempted to do that a 

number of times, in particular following the Tribunal’s 2006 report, 

[OTS.005.1919] [OTS.013.0023] [OTS.013.0092] [OTS.003.1008] and 

again in more recent times in response to an initiative by the Iwi Chairs 15 

Forum. [OTS.012.1126] 

 

195. The efforts to address the criticisms of the overlapping claims policy 

following the Tribunal’s report appear to have changed very little on the 

ground, despite the very clear and specific concerns expressed by a 20 

senior government official about the desirability for the Overlapping 

Claims Process to accommodate “local circumstances and … cultural 

dynamics” including the “whakapapa relationship between neighbouring 

iwi”. [OTS.013.0092] 

 25 

196. Rather, the Crown’s continued approach means that grievances cannot 

truly be resolved, because enduring relationships cannot be formed 

against the background of treating all claimed interests as having merit. 

Such an approach encourages in-fighting, disharmony and opportunism. 

 30 

197. That is exactly the context that faces Ngāti Whātua Ōrākei in this litigation. 

 

198. I note at this point that, of course, I have also reviewed some of the 

Crown’s correspondence with Ngāti Whātua Ōrākei about the claims of 
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other iwi.5 [NGA.AG.200.00005] [NGA.AG.200.00021] 

[NGA.AG.200.00043] [NGA.AG.200.00044] [NGA.AG.200.00045] 

[OTS.003.1360] [OTS.005.1689] [OTS.005.1710] [OTS.005.1714] 

[OTS.005.1715] [OTS.005.1719] [OTS.005.1759] [OTS.010.0389] 

[OTS.010.0460] [OTS.027.0266] [OTS.049.0012] [OTS.049.0025] My 5 

earlier criticisms apply. 

 

199. First, the Crown has contacted Ngāti Whātua Ōrākei only after a proposal 

has apparently been put to another settling iwi. That is both disrespectful 

to Ngāti Whātua Ōrākei and counterproductive. To my mind, the Crown 10 

may as well not have bothered. It appears to me like consultation where 

you want to say you have consulted, like ticking a box, but not where you 

genuinely consult to find the right outcome. 

 

200. Also, the timeframes given for Ngāti Whātua Ōrākei to respond appear to 15 

be very short. For my part, where the Crown is proposing to offer land 

within the Ngāti Whātua Ōrākei heartland to another iwi, it should first let 

Ngāti Whātua Ōrākei know before raising the matter with the other iwi, 

and engage in hui with Ngāti Whātua Ōrākei to settle the basis on which 

any offer could be made, if it is to be made. The Crown should not drive 20 

that process with unrealistic timing expectations. It is the party asking for 

a favour, not the other way around. 

 

201. I have also seen explanations of the Overlapping Claims Policy by the 

former Minister for Treaty of Waitangi Negotiations Hon Chris Finlayson 25 

and senior OTS official Lil Anderson.6 To me those explanations are a 

defence of a flawed and faulty policy, with no indication whatsoever that 

the Crown intends to make an effort to understand the tikanga implications 

of the Overlapping Claims Policy, nor how tikanga Māori could assist in 

resolving issues with overlapping claims. The effect on the durability of 30 

Treaty settlements is directly affected by the Crown’s unwillingness to 

engage in these important tikanga matters. 
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202. For example, Mr Finlayson says that “hapū and iwi interests in Tāmaki 

Makaurau are complex [and] … that Tāmaki Makaurau had been 

intensively occupied by successive groups for generations”.7 That may 

well be the case, but within those different waves of occupation it is 

certainly possible to discern which iwi or hapū established (mana whenua) 5 

and maintained (ahi kā roa) the predominant interests, and which others 

maintained a lesser tikanga interest (ahi tahutahu, ahi mataotao). 

Auckland is no more complex than other areas of New Zealand that were 

intensively occupied (including Te Urewera, and much of the North 

Island). 10 

 

203. Notwithstanding, the Minister’s preliminary decision offering land within 

Ngāti Whātua Ōrākei’s rohe to Ngāti Paoa notes: 

 

In my view you have not thus far presented any historical or contemporary 15 

evidence to suggest that Ngāti Paoa do not have interests in this regions 

which would change my decision to offer the proposed redress. 

 

[OTS.003.1360] 

 20 

204. That assertion is entirely inconsistent with Ngāti Whātua Ōrākei’s Treaty 

settlement. In the settlement documents the Crown has acknowledged 

that its actions prevented Ngāti Whātua Ōrākei from being able to exercise 

its mana within its rohe to the fullest extent possible. Such a statement 

also denies the content of the Agreed Historical Account, which as I’ve 25 

mentioned is the foundation of the relationship between the Crown and a 

particular iwi and works to hold the Crown accountable in the future. 

 

205. So on the one hand, the Overlapping Claims Policy states that the Crown 

does not engage with the interests of claimants, but in practice the 30 

Minister’s decision-making denies that Ngāti Whātua Ōrākei, through its 

Treaty settlement or by other means, has presented an interest that is 

worth engaging in. This is a very undesirable state of affairs. 
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206. I can also see in other communications from the Minister about the redress 

offered to Marutūāhu that the Crown is guided by the following three 

“general principles”. 

 

• The Crown’s wish to reach a fair and appropriate settlement with the 5 

claimant group in negotiations; 

 

• The Crown’s wish to maintain its capability to provide appropriate 

redress to other claimant groups who have yet to enter into negotiations 

with the Crown, and to achieve a fair settlement of their historical claims; 10 

and  

 

• The Crown’s duty to ensure the redress offered to the claimant group in 

negotiations doesn’t cause prejudice to a settled group and has no 

unintended inferences about the mana of other groups. 15 

 

[OTS.005.1719] 

 

207. I can see that the first two of these “general principles” are referred to in 

the Red Book containing the Overlapping Claims Policy, but the third is 20 

not. Quite clearly, the existence of a Treaty settlement and all of the 

acknowledgements and obligations contained within it should prevent the 

Crown from prejudicing a settled group. 

 

Amending the Overlapping Claims Policy? 25 

208. Against that background I have seen a couple of examples of iwi 

attempting to address the flaws in the Overlapping Claims Policy. 

 

209. The first is the agreement reached between Ngāti Paoa and Ngāti Whātua 

Ōrākei in 2017. I see that this agreement is referred to as a “Kawenata 30 

Tapu”, or a sacred covenant. [NGA.AG.200.00003] 

 

210. To me, calling this agreement a Kawenata Tapu invokes Christian ideals. 

That is understandable, because agreements between iwi were not 
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traditionally recorded in writing, and so referring to this agreement as a 

Kawenata Tapu is an example of tikanga Māori adapting to changing 

circumstances. 

 

211. What sits behind this agreement, however, is a robust tikangabased 5 

process for the purposes of resolving the difficult position the Overlapping 

Claims Policy put Ngāti Whātua Ōrākei in as a settled iwi, and Ngāti Paoa 

as an iwi seeking its Treaty settlement. The agreement followed a number 

of negotiations that I understand proceeded in accordance with tikanga, 

including a formal pōwhiri that closely followed the process I have 10 

described earlier in my statement. I understand the pōwhiri mirrored 

events of a previous peace-making between Ngāti Whātua Ōrākei and 

Ngāti Paoa. The agreement involves an understanding to respect the rohe 

of one another, and a commitment to conduct their relationship in 

accordance with the principles of tika (truth), pono (honesty) and aroha 15 

(love). 

 

212. In my view, this tikanga process is admirable and robust. It is just a shame 

that the wrong that required remedying was created by the Crown. The 

question which remains is whether or not the Crown will decide to 20 

recognise and provide for this agreement. 

 

213. I also note that the Iwi Chairs Forum has been endeavouring to develop 

an approach to overlapping claims itself, with what appears to be tentative 

support from the Crown [OTS.012.1205] [OTS.011.0391]. I approve of the 25 

concept that overlapping claims should be dealt with in accordance with 

tikanga and with Maori taking the lead in that process. 

 

214. Of course, the success of these efforts will depend on the Crown’s 

willingness to acknowledge, understand and provide for the tikanga 30 

process. I have already described my views about how acknowledging 

this would require the Crown to give up an aspect of its power in the 

overlapping claims process, and how the Crown has failed to do that in 

the past. 
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EXAMINATION CONTINUES:  MR HODDER 

Q. Thank you, we’ll come back and sign that a little later but can we please 

turn to this second or your reply statement which is for the record 

201.00364. 

 5 

STATEMENT OF EVIDENCE OF VIVIAN TĀMATI KRUGER ON BEHALF OF 

THE PLAINTIFF IN REPLY 

 
1. In my statement of reply I comment primarily on the following topics:  

 10 

1.1 the Crown’s provision of opportunities for tikanga processes during 

Treaty settlements;  

 

1.2 whether mana whenua and ahi kā may be shared;  

 15 

1.3 whether there are elements of tikanga that are universal or whether 

tikanga is distinctly localised; and  

 

1.4 the significance of marriage and whakapapa.  

 20 

2. These topics are raised by both defendants and the interested parties and 

where relevant, I will address specific statements of evidence directly. I 

note that, where I have not specifically commented on points of evidence 

made, this should not be taken as my agreement. I also respond to a few 

other, discrete, points in the evidence.  25 

 

3. However first, I want to reiterate that my role in this proceeding is as an 

independent expert witness who will provide assistance to the Court on 

issues of tikanga. As part of this role, I confirm that have read and 

understood the code of conduct for expert witnesses and that I consider 30 

these matters are within my area of expertise.  

 

Crown opportunities for tikanga processes  
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4. In the first matter I deal with in reply, I respond to points raised by Lilian 

Anderson and Susan Campbell.  

 

5. Ms Anderson’s affidavit, she says in relation to the use of tikanga in the 

overlapping claims assessment:  5 

 

5.1 at paragraph [79] that the Crown’s approach in the Treaty settlement 

context is informed by the parties’ dialogue on tikanga issues;  

 

5.2 at paragraph [85] that the Crown’s policy means that tikanga concepts 10 

and processes can be used at any stage of negotiations; and  

 

5.3 at paragraph [93] and [94] that the Crown must be sensitive to 

opposition by groups based upon claims of mana.  

 15 

6. In Ms Campbell’s affidavit, she recounts at paragraphs [134]-[135] and 

[139] the opportunities for tikanga engagement between Ngāti Whātua 

Ōrākei and Marutūāhu and Te Ākitai Waiohua in their respective Treaty 

settlement negotiations.  

 20 

7. I note that Ms Anderson has not provided any documentary material that 

shows the tikanga processes the Crown relies on as having been 

provided.  

 

8. The Crown is required to conclude Treaty settlements within certain 25 

parameters. My view is that the Crown would only negotiate Treaty 

settlements in a tikanga framework when that serves its interests in 

meeting that requirement. The Crown would not engage in a tikanga 

process if doing so would undermine its intention or its goals for each 

settlement. Those goals are to settle all negotiations within predetermined 30 

parameters of compensation or redress for the iwi.  

 

9. From my experience, how this works in practice is that the Crown will start 

negotiations with iwi with fixed parameters in mind and will not deviate 
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from them. The Crown’s approach throughout the negotiations is purely 

pragmatic and focused on the allocation of a limited pool of funds. This 

was the case for Tūhoe’s Treaty Settlement, in which I negotiated with the 

Crown. The Crown acknowledged that through its breaches of the Treaty, 

Tūhoe was significantly under-resourced. However, it could only provide 5 

Tūhoe with the maximum redress, being $170 million. This was entirely 

unrelated to the loss of peace, the denial of justice and corruption of truth 

suffered by generations of Tūhoe. But the Crown could not move from this 

parameter.  

 10 

10. The fund solution orientated approach conjures up a degree of 

disingenuousness, or at least woeful shortfall, about the negotiations. 

They cannot be titled full and final settlements where there is no genuine 

exploration of a wide range of settlement options. As I described in my 

evidence in chief, this process is akin to negotiating a commercial 15 

transaction, and is inconsistent with a tikanga based approach. As a 

result, I do not think tikanga can play an effective and conclusive role in 

the Crown’s current style of negotiations. By way of contrast, a tikanga 

approach would involve discussions founded, centred, and measured on 

principles that the parties would commit to and protocols to enable a 20 

resolution representing principles of tikanga. But from my experience, the 

Crown was not even aware what these principles were and arguably 

neither did some of the large natural groupings (LNG).  

 

11. I also note briefly here that, by using the term large natural grouping and 25 

not the definitive iwi, the treaty settlements and negotiations process is 

inviting controversy, dispute and division.  

 

12. So what would a tikanga process look like? The Crown would in the first 

instance enter into negotiations with an open heart and an open mind to 30 

a greater parameter of settlement options. The Crown would know that it 

has a duty to understand principles of tikanga, their value, intention and 

foundation, and enable the protocols to serve that purpose. This would be 

set out in the record of inquiry and record of interest agreed at the start of 
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negotiations. Then throughout the discussion, the Crown would show an 

authentic desire to employ and accept the determinations in the 

agreement in principle.  

 

13. This does not mean the Crown owns or controls tikanga – far from it. 5 

Instead the Crown is a wilful and alert participant exercising its duty to 

facilitate a tikanga outcome.  

 

14. The “opportunities for engagement on a tikanga basis” referred to by the 

Crown witnesses must be seen in this light. I do not see them as 10 

opportunities to engage on a tikanga basis at all, rather they are provisions 

for sideline negotiations within the settlement infrastructure. To have a 

basis in tikanga, the Crown would have to inform itself about what such 

processes would involve, and commit to facilitating and employing them 

in accordance with that  understanding. I have not seen that commitment 15 

in the description of these processes by the Crown witnesses.  

 

15. To my mind, the Crown witnesses are really saying is that there is an 

opportunity during Treaty settlement negotiations for overlapping claims 

to be addressed in a separate lane of negotiations. But it would not be 20 

correct to describe those processes as having a basis and effect in 

tikanga.  

 

Shared mana whenua and ahi kā  

16. I now turn to respond to evidence from Dr Te Kahautu Maxwell, 25 

Harry Mikaere, Walter Ngamane, Dr Korohere Ngāpo and David Taipari. 

  

17. I agree with Dr Maxwell and Mr Mikaere (at paragraphs [148]-[156] and 

[41] respectively) that mana whenua can sometimes be shared. However 

to my mind there is no such thing as “shared mana whenua” over an iwi’s 30 

heartland, or core rohe. Iwi are a territorial, cultural, political, economic 

nations, where iwi and hapū connect closely to land and other natural 

resources within a specified territory. A territory always has a heartland, 

and the heartland with landmarks is in turn a crucial aspect of the identity 
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of an iwi. It is the place of origin, existence and future of the iwi and is filled 

with strong whanaungatanga connection traces between the iwi and the 

land. Simply put, if there was no heartland, there would be no iwi. The 

tribal structure is a kinship organisation layered by iwi, hapū, whānau 

inherent to their culture.  5 

 

18. And iwi have strong connection to their heartland, which is where they will 

have undisputed mana whenua, mana tangata. “Shared mana whenua” 

cannot be accommodated within this paradigm, except towards the 

extremities of the territory of an iwi, where shared interests is most obvious 10 

within another iwi. These areas are roha rōhai, or shared interests as I 

referred to in my earlier statement and addressed the tikanga implications 

of such places being shaken by the ebb and flow of politics and the 

fortunes and misfortunes of life.  

 15 

19. An iwi can still access the resources from the heartland of another iwi. But 

accessing resources on this land does not confer mana whenua, rather 

acknowledges whakapapa connections. They are still considered 

manuhiri / rāwaho (outsider or non-local), and the iwi with mana whenua 

are the tangata whenua. The tangata whenua exercise and express their 20 

mana whenua by controlling, operating and managing the terms of 

conditions of access to natural resources.  

 

20. An applicant to the resource or agreement knows that success of access 

relies upon the quality and care given by them to that whakapapa. 25 

Whanaungatanga connection in real time is about your respect to that 

relationship to that association and not about who you are in difference to 

them.  

 

21. The examples Dr Maxwell provides at paragraphs [148(a)] to [148(c)] fit 30 

this description, in particular the example of Ōhiwa Harbour. This harbour 

offers considerable food resources and is surrounded by no fewer than 15 

village settlements affiliating to three related iwi. So the politic in the 
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shared areas is to maintain good relationships so they can co-habit, share 

responsibility and benefits.  

 

22. At paragraph [33] of David Taipari’s brief, Mr Taipari describes how, in his 

view, Ngāti Maru and Marutūāhu have kept warm their relationship by way 5 

of the paremata (marriage gift) of the house Hotunui and Pukekawa 

Maunga. Mr Taipari implies thereby that Ngāti Maru and Marutūāhu have 

maintained ahi kā over the land since then through these actions.  

 

23. Hotunui is a wharenui that was built to commemorate the marriage 10 

between key members of Ngāti Maru and Ngāti Awa. Ngāti Awa is an iwi 

based in the Bay of Plenty, near Whakatane. This is an example of tuku 

pā kūhā (marriage gift) recognising the significant compact between iwi. 

The building of Hotunui brought together the best craftsman, artisans and 

artists of their time to present a house celebrating Marutūāhu history. This 15 

makes sense as it was to recognise an important occasion and the chance 

of an enduring alliance.  

 

24. However relocating Hotunui to Tāmaki does not mean that Marutūāhu is 

tangata whenua to Tāmaki, nor that Ngāti Awa recognised Ngāti Maru had 20 

mana whenua to Tāmaki, nor that it is proof mana whenua is shared by 

iwi whose territories meet.  

 

Universal tikanga  

25. At paragraph 14 of Dr Korohere Ngāpo’s evidence, he said there is no 25 

universal tikanga as it relates to whenua. I disagree. All iwi refer to the 

land as Papatūānuku, our mother. This is not simply aspiration or poetry. 

The connection of tikanga to land stems from the view that land is a living 

person and entity, it is our origin and our point of return. Everything that 

iwi are comes from their land and from their place. That is universal 30 

tikanga.  

 

26. There are, of course, local variations of customary practice (ideology) but 

not philosophy. A good example of this would be marae protocols which 
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do vary from iwi to iwi. In my examination in chief, I provide one example 

of these variations – being the location of where the whaikōrero takes 

place during the pōwhiri whakatau. But I do not agree that on seminal 

matters such as the important of whenua and the mana that comes from 

there and the duty expected of its people to the whenua.  5 

 

Significance of marriage and whakapapa  

27. I now respond in particular to evidence from Dr Maxwell and Karen Wilson 

around the significance of marriage and whakapapa to mana whenua.  

 10 

28. At paragraph [114] of Dr Maxwell’s brief, he claims that mana can be held 

through whakapapa and whanaungatanga and shared histories. 

Ms Wilson also says at paragraph [106] of her brief that even when an iwi 

is conquered, mana can be obtained through whakapapa.  

 15 

29. First I make an observation about whakapapa. Whakapapa is more than 

just a subjective description of one’s genealogy, which is often the Pākehā 

translation of the word whakapapa. There is an objective dimension to 

whakapapa, too. For example, I can whakapapa to other neighbouring iwi 

distinct from my primary Tūhoe whakapapa. When I visit those iwi with a 20 

purpose to secure an accord, I call on that whakapapa to establish access, 

attention and hopefully favour for my purpose. But doing so does not claim 

or presume that I have ahi kā or mana whenua. Even if I made that claim, 

it would be demonstrably rejected because I do not represent, contribute 

or enhance that heartland like mana whenua do. On the contrary, I can 25 

say with the utmost confidence that I am tangata whenua and mana 

whenua in Tūhoe / Te Urewera, both because of my whakapapa in relation 

to Tūhoe whenua, but also because of my achieving responsibilities to 

that whakapapa and land. So whakapapa serves to link iwi and hapū 

together, but without more does not equate to mana whenua.  30 

 

30. As I mentioned earlier, an iwi can access land that it does not exercise 

mana whenua over once the iwi with mana whenua and ahi kā has granted 

permission. Whakapapa connections to the tangata whenua/mana 
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whenua may give you outright access to the land and natural resources, 

but with that privilege comes the responsibility to keep those whakapapa 

relationships warm. Failing to do so can cause whakapapa to be 

disrespected, which will nullify any opportunities and gains for use of the 

land and resources. But simply relying on whakapapa isn’t enough to 5 

demonstrate mana whenua.  

 

31. I also want to explain mana whenua when there is a marriage between 

two people from different iwi. These were typically moenga rangatira, 

taumau (arranged marriages) to secure political alliances offering greater 10 

security and prosperity. This alliance would only endure as long as the 

arranged marriage, so it was finite. A marriage alone does not confer 

mana whenua, rather it is contingent on the permanency value of those 

arrangements.  

 15 

32. This arrangement plays out in relation to whenua as well. The spouse who 

moves to live with the other iwi becomes part of the whakapapa of that iwi. 

However that spouse does not gain mana whenua rights over the land. 

Instead the spouse of the iwi with mana whenua has a duty to give 

protection, honour, security and appropriate livelihood lifestyle to their 20 

spouse while they live there together meeting the expectations of the 

compact. Their children from their marriage however inherit mana whenua 

rights to the land.  

 

Other discrete points of reply  25 

33. I also identified other discrete points that fall outside of these four themes 

that I reply to. These are in response to Ms Anderson, Michael Dreaver, 

Te Warena Taua and Morehu Wilson’s evidence.  

 

Ms Anderson  30 

34. First, I respond to Ms Anderson’s point at paragraph [83] of her brief that 

if the Crown had agreed settlements in which settling iwi had the right to 

veto other iwi claiming in their heartland, it would have led to far fewer 

settlements. I understand this comment was in the context of the Crown’s 
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initial proposal to give Ngāti Whātua Ōrākei a right of first refusal over land 

in its heartland, but which was superseded in the result following complaint 

by other iwi.  

 

35. While I am uncomfortable with the word ‘veto’, this approach also shows 5 

the Crown’s lack of understanding of tikanga. The land in Ngāti Whātua 

Ōrākei’s RFR area represents its homeland, and so it has mana whenua 

over it. An RFR is the only mechanism in the Crown’s toolbox that would 

allow Ngāti Whātua Ōrākei to preserve and restore its mana whenua in 

that area. So I can understand why Ngāti Whātua Ōrākei pursued this 10 

option in its settlement negotiations.  

 

36. However when the Crown took this option away and then gave properties 

within the RFR area to other iwi, it did not recognise tikanga and Ngāti 

Whātua Ōrākei’s mana whenua. This was a betrayal by the Crown to Ngāti 15 

Whātua Ōrākei and has ended in the dishonour of the Crown. Instead, the 

Crown sacrificed Ngāti Whātua Ōrākei and ignored tikanga principles to 

achieve its objective of finalising LNG pan tribal settlements.  

 

Mr Dreaver  20 

37. At paragraph [160] of his brief, Mr Dreaver says the advantage of late 

settlement is that settled iwi have less cause to oppose (presumably 

because they have received their settlement and so should be satisfied 

with that). I completely disagree with this statement. If the Crown followed 

a tikanga approach, then this may be true, but it does not.  25 

 

38. At this late stage in the settlement process, the unsettled iwi will enter 

negotiations with a tired and impatient government that has an entrenched 

view of the process and narrowed options for an enduring settlement. The 

Crown will go through the motions of negotiations, but will press the iwi 30 

towards the outcome it desires. As I mentioned, this outcome is based on 

the pragmatic assessment made by the Crown, and so will offer limited 

resources based on that assessment. This quantum assessment does not 

account for settled iwi, or the duty the Crown has to restore its honour to 
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those iwi. It is a view that completely works around mana whenua and ahi 

kā.  

 

Mr Taua  

39. At paragraph [32] of his brief, Mr Taua said Ngāti Whātua Ōrākei can’t 5 

claim ahi kā because it was driven out by Ngāpuhi and returned under 

Waikato’s protection. I say that this is ahi kā in action. Ngāti Whātua 

Ōrākei returned to Tāmaki Makaurau and have remained there since. 

Returning under protection by way of whakapapa connection and vibrant 

political whanaungatanga agreements and arrangements like moenga 10 

rangatira, tatau pounamu (permanent peace treaties), kupu taurangi 

(pledges and promises) is legitimate and common practice. It is not 

dishonourable, nor does it undermine the quality of ahi kā.  

 

Mr Wilson  15 

40. At paragraph [28] of Mr Wilson’s brief, he says there is no relevance of 

1840 to tikanga. I agree with this. 1840 is a Crown landmark used for the 

purpose of treaty settlement negotiations. It is not an argument for the 

veracity of tikanga. Tikanga flowed before and after 1840. 1840 is an 

important practical and historical landmark, but beyond the practical effect 20 

it had on tribal occupation and movement, it does not determine 

customary rights at all.  

 

 
STATEMENT OF VIVIAN TĀMATI KRUGER REGARDING TIKANGA EXPERTS’ 25 

CONFERENCE 

 

1. In this statement I share my views on the tikanga experts’ conference, 

which I attended on 27 January 2021.  

 30 

2. My first impression when I arrived at the conference was that many of the 

other experts were not ready for the day. They thought Mr Meredith, Mr 

Tāwhiao and I were there to advocate for Ngāti Whātua’s interests. They 

also thought the set of questions called “Marutūāhu, Te Ākitai Waiohua 
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and Ngāi Tai ki Tāmaki Tikanga Issues” were slanted in favour of Ngāti 

Whātua. They had not seen these questions before and we had to explain 

that they had been drafted by their lawyers.  

 

3. Attendees at the hearing included Karen Wilson, who I understood was 5 

there as a support person only. However, she took an active role during 

our discussions, and it did not feel appropriate to ask her to step back. 

There was also someone else there from Ngāti Paoa and Te Ākitai 

Waiohua that we were not listed on the agreed participant list circulated 

prior to the conference.  10 

 

4. In terms of the substance of what was agreed, there was broad agreement 

about the importance of whenua to Māori identity, and the fact that ahi kā 

is what is most important. There was also agreement that mana whenua 

can be “exclusive”, but the views of other experts were that it is not 15 

exclusive in the Auckland CBD.  

 

5. I have also seen the reference to the term “mana whenua rite” in the 

summary prepared by Marutūāhu, Te Ākitai Waiohua and Ngāi Tai ki 

Tāmaki, and the interpretation as shared mana whenua. I have never 20 

heard the term “mana whenua rite” before, and it was not discussed at the 

conference. I understand what is intended by the term, but do not agree 

that mana whenua can be shared. Its very nature is exclusive. Simply 

labelling a concept such as this does not mean it is a tikanga that is 

generally understood in Te Ao Māori.  25 

 

6. Finally, although the process was difficult, and at times painful, at the end 

of the day there was a sense that progress had been made. I am 

disappointed that we have since been unable to turn that progress into a 

joint written statement that can be of use to the Court.  30 

EXAMINATION CONTINUES:  MR HODDER 

Q. Thank you, now do you have a pen to hand on that desk? 

A. I do, yes. 
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Q. Right, so can I ask you, seeing as it’s probably open, firstly to sign that 

last short statement and add today’s date which is the 23rd of March 

2021?  Do you have the reply statement there, perhaps deal with that 

next.  That’s the one dated 4 December? 

A. Yes. 5 

Q. Right before you do that, can I take you back please to paragraph 26.  

This is only a minor matter but – 

A. Yes. 

Q. – in paragraph 26 in the third line you say: “examination in chief,” I think 

that should say: “evidence-in-chief.”  So can you make that change and 10 

initial it in the margin please? 

A. In my evidence? 

Q. Yeah in your evidence-in-chief. 

A. Yes. 

Q. And then turn to the back, to the last page, the last paragraph and sign 15 

and date it under paragraph 40? 

A. Yes. 

Q. And then going to your first and largest statement, that’s the one dated 

2 June 2020, and on page 53 on that one under the last paragraph which 

is the end of 214, again please sign and date it. 20 

A. Yes.  23rd of March? 

Q. Correct. 

A. Yeah. 

CROSS-EXAMINATION:  MR MAHUIKA 

Q. Tēnā rawa atu koe, Mr Kruger. 25 

A. Tēnā koe. 

Q. Ko te nui o ō kōrua i puta mai kei mua I te aroaro.  You’ve given a lot of 

evidence, I was quite keen at the outset just to try and put some questions 

to you in relation to some of the concepts that you’ve discussed.  So you 

talk about the concept of mana and what I took from your evidence is that 30 

mana has an aspect to it which is about divine and spiritual origins, is 

that… 

A. Yes. 
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Q. And so when you talk about mana in relation to land, it is talking about a 

connection which has, amongst other things, a divine or spiritual 

connection, is that a fair – 

A. Yes. 

Q. – summary?  And I’m doing it this way in order to try and just break down 5 

some of the concepts as much as I can for the Court.  So the idea of the 

thing that maybe gives rise to that connection could be a take that you 

have to that particular whenua, is that – 

A. Yes. 

Q. – fair?  So you might have acquired it by virtue of take raupatu? 10 

A. Yes. 

Q. Yes.  Sorry, you have to say yes – 

A. Yes, yes.  Sorry. 

Q. – so it gets on the transcript.  

A. Yes. 15 

Q. And I can see you nodding but you have to say yes.  Or no, depending 

on what you want to say.  Although it is cross-examination so (inaudible 

16:32:39).  And so if I follow on from that, so take raupatu is not the only 

take, there are other take that you list in your evidence? 

A. Correct. 20 

Q. So take tupuna? 

A. Yes. 

Q. And because it’s take tupuna, that has a particular convention of an 

ancestral nature? 

A. Yes. 25 

Q. Which gives it that sort of a tapu which is imbued with matters that relate 

to ancestral connections? 

A. Yes. 

Q. And so the other dimension that you need, however, apart from that take 

is, as I took from your evidence, you need to be able to establish some 30 

sort of physical connection? 

A. Yes, yeah. 

Q. So that’s where the concept of ahi kā roa becomes a relevant 

consideration, doesn’t it? 



1833 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

A. Yes. 

Q. So you have that combination of things, you have a take to the whenua, 

yes? 

A. Yes. 

Q. You exercise ahi kā roa and, as a consequence of that, you establish 5 

yourself in that place and you establish that enduring connection to that 

piece of land? 

A. I would say that your take is empty without ahi kā roa.  So my example 

would be that if there was histories between yourself and myself and 

historically you could refer to 20 battles where you won all 20, defeated 10 

me, but then after each battle you returned to Rūātoki and never, ever 

stayed here, the victories of your battles does not equate then to mana 

whenua. 

Q. And that’s because there hasn’t been that physical occupation? 

A. Yes. 15 

Q. And that establishment of a connection to that whenua? 

A. Yes. 

Q. And so if we think about the relevance of whakapapa and 

whanaungatanga within that paradigm, of course whakapapa is integral 

to Māori society, isn’t it? 20 

A. It is. 

Q. And it’s the way that we at a very simple level establish connections to 

each other? 

A. It is.  

Q. And it might also be a way that we establish a connection to the place 25 

because we have a whakapapa to the people that are there? 

A. It is. 

Q. So if I went to a marae, I don’t have a Tūhoe whakapapa but let’s just 

assume for the hypothetical that I do, one of the things that I would talk 

about on that marae would be my connection to you? 30 

A. Yes. 

Q. So I would recite that whakapapa? 

A. Yes. 
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Q. But the purpose of that establishes that human relationship and that 

connection, doesn’t it? 

A. It does, yes. 

Q. But it doesn’t in and of itself give me mana in relation to the land that we’d 

say that you have mana over? 5 

A. That’s correct, it does not give you that mana. 

Q. Yes, because I need those other elements, don’t I? 

A. Yes.  Can I just add to that that whakapapa and whanaungatanga is a 

very, very powerful agent for restoring balance after battles.  Why?  

Because in those whakapapa connections is the ethics of nobility.  And 10 

the ethics of nobility is that those that enjoy privilege have a responsibility 

to share with those less fortunate but of their kind. 

Q. And it might also be a means of creating a relationship between the two 

groups that have been at war, mightn’t it? 

A. Yes.  Yes. 15 

Q. By through that marriage effectively making us like one people because 

after that marriage, and assuming it’s consummated, there is then the 

common whakapapa that we enjoy? 

A. I think Te Ao Māori believes that there is no power in the universe that 

can take away and cancel your whakapapa. 20 

Q. But having whakapapa to a place doesn’t in and of itself give you mana 

in respect of that place, does it? 

A. No.  That comes with responsibilities and presence. 

Q. Such as the exercise of ahi kā roa? 

A. Yes. 25 

Q. And I think, and I should put this to you, the example that I gave to 

Mr Tāwhiao was the same in Mataatua which sets out the boundaries of 

the Mataatua waka, yes?   

A. Yes. 

Q. So you’re familiar with that? 30 

A. Yes. 

Q. But within the iwi of Mataatua there are distinct tribal and hapū groups, 

for example? 

A. There are, yes.  
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Q. And each of them have mana whenua in respect of different parts of the 

Mataatua takiwā, don’t they? 

A. They do, yes. 

Q. And that’s despite the fact that there are common kinship ties between all 

of that group? 5 

A. Yes. 

Q. So that is an example, isn’t it, of a situation where whakapapa doesn’t in 

and of itself determine who has mana in respect of a particular area, does 

it? 

A. That’s correct, yes. 10 

Q. And the other thing that I put to Mr Tāwhiao is that actually and when we 

look at different iwi and even hapū sayings, they typically identify, don’t 

they, a place where that iwi or hapū is associated with? 

A. Yes.  You are referring to pepeha? 

Q. Yes. 15 

A. Yes. 

Q. So my friends were shocked because I keep on talking about Ngāti Pāoa 

but in these conversations it’s better to refer to the things that you know. 

A. Yes. 

Q. And so, Hikurangi te maunga, Waiapu te awa, Ngāti Porou te iwi.  So you 20 

know by virtue of that saying, don’t you, that I am Ngāti Porou, that my 

place is at the mountain Hikurangi at the banks of the Waiapu River, so 

that attaches me to that group of people and to the area that they occupy, 

doesn’t it? 

1640 25 

A. It does, and it – I would get a sense that it’s even more than that, that 

when you recite your whakapapa and I hear your whakapapa you are 

saying to me that it is your desire to be as immortal as your mountain 

Hikurangi and to be permanent as your awa Waiapu. 

Q. Yes. 30 

A. And that is the desire of all iwi that in our mortality we look for ways in 

which we can be immortal and we go to nature for that. 
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Q. And at the risk of getting into a philosophical conversation at 20 to five, 

although it’s very tempting to do so, it is about that Māori notion, isn’t it, 

that we exist at a point in time – 

A. Yes. 

Q. – but there were things that came before us and there will be those that 5 

go after? 

A. Yes. 

Q. And we’re fixing ourselves to that group of people to who we belong and 

to that place that that group of people belongs to? 

A. Yes. 10 

Q. One of the documents that I think will be put to you relates to the 

(inaudible 16:41:11) mana whenua process. 

A. Oh. 

Q. Yes.  If you look at the origins of that process, what was happening there 

is that there was an opportunity to deal with the Kaingaroa Forest and all 15 

of the claims that relate to that big area that the Kaingaroa Forest and 

related forests cover. 

A. Yes.  

Q. And of course given the scale of that forest, there were multiple iwi that 

potentially had claims in relation to it, weren’t there? 20 

A. There were eight iwi. 

Q. Aren’t there, those claims are ongoing? 

A. Yes. 

Q. So rightly and wrongly, is it fair to say that the intent of the mana whenua 

process was to allow that transaction to occur – 25 

A. Yes. 

Q. – but while still enabling the tikanga discussion to occur in order to ensure 

that mana whenua interests would be respected through the process? 

A. Yes. 

Q. So that wasn’t a situation where you were ignoring issues of mana 30 

whenua, actually you were trying in the context of that settlement to 

accommodate it and find an end point, even though we’re still finding it, 

which enabled tikanga to be expressed, is that a fair summary? 

A. Yes, that is true. 
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Q. And what has been your views or experience in relation to the mana 

whenua process?  I’ve read the report that was prepared by 

Moana Jackson, the late Tahu Potiki and Wayne Ngata, and they set out 

this series of criteria or a test in order to say, you know, do you have mana 

whenua or do you not have mana whenua in respect of this process.  I 5 

don’t need to take you to it but that’s correct as a summary of what they’re 

doing? 

A. That is correct, yes. 

Q. And they have different levels of mana whenua, don’t they, within that 

test? 10 

A. Yes. 

Q. And they also acknowledge, as I read what they’ve said, that there are 

areas that are exclusive where your predominance is so great that it 

effectively precludes others from being in that same place, have I 

accurately summarised what they say? 15 

A. They were trying to, yeah, that was part I think of their matrix and their 

system in trying to rationalise whether there was exclusive areas or 

shared areas. 

Q. And part of it is that they do say that there are shared areas in respect of 

that Kaingaroa Forest area, that’s correct, isn’t it? 20 

A. Yes. 

Q. And I thought that there was a potential contradiction in your evidence.  

So if I go to paragraph 17 of your reply brief – I’m sorry, I don’t have the 

casebook reference, I’m hoping someone does – so you say at 17 there 

you say you agree with Dr Maxwell and Mr Mikaere that mana whenua 25 

can sometimes be shared but that there is no such thing as mana whenua 

over an iwi’s heartland or core area. 

A. Yes.  

Q. And I might have misunderstood this but if we then go to the last brief, the 

two pages, it talks about the mana whenua process.  And I’ll just have to 30 

find the reference.  I thought you said in there that you don’t agree that 

there is such a thing as shared mana whenua.  Paragraph 5.  So you say 

there that you don’t agree that mana whenua is something that can be 

shared.  And it seemed to me that those two positions were contradictory 
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and I was wondering if you could – I’m not sure why you said something 

in paragraph 5 that seems to be at odds with what you’ve said at 

paragraph 17. 

A. My statement is that I don’t believe that mana whenua can be shared in 

the heartland of an iwi.  And that usually shared – shared mana whenua 5 

extends out in the extremities of the area that is being discussed or 

debated.  In the Kaingaroa case there were seven iwi that agreed that 

Kaingaroa was never, ever fully occupied by anyone in the history of 

Kaingaroa in that volcanic plateau, it was uninhabitable.  There is no 

evidence that there was any permanent settlement anywhere there.  10 

Seven iwi agreed in reference to their own oral tradition that they had no 

tradition themselves that they could argue and could put forward a claim 

of ahi kā roa on Kaingaroa.  Tūhoe was one of those that agreed that we 

did not have an ahi kā roa claim on Kaingaroa.  One iwi, that will remain 

nameless, but they’re around from Murupara way, that they claimed to 15 

have exclusive rights on Kaingaroa but were not able to provide the ahi 

kā roa evidence to substantiate that.  So from the start our starting point 

was that Kaingaroa had to be shared in the first place, that all of us agreed 

that we had ahi tahutahu, if not ahi mātaotao claims, that’s the best we 

could do, which could only lead us to one conclusion, that was shared 20 

mana whenua.  The victory was that we all refused to quantify what our 

share was.  And to this date we refuse to put a number on it or a 

percentage on it.  The iwi that will not go – be mentioned by name, 

litigating us today. 

Q. So what you’re – let me see if I can break that down – what you’re saying, 25 

therefore, is that you don’t have all of the elements there necessary to 

say that this is yours and yours exclusively? 

A. Yes. 

Q. So you don’t have ahi kā roa? 

A. Yes. 30 

Q. Potentially you don’t have necessarily a take to that land which is different 

to the take that others might claim? 

A. Yes, that’s correct, yes. 
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Q. And that would be different from places like, let’s go with the example that 

we’ve been using, like Maungapōhatu? 

A. Yes. 

Q. So that would not in your view be a shared area because you have ahi kā 

roa and you have that ability to exclude others from that area? 5 

1450 

A. It may interest the Court to know that the Crown also knew that and then 

attempted to undermine Tūhoe ahi kā roa by cutting up all the lands 

around Maungapōhatu and then gifting it to those iwi that had assisted 

the Crown in the oppression of Tūhoe.  And that is one of the things that 10 

I have inherited as a Tūhoe leader to fix.  I will not be able to do that in 

my lifetime, but the Crown was very, very smart in that it paid, it paid by 

virtue of my land right around Maungapōhatu to those iwi that helped the 

Crown out. 

Q. The last question or questions I have were about the notion of tikanga.  15 

And I notice through your evidence you use the example of the pōwhiri.  

So, in other words, and actually you go through the entire process of a 

hui – 

A. Mmm. 

Q. – starting with the wero? 20 

A. Yes. 

Q. Through to the wānanga in the whare? 

A. Yes. 

Q. And you explain it from a Tūhoe point of view. 

A. Yes. 25 

Q. And what I took from that is that you were illustrating how although the 

practice of tikanga might be different, the values that underlie that tikanga 

are consistent, aren’t they? 

A. Yes.  They are re-enactments, in my view, the whole marae kawa that we 

refer to is a re-enactment of all of the things you and I believe in about 30 

our divine origins. 

Q. So if we just look at the example that you give for example about the 

whaikōrero. 

A. Yes. 
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Q. In Tūhoe the kawa or the practice – 

A. Yes. 

Q. – is to have the whaikōrero on the ātea? 

A. Yes. 

Q. Which is similar to what you were doing (inaudible 16:52:03)? 5 

A. Yes. 

Q. Whereas in other places such as Te Arawa, you have the whaikōrero 

happen inside the tipuna whare? 

A. Yes. 

Q. So those are different kawa. 10 

A. Yes. 

Q. But the essential reason that you do it is rooted in those values that are 

common to Māori people, is that – 

A. Yes. 

Q. – correct?  And there would be other examples of that, the practice of the 15 

tikanga for example in Taranaki, hariru – 

A. Yes. 

Q. – before you do the whaikōrero? 

A. Yes. 

Q. In others you don’t.  Or in some areas you have tū atu, tū mai? 20 

A. Yes. 

Q. In other areas you have pāeke as your kawa? 

A. Yes. 

Q. But there’s a distinction, isn’t there, between the kawa or the practice – 

A. Yes. 25 

Q. – and the tikanga or the values that underpin it, that’s correct, isn’t it? 

A. Yes.  The principles are generally the same and the principles are the 

belief that when strangers meet the stranger values there can be 

managed and dealt with if there is an effective contact and connection at 

an emotional level, at a spiritual level, at an intellectual level and then 30 

finally at a physical level.  If one can make these connections at all of 

these levels which is part of the human being, you have a greater degree 

of success of coming up with a result of a compact and an agreement.  

So when people meet, they are not meeting to agree, they’ve already 
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agreed to meet.  The whole point of the kawa is to result in an action in a 

collaboration, not in an agreement.  But the Pākehā system that we have 

adopted causes us to come together to agree to something.  On the 

marae you’ve already agreed, you’ve already agreed, you’re there to get 

to an action.  That’s the difference. 5 

Q. And so in the context of that you deal with notions of tapu and noa? 

A. Yes. 

Q. And that might be somewhere where the whanaungatanga connection is 

expressed by reference to whakapapa or other connections between 

those that are meeting? 10 

A. Yes, we would use literature, poetry, history and all of those human 

devices, in order to humanise the experience of contact and to make it as 

natural and institutionalised as possible so we trust each other and we 

care enough to be able to be bold to do things together. 

Q. But it is important, isn’t it, in the context of this that we distinguish between 15 

what is, if you like, kawa – 

A. Yes. 

Q. – which has obviously a tikanga aspect to it but – 

A. Yes. 

Q. – kawa so like a protocol or a practice? 20 

A. Yes. 

Q. And those important values that underpin Māori society and Māori social 

interaction? 

A. Tikanga cannot be separated and live autonomously from its 

philosophical basis.  That’s where it comes from.  In some iwi the 25 

philosophies call – the popular term in the ‘20s and ‘30s was kauae runga, 

kauae raro, where the key principles of philosophy was tapu and mana.  

And that – the suspicion was that human beings were gods in ruin, that’s 

how we existed. 

Q. Yes but with even the reference to the kauae runga and the kauae raro, 30 

gives us some insight.  So the notion of the kauae runga – 

A. Yes. 
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Q. – the things that are spiritual, celestial, divine, and the kauae raro which 

is talking about the more mundane things and the bringing together of 

those things? 

A. Yes. 

Q. In terms of human interaction. 5 

A. Yes. 

Q. So what it means in relation to land therefore is that there might be some 

different practices that occur but the values that underpin land, 

connection, whakapapa, ahi kā roa, are consistent across Māori society, 

aren’t they? 10 

A. Yes.  Yes.  And our loss and – from colonisation is beyond the count of 

our grief and the things that you are talking about is part of that count of 

loss and grief that all indigenous people now are injured and we’re 

damaged and we spend a lot of time worrying and thinking about how we 

become who we should be and how we restore ourselves and recover.  15 

That is our calling to do.  And we live in a different time zone to Pākehā 

culture, we have to think in generations, we don’t think in three year 

strategic plans.  We think and operate in generations.  That’s how long 

these things take. 

THE COURT ADDRESSES COUNSEL – HOUSEKEEPING (16:58:44) 20 

COURT ADJOURNS: 4.58 PM 
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COURT RESUMES ON WEDNESDAY 24 MARCH 2021 AT 10.01 AM 

KARAKIA TĪMATANGA 

VIVIAN TĀMATI KRUGER (RE- AFFIRMED) 

CROSS-EXAMINATION:  MR ALLAN 

Q. Tēnā koa, Mr Kruger.   5 

A. Kia ora. 

Q. My name is Mr Allan and I am one of the counsel for the Attorney-General.  

Mr Kruger, I’d like to start, if I may, by just mapping the terrain, if you like, 

in terms of the issues you were asked to address in your primary 

statement.  And you do this for us at paragraph 23 of your statement when 10 

you say: “I now turn to the matters that Ngāti Whātua Ōrākei Trust’s 

solicitors have asked me to consider.”  Now I presume that as it happens 

in the usual course, Ngāti Whātua’s solicitors formally wrote to you and 

asked that you provide evidence for them, is that the case? 

A. Yes. 15 

Q. And the matters that you set out in paragraph 23 are reflective of the 

matters you were asked to address in that letter, is that right? 

A. Yes. 

Q. Now paragraphs 23.1 and 23.2 you were asked to address particularly 

tikanga concepts and also any others that you might consider relevant, 20 

and this is really the substance of sections 1 and 2 of your primary 

statement, isn’t it, where you explain certain concepts and set out your 

understanding of iho matua and the significance of land within that 

philosophy? 

A. Yes. 25 

Q. Now when you were asked to address any other tikanga concepts that 

you consider relevant, is that relevant to the really what is the central 

issue at 22.3 which concerns how the overlapping claims policy 

addresses matters of tikanga? 

A. Yes. 30 
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Q. So really sections 1 and 2 provide the foundation or essential 

understanding for the main focus of your evidence which is how that 

overlapping claims policy addresses tikanga matters? 

A. Yes. 

Q. That after all being, well, do you understand that to be the central concern 5 

of this litigation? 

A. The overlapping claims, yes. 

Q. Yes.  Now at 22.3 which covers that area of principal focus asks you to 

make comment in light of your experience as negotiator for Tūhoe.  So 

what you’re being asked to do, isn’t it, is to apply your expertise in tikanga 10 

to the issue of the overlapping claims policy and its connection or 

comprehension of tikanga Māori as you understand it through your own 

personal experiences with Tūhoe? 

A. Yes. 

Q. Now the Court has heard and is still to hear more evidence detailing the 15 

various steps and meetings and interactions between the Crown and 

settling groups in Central Tāmaki Makaurau but you weren’t asked to give 

evidence because of any particular insights you have about that detailed 

negotiation history, are you? 

A. No. 20 

Q. And you don’t claim to have any particular insights either, I presume, into 

the settlement experiences of the affected iwi, being Ngāti Whātua 

Ōrākei, Te Ākitai Waiohua, Ngāi Tai ki Tāmaki and others? 

A. I would be very wrong to assume that. 

Q. So really what you’ve been asked to do is to provide a broader lens, how 25 

the overlapping claims policy as a general policy addresses matters of 

tikanga generally? 

A. Yes.      

Q. At 23.4 you recite your instructions to supply an opinion on the 

relationship between the Crown and iwi post settlement.  And in particular 30 

whether ongoing obligations are sourced in settlement documents or the 

Treaty or both.  Is that a matter that you address in your response, in your 

brief of evidence? 

A. In part, yes. 
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Q. And why only in part? 

A. The Tūhoe experiences it’s been seven years since our settlement and 

the relationship between the Crown and Tūhoe at the moment is broken.  

And here we are attempting to fix that broken relationship up.  And for all 

of the reasons that is in the Tūhoe blueprint of 2011, for all of the reasons 5 

in our political compact which we signed with the Crown in 2011, our 

services management plan that we together signed in 2012 and our 

Tūhoe settlement in 2013 and to the Te Urewera Act in 2014.  So I think 

the view of post settlement informs you about the commitment between 

Crown and iwi in the negotiations.  It gives an insight around the quality 10 

of understanding and the commitment that both parties are providing for 

that.  So the whole post settlement environment is very, very important, it 

is the aftermath, isn’t it, of all of the promises and the commitments that 

lie in those negotiations and in those settlements.  So it’s – I’m 

experiencing the review of our settlement and we are putting in a whole 15 

lot of hope that we can, with the Crown, get back on track again.  So that 

story is not at an end yet. 

1010 

Q. I understand.  And what you just really distilled in that answer is reflective 

of something of a theme of your evidence in your primary statement, isn’t 20 

it? 

A. Yes. 

Q. Now given what you’ve been asked to speak to, Mr Kruger, I’m not 

suggesting that you require to be an expert in any way in tribal histories 

in central Tāmaki Makaurau but you don’t hold yourself out to be an expert 25 

in those matters, do you? 

A. I do not.  My usefulness I think to this Court is to give an objective view of 

what lies behind tikanga and those principles and values and concepts 

that inform that is the basis of tikanga.  How tikanga is practised in Tāmaki 

Makaurau is not an area that I would comment on. 30 

Q. So that gets us back to the principal force of your evidence lying in those 

initial sections, sections 1 and 2 where you explain those concepts? 

A. Yes. 
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Q. You refer in your evidence to the use of areas of interest and how maps 

representing those transform I think you say kinship ties into 

competitiveness? 

A. Mmm. 

Q. Do you agree that heartland or core areas can be described by reference 5 

to geographical markers? 

A. Yes. 

Q. We’ve heard lots of evidence of witnesses who indeed do describe those 

areas by some (inaudible 10:13:11). 

A. Yes. 10 

Q. And it’s not inconsistent with tikanga I presume to describe those areas 

in that way? 

A. Yes, that’s true. 

Q. And indeed to use such markers to describe broader areas of interest as 

well? 15 

A. Yes. 

Q. Again, not inconsistent with tikanga? 

A. Not inconsistent. 

Q. And because such areas are capable of identification on a map, then I 

presume you would agree that the use of maps can actually be a fairly 20 

practical, utile way of communicating between groups and with the Crown 

about where such areas lie? 

A. Yes. 

Q. They’re tools really, aren’t they? 

1015 25 

A. They are.  Can I just say that in the context of overlapping claims it is – 

it’s not unusual for large natural groupings then to pick a certain timeline 

where their influence and authority was maximum.  And so their interests 

on the map is then depicted in the widest possible sense.  And perhaps if 

we were to shift the focus to a decade later, that influence would have 30 

shrunk.  So, the habit in the Treaty claims area is that some cannot resist 

the temptation then to depict your area of influence in that time zone 

where it was at its maximum and thereby a map, for example, in my case 

when I saw the map of Te Urewera, the only place that was untouched 
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and unclaimed by my 10 neighbours was a 10 square kilometre block 

called Rūātoki, and I don’t blame them for not claiming it because all of 

the Māoris there are very, very bad.  So even Maungapōhatu, Ruatāhuna, 

Waikaremoana, Waimanawa was all claimed by my 10 neighbours.  That 

was the only thing left.  And when I enquired about how that could be, it 5 

came down to where my neighbours depicted that time when their power 

and influence was at its height.  So then this raises our understanding of 

interest. 

Q. Okay.  So I guess what you’re describing there is how maps as tools, I 

suppose as with any tool, can be used or misused? 10 

A. Yes.  You pick up one end of the stick, you pick up the other end of the 

stick. 

Q. And it really depends who’s picking it up? 

A. Yes. 

Q. Right.  And what you’re describing is misuse by, well in that last example, 15 

your neighbours, but you spoke more generally of a habit across certain 

groups more generally? 

A. More generally, yes. 

Q. If they are not to be misused, the use of areas of interest as depicted in 

maps might facilitate tikanga resolution of issues between groups? 20 

A. I would accept that the map is a starting point, you have to start 

somewhere.  The problem we have is that where we have a map with 

extensive overlapping, it’s put everybody in a certain attitude and that 

attitude is angry and greedy, and one has to work their way out from that 

to another place where people are a lot more kind and truthful about their 25 

situation.  That is a difficult call to make.  And my criticism is that the 

overlapping policy doesn’t go all the way in assisting that journey to that 

place, it goes part way but not all the way. 

Q. At the beginning of the journey, I mean as you say you have to start 

somewhere, and am I right to infer from what you’ve just said that maps 30 

are useful to start that process? 

A. Yes. 

Q. And progress then depends on how greedy or otherwise the parties 

themselves might be from that point? 
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1020 

A. Yes.  Can I just in my case, the Office of Treaty Settlements, they were 

very, very helpful in providing the administration to encourage parties in 

overlapping claims to come together and talk.  The Office of Treaty 

Settlements in my case were always open to assisting us, for example, in 5 

confirming a venue for such meetings, facilitating the travel and 

accommodation of parties, volunteering to be present if necessary but for 

the purpose of explaining the overlapping policy.  I have no criticism at all 

about the Office of Treaty Settlements in that contribution to have made.  

But the business, the substantial business of working out the nature of 10 

the overlapping and how to resolve it was entirely left up to the parties 

that were in the room to do that.  So one of the things that I had to do was 

to say to my kin neighbours that when we come, Tūhoe, when we come 

to count our blessings I would like to count them twice but at the moment, 

looking at that map, they weren’t on my long list.   15 

Q. In describing as you have how very helpful OTS have proved to be in 

setting up the environment, I suppose, would that be the way you’d 

describe it is creating the environment in which tikanga processes might 

occur? 

A. Yes.   20 

Q. You haven’t detected any reticence or reluctance therefore on the part of 

OTS for those processes to occur? 

A. No, not at all.  They encouraged all parties to come together and 

deliberate.  I sense that the Office of Treaty Settlements did not want to 

include themselves in that debate of what is mana whenua, what is mana 25 

tangata, what is ahi kā.  It appeared to me that that was crossing the line 

for them.  And that would have – in these negotiations fundamentally it’s 

a duality, isn’t it, between parties that have different opinion.  What I’ve 

found always helpful is if there’s a third party that breaks the duality and 

then gives those two parties the longer picture, the greater picture.  And 30 

the greater picture to me is to consider post settlement relationships.  In 

that debate over Crown properties, the accent is always on who gets to 

own it, its ownership, it’s a property, its economics, which then 

overshadow the greater principle here which is whanaungatanga and 
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relationships.  And sometimes when we’re caught up and we can only 

see the trees it would be great if somebody was there to remind us where 

we are in the forest.  That was the problem I think. 

Q. So the Crown exits the forest too early? 

A. Yes.  Yes. 5 

Q. And in your opinion at the point at which issues of mana whenua become 

central? 

A. Yes.  Yes.  The value of principles, in my view, is the number of things it 

can explain.  That’s the long view, principles give you a long view, a 

far-sightedness of things.  So when one abandons principles for 10 

ownership of stuff, it does become confrontational and competitive. 

Q. When you say that and when you use the pronoun “one”, are you talking 

about groups? 

A. Yes.  Yes.  The large natural groupings that are there. 

Q. You see a role for the Crown in this setting to help the parties understand 15 

where they’ve got to in terms of their progress and really act as an 

objective spectator, well, I don’t intend to put words in your mouth but I’m 

just trying to paraphrase or get to the guts of it, that there are qualities 

associated with being disassociated with the engagement that can help 

facilitate resolution, is that the essence of it? 20 

A. I think part of our fault here is that we see the settlement as the final point.  

whereas, it is not.  There’s a post settlement world where the Crown is 

still involved and all parties are still involved but the attention and the 

focus of everybody is that settlement, almost as if “job done” there.  But it 

is not.  So there needs to be reminders to us that there is this other part 25 

that is just as important as the settlement point that we are all wanting to 

go to.  I’m not suggesting that the Crown should be leading the 

tikanga-based kōrero at all because it’s not qualified to do so and it would 

be incorrect I think for anyone at all to invite the Crown to take that view.  

But, what I am saying is that the Crown must show a greater awareness 30 

and appreciation of what that involves and have a sense when 

discussions are not about tikanga, but they have gone astray somewhere 

and to assist in bringing people back to that.  And also to take seriously 

other options that iwi may come up with in terms of resolving these things.  
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Can I just give you example is that one of my neighbours, 

Te Whakatohea, who a decade before Tūhoe went into negotiations had 

negotiated with the Crown but unfortunately at the settlement phase 

everything turned to custard for them, there was internal strife and they 

then decided not to accept the settlement.  So they went to the back of 5 

the queue and took a whole lot of time to come up again.  By that on their 

second grab at this we had already settled.  Now, there were Crown 

properties that lie between Tūhoe and Whakatohea.  The Crown invited 

us to lay claim, if we wanted to, to some of those properties to show 

interest some of those properties.  I decided that we would not until my 10 

kin neighbour Whakatohea were at a point of settlement.  So I have 

waited seven years for them to get to the point where together we can 

invite the Crown to leave the room and Tūhoe and Whakatohea come to 

settle what we are going to do with those Crown properties.  We are now 

at that stage, seven years later.  Iwi play a generational game, not a 15 

three year political cycle.  I’m willing to play the generation game.   

1030 

Q. When you suggest that the Crown requires to be open to greater kind of 

settlement options, has not the Crown been quite creative in relation to 

redress in the form of Te Urewera, the former national park? 20 

A. I’m very grateful that in the end the Crown came to consider the 

restoration of Te Urewera with Tūhoe.  It took us 10 years to get the 

Crown to that view.  In that journey, the Crown came up with a number of 

suggestions and, as we worked our way through those Crown 

suggestions over a decade and dismissed them as unworkable, when the 25 

Crown ran out of ideas basically they were then open to some Tūhoe 

ideas what we can do.  The Court may already know that when we 

entered into negotiations the general consideration was that no 

conservation area would be used for settlement, but yet that was the 

starting point for Tūhoe.  But it was I think through patience and I think 30 

through respect that we go there 10 years later.  And now the Government 

is being applauded for such a momentous and insightful way of dealing 

with land that here it is, the first in the world, the Parliament of 
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New Zealand recognising land as a living person.  And I have at all no 

angst with sharing that with the Crown.   

Q. But not ceding it entirely? 

A. Yes. 

Q. Okay.  So what you described is a Crown effort to come up with I think 5 

you use the word a number of suggestions to resolve the issues 

pertaining to redress in this regard, ultimately embracing the idea Tūhoe 

had put forward but it took too long to get there? 

1035 

A. Well, it took as long as it did.  I think my point was that the ideas and 10 

suggestions made by the Crown were set in the framework of what was 

the Crown’s ideal of a settlement.  For example, one of the ideas they put 

forward was – the first idea was, look, Tūhoe, we will give you three seats 

on the Urewera National Park.  And then it was, okay, we’ll give you four 

seats.  And then it was, hey, they got a really good system in Uluru in the 15 

Northern Territory of Australia where the indigenous people there actually 

live in the Uluru National Park and they have an equal number of seats 

on the park thing and they can use the park as their homeland, this will 

be great, this has been celebrated around the world as one of the great 

relationships between the Crown and indigenous people.  So we – it was 20 

shared with us the videos and all the pamphlets about it.  So I then sent 

six Tūhoe people over to the Northern Territory at our own cost to 

investigate that and the indigenous people there said please do not do 

this, this does not work, because the Federal Government can over veto 

anything that the State can do.  So then when we shared that with the 25 

Crown, the Crown, this is, um, okay, there’s another great idea in Canada 

in the Arctic Circle with the Inuit people, it’s great, it’s a great system 

where Treaty rights had been basically traded for services where these 

people enjoy coupons for education, health, cheap food, transport, et 

cetera, now this will work.  So then I sent more Tūhoe people to Canada 30 

to work with these indigenous people who then advises do not do this 

because if they discover oil underneath our reserve they will shift us out 

and we really should never have traded our Treaty rights for all of these 

services.  So we came back and dismissed that idea.  So you can see 
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that Crown was operating within a framework of international examples 

of how they’d dealt with indigenous people.  When they had run out of 

those ideas, only then were they open to a Tūhoe idea.  And the idea was 

this should never have been a national park.  Number two, we can be 

better caretakers of nature than the state.  Who said the state would be 5 

the best conservator?  There’s nothing in the legislation that says that you 

cannot transfer all of those obligations and duties to a tribal community.  

So having worked through the fact that Tūhoe were not going to exclude 

the general public from Te Urewera, the Crown then was open to that 

idea.  And then it worked out. 10 

Q. So the issue as you’ve been describing it is, in terms of the framework, 

really the mindset that is applied, whereas in actual fact the overarching 

policy is broad enough to comprehend the sorts of solutions that Tūhoe 

were putting forward and ultimately did? 

A. Yes.  15 

Q. And I suppose you might say that having had its eyes opened – 

A. Yes. 

Q. – a little, the Whanganui River was another example? 

A. Yes. 

Q. Where the issue or the concept was embraced. 20 

A. Yes.  And could I say, we still have a way to go but that big hurdle has 

been crossed and New Zealand is the better for it.  The Crown and iwi 

are the better for it because that big bump has been crossed.  But there’s 

a lot of other work to do which is fixing up what is the relationship between 

the Crown and iwi.  I think iwi wants a kind of a whanaungatanga 25 

friendship with the Crown.  The Crown doesn’t know what that is.  The 

Crown deals in transactional relationship much the same as I have with 

the ATM machine when I put my card in.  I don’t have a personal name 

for the ATM machine, I just put my card in and it spits out money.  That’s 

the kind of relationship the Crown has always had with iwi I think and iwi 30 

are wanting something more than that.  I do believe we’ll get there in the 

end but there has to be I think a lot more openness to that, to other ideas. 

1040 
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Q. Do you see the, I don’t know if this is the right word, but disestablishment 

of OTS and the establishment of Te Arawhiti as indicative of Crown 

intention to look to future relationships with Māori now we’re moving into 

a post settlement era? 

A. I think the creation of Te Arawhiti, I was asked by the Minister to be one 5 

of the keynote speakers at the launching of Te Arawhiti.  I took the 

opportunity to make some very ambitious statements and advice which 

hasn’t been taken into account.  But I think the intent of Te Arawhiti to 

build a bridge between iwi and Crown in a post settlement world, I think 

the intention was really good.  It is problematic at the moment because 10 

from, again just from my experience, Te Arawhiti’s still stuck at 

negotiations and it’s trying to figure out what post settlement world is 

about.  It is stuck at the moment, yeah.  But the intention to do better is 

there.  And I hope that with the assistance of iwi it can find its way forward. 

Q. Are you optimistic about that? 15 

A. At this point I am not at this point.  But it’s because I don’t see Te Arawhiti 

reaching out to iwi to help it.  It’s reaching out to other government 

agencies, it’s reaching out to itself to look for solutions, and it will not come 

up with a solution if it’s looking inside of itself.  Like, for example, it’s 

reaching out to Te Puni Kōkiri and other agencies.  They can only come 20 

up with the same stale ideas that don’t work. 

Q. In the context at the heart of this litigation, namely the overlapping claims 

policy, the Crown is reaching out to the Iwi Chairs Forum, isn’t it? 

A. Yes. 

Q. And there’s been a consultative process that is still in train.  Do you know 25 

much about – are you involved in that at all, Mr Kruger, or is Tūhoe more 

broadly involved in the ICF? 

A. No.  We have not participated in the Iwi Chairs Forum or the Iwi Leaders 

Forum only because we have got so many fires at home to put out.  But I 

have said in my affidavit that I’ve read part of the suggestions by the Iwi 30 

Chairs and I think that’s a good direction. 

Q. So in this area the Crown is reaching out appropriately to other than other 

government agencies? 

A. Yes. 
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Q. In section 4 under the heading “the Crown’s Overlapping Claims Policy” 

there’s a subheading “my Tūhoe experience with the Overlapping Claims 

Policy” and you there describe the Tūhoe journey, if you like, and you say 

that you were able to resolve some difficult and tense conversations 

yourself almost without involving the Crown at all.  And just the way – this 5 

is at paragraph 186, when I read this you say I was able to manage this 

myself without Crown involvement, I took that as you were able to 

successfully manage it and that you wanted to manage it by yourself 

without Crown involvement, is that the case? 

1045 10 

A. It is.  And I don’t want to be belittle, in that statement I did not want to 

belittle the part that OTS did contribute in terms of helping to organise 

those meetings.  That was, and I’m very thankful for that, and that was 

very critical to it.  But the substantial business that had to be talked about 

with the other party, I think that was the best way to manage it, iwi to iwi, 15 

and when the Crown is not present then I think iwi can have a greater 

degree of honesty and bluntness with each other.  Sometimes when the 

Crown is present one then perhaps has to be more tactful and more 

diplomatic because there’s an eyewitness in the room.  But when the 

Crown is not there, or anybody else is not there, iwi can rely on the 20 

whanaungatanga and the whakapapa between them to cushion what may 

be harsh, blunt statements that are made between them, and there’s a 

degree of forgiveness that can be built into that, or at least the ability to 

transcend the hurt that may be caused in that moment. 

Q. Is that the special quality, if you like, of these processes, their ability to 25 

draw on those whakapapa and whanaungatanga connections? 

A. Yes.  yes.  The pressure though is, for some of the large natural 

groupings, is that these tikanga processes usually take up a lot of time 

and a lot of effort and the effort is a lot more emotional than it is any other 

way.  And so there is the pressure of hurrying this up so I can get to own 30 

something.  And so it is not unusual for iwi to get tired and to abdicate 

using the fulness of a tikanga process.  As I’ve said, sometimes these 

things are inter-generational but when one deals with the Crown there’s 
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the pressure of getting things done by August or by December or before 

March the 31st. 

Q. So the special quality of tikanga processes can do its best work when the 

Crown is not in the room but stands to be undermined if there are time 

constraints upon it? 5 

A. Yes.   

Q. What is your view, Mr Kruger, as to whether the Crown is right to be 

concerned to conclude settlements in a timely way, for example if 

prejudice were to accrue to a group simply remaining unsettled whilst 

others have settled and the impacts of that upon, for example, their 10 

economic aspirations? 

A. Well, then the situation we have is you have a settlement and the people 

are still unsettled.  And so while you may have a deal, there’s going to be 

a generational problem that maybe the Crown doesn’t have to deal with 

but others will have to deal with.  And so here we are we’re trying to find 15 

our best way forward on these matters.  This is not at all an ambiguity but 

I think this is a test of whether we are willing or unwilling. 

1050 

Q. When you say a test of whether we are willing or unwilling, who is the 

“we” in that expression? 20 

A. Everyone.  The Crown and the large natural grouping that are claiming, 

everybody, yeah, everybody has to be willing to do this.  And the time 

pressures on everyone is there.  So, yeah. 

Q. So what we have then is really something of a trade-off, is it, between the 

prospect of inter-generational relationship issues and inter-generational 25 

economic disadvantage through iwi remaining unsettled that creates – it 

does make time an issue but that needs to be better managed, or, no, 

you tell me, is that broadly the framework? 

A. I have thought about this conundrum and I think it’s – 

Q. Conundrum, yes. 30 

A. I think we either have to improve our reality or lower our expectations.  

That’s what iwi has to do.  In order to get the deal and the settlement, you 

have to lower your expectations and accept that there will be torment that 

you will have to deal with inter-generationally.  So you make that decision.  
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If you want to improve your reality, the timeline here is irrelevant.  You will 

say to the Crown we will do this here but we’ll need to do the other stuff 

this way.  So that’s your choice, improve your reality and looking across 

settlement to post settlement and to your aspirations to be the best iwi 

that you can be to preserve your cultural identity and your relationships 5 

with your kin group – 

Q. I was just going to ask, the reality that you’re here describing is the reality 

of relationships? 

A. Well, also the reality of where you are now as opposed where you believe 

you should be.  As I said yesterday, all indigenous people are injured and 10 

hurt and are suffering from being not where they should be and not who 

they should be right now.  There is no plan or book you can go to to tell 

you how to get to the other place.  All you have is the will to go there and 

your will is improving your reality.  And accepting that that may take a 

long, long time.  Then you adjudge whether the settlement you have been 15 

offered is a hand-up or a hand grenade. 

Q. These are decisions for iwi themselves?   

A. And for Crown to take note of it.  So when the Crown offers its menu of 

options, it must have cognisance of what that may involve. 

Q. The Crown must also have cognisance of its own relationships with 20 

groups too, it’s the point you made earlier, and in that regard the Crown 

must be cognisant of its relationship with both sides of the – in fact there 

might be multiple sides in an overlapping claim context, mightn’t there? 

A. I think from the Crown view it does look like that.  From my view there are 

only two.  There’s the Crown and then there’s the iwi who are all related 25 

to each other.  It’s just that at the moment they have different opinions.  

But what needs to be noticed here is that even those claimants that are 

in disagreement or hold various positions, they are kinship organisations 

that have a really, really good chance of reconciling their differences.  And 

if that is not recognised by the Crown, then what happens is that the 30 

divisions are then exacerbated.  So for example when I was in 

negotiations it was put to me that I had 10 neighbours that had a different 

opinion, a different opinion to me.  And I said, yep, I’ll deal with that.  And 

so with rounds of discussion then those differences were dealt with, and 
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the main incentive was that relationships are much more valuable than 

the properties that we may be able to own from the Crown.  We can work 

that stuff out later but we must preserve our relationship. 

Q. Are you saying that it is not illegitimate for an iwi to look to Treaty 

settlements as a mean of supplying an economic base for future 5 

aspirations but simply not at the cost of relationships? 

A. Yes, that’s what I’m saying, yes.  If you sell that out, you don’t – you are 

no longer an iwi. 

Q. Is this the concept of imposter tikanga that you refer to in your principal 

statement? 10 

A. I would call that abdicating.  The examples of imposter tikanga is where 

there’s a disingenuousness and, yeah, there’s a disingenuousness or 

there is I think a creation of something that may have all of the looks of a 

tikanga but it has no philosophical basis for it at all. 

Q. I understand.  Philosophical basis for tika outcomes is a function not only 15 

of tikanga but historical circumstance, correct? 

A. Yes. 

Q. Is it not possible for groups to agree entirely on the content of tikanga but 

to disagree as to the historical circumstance? 

A. Yes, yes, iwi can have different versions of history.  But that does not 20 

necessarily mean that relationships then are unfixable. 

Q. Sure, but does it not have ramifications for what might be a tika outcome 

in the eyes of the respective groups? 

1100 

A. No, I do think that what is tika is going to be determined by what is the 25 

philosophical principle.  For example, if one’s principle is that honesty is 

a good virtue, we can disagree of how it’s spelt but the principle still 

stands that honesty is a good thing.  So we don’t judge it by the fact that 

we have different versions of it, different applications of it; the real 

judgement is whether the principle is good. 30 

Q. Whether something is virtuous or otherwise depends on – let’s say 

whether a particular act is virtuous or otherwise depends on the fact or 

circumstances of the act, doesn’t it? 
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A. I think the act would demonstrate one’s commitment to the principle and 

one’s interpretation (inaudible 11:01:22).  I think that’s what it would show.  

And I think it’s going to be very, very transparent when somebody or some 

group is disingenuous or not. 

Q. You mentioned an example where one group laid claim to, who shall 5 

remain anonymous but lives around Murupara – 

A. Yes.   

Q. – claimed mana whenua over an apparently uninhabitable forest being 

Kaingaroa Forest. 

A. Yes. 10 

Q. So that would be, is that abdication or is that an example of imposter 

tikanga? 

A. Well, first of all, the iwi abdicated the process of sitting down and coming 

to a resolution face-to-face with the other leaders of the other seven iwi.  

They then abandoned that mainly because their objective of claiming an 15 

exclusive association with Kaingaroa they knew that was not going to be 

achieved with a face-to-face tikanga with other iwi.  They felt that there 

was more chance of them getting through that if they took a kind of a 

judicial approach, litigation, where the Court and the law would be open 

to all of those suggestions.  If they went to an iwi forum, it will take all of 20 

two minutes to say that this is rubbish.  So they took the other way.  So it 

was an abdication in order to increase their chances of getting to the 

objective.  So what we have here is, in my view, a selfishness, self-serving 

to go that way. 

Q. That iwi ought to have fully exhausted tikanga – 25 

A. Yes. 

Q. – avenues before commencing litigation? 

A. Yes. 

Q. And how long do you think it might take before it can be said that those 

sorts of avenues are exhausted if we’re talking inter-generational 30 

resolution? 

A. It could be that.  The prize of that though is justice, peace and truth. 

Q. I understand. 

A. Yeah, that’s the prize.  Which you will not get from going the other way. 
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Q. If you go the other way, would you run the risk that the Court might, for 

example in that case, agree with the claimant in the Kaingaroa example 

yet your iwi and others would never regard that as legitimate, the 

outcome? 

A. Yes. 5 

Q. Would you say that such an outcome is hollow? 

A. Yes.  

Q. Would you say that such an outcome would have adverse impacts, 

enduring adverse impacts on the relationships between that group and 

yours and others? 10 

A. Yes.  But the healing I think that all iwi look at from the colonising 

experience, the healing starts with stopping the damage from I think, 

yeah, stopping the damage from controlling your life, the lives of iwi. 

Q. The damage being? 

A. Well, the damage being the grief and the loss and the powerlessness, 15 

that’s where iwi has to go to stop the damage, and then from there you 

can start healing.  And that’s not an easy thing to do because I think many 

of us accept the damage and we accept living in that environment of 

injustice and we’re so familiar with it that we give it a nodding hello when 

we see it every morning.  It’s a terrible state to be in and iwi needs help 20 

from each other to do it.  I don’t believe that it is tenable for iwi to ask the 

Crown through settlements to deliver justice.  It cannot.  Afterall, in this 

sitting I think we all understand the Court – the Court understands and iwi 

understand that the Crown is the perpetuator of the injustice.  You cannot 

go to the perpetuator of the injustice for justice.  You have to find that 25 

amongst yourselves, amongst iwi, and all I’m saying is that, one, the 

Crown recognises that and does as much as it can to assist iwi to do that.  

And justice would take root after settlement. 

Q. We started down that path by my asking you about how tika outcomes 

are rooted not only in the tikanga concepts and philosophy but applied to 30 

a particular set of facts, historical fact. 

A. Yes. 

Q. And I suppose the Kaingaroa example might be quite an extreme one.  In 

the context of central Tāmaki Makaurau which was far inhabitable – 



1860 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

A. Yes. 

Q. – and densely inhabited, might not the potential for disagreement about 

historical events be significant in shaping groups’ views about what is 

tika? 

A. The thing about the claims process is that it must be seen in the whole 5 

continuity of history from 1840 to 2021.  And one must appreciate how 

things have evolved, how things have changed, how relationships have 

now evolved from 1840 to now.  And so when examining what was going 

on in 1840 and trying to find that semblance in 2021, and we can’t, 

because it’s different, we must not make a judgement then that one of 10 

them is lying.  Is 1840 lying or is 2021 lying?  No, no, what we’re observing 

is humanity in progress, evolution – 

Q. Sorry, we’re observing humanity? 

A. In progress.  

Q. In progress, thank you. 15 

1110 

A. Yes.  Lives being lived.  And that it’s quite conceivably that what was 

observed in 1840 was the truth in 1840.  But in 2021 it is not like that 

anymore but it has evolved.  Let’s not say that one of them is the truth 

and one of them is a lie.  But it is the continuum of growth and 20 

development.  Here’s my example that I have been Tūhoe, and when I 

use the word “I” I’m talking about my people.  I have been Tūhoe for 600 

years.  I was something else in the previous 600 years.  I had a different 

name, I had different whakapapa connections.  I had a whole host of 

different names for my hapū.  And then the previous 600 years to that I 25 

was somebody else as well.  I have no security, sitting here in this 

courtroom I have no security at all that Tūhoe will be Tūhoe in the next 

600 years.  the leaders of Tūhoe in 50 years’ time could decide if they’ve 

had enough with that name, with that idea, with that notion of being 

Tūhoe, and they want to be something else, that is entirely possible.  But 30 

the principle that I am representing is not the brand Tūhoe but is the idea 

of collectivism, the idea of caring for each other and having 

responsibilities to each other, to the land, to the environment.  Now that’s 

the principle that I’m living for, not the brand Tūhoe. 
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Q. And those relationships you’re saying evolve and are in a constant state 

of evolution? 

A. Yes.  So I might – someone might say that they don’t support the Tūhoe 

settlement because they are viewing themselves as Hapūoneone which 

was our other name over 600 years ago.  so I may have a number of hapū 5 

then say: “no, I’m not Tūhoe, I’m Ngā Pōtiki, I’m Hapūoneone, I’m Te Tini-

ō-Toi and these Tūhoes are all liars and they’re all fake.”  And then my 

argument is we’re not a different country and we’re not a different people, 

we’re all one and the same, this is the transition.  Yeah.  

Q. And just sort of relating what you’ve said to what we agreed earlier was 10 

something of a theme of your evidence, namely the requirement for the 

Crown to look to the future and to future relationships, I’ll start perhaps 

with an obvious proposition, providing settlement redress is a starting 

point for that? 

A. Yes. 15 

Q. But the group that the Crown is settling with in 2021 is not the group that 

existed in 1840, circumstances have changed.  You agree that the 

appropriate lens through which to start looking to create a relationship 

into the future might be with the relationship that exists with groups today? 

1115 20 

A. It certainly has to recognise that it’s with a group today but the group today 

is representative of all of the ideals and the hopes and the dreams and 

aspirations that were there in 1840 as well.  They, the people of today are 

the product of all of that history, they must not be seen as separate from 

that and alien to all of that but that.  I think part of the settlement that the 25 

Crown is, has a blind spot to, is its honour in post settlement and the fact 

that it does, the Crown does not fully and properly describe the kind of 

relationship that an honourable Crown would want with an iwi.  It just says: 

“I want to fix up my mess and I want to be honourable,” but the discussion 

of what that means in a post-settlement world has not been up for 30 

discussion and I think iwi would be interested in what that means, what is 

a trusting, confident and honourable relationship because it requires both 

parties to be honourable.  But there is no discussion about that and I think 

having that as part of your negotiations would be a great thing and I think 
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it would properly put the Overlapping Claims Policy in better light and it 

would give it I think a lot more heart, I think. 

Q. In your opinion, the Crown would be right to, when it settles with the 

group, to understand it is settling with the group that exists at 2021 

bearing in mind that the group that exists at 2021 is a function of its history 5 

and its relationships prior? 

A. Yes. 

Q. And those relationships prior, pre-existing, if I understand Mr Tāwhiao’s 

evidence correctly, are matters that all contribute to the identity of a 

group? 10 

A. Yes. 

Q. And that is true of a range of interests, whether they be mana whenua 

interests or otherwise? 

A. Yes. 

Q. Is it the relationship between interests and identity with the mana whenua 15 

or other kinds of interests and identity that in your opinion sometimes 

makes these issues so intractable as between groups, when you’re 

talking about – I’ll leave it, you were about to say something but I hadn’t 

finished but that’s fine. 

A. Yeah I think I just wanted to say that it’s those cultural identiies and those 20 

relationships that are put in jeopardy and those are the things I think that 

should be valued in the whole negotiations and settlement process.  They 

are put in jeopardy.  I don’t believe that the system has deliberately done 

that, but I think it has come about and the system of negotiation doesn’t 

know what to do about it.  I think we all recognise that we cause tensions, 25 

I mean the system of negotiations and settlement have caused that to 

happen but we stare at it and none of us know what to do about it and so 

we’re all looking for divine intervention, for someone to come up with 

something but what we are looking at is the cultural identity which all New 

Zealanders are suffering from and wanting a cultural identity.  We’ve tried 30 

gumboots and hokey pokey and rugby, black singlets, gum – we’ve tried 

the whole lot, we’re even at that very very poor state where the Sky Tower 

now is looking like an icon, please don’t, and but all of New Zealand is 

wanting a strong sense of belonging and connection.  And so in this 
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microcosm of Treaty settlements, we’re putting the most valuable thing in 

jeopardy and it is our moral duty and objective to find ways in which to 

protect that and I think to inform ourselves, while there is a commercial 

and economic aspect to these negotiations, which we can’t cast out and 

throw away, but we must do our very best that it does not erode those 5 

relationships.  Those relationships are not just important for the iwi 

concerned but for all New Zealand, it’s important for all of that.  So, I’m 

afraid I don’t have a magic potion on me for that, so simply I’m just sharing 

my experience, not at all to say: “well it’s so and so’s fault,” but I think to 

urge, to urge all of us to be I think a lot more serious and committed about 10 

how do we find the solutions here and it is my opinion that the policy of 

overlapping can do much better than it can at the moment. 

Q. I take it from all of this Mr Kruger that you would disagree wholeheartedly 

with the proposition that the Crown could disregard tikanga implications 

of redress on account of the fact that redress might be commercial 15 

redress? 

A. Yes. 

Q. Commercial redress, cultural redress, these are concepts that have no 

distinction in tikanga? 

A. Yes that’s right. 20 

Q. Do you subscribe to the view that any kind of property vesting in a 

settlement context could connote or indicate mana whenua? 

A. Yes, yes, of course – yes it is. 

Q. Some iwi might rely upon that distinction though to say that when it comes 

to commercial redress, mana whenua can be put to one side.  Would that 25 

be abdication or imposter tikanga? 

A. That is something really great for iwi to debate and discuss that, yes. 

Q. I’m sorry, I didn’t quite hear your answer? 

A. That is a great topic and theme for iwi in negotiations to debate and to 

discuss and to come up with a resolution on that. 30 

Q. Do you have a view on it? 

A. Yes. 

Q. What’s your view? 
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A. Well I’m trying not to cross the boundary of then appearing to know 

anything at all about Tāmaki, Tāmaki issues.  In – so I always go back to 

my experience around the commercial and cultural redress areas, so.  To 

start off with Tūhoe had over 30 claims that we were to take to the Tribunal 

for the negotiations.  It was an impossible task, so we spent a few years 5 

trying to summarise them and so we came down to three points that I was 

asked to negotiate upon.  The first one was that the return of Te Urewera 

to Tūhoe management and control.  The word was never used, 

“ownership” was never used.  It was Te Urewera to be returned to Tūhoe 

management and control.  The second point was that encapsulated a lot 10 

of our claims was that the Crown had to recognise Tūhoe mana motuhake 

which was our ambition for maximum autonomy and to destroy 

dependency on the Crown.  The Crown had to acknowledge that is a fair 

and legitimate objective which they would support.  And the third thing 

was, seven years ago, if 170 million is the maximum that the Crown was 15 

to consider then Tūhoe were eligible for that.  So those were the three 

things but of the important, the most important one was the cultural part 

of Te Urewera.  My instructions were: “do not come back with two of those 

three, do not come back with one, you have to come back with three and 

if Te Urewera is not possible, then we don’t have a deal.”  So, under those 20 

instructions it was really clear.  So, in answer to your question, they have 

a commercial aspect and they have a cultural aspect.  So for Tūhoe, the 

connection between themselves and their homeland and recognising that 

everything that is Tūhoe comes from that land, our language, our 

literature, our future, our past comes from that, 170 million ain’t gonna cut 25 

it.  So this is what all iwi in negotiations have to consider.  Why I go back 

to Te Urewera example is because the Tāmaki area is quite different than 

– because largely your rohe is now private property and that, and so the 

commercial stuff has far greater meaning in Tāmaki than anything else 

now, in my view.  And that’s why I hesitate to give an opinion because the 30 

circumstances are slightly different but I’m just fortunate than when our 

lands were confiscated and taken by the Crown, they put it into a national 

park and prevented commercial corruption of it.  So if I took out a map for 

this Court of what Te Urewera and Tūhoe looked like in 1814, it would be 
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exactly the same map in 2021.  I am very grateful and very appreciative 

of my circumstance that my rohe is generally intact and in my rohe, I am 

the majority population.  If I had to run a referendum tomorrow, I would 

win, whatever the topic is.  In my settlement, I have airspace control, I am 

responsible for the ground, the streams, the lakes, the forest.  Generally 5 

my rohe is intact, this is not the case in Tāmaki and so the importance of 

the commercial transactions here and that would, in my view, would 

somehow shape what kind of relationship you would have with the Crown, 

quite different from my one. 

COURT ADJOURNS: 11.30 AM 10 
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COURT RESUMES: 11.46 AM 

CROSS-EXAMINATION CONTINUES:  MR ALLAN 

Q. Mr Kruger, I found our exchange this morning fascinating and edifying to 

the point where actually I don’t have any further questions of you.  But 

thank you for your time. 5 

A. Thank you. 

CROSS-EXAMINATION:  MS COATES 

Q. Tēnā koe, e te rangatira.  Ko Ms Coates tōku ingoa, ko te roia mo Te 

Ākitai Waiohua.   

MS COATES ADDRESSES THE COURT (11:47:42) 10 

CROSS-EXAMINATION CONTINUES:  MS COATES 

Q. Mr Kruger, in your evidence you talk a little bit about your life working for 

your hapū and living in Tūhoe.  Is it accurate to say that your main 

experience and knowledge and expertise comes from that Tūhoe tikanga 

base context? 15 

A. Yes. 

Q. And you, in cross-examination with my learned friend, you recognised 

that the Tāmaki context is quite different? 

A. Yes. 

Q. And one example of that is at least now it’s all in private property, is that… 20 

A. Yes. 

Q. And in terms of some of the other differences, it would be accurate to 

describe Tūhoe, noting I’m not sure who’s been there, I’m from the Bay 

of Plenty myself so I’m relatively familiar, but it’s geographically isolated, 

isn’t it? 25 

A. Yes, yes, some would say, yeah.  

Q. And Tūhoe had little contact with early European settlers or at least that 

came later than for parts of the rest of the country, is that right? 

A. No.  Contact was a little bit later than I would say than most iwi but Tūhoe 

preferred to deal with Pākehā through another iwi.  For example, we did 30 
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trading with Pākehā but through the Hauraki tribes and through the 

Tai Tokerau tribes and through Kahungunu.  So we have a history where 

we traded but through Hauraki and Ngai Pāoa iwi.   

Q. And is that partly because of the geographic isolation, they were closer, 

or… 5 

A. No, we were quite suspicious people.  We felt the ill-will. 

Q. Felt the ill-will. 

A. Yeah. 

Q. And so quite different to the context here where Pākehā were being 

welcomed and gifted land and being invited in to trade and set up a city, 10 

that context is quite different, isn’t it? 

A. Quite different, yes. 

Q. And you mentioned that you would win a referenda so the population up 

in Tūhoe has always been predominantly Māori, hasn’t it? 

A. Yes, yes. 15 

Q. And of course there’s, noting I’m not denigrating Murupara at all, but 

there’s no major towns or cities in the area, is there? 

A. No.  Our biggest town would be Tāneatua. 

Q. Kia ora.  And in terms of other iwi around there, there were clearly 

overlapping areas and other iwi around, but the relative area was less 20 

kind of compressed than it might be up here in Tāmaki, is that accurate? 

A. Yes, yeah. 

Q. And so when I think of Central Tāmaki and Tūhoe, there probably isn’t 

much greater contrast in terms of at least some of the key things that 

we’ve just traversed, would you agree with that? 25 

A. I would agree that geographically, physically, it’s quite different, and the 

colonial experience is quite different, yes. 

Q. In terms of the implications of that, you mention that that might have an 

implication in terms of redress and how you might look at that.  Would 

that also potentially have an implication in terms of tikanga and the 30 

tikanga of the different iwi? 

A. Well, I think once we raise tikanga as an issue it’s important then to note 

there is the ideology which is the practice of tikanga, how it’s being 

applied, and the situation and the circumstance of it and where that 
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tikanga stems from.  And I think I’ve said that where I may be bringing 

value in this court is to talk about the connection between the 

philosophical basis of the tikanga as it applies to – as it affects tikanga.  

How the tikanga is practised and applied in Tāmaki, I would not even 

venture to go there and say, well, I know something about that.  I do not. 5 

Q. So you recognise regional variations but that’s that difference between 

the fundamental principles and their particular practice in particular 

regional places? 

A. Yes. 

Q. So you would of course not claim, and you mentioned you weren’t an 10 

expert in tikanga, oh in Tāmaki sort of customary history. 

A. Yes. 

Q. And I represent Te Ākitai and you of course wouldn’t claim to be an expert 

in Te Ākitai tikanga, whakapapa or history, is that right? 

A. No, I would not. 15 

Q. You mentioned a number of times that your value-add is more at that 

philosophical tikanga base level.  But in part of your evidence you do go 

on to make a number of conclusions about how that applies in Tāmaki.  

So it’s not that you don’t avoid doing that, is that right? 

A. My observation and conclusion is based on that connection between the 20 

philosophical base and the tikanga where I’ve tracked that from the 

philosophy to the ideology and said, well, this is what makes sense if you 

follow that, follow that logic, this is what makes sense in my view. 

Q. And in terms of what you looked at to be able to apply that logic to the 

situation in Tāmaki, you would acknowledge that that hasn’t been done, 25 

or that’s been done without an in-depth knowledge of the Tāmaki 

situation? 

A. Without an in-depth knowledge around the application of that tikanga and 

how it has evolved, yes, that’s true. 

Q. One of the things I asked Mr Tāwhiao when I was cross-examining him I 30 

asked him whether if the roles were reversed and someone from Te Ākitai 

came down to Tūhoe area and started making conclusions around the 

application of mana whenua or lack thereof in that place, what would he 

feel, and he said offended.  How would you answer the same question? 
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A. If – 

Q. And that context is obviously Tauranga and not Tūhoe. 

A. Yes, yes.  Well if that person was invited by me to be there I would not 

feel offended.   

Q. But if, for example, there were a number of groups that didn’t invite you 5 

to do that, you can appreciate that they might be offended by you making 

comments on their lack of mana whenua in this place? 

A. I can see that, yes. 

Q. In terms of some of the – I wanted to ask you a few questions on tikanga 

and one of the things that you talk about is take and you emphasise 10 

responsibilities in respect of the land instead of rights and how rights is a 

Pākehā concept, is that right? 

A. Yes. 

Q. A question of clarification around that.  You say that take gives rise to 

responsibilities and those aren’t mutually exclusive and a group can claim 15 

responsibilities and connections by different take, so you can have 

multiple different take to the land.  Can more than one group have 

responsibilities and take to one piece of whenua? 

A. Yes, they can be shared, yes.  There can be shared responsibilities. 

Q. So shared responsibilities, you can have multiple take to the land, and my 20 

understanding with your exchange with Mr Mahuika yesterday though is 

that of course if you have multiple take it can strengthen your relationship 

with the land? 

A. Yes. 

Q. Now Mr Mahuika yesterday slightly stole my thunder with some of my 25 

questions around the CNI thanks to the wonderful 48 hour document 

disclosure rule.  Twenty-four, sorry.  But I did want to ask you a few 

questions in respect of that settlement.  So were you the – and I 

understand you were the Tūhoe negotiator for the individual settlement, 

were you also the Tūhoe negotiator for the CNI settlement? 30 

A. Yes. 

Q. So you’re intimately sort of familiar and involved with that settlement as 

well? 

A. Yes. 
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Q. So just to paint a bit of the background context, so the context to that 

particular settlement was there is a large chunk of Crown-owned forest in 

the Central North Island, is that right? 

A. Yes. 

Q. And it includes a number of different forests, including the Kaingaroa as 5 

one of the major ones, is that correct? 

A. I think there were a number of blocks but it’s all known as the Kaingaroa. 

Q. And there’s eight different iwi that claim interests in those, aren’t there? 

A. Yes. 

Q. And you were admirably far too polite to name the names of some of the 10 

iwi but their documents are on the record and so I will probably mention 

some of the names of the iwi but feel free to do a Voldemort and – 

A. Okay. 

Q. – the iwi that must not be named can be referenced in that way if needed.  

So those iwi are Ngāti Manawa, Ngāti Rangitihi, Ngāti Tūwharetoa, Ngāti 15 

Whakaue, Ngāti Whare, Raukawa and affiliate Te Arawa iwi hapū as well 

as Tūhoe, is that right? 

A. Yes. 

Q. And the deed of settlement in respect of the CNI lands was signed in June 

2008? 20 

A. Yes. 

Q. And the legislation came into effect in September 2008? 

A. Yes. 

Q. And the main effect of the settlement was to transfer that large Crown 

forest effectively back to Māori or those particular eight iwi, is that right? 25 

A. It was the transfer of the accumulated funds that the Crown had been 

collecting from rentals.  So the forest is leased to a private company.  

They literally, well they do own all of the trees but they’ve leased all of the 

land.  So the accumulated funds that the Crown had been collecting the 

Crown needed to understand and know for sure who were the inheritors 30 

of that fund.  So that’s what was distributed first and foremost was the 

fund.  And then after that was the rationalising of the shares in the land 

that the iwi would have and locating where the share was going to be, the 



1871 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

actual blocks, and the measurement and the metrics of those blocks.  

That was where the problem started. 

Q. And the idea ultimately being that you’ll not only get the, noting that 

there’s a lease on top, not only get the money back but also the ownership 

of the land back as well? 5 

A. Yes. 

1200 

Q. And it was agreed and given legislative effect that the permanent 

allocation of the forest would be done on the basis of mana whenua? 

A. Yes. 10 

Q. And in accordance with tikanga, the language was? 

A. Yes. 

Q. And were you supportive of that process? 

A. Yes. 

Q. And so you’re supportive generally of the idea of there being a tikanga-15 

based resolution where possible? 

A. Yes. 

Q. And there were other relevant principles that I think were mentioned in 

the settlement that includes not only promoting and enhancing the mana 

and integrity of all iwi but also of being open and transparent, promoting 20 

whanaungatanga, manaakitanga and kotahitanga and also recognising 

the desirability of post-settlement collaboration, do those sound familiar? 

A. Yes. 

Q. So those are all just taken from the schedule 2 of the legislation.  So 

instead of the Crown making a decision about allocation, was this one of 25 

the first times that you’re aware of that they said: “you iwi, you sort it out 

amongst yourselves as to how you’re going to allocate it”? 

A. Yes. 

Q. And that process, there was I think a four step, well three step process 

that was first to identify your interests, then meet kanohi ki te kanohi, if 30 

that didn’t work then it would be mediation and adjudication, is that right? 

A. Yes. 

Q. And that forest is broken up into a number of different blocks and in some 

blocks agreement was reached? 
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A. Yes, the – can I just take us back a little bit.  When it came to the 

distribution of the accumulated funds, there was a bit of a problem there 

because during that time, Ngāti Manawa and Ngāti Whare were in 

negotiations with their chief claims with the Crown and at that point, they 

were dissatisfied with the Crown’s offer and the Crown was not moving at 5 

all on their quantum offer to those two iwi and so we required their consent 

for the allocation of the funds and they said they were not prepared to 

consent to our allocation model for Kaingaroa because they were in 

dispute with the Crown.  So, this was the first time that other iwi then 

reached into their own pocket and then gave money to Ngāti Whare and 10 

Ngāti Manawa to bring their quantum up to a satisfactory level where they 

would settle with the Crown and knowing that the deficit that they were 

dearly after was going to be made up from the Kaingaroa Forest.  Now 

that was the first case of other iwi unconditionally giving something of their 

own to another iwi.  Now we’re not talking about hundreds of thousands, 15 

we’re talking about millions of dollars. 

Q. And that was done effectively so that Ngāti Manawa – 

A. And Ngati – 

Q. – would park – and Ngāti Whare would park their CNI things to be 

resolved at a later date? 20 

A. No, they would agree then (inaudible 12:03:18) of the funds to everybody.  

And then settle their claims with the Crown, their other cultural claims with 

the Crown.  So that freed that up, that basically did two things; allowed 

them to settle with the Crown and then allowed the distribution of funds 

to proceed with Kaingaroa. 25 

Q. And so that distribution of funds was just what was being held – 

A. Yes. 

Q. – and then separate to that is the ongoing distribution of funds? 

A. Yes. 

Q. So there’s a two stage process, is that right? 30 

A. Yes. 

Q. And that initial distribution was done on the basis of population, I 

understand? 
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A. That was just one of the criteria.  The other criteria was historic, historical 

association and affiliation.  The other one was, took into account previous 

treaties and understandings (inaudible 12:04:20) with the Crown.  So 

Tūhoe was the only iwi, I think, in that group that had not had any kind of 

arrangement settlement with the Crown at all.  So that was taken into 5 

account as well, yeah. 

Q. So at that stage, Tuhoe was unsettled? 

A. Yes. 

Q. Ultimately the matter ended up in arbitration didn’t it? 

A. Yes, it was shock horror for all of us because we thought that the kanohi 10 

ki te kanohi rangatira ki te rangatira would work.  There was an attitude 

amongst everybody that that’s naturally where we would go and we would 

honour that process.  It did not turn out that way and so it was Ngāti 

Manawa really and supported by some of the Te Arawa affiliates that took 

us to an adjudication process. 15 

Q. And that was because they were claiming an exclusive mana whenua 

interest in a number of the blocks, weren’t they? 

A. Yes. 

Q. And other iwi, Tūhoe included, disagreed with that position of exclusivity? 

A. Yes. 20 

Q. And was the Tūhoe position in summary, and this is what I picked up from 

the conversation that you had yesterday with Mr Mahuika, the 

conversation was that exclusivity wasn’t appropriate in respect of 

Kaingaroa because of the nature of the landscape and the Tūhoe position 

was that there was no ahi kā roa and therefore no mana whenua in that 25 

exclusive sense? 

A. Yes. 

Q. Just in terms of that, ultimately you’ve got two different positions on mana 

whenua based on the different landscape.  It’s obviously first as a 

proposition, possible for there to be different perspectives on mana 30 

whenua isn’t there? 

A. No, there was no disagreement, there was no disagreement at all about 

the nature of mana whenua.  It came really right down to tactics, it was 

really a tactical call about how Ngāti Manawa could achieve its objective 
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of claiming exclusivity.  They did not argue that the mana whenua process 

and philosophy and ideology was incorrect.   

Q. But they draw differing conclusions about mana whenua in terms of its 

application in relation to the Kaingaroa Forest? 

A. How would you mean that? 5 

Q. So for example, I just, if we can bring up the actual arbitration decision 

just because it articulates it better than me which is at 348.32459.  No 

sorry that’s not it, if you go back and go up sorry, I do have it here.  Ah 

yes that’s the one, so if you can go to 31679.  Can we just control F the 

word “differing views”?  Oh sorry you’re in the wrong dec – so this is the 10 

summary of the decision, there’s a fuller arbitration decision if you go up?  

Apologies Mr Kruger, we’re just locating – if you go up it’s.  Up again, up 

again, oh no go down sorry.  Yeah the findings of the adjudication panel, 

yeah that’s the one.  So if we can try now 31679.  And if we can go to the 

paragraph where it says: “however the differing views.”  So, here they’re 15 

talking about the different landscape and they’re talking about the 

differing views being important because: “in the context of the mana 

whenua test, it was apparent that different iwi drew different conclusions 

about the exercise of mana whenua based on their perspectives of the 

whenua.  In fact, many of the issues raised about mana whenua were 20 

derived from and inevitably related to how iwi saw the whenua in the 

Kaingaroa.  In a very real sense, the state of mana whenua hinged upon 

perceptions about the state of the whenua.”  And I think we’re not in 

disagreement in terms of everyone agreed generally with the idea of what 

mana whenua means and where it derives. 25 

A. Mhm. 

Q. But can have different conclusions about how it applies in a different 

place, is that right? 

A. Yes.  I get what you mean, yes.  Can I just say that the mana whenua test 

that was applied was the adjudication panel’s test.  It was not a test that 30 

was designed by the eight iwi. 

Q. Right. 

A. So they applied that test. 

1210 
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Q. Would you accept though that based on that paragraph, that there were 

different views about how mana whenua applied to the land in that 

particular case?  That is, it feels that the position between Ngati Manawa 

which they would say is grounded in tikanga, and you may disagree with 

them, and your views were just different? 5 

A. Yeah okay, yes, all right. 

Q. And in that respect, in terms of whether one is more tika than the other, 

what happens there, do you think that one is more tika than the other? 

A. Yes I do.  This was borne out by the fact that when all of the other iwi 

disagreed with Ngati Manawa, they then took the adjudication panel view 10 

in order, again in my view, they could see that a kanohi ki te kanohi, a 

rangatira to rangatira, tikanga-based, was not going to serve the purpose 

of their argument and when you abdicate that process, when you 

abandon the tikanga process, you go to an adjudication panel process.  

That straight away I think reveals, reveals that you are here from a tikanga 15 

point of view.  

Q. In terms of what – so can you just remind us who were the people sitting 

on the arbitration panel? 

A. I think it was Moana Jackson, I think Tahu Potiki was another one and – 

Q. Was it Wayne Ngata? 20 

A. – Wayne Ngata, yes. 

Q. Would you consider those people to be rangatira or tikanga experts? 

A. Those people I think were agreed upon by everybody because they had 

both the experience of knowing an adjudication process more than we – 

this was an adjudication process so we were wanting to appoint people 25 

with that experience, not to be tikanga experts as such.  Okay, it’s a bit 

like my position in this Court.  

Q. As in they’re here to – well you’re here as a tikanga expert, which I think 

is different. 

A. Yes, yeah. 30 

Q. But they were there more to adjudicate the differing perspectives of the 

people or groups that were involved? 

A. Yes. 
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Q. In terms of their findings though, they, if we go to 31665, and the sentence 

that starts: “that even though.”  Oh no sorry if we start with: “analogies are 

often a blunt method”, aroha mai.  I think it’s right at the top.  Ultimately 

the arbitration panel came down on the side of Ngāti Manawa didn’t they, 

in respect of they’re able to be mana whenua and exclusive mana whenua 5 

in parts, in relation to parts of the Kaingaroa Forest? 

A. No, there was no exclusivity.  They had a system of medial and minimum 

and I forget what the other word is, that they used.  So, there was no block 

where it was exclusively allocated to one group.  They came up with a 

percentages system which then on appeal was found to be not good.   10 

Q. So they came up with three degrees of mana whenua – 

A. Yes. 

Q. – thing didn’t they.  So they had substantive interest, medial interest and 

limited interest? 

A. Yes. 15 

Q. And then they ranked those four to one I think in terms of a weighting? 

A. Yes that’s right. 

Q. In terms of this paragraph here where they say: “analogies are often a 

blunt method of explanation but one may hopefully suffice in this case.  

The maunga which every iwi cherish as part of the identity and belonging 20 

are often barren and inhospitable to human habitation.  No iwi claim that 

for this reason that mana whenua does not reach to the mountaintop.  

Desolation or barrenness in themselves do not (inaudible 12:14:58) you 

preclude the possibility of mana whenua.”  And I understand they made 

that argument because there were some groups that were arguing mana 25 

whenua wasn’t possible because of the barrenness of the terrain, is that 

your understanding or is – 

A. No, mana whenua described as ahi kā was not possible.  So – 

Q. But other forms of mana whenua were? 

A. Yeah but other forms of mana whenua is possible, mainly ahi mātaotao 30 

or ahi tahutahu was possible, yeah. 

Q. In terms of the take that they mentioned, if we could just go to 31663.  So 

they identified a number of principles from the kōrero given to us, so that 

was based on the take and so you’ve got one or a list there, the principle 
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of identified land or sites, the principle of ancestral connection, the 

principle of war and peace, so that’s drawing on take raupatu, the 

principle of unbroken occupation, the principle of unbroken or regular use, 

the principle of permitted use or occupation, the principle of joint use or 

occupation.  Did you agree with the way that they characterised those 5 

and my sense is that you didn’t – 

A. No. 

Q. – based on your answer before? 

A. Yes, that’s right, yes.  So this is an example of how the adjudication panel 

I think extended the criteria of the take, take whenua.  So this is their 10 

extensions of those things in order to assist them to come out with their 

conclusions and summary.  In essence, that we thought that these were 

not useful at all, or some of these. 

Q. So which ones wouldn’t be useful? 

A. Those ones there and the principle of joint use and occupation, the 15 

principle of permitted use and occupation and the principle of unbroken 

or regular use because those things are very very difficult to ascertain.  

The material evidence of that was very very difficult then to find evidence 

and proof of that.  And that basically then lived with the opinion of the 

judication panel and the adjudication panel, can I add, was not receiving 20 

any questions after their findings.   

Q. Right so they heard all of the evidence and then came up with this 

effectively and you disagreed with the way that they had articulated it? 

A. Yeah and that was not to be litigated.  Once they gave their view, they 

were not open to any more discussions or questions. 25 

Q. And what the adjudication panel did, so they listed a number of those 

different principles they’re calling them but it sounds like in each of them, 

they’re drawing on different ideas of take. 

A. Yes. 

Q. They went on to say: “in our view these principles are the criteria that 30 

need to be met in order to satisfy the mana whenua test.  We reach that 

conclusion because it became obvious throughout the kōrero that the way 

in which mana whenua might first be acquired and then sustained 

depended upon a complex rather than just one in isolation.  Thus for 
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example while association through a named ancestor was obviously 

crucial, it’s equally crucial that the association should be substantially 

enhanced in some practical and effective way.”  So they’re trying to come 

up with a list of things based on what they heard, didn’t they? 

A. Partly based on what they heard but they also use some of the, what they 5 

gleaned were lessons from the Native Land Court and the Māori Land 

Court which had previously tried to wrestle with this whole ownership 

thing of Kaingaroa.  So they sourced some of their ideas from there as 

well, which offended many of us because from the start, we made it clear 

to this adjudication panel that for many of these iwi, we held no respect 10 

at all for the way in which the Native Land Court and the Māori Land Court 

previously had tried to deal and manage with this question.  Yet they went 

back and used some of those, some of those things. 

Q. One of the other things that the adjudication panel does and I’m interested 

in your opinion on this, is that they go on to say that while that list is not, 15 

that is not exclusive so that there can be other take, they say each iwi 

need to illustrate one or more of the above principles to establish mana 

in the land.  So it’s possible that only one of those principles is drawn 

upon to equal mana – 

A. Yes. 20 

Q. – and would you disagree with that? 

A. Vehemently. 

1220 

Q. Just as a sort of a side question that I’m interested in. 

A. Yes. 25 

Q. In terms of ahi kā roa and ahi tahutahu, can ahi tahutahu exist in 

conjunction with a different group having ahi kā roa, or can ahi tahutahu 

only exist in land that no one has ahi kā roa over? 

A. It’s kind of a default position, so that if you haven’t got ahi kā roa then the 

suggestion is do you now claim ahi tahutahu.  In some iwi they call it 30 

ahi teretere.  The metaphor here is that these fires are either not burning 

hot but they are occasional fires.  And if it’s – if your attachment and 

connection to the land is only occasional, then that must be – that’s the 

right principle and concept for it, ahi teretere or ahi tahutahu.  If it’s not 
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that, then the next default position is it may be ahi mātaotao meaning you 

do have this connection but it’s rather cold, it’s worn out.  But the 

significant thing here is that it’s not called ahi weto which means the fire 

is completely extinguished.  The term clearly says it’s cold which then 

says it can be relit.  You know, so it doesn’t say you’re gone, that’s it, you 5 

have no chance at all.  Ahi mātaotao just means it’s a cold fire which can 

with effort over time you can relight it can become an ahi kā roa in time. 

Q. One thing I’m particularly interested in because a rohe of iwi can be large 

and you don’t occupy all of it in terms of physical occupation so you might 

occupy a, you know, a pā or a marae or a village but you would say that 10 

your mana extends outward from that.  I guess what I’m interested in is 

can people have ahi tahutahu based on various different take within that 

land that isn’t dependent on the ahi kā roa of the group that’s sort of in 

that general area?  I can reframe this if that doesn’t make sense. 

A. Yeah please. 15 

Q. Okay.  So I’m thinking of – so Tūhoe for example, you’ll have particular 

settlements where you’re located physically and outward from that you 

would claim mana whenua to a certain points and then they’re shared or 

overlapping areas.  In terms of another group having interests within 

those areas, and that potentially being described as ahi tahutahu, can 20 

that only be in the areas of shared, you know, where you would recognise 

that there’s a sharedness – 

A. I see what you mean. 

Q. – or can it come into the kind of heartland effectively? 

A. No, it can’t come into the heartland.  It would be on those fringes where 25 

ahi tahutahu does denote that it is shared on both parties, for both parties.  

So even if it’s a kind of a fringe area where there are three iwi, one cannot 

claim I have ahi kā roa in this area but you only have ahi tahutahu.  The 

two concepts are quite different tiers.  So it must be ahi tahutahu for 

everyone.  So Kaingaroa was that example when we went around the 30 

room and people then narrated their histories and their oral tradition and 

associations with Kaingaroa, we found that for the majority of us we 

agreed that we only had ahi tahutahu and that in some areas we had we 

had ahi mātaotao.  Yeah. 
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1225 

Q. So you would characterise the whole of the Kaingaroa Forest as being an 

area of ahi tahutahu – 

A. Yes. 

Q. – not ahi kā roa – 5 

A. Yes. 

Q. – and so not the heartland of anyone? 

A. No. 

Q. I just wanted to take you to 31668 which is an example of how the 

Adjudication Panel – 10 

A. Yes. 

Q. – found, or made their conclusions.  So, for example, if you go to 

Headquarters. 

A. Yes. 

Q. So that was a particular block, wasn’t it? 15 

A. Yes. 

Q. And they concluded that Ngāti Manawa and Ngāti Rangitihi have proven 

mana whenua medial interests in the Headquarters Block, Te Arawa have 

limited interest and Tūwharetoa Settlement Trust and Tūhoe had no 

mana whenua interest there. 20 

A. Yes. 

Q. And so the way that the arbitration panel looked at it was that there could 

be multiple different mana whenua degrees, or degrees of mana whenua 

in a particular block, didn’t they? 

A. Yes, but again let’s agree that this is ahi tahutahu, right, because there’s 25 

no exclusivity there, yeah.  And in terms of Headquarters, I think the 

overriding consideration was geography in that the Tūwharetoa 

Settlement Trust and Tūhoe were more distant away from that block than 

Rangitihi and Ngāti Manawa.  So proxemics was really an important issue 

in that conclusion. 30 

Q. The panel did though, didn’t they, find that there could be areas of 

exclusivity within the Kaingaroa? 
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A. I don’t recall them adjudicating in that way.  They may have held that 

opinion but in terms of the conclusions there was nothing in there that 

actually I think expressed that in reality. 

Q. So I can take you to the paragraph if needed but I think they do say that 

there’s the possibility of exclusive mana whenua within this space but the 5 

way that they concluded things – 

A. Yes. 

Q. – was clearly that there’s multiple mana whenua interest in their space? 

A. Yes. 

Q. Now an appeal was lodged, wasn’t it? 10 

A. Yes. 

Q. Against this decision.  And that appeal was primarily on the basis not of 

the actual mana whenua conclusions that they reached but on the basis 

of the fact they hadn’t converted those, so this is Ngāti Manawa taking it, 

they hadn’t converted those to practical allocations? 15 

A. Yes. 

Q. And you filed an affidavit in those proceedings, didn’t you? 

A. Yes. 

Q. And if we could just bring that up and I’ve got the page number of – I think 

it’s 348.32564.  And you were critical of, as you have been in these 20 

proceedings – 

A. Yes. 

Q. – of Ngāti Manawa’s position, weren’t you?  So at paragraph 13 you say: 

“In contrast, Ngāti Manawa’s position throughout was to seek to achieve 

an outcome that resulted in title being allocated to it.  It was focused on 25 

exclusivity in relation to land which was the antithesis of recognising other 

iwis’ mana whenua interests in the land,” is that right? 

A. Yes. 

Q. And in another paragraph, if we can go down to paragraph 16, and 

paragraph 6 of paragraph 16, noting that you’re commenting on another 30 

person at this stage, but you say: “The lands of the CNI are ancestral 

lands shared by eight iwi,” and effectively the adjudication process 

declared that as shared whenua.  And then later down at paragraph 22 

you talk about the majority of iwi seeking to revive kinship links to each 
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other to preserve future relationships.  Now the reason that these 

paragraphs struck or stuck with me is because they resonated with a 

number of arguments that the iwi here are making in terms of Ngāti 

Whātua claiming exclusivity being the antithesis of recognising the mana 

of others, there being multiple iwi that see these lands as being ancestral 5 

lands that they have a connection to, and also seeking to revive kinship 

links not only to each other but to the whenua.  In terms of your comment 

on that, would you just distinguish it on the basis that here there’s ahi kā 

roa and there there isn’t? 

A. Yes. 10 

Q. And so in that situation because of the lack of ahi kā roa you would say 

all of those things come secondary? 

A. Which things, sorry? 

1230 

Q. Sorry, the things that I’ve just pointed out, so that ancestral lands element, 15 

the reviving of kinship links and recognising the multiple mana whenua 

interests in land? 

A. That they were… 

Q. So that the main difference is just that ahi kā roa factor, is that right, and 

the difference between these lands and those lands? 20 

A. Yes, so the difference is that in Kaingaroa that was not the heartland of 

any of the eight iwi there.  But notwithstanding that, relationships and 

connections are still important even if we are talking about ahi mātaotao 

situation or ahi teretere situation.  Even though it’s not reflected in this 

document, the starting point in the CNI was that Ngāti Manawa started off 25 

with 100% exclusive that Kaingaroa was theirs, no other iwi was there.  

Then the Court may recall that it was formerly known as the VIP before it 

became the CNI and during that transition then Ngāti Manawa revised its 

position to say that 75% of it was theirs and the others could fit in to the 

residue.  Then in the middle of the CNI then they said, okay, 50%, and 30 

they gradually came down, and in this adjudication overall everybody was 

sitting at around about 20%.  Literally the ahi tahutahu conclusion was 

when you bury it all up on a graph everybody was getting, with the 

exception of Ngāti Raukawa and possibly Ngāti Rangitihi, everybody was 
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sitting at around 20%.  So that’s a big correction measure from claiming 

100% exclusivity and then coming down to 20% and now we’re still in 

litigation over it. 

Q. Unfortunately.    

A. Yes. 5 

Q. In terms of the Tūhoe deed of settlement, so Tūhoe received both 

commercial and cultural redress in relation to its own Treaty settlement, 

didn’t it? 

A. Yes. 

Q. And that includes seven cultural properties in the CNI, is that right? 10 

A. Four I think. 

Q. Four. 

A. Yeah. 

Q. Sorry.  And that includes Korokoro o te Huatahi and Waitehouhi? 

A. Yes. 15 

Q. Can you explain the significance of those sites to Tūhoe? 

A. Yes.  So we – each iwi was given the opportunity then to put forward a 

cultural claim, it certainly was within Kaingaroa.  I think Ngāti Manawa 

and Ngāti Whare were first and had put forward their claim.  This had to 

be agreed to by all eight iwi so was put forward and all the other eight iwi 20 

had a chance to comment and to discuss and debate those issues.  The 

Ngāti Manawa claims went forward and were approved.  And in doing so, 

like Tūhoe, you had to really sit forward and present your evidence.  And 

so for Tūhoe we then gave evidence that these were encampments that 

were used by Tūhoe people as they walked across to do trading with 25 

Tūwharetoa and with Tainui, Waikato, Maniapoto and also down to the 

Hawkes Bay, that these were well-known encampments and the names 

and the tupuna associated with them were provided and all of the other 

iwi accepted those things as true. 

Q. And Tūhoe weren’t claiming exclusivity in those particular cultural redress 30 

sites though, weren’t they? 

A. No.  No, but the result was I think as each iwi put up these cultural areas 

there was general agreement that in fact if they would agree that that iwi 

would have the strongest association with that piece of land. 
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Q. In terms of the arbitration panel’s findings, and I understand you 

disagree – 

A. Mmm. 

Q. – with them, but they found that Tūhoe have no mana whenua in the block 

in which those two sites are located, didn’t they? 5 

A. That’s right.  Which then contradicted exactly what their findings were 

where they said Tūhoe had no association but then we provided all of this 

cultural evidence which we did have association.  So, yeah. 

Q. In terms of timing, did you provide that cultural evidence to the arbitration 

panel as well? 10 

A. No.  No.  This was done internally between all of the eight iwi.  So this 

was part really of the undermining of their conclusions, exactly the point 

that you’ve made where all of the other iwi accepted our evidence of close 

association and yet the adjudication panel found that we had no 

association there. 15 

Q. And Ngāti Manawa, although they initially agreed, later withdrew their 

consent, didn’t they, in terms of Tūhoe receiving those properties? 

A. Yes, that’s right. 

Q. And so appreciating you disagree with the arbitration panel but is this an 

example where Tūhoe has received cultural redress properties in an area 20 

where a third party has held that you have no mana whenua? 

A. I don’t know who the third party would be. 

Q. Sorry, the arbitration panel. 

A. Oh.  They are – what are you, sorry, what are you suggesting? 

Q. Sorry, the question is in this particular case Tūhoe received cultural 25 

redress properties – 

A. Yes. 

Q. – in an area where the arbitration panel at least, noting you – 

A. Yes. 

Q. – disagree with the arbitration panel, has found that Tūhoe has no mana 30 

whenua. 

A. Mmm. 

Q. Is that right? 

A. Yes, that’s right, yes. 
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Q. And of course Tūhoe’s opinion was that you had sufficient historical and 

customary associations with that land to justify receiving that back, didn’t 

you? 

A. And agreed to by the other six iwi. 

Q. But not one? 5 

A. But not one. 

Q. Was it relevant to Tūhoe that Ngāti Manawa and some of the other iwi 

had received redress as well on the same basis, or was that not really 

relevant? 

A. I think it was relevant in the pursuit of a just and decent settlement 10 

between all of the iwi.  I think it was important from that point of view that 

people – that we were even-handed with each other as much as possibly 

can be. 

Q. So in terms of that comment of even-handedness, one thing that’s come 

up in the context of these hearing is that there’s been I think 92 15 

settlements that have concluded around the country and the way that the 

Crown has conducted those has been to take a bigger, broader area of 

interest approach in which people can receive cultural redress outside of 

their heartland and I think Tūhoe’s an example – 

A. Mmm. 20 

Q. – of that because it’s not in your heartland. 

A. Yes. 

Q. Ngāti Whātua is an example of that, they received properties over on the 

North Shore which they now agree is not in their heartland.  Is there an 

issue in relation to remaining – or do you see there being an issue in 25 

relation to remaining iwi that haven’t settled yet if the rules suddenly 

change and it becomes all important that heartlands concept? 

A. Well, this is the difficulty that the Crown is having in terms of its process, 

how does it deal with those issues.  And this is part of the big questions 

that you are tackling.  And really it’s a Crown issue, isn’t it, it’s a fault in 30 

their process somewhere.  But what it does is it’s creating the grief and 

the sense of loss is with the iwi. 

Q. Agree that it’s a Crown issue but it has practical impacts in terms of those 

to come potentially, doesn’t it, in that – 



1886 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

A. Yes. 

Q. – for example if Te Ākitai were not able to receive commercial redress 

properties, or they were only able to receive them in their heartland, which 

not saying that they accept that concept but if it’s located in and around 

South Auckland and there’s no properties in there, that has practical 5 

impacts, doesn’t it, for those to settle? 

A. It does.  Yes, it does. 

Q. Which is part of the factors in relation to I think this case. 

A. I think I referred in my affidavit about the fact that the Crown has limited 

resources and properties left to settle these claims.  On the scale of 10 

measuring success, for the Crown it’s how many settlements it can get 

out of one go.  And the more settlement it can get out of limited property 

it’s then called a very successful settlement proposition. 

1240 

Q. And just a final question in relation to timing, in terms of the tikanga-based 15 

process suffice to say that has been a long process that’s taken a number 

of years, hasn’t it? 

A. Yes. 

Q. It’s been over 10 years now? 

A. Yes. 20 

Q. Thirteen years. 

A. Yes. 

Q. And it’s still not over, is it? 

A. Yes. 

Q. In terms of, and I know you made some comments to my friend about 25 

time and the way that tikanga processes can work out, in terms of 

individual Treaty settlements is time important, do you think? 

A. Very much to the Crown, very much to the Crown it is important.  But can 

I just say it’s a difference of how we perceive time.  And I’ve been accused 

of being a little bit rude in some of my statements about that where in 30 

other forums I have stated that I am an 1,000 year old organisation as an 

iwi and I’m dealing with a three year old, the Crown is a three year old.  I 

have issues because the three year old has not got a very good memory.  

It promises me things in the morning and forgets about them in the 
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afternoon.  Sometimes the three year old forgets who I am and doesn’t 

know my name.  But the circumstances are that I have to deal with the 

three year old.  So the Crown and the Government works in three year 

cycles.  I do generations.  Somewhere in there we need to sort out what 

we must do over generations because there are some issues that cannot 5 

be resolved in three years, just is not possible.  So we need to agree what 

are those things that actually needs to go into the other pot and what are 

the things that we can do within three years.  The Crown system is, no, 

everything has to be done within that three years, or less.  And this 

presents a catastrophe for iwi and their relationships. 10 

Q. I have a three year old so I appreciate the analogy.  But just in terms of, 

and this is my final question, appreciating the inter-generational nature of 

relationships and ultimately no matter what happens those need to be 

worked on, don’t they? 

A. Yes.   15 

Q. But you’d acknowledge that there can be a massive disparity in terms of 

those that have not settled and those that have settled in terms of 

economics? 

A. I would agree that from the current way Treaty settlements and 

negotiations are done that that is so.  But these can be alleviated in my 20 

view if we were to then preserve the relationships between iwi and that 

we can find some relief for that pressure if we are willing to do so.  And 

my example in this court has been my attitude towards the Whakatōhea 

claim where I could have easily on settlement sat down with the Crown 

and picked up the best properties within that area of overlap with 25 

Whakatōhea and left them with stuff that I did not want.  I would have had 

the money at the time, I may have had the opportunity to do so, but what 

I didn’t have was the inclination to do that because it would have been a 

betrayal of the relationship that I have with Whakatōhea.  So I was 

prepared to wait seven years.  And here we are now for the first time 30 

Whakatōhea and ourselves ready to sit down and get a list of all those 

properties and work out between us how we should approach that.  So 

for me – 

Q. So you’re – I’m sorry. 
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A. – I’m just saying, it was well worth the wait, well worth the wait. 

Q. So your encouragement is to the Crown or the parties, think creatively, 

don’t act too soon? 

A. Yes. 

 CROSS-EXAMINATION:  MR WARREN 5 

Q. Tēnā koe, Mr Kruger. 

A. Tēnā koe. 

Q. I act for Ngāi Tai ki Tāmaki.  You would have met Te Warena Taua, 

Dr Te Kahautu Maxwell and I think Mr James Brown at the tikanga 

conference? 10 

A. I did.  

Q. Are you aware that Ngāi Tai does not have any specific properties at issue 

in these proceedings? 

A. Yes, I’ve been told that, yes. 

Q. The what I’ll call the theoretical part of your evidence where you outline 15 

various tikanga concepts and their underlying principles and values, 

which seems to be the main focus of your evidence, certainly takes up 

30, 40 pages, that is solely based on your lived experience? 

A. Yes. 

Q. And when you turn to look at mana whenua in the 2006 RFR area, you 20 

tend to look at some of the written records to come to your conclusions, 

is that fair? 

A. Yes. 

Q. So the 1868 Native Land Court decision, the Agreed Historical Account 

for Ngāti Whātua Ōrākei? 25 

A. Yes. 

Q. Paragraph 23 of your primary evidence Mr Allan took you to outline what 

your instructions were.  I could not locate there where you were asked to 

give an opinion on the Native Land Court determinations and who had 

mana whenua in any given area.  Is that referenced in paragraph 23 30 

anywhere? 
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A. Well, it’s, for me it was the use and the commentary on those tikanga 

there that’s listed, whether they appeared or not, whether they did not 

appear, whether they were taken into consideration or not.  How they – 

Q. But your analysis of the 1868 Native Land Court decision takes up a 

couple of pages of your evidence so is it fair to say it was effectively a 5 

desktop analysis? 

A. What is a desktop analysis? 

Q. Well, did you look at the 1866 decision of the Native Land Court, did you 

look at the surrounding contextual information about the outcomes of that 

proceeding? 10 

A. Look, well if desktop means that I was without the practical evidence of 

Tāmaki, those people that have that appreciation of detail, then, yes, I do 

not have that detailed knowledge of the history and the associations of 

tikanga.  I merely looked at it from these principles point of view, whether 

they were there or not. 15 

Q. So then when you return to look at Crown policy you’re once again 

returning to your lived experience as a negotiator for Tūhoe? 

A. Yes. 

Q. I didn’t see any reference to your appointments by the Crown to assist 

other tribes with overlapping claims.  You’ve been appointed in those 20 

roles before? 

1250 

A. I have.  One was informal where the Office of Treaty Settlements had 

asked me to help out in two matters.  One was Kahungunu ki Wairarapa 

and the settlement with Rangitāne and the Kahungunu ki Wairarapa and 25 

the other one was the Moriori claim in the Chatham Islands where I was 

asked informally to give assistance.  I volunteered to do that and in no 

official capacity of representing OTS.  Those particular iwi agreed to have 

conversations with me and it was really just wanting to help them through 

some sticky parts in their negotiations. 30 

Q. And in the Rangitāne Kahungunu context, you’ll be aware that it was a 

situation where both iwi claimed exactly the same land area, the same 

hapū, the same marae, the same rangatira? 

A. Yes. 
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Q. You would expect wouldn’t you that there are other leaders, rangatira, 

here in Tāmaki Makaurau who would’ve gained knowledge of tikanga in 

the same way you have? 

A. Yes I would. 

Q. Would you include Te Warena Taua in that category? 5 

A. Yes. 

Q. I note you’ve referred to the Tribunal report of 2007.  Do you recall the 

Tribunal noting that Mr Taua was an authority of custom? 

A. Yes. 

Q. Would you agree with them on that? 10 

A. I would. 

Q. To the extent that you can recall, did Ngāi Tūhoe engage external tikanga 

experts to give evidence in your Tribunal claims? 

A. Yes. 

Q. What was your view on that approach? 15 

A. On Tūhoe people giving expert evidence? 

Q. External to Tūhoe giving expert tikanga evidence? 

A. I was all right with that, I didn’t find that offensive. 

Q. So Judith Binney gave evidence? 

A. Yes. 20 

Q. You didn’t oppose that? 

A. No, I did not oppose that.  In my evidence, I found some of her summaries 

and views q3uite helpful. 

Q. Just a point of clarification, paragraph 141 of your primary evidence, just 

before I move on to a mana whenua topic.  The last line there or couple 25 

of lines, you talk about: “Te Kawau’s people held mana whenua, mana 

tangata.  They were the ahi kā roa of the Waitematā.”  I think that’s the 

only place I saw reference to the Waitematā. 

A. Mmm. 

Q. Why did you use the Waitematā in that context? 30 

A. For me it indicated the area that closely resembles the CBD, that area, a 

term I’m using to describe that area of the CBD of Auckland. 

Q. But not the Manukau? 

A. I’m not too sure whether it stretches all the way to the Manukau. 
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Q. Just turning to mana whenua and I just want to run through what your 

evidence says in summary form and then ask you some questions so I’m 

really clear as to what you say mana whenua is or is not.  So mana you 

say has a source derived from atua, ancestors, people or land.  

A. Yes. 5 

Q. And it can be one, two or three of those things? 

A. Yes. 

Q. And mana is not something held over atua, ancestors, people or lands, 

correct? 

A. No. 10 

Q. And mana in your view is about responsibilities and carrying those out 

consistently over time? 

A. Yes. 

Q. And mana in that context can be shared? 

A. Yes. 15 

Q. And it can be shared with the iwi and certain individuals? 

A. Yes. 

Q. And a group has mana whenua if they occupy an area of land for a 

consistent period of time and fulfil their responsibilities to the land? 

A. Yes. 20 

Q. And occupation increases the strength of that mana and the mana of its 

leaders? 

A. Yes. 

Q. So if you have a source or sources of mana followed by infrequent or 

temporary occupation, do you agree that you may still have mana but it 25 

may not be as strong as if you had consistent and continual occupation? 

A. So we’re now referring back to the difference between ahi kā roa, ahi 

tahutahu and ahi mātaotao, yes, so if you do not fulfil the principle of ahi 

kā roa, then you must be defaulted to ahi teretere, that principle and that 

standard.   30 

Q. But it still has mana? 

A. Of course, that that’s – yeah yeah, it has, it is a degree of mana isn’t it as 

ahi mātaotao is not totally extinguished but there is the potential for 

people to reenergise that, yes. 
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Q. There’s no rule is there about the degree of occupation needed to keep 

mana whenua alive? 

A. In – a very good question.  In my area, generally the standard is that if 

two generations are absent, then that territory, that land is then 

redistributed to that kin that are in occupation. 5 

Q. And if the land is in private ownership, as most of the lands in the ’06 RFR 

area are, where do things sit in that context? 

A. There you have the Tāmaki situation which I am not at all qualified to give 

an answer to, that is the difference of course yeah. 

Q. So conceptually what happens when a group who is exercising mana 10 

whenua sells or tukus land, what is the status of the seller or the donor of 

the land?  Do they – because they’re not occupying it, someone else is, 

so their mana isn’t being increased.  What is their status at that point? 

A. Again that is a very, very good question which all iwi should debate 

because it does affect them, that whole understanding of our tikanga.  So, 15 

when an iwi sells a piece of land knowing that what they are doing, then 

it does have an effect on that tikanga and the debate is, do they still hold 

mana whenua if they knowingly sold it?  For that land, it’s not a tuku, it’s 

not a hoko but an outright sale.  We need to understand if that 

understanding was there in the first place and if we all agree that then if 20 

that is the case, then you cannot claim mana whenua there. 

Q. And if there were extant ahi mātaotao and other ahi claims and rights 

within that land that has been sold or tuku’d, that would have an effect on 

those relationships as well wouldn’t it? 

A. It would.  25 

Q. And if those tribes for whatever reason weren’t occupying or infrequent 

occupations or the ashes were covered for a time being, those rights 

could be extinguished and affected? 

A. Yes. 

COURT ADJOURNS: 12.58 PM 30 
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COURT RESUMES: 2.15 PM 

CROSS-EXAMINATION CONTINUES:  MR WARREN 

Q. Mr Kruger, before the break we were talking about mana and mana 

whenua, and so just to conclude that, your evidence is that mana can 

come and go? 5 

A. Yes. 

Q. It can increase? 

A. Yes. 

Q. It can diminish and it can disappear completely? 

A. Yes. 10 

Q. Given that reality, and I think you already answered a question about that 

can still happen now and into the future – 

A. Yes. 

Q. – is it dangerous to fix concepts of mana whenua in time? 

A. Sorry, repeat that again? 15 

Q. Is it dangerous to fix mana whenua in time and say that is the mana 

whenua or they are the mana whenua today, put it into a Court order, with 

the reality that it can change? 

A. The reality is that mana changes, it waxes and wanes.  I’m intrigued by 

the Crown’s question about the mana in the period of time that it is 20 

interested in.  From what I understand, all of you are being asked the 

question what was the state of mana at a fixed time?  And while that 

question serves the purpose for the Crown perhaps, for iwi and 

relationships one needs to do what you’re saying is look at the entirety 

and the continuity of mana.   25 

Q. And factor in the changing spheres of mana? 

A. Yes.  Yes. 

Q. Your reply evidence paragraph 17 you say that mana whenua can be 

shared but can’t be shared in a heartland, and of course that begs the 

question as to what a heartland is and I’ll – 30 

A. Yes. 
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Q. – come to that.  And sharing can occur, you say, towards the extremities 

of the territory of an iwi.  Who holds the mana whenua?  Because I note 

in your evidence throughout you’ve predominantly used the word “iwi”. 

A. Yes. 

Q. Is it hapū or the iwi that hold the mana whenua? 5 

A. Oh, that’s – the relationship between the hapū and iwi I think is something 

that we would need clarity on as it was in around 1840.  My understanding 

is that the living component of the iwi is expressed by the hapū who lives 

there day-to-day, time to time, and they are the expression of the iwi.  But 

where a hapū endangers the identity of that iwi, then that hapū then puts 10 

itself in a position to be corrected by all of the surrounding hapū.  So for 

example in Te Urewera I have more than 30 hapū operating but together 

we require all of these hapū to be acting in unison for the benefit of 

Te Urewera and for the benefit of the iwi.  From time to time in my history 

there have been examples of hapū who in their enthusiasm have come 15 

to regard themselves as an iwi which then has caused internal problems 

where the other hapū have had to come together to correct that situation.  

So I have an urupā filled with ex hapū. 

Q. Enough said on that topic.  But hapū of the same iwi can share mana 

whenua? 20 

A. Yes, yes. 

Q. If you can go to document 347.31469, paragraph 2.88 please.  Mr Kruger, 

this is the Tūhoe Deed of Settlement I’m sure you’ll be familiar with.  So 

I’m just interested there, this is in the context of native land laws introduce 

a significant change to customary land tenure.  Customary tenure among 25 

Tūhoe hapū and whānau was flexible and generally able to accommodate 

multiple and overlapping interests to the same land.  And that supports 

the answer you gave to my question that hapū of the same iwi can have 

shared mana whenua? 

A. Yes. 30 

Q. So a shared heartland? 

A. Yes. 

Q. Shared marae? 
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A. Yes.  And that’s because in my situation no one hapū is autonomous and 

independent from the other.  Their whakapapa support each other.  So it 

is conceivable within Tūhoe that each and every Tūhoe can whakapapa 

themselves to all of the hapū but as is humanly possible maybe that 

individual can only be present at one or two of their hapū and so their 5 

energy and their presence is only seen in one or two hapū but their 

whakapapa allows them to have access to all of those hapū. 

Q. And are there hapū in your experience who can derive their mana, mana 

whenua, from two iwi or two eponymous ancestors? 

A. If you’re saying that – you’re saying inter-iwi relationships? 10 

Q. Well, a hapū can have two strands that give them – 

A. Oh, yes. 

Q. – a take? 

A. Yes.  But they can only utilise the whakapapa to one iwi where they are 

domiciled in.  So for example, a Kahungunu person can have let’s say 15 

interests in Ruatāhuna but they live at Wairoa, they can have interests in 

Ruatāhuna but once they use or practise that they are using their Tūhoe 

whakapapa, not their Kahungunu whakapapa to be in, right. 

Q. So you mention Kahungunu – 

A. Yes. 20 

Q. – and your experience in the Wairarapa region – 

A. Yes. 

Q. – there were aho-rua hapū – 

A. Yes. 

Q. – where the hapū derived its mana from both Kahungunu and Rangitāne? 25 

A. Yes. 

Q. So there are those scenarios? 

A. Yes, there are those scenarios. 

Q. So the take is from both sides? 

A. Yes, that’s right. 30 

Q. What about shared mana whenua between hapū or iwi of different 

whakapapa, you say that that cannot occur? 

A. Not in the heartland, yes. 
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Q. If we can go down to paragraph 2.91, the last sentence there, and this is 

again in relation to the Tūhoe experience with the Native Land Court.  It 

says: “In most of these blocks Tūhoe’s interests were not exclusive but 

were shared with other customary right holders.  Tūhoe were not always 

advised of the claims being made by other iwi to these lands.”  And this 5 

is in relation to blocks that went through the court 1867 to 1894.  Is that 

saying that there are shared interests with other tribes in your area? 

A. Those are on the fringes, yeah, those are on the fringes where, for 

example, my reference there was to lands on the northern regions of 

Te Urewera and Tūhoe bordering with Ngāti Awa.  The instance there is 10 

that during two parts of our history, the eruption of Tarawera, Tūhoe then 

moved out of the Rūātoki/Tāneatua area and went inland to 

Maungapōhatu and Ruatāhuna.  They were away for over a year and 

during that time our Ngāti Awa relatives then came in and occupied that 

area on the basis of shared whakapapa to some eponymous ancestors.  15 

What happened later on is that, without Tūhoe knowing, our neighbours 

then applied to have all of those lands surveyed so they could own it, 

legally, and that caused a little bit of trouble and upset.   

1425 

Q. There’s no specific reference in that paragraph to borderlands or it talks 20 

about 1.1 million acres of land? 

A. Oh yes. 

Q. So that would be more than just on the fringes? 

A. Yeah well I’m talking about the whole of Te Urewera and the fringes of Te 

Urewera. 25 

Q. So just coming to the heartland again at paragraph 17 of your reply 

evidence, you talk about a territory always has a heartland, landmarks a 

crucial aspect of identity of an iwi and a place of origin. 

A. Yes. 

Q. So you’d be aware through your research for this particular evidence that 30 

Te Taoū did not have its origins at (inaudible 14:25:47) for example? 

A. Mmm, okay. 

Q. You’re not aware of that? 

A. I’ve read that.  I don’t know any more than what I’ve read. 
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Q. Does Tūhoe have a heartland? 

A. Yes. 

Q. If you can go to document 347.31469 and at 31632.  This again is in 

Tūhoe Deed of Settlement.  This is the Tūhoe area acknowledgement.  

That is different from the Tūhoe area of interest isn’t it Mr Kruger? 5 

A. Which part are you reading sorry? 

Q. The Tūhoe area of acknowledgement? 

A. Yes. 

Q. “Tūhoe has a unique and enduring relation to all lands in the Tūhoe area 

acknowledgement.” 10 

A. Yes. 

Q. That is different to the Tūhoe area of interest? 

A. Yes that’s right.  The Tūhoe area of interest is we described as the outer 

edges, yes so here’s the heartland where we are dominant, then there’s 

an outer area where we have influence and then there’s the right outer 15 

area where we have shared interests. 

Q. So is the Tūhoe heartland the Tūhoe area of acknowledgement, as 

described in this section? 

A. If it’s using, if we’re using the word here of “interest”, then it is the outer 

area.  The fringes. 20 

Q. This area of acknowledgement? 

A. Yes that’s right.  If it’s using the word “areas of interest”, then it would be 

the outer layers. 

Q. Sir, I have a copy of the maps.  They’re not in the common bundle but it’s 

obviously referenced in that paragraph and I’m sure Mr Kruger will be 25 

familiar with it, just to make sure he’s clear on what he’s referencing here. 

THE COURT ADDRESSES MR HODDER – NO OBJECTION (14:28:26) 

CROSS-EXAMINATION CONTINUES:  MR WARREN 

WITNESS REFERRED TO MAPS 

Q. So I’ll just give you a chance to refresh your memory, Mr Kruger. 30 

A. Yes thank you.  Yes, okay. 
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Q. So the first map is headed “Tūhoe area of interest”, so that’s that area 

where the widest interests are – 

A. Yes. 

Q. – that Tūhoe claim.  And the second map, and this is where my question 

was headed – 5 

A. Oh okay, yes. 

Q. – the Tūhoe area of acknowledgement is, is it where the predominant 

interest, the heartland of – 

A. Yes, this is the dominant area.  That second map does depict the area of 

dominance or the heartland, yes. 10 

Q. But you’d readily accept that the neighbours, some of whom you’ve 

referred to today, would have similar maps that would claim interest within 

that area of acknowledgement map? 

A. Yes. 

Q. Ngāti Awa? 15 

A. Yes. 

Q. Te Whakatōhea? 

A. Yes.  It may not be of relevance here but can I just follow up on one of 

your questions is that when Whakatōhea – it’s just, it’s fresh in my mind 

– when Whakatōhea restarted their negotiations with the Crown, they 20 

then shared with me their map of interest.  And as you quite rightly say, 

there was an overlap into our area.  That came all the way to Tāneatua 

included all of Waimana, which is part depicted here as part of my 

homeland.  So, in my discussions with Whakatōhea, they did ask me if 

that troubled me, that extension of their line.  My response was that I 25 

would not object to them presenting a map to OTS where their line came 

into what I call my heartland because it does not alter the mana to the 

whenua between Whakatōhea and I, but it would assist Whakatōhea in 

renegotiating their quantum. 

Q. Yeah I’d follow up on (inaudible 14:31:47). 30 

A. So I’m just saying to you, this is where iwi can collaborate and cooperate 

with each other where I had no objection, in fact I asked them to include 

all of Rūātoki in their map because materially, it does not change ahi kā, 

it does not change mana whenua because there’s an understanding 
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between us where we are in 2021.  So I encouraged them to depict that 

line which they did, they offered it to OTS.  I got a call from OTS saying: 

“hey look, we’ve got a problem here or rather you’ve got a problem here, 

because Whakatōhea is claiming that they have interests in your area 

and I said: “yeah they do.”  And that caused their quantum to go up, great. 5 

Q. Yes I’ll text Mr Pou later about that. 

A. Yes, that’s right.  As long as you don’t email that to Mr Little. 

Q. But in that scenario I can understand that, but what about the situation 

where it’s disputed?  Because you say at paragraph 18 of your reply: “in 

order for there to be a heartland, you must have undisputed mana 10 

whenua and mana tangata.”  So when it’s in dispute – 

A. Yes. 

Q. – how do we resolve that? 

A. Again I’m looking for examples to help us out here.  In one of the case, in 

one of the experience that we had, I had one iwi that said to me that 15 

because one of their founding ancestors is carved in one of my meeting 

houses in Ruatāhuna, they took that to mean that they had mana whenua 

in Ruatāhuna because their ancestor is carved and is a pillar inside of my 

whare.  So, I understood the argument then I invited that leader of my 

neighbour, I would pick them up from Wairoa and take them for a ride to 20 

Ruatāhuna and as we travelled, I invited him to point out all of the 

Kahungunu families and all of the Kahungunu marae that he could see 

right at that moment.  So I do not dispute that they may have had some 

interest but the fact is that in 2020, whatever the year was, there was no 

evidence of it. 25 

Q. So if you went on the same trip with Mr Taua around central Tāmaki and 

you explained the whakapapa, the kōrero and the meanings of all of the 

maunga and all of the wāhi in Central Auckland, that would be quite 

powerful wouldn’t it? 

A. It would but I would decline his offer to take me because I would not be 30 

helpful at all, as I would have no knowledge at all at that level of detail 

about Tāmaki.  He would be wasting his time with me. 

Q. So can a heartland in your experience, in your expertise, be a relatively 

small area, geographically? 
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A. I have never even seen a tikanga or a rule that says it’s got to be so big 

or so small, so I would agree with you that it probably varies, varies in 

size.   

Q. Depending on the landscape – 

A. Yes, depending on the landscape – 5 

Q. – how populous the area is? 

A. Yes. 

Q. Geographical features? 

A. Yes. 

Q. So mana is not measured on the size of one’s land, it’s how you fulfil your 10 

responsibilities to that land? 

A. Yes. 

Q. At para 108 of your main brief, please, you talk about physical centres of 

the hapū then becoming sites of power, authority and influence within the 

iwi’s rohe, heartland.  These sites comprised of a marae ātea, which was 15 

reserved for political debate and decision-making, papakāinga, 

homesteads, villages, pā, gardens, urupā, et cetera.  I mean that 

describes a relatively smallish area from what you’re describing there, is 

that correct? 

A. Yes it could be villages. 20 

Q. Yes. 

A. Yeah, could be villages, yes. 

Q. So with respect to Ngāti Whātua Ōrākei, the reality could be that their 

heartland is Ōrākei, based on that description of what a heartland could 

be? 25 

A. It could be. 

Q. Because their name reflects that reality isn’t it, Ngāti Whātua Ōrākei? 

A. Could be. 

Q. And that’s where their marae is? 

A. I understand it is, yes. 30 

Q. Paragraph 19 of your reply evidence, sorry to bounce around a bit.  You 

talk about accessing resources from the heartland of another iwi.  And 

you go on to say that these groups are still considered manuhiri/rāwaho 

and the iwi with mana whenua are the tangata whenua.  So you’re not 
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saying groups such as Ngāi Tai ki Tāmaki are rāwaho or manuhiri in 

Central Auckland, are you? 

A. Well I can’t, I really with – I can’t with confidence apply it to the example 

that you are suggesting but if I use my own example, Rūātoki, if we were 

to square it up is around about 10 square kilometres with 11 marae and 5 

hapū in that 10 square kilometres.  So it’s rather confined.  In fact the 

distance between each marae would be around about a two minute walk 

from one to the other.  But each of these hapū and marae are highly 

sensitive around their territory and precinct, so they would regard their 

relations that live two minutes away as a rāwaho and their manuhiri.  In 10 

spite of the fact that they’re all closely related, but that marae to them is 

a seat of power of their hapū and they would not take kindly to their 

relatives from down the road coming in and asserting some kind of 

entitlement.  And just to underline that point, I am active in three of my 

marae which happen to be all neighbours to each other.  So I can have a 15 

meeting in the morning at hapū A and then have a meeting at hapū B in 

the afternoon and I would be told off if I brought any kind of ideas from 

hapū A to hapū B, I would be told that they do not want any outsider 

opinion and you can see the other marae from this marae, so.  So yes, 

so. 20 

1440 

Q. Mr Kapea in his evidence, he was a tikanga expert for Ngāti Whātua 

Ōrākei, confirmed under cross-examination that a number of other tribes, 

including Ngāi Tai, have a relationship with the whenua in the 2006 RFR 

but not mana.  He also confirmed that Ngāti Whātua Ōrākei have a 25 

relation with lands in the North Shore but not mana and that was the 

heartland of another tribe.  If he is right, do these non-mana relationships 

as described by him give rise to responsibilities in the same way as ahi 

kā mana whenua? 

A. Yes.  In my opinion you cannot divorce responsibility from mana.  When 30 

I go and reach for my trusty Williams Dictionary mana is straight away 

translated as power, authority and influence, which is true, but rather 

those things are the outcome of fulfilling your responsibilities.  So I think 

they’ve gone straight to the end result of mana.  So today that’s how we 
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now understand mana as power, authority, control and influence.  And I 

think forgetting that you have to earn it and that there has to be a 

reputation, there has to be a track record, there has to be a consistency 

of performance in order for you to enjoy the control, the authority and 

influence.  It doesn’t come because you are appointed and given a title to 5 

something to have that mana. 

Q. So if, for example, under that scenario kōiwi were found within the 2006 

RFR area and it was confirmed that those core iwi predated the arrival of 

Tuperiri and Te Taoū onto the isthmus, who would have the mana to deal 

with those kōiwi?  10 

A. Well, I would imagine ngā uri, ngā uri whakaheke, those people that have 

those whakapapa links and those interests that that would be up to them 

to determine the significance of that in my view.   

Q. Paragraph 27 of your reply you talk about the significance of marriage 

and whakapapa and at paragraph 29 you give a home example. 15 

A. Yes. 

Q. And I just had a question where you say: “Even if I made that claim,” this 

is part way down on page 8, “It would be demonstrably rejected because 

I do not represent, contribute or enhance that heartland like mana 

whenua do.”  20 

A. Yes. 

Q. Now you haven’t assessed the representations, contributions or 

enhancements that groups like Ngāi Tai ki Tāmaki have made to Central 

Auckland, have you? 

A. No, I have not. 25 

Q. Would it be common in your experience in Te Ao Māori for tribal leaders 

to say to their kinsfolk something along these lines, “You look after our 

interests there and we’ll look after your interests here,” is that common in 

your experience? 

A. Yes. 30 

Q. What is that reflecting in a tikanga sense? 

A. Well that’s, I think that’s reflecting close whakapapa relationships, it’s 

expressing trust and confidence at the very least, it’s – that’s what it’s 

expressing. 
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Q. But it’s not saying that one group has the mana whenua to the exclusion 

of the other? 

A. Well, I wouldn’t be able to go that far because again it is a Tāmaki-based 

history, isn’t it.  One would need a lot more information to be able to 

answer that question with some confidence. 5 

Q. And in a modern context it’s not unusual for tribes to say, well, to their 

relations, “You take care of our resource management interests and 

applications and respond on our behalf and we trust you to manage those 

on our behalf”? 

A. I would say then that that is showing a high regard and level of trust and 10 

confidence and collaboration. 

Q. And that can be permanent but it’s never absolute, is it? 

A. It’s never absolute. 

Q. Take to land, and this is in your main report, just paragraph 95, you’re 

critical of Pākehā view of land whereby people own the land and are the 15 

masters of it and its resources.  Do you see that? 

A. Yes. 

Q. So as a Tūhoe you would not describe Tūhoe as the masters of the land? 

A. No. 

Q. Then you set out at 98 the various take and importantly you say at 99: 20 

“Take are not mutually exclusive and a group may claim responsibilities 

and connections to land via different take.”  So there can be different take 

going on at the same time? 

A. Yes. 

Q. They’re not sort of defined in any absolute way, are they, a take raupatu 25 

doesn’t have to have these elements for it to be a take raupatu, there are 

variations to those sorts of take? 

A. There may be variations but I think describing them as the basis of the 

result of conquest and battles I think that is suffice.  Other than that, the 

details of how that came about and the reasons for that is part of the 30 

history and the narrative of those people who would know about that.   

Q. And your answer to a question of Mr Allan’s this morning where whilst the 

tribes may be able to agree on the tikanga and the underlying principles 

they may not agree on the historical account? 
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A. Yes.  Yes. 

Q. So one example of that of course that is live in these proceedings is that 

Mr Taua is quite firm in his views that there was no take raupatu by 

Tuperiri in the 1700s.  And are you aware that this in part is based on 

Tuperiri’s mother being Te Waiohua, are you aware of that fact? 5 

A. I’ve been told that, yes. 

Q. And you’re aware then that Kiwi Tāmaki and Tuperiri were closely 

related? 

A. Yes, I’m aware of that. 

Q. You’re aware that Ng ā Oho and Te Uringutu were hapū names on the 10 

Tāmaki isthmus prior to Te Taoū’s presence on the isthmus? 

A. Yes, I’m aware of that. 

Q. Are you aware that a majority of the Māori names on the isthmus are 

Te Waiohua Tainui names? 

A. No. 15 

Q. You’re aware of the evidence that Te Wherowhero placed Te Taoū and 

others back on the isthmus after the Ngāpuhi came through this region? 

A. No, I did not know that. 

Q. Are you aware that Āpihai Te Kawau was living at Māngere when the 

Treaty was signed in 1840? 20 

A. No. 

Q. Just turning now to your Native Land Court section.  If we can go to 

paragraph 154 please.  You caveat relying on the Native Land Court in 

assessing customary interests but you say: “It is possible to look at the 

evidence given by witnesses and gain a sense of how iwi and hapū 25 

considered their relationships with each other in the early decades of 

settlement.”  But in fact you don’t do that, Mr Kruger, you actually go on 

to give an opinion on the decision of Fenton.  You don’t actually discuss 

the relationships between the different groups.  Is that fair? 

A. Well, I’m calling that my sense of what I’ve read. 30 

1450 

Q. But you don’t address that very question that you say the Native Land 

Court evidence is useful for? 

A. Well I have a different view of that, yes. 
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Q. You’d accept to understand that, that you’d need, I think you’ve already 

accepted, talk to the whakapapa experts of this region? 

A. Yes that’s right. 

Q. Paragraph 202, you make the comment that Auckland is no more 

complex than any other areas of New Zealand that were intensely 5 

occupied.  Having read the Tribunal’s 2007 report, they’re quite clear that 

they sought it as particularly unique and complex.  Was that your reading 

of the report? 

A. I accept that there is complexity there but I don’t see it as outstanding, 

the only complicated case that you can come up with.  Yes Tāmaki 10 

Makaurau is a complex of issues but it’s not the only one that you can 

cite. 

Q. So if the tribal leaders today say that Tāmaki’s complex, you’d defer to 

them in terms of that issue? 

A. Oh yes, yes. 15 

Q. At paragraph 191, you say there that you understand that the Tribunal’s 

report, you say 2006 I think it’s 2007, was written by Judge Wainwright.  

Where did you get that understanding from? 

A. From the papers that I’ve read.  Is that not right? 

Q. Sorry which papers? 20 

A. That’s the reference right there.   

Q. So from the decision itself? 

A. Yes, yeah.  I can’t, I’m not remembering the title of it but yes, from the 

paper that I’ve read, it’s my understanding was written by 

Judge Wainwright.   25 

Q. So she was the presiding officer, you’re aware of that and 

Professor Wharehuia Milroy was a member of that Tribunal? 

A. Yes, yep. 

Q. You say at para 191 and 192 that you have issues with this layers of 

interest as confirmed by that Tribunal – 30 

A. Yes. 

Q. – as pragmatic but not tika? 

A. Yes. 
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Q. I’m just wondering whether we could go to the Tribunal’s report please.  

Page 108 thanks.  So 108(5), just have a look at that: “once all the areas 

of interest and influence are on the table, it will be possible to sort out: – 

whether cultural redress involving the grant of exclusive interests in any 

maunga is appropriate (we think this is unlikely, but want to leave open 5 

the opportunity for tangata whenua groups to hui on this issue to 

determine what their tikanga dictates)”. 

A. Yes. 

Q. Nothing controversial about that recommendation? 

A. No. 10 

Q. Over the page, 109(c).  There’s two points there, the final paragraph, so 

that’s where the Tribunal says: “with respect to customary matters, 

officials need to engage with and understand concepts of layers of 

interest rather than ‘predominance’ and ranking.”  You disagree with that? 

A. Sorry I’m just catching up, where are we? 15 

Q. Sorry it’s the final paragraph, (c), where the cursor is? 

A. Yes.  I think yes that, all of those matters need to be engaged with and 

understood. 

Q. Yes. 

A. Yes. 20 

Q. And just the sentence above, and this in relation to what is the customary 

underpinnings and the Tribunal says: “this will usually be Māori advice, it 

needs to be local, specific and not general.”  You would agree with that 

recommendation? 

A. I would agree with that, yes. 25 

Q. Now, you filed a further brief in relation to the tikanga conference and you 

said among other things that the other tikanga experts thought that Mr 

Meredith, Mr Tāwhiao and yourself were there to advocate for Ngāti 

Whātua’s interests. 

A. Yes. 30 

Q. Do you think what they were really saying was that there was a complaint 

that Ngāti Whātua Ōrākei wasn’t across the table to discuss matters of 

tikanga with them? 
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A. That point was also raised by the people there.  We had no answer for 

that because the three of us there were quite clear that we were invited 

by the Court to speak with the other experts, so we couldn’t answer for 

Ngāti Whātua Ōrākei.  So, we were mute on that point but from the start, 

they did think that the three of us were standing in for Ngāti Whātua and 5 

so we had to correct that point. 

Q. Yes. 

A. Yep. 

Q. And from a Tūhoe perspective, you could understand their frustration of 

not being able to engage on these matters that had been brought to the 10 

Court by Ngāti Whātua Ōrākei?  

A. I hadn’t arrived at that meeting with all of that background information and 

part of it was explained to me at that meeting that there was this history 

of meetings that were frustrated but look, we attended that meeting on 

the basis of the invitation by the Court to meet with others. 15 

Q. You said at the beginning of the day in answer to Mr Allan that you would 

not comment on how tikanga is practised in Tāmaki, you recall that? 

A. Yes. 

Q. If the leadership of Tāmaki said that there is shared mana whenua in the 

isthmus, that must be given some weight? 20 

A. Yes. 

CROSS-EXAMINATION:  MR MAJUREY 

Q. Tēnā koe e te rangatira. 

A. Tēnā koe. 

Q. I must say before I begin, hearing you refer to the old days of trading 25 

between Tūhoe and Hauraki reminded me of some of the elders 

comparing in very favourable terms the taste of the kererū from Tūhoe 

versus our kererū, so we can talk about that another day. 

A. I don’t know what you’re referring to. 

Q. That’s not on the record is it Sir? 30 

THE COURT ADDRESSES MR MAJUREY – NO (14:58:19)  
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CROSS-EXAMINATION CONTINUES:  MR MAJUREY 

Q. There are a number of folk as I look around the room who have spent 

parts of their lives in Treaty negotiations and I was taken by your 

reference and this is my paraphrase of what you said, the four degrees of 

Treaty settlement process.  You mentioned, you used a different tense, 5 

but anger, greed, kindness and truthfulness.  Is that a summary in a sense 

of the stages that the people go through, the tribes go through in Treaty 

negotiations? 

A. Yes and I found that the ultimate currency that we must all use is respect, 

that’s how we survive. 10 

Q. And would that be a common – and without putting any science around 

it, it was a fairly open exchange.  Is that the experience of all tribes that 

they go through, that in terms of the folk around the table, negotiating with 

the Crown in a very inequitable process with all the cards stacked in the 

favour of the Crown and with very little actually on offer as you’ve talked 15 

about, that they’re all there trying to do the best they can for what the 

people have tasked them with doing? 

A. Yes, yes.  For those that I have spoken with, that’s part of the shared 

experience I think. 

Q. And I’m sure if the good folk of Murupara were here they’d say the same 20 

thing, that they’re trying the best that they can? 

A. Yes. 

1500 

Q. You talked about large natural groups and I think I understood what you 

were saying in terms of again one of the many Crown rules that go with 25 

negotiations and what the Crown requires in terms of the hurdles that we 

have to jump.  You’re not saying though are you and I’m checking with 

you that tribes who agree to enter into collective tables and negotiations 

is a bad thing, that it’s somehow antithetical to tikanga? 

A. No, that’s a good thing.  I’ve sensed that the large natural grouping is a 30 

catchall phrase by the Crown for those people that they have never 

thought of that could be claimants. 

Q. And so for example as I understand it, the CNI table was a collective 

where iwi agreed to come together? 
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A. Yes. 

Q. You’ve had some discussions on heartlands or the heartland and again 

remembering your role here in terms of matters of tikanga generally, if I 

can put it that way – 

A. Yes. 5 

Q. – it’s not meant to be any criticism, in your knowledge or experience does 

a tribe only ever have one heartland or can there be multiple heartlands? 

A. I’ve not come across multiple heartlands, I’m open to the suggestion, I 

would be very interested but I’ve not come across multiple heartlands. 

Q. So you probably weren’t here as one example in the context of Tāmaki 10 

Makaurau, Mr Tupuhi and Mr Andrews of Ngāti Pāoa talking about their 

multiple heartlands? 

A. No I wasn’t here. 

Q. You have no reason to say in terms of the tikanga of Ngāti Pāoa that that’s 

wrong is it or antithetical to tikanga? 15 

A. I’m not familiar with the claim and I do not – as I said, I would be interested 

in studying that and hearing more about that. 

Q. Yes I’m sure there are quite a few conversations that could result from 

this hearing Mr Kruger. 

A. Yes. 20 

Q. I made mention of the, I think you used the term “objectivity”, “objective 

approach” that you’re bringing to the table.  I have talked to some of the 

witnesses here who are experts, have experience in tikanga and matters 

of culture and the like and we talked about a few matters in terms of this 

being articulated and expressed in a courtroom and acknowledging the 25 

difficult task that a court has on matters of tikanga.  Do you say that the 

Court should place more weight on the evidence of say yourself and 

others who are from outside Tāmaki than the people of Tāmaki 

themselves? 

A. No, I would not suggest that to the Court nor even contemplate I think 30 

advising the Court of that.  I – 

Q. That’s not a criticism, I just wanted to ask the question. 

A. Yeah, yeah.  I’ve come here with no expectation of entitlement, I have no 

enemies here.  Like yourselves, I have to manage the ill will that may be 
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here but I have no self-interest and I’ve come in the spirit of wanting to be 

helpful as much as I can. 

Q. Kia ora.  Ms Ellis can we please have document 344.29225.  So you’ll 

see the heading “Treaty research series Treaty of Waitangi Research 

Unit” and the names there, Sir Taihakurei Durie or as he’s affectionately 5 

known, Sir Eddie.  You’re obviously aware of him? 

A. Yes. 

Q. Just to start with this document, have you seen this document before? 

A. No. 

Q. Yes, dated 1994.  And sorry just before I go there, again I want to discuss 10 

some of these matters with you from the writings of Sir Eddie, given again 

the importance of tikanga and the important sources that have been 

brought before the Court so that you can comment on it.  So if we go to, 

is 303 as the last three numbers the right way to reference it, Ms Ellis or 

the whole number?  The last five?  29303.  Could we go to the second 15 

bullet point, yes.  So I’m going to read this out and then allow you the 

chance to digest it: “Just as history cannot be erased, so also ancestral 

footprints, burnt fires that could not be extinguished to the extent that 

absence of ahi kā did not terminate all the interests.  Associational rights 

were maintained and mana and proprietal rights were re-established on 20 

the recovery of occupation.  Presumably we’re getting (inaudible 

15:05:11) adverse occupiers either consented or unable to resist.  The 

Native Land Court opinion that interests were lost if ahi kā was not 

maintained or had not been maintained for three generations was overly 

simplistic and was probably based more on Māori contentions before the 25 

Court than on what happened in practice.  Taranaki Māori considered tika 

to return to Taranaki after a long absence from about 1820 to 1860, 

irrespective of the claim that a small home group had kept the fires 

burning.”  Do you agree with that? 

A. I would disagree with the fact that one could maintain ahi kā for that 30 

number of generations without it being affected.  In my knowledge that 

after two generations of non-presence, the ahi kā then has retired to ahi 

mātaotao.  So it can no longer be referred to as ahi kā, it’s ahi mātaotao.  

The second part of that where it uses the Taranaki example, I think it 
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confirms that ahi mātaotao is not ahi weto, that it’s gone and so I can see 

the sense that in the Taranaki example, they could come back after 20 

years to reignite the fire to start again, yeah. 

Q. And so to capture that point then acknowledging the way you’ve seen it, 

in terms of how it’s been expressed here, how Sir Eddie sees tikanga in 5 

this context and how you see it, aren’t on all fours? 

A. Yes. 

Q. The next bullet point says: “the Court’s conception of the ahi kā roa may 

have been more appropriately applied to individual use rights though 

even then kawa associational interests were maintained.”  Would you 10 

agree with that or no? 

A. I would disagree with it because the individual, in my view, could never 

ever usurp the interests of the hapū or the iwi, so it cannot be applied, the 

ahi kā roa cannot just be applied to an individual. 

Q. And the last one in this report if we go over the page, page 74, the first 15 

bullet point: “territorial mobility through widespread hunting and shifting 

agriculture gave interests in the many places resorted to.  Groups and 

individuals also changed residence to keep warm their claims in various 

localities.  Greater mobility resulting from the larger land mass of 

Aotearoa and the (inaudible 15:07:59) adjustments made distinguishes 20 

Māori land tenure from that of other Pacific cultures.”  Again do you agree 

with that or no? 

A. Well I’m not too sure what the other Pacific cultures’ tikanga is, so I’m at 

a bit of a disadvantage with that but certainly the territorial mobility thing, 

I would say that’s correct. 25 

Q. Can we next turn please to 344.29376.  Here’s another paper from or 

which contains a paper of Sir Eddie and this is He Pukenga Korero – A 

Journal of Māori Studies and this is from 1998 and can we please go to 

29380.  And there’s a sub – yes so if we can blow it down the bottom 

right, there’s a heading “Māori incorporation of European beliefs”, if you 30 

can blow that up and we can start here and go over the page.  Starting at 

the second sentence: “some Māori have adopted the opinions of the early 

European writers.  This includes and may apply especially to Māori 

academics.  This and the voluminous archival record expressing the 
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Pākehā view makes the truth yet harder to ascertain.  The current 

constructs of hapū acting collectively as national states and exercising 

mana whenua or dominion over defined territories, may owe more to 

European influence than we care to admit.  While significant rangatira had 

influence from time to time over widely dispersed hapū, it is arguable that 5 

their control depended upon their personal mana and not on political land 

boundaries.  Their mana could come and go and arguably their influence 

was over people rather than land.  Again, I am not suggesting there was 

no sense of unity amongst the peoples of descent groups but that the 

nature of the unity must be seen in Māori terms.  It is one thing to equate 10 

(inaudible 15:10:17) with dominion of English law but quite another to 

reconstruct Māori society to make it fit.”  Again, do you agree with that or 

no? 

1510 

A. Oh, no, I have problems with that.  I think saying that we’ve been more 15 

influenced, that mana whenua has been more influenced by Pākehā, I 

would disagree with that. 

Q. Can we next please turn to 346.30373.  If you could blow that up.  This 

may be one that does come to your recall.  It’s a Law Commission paper 

Māori Custom and Values in New Zealand Law March 2001.  Have you 20 

come across this before? 

A. No, I have not.  

Q. Can we please first go to 30381 and if you focus on the top page, yes, 

and there’s a number of names there.  Could you blow that up slightly.  

You’ll recognise a number of those names there as contributors to this 25 

paper, won’t you? 

A. I know of some of these, yeah. 

Q. Some big names there from Māoridom, aren’t there? 

A. Yeah. 

Q. And I think – let’s just acknowledge Professor Williams is also in the 30 

gallery so he’s referred to there as well.  And Sir Eddie is one of those 

names there among others.  Can we turn please to 30429 and starting at 

196.  So there it says: “Williams opines that it is not possible to 

over-emphasise the fact that land had and retains a profound spiritual and 



1913 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

emotional importance to Māori hence the proverb Whatungarongaro te 

tangata, toitū te whenua.  People die, the land remains.”  You would agree 

with that, wouldn’t you? 

A. Yes.  

Q. At 197: “Hence also the affirmation in the preamble to Te Ture Whenua 5 

Māori Act 1993 that land is a taonga tuku iho of special significance to 

Māori people – with the key concept of taonga tuku iho to refer to 

ancestral links with land left untranslated even in the English text to the 

preamble.”  You would agree with that? 

A. Yes. 10 

Q. “198, Symbolic interests were maintained in mountains, rivers, lakes, 

natural promontories, wāhi tapu and ancestral houses.  These were 

treasured as ancestral group symbols independently of use rights or any 

resource potential.  Williams emphasises that: ‘This right of identification 

was, and remains, a most significant right for Māori.  It describes the 15 

relationship to ancestral land and serves as a reminder of the continuing 

responsibilities to tangata whenua, including the inherent right of recovery 

or reversion in cases of wrongful dispossession.’”  You would agree with 

that too, wouldn’t you? 

A. I would extend that further to say that these pepeha and references to 20 

wāhi tapu and to natural resources is not, it’s not only about a claim, an 

association  to a territory and to natural features, but I think it’s also a 

reference to the cultural ambition of permanency, like the mountain one 

wishes to be a permanent feature, like the rivers, like the lakes, one seeks 

human mortality through nature.  So to me it’s much more than a 25 

description of this is my territory, I belong here, you do not.  I would say 

that there’s much to be read into those kinds of pepeha as well, as is 

today, and I think the pepeha “Whatungarongaro te tangata, toitū te 

whenua” is an admittance, it’s an admittance of our mortality, it’s an 

admittance that from time to time we fail our tikanga and our tikanga we 30 

don’t employ it very well.  And so our endurance and our sustainability 

then goes back to our connection with nature. 

1515 
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Q. And finally in this paper at 199: “Such rights to land are not dependent 

upon ownership according to current law or continual occupation.  Even 

if land has been alienated, the sacred connection to the land remains.  

The link between,” and this is a reference from a Tribunal report, “the link 

between the person and the land by virtue of their history can never be 5 

erased.  Ngā tapuwae o ngā tūpuna, the footsteps of our ancestors 

remain on the land forever, the fires never go out.”  You agree with that, 

don’t you? 

A. I agree that this is why we have terms like ūkaipō and ewe whenua, where 

ewe whenua means the land of my birth, ūkaipō means my mother.  And 10 

I support the idea that the connection with the land always remains, but it 

becomes problematic when somebody else is in charge of it.  And we 

become upset by that because our ahi has been reduced to ahi mātaotao, 

and that becomes our torment, that becomes really our pain, is that.  But 

the connection, the spiritual connection, will always be there. 15 

Q. And in a way, that’s the rub, isn't it, people get in the way? 

A. Yes.  That is true. 

Q. If we go to, the last paper I want to bring to your attention, and as 

Ed Murrow famously said before a speech in Chicago, that he might have 

regretted this might not do anyone any good.  347.31327.  I think Murrow 20 

was fired shortly after that, so we'll see how we go.  So you know 

Ms Sykes.  Have you seen this paper before? 

A. I have, I have read this, yes. 

Q. Could we go to 31347, please?  The last paragraph starts at a number.  

Again I'm going to read something to you and then ask for your view.  “A 25 

number of other cases reinforce my thinking, that the myth of tikanga in 

Pākehā law is just window-dressing.  The application for the appointment 

of a pūkenga to assist in assessing competing expert evidence on tikanga 

came before the High Court recently in a judicial review application being 

advanced from Ngāti Whātua Ōrākei Trust.  Justice Palmer in declining 30 

the application commented: ‘The parties and interveners have provided a 

significant amount of expert tikanga evidence from a number of pūkenga 

already.  It is not clear how much additional utility there would be in 

appointment of independent pūkenga.  If there is a conflict of expert 
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evidence, then if it needs to be determined it is the Court’s role to 

determine the conflict on the basis of the evidence of the parties and 

interveners.  I find it very difficult to accept that a High Court judge who is 

not an expert in tikanga Māori has the capacity to weight the differences 

between and amongst expert tikanga witnesses without the assistance of 5 

a tohunga or specialist knowledge keeper to guide the assessment of the 

propositions being contended for.’”  What do you say to that? 

A. I think when we find ourselves in the court debating tikanga, it is sad.  It 

is sad, and this to me is a consequence of our abandonment of our 

tikanga in doing kanohi kit e kanohi, rangatira to rangatira kōrero.  When 10 

we abandon and abdicate our own tikanga, our own ways of doing this, 

this is the consequence we find ourselves in the court.  This is of our 

making.  We are here – not forced to be here, we've forced ourselves out 

of the better options, and here we are, and we have to then wrestle and 

contend with all of the contradictions and all of the shortcomings of being 15 

here.  It’s sad.  It is not right that we are here.  If the question is, will this 

court do a better job than we would?  No, it will not.  No, it will not do a 

better job.  But here we are, we find ourselves here. 

Q. So if we think of cases like this, and the CMI litigation, which is going to 

the High Court for the second time in 13 years later in the year, which 20 

must have parallels in a sense with the concepts you've explained, are 

you comfortable with a non-Māori Court making determinations of tikanga 

that are going to have very significant consequential repercussions? 

A. I am, I'm comfortable with it.  I will give you an example where I was 

described as the last cab off the rank when the Takamore case was 25 

around, and it went to the High Court.  Where tikanga Tūhoe, tikanga 

Māori was being adjudicated, and I was then asked to go down as a 

witness.  I must say I was very, very late in the long list of experts.  Some 

academic experts outranked me apparently.  And when I gave my 

evidence, I was thanked and then put on the plane to go back to 30 

Tāneatua, and never to be heard of again.  Six years later, Mr Williams, 

who’s cited here, approached me and asked me if I could come and 

resolve the whole issue.  And I then described myself as the last cab in 

the rank, and it cost me around about $200 of catering.  I went to 
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Wellington and got hold of members of the Takamore family on both 

sides.  The court didn’t contribute anything to catering except they gave 

me the venue.  And in one day we resolved the issue, as is resolved 

today, the Takamore case.  So what the judicial system failed to do, we 

did it with $200 worth of catering. 5 

RE-EXAMINATION:  MR HODDER 

Q. Can I take you back, insofar as you can remember, questions from my 

learned friend Mr Warren just before lunch.  The premise that he was 

putting to you in the questions was, a group has ancestral connection – 

they might not be his words, that’s my note – and infrequent presence.  10 

And the question was, could it still have mana?  And your answer was 

yes, as I recorded it.  So that’s the premise.  The group has ancestral 

connection and infrequent presence.  If that infrequent presence comes 

after another group has established raupatu plus ahi kā roa based mana 

whenua, what is the position? 15 

A. Well, the mana then is either ahi mātaotao or ahi tahutahu, isn't it? 

Q. That’s the mana of the infrequent group? 

A. Yes. 

Q. That that would be the proper descriptions of the interest that that group 

has? 20 

A. Yes, that would be the proper description. 

Q. And just to be clear, the proper description of the group that the other one 

is, is that is properly described as mana whenua or not? 

A. Well, I'd propose that when we use the term “mana whenua”, it must be 

qualified by either ahi kā roa, ahi tahutahu or ahi mātaotao.  Once we just 25 

use the word “mana whenua”, one then may believe that it is of the 

highest four order. 

Q. And so when you say highest, are you – 

A. Ahi kā roa. 

Q. – suggesting a ranking, effectively? 30 

A. Yes. 

Q. Secondly, my learned friend Mr Warren asked you in that same period 

just before lunch, and the questions where the scenario was that a group, 
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and I think the group was one with ahi kā roa, mana whenua, but as 

exclusive mana whenua, transfers the land, and I think the concept was 

it was transferred to either the Crown or Pākehā, and the land finishes up 

in private hands.  Do you recall that?  Were you asked some questions 

around that premise? 5 

A. So what’s the question, sorry? 

Q. I just want to make sure we understand the premise first.  That was what 

he was asking questions about? 

A. Yes. 

Q. Right, so in that scenario, what relevance is the concept of take hoko, if 10 

any? 

1525 

A. Well, if it’s – I think what I was saying is, if it’s a sale fully known to be a 

land sale deal, then the questions of what mana exists for that, for the 

people that sold it, then becomes questionable whether they’ve lost mana 15 

or not.  But if it’s hoko in the sense that I’ve described where there is a 

right to occupy, et cetera, well then that’s a different scenario altogether.  

Then that is some kind of arrangement or agreement where the mana still 

resides with the tangata whenua. 

Q. And is there any, well is there a sense of reciprocity in there somewhere? 20 

A. Yes.   

Q. And just to explain, what is that reciprocity on each side, in the sale of 

land ending up in the hands of Pākehā? 

A. Well... 

Q. To the Crown first presumably, is it? 25 

A. Yes.  I think I’m referring back, well I’m trying to ascertain whether you 

are presenting a scenario of a straight sale or a hoko arrangement of 

reciprocity, which one would that be? 

Q. Well I’m referring that both Mr Warren and I are really talking about 

transfers by Ngāti Whātua in the 1840s in fact. 30 

A. Oh, yes.  All right, I’m now clear.  So I would then say that a take hoko 

then is where there is gifting, a reciprocal gifting that then is a sign of a 

trust and an understanding and an arrangement to follow.  So that would 

be to me a take hoko, where there is a gift exchange in recognition of a 
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bigger arrangement that is to come.  So there is, for the donor there’s no 

loss of mana to the land there.  And I think the example was of Hobson 

and Kawau that was used there. 

Q. And what I think Mr Warren went on to ask is what happens in terms of 

the responsibilities that are at the heart of the mana whenua, how can 5 

they be exercised when the land has been transferred under that system?  

Your answer I think was it was difficult and I’m just – 

A. Yes. 

Q. – trying to see whether you have anything else to say to that. 

A. Yes, yes.  Yes, it would be difficult but I think there would be 10 

responsibilities, in my view there would be responsibilities on both parties 

that what is expected of each other, and if one doesn’t meet those 

responsibilities then the honour of one of the parties or both parties then 

is put in jeopardy. 

Q. And what is the expectation of the other party if one party’s honour is not 15 

as expected or materialise as expected? 

A. Well, then the arrangement basically is nullified. 

Q. And in that circumstance what happens to the customary authority or 

responsibilities? 

A. Well, it goes back to the person that held it in the first place. 20 

QUESTIONS FROM THE COURT:   

Q. I think so as not to keep you I might just plough on with them and – 

A. Yes. 

Q. – then adjourn after that if that’s all right. 

A. Sure. 25 

Q. I just want to check a few of my understandings with you.  My 

understanding of the evidence so far is that the tikanga of an iwi or hapū 

goes to the essence or the identity of that iwi or hapū, is that fair? 

A. Yes.  I would describe it as a shared leadership, a shared responsibility, 

in order to keep the integrity of the iwi.  There is an intent, an expectation 30 

that all of the hapū of that iwi is showing leadership, showing responsibility 

for the integrity of the whole iwi.  And where a face is required to represent 

that, the hapū together would then appoint that person to front that.  And 
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the appointment is really based on what the worry is because in some 

cases the same person would not be an effective face to front the worry 

or the trouble that the collective iwi is seeing so another rangatira may be 

the best one to face that.  But all hapū are responsible for the integrity of 

the iwi.  And this is why part of the rule was that if one or a number of 5 

hapū stepped out of line, it was legitimate for all of the other hapū to go 

and correct the situation if that hapū did not self-correct. 

Q. I understand, thank you.  Just in relation to the tuku whenua or not of 

Central Auckland by Te Kawau to the Crown in 1840, in 1840s, the Crown 

historians as I have understood them suggest that because Ngāti Whātua 10 

Ōrākei did not object to the Crown’s later on sale of portions of that land 

to settlers and that goes against it having been a tuku. 

A. Yes. 

Q. Is that a fair concern of the Crown historians? 

A. Again, what was the statement? 15 

Q. That because Ngāti Whātua did not object to the Crown selling, on-selling 

some of that land to settlers, when the Crown did that – 

A. Yes. 

Q. – and Ngāti Whātua didn’t object, then the suggestion is that, by Crown 

historians, that that means it might not have been a tuku in the first place? 20 

A. I would first of all want to know who then was in leadership of 

Ngāti Whātua at that time and whether the word of Te Kawau was 

therefore him to enforce his will.  If he was not there and that was then 

beholding on somebody else, then that might explain that situation. 

Q. What if he was there? 25 

A. Okay, yes.  So I think if there was no objection, if there was no objection 

there, then, yeah, I’m not too sure what the answer would be to that. 

Q. There’s been a lot of references in this hearing or trial to date about 

heartland. 

A. Yes. 30 

Q. And I’m just slightly troubled by there not being a Te Reo expression that 

is used for that. 

A. Oh, yes.  Yes. 

Q. Is there one? 
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A. Yes, I think the common terms that are being used is ewe whenua, the 

land of one’s birth which is the ewes, the umbilical cord, or the placenta, 

that’s where the word ewe comes from, the placenta.  Others call it the 

ūkaipō which comes from the I think the metaphor of a mother feeding 

the child in the early morning, at night when mother and child are alone 5 

and one, the mother is giving sustenance to the child in a very intimate 

moment, so some people use that ūkaipō as a term.  Others call it te 

manawa whenua, the heart of the land.  I think there are various terms 

that have been used and are used for that. 

Q. Thank you.  I want to be sure in my mind, I think you’ve been asked this 10 

question several different ways, it goes to the relationship between one 

iwi having ahi kā roa in an area and another which may have had ahi kā 

roa before a raupatu, still claiming a historical association with that area.  

Now I’m not sure whether your evidence is that that association might still 

be an ahi tahutahu or not, given that there is an iwi claiming ahi kā roa.   15 

1535 

A. I have not come across an iwi having a problem with another iwi reciting 

narratives of once having interest in that area that they are no longer 

located in.  In Te Urewera there are many placenames that have been 

given by ancestors of another iwi, which kind of records instances of those 20 

people either traversing through Te Urewera or having some association.  

But the principle, the overriding principle here is ahi kā roa and my 

example was that a previous, a prior occupant of an area that have lost 

their place there for whatever reason and is absent, can sustain a spiritual 

connection and memory of that but that does not translate into mana.  25 

That there is an empty chair. 

Q. I understand, thank you.  In your primary brief of evidence, you gave an 

explanation of tuku in relation to Sir Āpirana Ngata’s daughter? 

A. Yes. 

Q. And I understand from you that her action fulfilled or was consistent with 30 

tikanga.  My question is whether she had an obligation at tikanga to do 

what she did or whether – so could she have decided on a different course 

of action – 

A. Yes. 
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Q. – and still acted consistently with tikanga?  

A. Yes, so I think it needs to be said that the romance and marriage of 

Parearau, Sir Āpirana Ngata’s daughter, with Paki Pouwhare, was 

something that Sir Āpirana Ngata disapproved of, immensely.  You could 

not find a more opposite iwi to Ngāti Porou than Tūhoe.  Ngāti Porou 5 

revered the Church of England, the flag and the Queen.  Tūhoe hated all 

three with a passion.  And so, this romance was generally out of order.  

So when the daughter Parearau, that is a very courageous decision to 

follow one’s heart and probably embarrass your father or at least 

disappoint your father and then come to live with these people and then 10 

to be the first farmers in Te Urewera.  And then to lose your husband and 

then to make a decision to go back to the homestead of your father where 

you did not leave in good circumstance.  So the decisions she made to 

forfeit what Tūhoe expressed to her was her right in her lifetime to enjoy 

those things in her lifetime, she forfeited that to go home.  The result was 15 

that Tūhoe built a wharenui and called it Ta Āpirana Ngata.  This is not a 

Tūhoe thing to do, to name a wharenui after a Ngāti Porou person, 

especially the person that was the whāngai of the man responsible for the 

invasion of Te Urewera.   

1540 20 

Q. So you said that she had the right.  Did she have the obligation, at 

tikanga? 

A. No, she – I think she was being offered a privilege to do that.  It was not 

an obligation, it was a privilege because it’s understood that you are now 

a pouaru, a widow, and that the options would’ve been to stay or to go 25 

back to your homeland.  She chose that but very, very openly said that 

she leaves, she goes the same way as she arrived, with nothing and with 

no expectations to owe anything and that was regarded and still used 

today by Tūhoe as a quality of a rangatira, to do that and so after that, 

they built this meeting house to commemorate that, that event. 30 

Q. In the central North Island example, why did the kanohi ki te kanohi 

process not work? 

A. My view is that Ngāti Manawa could not see any progress towards their 

objective of maximising their claim in that kanohi ki te kanohi forum 
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because they had received, as they do today, they received a response 

that their claim under mana whenua tikanga process would not stand up.  

It just was not possible.  And so they were the ones that abandoned that 

and that whole thing collapsed because they would not participate in it. 

Q. So they had an alternative? 5 

A. Sorry?  Yes, they had an alternative, that’s right, they had an alternative.  

So they evoked the alternative, much to the disdain of everyone.  So Ngāti 

Whare then refused to participate in that adjudication.  Although they 

were implicated, they refused to engage in that. 

Q. So, is it consistent with tikanga for disputes between iwi to be determined 10 

by this Court? 

A. No. 

Q. So when a litigant asks this Court to do so, what should the Court do? 

A. Refuse. 

Q. What if they say: “this is our last resort because we can’t engage in a 15 

tikanga consistent process”? 

A. This Court should not believe that. 

Q. How does the Court tell when a tikanga consistent process has been 

exhausted?  Can it be exhausted? 

A. It cannot be exhausted. 20 

QUESTIONS ARISING:  MR HODDER 

Q. His Honour’s last question about what happens when a party comes to 

court, obviously referring to a Māori group and the proposition was I think 

underpinned by the idea that there could be a tikanga process involving 

the Māori groups involved. 25 

A. Yes. 

Q. That was how you understood it to be? 

A. Yes. 

Q. What if the party comes, the Māori group comes to court because it’s 

concerned with the Crown’s conduct? 30 

A. Oh yes, this is the right place. 

WITNESS EXCUSED 
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KARAKIA WHAKAMUTUNGA 

 

WAIATA 

COURT ADJOURNS: 3.48 PM 5 
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COURT RESUMES: 4.04 PM 

MR HODDER ADDRESSES THE COURT – TIMETABLING (16:04:30) 

LEGAL DISCUSSION 

COURT ADJOURNS: 5.10 PM 

 5 
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COURT RESUMES ON THURSDAY 25 MARCH 2021 AT 10.01 AM 

THE COURT ADDRESSES COUNSEL – HOUSEKEEPING (10:01:59) 

LEGAL DISCUSSION 

COURT ADJOURNS: 10.09 AM 

COURT RESUMES: 10.16 AM 5 

 

KARAKIA TIMATANGA 

 

WAIATA 

MR MAJUREY: 10 

Just before I begin, just confirm the paperwork.  Opening submissions and I 

was very taken by my learned friend’s blue book which was very helpful, so 

adding to the cartography with a green book, not the green book but another 

green book.   

 15 

Marutūāhu kowhao rau.   

 

The identity of the Marutūāhu peoples will be animated in the evidence to be 

given by the mokopuna of Marutūāhu.   

 20 

Mr Ngamane put it this way (in overview), and this is from his evidence: 

 

The Marutūāhu Confederation comprises the closely related iwi of Ngāti 

Marutūāhu, Ngāti Whanaunga, Ngāti Tamaterā and Ngāti Pāoa.   

We also recognise our closely related whanaunga of Te Patukirirkiri.   25 

The Marutūāhu rohe (tribal area) is generally described in the following pepeha: 

“mai Ngā Kuri a Whārei ki Mahurangi”   

The reference to Ngā Kuri a Whārei is to a reef near Matakana Island (in the 

south) and Mahurangi is the Mahurangi district (in the north).   
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The Marutūāhu are Tainui Waka people (as are Ngāti Raukawa, Ngāti 

Maniapoto and Waikato-Tainui).   

The rohe of the Tainui people is described in the following pepaha: 

“Ko Mōkau ki runga  

Ko Tāmaki ki raro  5 

Ko Mangatoatoa ki waenganui.  

Pare Hauraki, Pare Waikato  

Te Kaokaoroa-o-Pātetere”  

“Mōkau is above  

Tāmaki is below  10 

Mangatoatoa is between.  

The boundaries of Hauraki, the boundaries of Waikato  

To the place called ‘the long armpit of Pātetere’”  

The reference to Mōkau is to the river in North Taranaki, and the reference to 

Tāmaki is to Auckland.   15 

 

Other Marutūāhu Iwi identify their rohe in similar ways, for example as given 

Messrs Tupuhi and Andrews: 

Paoa Taringa Rahirahi mai Matakana ki Matakana.  

This saying refers to the northern and southern limits of Ngāti Paoa’s influence 20 

– from Matakana estuary in the north (near Warkworth), to Matakana Island in 

the south (near Tauranga). 

 

And to interpolate, a number of the witness could talk to the phrasing Pāoa 

Taringa Rahirahi, which is quite a story in itself, as is Pāoa Pukunui, so that 25 

may be the subject of discussion as well, Sir. 

 

Each of the Marutūāhu Iwi are independent and cherish their mana motuhake.  

And, while closely related, at times they fought each other.  It is also true that 

nothing united them more than external forces. 30 

 

The history of the Marutūāhu is of maritime peoples – highly mobile, moving 

between settlements and cultivations/marine resource complexes during the 

seasons. 
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And this is probably a good place to walk through the green book, Sir, and I’ll 

just take us through all of these maps as helpful context.  Reference is in the 

bottom right-hand corner, Sir, for the record.  So starting with map 1, top 

right-hand corner that phrase and “Mai Matakana ki Matakana”, also as 5 

Mr Ngamane’s evidence talks to “Ngā Kuri a Whārei ki Mahurangi”.  If we start 

in the south, you’ll see there, bottom right-hand corner, Matakana Island.  Just 

while we’re in that part of the country, if we turn to map 3, I’ll use the tab 

numbers in the book, you might recall from the discussions with Mr Tāwhiao 

there the reference to Ngā Kuri a Whārei and you see that in map 3 from the 10 

Tauranga report of the Waitangi Tribunal.  That location of Ngā Kuri a Whārei 

is in the history of the Tauranga Moana people and that’s a land base or 

approximate to a land base.  The other reference point geographically is the 

Wairoro Stream, that’s part of the traditions of the Tauranga Moana people.  It’s 

not shown on this map but in the world of Marutūāhu and Pare Hauraki, 15 

Ngā Kuri a Whārei is a reef off the shore south-east of that location near 

Te Matakana Island.  So if we go back to map 1 as it were, you have those two 

references in the pepeha Matakana and Ngā Kuri a Whārei.  If we go to the 

other part of the pepeha references, to the north you’ll see there, Sir, as you’re 

probably aware, references to Mahurangi, so the title there is above Waiwera, 20 

and Matakana is also further north there near the Matakana River.  So some of 

those location points that have been referred to.   

 

While we’re on this map, it’s a helpful reminder of the times that have been 

discussed at length in this hearing in terms of its history and references are 25 

being made a very popular destination called Thames that you may have heard 

in the evidence, Sir.  If we think back to the mode of transport in those times of 

waka and on the oceans, it’s a very different world that we’re looking at.  And 

so for example if we look on the Coromandel Peninsula, Te 

Kapunga/Coromandel, or Poihakene/Port Jackson up at Colville, part of the 30 

rohe of Marutūāhu and Pare Hauraki, one can see for example to the west of 

Coromandel by waka to Waiheke Island to Motutapu to Rangitoto to Takapuna 

to Central Auckland it’s a very different type of geography than one if one’s 

referring to buses and Thames and the like.  Similarly to Poihakene/Port 
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Jackson in terms of the latitudes, you look to the west and you’ve got the 

Mahurangi, also north to Aotea Great Barrier.  So those are some of the key 

location points in terms of proximity between the peoples that we belong to and 

those other landmarks that have been referenced in this hearing. 

 5 

Turning to map 2, map 2 is taken from the Hauraki Report, the report of the 

Waitangi Tribunal, and several things to – and there’s been references to that 

report in the hearing.  Several things to note here, Sir.  You’ll see the dash lines 

and in the legend confirming the boundaries of the Hauraki inquiry.  A bit like 

Treaty settlement processes, one of the pieces of architecture for the Waitangi 10 

Tribunal, as you’ll probably remember, has been the setting of inquiry districts.  

And here we see the Hauraki inquiry district, it’s referenced in this map and we’ll 

see it in the next one, there’s the Tauranga inquiry district, it covered that land 

area also out to the sea and including Tuhua/Mayor Island.  So this was the 

Hauraki inquiry district.  It was of some regret and lament to our elders that, as 15 

they put it, these types of boundaries were severing the bodies, the tinana of 

our people, so that multiple inquiries were being required to be attended by our 

people. 

 

What this map also shows is a couple of examples of where there are either 20 

neighbouring, overlapping, shared interests, however you conceive of them.  

Again the legend we see the second entry in the first box “Hauraki claims within 

Waikato-Tainui” and you see those hashed areas.  So the overlap between the 

Hauraki inquiry district and the raupatu boundaries from the confiscation areas 

and that – and this was discussed in the Hauraki Report and there are findings 25 

on this in terms of the respective interests between Pare Hauraki, Pare Waikato.  

And similarly to the south-east, again the legend showing in the third entry, the 

second box “Hauraki claims within the Tauranga inquiry area”.  And you might 

recall the discussion with Mr Tāwhiao in terms of those respective interests and 

some of the events that occurred there. 30 

 

For context and to pre-empt any questions why isn’t there anything showing 

that similarly for Tāmaki, and again that was discussed in the report as well.  

And what is this is reflecting in a sense is that there’s no inquiry districts that 
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have been set in Tāmaki, nor were there any raupatu confiscation areas of the 

type like the confiscation areas.  Of course around Māngere and the Manukau 

there were sections of that occurring but not as widespread a raupatu area. 

 

I’m happy to take any questions as we go through, Sir. 5 

THE COURT: 

Thank you. 

MR MAJUREY: 

Map 3 is a zoom in as it were of that Tauranga Moana inquiry area.  And there 

you might recall, Sir, the reference to the Katikati Block, the Te Puna Block, and 10 

also one of the maps that I discussed with Mr Tāwhiao, and you might recall my 

inelegant references to blue dots, blue worms and blue forests in terms of 

agreed redress areas between the tribes. 

 

Map 4 is showing the Crown transaction area as agreed between the 15 

Marutūāhu tribes, Ngāti Pāoa, Ngāti Maru, Ngāti Tamaterā and Ngāti 

Whanaunga in this case for what was called the Mahurangi and Omaha Block 

transaction of 13 April 1841.  And, as you might recall, I made the point that that 

was about seven months after, I think my math might be right, months after the 

1840 transaction that’s been much discussed in the hearing.  So you’ll see 20 

some of the geography that we’ve talked about, Sir, the northern point, Te Arai 

Point, down to the south-eastern point at Devonport and the lands in between.  

As the evidence from Marutūāhu will confirm, this was not an exclusive 

transaction and I think Mr Dreaver may have mentioned this along with others 

that other customary interests were recognised by the Crown in transactions in 25 

these areas, examples being Ngāti Manuhiri, Te Kawerau ā Maki, Ngāti 

Whātua.  So there are, if they were to be overlaid, different maps of this type in 

these periods reflecting transactions between the Crown and different tribes. 

THE COURT: 

So where it says Mahurangi and Omaha Block transaction between the Crown 30 

and then one, two, three, four – 
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MR MAJUREY: 

Yes, Sir. 

THE COURT:  

– iwi, that was one transaction? 

MR MAJUREY: 5 

Yes, Sir.  And that’s a good point because in the next map what that reflects is 

a series of transactions.  But this was a single deed, it’s in the Turton deeds 

documents. 

THE COURT: 

Thank you. 10 

MR MAJUREY: 

Sir.  So if we’re going to the south-south-east of the Central Auckland area, this 

is what’s known as the Tāmaki or the Fairburn transactions, this map showing, 

as the title label shows, involved Ngāti Maru, Ngāti Pāoa, Ngāti Tamaterā and 

Ngāti Whanaunga.  The legend doesn’t say it but the evidence will address this 15 

in a couple of the statements for Marutūāhu.  This was in part a Lands 

Commission process in terms of looking at earlier transactions, 1842 was the 

first part of this, and over time these transactions were addressed and decided 

upon by the Lands Commission.  Again, this is not an exclusive map in terms 

of interest because tribes in this hearing also had transactions and their 20 

customary interests recognised, Ngāi Tai ki Tāmaki, Te Ākitai Waiohua and 

other Waiohua tribes.  I think Ngāti Whātua may have been in this one as well.  

So you’re seeing again these examples of respective interests being reflected 

in the various transactions with the Crown.  So we’re seeing, Sir, in terms of 

this geography and this history the proximity of the tribes of Marutūāhu in and 25 

around, well around at this stage the Central Auckland area. 

1035 

Turning to tab 6, a lot of names and important to emphasise this is a much 

discussed and debated map within the tribes of Hauraki, so a bit of background 

and context.  So, you’ll see at the top, it’s contained in the Hauraki Report and 30 
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the reference at the bottom, figure 3, “Hauraki tribes circa 1840 source 

Taimoana Tūroa.”  Taimoana Tūroa, Uncle Tai, a much respected kaumatua of 

Parehauraki with Marutūāhu and Ngāti Rangi whakapapa.  The source of this 

was part of the Treaty claims that were led by the Hauraki Māori Trust Board 

as one of the sets of groups in that inquiry and this was a version of a number 5 

of these types of maps that were put to the Tribunal, the Tribunal recorded this 

one and so it’s important to say that among the tribes, there are different views 

around this.  What’s helpful in a sense and what’s important is in the history and 

tikanga and custom of the tribes of Marutūāhu and Parehauraki, it’s showing 

some of the matters that had come up during the hearing in terms of the tikanga 10 

of this area and the collocation of different tribal groups.   

 

And so again if we go back to this very popular location of Thames on this 

version of the map, you just see Ngāti Maru, you see Ngāti Pāoa and Ngāti 

Whanaunga and so on and so forth around the geographical areas covered by 15 

this.  And again you see the range in terms of geography from the south-east 

to the north-west and in between.  Again, another piece of context and 

addressing the question that’s likely to come up at some point is what’s this 

saying about Auckland and again there’s a background to that insofar as the 

nature of the claims that were before the Tribunal and what the Trust Board was 20 

trying to do here and I recognise it’s coming from me Sir, but for what it’s worth, 

Auckland was left bare in a sense insofar as a tribal interest. 

 

Also important to say that this was not posited on the basis that these were 

exclusive interests because we don’t see other tribes here, for example Te 25 

Waiohua, Ngāti Whātua, Waikato-Tainui, and that was only because it was 

trying to show a representation of the tribes in Marutūāhu and Parehauraki.   

 

Map 7 Sir, this comes from the Belgrave report that has been mentioned during 

the hearing, simply to emphasise as the title in the right-hand top says: 30 

“Adaptation of Fenton’s map of Auckland”, and so in terms of a number of the 

areas referenced in the Ōrākei block hearing decisions, some of the names that 

you might recall Sir for example if we look at the Manukau Harbour around 

Karangahape, Te Whau, their reference to Paruroa, Big Muddy Creek, and one 
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of the pakanga battles that occurred.  We look over to Central Auckland, 

Waipapa Taurarua and some of the names that have been referenced.  Also 

there a reference to Mokoia and Mauinaina, the settlements of Ngāti Pāoa and 

Marutūāhu that have been referenced. 

 5 

Thank you Sir.  Tab 8 so again from the Belgrave report and so this and the 

next map are picking up the references you’ve heard to Blackett’s Point, 

Gladstone Park, Taurarua, a nearby area, different geography or geographical 

areas and so what this is showing as per the ledger, “Blackett’s Point hostel 

endowment reserve original boundary”, shown in the red, recognising the later 10 

effect of reclamation and so what was originally shoreline around parts of this 

boundary are no longer the case.  So you’ll see there, Gladstone Tennis Club, 

Gladstone Road in Parnell.   

 

Similarly tab 9, another of the areas mentioned, Mechanics Bay Reserve near 15 

Waipapa and the, you see the third entry in the legend Sir, there’s a, I don’t 

know what to call that, a box with some arrows coming out of it or a star inside 

a red box which says “site of former Māori hostel”, so that’s you might recall 

some evidence dealing with that, the yellow line of course being the original or 

nearby original shoreline before reclamations and so the reference to 20 

“Tauranga waka”, places for waka canoes, the hostels, that’s the area that we’re 

talking about Sir.   

THE COURT: 

Thank you. 

 25 

MR MAJUREY: 

Finally, map 10 which you’ll recall in part in a sense.  This map and I don’t 

propose to go through it Sir, it’s the amalgam, the combination of those various 

maps and layers that you’ll recall that we’ve seen in the McEnteer map, so it’s 

a one-stop shop as it were for the various areas that have been discussed in 30 

the evidence.  

THE COURT: 
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Thank you. 

 

MR MAJUREY: 

Thank you Sir.  Back at 6, the Plaintiff acknowledges that the Marutūāhu 

evidence in this case recounts the traditions shared by the Marutūāhu tūpuna 5 

in the Native Land Court hearings.3  The Plaintiff naturally supports the decision 

made by Chief Judge Fenton on that evidence.  The breadth of all the evidence 

from that time is important.  And if we can go to the driver, if we could have 

305.02695 please.  Yes, could we blow that up a bit starting at the top.  So I 

don’t propose to go through this in any length Sir but as a reminder of the 10 

breadth and depth of evidence that was before Chief Judge Fenton in the 

second of those two hearings and as my learned friend Mr Hodder indicated in 

his opening, there are a couple of versions of these minutes, this is the one 

from Professor Belgrave’s report and what I’m wanting to note is, because we 

work down the list, the various tūpuna and tribes that were represented and 15 

participated.   

 

So, yes, you see the prima facie case stated by the claimant, Āpihai Te Kawau, 

and the tribal references there.  We then come down to the first counterclaim in 

recognising the spelling and recording and the like, Ngāti Te Ata.  And so we 20 

have a number of tūpuna there, Paora Te Iwi, Hori Tauroa et cetera.  And we 

see references to tribes there, Ngāti Te Ata and Ngāti Pāoa and Ngāti Nahu of 

Ngāti Mahuta.   

 

Then to the second counterclaim, Hetaraka Takapuna, the claim being for Ngāti 25 

Pāoa and Ngāti Maru and Ngāti Tamaterā and Ngāti Whanaunga.  And we see 

a list there of Marutūāhu tūpuna and their tribal affiliations, just variously 

working our way down, Ngāti Pāoa, Ngāti Maru, Ngāti Whanaunga, also tribes 

of Whakatōhea and Taranaki there and a number of Europeans as well, 

including James Mackay which caused some comment from the Chief Judge in 30 

terms of respective hats that were being worn. 

 

Towards the bottom of the page, as these minutes record, Te Taoū and there 

starting with Āpihai and again working down the list of tūpuna, tribal references 
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Ngā Oho and Te Taoū, Waikato, a number of other tribes, Ngāpuhi and Ngāti 

Rangi.  If we go over the page, again Te Taoū, Ngā Oho, Uringutu.  Ngati – I 

don’t know if that’s Timaho or Tamaoho.  Te Rormoa.  Towards the bottom, 

Ngāti Whātua, Ngāti Kahu and Ngāti Potaniwha and again a number of 

European witnesses.  So, a long list of tūpuna involved who participated and it 5 

does make one reflect, given the times and the scale of that case, how counsel 

of those days organise a case when communication was however it was and 

people were coming by waka, I’m barely keeping pace with this one Sir as this 

proceedings’ Dennis Denuto, so you do wonder how they undertook that task 

but they obviously did. 10 

 

I’m at 8.  With the usual caveats as to authenticity of minutes from Native Land 

Court hearings (context/systemic racism), they are a rich source of respective 

tribal traditions. Especially, given the absence of block by block hearings in 

central Auckland as occurred elsewhere in the colony.   15 

 

9.  There is a contest as to the relative merits and weight of that tūpuna evidence 

- the most important of all primary native sources - and the decisions of Chief 

Judge Fenton.  

 20 

10. The evidence in this hearing traverses the conspicuous influence the 

Fenton decisions have had over time on the received history in Tāmaki.  

 

11.  As to formal representation in this proceeding, the Marutūāhu Rōpū Limited 

Partnership is the current governance entity for the Marutūāhu Collective of Iwi4 25 

recognised in the Ngā Mana Whenua o Tāmaki Makaurau Collective Redress 

Act 2014.5  
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II. WHANAUNGATANGA AND TĀMAKI  

 

12. Whanaungatanga is the essence of tikanga Māori, it is its most pervasive 

value, it is what makes us Māori.  

 5 

13. The Marutūāhu peoples celebrate their whanaungatanga with the peoples 

of Te Waiohua and Ngāti Whātua.  

 

14. Those bonds go back to the very beginnings of the hekenga from Hawaiki 

and arrivals here in Tāmaki Makaurau.  10 

 

15. The Marutūāhu peoples descend from the Tainui Waka and the peoples of 

Ngā Oho and Ngā Marama.  

 

16. In the case of Te Waiohua, that shared common descent was warmed again 15 

by the tatau pounamu (peace marriage) of Rautao and Parekaiangaanga. This 

hononga is an important bond between the peoples of Marutūāhu and Ngāi Tai 

Ki Tāmaki. An important bond is also held with the peoples of Te Ākitai 

Waiohua. Oftentimes, the peoples of Marutūāhu were cared for at Pūkaki on 

their travels to and from the Waikato interior. These bonds exist too with the 20 

other tribes of Te Waiohua who are not here.  

 

17. In the case of Ngāti Whātua, that common Tainui Waka descent was a bond 

that also saw a shared history during the turbulent years in the 1820s-1830s.  

 25 

18. The peoples of Ngāti Whātua were protected by Marutūāhu while sheltering 

in the Waikato. Our peoples lived together, fought together and died together.  

 

19. Our peoples were also, along with Waikato-Tainui (also Tainui Waka kin) 

part of the subsequent peace agreements that facilitated the return to Tāmaki.  30 

 

20. As much as we are all whanaunga, we each have our distinct histories, 

traditions and tikanga.  
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21. Tāmaki and her many husbands are unique. It is not like Tauranga Moana 

or Te Urewera (or Tikitiki).  I was going to say Hikurangi but alliteration got the 

best of me.  Not the least because of its geography and landscapes.  

 

22. Essential to an understanding of Tāmaki is the moana. Water connects 5 

whereas land can divide. It was the waters that influenced relationships with the 

whenua and the exercise of customary interests.  

 

III. DÉJÀ VU ALL OVER AGAIN  

 10 

23. This hearing has highlighted the intergenerational contests and hononga 

between the whanaunga of Tāmaki Makuarau.  

 

24. The peoples of Ngāti Whātua, Waiohua and Marutūāhu have their 

respective traditions in Tāmaki of:  15 

 

a. Battles;  

b. Raupatu;  

c. Peace marriages;  

d. Permanent and seasonal settlements/harvesting;  20 

e. Major relocations to the Waikato following the Ngāpuhi incursions;  

f. The permanent return to Tāmaki in the years approaching the signing 

of the Treaty; and  

g. The Ōrākei Block hearings in the 1860s.  

 25 

25. In more recent times, there was the contest in the Waitangi Tribunal during 

2006-2007, and the subsequent Tāmaki Collective negotiations and settlement 

redress agreed between the iwi of Ngāti Whātua, Te Waiohua and Marutūāhu 

during 2009-2014.  

 30 

26. Since then (2014), the collective arrangements have been in operation for:  

 

a. The Tūpuna Taonga Trust;  

b. The Whenua Haumi Roroa Limited Partnership / General Partner; and  
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c. The Tūpuna Maunga Authority;  

each of which comprise two representatives from each of the rōpū for 

Ngāti Whātua, Te Waiohua and Marutūāhu.  

 

27. Another process involving the tribes was undertaken by the former 5 

Auckland City Council in 1998: 306.03741 

 

And could we have that number up please? 

THE COURT:   

Actually perhaps better just repeat the number, for the record. 10 

1050 

 

MR MAJUREY: 

Yes Sir.  306.03741.  This is not the best of quality Sir and I’ll just go to several 

pages.  Nothing particularly hangs on this, it represents though another of the 15 

processes, in this case RMA, involving the tribes and some of the common 

themes.  So as best as you can see headed “Tangata whenua consultation 

report of Commissioners to Auckland City Council.”   

 

Can we please go to 03744, scroll up, and just showing there in terms of the 20 

composition of the Commissioner Panel, on this page you’ll see 

Sir Wira Gardiner, two councillors of the then city council, and if we go to the 

next page please, Sir Hirini Moko Mead, Dr Margaret Mutu and another of the 

Auckland city councillors, so that was the panel for this process. 

 25 

And then if we please go to 03751.  And if we can blow up the list of names 

there, and as you read down, Sir, there’s some names there will be familiar to 

you in terms of mention in this hearing, including for the Ngāti Whātua Ōrākei 

Māori Trust Board as it then was, Sir Hugh Kāwharu and Danny Tuha. 

THE COURT: 30 

Yourself, Mr Majurey. 
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MR MAJUREY: 

Seems to pop up everywhere, Sir.  Can we go to 03743 please.  This is a, yes, 

the letter of transmittal.  And if we scroll down a little bit please.  In the second 

paragraph, the last sentence reads: “The Commission has not attempted to 

provide the council with all the answers but aims to steer the council towards 5 

constructing productive relationships that will underpin a durable partnership.”  

The next paragraph: “The council has done much towards developing 

relationships with tangata whenua but it is prudent to review progress and take 

advice on how best to proceed.  The development of sound Treaty relationships 

is an evolving process.  This report marks neither nor the start nor the finish of 10 

the process but, rather, is another step along the way.”  And further on: “The 

Commissioners report offers workable solutions to some of the consultation 

difficulties that the council currently faces.  It is not intended to bind the council 

or tangata whenua into any fixed position.  Rather, it seeks to provide 

mechanisms for constructing relationships that will lead to good outcomes.  15 

There is much work still to be done on the design of consultation process but 

this work should rightly take place in discussions between the council and 

tangata whenua.  A great deal can be achieved if there is goodwill and intention 

demonstrated on both sides.”  So gives a glimpse, Sir, of that process. 

 20 

 Back to 28.  The catalyst for this – 

THE COURT: 

You said it gives a glimpse of the process.  Do you say anything about their 

findings? 

MR MAJUREY: 25 

There really weren’t findings as such.  As the report shows, it was a fairly 

compressed timeframe and that received some comment, even by the 

Commissioners themselves.  So some very influential figures there, as you can 

see, and some frustration on all parts in terms of the timeframe.  So can’t speak 

for the Commission Panel but what seemed to be quite important was in terms 30 

of recording the process that occurred and also the worldviews of the different 
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groups which are set out in the report giving those sorts of indications in terms 

of trying to provide constructive advice to the then city council. 

THE COURT: 

Thank you. 

MR MAJUREY: 5 

The catalyst for this litigation is the Treaty settlements process.  The evidence 

of the parties traverses the course of the iwi specific and collective settlement 

processes in Tāmaki Makaurau.  A useful account is contained in the preamble 

(agreed by all the tribes) to the Ngā Mana Whenua o Tāmaki Makaurau 

Collective Redress Act 2014. 10 

 

I think this has come up before, Sir, to you so I’m not proposing to read it.  It 

does though provide a reminder of the start point, as it were, and that was the 

claims to Tāmaki Makaurau based on historical breaches of the Treaty and 

then – 15 

THE COURT: 

What does that mean?  What is a claim to Tāmaki Makaurau? 

MR MAJUREY: 

I can put it this way in the technical sense, Sir.  So the well-known Wai claims, 

in terms of the geography, many various versions of Wai claims, from 20 

individuals, individual lay folk, through to quite large statements drafted by 

lawyers.  In their essence, claims cover explicitly or implicitly a geography and 

talk to the breaches of the Treaty by the Crown as alleged claimed by the 

claimants.  And so what is meant here and that, as I understand it, is a reference 

to those various claims. 25 

THE COURT: 

Claims of breaches in relation to geographical areas? 
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MR MAJUREY: 

And being historical breaches of the Treaty. 

THE COURT: 

Yes. 

MR MAJUREY: 5 

As historical claims are defined with that test, Sir.  And some of those settlement 

milestones are set out there, Sir, as you might recall. 

 

The final part of the preamble saying to implement the deed legislation is 

required.  And at 31, the legislation was enacted in 2014. 10 

 

It is common ground that tikanga is at the heart of this case.  So too is history.  

But, tikanga and history are not always easy companions.  History is imperfect 

and changeable.  

The history central to the understanding and fate of this case involves some of 15 

the defining periods of our nation:  

The pre-contact Māori world;  

The Musket Wars and tribal diaspora;  

Te Tiriti o Waitangi;  

The waves of settler immigration;  20 

The New Zealand Wars; and  

Raupatu and the destruction of communal land tenure (some of the poignant 

examples of the colonial tragedy).  

 

History is seen through the eyes of those who live it and those who inherit 25 

history.  Each of the tribes here (and those who are not) hold to very different 

accounts of those events.  How then are the multiple histories to be reconciled 

or at least assessed in a neutral way?  Should it fall to the Court to be arbiter of 

the ‘one true history and tikanga’ when the respective kaitiaki of that 

mātauranga are in fundamental dispute?  The role of the Court is also in dispute 30 
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– there are voices on all sides of this case that firmly say a non-Māori forum 

has no place making determinations on tikanga.  

 

That then raises the question as to the ambit of the plaintiff’s proposed 

declarations.  Do they all involve tikanga, or are there discrete parts that solely 5 

relate to claims against the Crown which might properly be the subject of judicial 

determination?  

 

I sense a question coming, Sir. 

THE COURT:  10 

No, I’m thinking. 

MR MAJUREY: 

The answer, I say, lies in the proposed declarations themselves:  

Declaration (a) – seeks a determination of mana whenua and ahi kā solely for 

Ngāti Whātua Ōrākei.  15 

Declaration (b) – is aimed at the Crown but is predicated on tikanga, “in 

particular Ngāti Whātua Ōrākei tikanga”.  

Declaration (c) – is aimed at the Crown but incorporates mana whenua 

determinations and is predicated on tikanga, “in particular Ngāti Whātua Ōrākei 

tikanga”.  20 

Declaration (d) – is predicated on the Crown being required to comply with 

tikanga and incorporates mana whenua determinations.  

So no, the plaintiff’s pleaded claim is not severable as between claims in tikanga 

and as against the Crown.  As Mr Kruger affirmed four times – we should not 

be here.  25 

The dangers inherent in the Court’s participation have also been – 
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THE COURT: 

Just before we move on to that, Mr Majurey, I’m just wanting to make sure I’m 

locating what you’re calling declarations (a) to (d). 

MR MAJUREY: 

Yes, Sir.  In the yellow book… 5 

THE COURT: 

Yes.  So this is page 10? 

MR MAJUREY: 

Page 10 and 11, Sir, of the yellow book as I have it.  So (a) starts towards the 

bottom of – well, there’s the bottom right-hand numbers, the large numbers? 10 

THE COURT: 

Yes. 

MR MAJUREY: 

Yes.  So (a) starts towards the bottom of 10 and (d) goes over into 11.  

THE COURT: 15 

So do you say that any of these declarations relate to the tikanga of tribes other 

than Ngāti Whātua Ōrākei? 

1100 

MR MAJUREY: 

On the wording of the declarations as they’re currently framed, Sir, if we work 20 

our way through them.  (a), that clearly references Ngāti Whātua Ōrākei, also 

ahi kā and mana whenua.  It’s hard to understand how that could be distinct 

from tikanga Māori in terms of there being other tribal interests as claimed and 

there’s evidence of in Tāmaki Makaurau.  So it’s hard to say that that’s a solely 

Ngāti Whātua Ōrākei tikanga matter. 25 

 

Declaration (b) is explicit in referencing tikanga in general or at the general level 

and also of course referring to Ngāti Whātua Ōrākei tikanga.  Similarly (c) and 
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(d) also in the first line to comply with tikanga.  Further down in the roman 

numbers, references there to mana whenua of Ngāti Whātua.  So on my reading 

and understanding of these, these all involve tikanga Māori in general but also 

discrete tribal tikanga.   

THE COURT:   5 

Thank you. 

 

MR MAJUREY: 

At 46, the dangers inherent in the Court’s participation have also been  

illustrated during the hearing.7  10 

 

VI. MANA / RELATIONSHIPS  

 

47. The Māori world view of mana and relationships has received much 

attention during this hearing. 15 

  

48. The Plaintiff correctly notes that the Waitangi Tribunal’s Tāmaki Report 

does not speak in terms of mana whenua. Rather, interests and relationships.  

 

49. By comparison, the Ngā Mana Whenua o Tāmaki Makaurau Collective 20 

Redress Act 2014 talks of mana and relationships.  Turning to section 3 and a 

couple of highlighted parts there Sir at paragraph (a) restoring ownership of 

certain maunga and motu of Tāmaki Makaurau to the iwi and hapū, the maunga 

and motu being treasured sources of mana to the iwi and hapū.  At (b) providing 

mechanisms by which the iwi and hapū may exercise mana whenua and 25 

kaitiakitanga over the maunga and motu. 

 

And further down in section 65, the Crown acknowledgement.  At (b) the 

importance of cultural activities on and traditional uses of the tūpuna maunga o 

Tāmaki Makaurau as integral parts of the relationship of Ngā Mana Whenua o 30 

Tāmaki Makaurau with the tūpuna maunga o Tāmaki Makaurau. 
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THE COURT:   

Thank you. 

 

MR MAJUREY: 

At 50, the Plaintiff accepts it carries the burden in this case.  5 

 

51. However, the actual yardstick in a civil case that has tikanga at its heart is 

in issue, and may result in ‘new law’.  

 

52. There is also a question as to how this is to manifest.  10 

 

53. It appears the Plaintiff expects the Court will rule on the relative mana 

whenua and ahi kā of the iwi represented in this proceeding.8  

 

54. It is not clear how that follows.  15 

 

55. As it is the Plaintiff who is seeking judicial imprimatur for its claim, it falls on 

the Plaintiff to make its case.  

 

56. There is no onus on any other tribe here to prove any status at tikanga. Nor, 20 

does the Court need to make tikanga determinations in respect of those tribes.  

THE COURT:   

Does Marutūāhu seek any tikanga determinations from the Court? 

 

MR MAJUREY: 25 

Not of itself Sir, in terms of indications for it.  That of course thought depends in 

terms of how the Court frames its view and any determinations on the 

declarations that have been sought and for the reasons that I touched on and 

discussed, those aren’t severable as like in terms of one goes with the other.  

And that’s one of the challenges and the tasks you have, Sir. 30 
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THE COURT:   

Yes.  So is the Marutūāhu position that the declaration sought by Ngāti Whātua 

Ōrākei should not be granted or are there alternative declarations that are 

sought?  Or both? 

 5 

MR MAJUREY: 

That’s a very good point, Sir.  Picking up the last point, Marutūāhu does not 

seek alternative declarations, it’s not our case and I’m not trying to be trite or 

flippant with that response.  What might be relevant as the case further unfolds 

is whether the plaintiff wishes at any time to amend its declarations and that’s 10 

occurred in the previous levels as recognising the difference between those 

proceedings and this one.  Where those have been or those have evolved 

during the course of the process.  So I can’t speak and I’m not seeking any 

responses from the plaintiff, but I’m trying to cover the potential scenarios.  So 

coming back to your point; it’s for the plaintiff to make its case and either it gets 15 

there or it doesn’t in terms of what’s currently before you.  What Marutūāhu say 

is that – and this is not repeated formally in the sense of the statement of 

defence, but in clear terms in the evidence that you’ll be receiving and it echoes 

some of the evidence you’ve had, it’s the very strong view of Marutūāhu that 

the Court should not be making determinations on tikanga.  That of course is 20 

for the Court to decide.  If the Court does make the decisions, then the position 

of Marutūāhu is that the declarations should not be granted because the 

grounds for them aren’t there. 

THE COURT:   

And if declarations, but if declarations are granted, then you’d not be seeking 25 

any others? 

 

MR MAJUREY: 

That’s the rub, Sir, as to what those declarations might look like and again, this 

brings out some very important issues as to exactly what is sought by 30 

declaration (a) and this has been discussed by all.  If mana whenua is shared 

and not exclusive, then that’s a very different proposition and no doubt each of 

the tribes will have their say on this as opposed to a declaration which is purely 
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exclusive.  And so if it’s the former, then that has less issue or no issue, that 

doesn’t seem to be what’s actually being sought though.  If it’s the latter, then 

that is a variation – in a sense, that becomes binary.  If the Court’s persuaded 

of that, then no other declarations are required, in a sense. 

THE COURT:   5 

I understand. 

 

MR MAJUREY: 

I think I was at 57, Sir.  None of the other tribes here challenge the place of 

Ngāti Whātua Ōrākei in Tāmaki Makaurau.  10 

 

58. Following the cathartic urgent Tribunal inquiry in 2006-2007, the tribes of 

Tāmaki found a way to come together, to work together, to support each other 

and achieve an historic collective settlement, and then see Ngāti Whātua 

Ōrākei complete their iwi settlement.  15 

 

59. Indeed, Marutūāhu provided active support for the Ngāti Whātua Ōrākei 

settlement following some majority culture backlash against the tribe’s 

negotiated commercial redress on the North Shore. An area in which, by their 

own acknowledgement, Ngāti Whātua Ōrākei does not hold mana whenua (as 20 

they conceive of it).  

 

60. As this litigation has reminded us, the world of whanaungatanga changed 

after those settlements were secured by Ngāti Whātua Ōrākei.  

 25 

61. Ironically, the timeline for the Ngāti Whātua Ōrākei settlement (between AIP 

to deed of settlement (2006-2011)) has outpaced the timeline for the Marutūāhu 

Collective settlement process (from Marutūāhu iwi AIPEs (2011) to today and 

counting ie it’s still incomplete). 

 30 
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VIII. DECLARATION ISSUES  

 

62. There are significant issues with the Plaintiff’s formulation of its proposed 

declarations.  

 5 

Declaration (a)  

 

63. Declaration (a) is open ended - it has no limitation as to extent. On its face, 

it would affect all other tribes.  

 10 

MACA  

 

64. If granted on the terms sought, declaration (a) would tend to pre-empt 

pending MACA litigation where there are a plethora of iwi claims over the 

marine and coastal areas related to the lands the subject of the Plaintiff’s 15 

exclusive claim.9  

 

Reclaimed Lands 

 

65. Declaration (a) would also encompass a large area in the Auckland CBD 20 

that was reclaimed post the Treaty and post the “1840 transaction”.  

 

66. There are obvious difficulties with sustaining this claim on the basis of mana 

whenua and ahi kā.  

 25 

I had thought for the next section Sir, with the subheading, if we’d been a bit 

earlier in the month I’d make some quip about the Ides of March but we’re well 

way beyond that, I think we’re getting to the Nones.   

 

Render unto Caesar  30 

67. The Plaintiff’s proposed declaration of exclusive mana whenua would also 

encompass the Tūpuna Maunga shared by all the iwi of Ngāti Whātua, Te 

Waiohua and Marutūāhu through the Ngā Mana Whenua o Tāmaki Makaurau 

Collective Redress Deed and legislation.  
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68. Likewise, the current (and future) properties purchased by the iwi of Te 

Waiohua and Marutūāhu through the operation of the 172 year RFR and forever 

Housing Protocol regime via the Ngā Mana Whenua o Tāmaki Makaurau 

Collective Redress Deed and legislation.  

 5 

69. How the Plaintiff reconciles an exclusive claim over the top of lands the 

subject of Treaty settlement agreements is in issue.  

 

70. The apprehended response of this being consistent with the Plaintiff’s 

claimed exercise of mana in allowing the collective settlement to proceed is a 10 

relatively recent explanation (first heard at the Court of Appeal stage), and 

problematic. Not the least because none of the other iwi knew they were 

somehow being granted succour.  

 

Dramatis Personae  15 

 

71. Not everyone is here, far from it.  

 

72. It is no proper answer to say other iwi were all put on notice and could have 

participated.  The implications of the significant costs of litigation in the senior 20 

courts (with the potential for costs to follow the event) are obvious.   

 

73. This is to be contrasted with Waitangi Tribunal regional inquiries involving 

widespread iwi representation, and where there is no fear of costs orders.  A 

forum where Māori feel comfortable representing themselves.  25 

 

Declarations (b) – (d) 

 

74. Proposed declarations (b)-(d) engage aspects of Crown policy and practice 

in Tāmaki Makaurau, and the nature and parameters of the “1840 Transaction.” 30 

 

75. “Ngāti Whātua Ōrākei tikanga” is crucial to the architecture of those 

declarations.   

 



1949 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

76. However, the current formulation of declarations (b)-(d) would allow Ngāti 

Whātua Ōrākei tikanga to mean “whatever is determined by Ngāti Whātua 

Ōrākei … at any time.” 

 

IX. COLLATERAL CHALLENGE 5 

 

77. The Supreme Court affirmed the ability of the plaintiff to test its asserted 

rights but declined its challenge to ministerial decisions in relation to legislating 

Treaty settlements.  And I won’t read that out, Sir, you’ve seen that before. 

 10 

78. It is noteworthy that the pursuit of a declaration of rights has morphed into 

litigation which is also aimed at stopping or frustrating completion of Marutūāhu 

Collective Redress Deed and legislation. 

THE COURT: 

How would it do that? 15 

MR MAJUREY: 

You might recall there was an exchange with Mr Blair on that and I was asking 

him is that part of what’s aimed at here.  Quite how that might occur obviously 

is a matter for the plaintiff if it wishes to take it any further.  One example that 

comes to mind is if legislation is introduced and it goes through its course, that 20 

could be raised in a Select Committee hearing.  Of course, the plaintiff’s free to 

do that in any event, but it could go there armed with whatever determination 

the Court’s made.  It could try and bring political pressure.   

 

79. The plaintiff has been critical of the Waitangi Tribunal’s Tāmaki Report.   25 

 

80. It is useful to highlight several matters. 

 

81. First, a central focus in the challenges from the many iwi opposing the 2006 

Ngāti Whātua Ōrākei AIP was the then provisional RFR area.   30 
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82. This involved an exclusive area based RFR which would, if enacted, have 

excluded any other tribe from ever obtaining Treaty settlement redress in that 

109 square kilometre area.   

THE COURT: 

Would it? 5 

MR MAJUREY: 

Yes, Sir, that’s the way that settlements work.  So for example to use a 

comparison the, and you might recall this being discussed, the map for the now 

Mana whenua Tāmaki Makaurau RFR area towards the south had a number of 

blocks that were pretty hard to see in the resolution of that map.  That’s because 10 

they were included in the Waikato-Tainui RFR area.  A very clear part of the 

Crown’s approach, and was also much discussed back in ’06, ’07, is that where 

there’s an RFR like that it is not available in any other Treaty settlement, it’s 

legislated, and so unless the legislation is amended that provides that clear right 

– 15 

THE COURT: 

Well, just when you say it’s not available, it is a right of first refusal, so if the 

right of first refusal is offered and not taken up then would that property not be 

able to be used in Treaty settlement? 

MR MAJUREY: 20 

Unless legislation were structured this way that gave a second right.  Because 

the typical approach is, using the hypothetical in the general approach, and 

perhaps to use the reference that had been made here, for the RFR that’s with 

the collective, and you’ll recall the examples where properties weren’t taken up, 

then they go to the market.  So that’s the – 25 

THE COURT: 

Well, do they necessarily go to the market or is it just then up to the Crown as 

to whether they sell it or transfer it or whatever? 
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MR MAJUREY: 

As I understand, and I don’t know if this is a legislative process, where land is 

declared surplus then the Crown agency is required to dispose of it.  It’s the 

RFR that gives the first right to the relevant tribe and then it is required, as I say 

I don’t know if that’s a policy position or a statutory position or otherwise, to then 5 

go to the market. 

THE COURT: 

It may be a policy decision but perhaps we’ll find out later.  Thank you. 

MR MAJUREY: 

Yes.  My friends to the left probably know this chapter and verse but that’s all I 10 

can help with at the moment, Sir. 

THE COURT: 

No, thank you. 

MR MAJUREY: 

I think I was at 83. 15 

THE COURT: 

Yes. 

MR MAJUREY: 

83. The removal of that provisional RFR, agreed to by Ngāti Whātua Ōrākei, 

confirmed a level field. 20 

 

Actually, just while I think of it, Sir, I think there is some discussion of this in the 

Tāmaki Report, the Tribunal’s report.  So I won’t do that on my feet, I might be 

able to try and find that at some point.  

 25 

84. Second, the plaintiff takes issue with the Tribunal’s ‘layers of interest’ 

findings (‘all layers of interest are valid’).   
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85. As to ‘interests’, the Waitangi Tribunal has consistently talked in terms of 

customary interests and not mana whenua.   

 

86. As to relativity, the Tribunal said the layers of interest are all valid, not that 

they are all equal. There is a body of evidence on all sides here that says this 5 

approach is tika, for example the various intensities of ahi - fire.  

 

87. Third, as to whether the Tāmaki Report was a purely process or substantive 

report, any careful reading shows the Tribunal engaged with matters of process 

and substance.  10 

 

88. Fourth, this case has shown some similarities in the Treaty settlement 

experiences for the various tribes, for example:  

 

a. Complaints of non-access to information.  15 

b. Complaints of a lack of hui.  

c. Contests over interests / mana.  

 

89. There is common ground that the Crown’s Treaty settlement process is 

fundamentally inequitable as between Māori and the Crown.  20 

THE COURT: 

Well, presumably there’s common ground except for the Crown. 

MR MAJUREY: 

Fair point, Sir.  Although they have been known to atone and apologise and 

acknowledge. 25 

THE COURT: 

I think I’ll leave that to them. 
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MR MAJUREY: 

90. That we all have to struggle for redress that is pitiful when compared with 

what the Crown has taken from us.   

91. That it is challenging to maintain whanaungatanga during negotiations when 

each negotiations group is tasked by their people with obtaining the best 5 

possible Treaty settlement (whatever that may mean in the circumstances).  

And just to interpolate there, Sir, I do recall I probably unfairly refer to it as the 

four stages of Treaty settlement process, but again there are those similar 

themes that we’re hearing from other very experienced folk who have been in 

this process. 10 

At 92, indeed, there have been periods of high tension on all sides.  And 

sections of the Tāmaki Report reflect some of the tensions in that round of 

negotiations.   

And if we could please to 319.12262.  And hopefully that’s page 43, yes.  If we 

could go to the left-hand side near the bottom, please, the penultimate 15 

paragraph begins: “The apprehension.”  There the Tribunal said: “The 

apprehension that other tangata whenua groups felt as a result of knowing so 

little about where the negotiations between Ngāti Whātua Ōrākei and the Crown 

might lead was obviously justified.  There concerns inspired some to try to get 

the Crown to agree not to proceed without bringing them into the picture first.” 20 

And if we go across the page to the bottom right-hand corner, last paragraph, 

start with the second sentence: “Historical research that would be publicly 

available before, during and after a Waitangi Tribunal hearing was withheld 

during the entire pre-agreement in principle period.  In this same period the 

other tangata whenua groups were expected to provide useful and relevant 25 

information to the Crown about their interests in Tāmaki Makaurau.”   

Turn over the page.  “Seeking more balance between themselves and Ngāti 

Whātua Ōrākei as regards access to information, some of the other tangata 

whenua groups sought documents under the Official Information Act 1982 and 

ultimately through the Ombudsman.  As the Marutūāhu story relates, the 30 

Ombudsman upheld the Office of Treaty Settlements approach.  The 
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Ombudsman’s terms of reference do not of course enable him to consider how 

the Treaty bears on questions of access to information in a Treaty settlement 

negotiation.  We are not so limited.  It was interesting that when the subject of 

secrecy was broached at the hearing neither the Crown nor Ngāti Whātua 

Ōrākei wanted to take responsibility for keeping the historical reports from the 5 

other parties.  Rachel Houlbrooke for the Office of Treaty Settlements said that 

Ngāti Whātua Ōrākei asked the Crown to keep the documents from others, 

whereas Tiwana Tibble from Ngāti Whātua Ōrākei said that the requirement 

was the Crown’s.  We thought that this indicated that neither party had a very 

good reason for the secrecy that was imposed.  It seems simply that there was 10 

a preference for non-disclosure without analysis as to why. 

1120 

And then could we please go to 319.12264.  what page is that?  45, yes thank 

you.  On the left-hand side around the middle: “Thus the Office of Treaty 

Settlements gave other tangata whenua groups in which to tell the Crown about, 15 

everything about themselves but said nothing about how the Crown would go 

about assessing information provided or the use that would be made of it.  The 

other tangata whenua groups were not happy with this, the timeframe was too 

tight, they had no funding to purchase help, they saw Ngāti Whātua Ōrākei and 

the Crown as being hand in glove although being kept on the outer and without 20 

accessing information that the negotiating parties were sharing, people felt 

apprehensive and mistrustful.  Despite assurances in the letter of 1 July 2003 

that the Office of Treaty Settlements would if requested protect the 

confidentiality of information then sensitive.   

Despite their misgivings, most groups felt that they had no choice but to forward 25 

their information.  Roimata Minhinnick, witness for Ngāti Te Ata, articulated how 

overlapping groups felt: ‘We are trapped within the framework that the Crown 

itself has determined.  The Crown has set the rules of the overlapping policy 

approach, now we must engage in those rules.  We have little faith in the 

process.  We do not know the criteria by which our interests in Tāmaki 30 

Makaurau are to be judged.  The Crown has not, does not or will not say what 

the standard is.  The Crown does not make it clear and it results in anger, 

confusion and the prevalence of misinformation and mistrust.’”  
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And finally please at 319.12272.  Is that page 53?  Bottom right-hand corner, 

last paragraph: “We know for sure that during the three years that preceded 

release of the Agreement in Principle, Ngāti Whātua Ōrākei held only one 

overlapping claimant hui that took place at Ōrākei Marae on 11 December 2004.  

Rachel Houlbrooke said in her evidence that the focus of this hui was the 5 

general interest of neighbouring groups.  Its focus was in fact more limited, 

however the topic was the unfulfilled promises from the Crown to Ngāti Whātua 

Ōrākei.  The letter sent out told invitees that: ‘Issues such as mandating or 

matters not related to the breaches that Ngāti Whātua Ōrākei has with the 

Crown cannot be dealt with at this meeting.  Such matters likely rest with 10 

overlapping interests and the Crown directly.’”   

 

Then over the page: “Thus the hui was about Ngāti Whātua Ōrākei’s claims.  It 

was specifically not an occasion for other tangata whenua groups to talk with 

Ngāti Whātua Ōrākei about their claims and interests.  Presumably Ngāti 15 

Whātua Ōrākei hosted this hui in response to the Crown’s expectation that the 

trust board would do at least something to fulfil its undertaking in the terms of 

negotiation to make reasonable endeavours to assist in resolving cross-claims 

issues.  However, it is difficult to imagine that anyone would believe that a hui 

to hear about Ngāti Whātua Ōrākei’s claims would assist in any material way.” 20 

 

At 94, these were not easy times.  And those criticisms could also apply to 

subsequent rounds of Treaty negotiations.   

 

95. This is the context for some of the tensions that still persist.   25 

 

96. It is also context for some of the correspondence and statements from those 

in the respective negotiations hot seats that have been clumsy over the years. 

 

XI. MARUTŪĀHU EVIDENCE 30 

 

At 97, the tikanga, customary, Treaty settlement process and historical 

evidence for Marutūāhu will be presented by, and that’s the list there, Sir.  

Apprehend you might ask me is that the list I’m sticking to?  I’m certainly trying, 



1956 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

again, as all parties are seen, trying to balance individuals’ calendars and their 

jobs, as it were, and trying to keep the hearing flowing.  So certainly today can 

confirm Mr Rawiri, Mr Wilson, Mr Compain and we’ll see where we get to by 

that stage, Sir. 

THE COURT:   5 

Thank you. 

MR MAJUREY: 

And finally just to note that there are a list of names there, many of them 

negotiators for Marutūāhu from the tribes of Ngāti Pāoa, Ngāti Whanaunga, 

Ngāti Tamaterā, Te Patukirikiri and Ngāti Maru.  One name that’s not there is 10 

our dear whanaunga who passed away during this phase, our version of 

David Williams, not the professor, and I just want to note there at the end, Sir, 

Nā reira, ka hoki atu te mahara ki a David Williams tētehi o mātou rangatira, i ū 

tonu ki ā mātou kerēme, koia i riro atu ki te pō i ngā tau i mua i tēnei hui, ā, ka 

tangi tonu te ngākau ki a ia. 15 

 

So those are my submissions, Sir.  I’m happy to answer any other questions 

but noting the time. 

THE COURT: 

Thank you, Mr Majurey, that’s very helpful.  I suggest we adjourn for 15 minutes 20 

and then start the evidence. 

MR MAJUREY: 

Thank you, Sir. 

COURT ADJOURNS: 11.24 AM 

  25 
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COURT RESUMES: 11.43 AM 

THE COURT: 

Mr Majurey, just before we proceed, there was just one matter which arose from 

your opening which I’ve been reflecting on which I was just wondering if I could 

ask you about. 5 

MR MAJUREY: 

Yes, Sir. 

THE COURT: 

And there’s some preliminary question or two before I get to my real question.  

The preliminary question is Marutūāhu Ropu Limited Partnership – 10 

MR MAJUREY: 

Yes, Sir. 

THE COURT: 

– does that organisation itself have tikanga? 

MR MAJUREY: 15 

Yes. 

THE COURT: 

What’s the nature of that tikanga in comparison with the tikanga of each of the 

component iwi? 

MR MAJUREY: 20 

That is probably the way to link the two.  Because what I was going to say, Sir, 

insofar – and we have a lot of discussion in this around the motu in terms of 

four legal entities and the people that sit around those tables how do they bring 

the face, the histories and the tikanga of their peoples to those sorts of tables 

recognising the context of them and there’s often debate around them being 25 

legal structures, taui restructures and the like.  And so important to say that they 

are not the tribes in their own right, they don’t have that position.  But certainly 
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in terms of the human contact and connection, each of the people who are 

sitting at those tables and representing their peoples bring their face, their 

history, their tūpuna along with them as part of their tikanga and kawa. 

THE COURT: 

You said four legal entities?  I think you said four legal entities? 5 

MR MAJUREY: 

Sorry, I may have been referring to the composite parts of – in which case it 

would be five.  So for Marutūāhu there are five iwi entities represented at that 

table. 

THE COURT: 10 

And that does or does not include Ngāti Pāoa? 

MR MAJUREY: 

It does. 

THE COURT: 

For the purposes of this hearing? 15 

MR MAJUREY: 

There’s a very important distinction in terms of the limited partnership has its 

place in context.  It doesn’t replace the mana motuhake, the autonomy of each 

of the individual tribes, and as we’ve seen here Ngāti Pāoa iwi trusts are 

separately represented.  There’s no issue with that, that of course is their right.  20 

And so the limited partnership and what its purpose is is doing one thing as it 

were, fulfilling one function, and using the other example the Ngāti Pāoa Iwi 

Trust, again recognising that’s a legal construct as well, so it’s doing what it’s 

doing.  And there’s certainly no for Marutūāhu with that. 

THE COURT:  25 

So those are all preliminary to the question of whether the limited partnership 

and/or the component iwi, whether you know whether they are able or willing to 
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engage in tikanga consistent processes with Ngāti Whātua over the issues in 

this hearing? 

MR MAJUREY: 

And so the answer to that, Sir, has different parts.  As the evidence for 

Marutūāhu and Ngāti Whātua Ōrākei talks to is in more recent times a number 5 

of hui, the reference to the hui at Wharekawa and at Ōrākei.  Those were part 

of a tikanga process and there’s discussion on that with the different worldviews 

of what took place.   There’s also been exchanges over the years that have 

been documented and form part of the bundle and so again there’s going to be 

different views around how they sit as either part of tikanga or engagement 10 

that’s a separate thing. 

THE COURT: 

And what was the position of the limited partnership in those hui compared to 

the iwi? 

MR MAJUREY: 15 

And that’s the nature of our world, Sir.  It wasn’t as though there was a, not 

wanting to be trite, as though there was a stand or a banner there saying 

“Limited partnership” because the people comprise the limited partnership.  And 

so have a legal entity that is here in a representative capacity, it’s comprised of 

the people who represent the tribes that go with it, just as if you look at the front 20 

page of the pleadings there are a number of legal entities there as well.  And 

so you have an important merging, if you like, of tribal interest, of representivity, 

sitting within a legal construct that has its own constitutional basis. 

THE COURT: 

I think I understand that.  I suppose what’s in the back of my mind is when you 25 

answer my question about whether your clients are willing to engage from here 

in a tikanga consistent process, whether you are speaking on behalf of the iwi 

or not? 
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MR MAJUREY: 

No, I couldn’t say that, Sir, because that specific question in terms of if that’s a 

prospective question hasn’t been canvassed, hasn’t been raised.  All I can talk 

to is where we’ve come from and there have been, again recognising who was 

involved, those processes that occurred. 5 

THE COURT: 

I suppose in a way I’m raising that question now and you – 

MR MAJUREY: 

I hear – I think I hear you, Sir. 

THE COURT: 10 

– you might want to answer it in closing. 

MR MAJUREY: 

Yes, Sir. 

THE COURT: 

Thank you, Mr Majurey. 15 

MR MAJUREY: 

Yes, thank you. 
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INTERPRETER (AFFIRMED) 

 

MR MAJUREY CALLS  

HAUAURU EUGENE RAYMOND RAWIRI (AFFIRMED) 

Q. Mr Rawiri can you confirm that the word “joining” is to be deleted and 5 

replaced by the word “connecting”? 

A. Āe.  

Q. Can you just bring the mic closer to you just so we’ve got it for the record, 

anō? 

A. Āe.  10 

Q. Kia ora.  If you can commence at paragraph 1.  

 
HAUĀURU EUGENE RAYMOND RAWIRI  

EVIDENCE ON BEHALF OF SECOND DEFENDANT (TE REO VERSION) 

I. TE TIMATANGA  15 
1. Ko Hauāuru Eugene Raymond Rawiri tōku ingoa  

2. He uri nō te tupuna a Paoa, koia te tupuna rangatira ka timataria te orokohanga o 

te iwi a Ngāti Paoa, ā ko Tukutuku tōna hoa rangatira, he mokopuna nā Tamaterā 

(koia te tama a Marutūāhu).  

3. He uri hoki ahau nō te tupuna a Whanaunga, koia te tupuna rangatira ka timataria 20 
te orokohanga o te iwi o Ngāti Whanaunga; te tama tuatoru a Marutūāhu rāua ko 

Paremoehau.  

4. Ko Ngāti Hura, ko Ngāti Kapu me Ngāti Kauahi ōku hapū o Ngāti Paoa.  

5. Ko Ngāti Puku me Te Mateawa ōku hapū o Ngāti Whanaunga.  

6. Ko Kohukohunui tōku maunga. Ko Waihihi te awa. Ko Wharekawa te marae. Ko 25 
Paoa-Whanaunga te whare tupuna. He kaikōrero, he tohunga, he Kaihautū waka 

taua ahau mō Ngāti Paoa me Ngāti Whanaunga.  

7. He kaiwhiriwhiri take tiriti ahau mō tōku iwi o Ngāti Paoa, timata mai i te tau 2010.  

 

II. NGĀTI WHĀTUA ŌRĀKEI ME TŌ RĀTOU TAKE KI TE PŌKAPU O TĀMAKI  30 
8. Kua whakamōhiotia mai e te Kaunihera Kaiwhakawā mō Marutūāhu, ka whāia atu 

e Ngāti Whātua Ōrākei e whā o ngā whakaputanga i raro iho nei, ā kua 

whakarāpopotongia: (Kua tuhia ki te reo Pākehā ka mārama pai ai ngā 

whakaputanga)  

i. Ngāti Whātua Ōrākei has ahi kā and mana whenua in the “2006 RFR Land” and 35 
“1840 Transfer Land” (“Claimed Lands”).1  

ii. When applying its “Overlapping Claims Policy” in relation to the Claimed Lands, the 

Crown must act in accordance with tikanga, particularly Ngāti Whātua Ōrākei 

tikanga.  



1962 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

iii. When developing proposals to include any land within the Claimed Lands in a 

proposed Treaty settlement with iwi who do not have ahi kā, the Crown must act in 

accordance with tikanga, particularly Ngāti Whātua Ōrākei tikanga.  

iv. In order to comply with tikanga in the above circumstances with an iwi other than 

Ngāti Whātua Ōrākei, the Crown must:  5 

a. appropriately consult with Ngāti Whātua Ōrākei;  

b. acknowledge Ngāti Whātua Ōrākei as the iwi having ahi kā;  

c. decline to include land in a proposed Treaty settlement if there is evidence it would 

unjustifiably erode the mana whenua of Ngāti Whātua Ōrākei as the iwi having ahi 

kā;  10 

d. decline to include land or recognise an interest in land in a proposed Treaty 

settlement where the land has been the subject of a gift to the Crown unless Ngāti 

Whātua Ōrākei, as gifting iwi, has provided its consent to the transfer.  

 
9. Kua whakamōhiotia mai e te Kaunihera Kaiwhakawā mō Marutūāhu, te whakatau 15 
a Ngāti Whātua Ōrākei:  

a. Exclusive ahi kā/mana whenua over the entire Claimed Lands; and  

b. A right of veto over all proposed Treaty settlement involving any land within the 

“1840 Transfer Land”.  

III. NGĀTI PAOA  20 
10. Tēnei ka hāngai ki ngā kōrero a Morehu Anthony Wilson  

 

IV. NGĀTI PAOA ME MARUTŪĀHU  

11. Tēnei ka hāngai ki ngā kōrero a Morehu Anthony Wilson  

 25 
V. TIKANGA  

12. He mea nui te hononga ki te whenua tupuna, te moana me ngā taonga katoa.  

13. Ko te tikanga arā te hononga o te tangata ki te whenua, te moana me ngā 

taonga katoa.  

14. Hei ngā tau e toru tekau kua pahure atu nei, i hoea e Ngāti Paoa tō mātou waka 30 
taua a Te Kotūiti Tuarua i ngā moana o Tikapa me Te Waitematā. Ka whai atu i ngā 

tapuwae o ngā tūpuna o Ngāti Paoa me Marutūāhu. Ka hāpai ake i ngā mahi a ngā 

tūpuna, ngā hītori, ngā karakia tawhito, ngā ngeri arā te mana o Ngāti Paoa, o ngā 

iwi o Marutūāhu hoki.  

15. He take tō Marutūāhu ki te pōkapu o Tāmaki Makaurau. Kīhai te hononga 35 
whenua i timata ai i te tau 1840. Mai rā anō tēnei hononga mō Ngāti Paoa hei iwi o 

Marutūāhu. Ka āhukahuka a Ngāti Paoa me Marutūāhu te nohotahi o tēnā iwi, o 

tēnā iwi. I runga i ngā mātāpono Māori me te whanaungatanga o tētehi iwi ki tētehi 

iwi. E whēnei ana te whakaaro o ōku tūpuna. Ko te inoi mai ngā rangatira o Ngāti 

Whātua Ōrākei ki ōku tūpuna ka noho ai ki te whenua.  40 

16. Haerere haere ōku tupuna mā runga waka o Tikapa moana, o Te Waitematā hoki  

17. E ai ki te pūrongo o Tāmaki te kī:2  

 

“… The best source of information on custom will often not be found in a historical report, but in a 
conversation with matatau Māori, whose scholarship is grounded in whakapapa.”  45 
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18. Ko Ngāti Paoa me Marutūāhu he iwi mana whenua, he iwi mana moana hoki ki 

te moana o Tāmaki. Ka tautokohia hoki a Ngāti Whātua me ō mātou whanaunga o 

Te Waiōhua.  

19. Rerekē ō mātou whakaaro hononga ki te whenua me te moana o Tāmaki 

Makaurau. Ehara tēnei i te whakatairanga ake i tō mātou take whenua ki ngētehi atu 5 
iwi, kei te rerekē.  

20. Ko tētehi tauira o ngā rerekētanga tō Ngāti Whātua pūrākau, te nohonga tuatahi 

a Ngāti Paoa ki Tāmaki i te take  

 

“51 Te Tahuri and Tomoāure gifted Tauoma (Panmure) to a relative of Te Tahuri, Kehu. Kehu’s 10 
husband was Te Putu of Ngāti Paoa. This is the arrival of Ngāti Paoa to Panmure, around 1780. At that 
time Tuperiri was living at Maungakiekie (One Tree Hill). Te Tahuri and Tomoāure were living at 
Māngere and Āwhitu. Tarahawaiki and Mokorua were living at Māngere, Puketāpapa and Āwhitu at 
times, and on the Waitematā at other times. Paewhenua and Whakaariki were living on the 
Waitematā.” 3  15 
“83 The following sets out some idea of the probable sequence of events in the latter half of the 1700s 
with only approximate dates, from Tūhaere’s narration. Various details are gleaned from Fenton and 

Smith.  
83.1 In 1780, a tuku whenua of Tauoma (Panmure) was made by Tomoaure and his wife, Te Tahuri, 
to a young female relative Kehu who was married to a man from Ngāti Hura, a hapū of Ngāti Pāoa. 20 
This was predicted to cause future quarrels.”4 [Footnotes omitted]  

21. Ehara tēnei i te tikanga me te kōrero tuku iho a Ngāti Paoa me Marutūāhu.  

22. I rongohia ō mātou tūpuna i tēnei kōrero mai i ngā rangatira o Ngāti Whātua i te 

‘Ōrākei Block hearing in 1868’, nā Apihai Te Kawau5 rāua ko Warenga Hengia.6  

23. Kīhai ōku tūpuna o Ngāti Paoa i whakaae i te tuku whenua o Te Tauoma mai i a 25 
Ngāti Whātua Ōrākei. Anei te tauira kōrero e whai ake nei:  

 
Haora Tipa Koinaki (Ngāti Paoa/Ngāti Hura)7  

“Tauomo belonged to Kehu. It was not given to her but it belonged to her from her ancestors. She 

was a Waikato woman. I do not know if she was a daughter of Te Horetu. I did not see Te Patu come 30 
to Mokoia and Mauinaina. I had lived at no other place than Mokoia before the pa was built. I lived 
there till I was a young man then I went to Whakatiwai. I know Apihai Te Kawau. He is N. Whatua also 
Waikato and Te Tao. Also Ngaoho Taurmo was not given to Te Kehu that I am aware but I 
have heard of the proverb by Te Puhi “If Te Kehu each drank of the juice of (folio 116) tutu 
they would be drunk”. There would be enmity between them. That was said at Big Muddy 35 
Creek when Te Kehu went to visit Teori. Te Puhi was Patene’s father. The cause of this 
proverb was not the gift of Taurmo to Kehu. The cause was on account of their seeing each 
other and making peace. The peace was on account of Rangimatarutu. The battle was between 
Waiohua and N. Paoa. I was defeated there. That was not before Kopiro’s time. I did not see it. At the 
time of the building of the pa at Mokoia N. Pao occupied the land commencing at Mauinaina to 40 
Mangere, Wharekau thence to Orakei to here where we are. They had land at Whakatiwai and 
Pukorukoru.” [Emphasis added]  
Tamati Otuhu (Ngāti Paoa/Ngāti Hura/Matikiwhao)8  

A. “The land of Ngaiwi it is said were over on the other side on the Manukau and Mangere. Waiohua were 

destroyed by N. Whanaunga, N. Maru, N. Paoa in former times. I never heard of Te Taoa and N. Whatua 45 
killing Kiwi and Ngaiwi. That was how they got possession of Mangere. I remember the taking of Mauinaina. I 

had not lost the use of my legs then. I was at Mokoia before the time of Hongi. N. Paoa were living there only. 

I had cultivations at Orakei belonged to N. Hura but I and my father did not cultivate there (folio 135). I saw 

the cultivations of N. Hura at Mokoai and Okahu before the time of Hongi. I was at Mokoia at the time of 

Kopuio’s attack. I saw Apihai there. I do not know why they came. I also know Apihai took part in the fighting. 50 
I never saw Kehu but I have heard of her. I have heard her descendants speaking about her. N. Paoa 

had possession of Mohois and Mauinaina because of our ancestors, became the the land of N. Paoa 

on account of conquest.” [Emphasis added] 

 

Harata Patene (Ngāti Paoa/Ngāti Hura)9  55 
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“I know something about Te Kehu the wife of Te Putu. She was one of my ancestors. Te Putu 
belonged to N. Paoa and Tamatua. Te Kehu was Waikato hapu of N. Mahutu. Nahia was her mother. 
Hihikaura was her father. She was a sister of Kahuri as seen from a Waikato point of view. Kehu was 
my grandmother. Kehu’s daughter was Hepera Waroa my mother. Te (blank) was Ikauroa. 
Ikauroa was Kene. I never heard of the gift of land at Mauinaina to Te Kehu.” [Emphasis added]  5 
 

24. He aha te take i hiahiatia ai e ō mātou tūpuna te ‘tuku whenua’ ka whakaū te 

take whenua a Ngāti Paoa me Marutūāhu ki Tāmaki? Kua raupatutia kētia ngā iwi o 

Te Waiōhua. Kei te tahatika kē o Tikapa Moana me Te Waitematā mātou,ā kei te 

tahatika o te moana o Manukau a Ngāti Whātua. Kīhai rawa a Ngāti Paoa me 10 
Marutūāhu i raupatutia e Ngāti Whātua.  

 

EXAMINATION CONTINUES:  MR MAJUREY 

Q. Please pause there.  I’ve just noticed Sir that there’s a disjunct between 

the Māori version and the English version.  Mr Rawiri, could I ask you to 15 

look at the English version if you have it handy.  Just let me know when 

you’ve got it.  So your Māori version 24 that’s just been translated and 

there’s an English paragraph 25 in the English version and it appears, I 

just want you to confirm this, that there is either a missing paragraph in 

Te Reo or we delete that paragraph 25 in the English.  Ka mārama?  So 20 

the options are you could confirm that the English paragraph 25 is to stay 

and proceed from there or if you want to on reflection because it doesn’t 

seem to be a corresponding Māori paragraph, unless I’ve got this 

completely wrong, to delete that.  Kei a koe. 

A. In terms of the English version? 25 

Q. Rua tekau mā rima.  Translate. 

A. [Translate, the kōrero?  Okay.]  When we had our own raupatu 

tradition with the Waiohua tribes, we were located on the eastern 

side of the isthmus, Tikapa Moana Waitematā and Ngāti Whātua 

were located to the west, Manukau and Ngāti Pāoa and Marutūāhu 30 

were never conquered by Ngāti Whātua.  It is clear from the evidence 

given by Haora Tipa, Tamati Te Otatu and Harata Patene that we did 

not.  In fact, one would surmise that Harata Patene as Te Kehu’s 

granddaughter would no doubt have been very intimate with the 

context around the gift. 35 
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MR MAJUREY ADDRESSES THE COURT – NOTING FOR THE RECORD 

(12:06:16) 

 

VI. NGĀTI PAOA ME MARUTŪĀHU KI ROTO O TĀMAKI MAKAURAU  

A. Te Haeretanga mai a Marutūāhu ki Tāmaki Makaurau  5 

25. I Tāmaki Makaurau noho mai a Ngāti Paoa me Marutūāhu.  

26. Ko ngā hononga whakapapa ki Tāmaki Makaurau e ngā rangatira o Ngāti Paoa i 

te rautau o te tekau mā waru ki te tekau mā iwa. Ko Ngaromania rātou ko 

Rongomaurikura, ko Te Putu, ko Ngarokiteuru, ko Te Hinaki, ko Te Tata, ko 

Kohirangatira, ko Te Aho, ko Te Rauroha, ko Haora Tipa Koinaki, ko Patene Puhata, ko 10 
Te Haupā, ko Te Waero ko Pōkai, ko Kahukoti; he uri te katoa nō Poutukeka, he 

tupuna o Huakaiwaka (o Te Waiōhua). Nō Ngāti Paoa me Marutūāhu ngā rangatira 

katoa me ō rātou hononga ki Tāmaki Makaurau.  

27. I ngā rautau tekau mā waru ki te tekau mā iwa, he maha ngā Pā me ngā Papa 

Kāinga ka noho ai a Ngāti Paoa ki roto o Tāmaki tae atu ki te pakanga nui ki a 15 
Ngāpuhi i Mokoia me Mauinaina, I ngā tau 1821 ki te 1822. I noho hoki i Maungauika 

(North Head), Takarunga (Mt Victoria), Kiritai (Takapuna) Ōkā (Pt Erin), Te Tō (Victoria 

Park), Maungawhau (Mt Eden), Pukekawa (Auckland Domain), Waipapa me 

Taurarua (Parnell), Waitipinaki (Kohimarama), Whanganui (Kohimarama), Mauinaina 

(Glen Innes), Mokoia (Panmure) me Otāhuhu.  20 

28. Anei te tuhinga a Takuta Williams me tana kī:10  

 

“25 In about 1740, three different groups (Te Tāoū, Ngā Oho and Te Uringutu) settled in Tāmaki 
Makaurau within the areas of the North Shore, Waitematā Harbour and Manukau Harbour through 
raupatu (conquest). Ngāti Whātua Ōrākei is a contemporary hapū arising out of that raupatu. 25 
Following the 1740 raupatu, Ngāti Whātua Ōrākei were “masters of the isthmus”.” [Footnote omitted]  

29. E ai ki a Ngāti Paoa, ehara tēnei kōrero e mōhiotia e mātou. Kaare a Ngāti Paoa 

e whakaae.  

30. I noho a Ngaromānia (he rangatira o Ngāti Paoa) i Te Pupu o Kawau, he pā i te 

awa o Tāmaki (me kī Waimokoia), āmuri atu o te raupatu 1740.  30 

31. Nā te whakamatenga a Ngaromānia e ōna whanaunga pūhaehae, ka utua e 

tāna irāmutu a Te Mahia. I hopukina te kōrero nei i mua i te taetanga a Kapene Kuki 

me tōna kaipuke ‘Endeavour’ ki Whitianga i te tau 1769. Nā reira nā tēnei whakatau, i 

Waimokoia a Ngaromania noho ai āmuri atu i te tau 1740.  

 35 

 
Nā Te Taoū (Ngāti Whātua) i raupatu i a Te Wai-o-Hua. Kihai rawa a Ngāti Paoa me 

Marutūāhu i raupatutia e Ngāti Whātua.  

33. Anei te tuhinga a Takuta Williams me tana kī:11  

“26 In the years between the 1740 raupatu and the signing of the Treaty of Waitangi, Ngāti Whātua 40 
Ōrākei’s mana whenua and ahi kā within the Tāmaki Isthmus was challenged unsuccessfully by a 
number of iwi, including Ngāti Paoa, seeking to extend their rohe into Tāmaki Makaurau (including the 
2006 RFR land).” [Footnote omitted]  

34. Ko te wahanga o te tuhinga ‘ngā wero rarahu’ (challenged unsuccessfully), he 

tino tauaki. Ka maumaharatia te whakamatenga a Tarahawaiki (te pāpā) a 45 
Tomoaure (te matua kēkē) a Te Apihai Te Kawau e Ngāti Paoa.  

35. Anei te whakatau a Ngāti Whātua Ōrākei e whai ake nei:12  

 

“59 Ngāti Paoa also fished at Waitematā with Ngāti Whātua Ōrākei and the two iwi often shared 
fishing stations. However Ngāti Paoa was able to fish there because Ngāti Whātua Ōrākei gave them 50 
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permission to do so. It was considered theft if an iwi fished around the isthmus without Ngāti Whātua 
Ōrākei’s permission. [Footnotes and references omitted]  

36. Ehara tēnei te kōrero tuku iho i a Ngāti Paoa me Marutūāhu. Kīhai rātou i kimi 

whakaae i a Ngāti Whātua me ētehi atu iwi ki ō rātou tauranga hī ika. Heoi anō, i 

tohatohaina ētehi wāhi mahi kai me Ngāti Whātua.  5 

B. Te Hokinga Mai ki Tāmaki Makaurau  

37. Nā te mau mai a te pū e Ngāpuhi te pakanga atu ki a Ngāti Paoa me Marutūāhu 

ki Tāmaki, ka hūnuku a Ngāti Paoa, a Marutūāhu me Ngāti Whātua ki tuawhenua ki ō 

mātou whanaunga o Waikato.  

38. I te takiwā o 1830, i hoki wawe mai ngā iwi a Ngāti Paoa me Marutūāhu ki ō rātou 10 
whenua kura ki Hauraki, ki ngā moutere, ki Tāmaki, ki Mahurangi hoki. Ko ēnei iwi ngā 

hunga tuatahi i hoki mai ai.  

39. I hoki mai a Ngāti Paoa me Marutūāhu kia tūhono anō ai ki te whenua o 

Mahurangi, o ngā moutere o Tāmaki Makaurau hoki. Kua whakatauria ēnei kōrero e 

ngā rangatira o Marutūāhu i te Kooti Māori i te tau1860 (Ōrākei Block hearings in the 15 
1860s).  

40. I hoki mai a Ngāti Whatua ki Manukau i te takiwā o te tau 1835 i raro i te 

haumarutanga o Waikato.  

41. He nui ngā hui i whakatū ai kia hohou te rongo ki waenganui i ngā iwi.  

42. I tonohia e Uruamo me Whatarangi te whakaae kia noho ai ki Orākei. Nā Kahukoti 20 
(Ngāti Paoa) i whakaae kia hohou te rongo.  

43. I whakatūria ngā hui ki Puneke, Otāhuhu, Orere me te whanga o Okahu. Ko ngā 

tupuna katoa nō Ngāti Whātua Orākei, Waikato, Ngāti Paoa me Marutūāhu.  

C. Te Tiriti o Waitangi  

44. Tā Takuta Williams whakaaro i ngā tuhinga a Tā Hugh me te mana a Ngāti 25 
Whātua Ōrākei i te tau 1840:13  

 
“32 In my expert opinion, Sir Hugh Kāwharu correctly stated that Ngāti Whātua Ōrākei were the 
“masters of the isthmus” in 1840 and accordingly exercised the authority now encapsulated in the 
expression ‘mana whenua’ over the Auckland isthmus at that time.” [Footnote omitted]  30 
45. Tekau mā ono o ngā rangatira o Ngāti Paoa i hainatia te Tiriti o Waitangi i te 4 

Maehe 1840 te tau.  

46. I Orohe (Karaka Bay, St Heliers) i hainatia e ngā rangatira o Ngāti Paoa. I te 9 o 

Hurae 1840, tokoono ngā rangatira o Ngāti Paoa i hainatia anō te Tiriti o Waitangi i 

Orohe. Ahakoa ko ēnei ngā rangatira o Ngāti Paoa, he hononga whakapapa hoki ki 35 
a Ngāti Whanaunga, a Ngāti Maru, a Ngāti Tamaterā hoki arā ngā iwi o Marutūāhu.  

47. I hainatia e Ngāti Whātua te Tiriti o Waitangi i te taha moana o Manukau, ā 

pūmāramarama te wāhi i haina ai. Ki tā te matapae a Te Ahorangi Claudia Orange 

tata atu ki Awhitu te wāhi haina. Tawhiti raw ate wāhi haina i te pōkapu o Tāmaki.  

48. I te takiwā o te tau 1840, he iwi mana whenua a Ngāti Paoa, kā tonu te ahi i 40 
whaktauria e ngā hunga o Marutūāhu i te Kooti Whenua o Ōrākei. Rite tonu a Ngāti 

Whātua Orākei. Ka mau tonu tō Ngāti Paoa, tō Ngāti Whātua i ngā kōrero tuku iho.  

D. 1840 Whenua Whakawhiti  

49. Ka hāngai ki ngā kōrero a Morehu Anthony Wilson.  
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VII. KAWENATA  

50. Ko te Kawenata i whakaaetia e ngā rangatira o Ngāti Paoa me Ngāti Whātua 

Ōrākei I te tau 21 Hanuere 2017.14  

51. Ehara tēnei Kooti te wāhi tika ka kōrerorero tēnei Kawenata, heoi anō kua puta 5 
mai ka whakautu e whēnei ana:  

a. Ko te whakaaro nui o ngā rangatira o Ngāti Paoa ka mau ki ngā mātāpono arā te 

tika, te pono me te aroha ahakoa te aha.  

b. He whakaaetanga ka aukati i ngā kokiritanga ki te Kooti Pākehā e Ngāti Whātua 

Orākei.  10 

c. Mehemea he āwangawanga, he raruraru ki waenganui i ngā iwi e rua, ka 

whakahokia mai te take ki te marae ka whaihua, ka whaioranga e ngā rangatira me 

ngā kaumatua o ngā iwi e rua. Ko ēnei te iarere o ngā kōrero i puta mai ai i roto i ngā 

whaikōrero i te whare nui.  

d. Me kore rawa te Kooti Pākehā e whakawā ai te take raruraru ki waenganui i a 15 
Ngāti Paoa me Ngāti Whātua o Orākei.  

e. He nui te taumahatanga ā whanaungatanga, ā pūtea hoki. Whakapauria te 

pūtea a Ngāti Paoa i ēnei mahi o te Kooti Pākehā. Kaare e roa ka puta mai ai te 

wero ā ture ki te Kooti Pākehā e Ngāti Whātua o Orākei, ā, e haere tonu ana, e kore 

e mimiti ana.  20 

f. Ka puta mai te ohorere arā te mahi hāmene e Ngāti Whātua Ōrākei ki a Ngāti 

Paoa ki te Kooti Teitei ka uruhi ai te Kawenata.  

 

 
g. Kua whakaaetia te Kawenata, ā, ka mau tonu. Ko te tikanga o te Kawenata kia 25 
hohou te rongo ki waenganui i a Ngāti Paoa me Ngāti Whātua Ōrākei i raro i ngā 

mātāpono me ōna tikanga.  

52. Ehara tēnei Kawenata e whakapā atu ki ngā whakatau, ngā tikanga me ngā 

kōrero tuku iho a Ngāti Paoa me Marutūāhu.  

VIII. 2020 HUI TIKANGA  30 
53. I tēnei tau, whakatūria e Ngāti Whātua Ōrākei me ngā iwi o Marutūāhu he hui 

‘tukanga tikanga’ kia whiriwhiri i ngā take ki waenganui i a tātou.  

54. E rua ngā hui i whakatū. Ko te hui tuatahi ki Wharekawa Marae (Kaiaua) i te 19 o 

Hurae 2020, ko te hui tuarua ki Orākei Marae i te 26 o Hurae 2020.  

55. Whai atu ngā hui i ngā kawa me ngā tikanga tō tēnā marae, tō tēnā marae.  35 

56. He nui ngā kōrero i puta mai i te marae ātea. Whakapapa, take whenua, take 

moana, kōrero tuku iho, whanaungatanga, ngā piki me ngā heke.  

57. He hui nui mō ngā iwi katoa. Mana ki te mana, rae ki te rae, kanohi ki te kanohi, 

ngākau ki te ngākau.  

58. Kīhai ngā iwi i whakaae i ngā take ki waenganui i a Marutūāhu me Ngāti Whātua 40 
Ōrākei, heoi anō ka mau tonu ki te whanaungatanga i tuku iho mai rā anō.  

 

IX. NGĀ MANAWHENUA O TĀMAKI MAKAURAU  
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59. Ko Ngāti Paoa tētehi o ngā iwi/hapū o Ngā Mana Whenua o Tāmaki Makaurau 

(Tāmaki Collective). Ko Ngāti Paoa tētehi iwi hoki o Ngā Manawhenua o Hauraki 

(Hauraki Collective), ko tētehi iwi o te Rōpū o Marutūāhu (Marutūāhu Collective).  

60. Tae atu au ki te nuinga o ngā hui mō Ngā Mana Whenua o Tāmaki Makaurau mai 

i te tau 2009 ki te 2014.  5 

61. Kihai rawa ahau i rongohia e ō rātou kaiwhiriwhiri kerēme i ngā hui o Ngā Mana 

Whenua o Tāmaki Makaurau, hei ngā wā i mua i te tutukitanga o te Ngāti Whātua 

Ōrākei DOS:  

a. kua uruhia ki ngā whiriwhiringa o Ngā Mana Whenua o Tāmaki Makaurau nā te 

pēhanga o te Karauna;  10 

b. kua parahako i ngā kerēme i te Whenua Whakawhiti 1840 (1840 Transfer Land);  

c. kua aukatihia hei iwi mana whenua tuturu ki ngā whenua (Claimed Lands) (“1840 

Transfer Land” and “2006 RFR Land”);  

d. ka whāia te tukanga tikanga o Ngāti Whātua Ōrākei e te Karauna me ētehi atu iwi 

i ngā take tiriti i ngā whenua “Claimed Lands”; or  15 

e. kua whakahokia ngā puretumutanga ki Ngā Mana Whenua o Tāmaki Makaurau i 

runga i te whakaae a Ngāti Whātua Ōrākei me ō rātou mana motuhake.  

62. Ka hāngai ki ngā tikanga ka whakaputaina ēnei take nui ki ngā hui o Ngā Mana 

Whenua o Tāmaki Makaurau ki mua i te aroaro o ngā iwi manawhenua katoa ka 

kōrerorero ai. Kīhai i puta mai, kīhai i whakatauria.  20 
 

X. NGĀ RARU I NGĀ TAKE TIRITI  

63. Tā te kerēme a Ngāti Whātua Ōrākei te ahi kā, te mana whenua i te pōkapu o 

Tāmaki. Kei raro i tō rātou tikanga, kotahi noa iho tēnei mana hei ahi kā, hei mana 

whenua hei te wā kotahi. He take kia aukati i ngā kerēme, ngā take o ētehi atu iwi ki 25 
te pōkapū o Tāmaki.  

64. Ko te raru ki tēnei take, kua whiwhia e Ngāti Whātua Ōrākei he whenua kei waho i 

tō rātou whenua kura “heartland”, whenei i ngā whenua i te Raki Paewhenua (NZDF 

lands and reserves) me Te Tauoma (MoE properties). Ko ēnei whenua kura nō Ngāti 

Paoa me ngā iwi o Marutūāhu.  30 

65. Heoi anō, kīhai a Ngāti Whātua Ōrākei i kimi whakaae i a Ngāti Paoa me 

Marutūāhu i tō rātou whiwhi whenua ki te Raki Paewhenua. Ko tēnei tukanga tikanga 

e whāia ake ana e rātou ki te Kooti nei. He raruraru tēnei o tikanga e kōrerotia nei ‘ko 

te tāutuutu’ (reciprocity)  

66. He raruraru nui ka pēhitia e Ngāti Whātua Ōrākei te tikanga, te whakaaro pai, 35 
ngā mātāpono whēnei i te whanaungatanga, te tika, te pono me te aroha.  

 

X. TE WHAKAMUTUNGA  

67. Kei tō mātou kōrero tuku iho ka āhukahuka te take whenua i a Ngāti Whātua 

Ōrākei me ngā iwi o te Waiōhua ki te pōkapū o Tāmaki hei ngā rautau kua pahure 40 
ake nei.  

68. He take nui tō Ngāti Paoa ki Tāmaki (including the “Claimed Lands”), ngā momo 

e whai ake nei:  

a. raupatu;  
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b. take tūpuna;  

c. ahi kā;  

d. te whakamahi a ngā rawa; me te  

e. hononga wairua.  

 5 
69. Ka whakaaetia hoki e Ngāti Paoa ngā take whenua o ngā iwi o Marutūāhu ki 

Tāmaki (including the “Claimed Lands”).  

70. E rerekē ana te tikanga o Ngāti Whātua Ōrākei ki te tikanga o Ngāti Paoa me 

Marutūāhu.  

71. Kaare a Ngāti Paoa me Marutūāhu e mārama ana i te take hou i a Ngāti Whātua 10 
Ōrākei mō te tikanga aukati (exclusivity) me te tikanga parahako (veto) ki te pōkapū 

o Tāmaki.  

72. Ahakoa ngā tikanga o tēnā iwi, o tēnā iwi, anei ētehi o ngā pātai nui:  

a. I te rautau tekau mā iwa, he aha te take ko te pā matua i te pōkapū o Tāmaki nō 

Ngāti Paoa (a Mokoia me Mauinaina), ehara nō Ngāti Whātua Ōrākei?  15 

b. He aha te take i kokiritia e Ngāpuhi te pā o Ngāti Paoa arā i Mokoia me 

Mauinaina?  

c. He aha te take i hainatia ai te Tiriti o Waitangi e te Karauna me Ngāti Paoa i Orohe 

(te whanga o Karaka), ā, ka hainatia e Ngāti Whātua Ōrākei i Awhitu?  

73. Anei ngā take nui kua whakatakotoria me te kōrero whakatupato ki te Kooti arā 20 
te whakatautanga ki ngā take e pā ana ki te tikanga.  

 

 

 

  25 
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HAUĀURU EUGENE RAYMOND RAWIRI  

EVIDENCE ON BEHALF OF SECOND DEFENDANT (ENGLISH VERSION) 

 
I. TE TIMATANGA  

1. My name is Hauāuru Eugene Raymond Rawiri  5 

2. A descendant from the ancestor Paoa, for he is the eponymous ancestor that started 

the tribe of Ngāti Paoa, Tukutuku was his chiefly wife, a granddaughter from Tamaterā 

(the son of Marutūāhu).  

3. I also descend from the ancestor Whanaunga, for he is the eponymous ancestor that 

started the tribe of Ngāti Whanaunga; the third son of Marutūāhu and Paremoehau.  10 

4. Ngāti Hura, Ngāti Kapu and Ngāti Kauahi are my subtribes of Ngāti Paoa.  

5. Ngāti Puku and Te Mateawa are my subtribes of Ngāti Whanaunga.  

6. Kohukohunui is my mountain. Ko Waihihi the river. Ko Paoa-Whanaunga is the ancestral 

house. I am an orator, an expert, the Captain of the war canoe for Ngāti Paoa.  

7. I am a negotiator for my people of Ngāti Paoa since 2010.  15 
 

II. NGĀTI WHĀTUA ŌRĀKEI AND THEIR CLAIM TO CENTRAL AUCKLAND  

8. I am advised by the Counsel for Marutūāhu, that Ngāti Whātua Ōrākei seek 4 

declarations summarised as follows: (I have written in English so the statements are clearly 

understood)  20 

i. Ngāti Whātua Ōrākei has ahi kā and mana whenua in the “2006 RFR Land” and “1840 

Transfer Land” (“Claimed Lands”).1  

ii. When applying its “Overlapping Claims Policy” in relation to the Claimed Lands, the 

Crown must act in accordance with tikanga, particularly Ngāti Whātua Ōrākei tikanga.  

iii. When developing proposals to include any land within the Claimed Lands in a 25 
proposed Treaty settlement with iwi who do not have ahi kā, the Crown must act in 

accordance with tikanga, particularly Ngāti Whātua Ōrākei tikanga.  

iv. In order to comply with tikanga in the above circumstances with an iwi other than 

Ngāti Whātua Ōrākei, the Crown must:  

a. appropriately consult with Ngāti Whātua Ōrākei;  30 

b. acknowledge Ngāti Whātua Ōrākei as the iwi having ahi kā;  

c. decline to include land in a proposed Treaty settlement if there is evidence it would 

unjustifiably erode the mana whenua of Ngāti Whātua Ōrākei as the iwi having ahi kā;  

d. decline to include land or recognise an interest in land in a proposed Treaty settlement 

where the land has been the subject of a gift to the Crown unless Ngāti Whātua Ōrākei, 35 
as gifting iwi, has provided its consent to the transfer.  
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I am advised by Counsel for Marutūāhu that it was confirmed by Ngāti Whātua Ōrākei 

that it effectively claims:  

a. Exclusive ahi kā/mana whenua over the entire Claimed Lands; and  

b. A right of veto over all proposed Treaty settlement involving any land within the “1840 5 
Transfer Land”.  

 

III. NGĀTI PAOA  

10. This statement of evidence also aligns to the evidence of Morehu Anthony Wilson  

 10 
IV. NGĀTI PAOA ME MARUTŪĀHU  

11. This statement of evidence also aligns to the evidence of Morehu Anthony Wilson  

 

V. TIKANGA  

12. An important aspect is the connection to the ancestral land, the sea and all the 15 
treasures.  

13. The protocol that is the joining of the people to the land, the sea and all the treasures.  

14. In the 30 years that have passed, the seas of Tikapa and Te Waitematā were traversed 

by our war canoe Te Kotūiti Tuarua. We followed in the footsteps of our ancestors of Ngāti 

Paoa and Marutūāhu. We upheld the work of our ancestors, the histories, the ancient 20 
incantations, the chants that is the integrity of Ngāti Paoa, and also of the tribes of 

Marutūāhu.  

15. Marutūāhu has an interest in Auckland Central. The connection to the land didn’t start 

in 1840. This connection for Ngāti Paoa a tribe of Marutūāhu. Ngāti Paoa and Marutūāhu 

recognise the occupation of each tribe. On the Māori principles of relationships of each 25 
tribe. By this is the thinking of my ancestors. The leaders of Ngāti Whātua Orākei asked my 

ancestors to live together on the land.  

16. My ancestors continued to traverse Tikapa moana and also Te Waitematā by canoe.  

17. According to the Tāmaki Report it is said:2  

 30 
2 The  

“… The best source of information on custom will often not be found in a historical report, but in a 
conversation with matatau Māori, whose scholarship is grounded in whakapapa.”  

18. Ngāti Paoa and Marutūāhu indigenous people of the land, also indigenous people of 

the sea, of the sea of Auckland. We support Ngāti Whātua and our relations of Te 35 
Waiōhua.  

19. Our thoughts of connection to the land and sea of Auckland is different. This is not to 

raise our land interests above any other tribe, it is different.  

20. An example of the differences is the Ngāti Whātua story, the occupation of Ngāti 

Paoa to Auckland the gifting of land at Te Tauoma (Panmure). Here is what Ngāti Whātua 40 
Ōrākei has said:  

 
“51 Te Tahuri and Tomoāure gifted Tauoma (Panmure) to a relative of Te Tahuri, Kehu. Kehu’s husband was 
Te Putu of Ngāti Paoa. This is the arrival of Ngāti Paoa to Panmure, around 1780. At that time Tuperiri was 
living at Maungakiekie (One Tree Hill). Te Tahuri and Tomoāure were living at Māngere and Āwhitu. 45 
Tarahawaiki and Mokorua were living at Māngere, Puketāpapa and Āwhitu at times, and on the Waitematā at 
other times. Paewhenua and Whakaariki were living on the Waitematā.” 3  

“83 The following sets out some idea of the probable sequence of events in the latter half of the 1700s with 
only approximate dates, from Tūhaere’s narration. Various details are gleaned from Fenton and Smith.  
83.1 In 1780, a tuku whenua of Tauoma (Panmure) was made by Tomoaure and his wife, Te Tahuri, to a 50 
young female relative Kehu who was married to a man from Ngāti Hura, a hapū of Ngāti Pāoa. This was 
predicted to cause future quarrels.”4 [Footnotes omitted]  

21. This is not the protocol and the history handed down from our ancestors of Ngāti Paoa 

and Marutūāhu.  
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22. Our ancestors heard this recount from the leaders of Ngāti Whātua in the ‘Ōrākei Block 

hearing in 1868’, from Apihai Te Kawau5 and Warenga Hengia.6  

23. My ancestors of Ngāti Paoa didn’t agree that the land of Te Tauoma was gifted from 

Ngāti Whātua Orākei. Here is the examples of the statements that follows here:  

 5 
Haora Tipa Koinaki (Ngāti Paoa/Ngāti Hura)7  
“Tauomo belonged to Kehu. It was not given to her but it belonged to her from her ancestors. She was a 
Waikato woman. I do not know if she was a daughter of Te Horetu. I did not see Te Patu come to Mokoia and 
Mauinaina. I had lived at no other place than Mokoia before the pa was built. I lived there till I was a young 
man then I went to Whakatiwai. I know Apihai Te Kawau. He is N. Whatua also Waikato and Te Tao. Also 10 
Ngaoho Taurmo was not given to Te Kehu that I am aware but I have heard of the proverb by Te 
Puhi “If Te Kehu each drank of the juice of (folio 116) tutu they would be drunk”. There would be 
enmity between them. That was said at Big Muddy Creek when Te Kehu went to visit Teori. Te 
Puhi was Patene’s father. The cause of this proverb was not the gift of Taurmo to Kehu. The cause 
was on account of their seeing each other and making peace. The peace was on account of 15 
Rangimatarutu. The battle was between Waiohua and N. Paoa. I was defeated there. That was not before 
Kopiro’s time. I did not see it. At the time of the building of the pa at Mokoia N. Pao occupied the land 
commencing at Mauinaina to Mangere, Wharekau thence to Orakei to here where we are. They had land at 
Whakatiwai and Pukorukoru.” [Emphasis added]  
Tamati Otuhu (Ngāti Paoa/Ngāti Hura/Matikiwhao)8  20 
“The land of Ngaiwi it is said were over on the other side on the Manukau and Mangere. Waiohua were destroyed by N. 
Whanaunga, N. Maru, N. Paoa in former times. I never heard of Te Taoa and N. Whatua killing Kiwi and Ngaiwi. That was 
how they got possession of Mangere. I remember the taking of Mauinaina. I had not lost the use of my legs then. I was at 
Mokoia before the time of Hongi. N. Paoa were living there only. I had cultivations at Orakei belonged to N. Hura but I and my 
father did not cultivate there (folio 135). I saw the cultivations of N. Hura at Mokoai and Okahu before the time of Hongi. I was 25 
at Mokoia at the time of Kopuio’s attack. I saw Apihai there. I do not know why they came. I also know Apihai took part in the 
fighting. I never saw Kehu but I have heard of her. I have heard her descendants speaking about her. N. Paoa had 
possession of Mohois and Mauinaina because of our ancestors, became the the land of N. Paoa on account of 
conquest.” [Emphasis added] 
 30 
Harata Patene (Ngāti Paoa/Ngāti Hura)9  

“I know something about Te Kehu the wife of Te Putu. She was one of my ancestors. Te Putu 
belonged to N. Paoa and Tamatua. Te Kehu was Waikato hapu of N. Mahutu. Nahia was her mother. 
Hihikaura was her father. She was a sister of Kahuri as seen from a Waikato point of view. Kehu was my 
grandmother. Kehu’s daughter was Hepera Waroa my mother. Te (blank) was Ikauroa. Ikauroa was 35 
Kene. I never heard of the gift of land at Mauinaina to Te Kehu.” [Emphasis added]  

24. Why would our tūpuna need a “wedding gift” to establish the land interests of Ngāti 

Paoa and Marutūāhu in Tāmaki? We had already had our own raupatu tradition with the 

tribes of Te Waiōhua. We resided on the shores of Tikapa Moana and Te Waitematā, and 

Ngāti Whātua resided beside the shores of the Manukau Harbour. Ngāti Paoa and 40 
Marutūāhu were not conquered by Ngāti Whātua.  

25. When we had our own raupatu tradition with the Wai-o-Hua tribes; we were located in 

the eastern side of the Isthmus (Tīkapa Moana - Waitematā) and Ngāti Whātua were 

located to the west (Manukau); and Ngāti Paoa and Marutūāhu were never conquered 

by Ngāti Whātua. It is clear from the evidence given by Haora Tipa, Tamati Te Otatu and 45 
Harata Patene that we did not. In fact, one would surmise that Harata Patene (as Te 

Kehu's granddaughter) would no doubt have been very intimate with the context around 

the 'gift'.  

 

VI. NGĀTI PAOA AND MARUTŪĀHU IN AUCKLAND  50 
A. The Arrival of Marutūāhu to Auckland  

26. Ngāti Paoa and Marutūāhu were living in Auckland.  

27. There were significant genealogical connections to Auckland by the leaders of Ngāti 

Paoa from the 18th Century to the 19th Century. Ngaromania, Rongomaurikura, Te Putu, 

Ngarokiteuru, Te Hinaki, Te Tata, Kohirangatira, Te Aho, Te Rauroha, Haora Tipa Koinaki, 55 
Patene Puhata, Te Haupā, Te Waero, Pōkai and Kahukoti; are all descendents from 

Poutukeka, and ancestor of Huakaiwaka (of Te Waiōhua). All the leaders are from Ngāti 

Paoa and Marutūāhu and their connections to Auckland.  

28. Through the 18th and 19th Century there were many ‘pā and papa kāinga’ in Auckland 

where Ngāti Paoa resided until the battles of Ngāpuhi in Mokoia and Mauinaina, in the 60 
years 1821 to 1822. They resided at North Head, Mt Victoria, Takapuna, Point Erin, Victoria 



1973 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

Park, Mount Eden, Auckland Domain, Parnell, Kohimarama, Whanganui-Kohimarama, 

Glen Innes, Panmure and Otāhuhu.  

29. Here is the evidence of Dr Williams:10  

 
“25 In about 1740, three different groups (Te Tāoū, Ngā Oho and Te Uringutu) settled in Tāmaki Makaurau 5 
within the areas of the North Shore, Waitematā Harbour and Manukau Harbour through raupatu (conquest). 
Ngāti Whātua Ōrākei is a contemporary hapū arising out of that raupatu. Following the 1740 raupatu, Ngāti 
Whātua Ōrākei were “masters of the isthmus”.” [Footnote omitted]  

30. According to Ngāti Paoa, this is not the history known by us. Ngāti Paoa do not agree.  

31. Ngaromānia (a chief of Ngāti Paoa) lived at Te Pupu o Kawau, a pā on the Tāmaki 10 
River (also said to be Waimokoia), after the ‘raupatu’ in 1740.  

 

32. As a result of the murder of Ngaromānia by his jealous relations, was avenged by his 

nephew Te Mahia. The history of this revenge was recorded before the arrival of Captain 

Cook and his ship the Endeavour at Whitianga in the year 1769. Therefore on that basis, 15 
Ngaromania lived at Waimokoia after the year of 1740.  

33. Te Taoū (Ngāti Whātua) conquered Te Wai-o-Hua. Ngāti Paoa and Marutūāhu were 

not conquered by Ngāti Whātua.  

34. Dr Williams evidence states:11  
“26 In the years between the 1740 raupatu and the signing of the Treaty of Waitangi, Ngāti Whātua Ōrākei’s 20 
mana whenua and ahi kā within the Tāmaki Isthmus was challenged unsuccessfully by a number of iwi, 
including Ngāti Paoa, seeking to extend their rohe into Tāmaki Makaurau (including the 2006 RFR land).” 
[Footnote omitted]  

35. The part of the statement ‘challenged unsuccessfully’ is quite a statement. 

Remembering the death of Tarahawaiki the father of Tomoaure and the uncle of Apihai 25 
Te Kawau were by Ngāti Paoa.  

36. Here is the evidence of Ngāti Whātua Ōrākei that follows here:12  

 

“59 Ngāti Paoa also fished at Waitematā with Ngāti Whātua Ōrākei and the two iwi often shared fishing 
stations. However Ngāti Paoa was able to fish there because Ngāti Whātua Ōrākei gave them permission to 30 
do so. It was considered theft if an iwi fished around the isthmus without Ngāti Whātua Ōrākei’s permission. 
[Footnotes and references omitted]  

37. This is not the historical account of Ngāti Paoa and Marutūāhu. They did not seek 

agreement of Ngāti Whātua and other tribes to their fishing grounds. However we shared 

some places of food gathering with Ngāti Whātua.  35 

B. The Return to Auckland  

38. The bringing of the musket by Ngāpuhi and the battle with Ngāti Paoa and Marutūāhu 

in Auckland, Ngāti Paoa, Marutūāhu and Ngāti Whātua moved inland to their relations of 

Waikato.  

39. Around the 1830’s, the tribes of Marutūāhu returned permanently to their lands in 40 
Hauraki, to the islands in Auckland and also to Mahurangi. These were the first tribes that 

returned.  

40. Ngāti Paoa and Marutūāhu returned to reconnect again to the lands of Mahurangi, 

and the islands of Auckland. These stories were laid by the leaders of Marutūāhu in the 

Māori Court in the years of 1860 (Ōrākei Block hearings in the 1860s).  45 

41. Ngāti Whatua returned to Manukau around the years of 1835 under the safety of 

Waikato.  

42. There were many gatherings that were held to establish peace amongst the tribes.  

43. Uruamo and Whatarangi asked to stay at Orākei. Kahukoti (of Ngāti Paoa) agreed, to 

broker the peace.  50 
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44. Meetings were held at Puneke, Otāhuhu, Orere and Okahu Bay. With all the ancestors 

from Ngāti Whātua Orākei, Waikato, Ngāti Paoa and Marutūāhu. 

 

C. The Treaty of Waitangi  

45. Dr Williams thoughts in the writings of Sir Hugh and the authority of Ngāti Whātua 5 
Ōrākei as in the year 1840:13  

“32 In my expert opinion, Sir Hugh Kāwharu correctly stated that Ngāti Whātua Ōrākei were the “masters of 
the isthmus” in 1840 and accordingly exercised the authority now encapsulated in the expression ‘mana 
whenua’ over the Auckland isthmus at that time.” [Footnote omitted]  

46. 16 Chiefs of Ngāti Paoa signed the Treaty of Waitangi on the 4th March 1840.  10 

47. At Orohe (Karaka Bay, St Heliers) it was signed by the chiefs of Ngāti Paoa. On the 9th 

July 1840, 6 Chiefs of Ngāti Paoa signed the Treaty of Waitangi at Orohe. Despite these 

Chiefs being primarily Ngāti Paoa, they also have genealogical connections to Ngāti 

Whanaunga, Ngāti Maru and also Ngāti Tamaterā.  

48. Ngāti Whātua signed the Treaty of Waitangi on the shores of the Manukau Harbour, it is 15 
vague the actual place it was signed. According to Professor Claudia Orange’s 

prediction, the signing place was close to Awhitu. Some distance from Central Auckland.  

49. Around the 1840’s, Ngāti Paoa were (and still are) mana whenua (in Auckland), the 

flame is still alight as stated by the people of Marutūāhu in the Ōrākei Block Hearings. 

Ngāti Whātua Orākei is the same. We hold to the tribal stories of Ngāti Paoa, (and in this 20 
instance) of Ngāti Whātua.  

D. 1840 Transfer Land  

50. I align to the statement of Morehu Anthony Wilson.  

 

VII. SACRED COVENANT  25 
51. I refer to the Sacred Covenant agreed to by the leaders of Ngāti Paoa and Ngāti 

Whātua Ōrākei on the 21 Hanuere 2017.14  

52. Although this Court is not the right place to discuss this Covenant however it is 

important to understand the context so I will respond in this way:  

a. The thinking of the leaders of Ngāti Paoa was that we hold to the principles they are 30 
tika (what is right), te pono (honesty) and aroha (compassion) no matter what.  

b. An agreement that addresses the issues to the Court by Ngāti Whātua Orākei.  

c. If there is an issue, a dispute between the two tribes, the issue be taken back to the 

marae to find resolution, to find wellbeing by the leaders and elders of the two tribes. 

These were the flow of the speeches that were laid in the speechmaking (on the marae).  35 

d. The Court does not adjudicate the issues between Ngāti Paoa and Ngāti Whātua 

Orākei.  

e. This (High Court action) has created great burden on our relationship, and finances 

also. Wasting the resources of Ngāti Paoa. Soon after (the signing of the Kawenata) the 

legal challenge was taken to the High Court by Ngāti Whātua o Orākei, and, continues, it 40 
doesn’t diminish.  

  

f. We were surprised by the legal action of Ngāti Whātua Ōrākei against Ngāti Paoa to the 

High Court given the implementation of the Covenant.  

g. We had agreed with the Covenant, and, we still hold to it. The purpose of the 45 
Covenant to broker the peace between Ngāti Paoa and Ngāti Whātua Orākei under its 

principles and protocols.  
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53. This Covenant does not impact on what has been laid, the protocols and the historical 

accounts of Ngāti Paoa and Marutūāhu.  

 

VIII. 2020 HUI TIKANGA  

54. This year, a ‘tikanga process’ meeting was held between Ngāti Whātua Ōrākei and 5 
the tribes of Marutūāhu to discuss the issues between us.  

55. Two gatherings were held. The first at Wharekawa Marae (Kaiaua) on the 19th of July 

2020, the second gathering at Orākei Marae on the 26 of July 2020.  

56. The gatherings followed the customs and protocols of each respective marae.  

57. The speeches were laid on the marae. Genealogy, land interests, sea interests, 10 
ancestral history, relationships, the positives and negatives.  

58. Important for all the people. Mana to mana, forehead to forehead (third eye), face to 

face, heart to heart.  

59. The tribes didn’t agree on the issues between Marutūāhu and Ngāti Whātua Orākei, 

however we hold to the relationships that have been handed down.  15 
 

IX. TĀMAKI COLLECTIVE  

60. Ngāti Paoa is one of the tribes of the Tāmaki Collective. Ngāti Paoa is also a tribe of 

the Hauraki Collective, and a tribe of the Marutūāhu Collective.  

61. I am a treaty negotiator for my tribe of Ngāti Paoa.  20 

62. I attended the majority of the meetings for the Tāmaki Collective from 2009 to 2014.  

63. At the Tāmaki Collective meetings and at these times before the completion of the 

Ngāti Whātua Orākei DOS I didn’t hear their claims as follows:  

a. They entered into the negotiations of the Tāmaki Collective due to pressure from the 

Crown;  25 

b. Rejected claims in the 1840 Transfer Land;  

c. Claimed exclusive rights to the Claimed Lands (“1840 Transfer Land” and “2006 RFR 

Land”);  

d. Ngāti Whātua Ōrākei claimed a tikanga process followed by the Crown and other 

tribes in the “Claimed Lands”; or  30 

e. That the agreement to redress to the Tāmaki Collective was on the agreement of Ngāti 

Whātua Ōrākei and their exclusive rights.  

64. We hold to the protocols and the issues/claims addressed at the Tāmaki Collective 

and discussions at the meetings before all the tribes. These issues were not raised, and 

were not laid (by Ngāti Whātua Ōrākei).  35 
 

X. TREATY SETTLEMENT ISSUES  

65. Ngāti Whātua Ōrākei claim exclusive ahi kā, mana whenua over Central Auckland. 

Under their protocols, there is only one tribe that has mana whenua at one time. The 

reason is to stop the claims and interests of other tribes in Central Auckland.  40 

66. The trouble with this issue, is that Ngāti Whātua Ōrākei has already received redress 

land outside their “heartland”, by this the lands on the North Shore (NZDF lands and 

reserves) me Te Tauoma (MoE properties). These lands are heartland areas of Ngāti Paoa 

and Marutūāhu.  
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67. However, Ngāti Whātua Ōrākei didn’t seek agreement from Ngāti Paoa and 

Marutūāhu. This is the tikanga process followed by them (Ngāti Whātua Ōrākei) in the 

Court. This is a protocol that is said ‘te tāutuutu’ (reciprocity)  

68. This is a serious issue of Ngāti Whātua Ōrākei the protocol, the goodwill, the principles 

by this the relationship, the correct way of doing things, the honesty and the compassion.  5 
 

X. THE CONCLUSION  

69. In our ancestral narratives we recognise Ngāti Whātua Ōrākei and the tribes of Te 

Waiōhua in central Auckland in the hundreds of years that have transpired.  

70. Ngāti Paoa has a significant interest in Tāmaki (including the “Claimed Lands”), based 10 
on the following:  

a. raupatu;  

b. take tūpuna;  

c. ahi kā;  

d. the use of resources; and  15 

e. spiritual connection  

 

71. Ngāti Paoa acknowledges the customary rights and interests of each of the 

Marutūāhu tribes in Tāmaki (including the “Claimed Lands”).  

72. The tikanga of Ngāti Paoa me Marutūāhu is different from the tikanga of Ngāti Whātua 20 
Ōrākei.  

73. Ngāti Paoa and Marutūāhu do not understand the new claim of Ngāti Whātua Ōrākei 

regards the claim of exclusivity veto to Central Auckland.  

74. Despite the protocols of each tribe, here is some questions for consideration:  

a. In the 19th Century, why was it the major pā in Central Auckland belonged to Ngāti 25 
Paoa (at Mokoia and Mauinaina), and not Ngāti Whātua Ōrākei?  

b. Why did Ngāpuhi attack the pā of Ngāti Paoa at Mokoia and Mauinaina?  

c. Why were the Treaty of Waitangi signed by the Crown and Ngāti Paoa at Orohe 

(Karaka Bay), and signed by Ngāti Whātua Ōrākei at Awhitu?  

75. Here are the issues laid and the caution to the Court regarding the issues relating to 30 
the protocols.  

EXAMINATION CONTINUES:  MR MAJUREY 

Q. Sir a few matters of housekeeping, Mr Translator do you have a pen 

handy? 

A. [I do.] 35 

Q. There were a couple of matters that through the nature of the layout, you 

added to.  So if we can go to paragraph 31 please.  And you see there 

the reference to “raupatu”?   
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THE COURT ADDRESSES MR MAJUREY – ENGLISH OR TE REO 

VERSION (12:39:30) 

EXAMINATION CONTINUES:  MR MAJUREY 

Q. Sorry this is the English, this is all the English.  So para 31? 

A. [Yes.] 5 

Q. And so the text uses from the Māori “raupatu”, you added “conquest”, 

could you write in “conquest” please?  Just let me know when you’ve 

finished, yes thank you.  If we turn to paragraph 47 please.  At the end 

where it ends “Ngāti Tamaterā”, I have a note that you added the words 

“and Marutūāhu”, could you please write that in?  Para 47.   10 

A. [Oh yes, yes.] 

Q. After “Ngāti Tamaterā”, you added “because this corresponded to the 

Māori and Marutūāhu”, yes.  At para 52(e), I just want to check with you 

in the second line it says in the text: “wasting the financial resources”, it 

says “resources”.  Just to check, that shouldn’t have been added, correct? 15 

A. [So I translated the Māori version of “whakapuria te pūtea”, so I 

translated that as finance, sorry.] 

Q. Write in “financial” then please before “resources”. 

A. [Okay.] 

Q. At page 8, there’s a heading “VIII. 2020 Hui Tikanga”, and you said, 20 

translating that, a hui based on protocols.  Could you write that in please? 

A. [What number sorry?] 

Q. So that’s the heading “VIII. 2020 Hui Tikanga”, do you see that? 

A. [I see, yes.] 

Q. You said: “a hui based on protocols.”  Sir just checking with you, at para 25 

58, where it says “mana to mana”, the translator said “pride to pride”.  I’ll 

take some guidance from you, mana is pretty well understood so – 

A. [That’s fine.] 

Q. Leave it at that? 

THE COURT ADDRESSES MR MAJUREY – YES (12:41:40) 30 
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MR MAJUREY ADDRESSES THE COURT – ACRONYMS TO BE LEFT AS 

ACRONYMS (12:41:42) 

EXAMINATION CONTINUES:  MR MAJUREY 

Q. Probably one that’s important, para 70 please? 

A. [Yes.] 5 

Q. So at (a) for “raupatu”, you added “conquest”, can you please write that 

in?  At (b), “take tūpuna”, you added “ancestral rights”.  This is where I 

start to get to my limits of Dennis Denuto, ahi kā I’ve got in terrible scribble 

which I can’t even read now.  Part of what I’ve got is “or long-established 

occupation rights”, so I can’t see the first word? 10 

A. [Continous?] 

Q. Continuous yes: “continuous or long-established occupation rights”.  Do 

you have those changes?  Mr Rawiri, could you please sign the Māori 

version of your evidence, the good version that you’ve got, just sign that 

at the end and just checking protocol Sir, for the translator to sign the 15 

English version or Mr Rawiri?  Or both? 

THE COURT ADDRESSES MR MAJUREY – TRANSLATOR TO SIGN 

(12:43:10) 

CROSS-EXAMINATION:  MR WARD – NIL 

CROSS-EXAMINATION:  MS COATES – NIL 20 

CROSS-EXAMINATION:  MR WARREN 

Q. Tēnā koe e te rangatira.  Paragraph 69 of your English version please.   

THE COURT ADDRESSES MR WARREN – WITNESS NEEDS ENGLISH 

VERSION (12:45:06) 

CROSS-EXAMINATION CONTINUES:  MR WARREN 25 

Q. Just there when you say: “we recognise Ngāti Whātua Ōrākei and the 

tribes of Te Waiohua and Central Auckland”, you include Ngāi Tai ki 

Tāmaki in that definition? 



1979 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

A. Yes. 

Q. You will recall the opening submissions by Mr Mahuika on behalf of the 

Ngāti Pāoa Iwi Trust who made the submission on behalf of his clients 

that Ngāti Pāoa did not recognise Ngāi Tai or Te Ākitai within the area 

subject to these proceedings.  Given what you’ve said at 69 in answer to 5 

my question, you wouldn’t agree with that submission? 

A. My answer to this according to what I know and understand, Ngāi 

Tai has interests in the Auckland central.  However, but the customs 

of Ngāi Tai is for them to speak of their interests within the central 

district. 10 

Q. Paragraph 74, you see he posed the question about signing of the Treaty 

between Ngāti Pāoa and the Crown at Karaka Bay, acknowledging what 

you’ve just said in answer to my other question, are you aware of the Ngāi 

Tai ki Tāmaki kōrero that some of its rangatira were also at Karaka Bay 

signing the Treaty? 15 

A. Yes I read that.  We have many genealogical links to the people of 

Marutūāhu, Ngāti Tamaterā and Ngāti Whanaunga.  Despite the 

Treaty being signed by the ancestors of Ngāti Pāoa, we have strong 

genealogical links to the Ngāi Tai people.  According to our oral 

history, is the rights of Ngāti Pāoa.  Which is why the Treaty was 20 

signed.   

CROSS-EXAMINATION:  MS HAURAKI – NIL 

CROSS-EXAMINATION:  MR HODDER 

Q. Excuse me if I address you in English Mr Rawiri, but I do not command 

Te Reo Māori.  Can I ask you first to confirm that the evidence that you 25 

have just given us was originally completed on the 13th of October 2020? 

A. Yes. 

Q. You may be aware that an English language version was given to other 

parties, subsequently I believe, are you aware of that? 

A. My understanding I presented my Māori version first and it was 30 

translated into English afterwards, based on the wishes of the Court. 

Q. Did you translate from Te Reo to English yourself? 
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A. Yes. 

Q. I’m going to ask you some questions about some things that are not in 

your evidence but I think they’re relevant, so I’m going to start there and 

then I will ask you about some things that are in your evidence.  Firstly, 

am I correct to understand that you have worked closely with 5 

Mr Mōrehu Wilson on behalf of Ngāti Pāoa over some decades? 

A. Yes. 

Q. And you were both, at least at some stages, mandated negotiators for 

Ngāti Pāoa in its dealings with the Crown? 

A. Yes, that is correct. 10 

Q. Do you recall that in, it may still be going, but at least in 2018 work was 

going on by an Iwi Working Group which was working as I understand it 

with the approval of at least the Iwi Chairs Forum? 

A. I heard that (inaudible 12:52:17) attended a meeting at Ngāruawahia.   

Q. My understanding is that the Iwi Working Group that was working in 2018 15 

and probably in 2017, comprised Ngāti Pāoa, Ngāti Manuhiri, Ngāi Te 

Rangi, Waikato-Tainui and Ngāti Whātua Ōrākei.  Can you confirm that? 

A. Yes I have heard that but I was not a member of that group. 

Q. Can you tell us which persons from Ngāti Pāoa were on that group? 

A. I’m not completely sure.  I’m not sure at all. 20 

Q. Do you recall whether you were consulted in your capacity as a Ngāti 

Pāoa leader about what was going on in that working group? 

A. No, I don’t know. 

Q. Do you recall if you saw any of the material that was produced by or for 

that working group in 2018? 25 

A. No. 

Q. Notwithstanding that, let me see where we get to with number 334.22827.  

Now are you comfortable if I ask you questions about English language 

documents, I suspect you are? 

A. Kōrero mai anō? 30 

Q. Are you comfortable if I ask you questions about English language 

documents? 

A. Yes, that’s fine. 
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Q. This is a letter from Ngāti Whātua Ōrākei Trust to the Minister for Treaty 

of Waitangi Negotiations dated 27 April 2018.  Do you recall if you’ve ever 

seen this before? 

A. I believe this is the first time I’ve seen this letter. 

Q. You will see in the first sentence that it says that Ngāti Whātua is writing 5 

on behalf of the groups that I mentioned just a couple of minutes ago, 

including Ngāti Pāoa? 

A. Mmm. 

Q. And you’ll see in the second paragraph that it says: “each individual iwi 

has specific and particular concerns with the proposed Treaty settlements 10 

for the Marutūāhu and Hauraki Collectives.”  Do you recall that there were 

Ngāti Pāoa concerns with the proposed Treaty settlements for the 

Marutūāhu and Hauraki Collectives at that time? 

A. Mōrehu and I had expressed some of our thoughts or expressed to 

us.  Ngāti Pāoa Iwi Trust expressed some thoughts to Mōrehu and I 15 

regarding some of the concerns that they had and that they did not 

agree with. 

Q. Thank you.  Can we at this point just slip across to 334.22830.  Now this 

document is a summary of the proposals that the Iwi Working Group 

prepared and I think they were discussed in Whanganui in May 2018 and 20 

I think they were being presented to the Iwi Chairs Forum around that 

time.  Again, have you any familiarity with this document do you think? 

A. No. 

Q. If you go back to the previous document, if you can do that.  334.22827.  

In the third paragraph, perhaps I should just ask you to read if you could 25 

please to yourself that paragraph and then I will ask you a couple of 

questions about that paragraph.   

A. Yes, I’ve read it. 

Q. Thank you, so as it were for the record we’re back on the 27 April 2018 

letter sent on behalf of the Iwi Working Group to the Minister of 30 

27 April 2018 and in the paragraph that you have just now read and I 

appreciate you haven’t seen this before, but you will see that it is 

expressing concern about the Crown’s Overlapping Claims Policy and am 

I right to think that among the concerns you mentioned a few minutes ago 
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that you may have discussed with Mr Wilson, the way in which the 

Overlapping Claims Policy worked was one of those concerns? 

A. Can you please repeat that? 

Q. Was the way that the Overlapping Claims Policy of the Crown worked, 

one of the concerns you discussed with Mr Wilson that you referred to a 5 

few minutes ago? 

A. My response is we both heard some of the issues and concerns from 

some of the tribes who did not agree. 

COURT ADJOURNS: 1.00 PM 

  10 
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COURT RESUMES: 2.17 PM 

CROSS-EXAMINATION CONTINUES:  MR HODDER 

Q. Mr Rawiri we were looking at the letter which is on the screen, and which 

is the 27 April 2018 letter.  And I'm sure you recall we looked at the first 

two or three paragraphs.  And I think I just asked you about your familiarity 5 

with the Crown’s Overlapping Claims Policy, am I right to understand 

you're not particularly familiar with that policy? 

A. Correct, I'm not overly au fait with that. 

Q. Right okay.  In that third paragraph, there’s a reference which spells out 

a concern that the Crown is making redress offers to the collective as a 10 

whole or relevantly iwi within the collectives as is the case for Marutūāhu, 

if individually we cannot demonstrate or provide evidence of a strong 

historical or tikanga connection, with a particular redress item, for 

example land or property, were you party to any discussions about that 

concern do you recall around this time?  15 

A. There were many discussions about those with interests to the land 

and also the protocols of engagement.  In our treaty negotiation 

discussions with Marutūāhu.  However I was not a member of this 

group that you’ve spoken about.  

Q. Outside that group do you recall that there were conversations about the 20 

collective negotiations and the dealings with the Crown about the 

collective arrangements that took place on marae or elsewhere?  

A. The majority of our gatherings, where we discussed the claims, were 

held in meeting rooms and buildings such as this.  Halls, we did not 

discuss these issues on marae.   However in my brief I have written 25 

about, the gatherings – the discussions between Marutūāhu and 

Ngāti Whātua Ōrākei that were held. 

Q. Thank you. 

A. Last year. 

Q. Sure.  At the moment I'm interested in the discussions within either Ngāti 30 

Pāoa or Marutūāhu, not those with Ngāti Whātua Ōrākei.  Before lunch, I 

think you had told me that both you and Mōrehu Wilson were negotiators 

for Ngāti Pāoa around this time. 
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A. Correct. 

Q. And were you both involved in negotiation of the Marutūāhu Collective 

arrangements representing Ngāti Pāoa? 

A. Correct. 

Q. So what this sentence we’ve been looking at which is the second 5 

sentence in the third paragraph is saying that, in the context of the 

collective negotiations there is a problem because some iwi within 

Marutūāhu cannot demonstrate or provide evidence of a strong historical 

or tikanga connection with a particular redress item.  Was that discussed 

between you and Mr Wilson in your capacity as negotiators? 10 

A. Yes this was discussed between us and Marutūāhu.  But I'm also 

aware that there were differing perspectives.  Mōrehu and I were of 

the thought that, that the Marutūāhu Collective, all of those tribes 

within the collective, each tribe, and Mōrehu in my perspective was, 

that we would work together to settle our respective claims, it was 15 

important to use that we worked collectively, so that our claims were 

settled correctly and honestly.  Despite the differing nature of those 

claims, it was important that we – it was important that we work 

based on our mutual connections.  And also based on our principles 

that guided us, and also the kingship ties between us all.  20 

Q. If we move to the next paragraph, if you'd just like to read that quickly to 

yourself Mr Rawiri, then I will ask a couple of questions around that.  

A. Yes thank you I have read this. 

Q. Thank you.  That paragraph refers to an appendix, and if I can please 

have called up paragraph – page 340.27191.  340.27190 – 191 is 25 

probably the first page, 27191.  Thank you and then we can firstly flip it.  

And secondly go to page 27195.  I appreciate from your earlier answers 

Mr Rawiri that you haven't seen this before, but I think it’s probably 

appropriate you look at it before I ask you the question.  So what this is, 

is a table which sets out objections by various groups who are in the left-30 

hand column such as Ngāti Manuhiri and Ngāti Pāoa to various 

settlement proposals, and the ones that I'm going to be asking you about 

is the second column which is the Marutūāhu settlement, and the third 

column which sets out or summarises the reason for the objection, and 
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so – you'll see there that alongside Ngāti Pāoa, if I can just ask you to 

read what's in the second column and the third column alongside that 

firstly please?  

A. I have completed reading. 

Q. Thank you.  Just on that, I know this is perhaps awkward but in the third 5 

column where it says: “The significant interest of Ngāti Pāoa and Tāmaki 

are marginalised by the other iwi of Marutūāhu.”  In the context of the 

letter that we’ve been looking at, then I understand that t his is concerned 

that Ngāti Pāoa has strong interests in Tāmaki, but those are effectively 

being marginalised because the other iwi of Marutūāhu claim equal 10 

interest in Tāmaki.  And if that’s right, was that a concern that you were 

aware of at the time? 

A. Yes I have heard that. 

Q. Was it a concern that you shared?  

A. No. 15 

Q. All right, shall we go to the next page please which is the same thing, 

27196.  And this one, the feature of the settlement that’s a matter of 

concern is the collective post-settlement government’s entity commercial 

structures, and I think you were close to those weren't you? 

A. Yes. 20 

Q. And then the reason for objection is that that PSGE arrangement, or the 

structures prejudice and negate iwi historical and traditional interests of 

Ngāti Pāoa, and again my understanding that means Ngāti Pāoa in 

comparison to other members of the Marutūāhu Confederation, and if 

that’s right was that a concern of yours?  25 

A. Yes I was aware of that.  As well as other concerns that have been 

raised by Ngāti Pāoa.  

1430 

Q. Thank you, can we go back to the previous document – 

A. [Please wait].  However Mōrehu in my viewpoint was that we had to 30 

work alongside Marutūāhu to achieve our respective goals and 

aspirations.  We had differing perspectives and viewpoints.  Our 

claims were different, our issues were different.  [Sorry, there were 

differing perspectives between us and Marutūāhu or?]  Kāo.  
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[Interests?]  So each tribe had different interests.  So we went back 

to our people of Ngāti Pāoa based on concerns that had been raised 

with Marutūāhu, that had been raised through this group.  Ngāti 

Pāoa withdrew from this group.  However, the answer our tribe 

asked us to return to the table, to the group.  And through that, we 5 

respected the wishes of our people.  Despite that this was 

commercially asset based, we believed that the foundation of this 

was that we were clear of the entire claim and the benefits that would 

be returned to the people of Ngāti Pāoa.  Thank you. 

Q. What this letter suggested was that there were concerns that the interests 10 

of Ngāti Pāoa were not the same as the interests being pursued by the 

leadership of the Marutūāhu Collective negotiations.  Was that something 

that you recall? 

A. There were differing perspectives within Marutūāhu from the heads 

of Marutūāhu.  But that’s fine.  We were still guided by our 15 

relationships and kinship and our mutual goals to achieve our 

respective settlements.  I spearheaded the claims settlement 

process and Mōrehu is one of our learned genealogical exponents 

within Ngāti Pāoa.  

Q. So just so I understand, when you say, when the translation is that you 20 

spearheaded Ngāti Pāoa’s negotiations processes, that was in your role 

as negotiator? 

A. So I’m guided by the principles bestowed by my ancestors and my 

people.  [I’m unfamiliar with this term “haipapa”.]  Responsibilities.  

Responsibilities.  So I have responsibility to my ancestors and to my 25 

people of Ngāti Pāoa.  And I am guided by that, despite being capped 

as the lead negotiator, I still follow, I wear another hat as a leader of 

my people.   

Q. Am I right to understand that you discussed important matters around the 

collective negotiations with Mr Mōrehu Wilson during this period of the 30 

first half of 2018? 

A. Night and day. 

Q. Can we please go to page 334.23054.  Again Mr Rawiri, if you ever saw 

this, it’s a long time ago but, well it’s a reasonable time ago but this is a 
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letter dated 8 May 2018, sent by Mr Wilson to Minister Little and it’s over 

his signature as Ngāti Pāoa mandated negotiator and it covers some of 

the same topics I’ve just been asking you questions about but firstly, do 

you think you have seen this letter before?  Can I perhaps help you by 

going to page 23060 and go to the top of the page please and you’ll see 5 

that among other things, it mentions that in the third paragraph, with 

heavy hearts, there is a notification to the Minister of your resignation with 

effect from the previous day as a mandated negotiator.  That may help 

you to recall the time? 

A. Yes. 10 

Q. Now going back to the letter, do you think you have seen the letter before?  

And I say that because it looks like the kind of letter that Mr Wilson 

might’ve discussed with you before he sent it? 

A. Yes I don’t recall seeing this letter.  But I am aware of some of the 

components of the letter, including the meeting in Wellington. 15 

Q. Can we go to page 23055 and I think you looked quickly at those parts of 

the letter before but it would’ve been very quickly.  So in the first bullet 

point, the letter from Mr Wilson says firstly that: “Ngāti Pāoa has been 

leading the way in resolving overlapping claims matters by openly 

advocating a tikanga-based approach.  Ngāti Pāoa has been the only iwi 20 

in the Marutūāhu Collective who’s openly engaged with Ngāti Whātua and 

that has resulted in formal tikanga-based resolution.”  Now I think we all 

understand that that resolution is the kawenata? 

1440 

A. Āe. 25 

Q. And it is also isn’t it the case that Ngāti Pāoa is the only iwi within the 

Marutūāhu Collective that has engaged in that way? 

A. Yes. 

Q. And it also says that Ngāti Pāoa has been engaged with Waikato-Tainui 

and Ngāi Te Rangi, et cetera, at the bottom of that paragraph doesn’t it? 30 

A. Yes. 

Q. And in the next paragraph beginning: “this work has also more recently 

contributed”, if you glance at that you will see that it’s talking about that 

approach to overlapping claims I was discussing with you before lunch 
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and clearly Mr Wilson’s both aware of it and he is speaking of it with pride, 

agreed?  It’s good work that’s been done to come up with a different 

approach? 

A. Yes. 

Q. So I may have asked you this before lunch and forgive me if I did, but do 5 

you recall whether that topic was, and the topic of that paragraph was a 

matter that you discussed in your dialogue with Mr Wilson? 

A. Mōrehu and I spoke about this, about a range of issues.  This is 

probably one of those many issues that we discussed.  My reply to 

him was why do we have to go to those other iwi chiefs to support 10 

us in this covenant?  To me, mutual respect of mana forehead to 

forehead and heart to heart was the approach that underpinned my 

humility, a principle that was bestowed by our ancestors.  We didn’t 

share these with the world.   

Q. Can we go to the next page please which is 23056 and to the bottom part 15 

of the page.  This brings us back to the question we touched on a few 

minutes ago about the commercial redress within the Marutūāhu 

Collective and in the second paragraph, Mr Wilson says: “as I have 

repeatedly stated, such an allocation, that is to say an equal 20% split, 

does not fairly or accurately reflect the historical record since 1840, the 20 

seriousness of the Crown’s Treaty breaches against Ngāti Pāoa in 

Tāmaki, the amount of land lost by Ngāti Pāoa in Tāmaki and the relativity 

of land loss sustained by Ngāti Pāoa in Tāmaki.  These matters were 

unique to Ngāti Pāoa and were not sustained equally by the other 

Marutūāhu iwi.”  Is that a view that you discussed with Mr Wilson? 25 

A. Yes.  This issue originated from, derived from based on common 

statistics, common percentages, 20%, 20% interest given to the 

tribes of Marutūāhu.  A distribution of 20% to each of those tribes.  

Mōrehu and I were aware that this was an issue of high importance 

to our people.  However, our people were not completely privy to the 30 

benefits that would be returned through our work.  Mōrehu and I 

knew very well there would be much bigger benefits, returns to the 

people of Ngāti Pāoa than some of those other of our relations within 

the Marutūāhu.  Based on that, so it was important – [He’s happy to 
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leave it there, I asked for clarification but he’s happy to leave it 

there.] 

Q. Right so I do understand that you then discuss this matter and you 

indicated that there were potentially wider benefits.  Nevertheless in this 

letter your colleague and fellow negotiator for Ngāti Pāoa is saying to the 5 

Crown in the form of the Minister that the allocation is wrong because it 

underestimates Ngāti Pāoa’s interest in Tāmaki compared to other 

Marutūāhu iwi, correct? 

A. According to this letter, yes. 

Q. Does this letter not reflect the views that you would have expressed to 10 

the Minister at the time? 

A. We spoke to the Minister, however but Mōrehu and I came back to 

discuss what benefits would return to the people of Ngāti Pāoa.  And 

the equal comparative allocation with the other tribes within 

Marutūāhu.  However, some of the Ngāti Pāoa people had a, were 15 

focused on the allocation of 20% to each of the respective tribes 

within the Collective.  They didn’t look towards the entire settlement 

that would come back to us as Ngāti Pāoa.   

Q. That if I can say so is an articulation of two ways of thinking about the 

ultimate redress but what I want to ask you about is what underlies this 20 

criticism, what underlies this criticism is that that allocation of 20% to each 

of the Marutūāhu iwi, is not based on the specific interests that each of 

those iwi had in Tāmaki and at least as I read it, it seems to be saying 

that if you focused on what Ngāti Pāoa’s interests in Tāmaki were, 

particularly at the time of 1840 and what has been lost by Ngāti Pāoa, 25 

that is much greater than anything that was lost by other Marutūāhu iwi, 

is that a fair reading of what the letter is saying, do you think? 

1450 

A. Maybe. 

Q. And is that an approach that you agree with or one that you did not agree 30 

with at the time? 

A. I did not agree at the time.  Because the principles of – reciprocity – 

reciprocity with our relations within Marutūāhu was paramount, to 
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hold fast to those genealogical ties and our customs and our 

principles. 

Q. So forgive me if this is a poor re-translation but I understand that to say 

that from your personal perspective the strength of the whanaungatanga 

bonds between the Marutūāhu peoples and the different iwi was stronger 5 

and more important than any assessment of interests that the respective 

iwi may have had as at 1840 in Tāmaki, is that correct? 

A. I have a different perspective.  That European thought comes from 

or is based around, so but however our thoughts were based on the 

worldview bestowed by our ancestors. 10 

Q. And perhaps I just complete this exercise.  We go to page 23060, we’ve 

already seen at the top of the page that it records that you had resigned 

on the previous day, or with effect from the previous day, which would 

have been the 7th of May 2018, and did you then cease to be a mandated 

negotiator for Ngāti Pāoa as of that time? 15 

A. I removed my hat as the negotiator for Ngāti Pāoa.  I still remained a 

leader of my people. 

Q. Of course.  But is it appropriate when we look at paragraph 7, and I’m 

using of course the English version of your evidence, that when you say: 

“I am a negotiator,” you’re not a mandated negotiator in the sense that 20 

you were up until May 2018, is that correct? 

A. Āe.  Yes, correct. 

Q. It seems clear from various things we have heard and seen, and to some 

extent from what you have told us today, that there is more than one view 

within Ngāti Pāoa about some of these matters, is that fair? 25 

A. Very correct. 

Q. And tell me if I’m summarising this badly but my impression is that at least 

some within Ngāti Pāoa would have thought similarly to the way the letter 

we’ve just been looking at is expressed, that is that Ngāti Pāoa deserves 

or is entitled to greater consideration because of its greater connections 30 

with Tāmaki than some of the other Marutūāhu iwi, that’s one view; and 

the other view is the one that says we should not be overly concerned 

with anything like that because the strength of the whakapapa and the 
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connections that we have through our ancestry is more important and 

more enduring, have I got that right as to the two views? 

A. Can you please just repeat that? 

Q. Sure.  I’m suggesting that there are two schools of thought within 

Ngāti Pāoa in these matters.  One is effectively summarised in the letter 5 

we’ve been looking at that says that Ngāti Pāoa’s interests in Tāmaki 

have been under-assessed because they were much stronger than other 

Marutūāhu iwis’ interests in Tāmaki; and the other view, which I think is 

the one that you have been telling us you are committed to, is one that 

says that is less than important than the bonds between the Marutūāhu 10 

iwi based on our shared ancestry and similar bonds? 

A. Firstly very few of Ngāti Pāoa held that perspective.  We find that 

quite a European concept, not a Māori concept. 

Q. That’s the first view, the one that’s stated in the letter? 

A. Yes, the first view that’s stated in the letter.  The second thought 15 

was after the settlement of the claims how will these iwi continue to 

work together underpinned by the principles and our kinship ties 

whakapapa, genealogy.  As a foundation to continue the pursuit of 

– continue benefit for future generations.  So what you’ve shared 

about our bonds means much more than the allocation percentages 20 

are different.  Kinship was principal over the second issue regarding 

the allocation within the (inaudible 14:57:52).  My people, not all of 

my people were raised and versed in the Māori world.  [Oh], all of my 

people.  [Sorry], not all of.  Āe.  So not all of my people were raised 

in the Māori world.  They were raised European, in a European world. 25 

Q. Can I ask you a question which you probably heard his Honour the Judge 

ask Mr Majurey earlier on or at least something similar to that.  Am I right 

to understand that Ngāti Pāoa has its own unique tikanga? 

A. Yes.  All tribes have their own unique customs, tikanga. 

Q. And that would be true of each of the other members of the Marutūāhu 30 

Confederation, they have their own unique tikanga, as far as you know? 

A. There’s no vast differences, there are commonalities, however it is 

all linked back to those principles, those mutual principles that have 

been discussed. 
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Q. Thank you.  What I was working my way towards is the question as to 

whether there is something which could be called Marutūāhu tikanga or 

whether in fact there are simply the separate member iwi tikanga. 

1500 

A. When you visit a marae you adhere to the customs of that marae.  5 

When we entered this collective of Marutūāhu, despite the 

differences and commonalities of the customs.  The customs of the 

Marutūāhu group were implemented to help us attain settlement, 

reach settlement.  The discussions or the perspective amongst us, 

each tribe has their own mana, each tribe has their own customs, 10 

which was – which was underpinned by the common aspirations of 

that group, what was the goal, the aspiration, that would guide us or 

that we would all pursue – that would guide us.  One was to settle 

our claims, while still adhering to the traditional customs of our 

forebears.  15 

Q. Thank you, now I understand that the member iwi of the Marutūāhu group 

have been associated for many generations, am I right?  

A. Yes. 

Q. In terms of the – what we’ve been talking about, perhaps not very 

precisely, in this trial as the Marutūāhu Collective, am I right to understand 20 

that that arises only in the 2000s?  

A. Yes.  Sorry and if an issue arises to the Hauraki people or the 

Marutūāhu people, we all come together, to discuss that issue.  

However we will never trample on the mana of each respective tribe 

within the Marutūāhu collective.  It’s very important that we have 25 

these discussions amongst ourselves, and to reach a resolution.  

Reach a resolution for that big issue that was [sorry it was a bit 

backwards.] 

Q. This – yes moving slightly differently, in your evidence in a couple of 

places or in several places you refer to Ngāti Pāoa and Marutūāhu, so 30 

can I give you an example using again the English version numbering at 

paragraph 37, you say – that’s the Te Reo version, not sure whichever 

way – anyway I'm afraid I'm only able to refer to the English version, have 

you got that?  It’s 203.01435 and it’s on page 1440.  So  
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paragraph 37, thank you, in the translation you say, you refer to not being 

– the Ngāti Whātua Ōrākei evidence you refer to is not the historical 

account of Ngāti Pāoa and Marutūāhu, and then if we go on in the same 

document please to paragraph 66, you are talking there about certain 

properties that Ngāti Whātua Ōrākei received as redress on the North 5 

Shore and you say these are heartland areas of Ngāti Pāoa and 

Marutūāhu.  Now I understand, what I've seen in evidence involving Ngāti 

Pāoa, can you explain how it is that those are also heartland areas of 

Marutūāhu separate from Ngāti Pāoa please?  

A. Thank you for this question.  This is my response to – regarding 10 

Ngāi Tai.  Leave that.  So I believe that it’s appropriate that those 

respective tribes within the Marutūāhu Collective of Ngāti 

Whanaunga, Ngāti Tamaterā, Ngāti Maru, Te Patukirikiri speak 

about, they speak about these, they speak about these issues which 

affect them because – their interests within this.  It’s not appropriate 15 

that Ngāti Pāoa speaks about their interests.  However, but I am 

somewhat au fait with interests, the land interests of those tribes 

within Marutūāhu collective.  

Q. Thank you.  If we go back to your paragraph 28, at page 1439, again in 

the English version.  You refer there to many pā and papakāinga in 20 

Auckland where Ngāti Pāoa resided until the battles of Ngāpuhi and 

Mokoia and Mauinaina in the years 1821 to 1822.  Do I understand that 

you prefer not to comment on where any other Marutūāhu iwi may have 

been based in Auckland at that time? 

A. I'm very aware that my people, or my people are very aware, the 25 

Ngāti Pāoa is – the pa sides of Ngāti Pāoa where we resided, at 

Mokoia and Mauinaina.  These were the places where  

Ngāti Pāoa resided, and there were also other residences outside of 

Mauinaina and Mokoia, of which I’ll allow Mōrehu to speak about for 

he is more versed in these tribe histories.  30 

Q. This may be in the similar vein that you prefer others to speak about this 

but I think as I read through your evidence that you refer to, in addition to 

Ngāti Pāoa at various points you refer to the other Marutūāhu iwi except 
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for Patukirikiri.  Is there a lesser presence of Patukirikiri in Central 

Auckland or not, can you help us? 

A. Patukirikiri can speak about this issue, the interests in Tāmaki, but 

Patukirikiri is one of the tribes included in the claims of the 

Marutūāhu Collective. 5 

Q. Understood.  After you resigned as a mandated negotiator in early  

May 2018 did you continue to discuss matters in the same frequency and 

detail with Mōrehu Wilson as before or did that cease? 

A. It is important that I continue to support my cousin Mōrehu, or elder 

relation Mōrehu. 10 

Q. So if we go to page 23062.  We see another letter, or we should see 

another letter, that’s it, thank you, so this is another letter signed by  

Mr Wilson dated a little bit after that, a couple of weeks later, the 

22nd of May 2018 again to the Minister, and so again, the question, the 

first question is do you think you might’ve seen this before?  I should add, 15 

the reason I ask you these questions is that I understand you were a 

leader or are a leader and that you were in consultation with Mr Wilson 

so it would be perfectly sensible for him to consult with you about these 

letters, next page please.  I won't be asking you in detail about this letter 

Mr Rawiri I’d just like –  20 

A. First time I've seen this letter. 

Q. Thank you that’s helpful.  Well can I just say this is a letter that discusses 

the possibility of tikanga-based processes for resolving overlapping 

claims issues, and in particular differences in this case within the 

Marutūāhu Collective, and the essence of the letter is to say it would be 25 

helpful to have time for a tikanga-based process and that that would more 

– ultimately be more reflective of mana whenua interests, that’s, I hope 

I'm not doing a disservice to the letter but I think I summarised it, although 

shortly.  So, we’ve had some evidence I have to say and I'm sure his 

Honour’s well aware, not all of it consistent, about what tikanga-based 30 

resolution processes might involve, but one of the impressions I at least 

have is that time is important in a tikanga-based process, that if one is 

going to talk through the issues, some of these issues have been around 

a long time and it may take a long time to talk them through to resolution 
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and it doesn’t mean weeks or months, it may mean a generation.  Is that 

your view as well? 

1515 

A. It’s important we consider the context.  Yes you are correct that 

these customs of engagement or of resolution can go on for many 5 

years if not generations.  However, Ngāti Pāoa has not yet resolved 

our claims.  It’s important that Mōrehu and I are somehow able to 

speed up the process, the settlement process.  I scratch my head 

thinking some of the tribes of Auckland have settled and us at Ngāti 

Pāoa are yet to settle ours.  We follow the Crown process and now I 10 

go back to the drawing board and scratch my head thinking, what 

will the tikanga-based process now be, knowing that us the tribes of 

Auckland have been guided by a Crown process?  And Ngāti Pāoa 

agreed.   

Q. This is very dangerous for a Pākehā lawyer to offer but isn’t an answer to 15 

the question you have posed about how do you deal with that in a Crown 

process, for the Crown process to allow the time it takes for that resolution 

to occur and modify the way it goes about reaching settlements? 

A. It’s with the Crown.  I have my own thoughts that I have expressed, 

however at the end of the day it’s with the Crown. 20 

Q. Well let me put it this way.  There are clearly different views between the 

views you express about the way in which interests in Central Auckland 

should be recognised and the way that Ngāti Whātua Ōrākei is expressing 

those views in this Court, agreed? 

A. Yes. 25 

Q. And it may take a long time of kōrero and tikanga-based processes before 

you reach a common ground, agreed? 

A. Yes if we’re guided by the customs that we’ve spoken about. 

Q. But the question I’m particularly focused on is time, it may take fresh 

faces, it may take a decade, it might take a generation but you might get 30 

there, agreed? 

A. Yes. 
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Q. But in the current circumstances, the Crown’s desire to have this resolved 

or to do something in a way which Ngāti Whātua Ōrākei finds troublesome 

is what is driving the thing to a much faster timetable, isn’t it? 

A. Can you please repeat that? 

Q. In the present circumstances where Marutūāhu and Ngāti Pāoa which to 5 

get their own settlements and the Crown controls effectively the pace of 

those – let me stop there, you agree with that?  Firstly Marutūāhu and 

Ngāti Pāoa would wish to complete their own settlements, agreed? 

A. Āe. 

Q. Secondly, the pace of those settlements is effectively controlled by the 10 

Crown, agreed? 

A. Yes, some components yes. 

Q. And that pace is much faster than the pace it might take to resolve issues 

between Marutūāhu and Ngāti Whātua Ōrākei? 

A. Yes, perhaps. 15 

Q. Can we go on please to page 334.23029.  Yes, thank you, I just need to 

find it myself, I need a copy of it.  It seems to have disappeared on me, 

never mind.  Just bring this up on the screen please?  So this is a letter 

again from Ngāti Whātua Ōrākei on behalf of the members of the Iwi 

Working Group or at least Ngāti Pāoa, Waikato-Tainui and Tauranga 20 

Moana to the Minister Little dated 6 June 2018 and if we go to the next 

page please.  Just in the middle of that page, you’ll see a paragraph 

beginning: “as previously discussed”.  Can I ask you to read on the basis 

you’re not familiar with this letter, just that paragraph and the next 

paragraph which is just one sentence to yourself please and I’ll ask you 25 

a couple of questions and we’re talking here about June 2018.   

A. June 2018? 

Q. That’s the date of the letter, yes. 

A. Yes. 

Q. So what the letter tells us on its face is that Ngāti Pāoa hosted a gathering 30 

on the Kaiaua Marae, is that Wharekawa? 

A. Yes. 

Q. To commence a tikanga-based process but Hauraki and Marutūāhu did 

not attend, do you recall that? 
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A. I had heard of that, however I was not present at this gathering. 

Q. Slightly different topic but again something that isn’t in your evidence.  I 

have read some material that suggests that at around the year 1820, 

Te Hīnaki was the foremost rangatira of Ngāti Pāoa, have I got that right? 

A. He was one. 5 

Q. Right, and am I right that he was based at Mokoia? 

A. Yes from what I know, yes. 

Q. And I also understand that there was a major conflict at that time between 

Ngāti Pāoa and Ngāti Maru, is that part of the tradition or the history you’re 

familiar with? 10 

A. It wasn’t a large battle, as such.  It was based on a disagreement 

between the two tribes. 

Q. Well perhaps I would say in case it’s relevant that I had picked this up 

from Paul Monin’s book called This is my name: Hauraki contested. [sic]  

The suggestion was that Ngāti Pāoa were militarily very successful and 15 

Ngāti Maru was very badly affected, is that part of your understanding? 

A. I haven’t read Paul’s book.  But what I do know is that there was a 

skirmish between both tribes. 

Q. Well if you read the book, you’ll see he describes it as more than a 

skirmish but we don’t need to go further on that, thank you.  Shortly after 20 

that, according to some of the things I read including Monin’s book, 

Ngāpuhi arrived with hundreds or thousands of muskets and that was a 

bad time in Tāmaki I imagine we can agree? 

A. Yes, my relations from the Northland. 

Q. We won’t hold that against you of course.  But Mokoia and Mauinaina 25 

were lost, they were abandoned in the face of what happened at that 

time? 

A. Yes. 

Q. And if I have understood it correctly, that area was regarded as tapu 

thereafter because of the scale of the losses? 30 

A. Yes that is correct. 

Q. So the pā at Mokoia and Mauinaina were left behind as Ngāti Pāoa moved 

southwards towards the Waikato for safety? 

A. Correct. 
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Q. Can you tell which other pās in Central Auckland were also left empty 

around that time, by Ngāti Pāoa? 

A. I’ve already spoken about these.  I will allow my senior cousin 

Mōrehu to speak about these. 

Q. And in terms of your own understanding, and I’ll ask others these 5 

questions as well, you’re familiar with the idea of the Amio-whenua?  This 

was a tauā or war party that left from, broadly spoken, Tāmaki Makaurau 

and picked up people on the way and went on tour, as it were, down 

through Te Arawa and Kahungunu, down to Wellington and back up 

through Taranaki in 1821/1822? 10 

A. No, I’m not aware of one.  I don’t know about that.  I don’t know. 

Q. Well I’ll continue with this just in case it jogs your memory.  As I 

understand it and I’ve got this from Angela Ballara’s book on Taua, along 

the way, that group which was one of the leaders of whom was Te Kawau, 

were joined by Ngāti Pāoa who were at that time in Waikato.  Do you 15 

know that or are you aware of that? 

A. Mōrehu will respond to that, speak about that. 

COURT ADJOURNS: 3.29 PM 

 

  20 
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COURT RESUMES: 3.46 PM 

CROSS-EXAMINATION CONTINUES:  MR HODDER 

Q. Mr Rawiri, I’m about to move to things that were in your brief of evidence 

as opposed to things that weren’t.  Firstly, can I ask you, or can we have 

you look please at I think it’s paragraph 74a of your, and I’m using again 5 

the English language version.  Blow up 74a please and make it slightly 

more legible, or 74, thank you.  So this is where you are posing some 

questions.  But the question I have for you is in 74a you say: “In the 

19th century why was it that the major pā in Central Auckland belonged to 

Ngata Pāoa,” and you refer to Mokoia and Mauinaina.  Do I understand 10 

that your definition of Central Auckland includes Mokoia and Mauinaina? 

A. Thank you for your question.  At that time Mokoia and Mauinaina 

were located in the (inaudible 15:48:05) and when the Europeans 

arrived, and when the Europeans arrived at our settlements the 

European chiefs – āe – leaders Mokoia and Mauinaina at that time 15 

was a central district of Tāmaki. 

Q. Well, if we go to the top of the page at paragraph 65 you talk about 

Ngāti Whātua Ōrākei claiming exclusive ahi kā, mana whenua over 

Central Auckland, it’s the same phrase, so I’m afraid I’m still not clear, is 

Central Auckland as you refer to it in your evidence an area that extends 20 

as far as the Tāmaki River and the Tāmaki estuary? 

A. Could you please ask the question again? 

Q. What I’m trying to find out is that when I read in your evidence references 

to Central Auckland, am I right to understand that they extend to cover 

the Tāmaki River and the Tāmaki estuary, for example where we would 25 

have found Mokoia? 

A. (inaudible 15:49:38) in 1821 was different to today.  At that time the 

Central Auckland district was Mokoia and Mauinaina, where those 

settlement, where those pā were but the central district then moved 

to where it currently is now based on trade and a range of other 30 

factors. 

Q. Can I also look at paragraph 69 please, just while we’re on this topic, you 

talk about ancestral narratives and recognising Ngāti Whātua Ōrākei and 
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the tribes of Te Waiohua in Central Auckland.  So the reason I’m asking 

you these questions is I’m trying to understand your evidence as well as 

I can, Mr Rawiri, and in paragraph 65, 69 and 74a you use the phrase 

“Central Auckland”.  Am I to understand that Central Auckland moves 

depending on what time we’re talking about? 5 

A. I’ll go back to my response.  The central district in 1821 was where 

Mokoia and Mauinaina was located.  Ngāti Pāoa were the principal 

tribe at Mokoia.  And we were also aware of the interests of fellow 

tribes, our relations within the fellow tribes.  It’s a much different 

situation now.  The Auckland Central that I spoke about was the 10 

district – [oh] was the Auckland Central today. 

Q. So to be clear, in paragraph 65 you’re talking Central Auckland as we 

might think of it today, is that correct? 

A. Yes, that’s correct. 

Q. And in paragraph 69 when you’re talking about ancestral narratives over 15 

hundreds of years, is the Central Auckland you’re talking about there the 

Central Auckland we think about it as being today as well? 

A. Āe.  Yes. 

Q. At the moment my understanding is that you wrote your evidence in 

Te Reo and then it was later translated by you into English, is that 20 

correct? 

A. Āe.  Yes.   

Q. At the time you wrote your evidence, am I right to think that you had read 

Mr Wilson’s evidence? 

A. Can you please repeat that? 25 

Q. At the time that you first wrote your evidence, that’s the Te Reo version, 

am I right to think that at that time you had already read Mr Wilson’s 

evidence which he will be giving shortly? 

A. Those were my own thoughts in the Māori language version. 

Q. Well, you’ve read Mr Wilson’s evidence at some point? 30 

A. Āe.  Yes. 

Q. Since you wrote your own evidence? 

A. In recent weeks. 
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Q. Well the reason I ask that is that your evidence is organised in 11 sections 

under 11 headings, agreed? 

A. Mmm. 

Q. So is his.  And they are essentially the same headings.  That’s why I ask 

– one of the reasons I asked the question.  So in your evidence at 5 

paragraph 10 and 11 of the English version you say in each case in terms 

of part 3, which is also his part 3 headed “Ngāti Pāoa” and then part 4 

which is headed “Ngāti Pāoa and Marutūāhu” you say: “I align to the 

evidence of Mōrehu Anthony Wilson.”  I understand that to say I have 

read his evidence and I adopt it, is that correct? 10 

A. That aligns to his brief as is the same – [sorry, can you…] – āe – yes. 

Q. Well, maybe I’m not completely clear about the word “aligns” but am I 

right to think that aligns means “I have read his evidence and I agree with 

it”? 

A. Āe.  Yes. 15 

Q. Thank you.  And am I right also to understand that elsewhere in your 

evidence you have followed his evidence? 

A. These are my own sentiments, these are my own writings. 

Q. Let me just explore that for a moment please.  Can we go to document 

203.01460.  Thank you.  This is Mr Wilson’s brief of evidence, this has 20 

got the same date as yours.  Can we go please to page 1467.  So in 

Mr Wilson’s evidence he will tell us that the wedding gift story was 

rejected by Ngāti Pāoa, the wedding gift story as told by Te Kauae was 

rejected by Ngāti Pāoa tupuna at the 1868 Native Land Court hearing, 

and he goes on and quotes in some detail – can we just scroll down 25 

please – and then he asks the question: “Why would our tupuna need a 

wedding gift?”  If we look at your paragraph 23, as far as I can tell you are 

quoting exactly the same text from the Native Land Court hearing. 

A. Yes, that’s correct. 

Q. And so I had understood and assumed that what had happened was, and 30 

this is not a criticism, that you had had in front of you Mr Wilson’s 

evidence, you agreed with what he was saying and you had adopted and 

put into your text his text including his selection from the Native Land 

Court evidence, is that right? 
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A. My senior cousin is the historian of Ngāti Pāoa.  We have worked 

together for many years.  So these components come from my own 

readings of the Ōrākei minutes, minute books.  So these (inaudible 

15:59:01) based on some of that collaborative research based on 

these minutes amongst the tribal historians. 5 

Q. Well, as I said, I’m not inclined to be critical about this but there are 

probably a dozen, maybe 15 paragraphs in your evidence that are 

effectively identical to his and, as I say, I had assumed that for 

convenience you had, when you sat down to draft your evidence, had his 

in front of you and you had adopted his but you had translated it into 10 

Te Reo, am I wrong? 

A. No.  That’s incorrect. 

1600 

Q. Going back to the evidence from the Native Land Court in 1868, would 

you agree that the evidence that was recorded there over, it was about 15 

700 pages of it as you probably know, that that is a very valuable source 

of information for those iwi whose tūpuna were giving evidence there? 

A. Yes. 

Q. It is one of the best sources of evidence of what people thought at that 

time isn't it? 20 

A. Yes that’s one of the sources of our research. 

Q. I need to just come back to a point which I do want to get more clarity on.  

Since, at the break I have seen another document that has only just been 

provided to us and it suggests that in April 2018 you were writing together 

with Mr Wilson to Minister Little expressing the concerns in the letter, 25 

letters from Mr Wilson that I put to you earlier, that is to say you were 

actively promoting those views to the minister, do you recall that? 

OBJECTION:  MR MAJUREY (16:01:38) 

CROSS-EXAMINATION CONTINUES:  MR HODDER 

Q. So the first question was, do you have any recollection of that happening, 30 

that is to say a document you signed was sent to the Minister expressing 
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the same thoughts in the letters from Mr Wilson that we went through 

earlier today? 

A. I don’t recall that. 

Q. Okay so let us give you and everybody else, apart from Mr Majurey who 

already has a copy of this document. 5 

WITNESS REFERRED TO DOCUMENT  

Q. So – can I suggest Mr Rawiri that you have a look at the front page just 

to get a hang of it, if you look at what's on page 3, because I'll be asking 

you questions about most of that page, and just on the last page you'll 

see that your name and Mr Wilson’s are there as in effect the signatories 10 

of the document, thank you, so just to recall the sequence, what I was 

discussing with you earlier today was that there had been, or there was 

an iwi working group on which Ngāti Pāoa was represented, which was 

working in early 2018, that on the 27th of April 2018  

Ngāti Whātua Ōrākei trust on behalf of among others Ngāti Pāoa wrote 15 

to the Minister about various concerns about redress not being aligned 

with mana whenua and similar interests, and then I took you to 

correspondence from Mr Wilson to the Minister on the 8th and the  

22nd of May you recall all that I'm sure.  So this is what's called a 

ministerial briefing paper from yourself and Mr Wilson dated the 20 

13th of April 2018, do you now recall this paper? 

A. Yes, or my name is on this right here but I don’t fully recall it. 

Q. Right, do you think this might’ve been written by Mr Wilson rather than 

you? 

A. I believe it may’ve been written by someone else apart from Mōrehu.  25 

Q. I take it from that you're telling us that it wasn’t written by you? 

A. Kāo. 

Q. If we turn to page 3 please, well let me go back one step, if this is a 

document sent to the Minister and to his officials at the Office of Treaty 

Settlements, we’d agree it’s a serious document?  30 

A. Can you repeat please? 

Q. If this is a briefing paper sent by Ngāti Pāoa’s co-negotiators, yourself and 

Mr Wilson to the Minister and copied to senior people at the Office of 

Treaty Settlements, it’s a serious document agree? 
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A. Yes. 

Q. And if we then go to page 3, at the top of the page, page 4A says “Ngāti 

Pāoa prefers not to take commercial redress assets on a collective basis.  

That’s its preference.”  That was the position as you recall it? 

A. At that time yes. 5 

Q. Going down, further down the page and where the numbered paragraph 

2 appears, there’s a reiteration of a position from an earlier briefing paper, 

but you'll see if you read paragraph 2A, that it makes the same point as 

the correspondence that we looked at before, agreed?  Or together A and 

B and C, the point being made is the same point that I discussed with you 10 

earlier. 

A. Yes. 

Q. Thank you.  The point is that Ngāti Pāoa is telling the Minister and his 

officials that Ngāti Pāoa has the dominant interest to use that word, but 

at 90% of the interest in Tāmaki in particular, on the basis of what was 15 

lost, ie, interests it had that were lost by virtue of the Crown’s conduct, 

that those are being ignored in the current Marutūāhu draft collective 

deed of settlement, and in C that the majority of other iwi should not be 

getting 20% because they do not have any justification for that 

percentage.  Can we agree that’s what paragraphs 2A, B and C add up 20 

to? 

A. Yes, at that time. 

Q. Thank you.  And also just in terms of, yes paragraph C, I asked you about 

Patukirikiri, the comment here is it’s a hapū at Ngāti Pāoa and it would be 

a denial of justice if they received a 20% share, that was the thought at 25 

the time was it?  

A. Yes at that time.  

Q. And just so for completeness, this was written as we saw in mid-April, it’s 

followed up by the correspondence we referred to through to your 

resignation in early May.  So when you say at the time, I think you must 30 

be implying that something changed.  When did that change occur?  

1610 

A. I go back to, (inaudible 16:19:45), 90% was our interest, interests 

within Tamaki.  The question was posed to Mōrehu and I, as tribal 
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historians and leaders from that time – our thoughts have since 

changed regarding the redress, the distribution allocation of the 

redress to the tribes within the Marutūāhu Collective.  Based on 

those principles and cousins that I've spoken about previously.  

Q. When you say “Our views have changed”, who makes up our in our 5 

views? 

A. Us as leaders of our tribe.  We are guided by the thoughts of our 

people, Mōrehu and I, and our ancestors, our forebears. 

Q. So am I right to understand that at least in part when you say “Our views 

have changed”, you are speaking of the views of yourself and Mr Wilson 10 

who were expressing these views then in this document?  

A. Repeat please? 

Q. Of course, when you say – am I right to understand that when you say 

“Our views have changed”, you mean that in particular that the views of 

yourself and Mr Wilson have changed from those that were expressed in 15 

this document which was sent to the minister over your name? 

A. Yes that is correct.  

Q. Mr Rawiri –  

THE COURT ADDRESSES MR HODDER – CLARIFICATION (16:12:29) 

RE-EXAMINATION:  MR MAJUREY 20 

Q. Tēnā anō e te rangatira.  The document that my friend Mr Hodder just, I 

think you’ve got a copy, just gave to you, it has at page 6 at the end, the 

name of yourself and Mōrehu, do you see that? 

A. Mai rā. 

Q. Yes it’s not signed, just want to confirm, did you write this letter? 25 

A. No I did not.  

Q. And do you know if Mr Wilson wrote this letter? 

A. I’d pose that question to Mōrehu.   

Q. The redress in the Marutūāhu collective deed as you recall it, were those 

various items of redress agreed between the negotiators of each of the 30 

iwi Marutūāhu or not agreed? 

A. Yes they were agreed to.  
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Q. And I just want to check, Madam Registrar if you can see the blue book 

that we’ve been referring to during the hearing, is there a version up there 

do you know?  Could you please turn to tab 8?  I don’t think there are 

bundle numbers for this one Sir, could be wrong.  It’s in the book so just 

in terms of the record, so hopefully the tab reference and the blue book 5 

is going to be helpful.  Do you have, I'll just hold this up Mr Rawiri, is this 

the page that you're looking at?  Tab 8.  So you'll see the tabs in the side, 

and – I'm going to ask you questions around the area that’s coloured, I'll 

give it my best shot, green and pink, or okra, do you see those colours?  

WITNESS REFERRED TO BLUE BOOK 10 

A. Āe. 

Q. And then if you look at, just for your bearings, look at the legend, you'll 

see some labels there that correspond to the colours.  You see those?  

A. Yes. 

Q. And then if you look to the east you'll see across to the Tāmaki River, do 15 

you see those areas?  Karaka Bay to Whanganui o Toi? 

A. Yes. 

Q. So you were asked questions by my friend Mr Hodder in terms of what’s 

essential Auckland, and you gave answers of, it’s somewhat dependent 

on the timeframes that have been spoken about, by reference to that map, 20 

and in the way that you want to describe it, does Ngāti Pāoa have 

customary interests or mana in any of the areas shown on the overall 

map? 

A. Yes. 

Q. And as best as you can in terms of an answer, can you put to any 25 

particular parts of the map where those interests or mana are located? 

A. Karaka Bay to, also – Waimokoia, and also (inaudible 16:17:36) 

Taurarua, [Sorry there was one I missed after Taurarua –] 

Q. Yeah ano please, can you just repeat the last part of the answer, the 

translator didn’t pick up the last part, after Taurarua you said another 30 

name? 

A. Haipapa te tō, ōkā, and also Poutukeka was one of our ancestors, 

these are the places that I know. 
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Q. Sir just for the record I think it’s relatively clear, but in terms of the audio 

as it were, what I heard Mr Rawiri say was “Waipapa” and what I heard 

Mr Translator say was “Haipapa” so just want to, for the record just 

confirm that we’re ad idem.  So if you can just repeat the reference to 

Waipapa please Mr –  5 

A. Waipapa. 

Q. And could you repeat that please Mr Translator – 

A. [Waipapa.]  

Q. Thank you.  And, if we work our way through, because you were asked 

questions in terms of relative interest and Tamaki in Central Auckland by 10 

my friend Mr Hodder, we work our way through the list, Ngāti Whanaunga 

– 

A. Can you please repeat that?  

Q. Yes, so, same question in relation to Ngāti Whanaunga, are you able to 

refer what you know to the location of customary interests or mana, of 15 

Ngāti Whanaunga? 

A. No, Ngāti Whanaunga should speak about that.  

QUESTIONS FROM THE COURT – NIL 

WITNESS EXCUSED 

MR MAJUREY ADDRESSES THE COURT – EXCHANGE IN RELATION TO 20 

RFR AREAS AND TĀMAKI REPORT (16:19:51) 
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MR MAJUREY CALLS 

TIPA SHANE COMPAIN (AFFIRMED) 

Q. Tēnā koe e te rangatira, can you begin please in reading your evidence 

at paragraph 1? 

A. Kia ora. 5 

 
TIPA SHANE COMPAIN EVIDENCE ON BEHALF OF SECOND DEFENDANT 

 
INTRODUCTION  

1. My name is Tipa Shane Compain.  10 

2. I am a descendant of Whanaunga the eponymous ancestor of Ngāti 

Whanaunga; third son of Marutuahu and Paremoehau.  

3. I am also a descendant of Paoa, eponymous ancestor of Ngāti Paoa, and 

Tukutuku the great granddaughter of Marutūāhu (and granddaughter of 

Tamaterā).  15 

4. I also descend from Te Ngākohua the founding ancestor of Ngāti Maru; eldest 

son of Marutūāhu and Hineurunga.  

5. My hapū of Ngāti Whanaunga are Ngāti Puku, Te Mateawa, Ngāti Rangiaohia 

and Ngāti Kotinga.  

6. My hapū of Ngāti Paoa are Ngāti Tipa, Ngāti Ngaromania, Ngāti Kapu and Ngāti 20 
Naho  

7. My hapū of Ngāti Maru are Ngāti Tumoana, Ngāti Pakira, and Ngāti Hauauru  

8. I am currently the Chair of the Wharekawa Marae Trustees located beside the 

Whakatiwai River, and in front of Te Kiore and Te Kapu pa, home of Hotunui and 

Marutuahu and the birth place of the sons of Marutuahu.  25 

9. I am a mandated Iwi Treaty Settlement Negotiator for Ngāti Whanaunga and 

have held that role since late 2009.  

II. NGĀTI WHĀTUA ŌRĀKEI EXCLUSIVE CLAIM TO CENTRAL AUCKLAND  

10. I am advised by Counsel for Marutūāhu that Ngāti Whātua Ōrākei seeks four 

Court declarations, summarised as follows:  30 

i. Ngāti Whātua Ōrākei has ahi kā and mana whenua in the “2006 RFR Land” and 

“1840 Transfer Land” (“Claimed Lands”).1  

ii. When applying its “Overlapping Claims Policy” in relation to the Claimed Lands, 

the Crown must act in accordance with tikanga, particularly Ngāti Whātua Ōrākei 

tikanga.  35 
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iii. When developing proposals to include any land within the Claimed Lands in a 

proposed Treaty settlement with iwi who do not have ahi kā, the Crown must act 

in accordance with tikanga, particularly Ngāti Whātua Ōrākei tikanga.  

iv. In order to comply with tikanga in the above circumstances with an iwi other 

than Ngāti Whātua Ōrākei, the Crown must:  5 

a. appropriately consult with Ngāti Whātua Ōrākei;  

b. acknowledge Ngāti Whātua Ōrākei as the iwi having ahi kā;  

 

c. decline to include land in a proposed Treaty settlement if there is evidence it 

would unjustifiably erode the mana whenua of Ngāti Whātua Ōrākei as the iwi 10 
having ahi kā;  

d. decline to include land or recognise an interest in land in a proposed Treaty 

settlement where the land has been the subject of a gift to the Crown unless 

Ngāti Whātua Ōrākei, as gifting iwi, has provided its consent to the transfer.  

 15 
11. I am also advised by Counsel for Marutūāhu that it was confirmed by Ngāti 

Whātua Ōrākei at earlier Court hearings in this proceeding that it effectively 

claims:  

a. Exclusive ahi kā/mana whenua over the entire Claimed Lands; and  

b. A right of veto over all proposed Treaty settlement involving any land within 20 
the “1840 Transfer Land”.  

III. NGĀTI WHANAUNGA-PAOA-MARUTUAHU-URI O POU  

12. I have read the evidence of my tuakana Morehu Wilson in regards to his 

statement for the ancestors of Paoa and Marutūāhu.  

13. I fully agree with and support all the evidence of Morehu.  25 

14. I also fully support the evidence of all the other Marutūāhu statements of 

evidence – Hauāuru mā.  

15. I add the following.  

 

 30 
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17. This Te Waiohua or Uri o Pou is the Iwi of the wife of Hotunui (Te Waitapu) 

whom he met when he arrived at Whakatiwai being the daughter of Te Whatu. It 

is the same Te Waiohua or Uri o Pou that Marutuahu (the son of Hotunui) met at 5 
Whakatiwai when he journeyed to seek out his father at Whakatiwai, where 

eventually he married the daughters of Te Ruahiore Paremoehau and Hineurunga.  

18. Marutuahu fought with his wives people at Whakatiwai at the battle of Te 

Ikapukapuka over the treatment of his father and eventually his descendants 

spread throughout the Hauraki and Tamaki rohe.  10 

19. Marutuahu as a grouping of tribes eventually became represented by Ngati 

Tamatera and Ngati Whanaunga from Paremoehau, and Ngati Maru (of Te Ngako 

and Taurakapapa) from Hineurunga. Paoa a Waikato chief eventually joined the 

hauraki grouping by his marriage to Tukutuku (a granddaughter of Tamatera) and 
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having Te Huruhuru, Tipa, Hnetewai and Horowhenua. Te Patukirikiri is also a 

related tribe and connected to Te Waiohua, Ngati Paoa and Ngati Tamatera.  

20. This is also the same Te Waiohua (or a section of them) who murdered and 

killed Kahurautao (a son of Te Ngako) and his eldest son Kiwi as they travelled 

back to Hauraki after visiting their Waikato relatives, this occurred at Patutahi 5 
(Saint Johns) Tamaki.  

21. Rautao took revenge on his maternal relatives by sacking many pa of the 

Tamaki isthmus. Parekaiangaanga of Te Waiohua and Ngati Tai was given to 

Rautao to as a wife, to pay for the kohuru of his father and brother and to cease 

the in-fighting between Tainui waka relatives.  10 

22. Kapu and Korohura sons of Kaiwhakapae and Taurua of Te Uri o Pou and 

Ngati Tai became known as Ngāti Kapu and Ngāti Korohura - Taurua. Both Ngāti 

Kapu and Ngāti Korohura - Taurua are recognised as important Ngāti Paoa hapū, 

and along with the Te Urikaraka hapū, have genealogical links to Tāmaki. The Te 

Urikaraka hapū are descended from yet another brother of Kapu and Korohura; 15 
Te Whiringa (first born of Kaiwhakapae and Taurua).  

 

 

23. Te Whiringa and Kapu were killed by their relatives at Kerepeehi, from this 

their brother Korohura (a Waiohua) sought utu and they gathered all of the 20 
Hauraki tribes and took the Waitakaruru & Wharekawa (as far as Orere) districts 

from Te Uri o Poutukeka.  

24. Te Whiringa had Tokohia and Ngaromania. Ngaromania was an occupier of 

the Tamaki area in his time he was renowned for preventing passage through the 

Tamaki River unless payment was made to him and his hapū.  25 

25. Tokohia had Te Mahia, Te Mahia was the father of the three brothers, Te 

Haupa, Te Waero and Pokai. Te Mahia was the progenitor of the Ngati Paoa hapū 

Te Urikaraka and it was his death and subsequent actions for utu (revenge) that 

resulted in the taking of land and people from Tapapakanga - Orere to Mahurangi.  

26. Te Mahia’s wife Mahora was of Ngati Tamatera and Ngati Paoa. Mahora’s 30 
father was Te Pukeko (a Ngati Tamatera as well and this was the name of one of 

two flags flown at the large Whakatiwai hui of 1874).  
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27. Te Pukeko (of Hura) was married to Te Motu of Ngati Paoa and their daughter 

Mahora connected Uri o Pou and Waiohua (Te Mahia) to Paoa and Tukutuku’s son 

Tipa. Te Motu was a sister to Te Putu.  

28. Hetaraka Takapuna is descended from this tatai and is the reason why 

Marutuahu supported his ancestral claim to land rights in Mahurangi, Takapuna 5 
Whakatakaka, Orakei, Whanganui, Tauoma, Mokoia and Mauinaina, It is why 

Marutuahu tupuna took the stance they did in the 1866-69 Orakei Native land 

court Investigation of Title hearings.  

 

 10 

Tainui  

Taimaro  

Taimatahirahira  

Oamakuwhatu  

Taimanawaiti  15 
Te Rapotuatahi = Te Hauoterangi  

Te Rapotu  

Wharematau (f)  

Kaiwaka  

Te Rangikaketu  20 
Te Hehewa  

Purehurehu  

Hetaraka Takapuna  

29. Despite the Fenton judgement of 1868, the location there of Te Taou, 

Uringutu and Ngaoho, we are of Waiohua, Ngati Tai and Marutuahu, all of the 25 
Tainui Waka, and we are people of the whenua in Tamaki, including in the 

“Claimed Lands” (“2006 RFR Land” and “1840 Transfer Land”) area .  

30. I support, as I must, all the korero of my tupuna as follows. [TC 1]  

 

Hetaraka Takapuna (affirmed)  30 
A portion of the land of Ngatitai described by me yesterday has been sold to the 

government. The first piece was Otahuhu. I heard of it. It was sold by Ngati Paoa to 

the government. I know it was sold by Ngati Paoa and Ngati Tamatera. I heard of it. 

It was first purchased by Mr Fairburn and afterward the government. The second 

purchase was the government purchase of the site of Auckland. It was sold by Ngati 35 
Paoa. I know the second payment was small because Ngati Paoa stayed at 
Mataharehare at the time. I don’t know who got the first payment. I got none of the 

payment … I heard that Tamaki had been sold. I received some of the loot in payment 
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and three … pounamu … The Ngati Whatua have no claim … owners are Ngati Paoa, 

Ngati Tamatera, Ngati Whanaunga, Ngati Maru, Ngati Wai and myself.  

(20 November 1866, p 40)  

Te Kehu was the wife of Te Putu. Te Putu came from Whakatiwai. The reason of his 

leaving Whakatiwai was that he came to the places at Tamaki of his ancestors. He 5 
was not driven from Whakatiwai by some of his own people. He came to Tamaki to 

take possession of the lands of his ancestors and which he had conquered.  

I remember the building of the pas at Mokoia and Mauinaina. Ngaati Paoa built them. 

Te Putu was with Ngaati Paoa. He was of the Ngaati Paoa, Ngaati Paoa have a claim to 

Orakei and Ngaati Tamatera, Ngaati Whanaunga – others have a claim Ngaati Maru – 10 
those are the tribes who subdued the people to whom the land belonged.  

(folio 88)  

Before the Government came these lands (from Whangamatau to Te Whau) belonged 

to Ngaati Paoa, Ngaati Maru, Ngaati Whanaunga and Ngaati Tamatera. They claim 

these lands on the same grounds that they claim Orakei. They always had a claim 15 
long before the fightings.  

I said these lands belonged to Ngaati Paoa, Ngaati Whanaunga, Ngaati Maru and 

Ngaati Tamatera. It belongs to me, they came in behind my back. I am the principal, 

I bring them in  

(folio 89)  20 
with me. The land is mine. I claim all the land from Whangamatau to the Whau and 

the tribes I have mentioned come in after me. I have lived at Takapuna. I and the 

Ngaati Paoa - I am called Takapuna after that land. I am also called Maungawhau. I 

and my ancestors went to Rangitoto island when Ngapuhi came. It belonged to me.  

(folio 90)  25 
I got the meres when the land was sold. I was at Taupo when the meres were given 

to me. The piece for which I got them was Tauoma the piece on which Te Putu and 

Kehu lived. The land sold for which I got the meres began at Waipuna, Otahuhu and 

from there to Whanganui. When the first Governor came I was living at Kauaeranga 

and Waiotahi.  30 
(folio 91)  

I first went to live at Taupo just after the war with Hongi Hika and the pakeha. I have 

been living there ever since with Ngaati Paoa, Haora Tipa, Tahamate, Tangiteruru, Mohi, 

Te Poatau (William Martin’s servant) – besides Haora Tipa and Tamati Tangiteruru 

Ngaati Paoa who are here have been living with me at Taupo. They are witnesses for 35 

me 

 

I remember Ngaati Paoa coming up to welcome Governor Hobson when he came. 

There were 300 of them. I was with them. 200 were at Whanganui, 100 at Takapuna.  

I said Ngaati Paoa came in at my back in this claim. According to the old custom I 40 
should be first  

 

(folio 97)  

 

but in this kind of investigation we are all equal Ngaati Paoa, Ngaati Maru, Ngaati 45 
Whanaunga and Ngaati Tamatera but the Ngaati Paoa are the principal. Ngaati Paoa 

are strong about this claim. They threatened to take the land by force from Te Taou 

last year and I also threatened to turn them off in my newspaper. Ngaati Paoa have 

talked of attacking Te Taou at Okahu and turning them off since the last investigation. 

  50 
Tanumeha Moananui (affirmed)  

 

What tribe do you belong to?  

Ngaati Tai, Ngaati Tamatera, Ngaati Maru, Ngaati Paoa and Ngaati Whanaunga.  
Who according to native custom in your opinion is owner of Orakei?  55 
Te Waiohua me ratou katoa  

Who is ratou katoa?  
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Ngaati Tai and all of us.  

(fol. 63).  

 

Parakaia Pokaia (sworn)  

 5 
I belong to Ngaati Whanaunga.  

Do you know Orakei where Paul lives?  

Yes.  

Who lived there before Ngapuhi came and drove away Ngaati Paoa?  

Yes. I lived there, Maraea, Ana, Hetaraka and some others who are dead. We were 10 
driven away by Ngapuhi  

Did many of you came back afterwards?  

We did, Ngati Paoa, Ngati Whanaunga and Ngati Maru  

(fol. 64)  

 15 
Matiu (sworn)  

 

I belong to Ngaati Whanaunga and Ngaati Paoa.  

Do you know Orakei where Paul lives?  

Yes.  20 
When were you there first?  

When the Governor came.  

How big were you then?  

When Ngapuhi came I was little. When the Governor came ‘kua kaumatua au’.  

Who did you see first living there?  25 
After the Governor I saw Hetaraka and Ngati Whanaunga there.  

What Governor?  

FitzRoy.  

Was the Taou and Ngaati Whatua living there too?  

Yes.  30 
How many Ngaati Whanaunga were living there?  

Maraea and Anna and many others.  

Were there twenty?  

Yes. Tutere and others.  

Where were they living?  35 
At Orakei.  

Were they not living with the Taou?  

Some with Hetaraka among the Taou and some separate 

Were you living there?  

Yes. When I went to visit Tutere and party  40 
Were Taou very numerous?  

Yes  

What tribe was Te Tutere?  

Ngaati Whanaunga  

Does he have a claim to Orakei?  45 
Yes it belonged to him, to Hetaraka and the whole of us  

(fol. 66)  

 

Kitahi Te Taniwha (affirmed) 

  50 
What tribe do you belong to?  

Ngaati Whanaunga.  

Do you know the part of Orakei now occupied by Te Taou and Ngaati Whatua?  

Yes.  

Did you see it before the Ngapuhi under Hongi?  55 
Yes.  
Who occupied it then?  

Ngaati Whanaunga.  

Who were considered the owners according to native custom?  
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Hetaraka, Te Hehewa and Purehurehu.  

Do you remember the Ngaati Paoa being driven away by Ngapuhi?  

Yes.  

(fol. 67)  

Who according to native custom do you consider the owner of Orakei?  5 
Hetaraka.  

For himself alone or as representing Ngaati Tai, Ngaati Maru, Ngaati Paoa, Ngaati 

Whanaunga, Ngaati Tamatera?  

Kotahi ano te pani ko Hetaraka ano.  

(fol. 68)  10 
 

Tukaramaene (affirmed)  

 

What tribe do you belong to?  

Ngaati Whanaunga.  15 
Do you know Orakei?  

Yes.  

Who lived there then?  

We and the Ngaati Whātua.  

Who was Governor then?  20 
I first lived there when the second Governor came, FitzRoy.  

Was Hetaraka there when you were there?  

Yes.  

How long did you live there?  

From FitzRoy’s time  25 
 

Kaitu (Ngati Hura and Patukirikiri)  

 

Ngati Paoa killed the Waiohua who lived in this country originally. Ngati Maru, Ngati 

Whanaunga, Ngati Tamatera and Ngati Paoa also killed them - I remember Kahukoti 30 
and 600 men coming to Tamaki after signing the Treaty of Waitangi, this was in 

Governor Hobson’s time, Ngati Whatua also came we had a war dance.  

 

Hotoreni Taipari (Ngati Maru, Ngati Whanaunga, Ngati Paoa)  

 35 
the people who anciently inhabited this country from Tamaki to the Whau were 

Waiohua - I was up in the Tamaki before the time of Hongi. I saw cultivation's at 

Orakei at that time. Ngati Paoa were the tribes who were living here. I landed at 

Orakei and saw the people. Ngati Paoa were my relations - my proper tribes are Ngati 

Maru, Ngati Whanaunga and Ngati Paoa - I came from Hauraki with my father in our 40 
canoe when I came to Komiti we landed there. We stayed and slept there, we were 

there two nights and paddled on to Mokoia - the people at Komiti said to us the Ngati 

Paoa are living at Whakamoho, Orakei and Okahu. There were a few people living in 

the pa at Mokoia and Mauinaina. They went there to fish and cultivate. The people I 

saw at Mokoia and Mauinaina were the relatives of my father - the land Ngati Paoa 45 
conquered and remained in possession of belongs to them, these lands belong to 

Ngati Paoa because they conquered them, and also because they belong to Waiohua - 

Ngati Paoa were living at Whakatiwai when Kahurautao was murdered. Ngati Paoa 

killed Waiohua to avenge his death  

 50 
Tamati Te Otatau Tangiteruru (Ngati Hura and Matekiwhao)  

 

Waiohua were destroyed by Ngati Whanaunga, Ngati Maru and Ngati Paoa in former 

times  

 55 
Kitahi Te Taniwha (Ngati Whanaunga)  

 
Ngati Paoa were living at Mauinaina and Mokoia before the time of Hongi Hika - when 

I came to Taurarua i came to fetch potatoes for Europeans. I fetched them from 

Kahukura and Hihiri, they were women of Ngati Whanaunga - these were the women 60 
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of our party there who came over to cultivate - Tawera, Mahirahi and Te Raurau they 

were Ngati Whanaunga and connected with Ngati Paoa  

 

Koka Te Muri (Matekiwhao hapu of Ngati Paoa)  

 5 
I have a claim to Orakei, the nature of my claim has been explained by Hetaraka. I 

am Ngati Paoa, my claim is the same as Heteraka’s - Ngati Maru, Ngati Whanaunga 

and Ngati Tamatera come in, all alike - before Hongi came Ngati Hura, Te Rapupo, 

Ngati Tai and Ngati Paoa were at Orakei.  

 10 
Harata Maaka Patene (Ngati Hura)  

 

I know something about Te Kehu the wife of Te Putu. She was one of my ancestors. 

Te Putu belonged to Ngati Paoa and Ngati Tamatera - Te Kehu was of a Waikato hapu 

of Ngati Mahuta - Kehu was my grandmother  15 
 

Henare Te Paura (Ngati Hura)  

 

my claim is the same as the rest of Ngati Paoa, Ngati Maru Ngati Whanaunga and Ngati 

Tamatera also claim. Their claims are equa 20 
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MS366, Box 1, Folder 2, H.A.H Monro, Auckland War Memorial Museum.  

(fol. 1)  

At a sitting of the Native Land Court held at the Mechanic’s Institute  

29 November 1866,  

(fol. 33)  5 
Court sat at the Mechanics Institute at 12.  

Judges: F.D. Fenton  

J. Rogan  

H.A.H. Monro  

Assessors: Hori Taurua  10 
Te Hemara Tauhia  

Orakei claim.  

Heteraka Takapuna …  

Mr Gilles appeared …  

Mr McCormick …  15 
Claim read in …  

(fol. 34).  

Mr Gilles addressed the Court on behalf of Hetaraka’s party.  

Heta’s claim as a Ngatitai, hapu of Waiohua, were the owners of the land many years ago. 

It is true the Ngatiwhatua drove them off. The mere act give the conquered party no 20 
claim. Father and mother lived on the land. Lived there in FitzRoy’s time. Has always 

preferred his claim. Has never got any satisfaction hitherto. Lived there after Governor 

FitzRoy’s time. Was in actual possession when Kohimarama buildings were erected. 

Heteraka lived among the Ngatipaoa was travelling about the country as a preacher. His 

people lived among the Ngatipaoa by permission.  25 
Edward Davis sworn to interpret.  

Hetaraka Takapuna (sworn). My father’s name is Purehurehu. I belong to Tainui, Ngaiwi, 

Waiohua and … Ngatitai is a branch of Tainui. I belong to the Ngatai descended from … 

My father lived at Orakei … Taurarua. My father was born at Orakei. I was born at 

Rangitoto, between … and Orakei. My father mother and … Orakei as far back as … My 30 
father’s tribe also live … Ngatipaoa. We were drive away … the Ngapuhi found us … at 

Orakei and Tamaki … The Ngatiwhatua did … before the Ngapuhi … (fol. 35) to 

Waikato. This was long before Governor Hobsonos time. My family returned to Orakei 

after the invasion. We all came back, Ngatipaoa and all. The whole of my tribe came 

back. They came in summer and returned inland in winter. I don’t when Ngatiwhatua first 35 
came to Orakei. Some of my family lived there after the Europeans came. In Governor 

FitzRoy’s time we were located on Tamaki. I and Ngatipaoa lived at Orakei after FitzRoy 

came. I lived at Orakei after the Kohimarama building was put up. I cultivated there one 

year. Ngatiwhatua were there at that time. When I went there to cultivate I did not ask 

permission of Paul. They … to come and cultivate on my place. They never warmed me 40 
off …  

(fol. 36).  

Mr Charles Davis sworn to interpret.  

By Mr McCormick.  

I claim to be a Ngaiwi from Mahitokatoka who begat Paekakaho. She married Karoro 45 
who begat Tawhirimatea who married ___. Their son was Tainui (ingoa). Tainui lived at 

Maungawhau (Mount Eden). Tainui begat Te Rakawhanake who begat Tutapu and Namu. 

These two went to live at Hauraki. Tutapu begat Te Patutataki. I then ??? myself with 

these people through Tarakotia. Parehurehure belonged to Ngatitai and Waiohua. He was 

a Waiohua through Hera o Kaiwaka. Parehurehu’s mother belonged to Ngatipaoa. The 50 
Ngatitai is an older name than Waiohua. Both came in the Tainui canoe. They were one 

people. Te Hehewa lived near the Mount Eden quarry. Te Taihua lived at the barrier. 
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Beyond the Whau was owned by Ngatihua. The land from the Whau to Hauraki belonged 

to Tainui and on to Te Aroha mountain. The Ngatipaoa belonged to ___. Ngaoho and 

Ngaiwi are hapus of one tribe. Ngaoho lived at Manukau. The Waiohua lived at Tamaki 

… Waiohua came from Ngatitai … fathers builts the pas at Taurarua and Orakei … a pa 

at Taurarua … lived there until Hongi came (fol. 37). The Ngatipaoa lived there also. 5 
When the Ngapuhi came under Koperi we fled. I was at Orakei at that time. When Koperi 

came there was no pa at Orakei. We deserted everything and fled to Tamaki. There was a 

pa at Orakei which belonged to Ngatihua. It was taken by Kapetaua. Orakei was a pa on 

this side. The stream Whakatakataka and Okahu are on the other side. I lived all over 

Orakei. The pa at Taurarua was deserted by Te Hehewa. Not taken. I am not a 10 
Ngatiwhatua. I am a Waiohua. I am son of a Ngatiwhatua woman. I don’t anything of Te 

Hira’s selling Rangitoto. It was through that that Te Tinana left the district. I received 

nonoe of the purchased money … I received non of the money for Purewa … (fol. 38) I 

remember Koperu attacking the Mauinaina pa, Tamaki to Otata, pa was at Mokoia. 

Koperu took the pa but it was recaptured. Apihai came from Onehunga, came to help the 15 
people. When the Otata was with me I cultivated at Orakei. The Taou lived at Okahu in 

Governor Hobson’s time. Also the Ngaoho lived at Whakatakataka. I know Kitokiwaho. I 

don’t remember Koheraunui and Remuera beings given to Potatau. I never heard of it. I 

don’t know of a piece of land in Coopers Bay having been sold to Maxwell.  

By Tame Kohi.  20 
Hori Te Whetuki is a Ngatai. He knows as much about Ngatitai as I do. I don’t remember 

going to Whakatakataka about four years ago to talk to Wiremu Te Reweti and others to 

talk. I did go to Okahu about four years ago. I have been in the habit of constantly going 

to visit the Taou as were also Ngatipaoa. I remember being asked to give my ancestry … 

Ngatipaoa who sold Tamaki … government. I got some of the payment.  25 
(fol. 39)  

By Chief Judge.  

I claim this land as a Ngatitai. It is the same Ngatitai that H. Whetuki belonged to. 

Ngatitai have sold no land to Europeans. The Ngatitai land began at Taurere on Tamaki 

and on to the Mokoia. Te Ruamanaia Te Kuteroa, Te Whanake, Onamakau, Omaru, 30 
Pakaraka, Te Komiti, Te Papaatamatera, Whakamahu, Waiparera, Pakahu, 

Whakatakataka, Orakei, Rangitoto, Waitataramoa, Matahauhau, Waipapa, Horotiu, Te 

To, Okare, Te Rehu, Apoapo (Low and Motion Mill), Te Whau. This ends it. The other 

boundary is Mauinaina.  

You say that these were the lands of Ngatitai … Governor Hobson’s time and that they … 35 
no land to the pakehas. How the … Auckland stand where it is … The answer was 

irrelevant and … witness appeared exhausted. He was … for the present.  

20 November 1866, fol. 40.  

Hetaraka Takapuna recalled.  

By the Court.  40 
A portion of the land of Ngatitai described by me yesterday has been sold to the 

government. The first piece was Otahuhu. I heard of it. It was sold by Ngati Paoa to 

government. I know it was sold by Ngati Paoa and Ngatitamatera. I heard of it. It was first 

purchased by Mr Fairburn and afterward the government.  

The second purchase was the government purchase of the site of Auckland. It was sold by 45 
Ngatipaoa. I know the second payment was small because Ngatipaoa staid at 

Mataharehare at the time. I don’t know who got the first payment. I got none of the 

payment … I heard that Tamaki had been sold. I received some of the goot in payment 

and three … pounamu …  

The Ngatiwhatua have no claim …  50 
The owners are Ngatipaoa, Ngatitamatera, Ngatiwhanaunga, Ngatimaru, Ngatiwai and 

myself … (fol. 41) The fight was before I was born. Kapetaua belonged to Te Waiohua. 
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At the time Ngaoho lived at Manukau. The Taou lived at Maramatauhaua, Te Muriwai 

and Ongarahu. Before the Ngatimaru and others made war upon them the Ngatiwhatua 

lived at Kaipara. At that time the Ngatipaoa lived at Orakei. Antecedent to that the 

Ngatiwhatua did not live at Orakei. The Ngatipaoa left Orakei on account of Ngapuhi. 

When the tribes came back the Ngatipaoa came back to Orakei. They stayed there during 5 
the summer and returned inland in winter. This was their custom every year. The 

Ngatipaoa never discontinued their possession. They do it still.  

By Judge Monro.  

They discontinued their practice when war with the Ngatirangi and … took place. I make 

no claim to this land …  10 
Map of Orakei handed … to point out his cultivations.  

By Te Hemara.  

Mr Gilles objected to Te … nearly connected with … Mr McCormick said the … been 

made before … Court said that it … receive it. Has it been … Court would leave …  

You said yesterday that you … (fol. 42) Do you consider that Apihai and Te Taou are lived 15 

there on your land in sufferance? Yes. How was Apihai able to give land to Te 

Wherowhero? Question disallowed. 

Court asked if Mr Gillies had any questions to ask out of what had arisen outo f the 

examination by the Court.  

By Mr Gillies.  20 
When I said the Ngatipaoa came to Orakei to ‘kai mataitai’ I meant also the Ngatitai. 

Who first gave the Taou leave to come there? Tautari and Te Karu asked Te Herua leave 

to light their fires there.  

When was that? When they the Taou came back from Maungatautari. Where were you at 

that time? At Hauraki at Kauaeranga. Did you get any message at that time about the 25 
Taou coming to reside there? I did not hear till after they were lived there … (fol. 44) The 

reason they gave was that Tautari and Te Karu has asked permission of Herua to light 

their fires there. Which of the people who were living there told you that? Hoete, who is 

deceased, and Paremana and Te Warena told me because Paul and party were disputing 

with them.  30 
By Mr McCormick.  

Was this before the war with Ngatihaua and Ngaiterangi? It was told me after the 

governor came. When was it you first found the Taou there? Some time after the governor 

came. The Taou were on the land before the government came when we came to see the 

governor vessel we found them there. Was it then that you were told the reason of their 35 
living there? No. Afterwards. When did Herua give them leave? Before the governor 

came. Was it before the war with Ngaiterangi or after? Long after … Mr Gilles objected 

to these questions (fol. 45) as not having been suggested by the examination of the Court 

but new matter.  

By Mr McCormick continued.  40 
You state you receved part of the payment for Tamaki. What part of the land was it? 

Beginning at Otahuhu and on to Waiatarua. This was the land for which we gave the 

good. What gave you the goods and meres? Tamati Tangiteruru and Patene’s sister. The 

Ngatipaoa? Yes. Patene and Ngatipaoa. What is the name of that land? Otahuhu, Te 

Karati, Mauinaina, Mokoa, Te Kutaroa, Whanaki, Omaru, Te Ahu, Tamau o Kawau etc. 45 
Tamaki is the great name. Did Te Kehu Te Putu’s wife lived on the piace of land you 

have described which the Ngatipaoas sold for which you got the greenstones? Te Kehu 

lived on that land.  

Court adjourned for one hour.  

Sat again at 2pm.  50 
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Tamati Te Otatu (sworn). I belong to … To what tibe did Orakei belong … I don’t know 

who … Who owned before the … The Ngatipaoa. Are Ngatitai and Ngatipaoa … They 

were all one when they … together. When you say that the … (fol. 46) ??? do you include 

the Ngatitai? Yes. Do you know Heteraka’s father? Yes. What was his name? Parehurehu. 

Was he head of Ngatitai? Yes. Where did he lived? At Mauinaina pa at Tamaki. Did he 5 
live at Orakei? He went to and fro from place to place. Did he ever plant there at Orakei? 

His cultivations were there. When was that, before or after the Ngapuhi invasion? Before. 

Did Hetaraka ever cultivate there? I recollect his cultivating there. Was that after the 

Ngapuhi? It was since the Ngapuhi. Was it since Governor Hobson’s time? Since. Was it 

since the Bishop’s houses were built …? It was since the houses were built. Was you wife 10 
one of Heteraka’s party at the time? Yes. When did the Ngatiwhatua come to live at 

Orakei? About Governor Hobson’s time. It might have been before. We were up the 

Thames at the time. When did you first see the Ngatiwhatua lived there? When we sold 

Tamaki. Was it the Ngatipaoa who sold Tamaki? It was. Did Heteraka get part of the 

payment for Tamaki. Yes … boundary of the Tamaki you sold come up … Orakei? No … 15 
where did it come to? To Kohimarama. Why did you not sell Orakei then? (fol. 47) For 

the reason given by Hetaraka. Because the Ngatiwhatua and Taou said when Patene came 

with the surveyor ‘You are selling us with the land’ (‘ka hokona tangataho matou’). 

Uruamo and Whatarangi asked Herua for permission to light their fire there. When the 

Taou object to the chain did they claim to the owners of that land? No. Did the Taou then 20 
set up any claim from ancestors to that land? I never heard of any. Are you quite certain 

that Hetaraka cultivated there after Governor Hobson came? Yes. How long is it since 

when was Hetaraka there last? I was since Governor Hobson’s time. Don’t know how 

long since. Does the mere permission to occupy land give the persons permitted to occupy 

a right to the land according to Maori custom? No. If a person comes back to a place … 25 
his fire upon it after being driven … does he not regain possession of his … Yes. Have 

the Ngatiwhatua any other right … except the permission to light their … I know of no 

other. Who according to native custom does that land belong to? It belongs to Hetaraka 

By Mr McCormick.  

Where were you born? At Tamaki. At … Where did Purehurehu die … At Waikato … 30 
Did you see Purehurehu … (fol. 48) When was that? When Purehurehu was living. When 

was he living at Orakei? When we were living there before Ngapuhi. In a pa? Yes. What 

name? Mokoia. The entrenchments are still visible. Was there a pa at Taurarua? Don’t 

know. Parehurehu did not live in the pa at Taurarua? Perhaps he did. Don’t know. When 

Ngatipaoa and Parehurehu lived at Orakei did P. live in the pa at Taurarua? He lived at 35 
Taurarua. There was another pa at Orakei at Tarekumukumu. Do you know Apihai Te 

Kawau? Yes. Did you see him at Orakei at that time? I was a tamariki. Did you ever see 

anyone besides Ngatitai and Ngatitai at Orakei before Ngapuhi? I did not. Were you at the 

fight when the Ngapuhi under Koperu attacked Mauinaina and Mokoia? I was. Did not 

Apihai come to assist Ngati Paoa? Yes. And Te Hura from Rotorua and Kahawai from 40 
___. I was you at the time. I heard Apihai’s weapon was a taiaha … old were you, how 

big? Can’t say exactly. I ran myself for … I was not carried … people were overthrown 

when Hongi came … Purehurehu it was who distinguished himself at that time. (fol. 49) 

Do you remember the Taou came to assist the Ngatipaoa? There was a good 

understanding between the Taou and Ngati Paoa before that. Was the Taou numerous? I 45 
was. Were you not a little child when Ngapuhi came? I was able to run. When were the 

houses atKohimarama built? Can’t. Were you cultivating at Orakei when Hetaraka was 

cultivating there? No. Then you only know of Heteraka being there from what you have 

been told? The Ngatiwhanaunga were there. I am not clear about Hetaraka being there. 

Did Hetaraka tell you he cultivated there? He did not. Was the name of the land 50 
Ngatipaoa sold at Tamaki called Tauoma? It commence at Otahuhu. Did it include 

Mauinaina and Mokoa? No. That was not sold till afterwards. The piece of land for which 
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he was part payment … it was for all the land sold by … Why were some of the goods 

given … Because he was the putaki … Why then did the Ngati Paoa sell it … That was 

clear enough … Hehewa had given it … Ngatipaoa. Who sold Purewa? They did. Paul 

and … What is the name of the … which comes up near … I spoke about … (fol. 50) 

What was the name of the piece which they were selling when the Taou remonstrated? I 5 
did not hear that myself. Had Herua any right to Orakei? Was it his? No. Allowing a man 

to kidle fire upon land is not giving it up. Which the larger tribe, Ngati Tai or Ngati Paoa? 

Ngatipaoa. Did they fight in old time? No. Where do Ngatitai live now? All dead except 

Hetaraka. Are they not Ngatitai at the Wairoa. That is another branch. No Hetaraka’s tribe 

was Ngatitaimanawaiti. Have you known Hetaraka from childhood? Yes. Was not Kehu a 10 
Waikato? Yes. Was Putu a Ngati Paoa? Yes. On tupuna. Why did Herua give Uruamo … 

(fol. 51) The Ngatipaoa did. Did you see Ngatipaoa at Orakei? Waitemata was not 

permanently occupied till after the pakehas came.  

By Court.  

Did you yourself see Ngatipaoa at Orakei after they came from Waikato? No I rongo kau.  15 
Haora Tipa (sworn). I belong to Ngatipaoa. Do you remember when Ngapuhi came and 

drove Ngatipaoa away? Yes. To whome at that time did Orakei that is now occupied by 

Ngati Whatua belong? To us, to Ngatipaoa. Were Ngatipaoa and Ngatitai one people 

then? Yes. Do you remember seeing the Ngati Paoa and Ngati Tai cultivating at Orakei 

then? Yes. Do you remember Purehurehu? Yes I have seen and knew him. Did he 20 
cultivate at Orakei? Yes. Often. He was Heteraka’s father? Yes. After the Ngatipaoa were 

driven away did a portion return to Orakei to cultivate? Yes. Before the Taou came. By 

what right did the Taou come there? I don’t know. What made the Ngatipaoa leave? The 

Ngapuhi invasion. After they came back I mean? (fol. 52) Because of the Tamaki having 

been sold. If you left between Tamaki was sold why did you when Orakei was not sold? It 25 
was our intention to have sold the whole of the land when the chain was taken over it by 

Patene and Hoete. Whey was not Orakei sold? The word of Kahukoti to Uruamo and 

Whatarangi. Te Kahukotu was asked by them for permission to light their fires there and 

Kahukoti consented. Did that mean that thel and was to be given or that they were merely 

to live there? Only to live there. Would that give the land? No. Did Hetaraka even occupy 30 
land at Orakei after Governor Hobson’s time? I don’t recollect. Was it long before 

Governor Hobson’s time that the Taou came there? They came there about that time. I 

don’t know how many weeks before the governor came. Was it after the return from 

Waikato that … gave permission? Yes … know of any right that the Ngati Whatua … that 

land? I don’t know of any, they may know. Who according to native custom is the owner 35 
of Orakei? Hetaraka is te take o tenei whenua … no entitle to any of Orakei? … whole 

blongs to me from Tamaki (fol. 52). What do you mena by Orakei? I don’t know the 

boundary of the place called Orakei. How much land are you to get if Hetaraka succeeds 

in this claim? I know nothing about dividing the land. Did you go to Waikato when 

Ngapuhi drove Ngatipaoa away? Yes. How many weeks did you remain? Years. Do you 40 
know where Okahu is? I do. And Whakatakataka? Yes. When were returned from 

Waikato did you go to live at any of these places? No. How long after the return from 

Waikato did you see Ngatipaoa living at Orakei? They used to come frequently. After the 

return did you see Ngatipaoa living on Orakei etc? Yes. Did you see them personally? No. 

I only heard of it. They used to come to and fro from Waiheke. Did Ngatipaoa go to 45 
Okahu to fish … Yes. Were you ever at Okahu … Yes. I used to live at … Did you got 

there to fish? I lived there constantly … at the time of the … Was there a pa at Taurarua? 

No. Was there the remains of … The entrenchments … Who destroyed it? I don’t know 

but … Who did you hear … The Ngatiwhatua (fol. 54) Was it not the Taou? I don’t 

know. There is only one great name. Who was the chief? Don’t know. It was not in my 50 
time. What was the name of the people who lived in the pa? The Waiohua perhaps. Does 

H. Whetuki belong to Ngatitai? Yes. A branch. Do not Ngatitai live at Wairoa? That place 
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is theirs. Did not Ngati Paoa live between Tamaki and Wairoa. From Tamaki to 

Mangamangaroa and on to Te Paru. Who were the better fighting men, Ngati Tai or Ngati 

Paoa? Ngati Paoa. Did Ngati Tai ever conquer Ngati Paoa? Who saw it. Did Ngatipaoa 

beat Ngatitai? We never fought them. Do you k now of Te Reweti Tamaki selling land 

about Auckland? I did not see it. Who sold Purewa? I don’t know. Do you know who sold 5 
Rangitoto near Orakei? I don’t know. Do you know of the gift to Raniera to Potatau? I 

don’t know. Where did Herua live? Orere and Taupo … live before Keru? After … wife 

of Te Putu? … Herua die? Lately, in FitzRoy’s time (fol. 55). Did Te Putu and Te Kehu 

lived at Mauinaina and Mokoia? Yes. Who gave them those pas? Te Hehewa. Did not 

Tauoma give them those pas? No. That is another matter. Do you know the name of the 10 
people who inhabited the whole of this district before the Taou came? I know a little 

about it. Were they not called Ngaiwi? Yes. The land belonged to them and to the 

Waiohua. Did you ever see a pa at Okahu? I have seen something having the appearance 

of a pa which might have been one in the days of Tarekumukumu. Did the Ngati Paoa 

ever fight the Taou in your time? No. There was always peace in your time? Yes. The evil 15 
was long ago.  

By the Court.  

When you and Ngatipaoa were at Orakei were you … expectation of an attack from … 

Yes. Did the tribes here collect for … was that why you lived at … No. ‘He noho no iho 

…  20 
3 December 1866, fol. 56.  

Orakei continued.  

Court sat at 10am.  

Maraea (wife of Tamati Tangiteuru) (sworn). I am the wife of Tamati. I remember being 

at Orakei with H. Takapuna. Who was governor then? FitzRoy. Was there many of you 25 
there? Yes. What did you do then? Cultivate. How long did you stay there? One year. Did 

you ask leave from anyone? We went of our own accord. Did Paul interfere or object? 

No. Did Hetaraka cultivate there at any other time? He worked there before. Did Hetaraka 

at that time claim to be an owner of the land? Yes that was the reason he went there to 

work.  30 
By Mr McCormick.  

What do you mean by Orakei? The place occupied by Paul and party. Do you know when 

Paul and party are living now? Yes. Is it not at Okahu? Tautari is there and the Taou. Was 

it at the same place when the Taou now are that Hetaraka cultivated? Yes and at Orakei 

also … You say that Hetaraka … on the part where … now cultivating? Yes I saw him 35 
there … anyone else there then? Purehurehu saw the Ngatiwhaunaunga … you was with 

… cultivate was … been then cultivating? Yes … in FitzRoy’s time? Yes (fol. 57). Did 

you see Hetaraka cultivating at Orakei before you saw him in FitzRoy’s time? Yes. He 

and us. Was that before or after Ngapuhi? After. Was it after Ngapuhi that you ??? 

Hetaraka Parehurehu both cultivating at Orakei? Before the Ngapuhi. Where were you 40 
living at that time before Ngapuhi? At Orakei. Mana ko taku tupuna. Give us the 

boundary of Orakei? I don’t. Where were you when the Ngapuhi took Mauinaina and 

Mokoia? At Mokoia. Which the oldest, you or husband? Both same age. Was there any 

other people living at Orakei when you saw Hetaraka there besides Ngatipaoa? Paul and 

party. Did you see Paul there? Yes. Were there many in your party? Yes the 45 
Ngatiwhaunaunga. How many? Don’t know. Tutere was one. There were about 20 years. 

Did the whole of the party remain … a year? Yes our party were at Okahu and Hetaraka 

and the others at Orakei … been the same as Orakei? Ko Okahu ko Orakei … to Okahu 

did … you  
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were going to … your own land? Na ratou i karanga mai ki au … did you live? In 

Tautari’s. Tautari of the Taou tribe … whare did Heteraka live? In his own house where 

his cultivations were (fol. 58). How long did you live before Ngapuhi? A long time it was 

the kainga tuturu no Ngatipaoa. Was there a pa there at that time? He noho no ito he 

whenua rangatira. Have you ever seen a pa at Okahu? I have. Were you married before 5 
Ngapuhi came? I have told you that I was ‘he tamariki’.  

By Mr Gillies.  

Were there any other people here who were with Heteraka in FitzRoy’s time? Yes. Ana, 

some are dead.  

By Court.  10 
Are you a Ngatiwhanaunga? Yes also Ngati Paoa and Ngati Maru.  

Ana (sworn). What tribe do you belong to? Ngatipaoa, Ngatiwhanaunga, Ngatimaru. 

Were you along with Hetaraka and Maraea at Orakei? Yes. Who was the governor then? I 

don’t know. Was Paul living there then? Yes. How long did you stay there at that time? 

One year. Did Hetaraka and party ask Paul’s permission to come then to cultivate? … Did 15 
you come of your own accord or ask permission? … Did Paul make any objection … 

Who at that time claim to … the owner of the land … Question repeated? … Did they 

assert their claim … (fol. 59) What did the Taou say to it? Did not hear. Did you Hetaraka 

assert the claim? Yes.  

By Mr McCormick.  20 
What do you mean by one year? From the time we commenced to plant to the time of 

harvest. Was Hetaraka’s partys selling fish at that time in Auckland? No. ‘He haere mai 

ano he mahi’. In whose whare were you living? In Tautari’s. Do you know Maraea, wife 

of Tamati? Yes. Where were you living when Ngapuhi destroyed Mauinaina and Mokoia? 

At Mokoia. How old were you then? Kua kaumatua, kua kakahu I te kakahu. Was Maraea 25 
born then? Yes. Did you fly with the rest? Yes. Who had charge of Maraea then? Kua 

haere noa atu. How big was Maraea then? Kua penei nia (about two feet from floor).  

… Tawatawa (sworn). What tribe do you belong to? Ngatiwai and part Ngapuhi … (fol. 

60) Where is Kaiahikua? At Mauinaina. Do you know where the Taou and Ngati Whatua 

are now living? I do. Who was cultivating that same place in Purehurehu’s time? 30 
Hetaraka and others. Who did you understand from the old people were the owners of the 

land at that time? Hera, Kahiwaero’s husband. Question repeated. Purehurehu. Were you 

with Koperu when Ngapuhi attacked Ngatipaoa? No. Were you with Hongi? Yes. Was if 

after the invasion of Koperu that you lived at Kohimarama? Before. Did you live long at 

Kohimarama? Yes. At Tamaki at Mauinaina. Were you living in a pa? There were no pas 35 
at that time. No pas at Mauinaina? There was a pa there and at Puakawau and Mokoia. 

When you were there? Yes …  

Te Muri (affirmed). … Did you live at Orakei? … Did you know Purehurehu? (fol. 61) 

He was Heteraka’s father? Yes. Where did he live and cultivate? At Orakei. Was that the 

same place where the Ngati Whatua and Taou live now? Yes. Who at that time were 40 
considered owners of Orakei at that time according to native custom? Purehurehu. Does 

permission to light a fire give a right to the land according to native custom? He ka noa te 

aki. If a tribe asks another for leave to light a fire on a piece of land does it give the tribe a 

right to the land? No. If the owners of land are driven away and afterwards came back and 

occupy the land without objection for any one does the right to the land come back? [No 45 
answer].  

By Mr McCormick.  

Do you remember who sold the land from the Heads to Mahurangi? Ngatipaoa. Did 

Purehurehu live at Mauinaina? Yes. Is that what you mean by saying he lived at Orakei? 

He lived at Orakei. Orakei was a cultivation of his. Where did the Taou live? At Orakei 50 
… the pa of the Taou? I don’t know … ever see Apihai when … Purehurehu at Orakei? 

No … Mauinaina when Ngapuhi … was coming? At Mauinaina and Mokoia … when 
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Koperu attacked? Yes … see Apihai there then? Yes … he came from? Manukau … the 

Taou a pa at … I don’t know (fol. 62) Did not Waiheke belong to Ngatimaru? Yes. Who 

owns it now? Ngatipaoa. If Ngatimaru went to live on Waiheke for a year would it give 

Waiheke to them? No.  

By Mr Gillies.  5 
How did Ngatipaoa get Waiheke? Payment for cutting a neck. ‘He utu kaki’.  

Taumeha Moananui (affirmed). Do you know Orakei where Paul and party now live? Yes 

I know the name of the place it is called Orakei. Who lived there before the Ngapuhi 

drove away Ngati Paoa? [No answer]. Who was it? Ngati Paoa. Where did Ngatitai live 

then? There. Do you know Hetaraka? Yes. Does he represent Ngatitai? Yes, he and us. 10 
What tribe do you belong to? Ngatitai, Ngatitamatera, Ngatimaru, Ngatipaoa and 

Ngatiwhanaunga. Who according to native custom in your opinion is owner of Orakei? 

Te Waiohua … Who is ratou katoa? Ngatitai … did they lose their right by being drive 

away by Ngapuhi? … Did thel and then become yours again … (fol. 63). Were you at 

Mauinaina when Koperu came? No. When Hongi came? No. Have you ever lived there? 15 
Yes. When? In the time ???. Was that before or after Ngapuhi? Before. Did not Hongi 

destroy Mauinaina and Mokoia? Yes. Who first lived at Mauinaina and Mokoia after 

Hongi left? The pas were not occupied after Ngapuhi left. Did not Ngati Whatua and 

Taou live there after Ngapuhi? No. Did not the Taou live at Okahu after the Ngapuhi went 

away? No.  20 
By Court.  

Has Apihai no right whatever to Orakei in your judgment? Kaore au e mohio.  

Who are absolutely living on the land at the present moment? Ngatipaoa and Te Taou. 

What tribe does Hetaraka belong to? He is a Ngatiwhatua by his mother and by his father 

he belongs to all of us.  25 
Parakaia Pokaia (sworn). I belong to Ngatiwhanaunga. Do you know Orakei where Paul 

lives? Yes. Who lived there before Ngapuhi came and drove away Ngatipaoa? Yes. I 

lived there, Maraea, Ana, Hetaraka and some are dead. We were … many of you came 

back afterwards? We did, Paoa, Whanaunga and Maru … Orakei? Yes … (fol. 64) What 

made Ngatitai, Paoa and Whanaunga go to Thames and leave Orakei? We were there 30 
because it was best for pig runs, eels etc. Was that after you sold Tamaki? Yes long after. 

Before Ngapuhi who did you understand Orakei belonged to? Hetaraka. According to 

native custom who does Orakei belong to? To Hetaraka.  

By Mr McCormick.  

Were you at Mauinaina and Mokoa when Hongi came? At Mauinaina. Where did you go 35 
when Hongi took it? Waikato and Rotorua. Did you remain there many years? Three or 

four for five years it may be. Was Hetaraka with you then? Yes. Where di you go when 

you came back? To Tamaki and Hauraki. Where did you go to? To Hauraki. Did all your 

people come back at the same time? Yes. Did Hetaraka? Yes. Has Hetaraka been living at 

the Thames since? At Tamaki and … When did he go to Orakei? When they returned 40 
from … Did you not say he went to the Thames? … How long after Heteraka came back 

did he go to Hauraki? … Can you give the boundary of Orakei? … Is it a very large piece 

of land? … Does it extend from Tamaki? …  

By Mr Gillies.  

You said Hetaraka went to live at Hauraki. In what place? … Had he lived there … 45 
Where has he been living for the last five years? … Has not Taupo been his residence … 

(fol. 65).  

Court adjourned for one hour.  

Resumed again at 2pm.  

Matiu (sworn). I belong to Ngatiwhanaunga and Ngatipaoa. Do you know Orakei where 50 
Paul lives? Yes. Did you know it before the time of the Ngapuhi? Yes. I did not see it. I 

only heard about it. When were you there first? When the governor came. How big were 
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you then? When Ngapuhi came I was little. When the governor came ‘kua kaumatua au’. 

Who did you see first living there? After the governor I saw Hetaraka and Whangaunga 

there. What governor? FitzRoy. Was the Taou and Ngati Whatua living there too? Yes. 

Did you hear at that time whose land it was? Hetaraka’s.  

By McCormick.  5 
Who did you hear from? My matuas. How many Ngatiwhanaunga were living there? 

Maraea and Anna and many others. Were there twenty? Yes. Tutere and others. What are 

the boundaries? Don’t know the boundary. Where were they living? At Orakei. Were they 

not living with the Taou? Some with Hetaraka among the Taou and some separate … you 

living there? Yes. When I went to visit Tutere and party … Taou very numerous? ?Yes … 10 
was Te Tutere? Ngati Whanaunga … claim to Orakei? Yes it belonged to him, to 

Hetaraka and the whole of us … yourself? Yes … ever before hear of a … who owned 

land … could describe the boundary? All I know is (fol. 66) the whole of thel and from 

Tamaki to Freeman’s Bay. How do you know that you have a claim if you don’t know the 

boundary? I know from what I have been told. Have you any other land? None on this 15 
side of Tamaki. Have you on the other side? No. I have land at Hauraki and Tauranga. Do 

you know the boundary of those lands? Yes.  

Kitahi Te Taniwha (affirmed). What tribe? Ngatiwhanaunga. Do you know the part of 

Orakei now occupied by Te Taou and Ngati Whatua? Yes. Did you see it before the 

Ngapuhi under Hongi? Yes. Who occupied it then? Ngatiwhanaunga. When you first 20 
knew that land who cultivated there? Heteraka and Hihi and Ngatipaoa. Who were then 

considered the owners according to native custom? Hetaraka … Hehewa and Purehurehu. 

Do you remember the Ngatipaoa being driven away by Ngapuhi? Yes. Where did you live 

then? At Hauraki. After Ngapuhi drove them away did you ever see Ngatiwhanaunga … 

Hetaraka at Orakei … Was there a governor there? No … Was the Taou or Ngati Whatua 25 
living there then? … Do you know when Taou and Ngati Whatua came there first … (fol. 

67) Did Hetaraka ever live there after the first governor came? Yes. I saw him. Who was 

governor when you saw Hetaraka living there last? Hobson. Did you ever hear upon what 

right the Ngatiwhatua and Te Taou lived there? No. Who according to native custom do 

you consider the owner of Orakei? Hetaraka. For himself along or as representing 30 
Ngatitai, Ngati Maru, Ngati Paoa, Ngati Whanaunga, Ngati Tamatera? Kotahi ano te pani 

ko Hetaraka ano. In what state was Ngatiwhatua when Ngatipaoa returned from Waikato? 

When we came back to Taou and party separated. Did you not come with 300 from 

Hauraki to welcome the first governor? No. Did you not come to see the first governor? 

No. Were you yourself ever at Orakei before the governor came? No. My people were not 35 
here. In what governor’s time were you there first? FitzRoy’s. Was not Apihai living at 

Okahu then? Yes. Had he a pa there? No, perhaps yes … you ever land at Okahu to see 

him? Yes … in FitzRoy’s time? Yes … Whanaunga there then? No. I don’t know. I came 

from Wairoa … the first time that you … Orakei? No. ‘Taku hokihoki mai’ … yourself 

see people … In FitzRoy’s time … that the first time? Yes … know the boundary of 40 
Orakei? No … with the people of Mauinaina and Mokoia … I went from the Totara on 

the Thames (fol. 68).  

By the Court.  

Where is the Waiohua now? Hetaraka is the last. Where are the others? Dead. Where are 

the Ngaiwi? Don’t know. What killed them all? Don’t know. Have you no traditions on 45 
the subject? No, don’t know. Where were their possessions? I don’t know. Do you know 

to whom Tamaki belonged before Ngati Paoa got it? The Waiohua. Who took it from 

Waiohua? I don’t know.  

Te Karamaene (affirmed). What tribe? Ngatiwhanaunga. Do you know Orakei? Yes. Do 

you know the boundaries? No. Did you ever live there yourself? Yes. Who lived there 50 
then? We and the Ngati Whatua. Who was governor then? I first lived there when the 

second governor came, FitzRoy. You did not live there before the Ngatiwhatuas came 
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there? No. Was Hetaraka there when you were there? Yes. Did you ever hear them or the 

Taou say by what right they lived there? … How long did you live there? From FitzRoy’s 

time … At that time did you ever hear Hetaraka claim that land as his? … Did you ever 

hear Hetaraka claim that land in the presence of Paul? … Did you never hear of the Taou 

speaking of Hetaraka having claimed it? … Did you ever hear the Taou say why they 5 
claimed it? …  

Kapanga Te Arakuri.  

(fol. 69).  

Mr Gillies wished to recall Hetaraka to give the boundaries.  

Mr McCormick objected.  10 
Mr Gillies would not insist upon it by right because he would by right recall Hetaraka and 

others to rebut the evidence set up by claimants.  

Court asked if Mr Gillies referred to the custom of Supreme Court or the regulations 

when he proposed to recall witnesses.  

Chief Judge would look over procedure of Supreme Court and given answer in morning.  15 
Mr Gillies said he would not call any more witnesses.  

4 December 1866, fol. 69.  

The Chief Judge said Mr Gillies could recall Hetaraka if he wished to give evidence about 

the boundaries.  

Hetaraka. Can you tell use the boundary of the land you claim? Yes. The awa [river] 20 
[Tamaki te rohe ki au kia Ngatitamatera Ngatipaoa ka takoto mai te whau ka rohe mai I 

reira ka haere mai I te koherau a a tonu maraetanga kei kaiahiki ka tae ki te rohe ki 

Tamaki.] [Tamaki, the district to me, to Ngatitamatera, to Ngatipaoa lies where the 

whau are, from there go to the koherau to our marae where we light fires and then 

you arrive at the district of Tamaki.] (Whau and Koherau are plants) What are the 25 
boundary of Orakei? [Response in Maori] … the boundary of Orakei?  

Kei Whanganui te rohe o te a taha, ki tenei taha ko te awa tonu o Orakei te whiti mai ki 

tenei tuha no te Kawau tenei na Wi Hoete na, Te Kahukoti tenei I tuku ki te Karauria he 

tohu aroha no raua kia Te Kawau … Whanganui? Ko Kohimara tenei, kei te take ki te 

Rawhiti o ??? marae au … [at Whanganui the district on that side of the river, to this 30 
side of the river, still at Orakei, crossing to this side which belongs to Te Kawau, to 

Wi Hoete. Te Kahukoti ceded this to Te Karauria as a sign of love from them to Te 

Kawau … Whanganui? This is Kohimarama, the cause to the East of ??? my marae] 

part of Orakei? Yes.  

(fol. 70).  35 
Ngatiwhatua case.  

Mr McCormick addressed the Court.  

Paora Tuhaere (sworn). I live at Okahu and belong to the Taou. Who was your mother? 

Tuha. Sister of Apihai? Yes. How do you make yourself out a Waiohua and Ngaoho? Na 

te tupuna. [through an ancestor] Who was the ancestor? Hua. Who were the people who 40 
original inhabited the district from this to Manukau? Te Taou. Who were the people who 

inhabited before the Taou? Ngaiwi, Waiohua, Ngaoho and Ngariki. Who bought the Taou 

to this district? Tuperiri. What tribe was Tuperiri? No Ngaiwi, Waiohua, Ngaoho no Te 

Taou. Where did Tuperiri come from? Kaipara. Who were the people living at Okahu, 

Whakatahataha, Orakei before the Taou? Ngaiwi, Waiohua, Ngaoho. Did Ngatitai ever 45 
live there? Ko ae au I rongo. Who took the pas at Orakei Kohimarama and Taurarua? Na 

Wahaak … Of what tribe was he? Te Taou … Did he live before or after Tuperiri? … 

Were those pas ever rebuilt? … What became of the people in them when Waha took 

them? … Who occupied the pas when Wahaakiaki took them? … Who occupied the land 

after they were killed? … Did the Taou take … pas in the district? … Did they take all the 50 
pas … Who took the last? … Where was it? … What became of the people of the pas 

taken by the Taou? … (fol. 71) Who occupied the country after the Ngaiwi were killed? 
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Tuperiri ria te Taou. After Ngaiwi had been killed what was the extent of the land 

occupied by Taou? [Te whenua katoa I tenei taha o te awa or Whangamakauputa atu kia 

Papakura putu atu ki Kaiparoa o te puaha o Manukau.] [all the land on this side of th 

river or Whanganmaka appearing t papkura appearing at Kaiparoa on the river 

mouth of the Manukau] Had any other people any settlement on this side of Tamaki? 5 
[Ko te iwi tenei ko te Waiohua, Ngaiwi, ko Ngaoho.] [the people were Te Waiohua, 

Ngaiwi, Ngaoho.] After they were killed had any other people any settlement on this side 

of Tamaki? [Kahae.] [no] Where did Ngatipaoa live then in Tuperiri’s time? at 

Pakirokiro. When did Ngatipaoa come to Tamaki? After the birth of Apihai. How did 

they come to live at Tamaki? [He mea pea na Te Wairoa, na Haupa, kia Pokai.] [this 10 
thing was perhaps through Te Wairoa, through Haupa, to Pokai.] Did Ngati Paoa 

ever come to live on this side of Tamaki? Ae. How? [He mea tuku na Tauoma na Te 

Tahuri ia a Kehu.] [this thing was ceded by Tauoma byTe Tahuri to Kehu.] Those 

were chiefs of Ngatipaoa? Ae. Is Haupa the same who was ??? with Awarua? Ae but ??? 

the Haupa who resided at Ihumatao … gave a piece of land to Kehu … what you say? … 15 
Waikato woman? [Answers in Maori regarding the gift of Tauoma [ae he tamahine o Te 

Horeta. He wahine no Tauoma] [yes a daughter of Te Horeta. A wife of Tauoma] …a 

son of Tuperiri? [Ae] [yes] Kehu’s husband? Te Putu of Ngatipaoa … the name of the 

piece of Mokoia, Mauinaina [Mokoia, Mauinaina ka i te awa o Whangamakau (Tamaki te 

mutunga rua) ki Otahuhu. –ka haere mai te tahu Hauauru ka tae mai te Kariti]. [Mokoia, 20 
Mauinaina to Whangamau river, (Tamaki the second ending) continuing to the west 

and arriving at Kariti.] (fol. 72) [(Penrose) haere mai Pauwhero ka puta ki te tatau ki te 

Mamaupai, wahi ano i Waiatatarua i waenganui te putanga kei Whakamutu near Capt 

Porter’s place]. [(Penrose) coming to Penrose, appearing at Mamaupao beach, to 

another place at Waiatarua, in the middle, to conclude near Captain Porter’s place] 25 
Besides that have the Ngati Paoa ever had any settlement on this side of Tamaki? 

[Kahae]. [no] Is it true that Ngati Paoa, Ngati Tai or Ngati Whanaunga ever resided at 

Okahu, Whakatakataka or Orakei? [He tika noa na ratou. Kahae i noho]. [that is correct, 

they did not live there] How old were you when you first went to live at Okahu? [I noho 

toku matua ki Okahu. I hapu ki Okahu.]. [my parents lived at Okahu and became 30 
pregnant at Okahu] Where were you born? Ki Hikurangi (Kaipara). [at Hikurangi, 

(Kaipara)] Did you mother live at Okahu? Ae. [Yes] How did you come to be born at 

Hikurangi? [I haere nga wahine ki reira i te haerenga o Mauinaina o Mokoia]. [the 

women went there upon the coming of Mauinaina of Mokoia] Have you been living at 

Okahu ever since you first went there? [Ae. E noho nei.] [Yes, I have been living there] 35 
Do you remember a pa being built at Okahu? Ae. When was that? [No te toku iwa 

ki…ano i taemai a…]. [from when I was nine? To when…arrived there] Was that a 

long time before? [E rua tau ka tae…a Kawau a…]. [two years before …arrived…a 

Kawau …] Do you mean the pa was begun or finished then? [Kua oti…]. [it was 

finished…] Who built that pa? [na te…]. [by the…] Was there any other people then the 40 
Taou living in the neighbourhood? [ka…]. Why was the pa built? [ko…]. Where were the 

Ngati Paoa living then? [k…]. When did you first see Hetaraka? […]. Did the 300 remain 

long? [kahae…]. [no] (fol. 73). Did any of then land at Orakei? [kahae]. [no] Where were 

the Taou living then? At Okahu. Where else? Orakei, Whakatakataka, Purewa, Remuera. 

Had they any in Auckland? [He ngaku ano i konei kohanga mai i te Pakeha e tapu ana te 45 
kai. [A cultivation and a nursery here before the arrival of the Pakeha, the food was 

tapu] Do you remember Auckland been sold? Ae. [yes] Who sold it? [Na Te Reweti 

Tamaki, na Te Hira, Apihai, naku na Te Keene.] [it was sold by Te Reweti Tamaki, Te 

Hira, Apihai, myself and Te Keene.] Who got the purchase money? [I riro mai ki matou 

ki te taou katoa]. [it was given to us, to all of Te Taou] Who else? Te Waiohua, Ngaoho, 50 
Eruera Paerimu. Did any of Hetaraka’s people? [kahae]. [no] Or Ngatipaoa? [kahae]. [no] 

Do you remember any other piece being sold to government after Auckland? [ae te Taraio 
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te tuarua kei Maungakiekie takato ??? ki te Whau]. [yes Tario the second at 

Maungakiekie (One Tree Hill) lying towards the Whau, Maungawhau, (Mt 

Eden???)] Who sold that piece? Te Reweti Tamaki and Te Keene. Did Hetaraka or his 

people or Ngati Paoa get any of the for that? [kahae]. [no] When Auckland was sold was 

there not a reserve made for the Maoris? The land sold first was to Newmarket thence 5 
from Mataharehare to Whau. … Tauaraua taken in in the … sale? [no muri iho ka 

whaka??? Neke hina ki Tauaru]. … [after that … close to Tauru] (fol. 74) [ka takato atu 

i Taurama haere te manaaki ki Onehunga??? Te wai e ahu awaa ki te college te mutunga 

ki te pukapuka ka tutuki atu kit e rohe o te Kareti ka tapahi te putanga kei Purewa, ka 

whiti ka piki te putanga ki Whangawai ka haeremai te moana ka tutuki ki Tauraina]. 10 
[lying from Taurama continuing to Onehunga ??? the water flowing to the college 

finishing at the pukapuka (plant) meeting the district of the college crossing and to 

appear at Purewa, crossing and climbing and appearing at Whangawai, continuing 

on to the sea to meet at Tauraina] Was there a piece called Rangitoto out of this sold by 

them? Ae. [yes] Who sold it? Te Keene, Te Hira and Naku Hoki. In what governor’s 15 
time? [(Nugent) (in 1854)]. Do you know of another piece of the reserve long sold? Ae. 

[yes] Who sold it? Te Keene. Who was the governor then? The same. Was it after 

Rangitoto? Ae. [yes] What was the name of it? Waitaramoa. Who got the purchase 

money, how much was it? [e ruarua…i riro mai…ki a matou…Ihikuia ko…nga Taou 

ai…]. [Only a couple got it … to us…Ihukuia … the Taou …Did Hetaraka know of 20 
these sales? [E mohio…rongo a]. [knew … heard] Did he complain to the Taou about 

them making these sales? … Do you know when Orakei was … Was that in the part sold 

… the Keene for £2000? … Was Orakei included in the Rangitoto sale? … Did you 

yourself sign the deeds for the sale of these lands? … [kahae…tena…] [not … that] 

(fol.75) Was that before or after Orakei? [No muri Orakei] who signed the Deeds of these 25 
purchases? [Kahae au e mohio. Na Te Awa??? Na Tekeau a i tuku na wahi] [No I don’t 

know, Te Awa ??? Tekeau signed the deeds] Was there any opposition to the sale of 

these lands {Hetaraka or anyone on his behalf? [kahae] [no]When did you first hear of 

Hetaraka first lay claim to Okahu or Orakei? [No te tau i te 1862] [in the year 1862] Do 

you remember seeing Hetanaku at Okahu after the European came? [kahae] [no] Has 30 
Hetaraka been at Orakei since the European came? [i tae manuhiri mai ka kai ka hoe] [the 

visitors came , ate and paddled] Do you remember when he first came? [ae] [Yes] 

When was that? [ki taua haerenga mai i nga tau e ???] [That journey happened in the 

years .???]Since then? [kahore au i kite. No muri rawa nei ka hoe ki te uira] [I didn’t 

see. Just after they paddled to the lightning] Did Hetaraka’s party build any whare at 35 
Okahu? [Ae i haere mai ki te wahine a Tautaio te Ngapaea; no reira hoki ia] [Yes they 

came to the woman Tautaio Ngapaea; after that she returned]…did Hetaraka’s 

party… …Hetaraka at….. …time than women… [Kahae au i kite.] [I didn’t see that] 

…in Het doing when …??? When … him at Okahu? [he noho noa iho] …[He just 

stayed] what did he come for? [ki te mea kai mai ratou kia ??? te ki…] [to say that they 40 
??? to …] (fol.76)Did you see him at Okahu in FitzRoy’s time? [Heoi ra ano te taunga i 

roa te nohonga]. […] How long did he stay then? [kahore i roa]. [not long] In whose 

whare did he live? Ki to Tautari. [that of Tautari] Did he say anything about the land 

being his? [kahore me i puta kua peia atu. E kore e tukua kia ki uta]. [He did not …sent 

to shore] Did he say anything about the Taou having sold his land? [kahae]. [no] When 45 
did you first hear him complain about the Taou having sold the land? [no te nupepa nei 

ano]. [just from in the newspaper] Did you invite him to conference after that? [na te 

Reiiti ma i Hokianga ke au]. [I was at Reiiti near Hokianga instead] Did Hetaraka go to 

the conference? Ae. [Yes] Where was it? I Okahu. [at Okahu] Were you present? [i 

Hokianga au]. [I was at Hokianaga] Did you ever hear from anyone of his having a 50 
claim before the newspaper? [i kite au ki…ko toku rongo]. [I saw to … my hearing] Had 

the Bishop built the building at Kohimarama before Hetaraka’s visit to Okahu? [ae] 
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…[yes] Are you sure that was the only time he ever stayed for any length of time? … Did 

you ever hear of the Taou asking permission to light a fire at Okahu? … Do you know 

anything about the dragging of the chain spoken of? … (fol. 77). Do you remember 

Tamaki being sold by Ngatipaoa? Ae. [yes] Was there any dispute then between Te Taou 

and Ngatipaoa? [Kahore ??? ka a Tekaiaka]. [No ??? to Tekaiaka] Did the boundary of 5 
the land set by Ngatipaoa then come near the boundary of Okahu? [kahae]. [no] What 

was the boundary of the land sold by Ngati Paoa? [Ko Whanganui na Hakopa 

Panuiamu??? Mauia. i hokona tenei ki a Dalziell]. [Whanganui was sold by Hakopa 

Panuiamu ??? This was sold to Dalziell] Who sold the land where the mission buildings 

are? [Hakopa Paeru???(3 names ??? [Hakopa Paeru] Do they belong to Taou? [Ae. Ki te 10 
Taou, ki Te Waiohua.] [Yes to the Taou, to Waiohua] What ___ [??? At Otahuhu 

haeremai Waipaua te mutunga ki te Kareti o Pihopa, haere ana i waenganui waiatarua ko 

te putu ano i tukua kia Keha???]. [??? At Otahuhu proceed towardsWaipaua finishing 

at the Bishop’s College continuing from the middle of Waiatarua and appearing 

again at the piece ceded by Keha ???] Is that the piece which Hetaraka and Tamati 15 
mentioned? Ae. [yes] This question objected to by Mr Gillies. Is that the only piece of 

land … by the Ngati Paoa on this side of Tamaki? Ae. [yes] … sold the land between the 

land … Ngati Paoa and Okahu? [na Hakopa te Paerimi Te Retumaua Te Mauia W 

Hopihoua ]. [by Hakopa te Paerimi Te Retumaua Te Mauia W Hopihoua ]. Do you 

know when that was? Before Governor Hobson came here, when he was in Bay of Islands 20 
… old man here … was at that sale? [tenei ano i kite au] … [this again was seen by me] 

sor Ngatipaoa … to do with that sale? [kahae]. [no] (fol. 78) To whom does this land at 

Okahu and Whakatakataka belong according to Maori custom? To Apihai.  

By Mr Gillies.  

What is your tribe? Te Taou, Waiohua, Ngaoho. Are you not a Ngatiwhatua? [he taha ano 25 
tena]. [that is another side] Why does he keep that out of sight? [No te taha tena ki taku 

tupuna]. [that is the side of my ancestor] When he sold land was it not as a Ngati 

Whatua? The lands connected with my ___ side. Is Orakei connected with your mother’s 

side? Ae. [yes] Of what tribe is Apihai? Waiohua, Waikato, Te Taou. Is he not a Ngati 

Whatua? [he Ngati Whatua ano, kahore i tata mai ki au. Na Hakatae i tata mai ai]. [a 30 
Ngati Whatua again, not close to me. Close to Hakaatae.] What tribe is he of? Ngaoho. 

Is not Apihai a great chief? Ae. [yes] Of what tribes? [No enei ano kua???...]. [the same 

again who have ???] Of what tribe now in existence? [No Te Taou.] [Te Taou] Is not Te 

Taou a branch of Ngati Whatua? [no reira…]. [therefore…]What canoe did Ngati 

Whatua come in? [kaore e matou…kia atu ka…]. [we did not … ] Did not Ngati Whatua 35 
and Te Taou belong to Ngaiwi? [kao…]. [no] Is not Apihai the head chief of 

Ngatiwhatua? [kahae]. [no] Who is the head chief of the Ngatiwhatua? [he mahu…o…]. 

[a … ]Who is the head one? [Pakea…]. [Pakea] Is he alive? Ae. [yes] Where does he 

live? [ki…]. [at…] (fol. 79) Is he a greater chief than Kawau? [ki te tonu]. [the same] 

These tribes Waiohua and Ngaoho are they of Ngaiwi? Ae. [yes] Were they not portions 40 
of Ngaiwi? Ae ra. [yes] Did you tell us what was correct when you told us the Taou took 

all the pas of Ngaiwi? [he pa]. [the pa] How long ago? [no mua ke]. [just prior] How 

long before Apihai? [no mua]. [just prior] Before Apihai’s father? [no taua ??? no mua 

atu no Tupeiwi]. [after that ??? before Tupeiwi] When did you first go to reside at 

Orakei? [no toku tamaititanga.]. [when I was a child] In what governor’s time? [No mua 45 
noa atu i te kawana]. [just before the Governor] Where did he come from to reside 

there? [i atu ma i Waikato]. [from the Waikato] How big were you then? [kahae te 

tamaiti hei tohutohu ake i au. Penei ana te rahi. So high]. I wasn’t a child, I will show 

you] Who bought you down from Waikato? [naku ano]. [by myself] Who did you come 

with? Te Taou, Ngatitiata. The men? [ko toku matua ano ko Apitai]. [my father as well 50 
as Apitai] When you were at Waikato along with Apihai who did you live with? [I a 

Wetere]. [with Wetere] Did not you live with Ngatipare? [No hea taua iwi?] …[where is 
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that tribe from] you came from Waikato … come direct to Orakei? [i tuku mai i reira, ka 

noho ki Nuku???, ka noho ki Orakei] …[ceded there to live at Nuku ??? and then to 

live at Orakei] and Apihai? Ae ra … [yes] you not live at Hauraki [kahae. Ehara tena 

kainga i a matou. Katahi ano ka rongo ki te ratou nei korero] … [no that was never our 

home. I have only just heard of them in this interview] (fol. 80) You say that the first 5 
time you heard of Hetaraka’s claim was when you saw it in the paper? Yes. Did you read 

it? [He mea korero ano e au]. [It was read by me] Did you not read then about Uruamo 

and Whatarangi? [No te William Hoete. Katahi karangatanga]. [about William Hoete 

who was named] [About what? [i kitea ki reira te korero me te tika a Omamo raua ko 

Whatarangi]. [I saw there the speech about the right of Omamo and Whatarangi] Did 10 
you not say there was a pa built at Okahu two years before Hobson came? Ae. [yes] A 

fighting pa? [He wahi mo te Parauwhau mo Ngati Paoa???]. [a place for Parauwhau 

and for Ngati Paoa ???] Why should there ??? the Taou build a pa? [no mua ano. Kahae 

ano kia mau te rongo??? a Ngati Paoa a te Taou]. [just before. I have not heard about 

it] What were they at variance about? [i uru te Taou ki te whauhui a te ??? ki Hauraki…]. 15 
[Te Taou … to … with ??? at Hauraki] Were the Taou engaged in a fight at Hauraki? 

Ae. [yes] Were the Taou living at Hauraki ??? ??? ??? ? [Ae]. [Yes] Did not the Taou live 

at Hauraki after they came back from Waikato? … Were they not live with Ngati Paoa 

and did not some of Apihai’s people commit a murder? … (fol. 81) You say the Taou and 

Ngati Paoa had a fight at Hauraki? [Ae Na Wetere te pakanga. Ka mua atu matou]. [yes, 20 
the war was with Wetere, before our time] What tribe was Wetere? Waikato. Was this 

after the Taou came back from Waikato? [Kahae, no mua atu no te Taru e hokihoki mai 

ana]. [No before Te Taru returned] Backward and forward where? [ki Waikato ki konei 

ki Ngati Paoa i konei i taua takiwa]. [to Waikato, to here, to Ngati Paoa, back to here 

from that district] How do you know? [i ki te hoki]. [I returned] Were you one of those 25 
who went backward and forward? Ae. [yes] How long was it before the governor came 

that you and Te Taou left Waikato? [kua noho noa atu. Kahae ano te kawana i tae mai i 

Ingarani]. [I had just lived there. The governor had not arrived from England] How 

many years were you living there before you built the pa? [kahae te matariki]. [It wasn’t 

Matariki] Did you join in the sale of … of these pieces of land in the neighbourhood of 30 
Auckland? [i mua ano au etahi]. [I was there before some were sold] Did you not sign the 

deeds? [ko etahi i tuhituhi] … [I signed some] which? [ma te pukapuka ka whiritia ai, 

koia tena] … [he was passed the book, that here] Which piece did you … deed in? … 

[Ko te Rawiwi taua ki… te kaituku kahae, he karanga…te taou ana au te waiotina???] 

[That was Rawiwi to …., he wasn’t the one who ceded, a call … Te Taou. I was the 35 
Waiotina (no equivalent English word)] before the governor till now? Ae. [yes] you 

never resided at any other place since Governor Hobson’s time? [E rau aku kainga, ko 

Manga, ko Orakei]. [I have two homes, Manga and Orakei] Where did you reside 

permanently from Governor Hobson’s time right in? [Ki Orakei.] [at Orakei] Where has 

Apihai lived all this time? At Orakei. And has lived there ever since? [i tenei takiwa e 40 
noho ana ki Anga…ka waiho te whenua ki ena, ]. [he went from living at this district to 

Anga … he left the land to go to those ones …How long since? [ka torutoru, no te 

takiwa ona hupapa Hetaraka. No te matenga o Komiti ki Kohimarama]. [only a few (not 

a long time ago?) at that district ^ Hetaraka from the death of Komiti at 

Kohimarama), Do you say that Apihai lived constantly at Orakei from the first governor 45 
till the Kohimarama conference? Ae. [yes] What tribe does Paerimu belong to? Ngaoho 

… Of what existing tribe? Te Uringutu. What he a Ngatiwhatua? [kahae]. [no] Was he a 

Taou? [kahae]. [no]  
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How then did he come to sell that land of Dalziell’s? … Not being a Taou how came he to 

sell the land? … Of what tribe was Te Tahuri? … What business had he to give away land 

on this side of Tamaki? … What tribe did Tomoana belong to? … (fol. 83) You said 

Hetaraka knew of the sale of land, how did he know? [he hokihoki mai ki te taone nei ki 

te hoko ika, ake ana ki Orakei whakamanuhiri ai. Ka kai ka hoki]. [he returned to this 5 
town to sell fish, after that to Orakei and was entertained, ate and then returned] Do 

you mean to tell us Hetaraka was in the habit of coming to down when these negotiations 

were taking place? [i taua takiwa e hokihoki mai ana ano e Hetaraka ki te taone nei.]. 

[Hetaraka returned again from that district to this town] Have you not sold other 

lands in which Hetaraka was interested? [kua hoko. Ko nga whenua i takapuna puta atu ki 10 
Kaipara]. [others were sold. The lands from Takapuna appearing at Kaipara]And 

bought the victims with the money? [Ae,ka tika ano tena. Ka tika ano ka tika]. [yes that is 

correct. (repeats ‘correct’ for emphasis) How did Hetaraka have an interest in the land 

at Takapuna? [Tangi??? tena no tona Tupuna no te Hehau me tana hoko ano i tana 

whenua]. [Tangi??? That belonging to his ancestor, Hehau, and he sold her land] 15 
Who was Tuha’s mother? [Ko Mokorua]. [Mokorua] What tribes? Te Waiohua and 

Ngaoho … what tribes was Huatau? Waiohua, Ngaoho … her mother? Rauwhakiwhaki 

… Rau father? Tongomakaia … of Waiohua? Ae …[yes…] why you call yourself a 

Waiohua and Ngaoho? Ae …[yes…] no many sections … whatua? Ae … Ngatiwhatua, 

Uriohau, Ngatirango, Taou, (fol. 84) Ngatimauku, Te Roroa, Ngatipou. Was it not long 20 
ago since the Taou separated from Ngatiwhatua or took the name of Te Taou? [He ingoa 

hou a te Taou. Ko nga mihi te ingoa tawhito, na te tao tu ki te u o Totara koia te tao]. 

[Taou is a new name. greetings to the ancient name, the spear to the breast of the 

Totara, this is the spear] You told us when the Taou were going back and forward from 

Waikato to Okahu you could see no people there, did you see any? [kahae kia 25 
kotahi].[nobody]  

By the Court.  

What Wetere was it you mentioned? Wetere Te Kauae. Who sold the land to the 

Aberdeen Company, the Karangahape land? [Apihai raua ko tamaki]. [Apihai and his 

children] What year was that in? [E koe ??? kei tawhito, no mua atu ??? Haimana]. [you 30 
???, a long time ago, in ancient times, before then ??? Haimana (Chinese?)] Did he 

come before the government [koia kua??? Ki konei]. [here ??? to here] Where did the 

land extend to that they sold to the Aberdeen Company? …  

Apihai Te Kawau (sworn). Who was your father? Tara… Who was Tara’s father? 

Tuperiri. What tribe was Tuperiri? Te Taou. Where were you born? … In a pa? …Whose 35 
land was it then? … Of what tribe was Tarahawaiki? … (fol. 85) How did he come to live 

at Ihamatao? [kahae ia i noho ki reira. Ko au anake i noho ki reira]. He did not live there. 

Only I lived there] What was the name of the people who live here before the Taou? Te 

Waiohua ko Ngaiwi. Who led the Taou into the country? [i patua e te Waiohua. Koia i 

haere mai ai]. [killed by the Waiohua They came here] Was that the murder at 40 
Waituora? Ae. [yes] What was the chief was took satisfaction? Wahaakiaki. What was 

he? No Te Taou. [from the Te Taou]Who were the people who formerly lived in the pas 

at Taurarua, Kohimarama and Orakei? […]. What was the name of that people? Ngaiwi 

and Waiohua. Who destroyed those pas? Na Te Taou. Was that in the time of 

Wahaakiaki? Ae. [yes] Did Te Taou take all the pas of Ngaiwi? [na te Taou]. [By the 45 
Taou] Who took the last pa of Ngaiwi? Tuperiri. Then did the Taou come to live in the 

district? [no te matenga ona tangata] … [on the death of his people] in time? [no 

Tuperiri,  
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Hapainga mai e te Taou. Ka noho ki Maungakiekie] … [from the time of Tuperiri, 

takened up by the Taou. They lived at Maungakiekie (one Tree Hill)] they build a pa? 

[i hanga ki te pa. Na te ahi i ka i nga pa. penei kua kite koe. Ko te Taou anake ano. E 

mohio ana au.] … [they built a pa, kept the fires alight at those pa] (fol. 86) [He 

pakanga kainga ano na Ngati Paoa. Ka a/uru au ki te hoatutanga i te whenua ki a Kehu ]. 5 
[that was another home in time of battle belonging to Ngati Paoa. I assisted in giving 

the land to Kehu] Who gave the land to Kehu? [Na teTahuri]. [it was Tahuri] Whose 

wife was she? Tomoana. Who was the father of Tomoana? Tuperiri.  

5 December 1866, fol. 86.  

Apihai Te Kawau (recalled from yesterday).  10 
You said yesterday you assisted in given land to Kehu? [i uru au]. [I helped] To what 

people did Kehu belong? [ki a Ngati Paoa ano]. [to Ngati Paoa as well] Who was her 

husband? Te Putu. What people she he belong? [Ki a Ngatipaoa.] [to Ngatipaoa.] Why 

did Tomoana give the land to Kehu and Te Putu? […]. Was there any relationships 

between Kehu and Te Tahuri? Ae. [yes] Did anybody ask for the piece of land? [koia hoki 15 
te mea i meatia e Paora inanahi]. [This thing was spoken about by Paora yesterday] 

Did Ngati Paoa own any land on this side of Tamaki before that piece was given to them? 

… Do you know of this gift from you own knowledge? … Was it in your lifetime? … 

Where was this piece of land? … Did it not take in Mauinaina as well? … When were 

you living there? … Did Ngati Paoa live anywhere else on this side of Tamaki except at 20 
those places? … Who were the people living at Okahu and Orakei then? … (fol. 87) Did 

any other people? [kahae e uru ki atu]. [I did not assist with that] Do you remember the 

invasion of Ngapuhi under Hongi? [e mahara ana au]. [I remember] When the Ngapuhi 

took Mauinaina and Mokoia? [e mohio]. [I know] Who were the people then living at 

Okahu and Orakei? [Ko au ano]. [I was] Were Ngati Paoa, Ngati Tai, or any other people 25 
living there then? [kahae]. [no] If any one has said that Ngati Paoa, Ngati Tai, Ngati 

Whanaunga were living there, has he spoken the truth? [kahae]. [No] Where did Ngatitai 

live then? [i ana whenua ano i Maungamangaroa]. [at their land at Maungamangaroa] 

Did you know Purehurehu? [kaore au matau]. [I do not know] Did Purehurehu ever live 

at Okahu before Ngapuhi took Mauinaina? [kahae au i mohio]. [I do not know] Do you 30 
know to what people Purehurehu belonged to? [kahae au i mohio]. [I do not know] 

[kaore koe e mohio ki te hapu]? [do you know the hapu?] [ko te hapu ko Ngatitai]. [The 

hapu is Ngatitai] Had that Ngatitai to which Purehurehu belonged any right to the land at 

Orakei? [kaore pea]. [not really] Did you ever see Purehurehu? [kaore] [no] … 

Purehurehu and Hetaraka had been living at Orakei and Okahu would you not have seen 35 
them? [Ae me au i noho ki reira kua kite au, kahae i noho] … [yes if I had been living 

there I would have seen them I did not live there] has lived there would … have know 

them? [ae, me i noho kua mohio au] … [yes, if I had lived there I would have known] 

the people … living at Orakei up … of Mauinaina and Mokoia [ko au ano. Kahae he uri 

ke atu] … [Me too. I am not descended from them] Ngapuhi … Koperu to? [e mahara 40 
ana au]. [I remember] (fol. 89) Did you come back from Poneke soon after? [te 

hokingamai i reira ka tae mai ki aku whenua , i Orakei i Mokoia]. [upon returning from 

there I returned to my lands at Orakei and Mokoia] Were Ngatipaoa at Mauinaina 

when you came back? [kahae]. [no] Or at Mokoia? [kahae]. [no] Who first went to 

Mauinaina and Mokoia after Hongi retired? [kahae kau]. [no (idea?)] How do you know 45 
that Ngati Paoa were not at Mauinaina and Mokoia when you returned? [he kahae ano]. [I 

don’t know] Did you go there? [i haere au ki reira kia kite. Ka noho mai ano ki toku ??? 

ki Orakei]. [I went there to see. I stayed with my ??? at Orakei] Who went with you? 

[Te Taori, ko taku iwi]. [Te Taori, my iwi] Did they cultivate? [Kahae i ngaki]. [they did 

not cultivate] Do you remember Hongi attacking Waikato when Taurakohira was taken? 50 
[E mahara ana au]. [I remember] Did Ngati Paoa come back to Mauinaina and Mokoia 

before that? [kahae]. [no] Where were you living when Hongo came to take Taurakohia 
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(Matakitaki)? I Orakei. Where were Ngatipaoa then? [Kahae au e mohio ki tena]. [I do 

not know that] Was the taking of Matakitaki long after the taking of Mokoia and 

Mauinaina? [Ae he roa te takiwa]. [yes. The (taking of that) area was long (ago)] What 

did the Taou do when Hongi came to attack Taurakohia? [Ko oku tangata i noho ki toku 

kainga, ko Orakei. Ko te Taou i haere ki ake ki Maramatauhai…ko toku iwi i noho ki 5 
Orakei – te …i toku hapu ko Ngaro…] … [my people stayed at my home at Orakei. 

The Taou went to Maramatahi, my people stayed at Orakei, the … with my hapu, 

Ngaro …] Ngatipaoa living at … when Hongi … to attack Taurakohia? [kahae]. [no] 

(fol. 90) Do you remember the battle of Ikaranginui? [E mahara ana au]. [I remember] 

Was that after Taurakohia? [no muri mai]. [after] Where were you at the battle of 10 
Ikaranginui? [i reira au]. [I was there] Were the Taou fighting then? [i reira Te Taou]. 

[Te Taou were there] What was the result of the battle? [Whati ana ki Waikato maua]. 

[we were defeated and fled to Waikato] Was that the first time the Taou fled from 

Ngapuhi? [Katahi na ano]. [just then] Were Ngatipaoa at Mauinaina and Mokoia then? 

[kahae]. [no] Had the Taou ever been attacked by Ngapuhi before Ikaranginui? [kahae]. 15 
[no] Who were living at Okahu and Orakei up to the time of Ikranginui? [kahae kau he 

tangata – ko au]. [nobody else – just me] Where did the Taou go to in Waikato? [Heoi 

ano ko te awa o Waikato ki Te Wherowhero. I haere mai au e Te … ki taku whenua ki 

Orakei]. [Only to the Waikato river to Te Wherowhero. I went with Te … to my land 

at Orakei] Was then a peace made between Ngati Whatua and Ngapuhi? [Ae]. [yes] 20 
Where was the peace made? [i Orakei]. [at Orakei] Did you remain long in Waikato after 

Ikaranginui? [kahae]. [no] When you came back were there any people living at Orakei? 

… Had Ngatipaoa come back to Mauinaina and Mokoia then? … Do you remember 

Ngatipaoa coming back to Mauinaina and Mokoia? … Did Ngatipaoa ever live at Okahu 

after Ikaranginui? … (fol. 91) When did you go permanently to reside at Okahu? [Ko taku 25 
hokinga mai i Waikato. But i had lived there period before]. [when I returned from 

Waikato …] Did you build a pa at Okahu? [He pa toku i Orakei]. [I had a pa at Orakei] 

Did you build it before the governor came? [kua ara noa ake]. [just after] Did you ever 

hear of Hema giving permission to the Taou to light fires at Orakei? [Kahae au i rongo]. 

[I did not hear]Where were you when Auckland was sold to them? [ko tehea?]. [which 30 
(part)?] Who sold the first land here to government? [Ko aku tamariki]. [my children] 

Had Hetaraka any right to Okahu or Orakei? [kahae]. [no] To whom do they belong? 

[noku ano, a Okahu a Orakei]. [just me at Okahu, at Orakei] What are his tribes? [Ko te 

Taou, ‘Whatu, Urioha. N’rongo, Te Roroa, N’kawa heoi ano ana hapu] [Taou, ‘Whatu, 

Urioha. N’rongo, Te Roroa, N’kawa are his hapu] What people are the Ngaoho? [Ko 35 
au ano]. [my people] How are you a Ngaoho? [no te whenua nei i tupu ake au i te 

Whenua nei, and amalgamated with the people to whom it belonged]. [this is the land I 

grew up on, this land] Where were you born? Ki Ihumatao. [at Ihumatao] Did you 

yourself ever live at Okahu until about the time that the governor came? [I lived at 

Okahu, at Orakei] … the governor? [kua noho noa atu] … [(he?) had arrived] you 40 
yourself live there? [no mua iho ano] … [just before] yourself live at Orakei … Ngapuhi 

attacked … Mauinaina and Mokoia … Hongi? [Kua noho noa eke au]. [I was living 

there] (fol. 92). Did you live there at that time? [i noho au ki reira i taua takiwa]. [I was 

living there at that district] Were you at the Ikaranginui fight? [i reira au]. [I was there] 

Ngati Whatua fell there? Ae. [yes] The remnant fled to Waikato? [i whati au i roto i a 45 
ratou]. [I fled amongst them] Did they fight at Horotiu again? [ko te rua tena o nga 

whawhai o Ngapuhi]. [that was the second of the Ngapuhi battles] Did the Ngapuhi 

pursue them? [i whaia ano, i hinga ano.] [they pursued them and they fell] Did not the 

Ngatipaoa bring away Apihai with them and did not he live with them and eat out of the 

same basket with them? [i reira au]. [I was there] After that were the Ngatipaoa living at 50 
Hauraki? [i noho ki reira]. [I was there] When they were living at Hauraki did not some 

of Apihai’s people commit a murder? [He kohuru???]. [a murder ???] Was it that which 
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separated Ngati Whatua and Ngati Paoa? Ae. [yes] Do you remember your ancestor being 

killed by Te Raraku and Kiwi tamaki at Waituoro? [i mohio na …]. [I know that …] Did 

Rangikakatu assist? [na ???]. [with] Who was Rangikakatu’s son? … Who was Te 

Hehewa’s son? … Who was Purehurehu’s son? … Did you ever hear of a battle at 

Waituoro when you ancestors were spared by Te Rangikakatu, Hetaraka’s ancestors? … 5 

fol. 93 not typed (fol. 94) Was not Tuperiri’s sister killed at Waituoro? [i mate]. [she 

died there] Was it not as ??? that Tuperiri killed Ngaiwi? It was because Tuperiri did not 

join Wahaakiaki that he rose up to fight. With whom did he fight? Ngaiwi and Waiohua. 

Who took the last pa? Tuperiri. Where was it situated? [Ki Mangere.] [at Mangere] Was 

Te Hehewa alive in your time? Ae. [yes] Was Rangikakatu alive in your time? [kahae au i 10 
kite]. [I did not see] Was Te Hehewa killed? [kahae]. [no] Do you know where Te 

Hehewa lived? [kahore au e mohio]. [I don’t know] Did you ever hear of Purehurehu 

being a great chief? [kahae au e mohio]. [I don’t know] Was their much fighting between 

Taou and Ngaiwi after Waituoro? [ka hinga tenei heoi ano kua oti]. [this was a defeat 

and it ended] Was there two battles at Waituoro? [kotahi ano]. [only one] Who was chief 15 
of Te Taou then? [Wahaakiaki, ka mua ??? Kiwi ia tapu ??? ki tona ingoa]. [Wahaakiaki 

before ??? Kiwi after ??? his name], Who was Kiwi? Ngaiwi and Waiohua. Where was 

Kiwi’s? [ko Ngapuke katoa, ??? mau, akiaki te pa ??? noho ia katoa nei???]. [all of 

Ngapuke ??? including me took the pa ??? they all stayed there ???] Had the other 

pas been taken before Kiwi’s at Maungakiekie? [i mate ki ??? ]. [??? died at] Were are 20 
you living now? [Kohimarama]. [Kohimarama]. Where have you been living till just 

now? … When did you leave to go inland … (fol. 95) Who are Ngatitai? [ko Ngatitai i a 

te Hehura i a Te Whetuki ma nei]. [Ngatitai are of Te Hehura who are of Te Whetuki] 

Where do they live? [Kei Te Wairoa.] [at Te Wairoa.] Is there any other Ngatitai? [He 

maha nga Ngatitai. Is Hetaraka Ngatitai?] [Ae pea.] [there are many Ngatitai. Is 25 
Hetaraka Ngatitai?] [yes perhaps.] Same as Hori Whetuki? [Kaore au e matau]. [I 

don’t know] Is Te Hehewa the father of Purehurehu? ___. Is the Ngatitai that Hehewa 

belonged to the same Ngatitai that H. Whetuki belongs to? [ko taua Ngatitai ra au]. [That 

is the Ngatitai that I belong to] Are they a hapu of Ngatipaoa? Ae. [yes] Were the Taou 

and Ngatiwhatua the only tribes who exterminated the Ngaiwi and Waiohua? Ae. [yes] 30 
Did Ngatipaoa never fight them at any other period? [kahore au e mohio]. [I don’t know] 

Did Ngati ??? or Waikato never fight them? ___. Did Ngatimaniapoto never come to 

attack Maungakiekie? [kahae]. [no] How did Ngatipaoa save Te … at Horotiu? I don’t 

know that I was even saved by them as I was not. I assist them at Taumatawiwi … Did 

you say that Ngati Paoa … you? I went along with the Ngatipaoa. This was their koha to 35 
me for assisting them at Mauinaina. I joined them here and we both fled to Horotiu. I 

lived with them three or four months. I left them at Ngaruawahia. They went (fol. 96) one 

way and I went another.  

Nopera Parenga (sworn). What tribe? Te Taou. Where do you live? Kaipara. Do you 

remember Ngapuhi coming to attack Mauinaina under Hongi? [i rongo kau]. [I never 40 
heard that] Where were you living then? In Kaipara. Who were the people living at 

Okahu and Orakei then? Apihai. What people? Ngaoho. What people does Apihai belong 

to? Te Waiohua. Is that the only people? Ngaiwi. Of what hapu is Apihai? Te Taou. Who 

were living at Orakei and Okahu when Hongo came to attach Mauinaina? Te Taou. Were 

you at Okahu and Orakei before the Ngapuhi came under Hongi? Ae. What took you to 45 
Okahu? [Kia kite a Apihai]. [I saw Apihai] When he went to Apihai who else did he see? 

[Kahore ??? toku i kite ai ??? hapu ano ko ???]. [I ??? didn’t see ??? another hapu ???] 

Was there no other people there? [ko Apihai. Ko ??? heoi ano]. [Apihai ??? 

however]Were Ngatipaoa or other tribes there at this time? [kahae]. [no] Who were the 

people living at Mauinaina and Mokoia when you went to Orakei before Hongi? … Did 50 
you go to Mauinaina and Mokoia before Hongo attacked? … What tribe? … (fol. 97) 

Who were the chiefs of Ngatipaoa when you visited? [e mahara ana au]. [I remember] 
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Name them? [Herua, Takarua, e Pakeroa, Kahuaipatua]. [Herua, Takarua, e Pakeroa, 

Kahuaipatua]. Was Purehurehu there? [e noho ana i reira]. [he was living there] Did 

you yourself know Parehurehu? [kahore au e matau]. [I don’t know] Do you know 

Hetaraka? [kahore au e matau]. [I don’t know] Do you know where Hetaraka Takapuna 

was born? [i rongo korero au i whanau ki Kaipara]. [I heard talk that he was born at 5 
Kaipara] Were you at the battle of Ikaranginui? [engari tena i reira au]. [But I was there] 

Did you fell to Waikato with Te Taou? [i haere au]. [I went] Did you go along with 

Apihai? Ae. [yes] Were did you go to? [ki Waipa, ki Kakepuku]. [to Waipa, to 

Kakepuku] Did Apihai go with you to Kakipuku? Ae. [yes] Did you go to Horotiu? 

[kaore au i tae ki Horotiu]. [I didn’t reach Horotiu]. Did you remain at Kakipuku? [I 10 
noho au ki reira]. [I remained there] Did you fight with Ngapuhi in Waikato? [i noho 

…]. [I remained …]Were you in the fights? [kahae]. [no] For who long did you stop in 

Waikato? [kahae i roa]. [not long] Where did you go after leaving? [i hoki mai au i a Te 

Wharenui]. [I returned to te Wharenui] Where did you come to? Orakei … back with 

Apihai? Ae [yes] … any people living … when your returned? [kahae] [no]… know of 15 
Ngati Paoa … living at Orakei? [kaore au e mohio] [I don’t know]… Mauinaina … they 

were taken … [kahae] [no] (fol. 98).  

By Mr Gillies.  

Who was your father? Te Waitaheke. Who spared Waitaheke’s life at the fight at the 

Toere? [kahae au e mohio]. [I don’t know]… Did you never hear of Te Waero sparing 20 
Waitaheke’s life? [Ko te Whakarongo kahae au e matau engari i te [hohaupa 

rongo…guessed] a te Waero, Te taniwha i …]. [I don’t remember what I heard but ??? 

of Waero the taniwha who …Do you never hear of a fight in which Te Waero and 

Waitaheke were engaged? [i whakarongo]. [I heard] Did you never hear of your father 

being in a fight at Te Toere, Taupaki? [the fight at te Toere…]. Didn’t the Waero spare 25 
your father’s life at that fight? [kahae]. [no] What was your father’s tribe? [Tte 

Whanauewhero]. [Te Whanauewhero]. What was Waero’s tribe? Ngatipaoa. Where do 

you live now? Kei Muriwai. [at Muriwai] Have you lived there many years? [ko taku ko 

???]. [my ???] You have never lived at Orakei? [ka noho au ??? ka haere mai ki ??? kia 

kite i a Apihai]. [I lived ??? I went ??? I saw Apihai] Did you ever visit Apihai at 30 
Kaipara? [ehara tera ??? Apihai]. [that was not ??? Apihai] Has Apihai been living at 

the same place as you? … How long? … Where else did Apihai live at before that? … 

Where else? … Ihamatao … (fol. 99) Have you ever been to see Apihai at Onehunga? Ae. 

[yes] Before he went to live at Orakei? Ae. [yes] Were you at Orakei before Apihai went 

there? [na Apihai au te kawe ki reira]. [I was there before Apihai] Were you there 35 
before? Yes. [Kua noho ake Apihai ki reira]. [Apihai lived there afterwards] Did you 

know Te Hehewa or Purehurehu? [kahae.] [no]  

By Mr McCormick.  

Is Te Toere and Muriwai the same place? Ae. [yes] Who gained the battle? My fathers. 

Was Te Patu at that battle? [kahae]. [no] Do you know whether Te Waero was killed? 40 
[Ko te tangata o taku matua ko whanaunga]. [that person was a relation of my father’s] 

Do you know of a battle of Ngati Paoa and Ngati Whatua after the Toere? [kaore au e 

mohio ki reira Pakaura]. [Ididn’t know about that battle]  

Te Reweti Tamahiki (sworn). What tribe? Ngaoho, Ngaiwi, Waiohua, Te Taou. How old 

were you when you first knew Okahu? [no taku itinga, ka whakanoho i a taku matua, taea 45 
noatia tenei …]. [when I was small, I lived there with my parents until now] Who 

were the people living there from your earliest recollection? Ngaoho. Who was their 

chief? Apihai. Do you remember the battle of Ikaranginui? [e noho ana au ki tena] … [I 

was living yonder] were you? […] … that you … at Orakei? [kua noho noa a ki mua, no 

muri i Ikaranginui]. [I was there before and after Ikaranginui] (fol. 100). Have you 50 
ever know Ngati Paoa, Ngati Tai etc live at Okahu? [kaore au i mohio]. [I didn’t know] 

Do you remember a pa being built at Okahu by Apihai Te Kawau? Ae. [yes] When was 
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that? [no te kawana ano i tawahi]. [the governor was overseas] Why did Apihai build 

that pa? [e mohio ana au, he mohio kia Ngatipaoa ki a Ngapuhi ki te Parauwhau]. [I know 

that it is known to Ngatipaoa, to Ngapuhi to Parahwhau] Where were Ngatipaoa then? 

I Hauraki. [at Hauraki] Were they living at Mauinaina and Mokoia then? [kahae]. [no] 

Did Ngati Paoa ever rebuilt the pas Mauinaina and Mokoia after Ngapuhi destroyed 5 
them? [kahae]. [no] Did they ever return to live there after Ngapuhi? [kahae]. [no] Do 

you know Hetaraka Takapuna? [Ko hetaraka tena e noho mai na katahi ano au ka kite mo 

te taone nei]. [that Hetaraka was staying (there) I just saw him at this town] When? 

[No nga tau e toru ka noho nei]. [He stayed there for three years]Do you remember 

Hetaraka coming to Okahu? [kaore au i ki …]. [I did not …] Do you remember Ana and 10 
Maraea coming to Okahu? [hangi taua i ??? ki tekau …]. [that was a hangi … to ten…] 

Did you see Hetaraka at that time at Okahu? [E tae au i toku …. au i kite]. [I arrived to 

my ??? I saw] When did you first hear of Hetaraka making a claim? [no te …]. [when 

…] Did you invite Hetaraka to Okahu at that time? [nana ano ???]. [this was when …Did 

you see him? [i kite …]. [I saw…] Did he come to have a talk? [i haere … korero …]. [I 15 
went … talked …] Did he tell you how he claimed Okahu? [ki wai ai ???] [to whom 

???] (fol. 101) [tupua i roto i nga nupepa]. [it was in the newspapers] Did he mention 

what they had said in the paper? Ae. [yes] What did he say? [ko ana tupuna ko Tainui ko 

etahi kaua au e matau]. [I don’t agree with some of his ancestors from Tainui] Did you 

ask him on what grounds he he make his claim? [ae i patai ano]. [yes I asked again] 20 
What did he say in answer? Question objected to by Mr Gillies. Did you at any time hear 

Hetaraka say he claim Okahu because he had lived on it? [kahae]. [no] Did you hear 

Tamaki Te Otatu talk about the dragging of the chain? [kahae]. [no] Did you hear any of 

the Taou tell Ngatipaoa not to sell them with the land? [he kore kau tena korero]. [I never 

ever heard of this] Do you know of land belonging to Hetaraka anywhere? [e mohio ana 25 
au ko Takapuna]. [I know of Takapuna] Have you heard of Te Hehewa? [katahi ano au 

ka rongo]. [I just heard of him] Have you ever heard of Ngati Paoa or Ngati Tai or Ngati 

Whanaunga ever living at Okahu? [kahae]. [no]  

By Mr Gillies.  

Are you a Whatua? Ae. [yes] Do you live at Orakei now? [ae i Okahu]. … [yes at 30 
Okahu] [na te mea na matou tenei korero tena na korua ko Hetaraka] …[because this 

story is from us about you and Hetaraka] No I was sick … [he teina ki au] … [a young 

brother to me] Lately (fol. 102).  

By the Court.  

You say Hetaraka has land at Takapuna. When you conquered and took the land of the 35 
Waiohua why did you not conquer that land also? [i a ia tera taha i tipu mai i 

Ngatiwhatua]. [while he was on that side he grew up with Ngati Whatua] Did the land 

at Takapuna belong to Ngati Whatua? [te hetaraka a Ngati whatua]. [Hetaraka of Ngati 

Whatua] How did Hetaraka get it? [no tona whaea no Tahiku]. [from his Mother 

Tahiku] He was a land owner of Ngati Whatua? [ae he tamahine na Tauhia]. [yes a 40 
daughter of Tauhia] It was through her he got his claim at Takapuna? [no tona 

matuawharaki]. [from her great grandfather(guessed relationship)???] How did Te 

Hehewa get? [he kainga no tona tupuna]. [a home belonging to her ancestor] Wasn’t his 

grandfather a Ngaiwi? [kaore au e mohio].[I don’t know]  

Te Warene Hengia (sworn). What tribe? Te Taou. Where do you live? Orakei and Okahu. 45 
With whom did you go to live at Orakei? [I a Apihai.] [with Apihai.] Do you remember 

Ngapuhi attacking Mauinaina and Mokoa under Koperu? Ae. [yes] Were you at the fight? 

Ae. [yes] With whom did you go? Te Kawau. Where did you come from? Orakei. When 

the Taou were to fight where did the taua come from? Mauinaina. Who were living at 

Mauinaina and Mokoia when you went to assist them? Kohirangatira. Of what tribe was 50 
he? Ngati Paoa. Who were living at Okahu and Orakei? [Waiho ???]. (fol. 103) [ko 

Apihai i haere ki Mokoia]. ) [Apihai went to Mokoia]. Who stayed at Okahu and 
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Orakei? [ko Tinirau and others of Te Taru]. [Tinirau and others of Te Taru]. Did Ngati 

Paoa or Ngati Tai or Ngati Whanaunga live at Orakei before the Ngapuhi came under 

Koperu? [kahae]. [no] Did Ngati Paoa live anywhere else on this side of Tamaki except at 

Mauinaina and Mokoia? [kahae]. [no] Do you remember Ngapuhi coming to attack 

Mauinaina and Mokoa under Hongi? Yes. Who were living at Okahu and Orakei then? 5 
Tinirau and Te Kahui of Te Taou tribe. Did Ngati Paoa etc live there at the time when 

Hongi came? [kao]. [no] What became of Ngati Paoa when Mauinaina and Mokoia were 

taken by Hongi? [i haere ki Waikato]. [they went to Waikato] Where were you when 

Mauinaina and Mokoia were taken? [i ahi o whenua ki Poneke with Apihai]. [l lit fires at 

Poneke with Apihai] When you came back where did you go to? Orakei. Were 10 
Ngatipaoa on this side of Tamaki when you came back? [kahore] … [no] Te Taou and 

Ngati Whatua go to Mauinaina and Mokoia after Ngapuhi? Ae. [Yes]…. Did they remain 

long? Ae. [Yes] … at the battle of Ikaranginui? Ae. [Yes] … you go into Waikato after 

that? [ae katoa]. … you remain long? No. … come back to your own … again? Yes. … 

you youself got? Ki Orakei. … Paoa come back to Mauinaina and Mokoia then? [kahae]. 15 
[no] (fol. 104). Did Ngati Paoa ever rebuild their pas at Mauinaina and Mokoa? [kahae]. 

[no] Do you know when Ngati Paoa came back to take possession of the pas at Mauinaina 

and Mokoa? [kahae]. [no] Do you know how the Ngati Paoa came to live at Mauinaina 

and Mokoa? Ae. [Yes] Tell us how it was. [ko pakaikao to ratou kainga – i haere ratou ki 

reira ki tango whenua . no reira i whakaaro ai te Wairo, a Pokai, a Hapu of te Wikaraka ki 20 
taupo. Katahi ka whawha ka ki mai ka hoe ka u ka kta ki tainui, ka hanga ratou i te pa ka 

hua. Ka haere i … ka tae ki … ko te takiwa i reira ko Taunoa ka ahiahi ka patai a he aha 

te take i kitea mai ai … ka mea ??? ki tetahi tohunga ka whakaae te Tiohu Tauaruaru. 

Katahi kia whakamutu, te ??? Punawhero, te kareti ??? ki tera ??? o Taurere]. [Pakaikao 

was their home – they went there and took land that is I think at Wairo, that is 25 
Pokai, a Hapu of the Wikaraka at Taupo. Then boarded (waka) paddled and landed 

at Tainui, they built a pa there and bore fruit. (had children) they went … arrived at 

… this is the district of Taunoa, that afternoon they asked what was the reason that 

it was seen that … said ??? to a tohunga. Tiohu Tauaruaru agreed. Then finished, 

the??? Punawhero, the college ??? to that ??? of Taurere]. Who was Kehu’s husband? 30 
[Ko te Putu]. [Te Putu] Do you know of the gift of you own knowledge? [ae e mohio ana 

au]. [yes I know] Have Ngatipaoa any right to any land on this side of Tamaki except 

this? [kahae]. [No] Who was your father? Tinirau. (fol. 105) Who was his father? Takiai. 

Who was Tinirau’s mother? Tangihua. Was she not sister to Tuperiri? Ae. [yes] Was 

there any fighting between Te Taou and Ngati Paoa after the came back from Waikato? 35 
[kahore]. [No] Do you remember Apihai building a pa at Okahu? Ae. [yes] When was 

that? [no te takiwa i tae mai ai matou ki konei]. [at the time when we arrived from that 

district to here] Have you heard of Herua giving permission to the Taou to light their 

fires at Okahu? No. Have you eve seen Ngati Paoa etc living at Okahu and Orakei? 

[kahae]. [No] To whom according to Maori custom does this land belong? Kia Te Kawau. 40 
Did you ever tell Hetaraka that you heard Herua gave permission to the Taou to light their 

fires at Okahu? [kahae]. [No] Did you know Purehurehu? Ae. [yes] Where did he live? Ki 

Takapuna. Did he ever live at Okahu? [kahae]. [No] Do you know Hetaraka? Ae. [yes] 

Did he ever live at Okahu … Ngapuhi came? [kahae] [no] … see him before Ngapuhi 

came? [kahae]. [No] What was the name of the peoples who lived here before the Taou? 45 
Ngaoho, Ngaiwi, Te Waiohua … conquered Ngaiwi? Te Taou … live in the pas at … 

Kohimarama and Orakei? Ngaoho, Ngaiwi, Te Waiohua. (fol. 106) Who killed them? Te 

Taou. Who was the chief of Te Taou? Wahaakiaki. Did Ngaiwi and the others come back 

to live in those pas after Te Taou had taken them? [kahae]. [No] Who was the chief who 

took the last pas of the Waiohua in this district? Na Tuperiri. Have you ever fought 50 
against Ngati Paoa? Ae. [yes] When? [i mua]. [before]. What battle? [Ko Ngati Maru i 

atu mai ki au]. [Ngati Maru who were after me]. Who were the chiefs? [Haupa, Okai, 
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Te Waiio Te Putu]. [Haupa, Okai, Te Waiio Te Putu]. Who won? [kahae]. [No] Was Te 

Waere or Te Putu killed? [kahae] [No] When were those fights? [no…na mutu noa atu no 

mua atu i a Kopuru]. [From…the finish just before Koperu]. When Te Taou fled to 

Waikato after Ikaranganui was the first the Taou fled to Waikato? [Ae Kahae ki mua atu]. 

[yes not before that] Did you ever hear of Ngati Paoa, Ngati Tai or Ngati Whanaunga 5 
having a claim to Okahu? [kahae]. [No] Did Te Taou have any dispute with them there? 

Ae. [yes]What about? [me te nekehanga ma rohe]. [about the boundaries for the area] 

Where did Paoa want to put it? [i mea ki ??? ki Kohimarama ??? ana e te ???]. [it was 

said ??? at Kohimarama ??? to the ???]. Did Ngatipaoa claim Okahu then? … Did the 

Taou or Ngati Paoa draw this chain over the land? … Who sold the land on other side … 10 
Kohurauarau to the boundary of … land which ??? gave Kehu … (fol. 107) [na Taumata i 

hoko, ara Tapapa na wiremu Patuoho na Te Mauia]. [Taumata sold it, that is Tapapa, 

Wiremu Patuoho Te Mauia]. Of what people are they? Te Waiohua. Herua was 

claiming that piece and he was driven away. Taumata father of Eruera Te Paerimu? Ae. 

[yes] What was the name of the piece? Whanganui. Were these you have named of the 15 
Waiohua only? [Ko Wi Patuoho, ko Tepapa no Ngatipo]. [Wi Patuoho, Tepapa from 

Ngatipo]. Where were these people living? at Orakei. What Ngatipo? Ngatipo, no Te 

Waiohua. Were any of those you mentioned as selling that land of Te Taou? Ae. [yes]  

By the Court.  

Who are the Ngatitai? [ki a Takapuna, taua hapu, ]. [that hapu is from Takapuna,]. 20 
Where did they live? [ki Takapuna, a te Weiti]. [at Takapuna,at Weiti (Wade)]. Are 

they there now? No. Where are they now? [Hoirana Ngatitai e noho nei ko Hetaraka 

anake ano]. [Hoirana Ngatitai is just living here Hetaraka is alone].Where is their 

place? At Taupo. … that is a different Ngatitai from … Whetuki’s? [He Ngatiterau te 

Whituki. He Ngatitai te Hetaraki]. [Ngatiterau is a Whituki. Ngatitai is a Hetaraki]. … 25 
Ngatitai a hapu of …? Ae. [yes]  

(fol. 108).  

 

6 December 1866.  

Warena Hengia recalled.  30 
Cross-examined by Mr Gillies.  

Did you say that Hetaraka and H. Whetuki belonged to different Ngatitais? Ae. [yes] Did 

you say that Hetaraka is the only one living of his Ngatitai? Ae. [yes]  

By Mr McCormick.  

Is not Hetaraka of Ngatikahu and Ngatipoataniwha? No reira. [therefore]  35 
Mr Gillies objected ot this question as not arising out of his cross-examination.  

Mr McCormick said he would put the question through the Court. (Question not put).  

Te Hapimana Taiawhio (sworn). What is your tribe? [no tera taha au o Otahuhu. Ko te 

Aua toku hapu. He hapu ano noku ko te Uriika. Ko toku hapu nui ko???]. [that side of 

Otahuhu. Te Aua is my hapu. A hapu of mine of Te Uriika. My main hapu is ???]. 40 
Do you know Hetaraka Takapuna? [kahae]. [No] Do you belong to any tribes on this 

side? [ko te uri ??? Ngatipo of Ngaoho???]. [the descendant ??? Ngatipo of 

Ngaoho???]. Do you now the names of the people who were living here bfore Te Taou? 

Ko Ngaoho … Who lived at Okahu and Orakei before the Taou? Ko Ngaoho … How did 

they come to live there? [He tohutanga ???]. [A sign ???]. What turning against the Taou 45 
was there? … Do you mean Te Waituoro? … Who killed Kiwi? … Who killed the people 

who formerly lived at Okahu and Orakei? … To whom according to native custom does 

Okahu and Orakei belong? … (fol. 109) Do you remember the sale of the land at Tamaki 

by Ngatipaoa at Mokoia and Mauinaina? [ae na Te Kahukoti]. [yes by Te Kahukoti]. Do 

you remember any dispute between Ngatipaoa and Te Taou at that time? [Heoiano taku e 50 
marama nei ko ta te Kahukoti]. [to my memory it was by Te Kahukoti]. Do you know 

the piece of land sold to Dalziell? Ae. [yes] Who sold the land [Na Te Kahukoti te 
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tautoko, no taua … ko te … ki a te Kahukoti wahia ana kia Hakopa kia Te Kahukoti]. 

[Te Kahukoti supported it, that … to … to te Kahukoti divided it to Hakopa to Te 

Kahukoti]. Do you know the extent of the piece of land? It was at Otahuhu. The 

boundary already described by Paul. From Otahuhu to Whakamuhu. Who was Hakopa? 

Hakopa Te Paerimu. Where was Hakopa living? At Onehunga. With what people? [i a Te 5 
Taou i a Ngaoho]. [with Te Taou with Ngaoho]. What people did he belong to? Ngaoho. 

Any other people? [Ko anei tau e au it e tuatahi]. [the ones I firstly named Do you know 

the lands of Ngati Kahu and Ngati Poataniwha? Ae. [yes] Where are they? [Kei 

Takapuna]. [at Takapuna]. What people are they? [Kaore au i matau ki te putake o ena 

mai]. [I don’t know the ancestor of those] … was Te Hehewa’s what tribe? Ko 10 
Ngatipoataniwha ko Ngatikahu. … belong to those tribes? [ko ona hapu ena i hapu mai 

tena tangata i ena hapu]. [his hapu, that person was descended from those hapu]… of 

Ngatipoataniwha … Ngatikahu at Orakei? [kao]. [no]… when the … the land sold … 

place? Ae. [yes] … dispute [mo te rohe o Patae]. [About the district of Potae](fol. 110). 

Did the Kahukoti sell land first and get payment? Ae. [yes] How did he still it? [i tae ki 15 
Matuku i puta mai ki reira. Ko te Pepare te Pakeha o reira]. [He arrived at Matuku and 

appeared there. Te Pepare, the Pakeha from there.]Are you now speaking of the land 

sold to Fairburn? [Ka moe ta te Kahukoti ka pakaru nga tanga. i … tau noa ka timata ta. 

Hakopa. Ko Whanganui, na … Hopitana ka nio te Hakopa hapu nga utu hepaura. Ka 

timatanga ko Te Patu e nga Patau te utu whakamutunga o Mokoiia i te Hakopa ka mutu te 20 
rohe i te Pakeha ki Whanganui ka mutu ta Hakopa ka noho maua ki Orakei ka haere mai 

Patene. Ka timatanga ta Patene ki Kohimarama mai ka haere atu a Patene a …Hoi te… i 

konei. Ko Te Konuku te ??? Ka tae ki Kohimarama. Ka ??? mana ka huna maua whai i a 

patene, ??? ka oho maua rokohanga e te ??? te Taou i te Wairiu ??? ka mau a Patene na te 

??? ki te Kouru Whanga… whakahokia e maua ???ki te rohe o Hakopa ??? Heoiano 25 
kahae ki te ??? muri i oti te ??? Hakopa reira]. [Te Kahukoti slept and the people were 

dispersed. … just settled, started. The Hakopa .... of Whanganui, by … Hopitana. 

the ‘nio’ Te Hakopa, the avenging of Hepaura was born. The killing was started by 

the Patau, the final avenging of Mokoiia by Hakopa. The district was finished by the 

Pakeha at Whanganui. Hakopa was finished and we stayed at Orakei. Patene came. 30 
Patene started at Kohimarama, Patene went …Hoi the… to here. Te Konuku the 

??? arrived at Kohimarama. Ka ??? for him, we were hidden and followed Patene, 

??? we were suprised, rokohanga by the ??? Te Taou by the Wairiu ??? Patene were 

caught by the ??? at Kouru. Whanga… We returned to ??? to the district of 

Hakopa??? However we did not ??? afterwards finishing at ??? there at Hakopa]. 35 
What was the dispute between the pakehas after? [No te taenga tuatahi]. [After the first 

arrival] Had Ngatipaoa and others any right to any other land except that at Tamaki, that 

is on this side of Tamaki? … (fol. 111) To whom did the whole of the lando n this side of 

the Tamaki belong? Apihai. Is Hakopa the father of Eru Paerimu? Ae. [yes] If the land 

belonged to Apihai why did Hakopa sell it? Apihai, Hakopa.  40 
By Mr Gillies.  

Are you a Taou? Ae. [yes] When did you become one? [no te taenga mai o te pakeha]. 

Since Isacc did? [kahae]. [no] Did you not belong to Isaac and Mohi’s tribe? Ae, no reira. 

[yes therefore] And did you ont live their till lately? [ko taku kainga Ko Pakeki]. [my 

home Pakeki] When did you come to live at Orakei? [no te kawana tuatahi]. [at the time 45 
of the first governor] Did not you come to live there five or six years ago? [kao no te 

kawana tuatahi]. [no at the time of the first governor] Where do you live now? [ki 

Orakei]. [at Orakei]. Were did you live before? [ko timata nohonga katoa ko Ngati paoa 

ki Waikato]. [all Ngati paoa lived previously at Waikato]. When did you leave Pakaki? 

[no te kawana tuatahi, i whai mai matou kia tata ki te Pakeha, ahau a Ihakana] [at the 50 
time of the first governor we lived close to the Pakeha, I was with Issac] … did Isacc 

and Mohi … at Orakei? [ae no te kawana tuatahi oma tau ka haere i mua ki Pakaki, ka 
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noho ki Orakei]. [at the time of the first governor I fled to Pakaki to live at Orakei]… 

at Orakei … Governor? [Kao i nehenga a au noho ana, ko Te Taou i noho ki Orakei]. 

[no, in former times ? I was staying there, the Taou were living at Orakei [o 

whanganui ka …]. [at Whanganui …]… the sale? [ae me te hokonga a te Kahukoti.]. 

[yes the sale by Te Kahukoti] (fol. 112) You have said that Okahu belongs to Te Taou. 5 
If Waiohua were alive would it belong to Taou? [ae No te taou ano no te mea ko tetahi 

whai no Ngaiwi]. [yes to the Taou also because of a union with Ngaiwi] Would it not 

belong to Waiohua even if Te Taou had an interest in by marriage? Not understood. Did 

Okahu belong to Waiohua before Te Taou? Yes. If Te Taou had not killed the Waiohua 

would it not have belonged to Waiohua? [no te taou, no Te Waiohua]. [to Te Taou, to Te 10 
Waiohua]  

By Mr McCormick.  

Does not your wife belong to Te Taou? Ae. [yes]  

By the Court.  

What is the name of the land to the east of Okahu? Whanganui. Has that been bought by 15 
the Pakeha? Ae. [yes] Do you know when it was bought? Ae. [yes] Was it sold more than 

once? [erua]. [twice] Was the piece the same size each time was were two pieces? [ki 

whakamutu te mutunga, te kahukoti ki whanganui?, na Hakopa]. [the to conclude the 

final piece , the Kahukoti at Whanganui? by Hakopa] Who was the Pakeha? Dalziell. 

When was this? [no te kawana]. At the time of th Governor] Was it during the penny an 20 
acre proclamation? [kao]. [no] Did Dalziell buy for himself for the government? [mo rua]. 

[for both] Who was the first Maori who negotiated with him? … Who came in and joined 

with him? … what was Hakopa’s Maori name? … Did the negotiations result in a sale? 

… Can you trace the boundaries ??? … (fol. 113) [te kouru o … kei piki ki taroahi te 

kouru te pukuapuka. Ka puta ki te … ka mutu. Ka tika atu i te … ka tae ki te College. Ka 25 
whati ka hiki ano ki Whakamutu]. [the cabbage tree of … climbing to Taroahi, the 

cabbage tree, the pukapuka appearing at the … finishing. It was corrected by the … 

reaching the college] breaking and descending to finish, The sale was finally effected? 

Yes. How much money was paid? [kahae he moni]. [no money] What payment? [he 

pu,paura, he paraikete he ho ]. [guns, flour, hoe and blankets] What tribe is Hakopa 30 
Paerimu? Ngaoho. Wi Hopihana? Ngatipo. The big name of Ngatipo? Ko Ngaoho. What 

tribe is Retimana? Ngatipo. Of what tribe is Tapapa? Ngatipo. Who marked the 

boundaries? Na Hakopa. Did anyone dispute them? […]. Did Dalziell take possession? 

Ae, ki Whanganui. [Yes at Whanganui] Did you ever hear of Ngatipaoa coming to turn 

him off? [kahae]. [no] To whom did Hakopa give the property, the guns to? [kia matou 35 
ra]. [to us] Did you get any? Ae. [yes] Was any set apart for Ngatitai? [kao]. [no] Was 

any set apart for Ngatipaoa? [kao]. [no] Was any set apart from Ngatiwhanaunga? No. 

Was any set apart for Ngatimaru? No. Was any set apart for Ngatitamatera? No. … it 

before or after that Patene came? [no muri i te Hakopa]. [after Hakopa]… was Patene? 

Patene Pahata, chief of Ngatipaoa. … come to Whanganui? No. … he went to? [ki 40 
Mokoia]. [he went to Mokoia]… him to wait there? [i haere ki te hoki i Mokoia]. [until 

he returned from Mokoia]… had the claim he … Whanganui? [kahae he mekameka 

heoiano te … ko te karaka].[no Te Karaka] … [not a chain however the … Te 

Karaka].[ Te Karaka] of Mr Clark’s … side? Ae. [yes] (fol. 114) Did Patene go on to 

the land at Whanganui? Ae. [Yes] Who went with him? [Te Karaka 3 tangata Maori ko te 45 
Karaka, ko Hemi pea tetahi]. [Te Karaka 3 Maori people te Karaka, ko Hemi perhaps 

one other]. Did they come by land or water? Don’t know. What did they do? [kao]. 

[don’t know] Was Dalziell there at the time? Ae. [yes] Did they go to Dalziell’s house? 

[kao. I ahau ake ki te whakatakoto i te rohe]. [no I went to lay down the boundary for 

the district] Of what? [i ta ratou nei rohe ta Patene]. [their  50 
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district, of Patene] Which boundary of Hakopa’s piece? [o whanganui ra ano. [it was 

(part) of Whanganui] Ko Mokoia te wahi i tukua e patene, te putanga kei Whanganui. 

Ko te takunga whakamutunga tenei o Tauaki]. [Mokoia was the piece ceded by Patene, 

appearing at Whanganui] Was the piece which Hakopa sold to Dalziell included in 

sale? Ae. [yes] Question. [Te Kitenga o patene i a mai mutu tonu iho, kihai ??? 5 
whakatakoto rohe ki reira]. [Was Patene seen there after it was just finished? No ??? 

layed down the district there] Did Ngatipaoa give you any part of the payment for 

Mokoia? [kao, kua te ??? ra hoki tera ??? matau ki a rat(ou)??? ]. [no. ??? also that ??? 

agreed to them ??? To whom did Patene sell Mokoia? [ki te kawana ???]. [to the 

Govenor] Did Dalziell get a grant for his land or what become of it? [i riro ???]. he 10 
obtained ???]  

Paramena Ruamutu (sworn). What tribe? … Do you remember the attack on Mauinaina 

and Mokoia? … Where were you then? … Who were the people living at Okahu and 

Orakei then? … Who were they? … (fol. 115) Did Ngati Paoa, Ngati Whanaunga, 

Ngatitai live there then? No. Who lived at Mauinaina and Mokoia when Hongi came, do 15 
you know? Ae. [yes] Who were they? Ngatipaoa. When did you first go to live at Orakei? 

[no te hokinga ma i Waikato]. [upon returning from Waikato] Who were living at 

Orakei on your return? Te Taou, Ngaoho. Was there a pa built at Orakei after the return 

from Waikato? Ae. [yes] Who built it? Te Taou. Were they any people living at 

Mauinaina and Mokoia when you returned from Waikato? No. Do you know anything 20 
about Heura giving permission to the Taou to light their fires there? No. Did you ever tell 

Hetaraka of Herua having given permission to light their fires? No. Do you remember 

Maraea and Ana coming to Okahu? [ae he haere mai he hoko riwai ki taone nei]. [yes 

they came to sell potatoes at this town] How long has you been living at Okahu? [no te 

kawana tuatahi a no mua atu]. [from the tiem of th first governor and before him] 25 
Gave you live there … time only since then? Ae. [Yes]… ever seen any … Ngatitai, pare, 

paoa … whanaunga come to live … ? [he whakatika tena]. [that is correct] … Takapuna 

ever … at Okahu … Whakatakataka … have there? [kahae]. [no]… the land belong 

according to Maori custom? To Apihai. (fol. 116) Is it according to Maori custom for a 

tribe which has conquered another tribe to take the name of the conquered tribe? No 30 
understood question. Do you know how Ngati Paoa came to live on this side of Tamaki? 

[te take ko Pukaokao]. [The reason was Pukaokao] Was that a fight among themselves? 

Ae. [Yes]… Who came about this land on this side of Tamaki? [ko Kehu i haere mai]. 

[Kehu came] Who was the husband of Kehu? Te Putu. To whom did she go? [ki te 

Tahuri & ???]. [to Tahuri & ???] Did they give her a piece? Yes. The name of the piece? 35 
Tauoma, Mauinaina, Mokoia [ki Otahuhu te mutunga]. [finishing at Otahuhu] Have 

Ngati Paoa any right to any other land on this side of Tamaki besides this piece? [kahore]. 

[no]… Have you seen H. Takapuna at Okahu? [kare au i kite]. [I did not see him] When 

did you first see Hetaraka to know him? [no te haerenga me … te hoko riwai, ko …]. [at 

the time of his journey … to sell potatoes …] Do you remember his stopping at Orakei 40 
with Maraea?  

Objected to by Mrs Gillies as the witness has said he had not seen him.  

By Mr Gillies.  

How can you say there was a fight between Ngatipaoa at ??? … How did you know? … 

You were living at Kaipara then? … ??? was this you heard of Kehu getting this land? 45 
[…]. Did you ever hear of Te Kehewa at Kaipara? … Nor of Rangikakatu? … Nor of 

Purehurehu? … (fol. 117) Who was Purehurehu father? Ko Te Hehewa. Who was Te 

Hehewa’s father? [Te Rangikakatu pea.] [perhaps Te Rangikakatu.] Who  



2042 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

was Rangikakatu’s father? [kaore au e mohio]. [I don’t know] What tribe did 

Rangkakatu and Te Hehewa belong to? [kaore au e mohio]. [I don’t know] Were they 

Ngaoho? [same]. Who were the Ngaoho who lived at Waikato when you returned from 

Waikato? Ngaoho kia Apihai. How do you make out that Apihai is a Ngaoho? [ko te 

rongo o te ingoa e whakahuatia ana no Apihai tena iwi]. [I heard of the name Apihai 5 
mentioned by that iwi] Have you heard that Apihai is called Waiohua too? [ko te 2 tena 

o taua iwi]. [the second of those iwi] Are Ngaoho and Waiohua the same? [ngaoho 

waiohua ngaiwi te taou kotahi ano]. [Ngaoho Waiohua Ngaiwi Te Taou are the same] 

Were you ever at Orakei before the governor’s time? [yes. i te takiwa o te hokinga mai 

ote taou o Ngati paoa i Waikato]. [yes. I was at the district at the time of the return of 10 
Te Taou, of Ngati Paoa, from Waikato]. Did you remain there or go to Kaipara? [i tino 

noho au ki reira.] [I remained there] Was that long before the govenor came? [Blank]. 

Was it not when the governor came to Bay of Islands … you returned from Waikato? 

[kahae, ki tawahi ano te kawana. Ka rua ka toru o matou tau ki konei e ngaki au ka taemai 

te kawana]. [no the governor was overseas. We stayed here for two or three years I 15 
was cultivating when the Governor arrived]… long at the Bay … came here? Ae. 

[yes]… at the Bay … back to Orakei? [kahae i Ingarangi]. [no from England]… Keha 

live at … came back? [ki Peowhairangi kei Whitianga nga pakeha]. [to Peowhairangi, 

the pakeha were at Whitianga]. … remember living at … you saw him? [i reira raua ko 

tona hoa wahine]. [he was there with his wife]… were his wife? Ngatiwhatua. (fol. 118) 20 
What was her name? Tahiku. How do you know that Tahiku was his wife? [i reira e noho 

ana i Kaipara]. [they were living there at Kaipara] Did they live there long? [kaore i roa 

rawa, ka noho ka haere ano ki raua whenua ki Hauraki]. They didn’t stay there long 

before they went to their land at Hauraki]  

By the Court.  25 
Do you know Hetaraka? Yes. Where was he born? Kaipara. What part? Waitere, west 

side. How do you know that he was born there? [i was so high 9about 4 feet)].  

Koniria Whetokiwaho (sworn). What tribe? Waikato. Do you remember the taking of 

Mauinaina and Mokoia by Hongi. Yes. Did you know Purehurehu? Yes. Do you 

remember his coming to the Waikato after Mauinaina and Mokoia? Yes. Did he live with 30 
you? Yes. Do you know Hetaraka? Yes. Did he go with Purehurehu to Waikato? Yes. 

How old was he? [he …]. Was he old enough to fight? […]. How long was he? […]. Do 

you remember Apihai coming to the Waikato? Ae. [yes] How long did Apihai stay? … 

Where did he go to when he left Waikato? … Do you know Okahu? … Do you know to 

whom Okahu belongs according to Maori custom? …  35 
By Mr Gillies.  

How did the Taou get a … and Okahu? … Did it belong to Waiohua? … (fol. 119) Who 

told you it belonged to Te Taou? [naku eke ano ra]. [I went there] When did you come 

to know that? [no naianei no te mea e korerotia nei]. [now because that was when it was 

spoken of] Do you remember the fight at Horotiu when the Ngapuhi killed the 40 
Ngatiwhatua? [kaore au e matau]. [I can’t remember] Why did Apihai come to 

Waikato? [Ko au e tu nei]. [ I was standing here] Was it you brought him? [ae i haere 

kia kite i au] [yes I came so that I could see (him)]Was that when Apihai fled from 

Ngapuhi? [kaore au i kite]. [I did not see] Have you not heard? [kaore au i rongo]. [I did 

not here that] Where did you live in Waikato? At Taurangauru. Where did Apihai live? 45 
At Taurangaruru. Then Apihai lived at your place? [ae era, he noho haere i haere mai kia 

kite i ona matua]. [yes he was living there, came to see his parents] Do you remember 

when the Ngapuhi pursued Ngatiwhatua up Waikato? Yes. Who was the chief of 

Ngapuhi? Hongi Hika. Who was chief of Ngatipaoa then? [Ko te Rauroha ???]. [Rauroha 

???]. At what fight was it that the Uriohau was killed? [kaore au e matau]. [I don’t 50 
know] Do you know where Kerewharewha was killed? Yes. Where was that fight? I 

Horotiu. After that fight did not Hongi ask Te Rauroha to let him have Te Kaway and 
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Tinana to kill them? [kaore au e matau]. Did you neve rhear of it? [no]. … came to vist 

you … was he living at Onehunga? [ki Onehunga]. [at Onehunga]  

[By the Court]  

… tribe are you? Ngatikaiaua. … Where do you live? Taurangaruru. … Ngati Kaiaua 

belong to? Ngatitiata.  5 
[Eruera Te Pa]erimu (sworn)  

What is your tribe? Ngaoho. Was Hakopa your father? Yes. Do you remember a sale to 

Dalziell? Yes. Was there any dispute with Ngati Paoa? Yes. (fol. 120) What was the 

dispute about? [ki whakatakato o te rohe o Patene]. [the laying down of the area by 

Patene] Where did Patene want to take the boundary? [i mea patene i Kohimarama?]. 10 
[Patene said as far as Kohimarama] Where was it fixed at last? I Whanganui. [at 

Whanganui] What were the boundary of the piece your father sold? [kei te pito ki 

Whanganui, te timatatanga, taua haeretanga ki te o Pareira, ka piki, ka marae ki te kouru 

o te Pukapuka. Ka eke ki te rori, ka whati i reira ka tae ki te kareti college ka tae ki te rohe 

i tukua e Te Tahuri ki a Kehu te ingoa ko Whakamutu]. [it ended at Whanganui, the 15 
start, it journeyed to the cabbage tree of Pareira, climbed ? to the marae by the 

cabbage tree and pukapuka. It went near the road broke there and reached the 

college; Reached the district ceded by Te Tahuri to Kehu. The name, Whakamutu.] 

Was that the piece which Patene wanted to sell? [Ae.] [yes] Did Patene get any of the 

purchase money? [kahae i wahia]. [no part of it] What was the payment? [he pu, he 20 
paura, paraikete]. [Guns, flour, blankets] Did any of the Ngatipaoa get any of those 

good? No. Who got them? Te Paerimu, Apihai, Te Taou. Did Patene come on to the land 

at Kohimarama? Ae. [yes] Who were living at Kohimarama then? Te Taou. What did the 

Taou do? [i paua i a Patene]. [ ? with Patene] Had Patene any right to the land beyond 

Whakamuhu? [kaore i eke]. [no right] When Patene came to Kohimarama had the land 25 
been sold to Dalziell? Ae. [yes] Who sold that land to Dalziell? Ngaoho … Was Apihai a 

consenting party? … Would Hakopa and Ngatipo have sold their land had Apihai said not 

to? … How long have you live at Orakei? … Do you know Hetaraka? … When did you 

first see him to know him? … (fol. 121) Do you remember Hetaraka going to Okahu to 

tlak about his claim? Yes. I was there. Did you hear him say anything about his claim in 30 
the paper? I did. What did he say? [i ki ??? whenua]. [to ??? land] Did he say how he 

claimed? [i puta]. [he appeared] What reason did he give? [i mea no ona tipuna to 

whenua]. [it was said that his ancestors claimed the land] Did you ever hear Hetaraka 

claim Okahu because he had lived there? [kaore au i rongo i tena]. [I never heard that] 

Or that because his father had lived on the land? [kaore au i rongo i tena]. [I never heard 35 
that] Have you ever heard of Te Hehewa? Yes. What tribe did he belong to? Ngatitai, 

Ngatikahu and Ngatipoataniwha. Where were the lands of those people? [i Takapuna a a 

te Weiti]. [at Takapuna, at Weiti (Wade)] Has Hetaraka ever built whare at Okahu? 

[kaore au i kite i tenei]. [I never saw this] Have you ever known a number like 20 of 

Ngati Paoa, Ngati Pare, Ngati Whanaunga coming a body to live at Okahu since the 40 
governor came? [kaore au i kite i tenei]. [I never saw this] To whom does Okahu and 

Whakata belong to according to Maori custom? [Kia Apihai.] [To Apihai] When Patene 

came to Kohimarama did he say anything about Herua … permission to light fires there? 

No. Did you ever hear of it? No. Did you ever tell Hetaraka? No. … it was Herua who 

gave pmeirssion to light fires at Orakei? No.  45 
By Mr Gillies.  

Your name is Eruera Paerimu. Yes. Where do you live? Orakei. … [no taku tamarikitanga 

tae noa ki taku pakeke kia tupu nei] …[from my childhood to my adulthood I have 

grown up here.] [ae] [yes] present i am living at Waitakerei] (fol. 122) How many years 

at Waitakerei? Can’t tell. Have you not for more than one year? Yes. Have you been long 50 
than two years? [koia pea tena]. [perhaps that] Perhaps three? [kare pea i tae ki te 3]. [it 

wasn’t three] Where were you born? Waikato. What was your mother’s name? Titoki. 
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Who was Hakopa’s father? Tiaki. Who was Tiaki’s father? Te Aho. What tribe do you 

call yourself now? Te Uringutu. Do you called yourself Ngaoho? [ae tetahi taha oku]. 

[yes on one side of mine] Is Hinetawaki an ancestor of yours? Ae. [yes] Who was 

Hinetawaki’s husband? Mahi Kereroa. What tribe was he? Ngaoho. Is not your hapu 

called Ngaitawaki? No. Did you not tell us that at the Court at Mangere? [ko te Tupuna 5 
taku i korero a i mangere]. [the ancestor I talked about at Mangere] Did you not say 

that your tribe was Ngatawaki? I can’t recollect. What was the boundary of the land 

between Ngaoho and Waiohua? [kahae he …]. [no … ] Whose land was Otahuhu the 

boundary of? [no… Waiohu]. [of… Waiohu]. All on this side belonged to the Waiohua? 

[yes… kia ngaoho]. [yes… to Ngaoho]. If you are a Ngaoho do you say that Orakei 10 
belongs to you? … Did you not say Ihumatao belonged to you? … Are you a Taou? Ae. 

[yes] How big were you when you came from Waikato? … What was the first place you 

came to when you came? … Who did you live with at Mangere? Te Taou … (fol. 123) 

Was that before or after Hongi had chased Apihai up Waikato? [no muri mai]. [after] 

Was Paora Tuhaere living at Onhunga then? [I Onehunga I Orakei.] [at Onehunga at 15 
Orakei.] Was it at this time that the governor was the Bay that you came from Onehunga 

to Orakei? [no te kawana ano i Tamaki]. [it was when the governor was at Tamaki] 

Was it when Mr Busby was at the Bay of Islands? [no mua atu]. [before] Were there any 

missionaries here when you came from Onehunga to Orakei? Ae. [yes] Who were they? 

Mr Hamlin and Maunsell. What place were you yourself living at when the first governor 20 
came? Orakei. Orakei or Okahu? My house was where the chapel stands. Were you big 

enough to have a house then? [na taku matua i hanga]. [my father built it] Was Hakopa a 

Taou? Yes. Was it right that you said that the Ngatipaoa put the boundary back to 

Whanganui? Ae. [yes] Did Hakopa want the boundary at ??? no at Whanganui. Where did 

Ngati Paoa want it? At Kohimarama. … it was Hakopa who sold that land? Yes. … then 25 
did Ngatipaoa want … cut the boundary there? [he pokanoa]. [a break (reserve)]… had 

Ngatipaoa to … it all? [kahae a ratou taka]. [they did not secure it]… the Ngaoho … 

sold the land to …? I said so. … (fol. 124)  

By Mr McCormick.  

Is it only because Te Taou were connected with the Ngaoho that the Te Taou have a right 30 
to Okahu? [na te tupuna]. [by an ancestor] What people are the Uringutu? By Te 

Paerimu. The great name? The Ngaoho. The same Ngaoho that live here in old times? 

Yes. Was your father Hakopa a Ngaoho as well as a Taou? Yes. He and Apihai. To what 

people did Taki belong? Ngaoho. Was he a Taou? No. Did Ngaoho live at Okahu before 

the Taou came? [i noho]. [they lived there] Was Ngaoho the same people as the 35 
Waiohua? Yes. Were Ngaoho, Waohua and Ngaiwi the same people? Yes. Was Ngaoho 

drive from Okahu? Yes. Then did the Taou come to live at Okahu? [no te kawana au … i 

tawahi]. [from the governor …overseas] On what ground do the Taou derive their right 

to Okahu, Orakei ??? and all the land in this district? [na ratou i pa… tangata o tenei he 

take Tupuna..wahi]. [from them concerning …the reason was an ancestor… place]  40 
Tautari (sworn). What tribe? Te Taou. Do you live at Okahu? … How long? … When 

you came here was there a governor? … Have you lived at Okahu constantly since then? 

… Have you had children born … you at Okahu? … Is there one in Court? … (fol. 125) 

Is that the eldest? The eldest died. Have as many as Ngati Paoa, Ngati Pare, Ngati Tai 

ever lived at Orakei since you were there? [i a ratou e haere mai ki te taone nei ne?]. [did 45 
they come to this town] Have they ever built whare’s there? No. Have they ever lived 

there for any length of time? [te take i haere mai a he kawe kupenga mai mana ko tuatahi 

to raua take tena i haerea mai ai a noho tonu iho]. [The reason that they came was to 

fetch nets… firstly this was their reason for coming to stay here]Was that the time that 

Maraea and Ana came? [no muri iho i a ngatipare]. [after Ngatipare] Did Ngatipare 50 
remain any length of time? [e rua tau i noho ai a te Kohoi a tera Kauihia]. [for two years 

Kohoi lived there with those Kauhia]… Where did Titahi live? At Okahu. In what 
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governor’s time? [no te tuatoru /Grey]. [the third one Grey] Did they build whares? [i 

noho i roto i nga whare o te kainga o te toru]. [they stayed in the whare of the homes of 

the three of them] Do you remember Ana and Maraea coming? Yes. Do you know 

Hetaraka? [e kite ana au i a ia]. [I saw him] Do you remember him coming to Okahu and 

Orakei? [ki te hi mango ha nei]. [he went fishing for sharks] Do you remember seeing 5 
him … where Ana and Maraea were? [I te haerenga ma ki tetahi mango ka kite au]. [I 

saw him during that journey for sharks]…? They came to ask permission to fish for 

sharks in the waters of Waitemata. … and Ngati Paoa? [kei te one i okahu, a moe ka ao 

tera ka haere mai ki te hi mango a … te taone nei]. [at Okahu beach. They slept there 

till morning and went fishing for sharks … this town] (fol 126 Did they build houses? 10 
[whare kona]. [houses there] Did Hetaraka ever built a house at Okahu? [whare kona]. 

[they built houses there] Did he ever cultivate? [kaore au e matau]. [I don’t know] [he 

pokanoa] [a break (reserve?)] Would you know he cultivated there? [ditto]. What tribe 

did your wife belong to? Ngapuhi, Ngatimaru. Is she related to Ana and Maraea? [he teina 

na raua]. [a younger sister of them] Do you remember Tinana living at Orakei? [he taou 15 
ra hoki ia]. [She is also a Taou] Repeated. Yes. Was there a settled of the Tarakae on this 

side of the bridge. Yes. How long ago? Before the arrival of Governor Hobson. How long 

did he live there? He left when governor came the second time. Had Tinana had any 

children born then? Yes, one is here present, others have died.  

By the Court.  20 
Where did you bury that son of yours? At Okahu.  

Where was Tinana buried? He died at Ongare … and was buried … Where are the Taou 

buried who have died here? There are three at the … at Whakatakataka … Who built the 

church? The Bishop and the … proposed to Apihai … a church built … Who paid the 

carpenter? Don’t know. Do you know any Ngatipaoa burid there since the governor? … 25 
Was Wi Hopihana buried there? … Of what tribe was he? Have any of Hetaraka’s 

children been buried there? … Any Ngati Maru? … Any Ngatitai? … Any of Hetaraka’s 

ancestors? … (fol. 127) Mr Gillies asked Court to lay down some rule with respect to 

production of government deeds etc whether copies would be admitted.  

 30 
7 December 1866.  

Te Keene Tangaroa (sworn). What tribe? Ngatikahu, Ngatipoataniwha. Where are the 

lands of these people? [kei takapuna]. [at Takapuna] Do you know Hetaraka? I do. Is he 

of the people you have named? [no to matou iwi …].[she is from our iwi] Are you of the 

same people? Ae. [yes] Do you remember the sale of land to Dalziell? [e mahara ana au a 35 
rongo kau au]. [I remember that I hadn’t heard that] Do you know Okahu and 

Whakatakataka? Yes. Has Hetaraka any claim to these lands? No. To whom do they 

belong to according to Maori custom? To Apihai. Give the boundary of the lands? [kei 

takapuna ka timata Waiwhareaki Wai Koupupu Wairangi Rahapara, Taiaonui Taiariti 

Waipapa Ohoa Omangaia Te pa tera o Te hehura Te Tuoa Awanuakika te Puipu okura, he 40 
awa tena Otanohe Pikkokawa he pa to hehua ka whit ii te Weite Rarowhaia, Matakatia te 

Huru hi, Whangaparai Oteina Te Ruataniwha Kahitenei ki Pakipara te … ka marere ki 

Kaipara ka huna te Takapuna] (fol. 128) [te Awatohu… other 4 pa kauri point mangonui 

kei 5 nga pa. yes Hehunga uruanio (Helliers Auckland Okahukura creek Tueas’ Auckland 

paremorano, te tau… kei 6 nga pa on Pitoitoi whatete te Ararimu Te Ahu Mangakaukau 45 
ka tataki ki tera rohe ka timata ki takapuna ka ahu ki Rangaitoto]. [at Takapuna, starting 

at Waiwhareaki, Wai Koupupu, Wairangi, Rahapara, Taiaonui, Taiariti, Waipapa, 

Ohoa Omangaia, that is the pa of Te Hehura, Te Tuoa Awanuakika, Te Puipu 

Okura, that is the river Otanohe, Pikokawa, a pa of Hehua, crossing the Weite, 

Rarowhaia, Matakatia te Huru hi, Whangaparai Oteina Te Ruataniwha Kahitenei 50 
ki Pakipara te … descending to Kaipara concealed at Takapuna] (fol. 128) [te 

Awatohu… 4 other pa at Kauri Point, 5 other pa at Mangonui. yes Hehunga 
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Uruanio Helliers Auckland Okahukura creek Tuea’s Auckland Paremorano, te 

tau… at 6 other pa on Pitoitoi, Whatete, Te Ararimu, Te Ahu, Mangakaukau, 

arriving at that district starting at Takapuna facing towards Rangaitoto]. Of what 

iwi was Ngati Kahu and Ngati Poataniwha? Kahu and Poataniwha. Of what people was 

Te Hehewa? Ngati Kahu and Ngati Poataniwha. Had Te Hehewa ever a pa on this side 5 
Waitemata? […]. When did you first know Okahu and Orakei? On return from Waikato. 

Who were living on the land when you first knew them? [kahae kau he tangata]. [Not a 

single person] Who were the first you saw on the land? [ko matou anake ano ]. [only us] 

Who? [te Taru e noho nei]. [Te Taru were living here] Do you know anything of the 

government asking for a piece of land for a far? Yes. What people did they ask? [objected 10 
to ko matou anake ano]. [again, only us] Were there any people cultivating on the sport 

where Auckland now stands when the governor came? [ko te taru … katoa te … tua i te 

para… he ngakina … kei Waiariki … tau i tae mai Pukiha ko te …o nga … matou]. [Te 

Taru … all … back to the earth… cultivations … at Waiariki … reaching Pukiha 

the…of the … us]. When you came to cultivate at Official Bay were there anyone else 15 
cultivating here? … Was there any people when you yourself came here? … Did you see 

the Taou at Okahu? … (fol. 129) How long had Te Taou been at Okahu when the 

government came? [kua ki atu ana e 3 tau]. [it was said 3 years] The cultivations you 

speak of were there before you occupied Orakei? The Taou’s cultivations were here 

before mine at Official Bay. Question. We had been long at Orakei before we came here 20 
to cultivate.  

By Mr Gillies.  

Do you say that you are of the same people as Hetaraka? Yes. What people? Ngati Kahu 

and Ngati Poataniwha. How do you make out the Hetaraka is a Poataniwha? [mate matou 

i ??? o te ???]. [we died at ??? of the ???]. Were you not one of those who sold 25 
Auckland to government? Yes. Did Hetaraka get any of the payment? No. How was it if 

he was one of the same people? [nana i timata te utu o takapuna]. [he started with the 

payment for takapuna] Did not you get some of the purchase money for Auckland? Yes. 

Got it from Apihai. Why did you get some and not Hetaraka? [kahai aku Tikanga ki tenei 

whenua]. [I had no right to this land]… yet you were one of … sellers? [na Apihai te 30 
tikanga]. [the right was with Apihai] Did you sign the deed? Yes. … Ngatiwhatuas … 

what tribe … Don’t understand … No … Ngati Whatua … Yes … Hetaraka’s father? 

Purehurehu … Te Hehewa … Te Rangikakatu … Don’t know … Don’t know (fol. 130) 

Do you know who Hua’s son is? Don’t know. When Captain Symonds and Mr Heale 

came here had not Apihai and people their kainga at Mangere although their cultivations 35 
were here? Yes. Their kainga was at Mangere and cultivations here? Yes. When Symonds 

and Heale came here had Te Taou a kainga at Okahu? [kahae i tino kainga]. [that was 

not their real home] In what governor’s time was it that they left Mangere and went to 

Orakei? [e rua nga kawana]. [the second governor] When Governor Hobson came had 

the Taou a kainga at Orakei or was it at Mangere? [ki atu ra hoki au e rua kainga kei 40 
mangere kei orakei]. [it is also said that they have two homes, at Mangere, at Orakei] 

What place at Orakei? [Ko rangaitoto ia te tinana tena]. [his body was at Rangitoto 

(there in person)] Was there a kainga at Okahu? [he kua oti ke ra te pa i reira]. [A … 

finished the pa there] At the time the first governor came was there a kainga at Okahu? 

[kua oti ke nga pa]. [the pas were finished] Repeated. [ko nga kainga tenei kei te pa]. 45 
[the homes were at this pa] Was not the pa destroyed, abandoned before the governor 

came? [kua mahue koia … e noho nei]. [left here … stayed here] When you came back 

from Waikato, where did you first go to? Karangahape. How long did you live there? 

Three years … Where then did you go? Mangere … How long year? [6 tau]. [6 years] 

When you left Mangere where did you come to live? … Is not Hetaraka a Ngatitai … (fol. 50 
131) Did you ever see Purehurehu? Yes. Where? At Waikato. Was that the first time? 

Yes.  
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By the Court.  

Is not Heteraka a Ngatiwhatua? He is through his mother. Would that give him any trible 

interest in Orakei? [kaore au e mohio ki te whenua e whakawa ki nei. Me he mea ka pa a 

Hetaraka ka pa hoki au]. [I do not if this land was judged here if it is a pa of Hetaraka 

it is a pa of mine] If a man marries a woman of another tribe would he obtain any tribal 5 
right to the land of his wife’s tribe? If the man has no interest in the land he would derive 

none through his marriage, his children would.  

Paraone Ngawiki. What tribe? Ngatikahu and Ngatipoataniwha. Do you know Hetaraka? 

Yes, [no roto I Ngatikahu.] [within Ngatikahu] Of what people was Te Hehewa? Of 

Ngati Kahu and Ngati Poataniwha. Did you ever hear of Te Hehewa having land on this 10 
side of Waitemata? ___. To whom according to native custom do these lands on this side 

Waitemata belong? Ngaiwi, Waiohua. To whom to they belong now? to Apihai. Do you 

know Okahu and Whakatakaka? Yes. To whom do they belong? Apihai. Has Hetaraka 

any right to those lands? No. To whom do they belong? Apihai. Has Hetaraka any right to 

those lands? No. … these lands on this side Waitemata … belonged to Waiohau how do 15 
they now belong to Apihai? [no te Tupuna o Apihai]. [the ancestor of Apihai]… has he 

no right through having … Waiohua? ___. … Apihai’s ancestor? Yes. … his ancestor … 

conquest? He has two, as a Waiohua from ancestry and as a Ngatwhatua by conquest.  

Hori Te Whetuki (sworn). What tribe? Ngatitai. Do you know Hetaraka? Yes. (fol. 132) 

Of what tribe is he? [kua rongo au ngatitai ano]. [I heard Ngatitai] Have the Ngatipaoa 20 
any land between Tamaki and Wairoa? No. Do you mean now or formerly? [no mua iho 

ano]. [formerly] Who owned those lands formerly? Ngatitai. Did Ngatitai give those 

lands to any one? Taupo. Do you know of any land belonging to Ngatipaoa at Tamaki 

except what was given? [I te hoatu ki a Kehu i tonoa kai tataua e Ngatihuri/of Ngatipaoa 

and land was given]. [it was given to Kehu on the request of Ngatihuri/of Ngatipaoa 25 
and land was given] Do you know Mauinaina and Mokoia? I don’t know. I was born in 

Koperu’s time. Did you hear of them having been taken by Hongi? Yes, my father told 

me. Were they rebuilt? [kaore au i rongo]. [I hadn’t heard that] Did the Ngatipaoa even 

take possession? [do?]. Do you know Okahu and Whakatakataka? Yes. To whom do they 

belong according to Maori custom? All these lands belonged to Waiohua and Ngaiwi. 30 
Who conquered Ngaiwi and Waiohua? After the tribes … intermarried with … they … 

upon and exterminated … Who killed the Waiohua about Taurarua and Orakei? The first 

killing was … This last was by … later days. To whom now does Okahu and 

Whakatakataka belong? The offspring of the … of the Waihua … come … If the children 

of the conquered came back to the land would not the land become theirs? … If any of the 35 
Waiohua could be found now and came back to Orakei would they not have a right to the 

land? [e kore ta…me i hoki … whenua kata…]. [not a … with also … land] (fol. 133).  

John Robertson (sworn). I reside at McLean Lane, Auckland. I am a publican. I came first 

to Auckland in November 1840 from Sydney with the governor to the Bay and from the 

Bay here to Auckland. We landed on the beach but we were a month on board before we 40 
landed. There were a few Maori huts here when we landed and a little cultivation of 

potatoes growing at Official Bay. There were a few old whares there and two breack 

winds in Official Bay. The cultivation did not extend anywhere else. I know Orakei and 

Okahu. I never went ashore at Orakei but have poassed it several times in a whale boat. 

This would be in about 1841 when we passed in a whale boat to look for a man who was 45 
downed. When I first saw Okahu there were a few Maori huts on the beach. I never was at 

Orakei. I know the creek. I have been up it. It was a year or two after the time I mention. 

The Bishop’s place was built. I did not notice any houses but I saw ??? [shacks/men] 

sitting on the side of the creek. There was a settlement at Orakei because … came from 

there … some of them, old Kawau and Reweti … stopping at Orakei at the time … visited 50 
the ship. A white man tattoed … charged with sitting there … the government … he was 
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… Symonds and Mathew and Kawau … gave evidence against him … called Moko. (fol. 

134)  

By Mr Gillies.  

There were only about two old whare’s here. There were natives going straggling about 

from Orakei. There were a good many whares at Orakei. I know the natives. I know old 5 
Kawau and Reweti. He lived there some time before he went to Kaipara. Paul was there 

then. He was a little chap. I did know all the Orakei natives then. I did not know Hetaraka 

when the white man was brought in bound. There were many more natives actually living 

at Orakei than there are now. The first time I was at Orakei was about 12 or 18 months 

after we came. The Orakei natives had cultivations on the left. We could not but they 10 
were living at Orakei before that because we sued to see their canoes constantly coming 

and going there from the first.  

By Mr McCormick.  

The beach I mentioned was near the Bastion Creek.  

Mr Gillies applied for leave to recall Hetaraka as the genealogy (Mr Fenton’s) did not 15 
give his descent from Hua.  

Ruling. Hetaraka only could be recalled on the subject … of Mr McCormick and clients 

contented themselves … opposing or upsetting the claim of Hetaraka … If they wished to 

apply for a Crown grant …  

[It would appear Hetaraka was recalled although there is no statement in the minutes to 20 
this effect].  

Were you your father’s oldest son? … Who was you mother? … What tribes? … Who 

was father? … Who was his? … Who was Hehewa’s wife? … What tribes? … (fol. 135) 

Who was Te Hehewa’s father? Rangikakatu. Rangakakatu’s wife? Whapuku. What tribe? 

Poataniwha. Who was Rangikakatu’s father? Kaiwaka. Who was Kaiwaka’s wife? 25 
Waitaiki. What tribe? Te Tainui, Ngaiwi, Ngatitai. Who was Kaiwaka’s father? 

Whatuturoto. Who was Whatuturoto’s wife? Kaiahua. What tribe? Ngaiwi, Ngatitai. Who 

was Whatuturoto’s father? Poutukaka. Who was Poutukaka’s father? Te Whata. Who was 

Te Whata’s? Manutongatea. Who was Manutongatea’s? Kokako. Who was Kokako’s? 

Kaiahi. Who was Kaiahi? Hotumatapu. Was Hotumatapu’s father? Ko Hoturoa [ko te 30 
mutunga tenei no tainui tenei tangata]. [this is the end, this person was from Tainui] 

What tribe was Hua Kaiwaka? [Ko te Waiohua tenei.] [this was the Waiohua.] Who was 

his wife? Kahuwaero. Was she his first or second? First. Was Waitaiki his second wife? 

Hua o Kaiwaka is a different person from Kaiwaka. Waitaiki was wife of Kaiwaka. Who 

was Hua o Kaiwaka’s eldest son by Kahuwaero? Hamatirangi. Who was his wife? 35 
Rangikopua was first. Who was his son by her? Iriaawaka. What other sons did had? 

Kamo, Hino. … his descent come through Iriawaka? Through Hauraterangi by Rangi his 

second wife. … was Hamatangi’s son … Rangimanu? Te Rapoutu … live? At Mount 

Eden. … wofe? Paremata. … Kaiwaka. …. Kaiwaka’s wife? Waitaiki. … is Purehurehu? 

Ngaiwi, Ngatitai, Waiohua. … Ngatipaoa? Yes, through Iriaawaka. … existing tribes? 40 
Ngatitai. … not a Ngatikahu …? […].  

(fol. 136) If Purehurehu is a Ngatipaoa through his mother why are you a Ngatiwhau 

through you mother? ___. Are Ngati Tai and Ngati Poataniwha? Yes, Ngatitai is the root 

[no roto a Toaiwaka a Ngatipaoa]. [Toaiwaka was amongst Ngatipaoa] If Ngatipaoa a 

section of Ngatitai? Yes. Same as Hori Whetuki. If Hone’s is Ngatitaimanawaito, it is the 45 
same, of the Ngatitaihoropohatu is it different.  

By Court.  

Who did you say was Kaiwaka’s father at the Otata investigation? Te Rapoutu. Who did 

you say was his father?  

Rapoutu (first)  50 
|  
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Parematau f = Rapoutu (second)  

|  

Kaiwaka = Waitaki (f)  

[Marginal note: Explanation but not clear!]  

Mr McCormick addressed the Court for Ngatiwhatua.  5 
Mi Gilles addressed the Court for Hetaraka.  

Judgment to be given tomorrow.  

9 December 1866.  

Judgment.  

Claim of Hetaraka dismissed.  10 
 

The decision of the Court was printed in the Daily Southern Cross on 10 December 1866:  
Before announcing a decision, the Court desires to tender its thanks to the counsel retained on either 

side, for the great attention bestowed in this case; and at the same time admit its surprise that gentlemen 

whose previous avocations had not accustomed them to this particular line of conduct should have been 15 
able so greatly to assist in this most important investigation. The Court is also relieved from the feeling 

of heavy responsibility which would have attached, but for the consciousness that both parties to the 

action have been efficiently represented, and the favourable points of the several cases been brought 

prominently forward. The Court considers this to be an additional proof that there is no real mystery in 

native questions – that native claims to land are capable of being brought in orderly fashion before 20 
tribunal known to the law, and of being argued by professional gentlemen who have not previously 

devoted their especial attention to what are ordinarily termed Maori matters. Neither can this Court 

conclude this case without expressing its approbation of the conduct of the natives, who, in large 

numbers, have daily attended here. The conduct of the parties and witnesses confirms the conviction 

that the recognition of the native rights by the Legislature was not made before these people were 25 
capable of intelligently exercising them. It may be ordinarily supposed, setting aside all abstract 

considerations, whether of justice or of political expediency, that what are commonly termed Maori 

matters are of small commercial importance. But the Court cannot forbear observing that in this case 

interests to the amount of tens of thousands of pounds are involved, and, moreover, that principles are 

concerned which will tend either to the settlement or to the continuous confusion of titles involving 30 
enormous values. In the case now being decided, the evidence is so voluminous, and extends over such 

a lengthened period of time, that I cannot, in an ordinary judgment, be reviewed step by step. The Court 

must content itself with simply stating that it has been constrained by the overwhelming balance of 

testimony, and has arrived at its decision unanimously. No weight should be given to the objection 

made by the learned counsel for the opponent that the claimant has been negligent. ‘Vigilantibus, non 35 
dormientibus, leges subservient’ cannot apply to Hetaraka Takapuna. He brought his claim into Court 

as soon as a Court was provided for him. He had no previous remedy but force. The case then appears 

to be this: Hetaraka Takapuna brings into Court a claim supported by exercises of alleged rights of 

Ngatiwhanaunga, Ngatitamatera, Ngatimaru, Ngatipaoa, and Ngatitai. These claims, apparently several, 

are in fact common, and all must be established to make one and complete claim. The union of five bad 40 
claims will not equal the force of one good one. In the judgment of the Court, all these claims have 

entirely failed. They would not have sufficient validity to warrant the putting those tribes in possession 

of unoccupied territory, much less would such claims justified the Court in ejecting other persons from 

an estate which, as is provide to its satisfaction, they have beneficially and undisputedly enjoyed from 

before the foundation of the colony. The only colourable claim set up by Takapuna is that, as a 45 
descendant of the Nga Iwis, and Waiohuas, he is entitled to the possessions of those tribes, of which the 

piece of land in dispute is a portion. The prime question then arises, whether this Court ought to seek 

for ownership at epochs long passed by, concerning which no precise and reliable evidence can any 

longer be secured; or whether, in interpreting these words of the Act – ‘owners according to Maori 

custom’ – it should not limit its inquiry to some definite period, beyond which all claims, save those of 50 
undisputed possession, should be ignored, and at which the title should be taken as fixed? We are of 

opinion that the latter alternative should be preferred; and, being called upon to fix a period, we see no 

reason for not adding the sanction of this Court to the decision arrived at Taranaki, and we fall back 

upon the foundation of the colony in 1840. Genealogies will continue of great value, indeed, of 

necessity for the purpose of discovering the members of a tribe – rarely for the purpose of determining 55 
the properties of a tribe. The Court is at the same time aware that cases might possibly arise in which it 

might be compelled to deviate from this rule of interpretation. But in this case no such necessity arises. 

The acts of ownership or assertions of ownership done or made by the claimant, or by those whom he 
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professes to represent, have been of so trivial and uncertain a nature, that the Court sees not the least 

reason for deviating except in the  

most extreme and exceptional instances. The claim is therefore dismissed by the unanimous judgment of 

the Court. 

5 
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EXAMINATION CONTINUES:  MR MAJUREY 

Q. Thank you Mr Compain, do you have a pen handy? 

A. I do. 

Q. I want to walk through a number of additions you made, if we start at para 

8 and the second line towards the end where it says “home of Hotunui”, 5 

you added “ancestral” before the word “home”?  Can you write that in 

please?  And at paragraph 16, in the third line in the last sentence where 

it says “our hononga”, I think you said “a key hononga”, so write in “a key” 

before “our” or cross out “our” and put in “a key”.  Paragraph 20, in the 

second line towards the middle where it says “and his eldest son Kiwi”, 10 

you added, “not to be mixed up with Kiwi Tāmaki”, so could you write that 

in sir please?  Have you done it, yes.  At paragraph 23 at the end where 

you refer to “Te Uri o Poutukeka”, you’ve added in “that section of them”.  

And finally at paragraph 27, in the third line after “Tipa”, you added “which 

name I carry”.  15 

CROSS-EXAMINATION:  MR WARD – NIL 

CROSS-EXAMINATION:  MS COATES 

Q. Tēnā koe Mr Compain.  Ko Ms Coates tōku ingoa, ko au te rōia mō Te 

Ākitai Waiohua.  I only have a couple of clarificatory questions.  At 

paragraph 21 of your brief of evidence, you talk about Rautao, is that 20 

right?  And if you can just say yes that helps the record. 

A. Yes. 

Q. Kia ora.  And how he took revenge for the killings of Kahurautao and Kiwi 

not Tāmaki? 

A. Āe, kia ora. 25 

Q. Then you go on to say he sacked a number of pā on the Tāmaki isthmus, 

is that right? 

A. Āe. 

Q. And afterwards there was intermarriage that helped assess the infighting 

between them and Te Waiohua? 30 

A. Āe, he tatau pounamu. 

Q. Can you explain “tatau pounamu”? 
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A. A peace, a settling, a peace.  A transfer of greenstone in some 

translations, yes. 

Q. Kia ora.  There are a number of Marutūāhu witnesses including Mr Rawiri 

who just spoke before you that talked about a Marutūāhu tradition of 

raupatu of Waiohua.  Would these attacks on the pā in Tāmaki be what 5 

he was referring to? 

A. Āe, it is my belief so, correct. 

Q. And this is where the language definitions and understanding of tikanga 

concepts become quite important.  What does a raupatu mean to 

Marutūāhu and what effect does it have? 10 

A. In this instance, the raupatu was to seek revenge for the kōhuru and a 

war or a series of war parties were raised and battles ensued.  In this 

case, the anger and the upset of the kōhuru was quelled or ceased by the 

giving of a wāhine by Te Waiohua and Ngāti Tai in the whakapapa 

connection to ease that and to relieve that pain and particularly from 15 

Kahurautao and Kahurautao’s families. 

Q. And in terms of I note in Mr Rawiri’s evidence, he talks about how 

Marutūāhu recognise or continue to recognise the interests of Waiohua 

in central Tāmaki, would you agree with that? 

A. Absolutely. 20 

Q. So in terms of the effect of the particular raupatu that you’re talking about, 

that didn’t extinguish any of the rights, interests or ongoing tikanga-based 

rights of Waiohua in the whenua, did it? 

A. Not at all.  There were many more marriages that occurred after that. 

CROSS-EXAMINATION:  MR WARREN – NIL 25 

CROSS-EXAMINATION:  MR GRAHAM 

Q. Tēnā koe Mr Compain, as is probably apparent I am asking some 

questions on behalf of Ngāti Whātua Ōrākei.  

A. Kia ora. 

Q. Just to help me understand the scope of your evidence Mr Compain, at 30 

the time you prepared your brief of evidence, which is October last year, 
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quite a while ago now, can you let me know what evidence of the plaintiffs 

you had read? 

A. None. 

Q. Okay that’s helpful thank you.  Do I take it that the purpose of your 

evidence as you see it is to set out the whakapapa of Ngāti Whanaunga 5 

in particular? 

A. Ngāti Whanaunga, Ngāti Pāoa, Ngāti Tamaterā and Ngāti Maru and our 

connection to Te Waiohua. 

Q. Would you agree that there is a focus on the whakapapa of Ngāti 

Whanaunga in your evidence? 10 

A. Elements of it, yes. 

Q. Could we just have a look at paragraphs 10 and 11 of your evidence that 

go from page 2 to page 3, you didn’t read those paragraphs.  You refer to 

being advised of certain things by counsel for Marutūāhu, that’s Mr 

Majurey I take it? 15 

A. Āe. 

Q. Did you write those paragraphs? 

A. Kāo. 

Q. Who did? 

A. I’m advised by counsel that someone did but it wasn’t me. 20 

Q. Okay well I take it that that must be right because the same paragraphs 

appear in a number of the witness statements for Marutūāhu.  So I better 

check though, in terms of who wrote the rest of your evidence, was that 

you? 

A. That was definitely me. 25 

Q. Thank you.  Returning to the topic of Rautao at paragraph 21 of your 

evidence, you refer to that.  You don’t give a timeframe for when this 

occurred.  Do you know the timeframe for when this occurred? 

A. My evidence is a whakapapa-based evidence and I use names of 

ancestors to determine time. 30 

Q. Is that a yes you know the timeframe or no you don’t know the timeframe? 

A. Are you meaning timeframes in terms of the Pākehā calendar years? 

Q. Yes? 

A. I don’t know the timeframes, sorry. 
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Q. So you would defer to Professor Belgrave who gives a view on that? 

A. I don’t know whether I’d defer to him but he would come from a particular 

expertise in his Pākehā context of rangahau.  Mine comes from time and 

place marked by ancestors. 

1640 5 

Q. At paragraph 29 of your evidence if we can scroll to that please, you refer 

to Marutūāhu being one of the people of Tāmaki correct?  Sorry do you 

have that paragraph? 

A. Sorry just repeat that – 

Q. It was paragraph 29, it’s also on the screen if that helps.  10 

A. Yes Marutūāhu, I see Marutūāhu mentioned in paragraph 29. 

Q. And you refer to Marutūāhu being one of the people of Tamaki. 

A. Marutūāhu was a whakaminenga, a confederation, a grouping of tribes. 

Q. Well all I'm asking you is if your evidence, that “We are people of the 

whenua and Tāmaki”, are you referring to people of the Marutūāhu 15 

Confederation? 

A. I am. 

Q. Thank you.  I take it when you say including in the claimed lands, the 

2006 RFR lands and the 1840 transfer land you are referring to Tāmaki 

as being wider than that area is that right? 20 

A. I am. 

Q. So what do you define Tāmaki as? 

A. Well the Tāmaki that has been taught to me and what I have seen in the 

historical record is from the Wairoa River to the Te Whau River.  

Q. Thank you.  And then after paragraph 29 and paragraph 30, you say “I 25 

support as I must all the kōrero of my tūpuna as follows.”  You say you 

must support the kōrero of the tūpuna, why do you say must?  

A. All those ancestors that spoke in the early investigations of title – 

Q. I take it that you – 

A. Have left a kōrero that is tied to me by whakapapa. 30 

Q. Do I take it that you wish to honour them by repeating that kōrero?  

A. By supporting their kōrero, āe.  
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Q. I take it you'd accept in the kōrero that you set out in the pages that follows 

you’ve been selective, it’s not a complete list of the kōrero that was given 

at that hearing? 

A. It is a selective, it’s not a complete one, the record I understand it, the 

court has it, the full 1866 and 1868 to 69 minutes, but I put those kōrero 5 

in because those ancestors who spoke represent the width and breadth 

of Marutūāhu and they're all pretty much saying the same thing.  

Q. You state I think, I think it’s paragraph 9 of your evidence that you are a 

mandated negotiator for Ngāti Whanaunga, is that still the case? 

A. Āe, correct, yes. 10 

Q. Perhaps you can help me with this, it’s my understanding that you’ve been 

involved in settlement issues involving Tāmaki for a long time, would that 

be right? 

A. Well I sat at the knees of my elders in 1984, and witness the claims that 

were laid for my whānau, for Ngāti Pāoa, Ngāti Whanaunga and Ngāti Tai 15 

and I've been involved ever since yes. 

Q. So I wasn’t gonna take you back quite that far but I understand that you 

would've had – also had some roles for Ngāti Pāoa at some point? 

A. I have been involved with my tribe Ngāti Pāoa in the days of the 

establishment of the governance, new governance entities of Ngāti Pāoa 20 

and more importantly on the marae, the marae of Wharekawa beside the 

Whakatīwai river, that is a shared marae of Ngāti Pāoa, Ngāti 

Whanaunga. 

Q. Thank you, in part to satisfy a curiosity can we go to a document please, 

if we look up 309.05832, and within the documents if we please go to the 25 

page 309.06148, yes that’s the page in question, if you could blow that 

up please.  Now it may take us nowhere, it may take us somewhere, this 

is a meeting on 15th of march 2005, with Ngāti Pāoa and Ngāti Whātua 

Ōrākei and there is listed from Ngāti Pāoa “T Compain”, would that be 

you? 30 

A. That is me. 

Q. Thank you.  If you look at paragraph number 2 of that document, it states 

there that you're the vice chair for the newly appointed  

Ngāti Pāoa Trust, does that sound right? 
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A. I can't recall that I was appointed the vice chair, might’ve been the  

co-chair but it’s quite a while ago now. 

Q. There are some bullet points attributed to you, you might see if you 

remember those, so the first bullet point is that you would likely agree with 

Ōrākei’s grievances with the Crown do you remember that? 5 

A. Yes I do.  

Q. And the second bullet point notes that regarding land interests in Tamaki, 

Ngāti Pāoa would have some different views regarding  

Mt Wellington rail lands, North Shore and the Fenton judgment, sound 

like something you would've said at that time? 10 

A. Could you just repeat that sorry? 

Q. Just looking at that second bullet point under number 2, with regards to 

the historical land interest in Tāmaki, it – I presume meaning Ngāti Pāoa 

would have different views particularly with regards to Mt Wellington, rail 

lands, the North Shore and the Fenton judgment.   15 

A. Well I see those bullet points but I remember what I said and they don’t 

quite reflect what I said. 

Q. What would you add? 

A. What I would add was, is that from the minutes of the Investigation of Title 

to Ōrākei, 1866 set and the 1868 to ‘69, our ancestors did not agree with 20 

the tuku.  Our ancestors were, their kōrero is their kōrero and we are not 

likely to say anything different with respect to that, that’s what I said at 

that meeting, and I remember the response from Sir Hugh Kāwharu as 

well, which is not recorded there correctly. 

Q. So you're saying that that second bullet point is wrong or it doesn’t capture 25 

everything you said? 

A. It doesn’t capture everything I said. 

Q. Thank you. In addition to being a mandated negotiator for Ngāti 

Whanaunga do you have any other roles? 

A. I have several roles. 30 

Q. And do I take it that since you’ve been involved in treaty issues since 

1984, I was going to say the better part of two decades but it’s more than 

that, that you'd be very familiar with Ngāti Whanaunga tribal history and 

kōrero? 
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A. I am very familiar with it yes.  

Q. Thank you.  Now, by the scope of some questions I'm going to ask now 

I'm not intending to diminish or limit the scope of those historical interests 

of Ngāti Whanaunga but would you agree that parts of the Coromandel 

Peninsula are very important to Ngāti Whanaunga? 5 

A. Parts. 

Q. And the 12 hapū, I understand there are 12 main hapū of Ngāti 

Whanaunga is that right? 

A. There’s 12, there could be more, could be less.  

Q. Might go to another document please, document 327.17882 and just look 10 

at the first page please, so this is the Ngāti Whanaunga deed of 

settlement which is a document I take it you'd be familiar with? 

A. I'm familiar with it, we’re waiting for the Minister to sign it.  

Q. Do I take it that one of those initials at the bottom might be yours? 

A. Yes, T S C, second from the right. 15 

Q. Thank you, if we could go to page 17890, and just at the bottom of that 

page at 1.26 there’s a list of the 12 known hapū of Ngāti Whanaunga and 

then there’s a description of them and their rohe, are you familiar with 

that? 

A. I am. 20 

Q. And just looking at the first one there, for Ngāti Karaua, there’s a 

description of their rohe being ancestral rights across the eastern 

seaboard of the Coromandel with a number of places listed there, south 

from the Hauraki Plains and so on, familiar with that?  

A. Yes I am. 25 

1650 

Q. And that would be true if we go to the next page for the other hapū of 

Ngāti Whanaunga as well? 

A. Yes, correct. 

Q. Since you are very familiar with tribal affairs for Ngāti Whanaunga, would 30 

you be familiar with the website for the Ngāti Whanaunga Incorporated 

Society? 

A. Āe.  The Ngāti Whanaunga Incorporated Society is the current mandated 

body, yes, I’m familiar with the website to a degree, yes. 
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Q. According to that, if I’ve understood the website correctly, the tribal 

headquarters, it might not be the right term but in terms of where the mail 

goes, that’s to Coromandel Town, is that right? 

A. Āe that’s where Te Taniwha resides and has been residing for some time.  

One of our paramount and traditional families, leaders. 5 

Q. If we just have a look at a brief extract from that website, the document is 

349.32749.  So this is an extract from the website, if we just start with the 

photograph.  Now, when I clicked on this, it came up with a heading 

“Manaia Harbour”, would you agree that’s a photograph of the Manaia 

Harbour? 10 

A. I think it is, but more so Te Kouma. 

Q. Okay, but both of those places are in the Coromandel aren’t they? 

A. Yes, they are. 

Q. And has that photograph been chosen because it represents Ngāti 

Whanaunga territory? 15 

A. I think it’s been chosen because the hapū of Ngati Karaua over there and 

that the Taniwha whānau run the website. 

Q. If we could scroll down a little please to the paragraph that starts: “the 

tribal motto”, and just blow that up so that Mr Compain can see it.  So this, 

the immediately preceding paragraph refers to the well-known tribal 20 

saying and then there’s a reference there to the tribal motto of the 

Marutūāhu tribes, refers to the extent of the Ngāti Whanaunga mana 

whenua both shared and exclusive within the geographical context and 

then gives a reference to Matakana in the north and Matakana in the 

south.  So on the basis that it’s set out there that Ngāti Whanaunga has 25 

mana whenua both shared and exclusive, can I just check that’s a 

statement you would agree with? 

A. Shared and exclusive?  Yes, yes I would agree with that. 

Q. And would I be right in thinking that one of the places Ngāti Whanaunga 

holds exclusive mana whenua might be in some of the parts of the 30 

Coromandel Peninsula that we have discussed? 

A. Not only in the Coromandel Peninsula. 

Q. No but in the Coromandel Peninsula? 
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A. Well we don’t call it that, we call it Waiau.  So yes there are parts where 

our hapū resided in the Waiau, yes. 

Q. So in the Waiau, where would you claim to have exclusive mana whenua? 

A. Exclusive mana whenua as Ngāti Whanaunga would be at Te Kouma.  

Would be at Waikawau on the, what is the eastern side of the Waiau 5 

Peninsula, Coromandel and the hapū there, Ramuri.  Te Kouma is 

Karaua.  Whangamatā is Kotinga, Mateawa and Puku and Ngāti Matau 

and Ngāti Tutono.  Coming down towards Thames would be at 

Kauaeranga and a place called Rangiriri, coming towards the plains, the 

Hauraki Plains would be Orongo, and oh I forget the name of the block 10 

on Wai, on the Waihau, coming around towards Pūkorokoro would be Te 

Whenua, wāhi whakahirahira for Ngāti Whanaunga pā site, up to 

Wharekawa, Tapapakanga.  Some sections of the, some parts of the, 

what was known as the Tāmaki block, coming up to across to Waiheke at 

Matuku, coming up to Mangemangeroa which is a shared place, coming 15 

up again to the Tāmaki area to a shared interest with the other tribes, 

Taurarua, heading over to Awataha, to Awataha and then going up 

towards Orewa and Mahurangi.  So there is some shared and exclusive 

areas there. 

Q. So I heard one of those exclusive areas was Te Kouma in the 20 

Coromandel Peninsula.  I’m sorry I did not register which hapū you said 

– 

A. Ngāti Karaua. 

Q. Ngāti Karaua.  So would Ngāti Karaua have ahi kā in that area? 

A. Could you explain to me what you mean by ahi kā? 25 

Q. Well would you say that they have continuously occupied that area – 

A. No. 

Q. – for a considerable time? 

A. No they hadn’t continuous occupied it, it was investigated in the Land 

Court and sections of it were sold or taken for rates purposes and they 30 

got, and they were, and there were many other reasons why that 

occupancy and use right was not available to them. 

Q. But now you say that they hold exclusive mana whenua there? 

A. Again, what is mana whenua? 
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Q. Well, I am looking at what is on your website and I’m asking you about it. 

A. Yeah.  Exclusive in this sense and as written again by the leaders and 

the current mandated body leadership, that exclusive, that exclusive word 

would mean as exclusive as anyone who would then come along and try 

and take it off you.   5 

RE-EXAMINATION:  MR MAJUREY 

Q. Just picking up on that last discussion, when you refer to exclusive or 

what was put to you exclusive and you confirmed the answers you did, 

can you assist the Court with an understanding of what’s the nature of 

those areas that you’ve referred to as exclusive? 10 

A. The nature of those areas are that we have a strong association, strong 

use through our connection to it, our knowledge of our whakapapa to the 

whenua, to those I guess quite distinct places, special places, places 

where we’ve buried our people, places where particular wāhi of 

significance were, they were places that we strongly objected to others 15 

coming along to – but that did not mean that there wasn’t anyone else 

that had an interest in that land, that’s what that means for me. 

Q. And can you assist the Court with the types of activities that are going on 

in those areas? 

A. Today? 20 

Q. Historically? 

A. Historically.  Mostly in context of Ngāti Whanaunga and what has been 

presented to the Court here is a maramataka following our kai, certain 

types of usage where we would move around quite a lot, our State 

Highway 1 was Tikapa Moana.  And so we would shift around according 25 

to the resources available with our other whanaunga.  Often we would 

live there for certain times, there were places where we buried, there were 

places where we would as I say certain forms of kai that we would get 

and gather, depending on the, depending again on the maramataka, yes. 

QUESTIONS FROM THE COURT – NIL 30 

WITNESS EXCUSED 
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KARAKIA WHAKAMUTUNGA 

COURT ADJOURNS: 5.00 PM 
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COURT RESUMES ON FRIDAY 26 MARCH 2021 AT 10.05 AM 

 

MR MAJUREY ADDRESSES THE COURT – NEXT WITNESS’ EVIDENCE 

TO BE READ BY COURT STAFF (10:05:20) 

 5 

IUTITA ESEKIELU (READER) (AFFIRMED) 

 

MR MAJUREY CALLS 

MŌREHU ANTHONY DEAN WILSON (AFFIRMED) 

A. [Reader]: Mr Wilson would like to take this opportunity to 10 

acknowledge our respected fellow negotiators who have passed 

from our realm.  Whaea Ngāneko Minhinnick of Ngāti Te Awa, 

Waiohua;   

Whaea Powai Rameka, Ngāti Whātua Ōrākei; Tahuna Minhinnick, 

Ngāti Te Ata Waiohua and; David Williams, Te Patukirikiri.  Although 15 

gone from our sight you remain in our hearts. 

Q. Yes thank you Madam Reader, can you please begin at the beginning 

first line on page 2 and as I indicated, I will rise from time to time just to 

ask you to take sections taken as read please. 

 20 

MOREHU ANTHONY DEAN WILSON 
EVIDENCE ON BEHALF OF SECOND DEFENDANT 

 

I. INTRODUCTION 
 25 
1. My name is Morehu Anthony Dean Wilson. 
2. I am a descendant of Paoa, eponymous ancestor of Ngāti Paoa, and Tukutuku 
the great granddaughter of Marutūāhu (and granddaughter of Tamaterā). 
3. I descend from Whanaunga the eponymous ancestor of Ngāti Whanaunga; 
third son of Marutūāhu and Paremoehau. 30 
4. I also descend from Te Ngākohua the founding ancestor of Ngāti Maru; eldest 
son of Marutūāhu and Hineurunga. 
5. I claim descent from Tamaterā through Tukutuku, and various ancestors such 
as Matatini, Hura, Te Toki and Pukeko. 
6. My hapū of Ngāti Paoa are Ngāti Hura, Te Urikaraka, Ngāti Kapu and Ngāti 35 
Kauahi. 
7. My hapū of Ngāti Whanaunga are Ngāti Puku, Te Mateawa, Ngāti Rangiaohia 
and Ngāti Kotinga. 
8. My hapū of Ngāti Maru are Ngāti Rautao and Ngāti Tumoana. 
9. The multiple connections within Marutūāhu are common throughout. 40 
10. When I was physically able, I was a Marae kaikorero for our people. 
11. I am a mandated Iwi Treaty Settlement Negotiator for Ngāti Paoa and have 
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held that role since 2011. 
12. I have given evidence previously in this proceeding.1 

 

II. NGĀTI WHĀTUA ŌRĀKEI EXCLUSIVE CLAIM TO CENTRAL AUCKLAND 
 5 
13. I am advised by Counsel for Marutūāhu that Ngāti Whātua Ōrākei seeks four 
Court declarations, summarised as follows: 
i. Ngāti Whātua Ōrākei has ahi kā and mana whenua in the “2006 RFR 
Land” and “1840 Transfer Land” (“Claimed Lands”).2 

ii. When applying its “Overlapping Claims Policy” in relation to the 10 
Claimed Lands, the Crown must act in accordance with tikanga, 
particularly Ngāti Whātua Ōrākei tikanga. 
iii. When developing proposals to include any land within the Claimed 
Lands in a proposed Treaty settlement with iwi who do not have ahi kā, 
the Crown must act in accordance with tikanga, particularly Ngāti 15 
Whātua Ōrākei tikanga. 
iv. In order to comply with tikanga in the above circumstances with an iwi 
other than Ngāti Whātua Ōrākei, the Crown must: 
a. appropriately consult with Ngāti Whātua Ōrākei; 
b. acknowledge Ngāti Whātua Ōrākei as the iwi having ahi kā; 20 

c. decline to include land in a proposed Treaty settlement if there 
is evidence it would unjustifiably erode the mana whenua of 
Ngāti Whātua Ōrākei as the iwi having ahi kā; 
d. decline to include land or recognise an interest in land in a 
proposed Treaty settlement where the land has been the 25 
subject of a gift to the Crown unless Ngāti Whātua Ōrākei, as 
gifting iwi, has provided its consent to the transfer. 
14. I am also advised by Counsel for Marutūāhu that it was confirmed by Ngāti 
Whātua Ōrākei at earlier Court hearings in this proceeding that it effectively 
claims: 30 
a. Exclusive ahi kā/mana whenua over the entire Claimed Lands; and 
b. A right of veto over all proposed Treaty settlement involving any land within 
the “1840 Transfer Land”. 
 
III. NGĀTI PAOA 35 
 
15. Paoa is the eponymous ancestor who came from the central Waikato. His 
parents, Hekemaru of Te Arawa, and Heke-i-te-rangi, of Tainui, are said to have 
also represented many of the major canoes which arrived at Aotearoa during 
the period of Māori migration. 40 
16. It is important to note that both the ancestral canoes of Te Arawa and Tainui 
arrived in Tāmaki Makaurau at approximately the same time. As per custom, 
they carried out customary rites of ritual when arriving in a new land; Te Arawa 
at Te Matā, known as Boatrock north-west of the Auckland Harbour Bridge, 
and Tainui at Horuhoru (Tīkapa), a rocky outcrop north-east of Waiheke Island. 45 
Horuhoru today is in ownership by Ngāti Paoa. 
17. The protocol of naming locations and land features within a Māori context is 
steeped in customary ritual, and provides tribal connection to those places. 
Names of ancestors crewing both ancestral vessels have been given to various 
locations within Tāmaki and the wider district. 50 
18. Paoa had a number of children named Toapoto, Toawhano and Koura, by his 
first wife Tauhākari. Tauhākari was descended from Whaturoto and Huirae, of 
Ngā Iwi; a former tribe of Tāmaki. Whaturoto is recognised as the parent of 
Huakaiwaka (ancestor of Te Waiohua) and Huirae. Ngāti Koura is today 
recognised as an important hapū of Waikato, and have a strong connection 55 
to Ngā Iwi of Tāmaki. 
19. Paoa, however, left his home with Tauhākari at the village of Kaitotehe, 
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adjacent to Taupiri Maunga and bordering the Waikato River. He moved to 
Hauraki where he wed Tukutuku, the daughter of Taharua (as noted, great 
granddaughter of Marutūāhu and granddaughter of Tamaterā). 
20. The children of Paoa and Tukutuku became important ancestors recognised 
by Ngāti Paoa hapū that claimed their names. 5 
21. The descendants of the sons Huruhuru, Tipa and Horowhenua became known 
as Ngāti Huruhuru, Ngāti Tipa and Ngāti Horowhenua. 
22. Two of their daughters, Hinetewau and Hinetera, respectively wed Kapu and 
Korohura; sons of Kaiwhakapae and Taurua of Te Uri o Pou (descendants of 
Poutukeka). The descendants of these marriages between the daughters of 10 
Paoa and Tukutuku; and the sons of Kaiwhakapae and Taurua, became known as Ngāti Kapu and Ngāti 
Korohura. Both Ngāti Kapu and Ngāti 
Korohura are recognised as important Ngāti Paoa hapū, and along with the 
Te Urikaraka hapū, have genealogical links to Tāmaki. The Te Urikaraka hapu 
of Ngti Pāoa are descended from yet another brother of Kapu and Korohura; 15 
Te Whiringa (first born of Kaiwhakapae and Taurua). And another of the 
daughters of Paoa and Tukutuku named Hinemata wed Te Keteiwi. Hinemata 
and Te Keteiwi are the parents of Te Ngaere. Te Ngaere (grandson of Paoa 
and descendant of Marutūāhu) wed Koata, and they are the parents of the 
renowned Kawharu. Te Ngaere also wed Heke-i-te-rangi II, and they are the 20 
parents of Mana-o-te-Rangi. 
 
IV. NGĀTI PAOA AND MARUTŪĀHU 
 
23. Ngāti Paoa is part of the Marutūāhu Confederation of iwi (Ngāti Paoa, Ngāti 25 
Whanaunga, Ngāti Maru and Ngāti Tamaterā) descending from the 
eponymous ancestor Marutūāhu. 
24. In recognising the many Ngāti Paoa connections to the Marutūāhu tribes, the 
following examples affirm the unity of the confederation through a Ngāti Paoa 
lens: 30 
a. Marutūāhu, the ancestor, arrived at Whakatiwai (Hauraki) from Kāwhia, 
probably in the early 16th century. Today, the main house on the marae at 
Whakatiwai is called Paoa/Whanaunga, celebrating two ancestors of the 
Marutūāhu tribes Ngāti Paoa and Ngāti Whanaunga. The name of the main 
house acknowledges the unity of two peoples living together. 35 
b. Marutūāhu married two daughters of Ruahiore. Ruahiore was of Ngā Iwi 
and Te Uri o Pou. He was related to the old people of the Hauraki district, Te 
Tini o Toi, Te Kāhui Ariki, Ngāti Hako, Ngāti Huarere and Ngā Marama. 
c. Whakatiwai is universally recognised within the Marutūāhu Confederation 
of tribes as being the birthplace of the Marutūāhu confederation of tribes - 40 
that is to say that the ancestor, Marutūāhu, along with his two wives 
Paremoehau and Hineurunga, initially lived at Whakatiwai. Whakatiwai is 
where their children were born and flourished, before spreading outward 
within the greater Hauraki. 
d. Today, Whakatiwai is known as the poutokomanawa (central pillar) of Ngāti 45 
Paoa; and it is where our fathers and mothers are buried. Though 
Whakatiwai is located within what is now considered the heartland of Ngāti 
Paoa, Ngāti Paoa still celebrate and acknowledge the mana of 
Marutūāhu. Carvings depicting Hotunui (Marutūāhu's father), Marutūāhu 
and his five sons adorn the Whare Tupuna (Ancestral House) at Whakatiwai, 50 
Paoa stands above the house as the figurehead; while the maihi (barge 
boards) depict the two ancestral canoes of Te Arawa and Tainui. 
e. Meetings held at Whakatiwai by Ngāti Paoa in the 19th century about land 
and other cultural issues were often allocated to Ngāti Tamaterā to host as 
hau kāinga (home people). This is a great honour and reaffirms the kinship 55 
and close relationship between Ngāti Paoa and Ngāti Tamaterā. 
f. The Marutūāhu Confederation often combined to extract utu on, or defend 
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themselves, from others. Marutūāhu traditions record medium-long range 
war expeditions northward usually with Ngāti Maru and Ngāti Paoa allied 
as the leading forces. Examples of the combined forces of Ngāti Paoa and 
Ngāti Maru include battles with Ngāpuhi (Tāmaki and Northland), Ngāti 
Whātua (Tāmaki) and Kawerau ā Maki/Ngāti Rongo (Kaipara). 5 

g. An example of the kinship between Ngāti Paoa and Ngāti Whanaunga is 
exemplified in the gifting of land by Ngāti Paoa to Ngāti Whanaunga in the 
Mahurangi district as a gift of gratitude for Ngāti Whanunga's assistance 
during the conflicts of the late 18th Century. 
h. The great meetings held by Ngāti Paoa during the times of the 19th century 10 
were marked with flags bearing the image of Marutūāhu spearing tui 
(Parson bird) with his here (a long bird spear), symbolic of the arrival of 
Marutūāhu at Hauraki. 
i. At a great meeting held in 1873 at Whakatiwai, a ngeri (chant) was 
composed and performed by Ngāti Paoa to all the tribes of Hauraki. This 15 
ngeri reaffirmed the unity of Marutūāhu and the commitment of Ngāti Paoa 
to the confederation. 
 
V. TIKANGA 
 20 
25. Iwi traditions are the most important information in assessing the relationships 
of iwi with ancestral lands, seas and taonga. 
26. The fundamental principle of tikanga is whanaungatanga – the relationships 
between people and the natural and spiritual worlds are connected through 
whakapapa. It is said that whakapapa (geneaology) is 'he taonga tuia 25 
tāngata' - 'a treasure that binds people'. 
27. When it comes to whenua it is the relationships of the people with the whenua 
and how those relationships have been kept warm that are crucial. 
28. Tikanga is not determined by a fixed historical point in time. The so-called 1840 
Rules (the world as at 6 February 1840) and the propensity to define exclusive 30 
interests has no basis in tikanga. It is certainly not the tikanga of Ngāti Paoa 
and Marutūāhu. We recognise the shared (overlapping) interests of iwi before 
and after 6 February 1840. 
29. I agree with the following findings of the Waitangi Tribunal (Rekohu Report):3 

 35 
“8.5 Conclusions on the Court 
 
We conclude that: 

• The 1840 rules were inimical to custom. They did not allow custom to be seen as it 
actually was. The court also aggrandised conquest and misunderstood the primacy of 40 
ancestral right. The Treaty envisaged that customary interests would be respected 
and protected, but the court’s rules and practice were such that the court was not an 
adequate tool for protecting customary interests. 

30. Exclusive tribal boundaries is a modern concept, alien to pre-Pākehā contact 
Māori. There is no Māori equivalent for the word “exclusive” as that is seen 45 
through a western lens. The Māori phrases “ahi kā roa” / “mana whenua” do 
not equate to exclusivity under tikanga. 
31. I agree with the following findings of the Waitangi Tribunal (Tauranga Moana 
Raupatu) Report: 

“We reiterate that Maori land interests were not a matter of clearly defined boundaries 50 
between groups and that a group could have a particular interest in a place that was some 

distance from its core territory. In listing various groups below, therefore, we do not suggest that 
other groups had no rights within the areas mentioned.” “We also endorse the Rekohu Tribunal’s 
concerns about the use of the term ‘mana whenua’, particularly when it is used to assert that one 
group has exclusive authority within a particular area. Maori custom was characterised by complex 55 
overlapping and intersecting interests, so that, in different circumstances, the interests of one group 
or another might be more significant. The concept of ‘mana whenua’ appears to be a 
nineteenth-century innovation, which confuses the personal or spiritual quality of mana 
with the distinct issue of rights to land.”4 [Footnote omitted] 

32. At an earlier stage in this proceeding, Ngāti Whātua Orākei produced 60 
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evidence from Dr. Williams where he discussed the concept of whenua 
tautohetohe, saying it is only at the boundaries of core tribal areas of interest 
that overlaps may occur and that the proposed Ngāti Paoa and Marutūāhu 
Treaty settlement properties discussed in that evidence are not whenua 
tautohetohe.5 5 
33. The Marutūāhu were a highly mobile maritime people, and in this context the 
"boundaries" of central Auckland include the sea, especially our ancestral 
waters of Tikapa Moana of which the Waitematā are a part. The other thing to 
remember is the location of areas such as Waipapa and Taurarua with the 
original Auckland coastline (before the reclamations). 10 
34. It has been through tauiwi processes (destruction of collective title by the 
Native Land Court, and the more recent Treaty settlements processes) that we, 
Te Iwi Māori, have become so guarded and protective of actual or perceived 
rohe (tribal areas). There are many areas within the 'land coveted by many 
admirers' where multiple iwi have shared customary interests. 15 
35. In the case of the Tāmaki Isthmus, each iwi/hapū has its own traditions of the 
cultural and spiritual relationships with the whenua - the Tūpuna Maunga, the 
various settlements/kāinga, wāhi tapu, and harbours. These accounts are 
supported by iwi/hapū traditions and whakapapa. 
36. The Waitangi Tribunal’s Tāmaki Report outlined some of the limitations in 20 
determining tribal interests in Auckland, for example:6 

“… unlike many other parts of the country that were intensively occupied by Māori, 
most land blocks did not go through the Native Land Court in the nineteenth century, 
and neither has the Tāmaki isthmus been the subject of a district inquiry by the 
Waitangi Tribunal. Compared with the usual situation, therefore, we have here less 25 
information about the occupation of the area by Māori in pre-contact times, and also 
about the effects of colonisation.” 

37. The reference to the absence of a Tribunal district inquiry for Tāmaki Makaurau 
is significant. This stands in contrast, for example, to the district inquiries for the 
Kaipara, Hauraki and Tauranga Moana. The Tribunal’s Ōrākei Report has 30 
obvious limitations, such as that inquiry did not assess tribal interests outside the 
individual land block involved (certainly not the huge area covered by the 
exclusive Ngāti Whātua Ōrākei claim); did not include all the other iwi of 
Tāmaki; and did not involve any testing of the evidence given on behalf of 
Ngāti Whātua Ōrākei by all the other iwi of Tāmaki. 35 
38. The Tāmaki Report also stated:7 

“… The best source of information on custom will often not be found in a historical 
report, but in a conversation with matatau Māori, whose scholarship is grounded in 

whakapapa.” 

39. A similar theme is reflected in Professor Stone's 1992 report for the Crown 40 
Congress Joint Working Party. While his work relies heavily on the flawed 1868 
Fenton judgment on the Ōrākei Block (which I discuss below), even Professor 
Stone recognised the complexity of tribal interests in Tāmaki Makaurau: 
“The constant struggle for the tāonga of the isthmus, material and spiritual, and the 
warfare it provoked gave Tāmaki-makaurau a unique tribal character. Nga iwi o 45 
Tāmaki, the tribes of Tāmaki, though remaining as entities had land holdings subject 
to constant change. Ngāti Whātua, Ngāti Pāoa, Kawerau, Ngāti Tai, and Te Akitai – 
each had relatively defined areas generally undisputed, but when it came to the 
central isthmus, conflicts could develop. Some continue today. That is why 
Tāmaki’s past has not moved completely out of politics into history.” 50 
[Emphasis added] 

40. Ngāti Paoa and Marutūāhu are iwi of the Tāmaki Isthmus as is Ngāti Whātua 
and we celebrate our shared histories – good and bad. It is the same with our 
whanaunga of the Wai-o-Hua tribes. 
41. I humbly acknowledge the Ngāti Whātua Ōrākei leaders giving evidence in 55 
this case and the recounting of their histories, whakapapa and tikanga. That is 
an essential part of being Māori. 
42. I also acknowledge the Ngāti Whātua Ōrākei evidence referencing the 
writings of Sir Hugh Kawharu who was a respected repository of the traditions 
of Ngāti Whātua. 60 
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43. However, Dr Williams advocates a higher recognition:8 

“29 … I regard Sir Hugh’s work as an (if not the) authoritative source on many of the 
matters in issue in this claim.” 

44. We acknowledge the affection Dr Williams has for Sir Hugh and their close 
working relationship, especially during the Ngāti Whātua Ōrākei Treaty 5 
settlement negotiations. However, with the utmost respect to Sir Hugh, his 
account of history is not the same as the Ngāti Paoa account of history for the 
Tāmaki Isthmus. Likewise, for the iwi of the Marutūāhu Confederation. That does 
not mean our respective traditions are superior or inferior to the other, they are 
just different. We each hold to the tikanga that has been passed down to us 10 
from our respective old people. 
45. While discussing Dr Williams it is relevant to repeat some of my earlier evidence 
in this proceeding. It is correct that Dr Williams has done some work for Ngāti 
Paoa in the past,9 however that did not bestow on him any status as an 
authority on the customary rights and interests of Ngāti Paoa, including in 15 
Tāmaki Makaurau. He has clearly aligned himself during his career to Ngāti 
Whātua Ōrākei as is his right. 
46. One of the fundamental examples of a difference in our histories is the Ngāti 
Whātua story that Ngāti Paoa first settled in Tāmaki on the basis of a wedding 
gift for land at Tauoma (Panmure). This is what Ngāti Whātua Ōrākei say: 20 
“51 Te Tahuri and Tomoāure gifted Tauoma (Panmure) to a relative of Te Tahuri, 
Kehu. Kehu’s husband was Te Putu of Ngāti Paoa. This is the arrival of Ngāti Paoa 
to Panmure, around 1780. At that time Tuperiri was living at Maungakiekie (One 
Tree Hill). Te Tahuri and Tomoāure were living at Māngere and Āwhitu. 
Tarahawaiki and Mokorua were living at Māngere, Puketāpapa and Āwhitu at 25 
times, and on the Waitematā at other times. Paewhenua and Whakaariki were 

living on the Waitematā.”10 

“83 The following sets out some idea of the probable sequence of events in the latter 
half of the 1700s with only approximate dates, from Tūhaere’s narration. Various 
details are gleaned from Fenton and Smith. 30 
83.1 In 1780, a tuku whenua of Tauoma (Panmure) was made by Tomoaure 
and his wife, Te Tahuri, to a young female relative Kehu who was 
married to a man from Ngāti Hura, a hapū of Ngāti Pāoa. This was 
predicted to cause future quarrels.”11 [Footnotes omitted] 

47. This is not the tradition of Ngāti Paoa and Marutūāhu. 35 
48. Our tūpuna first heard of this story from Ngāti Whātua witnesses at the Ōrākei 
Block hearing in 1868, for example Apihai Te Kawau12 and Warenga Hengia.13 

49. However, the wedding gift story was rejected by our tūpuna, for example: 
Haora Tipa Koinaki (Ngāti Paoa/Ngāti Hura)14 

“Tauomo belonged to Kehu. It was not given to her but it belonged to her from her 40 
ancestors. She was a Waikato woman. I do not know if she was a daughter of Te Horetu. 
I did not see Te Patu come to Mokoia and Mauinaina. I had lived at no other place than 
Mokoia before the pa was built. I lived there till I was a young man then I went to 
Whakatiwai. I know Apihai Te Kawau. He is N. Whatua also Waikato and Te Tao. Also 
Ngaoho Taurmo was not given to Te Kehu that I am aware but I have heard of 45 
the proverb by Te Puhi “If Te Kehu each drank of the juice of (folio 116) tutu 
they would be drunk”. There would be enmity between them. That was said at 
Big Muddy Creek when Te Kehu went to visit Teori. Te Puhi was Patene’s father. 

The cause of this proverb was not the gift of Taurmo to Kehu. The cause was on 
account of their seeing each other and making peace. The peace was on account of 50 
Rangimatarutu. The battle was between Waiohua and N. Paoa. I was defeated there. That 
was not before Kopiro’s time. I did not see it. At the time of the building of the pa at 
Mokoia N. Pao occupied the land commencing at Mauinaina to Mangere, Wharekau thence 
to Orakei to here where we are. They had land at Whakatiwai and Pukorukoru.” [Emphasis 
added] 55 
Tamati Otuhu (Ngāti Paoa/Ngāti Hura/Matikiwhao)15 

“The land of Ngaiwi it is said were over on the other side on the Manukau and Mangere. 
Waiohua were destroyed by N. Whanaunga, N. Maru, N. Paoa in former times. I never 
heard of Te Taoa and N. Whatua killing Kiwi and Ngaiwi. That was how they got possession 
of Mangere. I remember the taking of Mauinaina. I had not lost the use of my legs then. 60 
I was at Mokoia before the time of Hongi. N. Paoa were living there only. I had cultivations 
at Orakei belonged to N. Hura but I and my father did not cultivate there (folio 135). I 
saw the cultivations of N. Hura at Mokoai and Okahu before the time of Hongi. I was at 
Mokoia at the time of Kopuio’s attack. I saw Apihai there. I do not know why they came. 
I also know Apihai took part in the fighting. I never saw Kehu but I have heard of her. 65 
I have heard her descendants speaking about her. N. Paoa had possession of 
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Mohois and Mauinaina because of our ancestors, became the the land of N. Paoa 
on account of conquest.” [Emphasis added] 
Harata Patene (Ngāti Paoa/Ngāti Hura)16 

“I know something about Te Kehu the wife of Te Putu. She was one of my 
ancestors. Te Putu belonged to N. Paoa and Tamatua. Te Kehu was Waikato hapu of N. 5 
Mahutu. Nahia was her mother. Hihikaura was her father. She was a sister of Kahuri as 
seen from a Waikato point of view. Kehu was my grandmother. Kehu’s daughter was 
Hepera Waroa my mother. Te (blank) was Ikauroa. Ikauroa was Kene. I never heard 
of the gift of land at Mauinaina to Te Kehu.” [Emphasis added] 

50. Why would our tūpuna need a “wedding gift” to establish in the Tāmaki Isthmus 10 
when we had our own raupatu tradition with the Wai-o-Hua tribes; we were 
located in the eastern side of the Isthmus (Tīkapa Moana - Waitematā) and Ngāti Whātua were 
located to the west (Manukau); and Ngāti Paoa and 
Marutūāhu were never conquered by Ngāti Whātua. It is clear from the 
evidence given by Haora Tipa, Tamati Te Otatu and Harata Patene that we 15 
did not. In fact, one would surmise that Harata Patene (as Te Kehu's 
granddaughter) would no doubt have been very intimate with the context 
around the 'gift'. 
 
VI. NGĀTI PAOA AND MARUTŪĀHU IN TĀMAKI MAKAURAU 20 
 
A. Marutūāhu come to Tāmaki Makaurau 
51. Ngāti Paoa and Marutūāhu were living in Tāmaki as a result of three significant 
events. 
52. One was triggered by the death of Ūreia (the taniwha of Marutūāhu), slain by 25 
Te Wai-o-Hua at Manukau. A retaliatory attack carried out by Marutūāhu 
forces proved devastating. 
53. Ūreia frequented the waters of Te Waitematā, and in particular would scratch 
his back at a rock known as Te Roūtu o Ūreia (or in some dialects Te Rōtu o 
Ūreia), situated below Te Okā Pā, Point Erin. As noted, the naming of tohu 30 
whenua (landmarks) is steeped in customary traditions and the naming of this 
wāhi tapu reinforces the relationship of Marutūāhu with central Auckland. 
54. Another event involved Kapetaua, founding ancestor of the Te Patukirikiri tribe, 
whose descendants have very close ancestral links with Ngāti Paoa, Ngāti 
Tamaterā and Ngāti Maru. He led an attack directed at one particular chief, 35 
and in his pursuit to avenge a past wrong, Kapetaua and his followers 
defeated many Pā within Tāmaki, including at Onepuwhakatakataka (Hobson 
Bay). 
55. The third, and most significant, was the utu for the murders of the Ngāti Maru 
rangatira Kahurautao (grandson of Marutūāhu and son of Te Ngākohua) and 40 
Kiwi (son of Kahurautao) killed by Te Wai-o-Hua. Of particular note is the siege 
and slaughter that occurred at Maungawhau (Mt Eden) for it was considered 
that they were the main protagonists in the murders of Kahurautao and Kiwi. I 
would point out that Kahurautao's wife, Hinetera, is the sister of Tukutuku; 
Paoa's wife. Paoa and Kahurautao being brothers in law. 45 
56. These retaliatory attacks carried out by all the Marutūāhu Iwi brought 
Marutūāhu to Tāmaki Makaurau. 
57. Whakapapa links to Tāmaki are reflected in the names of the Ngāti Paoa 
rangatira who resided there during the 18th and 19th centuries. Ngaromania, 
Rongomaurikura, Te Putu, Nohowaka, Uehoka, Hikamokai, Ngarokiteuru, Te 50 
Hinaki, Te Tata, Kohirangatira, Te Aho, Te Rauroha, Haora Tipa Koinaki, Patene 
Puhata, Kahukoti; are all descendants of Poutukeka, ancestor of Huaokaiwaka 
(of Te Waiohua). Indeed, so too are the renowned Te Haupa, Te Waero and 
Pokai - all of Ngāti Paoa and Marutūāhu with ancestral links to Tāmaki. 
58. Ngāti Paoa lived in many Pā and Kāinga in Tāmaki through the 18th and 19th 55 
centuries to the time of the battles with Ngāpuhi at Mauinaina and Mokoia in 
1821-1822. Including, at Maungauika (North Head), Takarunga (Mt Victoria), 
Kiritai (Takapuna), Ōkā (Pt Erin), Te Tō (Victoria Park), Maungawhau (Mt Eden), 
Pukekawa (Auckland Domain), Waipapa and Taurarua (Parnell), Waitipinaki 
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(Kohimarama), Whanganui (Kohimarama), Mauinaina (Glen Innes), Mokoia 
(Panmure) and Otāhuhu. Each of the Marutūāhu Iwi either had their own 
settlements and cultivations at these places or would live with us at different times, including in the 
coastal areas during the annual seasonal harvesting of 
fish (especially sharks) and marine mammals. 5 
59. Tutewana, a historian of Ngāti Paoa and Ngāti Whanaunga, recorded by 
George Graham, refers to a sentinel's song that was sung atop the pallisades 
of Mokoia and Mauinaina. The song refers to the shag that alights at Tahuna 
Torea and flies to Waipapa, indicating that people were approaching the twin 
citadels of Mokoia / Mauinaina. Tutewana states that Waipapa is indeed at 10 
Mechanics Bay. Metaphorically, the analogy of birds flying from Tahuna Torea 
to Waipapa is significant as it affirms the relationship of the people of Ngāti 
Paoa and Marutūāhu with both landmarks. 
60. Marutūāhu tradition also includes Ngāti Whanaunga claiming and harvesting 
a beached whale near Tokaroa - Te Ara Pekapeka a Ruarangi (Meola Reef) 15 
in the upper Waitematā. The whale was seen by them from their settlement at 
Onetaunga (near Kauri Point). This narrative is connected with an heirloom 
named 'Te Korotini', created from the skeletal structure of the whale, and 
associated with the times of Te Wharetuoi, an ancestor of Ngāti Whanaunga. 
61. Dr Williams in previous evidence in this proceeding (citing the writings of Sir 20 
Hugh17) says:18 

“25 In about 1740, three different groups (Te Tāoū, Ngā Oho and Te Uringutu) settled 
in Tāmaki Makaurau within the areas of the North Shore, Waitematā Harbour and 
Manukau Harbour through raupatu (conquest). Ngāti Whātua Ōrākei is a 
contemporary hapū arising out of that raupatu. Following the 1740 raupatu, Ngāti 25 
Whātua Ōrākei were “masters of the isthmus”.” [Footnote omitted] 

62. As shown in the above traditions, the final sentence of that extract is not the 
history of Ngāti Paoa. 
63. Another of our traditions involves Ngaromānia, a Ngāti Paoa chief, who was 
living at Te Pupu o Kawau, a pā on the Tāmaki River, after the “1740 raupatu”. 30 
64. The pā of Ngaromānia at Tāmaki is important as his death at the hands of 
envious relatives was avenged by his nephew, Te Mahia. This utu was recorded 
as occurring some years prior to Cook’s arrival in the Endeavour at Whitianga 
in 1769. Thus, Ngaromania was in occupation in the Isthmus after 1740. 
65. Also, as noted, the Te Taoū (Ngāti Whātua) raupatu was over Te Wai-o-Hua, 35 
not Marutūāhu. Ngāti Paoa and Marutūāhu were never conquered by Ngāti 
Whātua. 
66. Ngāti Paoa, in the 18th century through to the signing of the Treaty of Waitangi 
in 1840, engaged in a number of battles within the Tāmaki district against 
neighbouring iwi, and invaders from outside the district. The fact is that these 40 
battles record the presence of Ngāti Paoa in the Tāmaki isthmus. 
67. Dr Williams went on to say in his previous evidence:19 

“26 In the years between the 1740 raupatu and the signing of the Treaty of Waitangi, 
Ngāti Whātua Ōrākei’s mana whenua and ahi kā within the Tāmaki Isthmus was 
challenged unsuccessfully by a number of iwi, including Ngāti Paoa, seeking to 45 
extend their rohe into Tāmaki Makaurau (including the 2006 RFR land).” 

[Footnote omitted] 

68. The reference to “unsuccessful challenges” is quite an unfortunate statement 
when it is remembered that many ancestors of both Ngāti Whātua Ōrākei and 
Ngāti Paoa were killed in these conflicts. 50 
69. Sir Hugh Kawharu referred to alliances which were made by Ngāti Whātua 
Ōrākei with Waikato and Ngāti Paoa.20 In our traditions, these were made by 
Ngāti Whātua to secure military protection from outside threats. 
70. This does beg the question why would Ngāti Whātua enter into such alliances 
if their mana whenua and ahi kā were challenged unsuccessfully and they 55 
were “masters of the isthmus”? 
71. The Ngāti Whātua Ōrākei evidence includes the following claim:21 

“59 Ngāti Paoa also fished at Waitematā with Ngāti Whātua Ōrākei and the two iwi 
often shared fishing stations. However Ngāti Paoa was able to fish there because 
Ngāti Whātua Ōrākei gave them permission to do so. It was considered theft if 60 
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an iwi fished around the isthmus without Ngāti Whātua Ōrākei’s permission. 
[Footnotes and references omitted] 

72. Again, that is not the history of Ngāti Paoa and Marutūāhu. Our people did not 
need the permission of Ngāti Whātua or any iwi to be in our ancestral waters, 
especially given the source of our relationships with the Tāmaki Isthmus. While 5 
we did share locations for resource gathering in the Isthmus with Ngāti Whātua 
that was through mutual recognition. 
73. Ngāti Paoa traditions inform us that Te Matā (Boat Rock) in the Waitematā was 
considered as a boundary marker to Ngāti Paoa. Paoa himself being a 
descendant via male lineage directly from Kahumatamomoe who performed 10 
rites of entry to a new land at Te Matā. The rock was given another name (Nihokiore), 
after an incident when a party of Ngāti Paoa fisherman were attacked 
by Ngāti Whātua, during a period of unrest between our respective Iwi. Those 
who survived were captured, bound and left on the rock to succumb to the 
incoming tide. This event consolidated Ngāti Paoa's connection to the 15 
landmark and its vicinity. 
74. Indeed, and as discussed below, our traditions are that Ngāti Whātua came 
to establish and consolidate settlement at Okahu and Ōrākei after seeking the 
consent of leading Ngāti Paoa / Marutūāhu rangatira. 
B. Te Hokinga (The Return) 20 
75. Following the devastating musket war years, the Ngāpuhi attacks on Ngāti 
Paoa and Marutūāhu (Tāmaki Isthmus) (followed by their attacks on Ngāti 
Maru and Marutūāhu (Totara)) and then Ngāti Whātua (Kaipara), the 
Marutūāhu Iwi (including Ngāti Paoa) and Ngāti Whātua moved inland to the 
Waikato in relative safety from the then superior access of Ngāpuhi to muskets. 25 
76. Subsequently, peace between Ngāpuhi and Ngāti Paoa (and Marutūāhu) 
was secured when Hongi Hika visited Te Rauroha, and Tangiteruru, at different 
locations in the Waikato. That peace was further consolidated when Patuone 
of Ngāpuhi, married Takarangi of Ngāti Paoa (and Marutūāhu). 
77. The Marutūāhu Iwi were the first to return permanently to their former lands 30 

(Hauraki, Gulf Islands, Tāmaki and Mahurangi) around 1830. 
78. Ngāti Paoa and Marutūāhu returned to renew their relationships with the 
Mahurangi, Gulf Islands and Tāmaki Makaurau, including the Isthmus. These 
relationships were detailed in the evidence given by the Marutūāhu rangatira 
at the Ōrākei Block hearings in the 1860s. 35 
79. Ngāti Whatua returned to the Manukau around 1835 under the protection of 
Waikato-Tainui. 
80. Following various acts of aggression in the early years of the 1830s, a peacemaking 
meeting was held between Waikato and Ngāti Paoa/Marutūāhu at 
Puneke (Bucklands Beach) in 1835. Present at this meeting was Te Wherowhero 40 
of Waikato (later to become Māori King), Kaihau of Ngāti Te Ata, Uruamo and 
Whatarangi of Te Uringutu, Kahukoti of Ngāti Paoa and the old warrior chief 
Taraia Ngākuti of Ngāti Tamaterā and Ngāti Maru. The presence of Taraia is 
significant in that he, along with Kahukoti, were representative of the 
Marutūāhu Confederation. 45 
81. Uruamo and Whatarangi requested approval to move to Orākei. Kahukoti 
replied “presently”. This was the first such engagement in reaching an enduring 
peace pact, and the considered reply of Kahukoti was as a result of purposely 
taking the time to resolutely achieve that peace. 
82. In all, peace meetings between the iwi of Tāmaki were held at Puneke, 50 
Otāhuhu, Orere and Okahu Bay. These meetings primarily consisted of 
representatives of the ancestors of todays' Ngāti Whātua Orākei, Waikato and 
Ngāti Paoa/Marutūāhu. 
83. The second peace meeting was at Otāhuhu, when Te Kanawa of Waikato 
astutely stamped the ground in front of Kahukoti, and remarked “Give me our 55 
mutual woman”, to which Kahukoti replied “it is well”. 
84. The words of Te Kanawa referred to Tāmaki as a woman, admired and 
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coveted by many, without binding ties to any single entity. The use of 
metaphors and natural analogies within Māori dialogue is considered esoteric 
and contributes significantly to the weight of influential and appreciated 
dialogue. Kahukoti recognised the significance of Te Kanawa's words and 
agreed. Present also at this meeting were Patuone of Ngāpuhi and Te 5 
Wherowhero - two influential leaders representing two powerful tribes. 
85. A third peace meeting was held at Orere when a party led by Uruamo arrived 
bearing gifts and intent on resuming the discussion of moving to Ōrākei. 
Uruamo asked of Kahukoti, “are you not willing that we should kindle our fires 
at Orākei”?, to which Kahukoti replied “it is well, kindle the fires for us.” 10 
86. The carefully considered reply from Kahukoti encouraged inclusiveness, as in 
the days of our ancestors, inclusivity enhanced the authority of the speaker. 
87. The final peace meeting brokered between Apihai Te Kawau (Ngāti Whātua), 
and Patene Puhata and Haora Tipa Koinaki (of Ngāti Paoa) occurred in 1841 
at Okahu Bay. Patene Puhata and Haora Tipa Koinaki led a contingent of 600 15 
Marutūāhu to Ōkahu Bay, and placed gifts symbolising Ngāti Whanaunga 
Chiefs who had perished in a surprise attack at Whakatiwai. The gifts were 
accepted and peace was finally concluded among the tribes. 
88. This is how our respective peoples returned to Tāmaki Makaurau. 
89. I have seen the following statement from evidence given for Ngāti Whātua 20 

Orākei in another court case: [MW 1] 
“7. Nearby at Te Wai o Taikehu (St Georges Bay - Parnell), Apihai Te Kawau the 
principal Ngāti Whātua Rangatira from 1820 to his death in 1869 escorted a party 
of Ngati Paoa to settle there following a peace ceremony held at Okahu Bay in 
1839.” 22 25 
90. As shown above, this is a tradition not accepted by Ngāti Paoa and 
Marutūāhu. However, we do acknowledge the mutual respect afforded by 
Apihai Te Kawau to Ngāti Paoa and Marutūāhu. Our traditions inform us that 
Ngāti Paoa and Ngāti Whanaunga dwelled together at Taurarua. 
91. This background is important to the disputed claims over the Orākei Block at 30 
the Native Land Court hearings in the 1860s. 
92. At the second hearing, Haora Tipa Koinaki of Ngāti Paoa, in giving his reasons 
why he (Ngāti Paoa) had staked a claim in the Orākei Title Investigation when 
asked by the Court why he had not objected to Ngāti Whātua living there 
previously replied: 35 
“By Court … Were you restrained from taking possession all this time from fear of 

Waikato? We could not spring over the word of Kohikoti [Kahukoti] as he was the 
chief man of our tribe. 

Why are you doing it now? On account of their claiming entire possession of the 
whole of the land. I know nothing about Whakapapa’s I have heard Kiwi’s name 40 
mentioned. I know nothing of Kiwi’s invasion. It was Kohikoti’s word not fear of 

Waikato that restrained N Paoa. (folio 124). [Emphasis added] 

93. Ngāti Pare are regularly referred to within statements during the Land Court 
hearing as a hapū of Ngāti Paoa. They are variously described as cultivating 
and settling on lands within the central isthmus. Ngāti Pare have strong links to 45 
Te Akitai, Patukirikiri, Ngati Tamaterā and Ngāti Paoa. Hetaraka Takapuna 
explaining that the connect with Ngāti Paoa was through the marraige of 
Hinerape to Te Toki; the patriarchal grandparents of Te Putu. 
C. Te Tiriti o Waitangi 
94. Dr Williams offers the following opinion on the writings of Sir Hugh as to the status 50 
of Ngāti Whātua Ōrākei as at 1840:23 

“32 In my expert opinion, Sir Hugh Kāwharu correctly stated that Ngāti Whātua 
Ōrākei were the “masters of the isthmus” in 1840 and accordingly exercised the 
authority now encapsulated in the expression ‘mana whenua’ over the Auckland 
isthmus at that time.” [Footnote omitted] 55 
95. Sixteen Ngāti Paoa chiefs signed the Treaty of Waitangi sixteen days before 
Ngāti Whātua signed on 4 March 1840. 
96. Ngāti Paoa signed the Treaty at Karaka Bay, St Heliers - close to downtown 
Auckland by waka. A further six Ngāti Paoa chiefs signed the Treaty of 
Waitangi on 9 July 1840, also at Karaka Bay. The Ngāti Paoa chiefs were also 60 
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of Ngāti Maru, Ngāti Tamaterā and Ngāti Whanaunga whakapapa. 
97. Ngāti Whātua signed the Treaty at the Manukau Harbour, with the exact 
location not clear. Professor Claudia Orange considers it was probably on the 
southern shore at Awhitu (the local CMS Missionary who arranged the meeting 

lived at Orua Bay). That is some distance from downtown Auckland by waka. 5 
Dr Williams adds that when the Ngāti Whātua chiefs Apihai Te Kawau, Te 
Reweti and Te Tinana marked the Treaty of Waitangi on 20 March 1840, “Ngāti 
Whātua Ōrākei had mana whenua through ahi kā in Tāmaki Makaurau.”24 

99. I am not aware of any truly independent primary evidence showing Ngāti 
Whātua living at Maungakiekie, Okahu, Onehunga or Waipapa as at 6 10 
February 1840. 
100. At this time, Ngāti Paoa also had mana whenua and ahi kā in Tāmaki, as 
recounted, for example, by the many witnesses on behalf of the Marutūāhu 
claim at the Ōrākei Block hearings. The same can be said by Ngāti Whātua 
Ōrākei about truly independent primary evidence but that is the point, we 15 
both hold dear to our respective tribal traditions. 
D. 1840 Transfer Land 
101. Several Ngāti Whātua Ōrākei witnesses in this proceeding discuss the “1840 
transfer land.” 
102. This transaction (Deed of Purchase No 206) was executed on 20 October 1840. 20 
The English translation of the deed states: 
“Listen all people to this Book written by Kawau, Tinana, Reweti Tamaki and other Chiefs 
of the (tribe) Ngatiwhatua on the one side by George Clarke Protector of the Aborigines 
for the Queen of England on the other side they have consented to give up to sell a portion 
of land to the Queen of England for ever and ever (for whatever purposes Her Majesty 25 
may deem right). The Boundary of the said piece of Land we have now sold is this—The 
Boundary to the North is the River of the Waitemata from the River named Mataharehare 
reaching the River called Opou and from the extremity of Opou in a straight line to Maunga 
Wau up to the rise or extremity of Mataharehare and from the extremity of Mataharehare 
up to the River of Waitemata the extent of this piece of land is this Three Thousand acres 30 
more or less. The payment for the said Land is this Fifty Blankets, Fifty Pounds of Money, 
Twenty trowsers, Twenty shirts, Ten waistcoats, Ten caps, Four Casks of Tobacco One box 
of pipes One hundred yards of gown pieces Ten iron pots One bag of sugar One bag of 
Flour Twenty Hatchets. This writing with our signatures in this book is true signed by us 
on the Twentieth day of October in the Year One Thousand Eight Hundred and forty of our 35 
Lord.” 

103. Ngāti Whātua Ōrākei witnesses in this proceeding discuss this transaction and 
say it was a tuku and not a sale, and emphasise some of the language in the 
reo version of the deed such as “utu”: 
“ko te utu mo taua wahi wenua koia tenei E rima tekau Paraikete e rima tekau Pauna moni 40 
e rua tekau o nga Tarautete …”. 

104. Other reo in the deed is also relevant: 
“kua whakaae mai ratou kia tukua kia hokona tetahi kotinga wenua kia ahatia kia ahatia 

ranei mo te Kuini o Ingarani oti tonu atu. Ko te Kaha o taua kotinga wenua kua nei te hoko 
e matou koia tenei ko te kaha ki te Nota ko te awa o Wai te Mata …”. 45 
105. Key words there include: whakaae – consent; hokona - sell or exchange; and 
oti tonu atu – for ever and ever. 
106. Our traditions are that Ngāti Paoa also received payment for lands in the “1840 
Transfer Land”. 
107. At the Second Ōrākei Block hearing, evidence was given that Ngāti Paoa 50 
received payment from the missionary Rev George Clarke (who was involved 
in purchasing land for the colonial Government) for land at Mataharehare (St 

George’s Bay): 
Haora Tipa Koinaki (Ngāti Paoa/Ngāti Hura)25 

“After the peace making at Otahuhu I came up to Matahurhue. N. Paoa then received 55 
goods from Mr Clarke for their land about Auckland. It was the time Rewha and others 
were here about Maketu’s murder. Te Tao had never lived at Orakei Okahu and 
Whakatakakaka before the peace making at Otahuhu (folio 123).” 
Tamati Otuhu (Ngāti Paoa / Ngāti Hura / Matikiwhao)26 

At the time of the peace making at Okahu Te Tao and some of our people were (folio 138) 60 
living there. That was the first time I had been there after Hongi Mohi to Poatua N. Pau 
and his people were living there. I remember Mr Clarke giving N. Pao St Georges Bay in 
payment for land at Marimai pa and Mokoia. The boundaries of that land are Maiunaina, 
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Mokoia, 
I know the payment we got. Blankets, shirts, trousers, coats, 2 casks tobacco and £180. 
Before that Kahikotu had sold land between that and Wanganui. Both of these sales were 
before the peace making with Apihai. After the peace with Apihai N. Oaoa came up to St 
Georges Bay. Mr Clarke gave N. Paoa payment then. I was there, it was for Tamaki and 5 
this place (Auckland). That was the time Ngapuhi were here about Maketu’s murder. 
Matenga Ngaupara (Matiawa/Ngāti Whanaunga) 27 

“I came with H. Tipa’s party to the peace making at Okahu. After that we came to 
Mataherehere (St Georges Bay). N. Paoa at that time received payment for land from Mr 
Clarke. I saw them get it. 10 
… 
I saw N. Papa receive payment for land when at Mataherehere. The land was from 
Taurauru to the Whau. N. Paoa chiefs were (folio 167) there. The only boundaries given 
at that time were from Taurauru to the Whau. there was no mention made of inland 
boundaries. I do not know whether anyone went to point out the boundaries.” 15 
108. At the First Ōrākei Block hearing, evidence was also given by Hetaraka 
Takapuna:28 

“The second purchase was the government purchase of the site of Auckland. It was sold 
by Ngatipaoa. I know the second payment was small because Ngatipaoa stand at 
Mataharehare at the time. I don’t know who got the first payment. I got none of the 20 
payment … I heard that Tamaki had been sold. I received some of the goods in payment 
and three … pounamu …”. 

109. Dr Williams in his previous evidence in this proceeding takes issue with these 
traditions and attempts to discount the evidence of our tūpuna.29 First, on the 
basis of Fenton’s rejection of them in his 1868 Ōrākei Block judgment, Second, 25 
because, he says, the Crown payment was due to its recognition of the Ngāti 
Paoa customary interests at Mauinaina and Mokoia. That is wrong. As 
recounted by our tūpuna, it was provided because of our interests at 
Mataharehare. That it may have been negotiated during the Kohimarama 
Block transaction process does not alter that fact. 30 
110. Dr Williams also notes the Mataharehare payment to Ngāti Paoa occurred 
after the October 1840 Deed of Purchase. To the extent Dr Williams is raising 
that as an issue, I note that successive Crown purchases over the same land is 
not uncommon in the history of Ngāti Paoa and Marutūāhu, for example the 
successive Crown transactions with various tribal groups for the Mahurangi 35 

Block and Te Puna-Katikati Blocks. 
E. Ongoing tensions and contests 
111. Relationships between the tribes ebbed and flowed in the decades following 
the signing of the Treaty. 
112. A major clash occurred in 1851 when a contingent of Marutūāhu, and Ngāi 40 
Tai, at Waipapa demanded redress for the ill treatment of a Ngāti Paoa 
chieftain named Hoera Whareponga. This event was termed 'The Ngāti Paoa 
invasion', but actually involved the Marutūāhu iwi and Ngāi Tai. 
113. Having grouped together at Te Huruhi, Waiheke, and in discussing the serious 
actions directed toward the chieftain, Hoera Te Whareponga, the war party 45 
departed enmasse to Waipapa. On arrival however, Governor Grey had the 
military ready with the HMS Fly's guns trained on the Marutūāhu waka. Ngāti 
Whātua Ōrākei sided with the Crown. After a lively discussion with the 
Governor, the war canoes were dragged a considerable distance from the 
high tide mark to the water’s edge as the tide had since fully receded. The site 50 
then became known as 'Te Toangaroa', 'the long dragging' site. 
114. Another major event was the Ōrākei Block hearings. 
115. A number of the Ngāti Whātua Ōrākei witnesses in this proceeding reference 
the Second Ōrākei Block hearing decision which found in favour of Ngāti 
Whātua. The general theme of that evidence is the claim that the judgement 55 
was logical, comprehensive, carefully considered and with proper respect 
given to tikanga. 
116. Regardless of the relative merits of Fenton’s decision, the hearings process is 
noteworthy in various ways. 
117. First, it is a rich source of different tribal traditions. 60 
118. Second, it clearly demonstrates that there was no accepted grand tradition 
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of Ngāti Whātua being “masters of the isthmus” among the tribes of Tāmaki 
Makaurau: 
a. The first claims were those of Ngāti Te Ata and others associated with the 
Waikato tribes. Three Ngāti Te Ata or Ngāti Mahuta witnesses gave 
evidence in support of their claim. One Pākehā witness also gave 5 
evidence in support. 
b. Fifteen Marutūāhu witnesses gave evidence in support of their claim. They 
were of Ngāti Paoa / Ngāti Paoa hapū, Te Patukirikiri, Ngāti Maru and Ngāti 
Whanaunga. While no witness specifically identified as being of Ngāti 
Tamaterā, the claim was (as noted below) made on behalf of all four 10 
Marutūāhu Iwi, and a Ngāti Tamaterā chief (Tanumeha Te Moananui) 
gave evidence in support of the claim at the First Ōrākei Block hearing. 
Also, two non-Marutūāhu Māori and four Pākehā witnesses gave evidence 
in support, including James Mackay (Crown Commissioner for the Colony 
of New Zealand). 15 
c. Thirteen Ngāti Whātua witnesses gave evidence in support of the Te Taoū 
claim. Also, seven non-Ngāti Whātua Māori and ten Pākehā witnesses 
gave evidence in support. 
119. Third, there was widespread recognition among the various Marutūāhu 
witnesses that all four iwi have customary interests in the Tāmaki Isthmus, 20 

several examples being: 
Heteraka Takapuna (Ngāti Paoa/Ngāti Hura)30 

“According to the old custom I should be first (folio 97) but in this kind of investigation we 
are all equal N. Paoa, N. Maru, N. Whangaunga and N. Timetara but the N. Paoa are the 
principal.” 25 
Haora Tipa Koinaki (Ngāti Paoa/Ngāti Hura)31 

“N. Paoa claim all the land on this side Whangaunuatau up to the Whau. N. Maru N. 
Whanaunga, N. Temetera all claim alike. N. Paoa is the chief.” 
Henare Te Paora (Ngāti Paoa/Ngāti Hura)32 

“My claim is the same as the rest of N. Paoa, N. Maru. N. Whanaunga and N. Temeteru 30 
also claim their claims are equally good.” 

120. Fourth, the Marutūāhu evidence is a rich source of the traditions of the 
relationships of each of the four iwi with the Tāmaki Isthmus from 
Whangamatau (Tāmaki River) to Te Whau (Kelston), and the many settlements 
and food gathering areas of all the Marutūāhu living together in Tāmaki. 35 
121. Fifth, the Fenton decision has received some oversight by the Waitangi Tribunal 
(Rekohu Report): 
“It was Kawau who took the case to the Native Land Court. He was elderly at the time and 
Tuhaere conducted the case, but at least the claim stood in Kawau’s name. Kawau claimed 
on the basis of ancestral descent through his mother, but the court awarded title on the 40 
basis of conquest. We think that the case should be equally celebrated for the fact that, 
with respect, the court got it wrong, even if the result was right.” 33 

“In the early Native Land Court, there was a regular coincidence between outcomes and 
Government policy or the most successful chiefs were those who favoured the 
Government. For example, we have mentioned the court in Taranaki. The Taranaki Report 45 
contains many examples of this coincidence. We have also mentioned the Orakei case. 
Kawau was a known confidant of Governor Grey. The rival claimants of Waiohua, who 
fared rather badly, were linked to the Maori King, Te Wherowhero, who was the most 
powerful of Grey’s combatants. There is a passage in the judgment with pointed reference 
to Te Wherowhero in deprecating terms, though he was not a party to the proceedings.”34 50 
[Footnote omitted] 

 
VII. KAWENATA 
 
122. The Ngāti Whātua Ōrākei evidence discusses the Kawenata between Ngāti 55 
Whātua Ōrākei and Ngāti Paoa of 21 January 2017.35 

123. This proceeding is not the appropriate forum to discuss the Kawenata, but it 
having been raised I want to respond: 
a. Making the agreement was very difficult for the leadership of Ngāti Paoa. 
b. Consequently, there was a period following the January 2017 hui where 60 
there was a pause on the implementation of the agreement. 
c. Ngāti Paoa and Ngāti Whātua Ōrākei then proceeded with application of 
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the Kawenata. 
d. Having agreed the Kawenata, I stand by it. Honouring agreements is an 

important part of the tikanga of the Marutūāhu. 
124. The other important thing to say is that the Kawenata does not affect anything 
in this evidence as to the traditions of Ngāti Paoa and the Marutūāhu being 5 
iwi of the Tāmaki Isthmus with centuries old relationships with the whenua. I can 
hardly undo and cancel out the traditions of our people as recounted, for 
example, by those many Marutūāhu rangatira at the Ōrākei Block hearings. 
 
VIII. 2020 TIKANGA HUI 10 
 
125. Earlier this year, Ngāti Whātua Ōrākei and the Marutūāhu Collective (Ngāti 
Paoa, Ngāti Whanaunga, Ngāti Maru, Ngāti Tamaterā and Te Patukirikiri) held 
a tikanga process in relation to issues of difference between the iwi. 
126. Two hui were held, the first on 19 July 2020 at Wharekawa Marae (Kaiaua) and 15 
the second on 26 July 2020 at Ōrākei Marae. 
127. I attended both hui. 
128. Each hui involved haka pōwhiri, whaikōrero on the Marae ātea (supported by 
mōteatea and waiata), placing of taonga on the ātea (fine mats by Ngāti 
Whātua Ōrākei at Wharekawa and a carved hoe by Marutūāhu at Ōrākei), 20 
harirū (with the sharing of waiata a ringa), and afterwards te kai ā te rangatira 
(chiefly dialogue) in the wharenui. 
129. On the Marae ātea at the hui, each set of speakers spoke of many things – of 
whakapapa, ancient traditions, historical events and the respective 
relationships with the whenua and moana. In true Māori form, there was 25 
laughter, anger and everything in between. 
130. These were historic hui for the respective tribes and were conducted with 
mutual respect and gravity honouring the tikanga of the kaupapa. 
131. In the event, no agreements were reached but we have maintained our 
centuries old relationship with Ngāti Whātua Ōrākei. 30 
 
IX. TĀMAKI COLLECTIVE 
 
132. Ngāti Paoa is one of the 13 iwi/hapū of the Tāmaki Collective (the common 
name for Ngā Mana Whenua o Tāmaki Makaurau). Ngāti Paoa is also one of 35 
the 12 iwi of the Hauraki Collective, and one of the 5 iwi of the Marutūāhu 
Collective. 
133. As noted, I am a mandated Iwi Treaty Settlement Negotiator for Ngāti Paoa 
and have held that role since 2011. 
134. I attended the Tāmaki Collective Treaty settlement negotiations hui in 2011 40 
and 2012 (as well as the hui between 2012–2014 to the time of the settlement 
legislation being enacted36). 
135. I do not recall during those Tāmaki Collective hui, and not before they 
completed their own settlement (deed37 and legislation38), did the Ngāti 
Whātua Ōrākei negotiators: 45 
a. claim they only joined the Tāmaki Collective negotiations table due to 

pressure or duress from the Crown; 
b. claim a veto over any other Treaty settlement in the “1840 Transfer Land”; 
c. claim exclusive mana whenua or ahi kā over the “Claimed Lands” (“1840 
Transfer Land” and “2006 RFR Land”); 50 
d. claim a mandatory Ngāti Whātua Ōrākei tikanga process must be 
followed by the Crown (or any other iwi) for any other Treaty settlement in 
the “Claimed Lands”; or 
e. claim that the iwi of the Tāmaki Collective only received Treaty settlement 
redress in the Claimed Lands, such as the Tūpuna Maunga transfers or RFR 55 
regime, because Ngāti Whātua Ōrākei consented to this as an exercise of 
their exclusive mana. 
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136. Had any such claim been raised in a collective hui of all 13 tribes, then we 
would have discussed the issues kanohi ki te kanohi under tikanga as we did 
for all the issues that arose during the Tāmaki Collective negotiations. 
 
X. TREATY SETTLEMENTS RARU 5 
 
137. Ngāti Whātua Ōrākei claim exclusive ahi kā/mana whenua over central 
Auckland and claim under tikanga that only one tribe can ever have ahi 
kā/mana whenua at one point in time. It is clear, this litigation has been 
brought about to try and stop other Treaty settlements in central Auckland. 10 
138. The fact is that Ngāti Whātua Ōrākei have received substantial and very 
valuable Treaty settlement redress outside their “heartland”, for example the 
North Shore (NZDF lands and reserves) and Glenn Innes (MoE properties). These 
are “heartland" areas of the Marutūāhu tribes. 
139. However, at no time did Ngāti Whātua Ōrākei seek our consent, or follow a 15 
tikanga process of the type reflected in the declarations now sought from this 
Court. 
140. There are issues of consistency and good faith that arise with the Ngāti Whātua 
Ōrākei claim. 
 20 
XI. CONCLUSIONS 
 
141. Ngāti Paoa has customary rights and interests in the Tāmaki Isthmus (including 
the “Claimed Lands”), the source for which come from: 
a. raupatu; 25 
b. take tūpuna; 
c. ahi kā; 
d. resource use; and 
e. spiritual links. 
142. Ngāti Paoa also acknowledges the customary rights and interests of each of 30 
the Marutūāhu Iwi in the Tāmaki Isthmus (including the “Claimed Lands”). 
143. Our tikanga and traditions also recognise Ngāti Whātua Ōrākei and the 
Waiohua iwi in central Auckland over the centuries. 
144. The tikanga of Ngāti Whātua Ōrākei is different from our tikanga. The same is 
true for our respective traditions. 35 
145. Our tikanga and traditions do not recognise the modern claim by Ngāti 

Whātua Ōrākei for exclusivity and veto over central Auckland. 
146. Given our respective traditions, there are some important questions: 
a. Why were the only major fortified Pā in central Auckland in the 19th century 
those of Ngāti Paoa (Mokoia and Mauinaina) and not Ngāti Whātua 40 
Ōrākei? 
b. Why did Ngāpuhi attack Ngāti Paoa/Marutūāhu at Mokoia and 
Mauinaina, Tāmaki, and Ngāti Whatua at Kaiwaka (Te Ika-a-Ranganui)? 
c. Why did the Crown sign the Treaty with Ngāti Paoa/Marutūāhu at St Heliers 
and Ngāti Whātua Ōrākei at Awhitu? 45 
147. Through the Treaty Settlement process, the Waiohua and Marutūāhu tribes 
have sought to have their ancestral connections with the whenua of central 

Auckland recognised meaningfully and justly - nothing more, and nothing less. 

COURT ADJOURNS: 11.16 AM 

 50 

 

 

COURT RESUMES: 11.34 AM 
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CROSS-EXAMINATION:  MR WARD – NIL 

CROSS-EXAMINATION:  MR WARREN 

Q. Āe e te rangatira, tēnā koe. 

THE COURT ADDRESSES MR WARREN – MICROPHONE (11:34:33) 

CROSS-EXAMINATION CONTINUES:  MR WARREN 5 

A. Tēnā koe. 

Q. Mr Wilson, in your evidence you talked about Ngāti Whātua Ōrākei 

through the likes of Sir Hugh Kāwharu having their own version of history 

and Ngāti Pāoa having their own version of history.  You would agree that 

other tribes like Ngāi Tai ki Tāmaki, Te Ākitai, Waiohua, Ngāti Te Ata, 10 

would also have their own versions of history in regards to the same areas 

in Central Tāmaki? 

A. Definitely. 

Q. And so in a Treaty settlement context, the Crown is faced at times with 

up to 13 groups having a slightly different version of history in regards to 15 

the same land area, would you agree with that? 

A. Yes, I recognise that. 

Q. But fundamentally, what each of those tribes is doing, putting the Treaty 

settlement context to one side, is claiming a connection to that particular 

area, do you agree with that? 20 

A. Affirmed.   

Q. And, again, keeping the Treaty settlement context out of the picture for a 

moment, by claiming a connection they are increasing the mana of the 

land, aren’t they? 

A. I agree. 25 

Q. And just like the different historical narratives to the same land area, you’ll 

invariably find that each of the tribes has a different take to the land, that 

can occur on occasions, can’t it? 

A. Yes. 

Q. So, for example, some could claim take raupatu, another group could 30 

claim take tupuna, et cetera? 
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A. Affirmed. 

Q. Because I think Mr Kruger confirmed that whilst there might be agreement 

on the tikanga, there will continue to be disagreement around that 

historical narrative in terms of the events that give one their rights and 

interests in areas, do you agree with that? 5 

A. Yes, we all hold true to our own traditions. 

Q. It struck me in reading your evidence and those of others around the 

historical narrative of the 18th and early part of the 19th century and it 

seemed to me that a lot of the battles were purely and simply about 

revenge as opposed to a leader or a tribe wanting to acquire land, is that 10 

our assessment, here in Tāmaki Makaurau? 

A. I think that is a fair assessment. 

Q. It’s not as if Tuperiri was a visionary who thought that in 2021 the land 

prices would be significant was looking to extend his empire, was it, it was 

more about revenge of a death that occurred prior? 15 

A. We were all related through complex genealogical connections.   

Q. So if these battles weren’t principally about land, it seems again in reading 

your evidence and the evidence of others that where the disputes arise 

other than seeking revenge as it relates to land is when a tribe sought to 

claim some sort of exclusivity, would you accept that? 20 

A. Affirmed. 

Q. And the best example of course is in the Native Land Court in the 1860s 

which you’ve written about in your evidence, the Ōrākei blocks for 

example? 

A. Yes.  Haora Tipa commented that it was only through exclusive 25 

claims that he entered āe to the Native Land Court hearing. 

Q. And you’ll be aware that the Native Land Court regime had certain rules 

that, for example, you could only list 10 owners on the title? 

A. Yes. 

Q. And if we fast-forward to bring into the mix the Treaty settlement context, 30 

you once again have a contest similar to the Native Land Court where 

people are trying to maximise Treaty settlement outcomes, would you 

agree with that? 
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A. That is the correct at the beginning of negotiations we were all going 

through phases of grief I suppose.   

Q. I’ve been trying to think of a situation in a Māori context other than land 

where there might be a contest as to one’s rights, responsibilities and 

relationships.  And the one I came up with is the contest that can occur 5 

over a tūpāpaku if that person who has deceased has whakapapa to 

different parts of Aotearoa.  What processes would in your experience the 

tribes go through to resolve where that tūpāpaku will ultimately lie? 

A. It differs to each instance and with different iwi, hapū and whānau. 

Q. But in that scenario there of course has to be an outcome in the sense 10 

that the tangihanga process needs to have a beginning and an end.  So 

I’m just trying to understand are there any resolution mechanisms within 

that context that can assist us in understanding how we might able to 

resolve the same things as it relates to land, just wondering if you’ve got 

a view on that? 15 

A. Through tikanga you would expect that resolution could be 

achieved. 

Q. And what would be the critical tikanga at play in that context?  What would 

the parties in dispute about where the tūpāpaku would lie would be trying 

to achieve?  What would guide their discussions and outcomes? 20 

A. That is dialogue and revealing the strength of their claim. 

Q. And so when we look at issues relating to disputes or contests around 

land, does the same tikanga apply or is there other tikanga at play? 

A. We have many instances of tikanga at play over the centuries.  They 

continue to this day. 25 

Q. And so is it your evidence, Mr Wilson, that there are still a number of 

tikanga in the toolbox that can be utilised to resolve matters of overlapping 

claims in the context of Treaty settlements? 

A. Ultimately, and in today’s context it would appear to be compromise.   

Q. How so? 30 

A. We all hold fast to our respective traditions but it’s not about one, 

it’s about everyone.   
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Q. And so this statement made by Sir Hugh Kāwharu that Ngāti Whātua 

Ōrākei are the masters of the isthmus, that would cut against the 

Ngāti Pāoa history, tradition and tikanga as you know it? 

A. Yes, as relayed in my brief. 

Q. How would you describe the Ngāti Whātua Ōrākei interest in the isthmus 5 

if not by that terminology? 

A. I hold to my own traditions and cannot speak for Ngāti Whātua 

Ōrākei. 

1150 

CROSS-EXAMINATION:  MS COATES – NIL 10 

CROSS-EXAMINATION:  MR HODDER 

Q. Mr Wilson, I’m sorry your health doesn’t enable us to have a normal 

conversation but we’ll see how we get on.   

A. Thank you. 

Q. Did you hear my conversation with Mr Rawiri yesterday? 15 

A. Affirmative. 

Q. Then there’ll be no surprises in the next few questions.   

A. Probably not. 

Q. That’s a good start for both of us, thank you.  So can we start please with 

– let me go back one step.  In your evidence you say that you have been 20 

a negotiator for Ngāti Pāoa since 2011, have I got that right? 

A. That’s correct. 

Q. And does that continue or have you laid down that burden? 

A. That is continuous. 

Q. Thank you.  And just to be clear, during the period up to May 2018 25 

Mr Rawiri was alongside you as another negotiator for Ngāti Pāoa? 

A. Affirmed. 

Q. And who has been alongside you since May 2018 in Mr Rawiri’s role? 

A. Yes, we are brothers. 

Q. Thank you, but has somebody taken Mr Rawiri’s place following his 30 

resignation in May 2018? 

A. Negative. 
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Q. If you turn your mind back to 2018 – sorry. 

A. Mr Rawiri was however reappointed by the people at Waiti in 

November 2018. 

Q. Is that the same process by which he was originally appointed? 

A. No, but it was the voice of the people that recognised him as the 5 

negotiator. 

Q. I don’t know if this is of any significance, Mr Wilson, but is that position, 

as it were, fully assented to by all in Ngāti Pāoa, or is it a matter of 

contention? 

A. The process was followed by a vote where Mr Rawiri had the most 10 

votes. 

Q. Now, this is where it gets familiar.  So you would have been aware I 

imagine that from 2017 there was an iwi working group looking at the 

question of tikanga-based solutions to overlapping claims in the Treaty 

settlement context, correct? 15 

A. Yes, I am aware. 

Q. You were not a representative of Ngāti Pāoa on that working group, were 

you? 

A. It included the secretariat and the iwi trust chair I observed. 

Q. Does that mean that you attended meetings of the iwi working group? 20 

A. There was one hui I attended. 

Q. And does it mean that you were consulted by the others you mentioned 

who were representing Ngāti Pāoa on that group? 

A. No.  My full-time role was a firefighter and I was often busy with that. 

Q. You were aware that that group comprised representatives of Ngāti Pāoa, 25 

Waikato-Tainui and Ngāi Te Rangi, Ngāti Manuhiri and Ngāti Whātua 

Ōrākei? 

A. I observed the hui at Wharekawa where they were all present 

although I’m not quite sure whether Ngāti Manuhiri were there. 

Q. Did you become aware – well let’s go, to make it easier, 30 

document 334.22830.   

A. No, not aware, sorry. 

Q. So you have not become aware of this document from the iwi working 

group at any stage? 
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A. No, not aware, sorry. 

Q. Had you heard that the group had got to the stage of producing a paper 

for discussion firstly with the Iwi Chairs Forum and then with the Crown?     

1200 

A. At this time we were heavily involved in our own overlapping claims 5 

process with many iwi and I don’t recall this. 

Q. Can I ask then that we go to document 349.32773.  So this is a ministerial 

briefing paper on behalf of Ngāti Pāoa about the Marutūāhu Collective 

settlement dated the 13th of April 2018.  Do you think you’ve seen this 

document before? 10 

A. I saw this yesterday. 

Q. Have you never seen this document before yesterday? 

A. No. 

Q. So when it says that it comes from Mr Rawiri and from Mr Wilson as 

Ngāti Pāoa co-negotiators, that’s incorrect? 15 

A. Is it signed by me? 

Q. There is no signature on the paper but it shows the document as coming 

from you.  Is that incorrect? 

A. Documents have been purported to have originated from me before. 

Q. So is it your evidence that this document was sent to ministers and to 20 

OTS without your knowledge and agreement but in your name? 

A. I would have been part of the discussion but do not recall this paper. 

Q. In discussions around this time between – and communications between 

yourself and the Minister, do you recall that your email address was used 

for those discussions? 25 

A. I don’t recall.  You would have to show me. 

Q. Do you recall if other people had control of your email address around 

this time? 

A. I recall they had control of my signature. 

Q. Can you tell me who “they” were please? 30 

A. Those who purport that I sent the relevant emails those referred to.  

There is some context to this.  I was a full-time firefighter, I was now 

a negotiator, I had a support team who were driving their own 

agenda.   



2083 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

Q. By driving their own agenda, do you mean that they were sending 

communications to the Crown and, in particular, Minister – 

A. I regularly disagreed with emails being sent on my behalf.  It was 

because we had differences of opinion that led to them taking High 

Court action against me. 5 

Q. So just so I have the broader understanding, during the period that led up 

to Mr Rawiri’s resignation in early May 2018, are you saying that the 

correspondence that went out in your name and over your signature was 

not approved by or reflected your opinion? 

A. Not all the time.  There were time pressures and I was not always 10 

consulted as well as I should have been. 

Q. Was it the case that there were discussions with the people who you 

described as the support team about various matters but you left it to them 

to write the essence of that down and then send it to the Crown in your 

name? 15 

A. We were busy with cross-claims, kanohi ki te kanohi, with many iwi, 

and I relied on their support.   

1210 

Q. Does that mean the answer to my previous question is yes there were 

occasions when there were discussions the essence of which was 20 

recorded in correspondence by your support team and then sent off to 

the Crown? 

A. On and off.  I remember drastically amending an email to find that 

they sent the original. 

Q. Does that mean that you were shown the documents that were in fact 25 

sent off? 

A. Off and on. 

Q. It seems surprising that you did not take action to correct that situation 

quite quickly if that is what happened, don’t you agree? 

A. Maybe. 30 

Q. Let’s go to page 32775.  Can I ask if you read this paper after I supplied 

it to Mr Rawiri yesterday? 

A. No I didn’t but I am familiar with the claims. 
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Q. Well, just going back to the bottom of the previous page please.  This 

report is in part about difficulties within the Marutūāhu Collective, do you 

understand that? 

A. Yes. 

Q. At the bottom of the page there’s reference to Ngāti Pāoa, and this is in 5 

paragraph 3, it’s complaining about a report prepared by the law firm 

Buddle Finlay and says it makes no mention of Ngāti Pāoa’s own 

separate meeting with conference call in 28 March 2018 and then goes 

on to discuss matters that were noted by Ngāti Pāoa at that meeting.  I 

appreciate it’s some time ago but do you think you were involved in that 10 

meeting or conference call? 

A. No.  Not that I recall. 

Q. Given your responsibilities as a full-time firefighter and the work you were 

doing in relation to the settlement claims, did you have an understanding 

with your support team that they should carry on unless they needed to 15 

consult you about something that might be troublesome? 

A. It was around this time that we were beginning to diverge in terms 

of whanaungatanga with our respective whanaunga.   

Q. And when you say “we”, are you talking divergence within Ngāti Pāoa or 

between Ngāti Pāoa and other members of the Marutūāhu Collective? 20 

A. The Marutūāhu Collective is what our traditions speak of as our 

whanaunga.  My brief indicates the tears and commitment to each 

other.  Our ancestor Pāoa was known as a man of magnanimity, a 

generous person, yet there were aspirations to remove ourselves 

from Marutūāhu. 25 

Q. I understand that you did not wish to see Ngāti Pāoa remove itself from 

the other Marutūāhu iwi, is that correct? 

A. Our people told us to return to the Marutūāhu table. 

Q. What time are we talking about when you were told to do that? 

A. I can’t actually recall but we had had a sort of hiatus of internal 30 

negotiation with Marutūāhu. 

Q. So is it correct to understand that at the time that I am asking you about 

in relation to this document in April 2018 and in the weeks following at 
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least, there was a division within Ngāti Pāoa about whether to be close to 

the other Marutūāhu iwi or to stand more alone? 

A. It was more about shares in the Marutūāhu Collective redress. 

1220 

Q. We’ll come to that.  Can I now go back please to – sorry. 5 

A. It wasn’t tika pono or aroha as we see it. 

Q. Again I need to ask you, who is the “we” you refer to when you say “we”? 

A. Me and my brothers. 

Q. Am I right to assume that you and your brothers do not represent all the 

people of Ngāti Pāoa in having that view? 10 

A. You would have to ask all of Ngāti Pāoa. 

Q. That might affect the timing of the trial but let me move on to the next 

page please.  What the document says is that matters of concern to Ngāti 

Pāoa are that Ngāti Pāoa, as it says in 4(a), prefers not to take 

commercial redress assets on a collective basis.  Did you not agree with 15 

that at the time? 

A. We had already agreed via our Marutūāhu internal negotiations. 

Q. Go on please to paragraph 2, just in below that and I want to show 

paragraphs 2(a), (b) and (c) on the screen please.  You didn’t get a 

chance because you were not looking at the document yesterday 20 

Mr Wilson but can I ask you just to read to yourself paragraph (a), (b) and 

(c) or subparagraphs (a), (b) and (c)?   

A. Yep.  [He’s ready.] 

Q. Thank you.  As I understand it, what paragraph (a) is saying is that 

because of the matters referred to there, Ngāti Pāoa should be receiving 25 

much more than an equal share with the other Marutūāhu iwi in relation 

to the interests in Tāmaki and in Mahurangi Kaipara.  Do you agree that’s 

what it says or what it means? 

A. How do you quantify that?  Our tūpuna was a generous person as 

we laid in our kōrero tiko ihu.  He stashed plates of fine food away 30 

for others to eat and ate heartily of the less appealing food.  

Pao pukunui.   

Q. I don’t want to discount the importance of that Mr Wilson but that didn’t 

answer my question.  My question was, what does paragraph 2(a) tell us 
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and I’m asking you to agree that it tells us that the author of the paper 

believe that Ngāti Pāoa was entitled to more than 20% in relation to the 

interests in Tāmaki and Mahurangi Kaipara, do you agree or not? 

A. I don’t agree. 

Q. Do you think the paper means something else? 5 

A. I don’t agree with the proportions stated.   

Q. And just to be clear, the proportions stated if we look at both (a) and (c) 

are that the proposal for a 20% share is too much for some iwi and too 

little for Ngāti Pāoa, agree that’s what it’s saying? 

A. That’s what that says, yes. 10 

Q. Thank you, can we go back to the previous page please and go to the 

middle of the page, just picking it up.  So you’ll see if you just care to read 

where that paragraph beginning: “in doing so”, and down to the end of (ii) 

and then I’ll ask you a question or two.   

A. [Yep, he’s ready.] 15 

Q. Thank you.  So I understand what this says is that this point had already 

been raised the previous November at another briefing paper from Ngāti 

Pāoa to the Minister.  Do you agree that’s what it says? 

A. Yes. 

Q. And were you aware of the November 2017 ministerial briefing paper 20 

that’s referred to? 

A. I can’t recall. 

Q. Turning to page 32778.  Perhaps just go back to the (inaudible 12:28:17) 

on the previous page so we have the contextual heading.  You’ll see the 

heading says: “amend the deed of settlement”, and go to the next page 25 

or that’s probably fine just stay like that.  And again Mr Wilson would like 

just to read down to the end of the percentages or the end of the 

paragraph after that. 

A. [Yep.] 

Q. So this is making a very specific proposal for amendment of the collective 30 

deed and the effective result of that would be to ensure that Ngāti Pāoa 

receive not 20% but 54%, you agree that’s what it says? 

A. I can’t recall this but that’s what it says. 
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Q. Well just following that, you have no recollection of that proposal being 

discussed with you around that time, is that what you’re saying? 

A. No. 

Q. So go to the bottom of the page.  The attachment of the names, of your 

name at least as co-negotiator, was without your approval, is that what 5 

your evidence is? 

1230 

A. I can’t recall this and it isn’t signed as far as I can see. 

Q. Let’s go to 334.22877.  Now you would have heard me talking to Mr Rawiri 

about this yesterday but you may not have seen this letter before.  Have 10 

you? 

A. No. 

Q. If we focus, well firstly just for the, as it were, the record, the first 

paragraph tells us that it’s been written by Ngāti Whātua Ōrākei Trust on 

behalf of the working group comprising also Waikato-Tainui, Ngāi Te 15 

Rangi, Ngāti Manuhiri and Ngāti Pāoa.  And to the best of your 

understanding, those were the members of that working group, correct? 

A. I can’t remember Ngāti Manuhiri being present at the hui I attended. 

Q. Thank you.  If we focus on the third paragraph please beginning: “Our 

concerns stem from.”  In fact if I can ask you to read that paragraph and 20 

then the next paragraph beginning: “Many of the Crown’s offers,” to 

yourself, and then I’ll come back with a couple of questions. 

A. [Yeah, he’s reading]. 

Q. So the point being made here is that among other things in relation to the 

Marutūāhu Collective there are redress offers being made without the 25 

provision of evidence of a strong historical or tikanga connection with a 

particular redress item, eg land or property.  You understand that’s the 

point being made in the letter? 

A. I understand that. 

Q. And as a consequence, it says in the second paragraph that if that’s 30 

reflected in the Crown’s offers of redress then that serves to undermine 

the mana and tikanga of those iwi who can decisively demonstrate their 

mana whenua and ahi kā in respect of their traditional lands, that’s what 

it says, isn’t it? 
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A. Yes. 

Q. Now am I to understand from what you said earlier that you disagree with 

both of those propositions? 

A. It is for each iwi to tell their own traditions.  We did not speak for 

Hauraki or Marutūāhu as Ngāti Pāoa. 5 

Q. Is it the case that when Ngāti Pāoa, some in Ngāti Pāoa felt that they 

were being disadvantaged in relation to other iwi within the Marutūāhu 

Collective, there was an obligation to Ngāti Pāoa to do something about 

it? 

A. There were arguments on both sides. 10 

Q. And do those arguments take place within Ngāti Pāoa around this time? 

A. They were ongoing during hui iwi held regularly. 

Q. Can we turn please to – sorry, just looking to understand which iwi we’re 

talking about.  Are we talking about Ngāti Pāoa or are we talking about 

Ngāti Pāoa meeting with other Marutūāhu iwi? 15 

A. Ngāti Pāoa. 

Q. Can we turn please to 334.23054.  Now Mr Wilson, this is a letter on 

Ngāti Pāoa letterhead of the 8th of May 2018 – we just bring the date up 

on the top please, thank you – addressed to Minister Little and headed 

“Ngāti Pāoa response to your intention to initial the Marutūāhu Collective 20 

deed”.  Can I ask if you can recall seeing this letter before? 

A. Yesterday was when I saw it.  Then later I checked my emails and it 

was there.  So, yes. 

Q. Does that mean that you would have seen it at the time it was sent but 

it’s a long time ago and you hadn’t recalled it until you saw it yesterday? 25 

A. Most probably. 

Q. If we go to page 23066 and just go down a bit, thank you.  This is the last 

page of the letter apart from some appendices and so this is an electronic 

signature.  Do I understand from your earlier answers that this might have 

been sent without you knowing it? 30 

A. That is an electronic signature and I checked my emails and could 

not find a brief on it.   

Q. Could not find a what on it? 

A. [Brief.] 
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1240 

Q. What’s a brief? 

A. The usual process is for a letter to be drafted and then I would check 

it and add comments et cetera.  However, I only have the letter as 

being sent. 5 

Q. Acknowledging that you had your obligations in your various roles, when 

letter were sent did you make a point of checking them after they came 

into your inbox? 

A. Whenever I could, yes. 

Q. If we go to the bottom of the page please just to show the copied parties.  10 

Stop.  Did your look into your emails overnight confirm that those were 

indeed persons copied with this letter? 

A. I didn’t check for other contacts. 

Q. You agree it would be surprising if a letter sent out for Ngāti Pāoa going 

to two ministers, one lead Crown negotiator and the chair of two trusts 15 

associated with Ngāti Pāoa, didn’t reflect what Ngāti Pāoa’s views were? 

A. At this time, we had decided to enter negotiations again with 

Marutūāhu which was totally against the view of the support team.  

They are our whanaunga and we had to find a way forward. 

Q. If you go back to page 334.23055.  And to the top part of the page please.  20 

Again you probably recall me talking to Mr Rawiri about this, those first 

couple of bullet points or sorry the paragraphs involved in the first bullet 

point, you might like to glance at those.   

A. [Yep, ready.] 

Q. Does that jog your memory as to whether you might have discussed those 25 

topics with the support staff before this letter was sent? 

A. I have a vague recollection.   

Q. Do you agree that ministers receiving this letter would understand that 

Ngāti Pāoa has a view that tikanga-based resolution of overlapping 

claims is desirable? 30 

A. Yes but what’s that tikanga? 

Q. Are you saying that these paragraphs make no sense because they don’t 

specify whose tikanga? 

A. Tikanga is used in the paper but everyone has a different view of it. 
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Q. Just looking at the first paragraph headed firstly where there is a 

reference to the engagement between Ngāti Pāoa and Ngāti Whātua 

which it is described as having resulted in formal tikanga-based 

resolution, you’d agree would you that that was the kawenata? 

A. There are few people who can actually take part in these 5 

arrangements, where it is upheld and celebrated.   

Q. My question was, do you understand this paragraph to be referring to the 

kawenata as the result of a formal tikanga-based resolution process? 

A. I understand the question but it is the context that gives it mana. 

Q. Do you agree that the kawenata was the result of a tikanga-based 10 

process? 

A. Our first kawenata was brought about from a wananga when we 

discussed the virtues of Pāoa.  It was the catalyst for Ngāti Pāoa to 

make the first approach to Ngāti Whātua.  

Q. Let me put it slightly differently.  In the course of getting to the signing of 15 

the kawenata, was tikanga involved? 

A. That was our tikanga. 

1250 

Q. That was Ngāti Pāoa’s tikanga? 

A. Ours as in both agreeing. 20 

Q. Is it fair to say that the processes that led to the signing of the kawenata 

involved the tikanga shared by both Ngāti Whātua Ōrākei and Ngāti 

Pāoa? 

A. I believe they were. 

Q. And does that illustrate that there are significant commonalities in the 25 

tikanga of iwi in Tāmaki Makaurau? 

A. They were very highly principled and focused on tika pono aroha, 

acknowledgement of led and shared mana and inclusivity. 

Q. Is it fair to say that all of those matters you’ve just mentioned to us are 

aspects of tikanga? 30 

A. Yes, as far as I know. 

Q. And as far as you know, that tikanga and those aspects of tikanga were 

shared at least for these purposes by both Ngāti Pāoa and Ngāti Whātua 

Ōrākei? 
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A. Yes, in terms of the kawenata. 

Q. Would you expect those same aspects of tikanga to be shared between 

the iwi of the Marutūāhu Collective? 

A. Yes and as I said, everyone has a view on tikanga.  It’s not till you 

get to agreement that you can say: “we share the same tikanga”. 5 

Q. If you go please to page 23056.  Actually sorry just before we do that, go 

back to where we were, the previous page.  The second paragraph, I’ve 

been asking you mostly about the first paragraph is about the kawenata.  

The second paragraph is talking about the Iwi Working Group’s proposals 

had received unanimous support of the Iwi Chairs Forum.  Now firstly 10 

were you aware that the Iwi Chairs Forum had adopted those proposals 

or not? 

A. I was not aware. 

Q. Those proposals are framed in terms of a tikanga-based approach to 

overlapping claims issues, that’s the language they use.  But do I 15 

understand from your last comment that you don’t get a tikanga-based 

approach until you get to a resolution? 

A. And I say, what is the tikanga? 

Q. So does that mean the answer to my question is no? 

A. Can you please repeat the question? 20 

Q. The question was, in light of your previous answer, is it not possible to 

have a tikanga-based approach because you only have tikanga once you 

have reached a resolution? 

A. You can have a tikanga-based approach. 

Q. And I’m sorry to be going around in circles – sorry.   25 

A. Tikanga is relevant to the iwi, the leadership and the values of each 

entity. 

Q. Thank you, I think I understand that.  But can I ask you when you and 

others were working towards achieving the kawenata, did you believe you 

were undertaking a tikanga-based approach to the issues? 30 

A. Our approach was inclusive and humbling, virtues of what we 

believe were our tikanga. 
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MR HODDER ADDRESSES THE COURT – CHAMBERS DISCUSSION 

(12:58:15) 

 

WITNESS STOOD DOWN 

LEGAL DISCUSSION – COURT AS CHAMBERS  5 

COURT ADJOURNS: 1.12 PM 
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COURT RESUMES: 2.16 PM 

CROSS-EXAMINATION CONTINUES:  MR HODDER 

Q. Can we separate that please.  I want to put one document to Mr Wilson 

to complete the discussion from this morning.  So Mr Wilson, on the 

screen we have again the 13 April 2018 briefing paper to the Minister 5 

which we talked about earlier and I think you were uncertain whether that 

had been sent to you and for that reason I have given you what appears 

to be an email coversheet of the same date and with the subject line being 

“Ministerial briefing” and it appears to have you as one of the persons 

copied.  Is that your email address? 10 

A. Affirmative. 

Q. And would you agree it’s a reasonable inference that this is the briefing 

paper that we can see on the screen and that it was copied to you at the 

point when it was sent to the Minister at 5.25 pm on the 13th of April 2018? 

A. Yes, I would have received this. 15 

Q. Thank you.  One more question on things that aren’t in your brief and then 

I’ll turn to things that are in your brief.  You may have heard me yesterday 

ask Mr Rawiri about the Amio-whenua and Mr Rawiri said he hadn’t heard 

of it.  Have you heard of it? 

A. Yes. 20 

Q. And from Angela Ballara’s book Taua from 2003 I’m of the understanding 

that some Ngāti Pāoa joined the Amio-whenua as it moved – before it 

moved south, is that your understanding? 

A. That’s affirmed. 

Q. Now turning to your brief, I’m going to ask you some questions about 25 

various paragraphs in your brief of evidence, so they’ll come up on the 

screen as well but you can use the hard copy, whichever suits you best.  

Because they’re going to follow the order of your brief, they don’t have a 

particular thread to them but we’ll see how we go.  So in paragraph 24 to 

start with on page 4 I think it is, in paragraph 24(b) you refer to Ruahiore 30 

being related to the old people of the Hauraki district and you give the 

names Te Tini o Toi, Te Kāhui Ariki, Ngāti Hako, Ngāti Huarere and 
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Ngā Marama.  When you say the old people of the Hauraki district, are 

those iwi that no longer exist or did you mean something else? 

A. Yes, the Te Arawa people had a strong influence in the early days 

and cohabitated with the local people.  We are of them all. 

Q. Was there any raupatu involved in the change between the Te Ara 5 

influence and the later influence? 

A. On the arrival of Tainui there Hotunui and Marutūāhu, yes.  

Q. And just going down to the next sub-paragraph at paragraph 24(c), you 

refer there to Whakatīwai as universally recognised within the Marutūāhu 

Confederation as being the birthplace of the confederation.  Can I just ask 10 

you about that phrase “Marutūāhu Confederation”, when would you say 

that dates from?  Does that date from Marutūāhu himself or does it date 

from some more recent time? 

A. Hotunui lived at Whakatiwai 16th century sometime. 

Q. We understand that Marutūāhu Collective as a current entity was created 15 

in response to the Treaty settlement issues this century, is that correct, 

that’s the Marutūāhu Collective? 

A. The Marutūāhu Collective, yes, but the Marutūāhu Confederation is 

centuries old. 

Q. And we understand that the Marutūāhu Collective has the five well-known 20 

iwi as its members.  Did the confederation have the same five or were 

there different membership? 

A. Our traditions refer to the four iwi of Tamaterā, Marutūāhu, 

Whanaunga and Pāoa, yet we recognise Kapetaua and Patukirikiri. 

Q. Turning to your paragraph 54, you talk about various events one of which 25 

involved Kapetaua and an attack that was undertaken by him.  Where 

was he based? 

A. Kapetaua lived at (inaudible 14:25:45) Pā, Wairoa River near 

Umupuia, Maraetai. 

Q. And in terms of the utu undertaken by him that you refer to in 30 

paragraph 54, and you heard me ask something -  no, maybe you heard 

somebody else being asked this yesterday – in terms of Pākehā years, 

are you able to put a rough era in terms of centuries or half centuries 

around the utu at 54 and 55? 
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A. Kapetaua was a contemporary of Marutūāhu so early 16th century. 

Q. Thank you.  Paragraph 58, well, actually it covers a range of things – 

when the musket raids of Ngāpuhi took place in the 1820s and people left 

Mokoia and went for refuge in the Waikato, which other pās were left 

behind at the same time? 5 

A. Many pā were left behind from Tāmaki to Hauraki. 

Q. Paragraph 64 you refer to the utu undertaken by Te Mahia and you say 

this utu was recorded as occurring some years prior to Cook’s arrival.  

When you say “recorded”, are you referring to the Ōrākei minute books 

or recorded in some other way? 10 

A. In many other ways.   

Q. Is it also in the Ōrākei minute books? 

A. No. 

Q. Would you describe the relationship between the Marutūāhu iwi as being 

one of alliance or would you use some different, perhaps stronger 15 

language? 

1430 

A. The Marutūāhu Confederation is much stronger than an alliance, it 

refers to the sons of Marutūāhu; Tamatepō, Tamaterā, Whanaunga, 

Te Ngako and Tāurukapakapa.  You can’t have a stronger bond than 20 

family. 

Q. Is it the case that any of the Marutūāhu iwi do have alliances with iwi 

outside the Confederation or Collective? 

A. Affirmed. 

Q. In terms of Tāmaki Makaurau, are there any relationships with other iwi 25 

you would describe as alliances with Marutūāhu iwi? 

A. Ngāti Maru and Ngāti Pūkenga, Ngāti Pāoa and Ngāpuhi, Te Ākitai 

and Waikato, Ngāi Tai and Waikato.   

Q. And are those alliances insofar as there is one or more iwi, let’s just take 

one iwi outside the Marutūāhu Confederation, are they with the 30 

Confederation as a whole or are one of the iwis who are members of the 

Confederation? 

A. Can you repeat the question please? 
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Q. If there is an alliance involving an external iwi, that’s to say an iwi that’s 

not part of the Marutūāhu Confederation, is the alliance of that outside iwi 

with the Confederation as a whole or one particular iwi within the 

Confederation? 

A. My experience is it is with one particular iwi of the Confederation. 5 

Q. And perhaps stating the obvious, am I right to assume that such an 

alliance would be entered into because it would be for the mutual benefit 

of each of the relevant iwi? 

A. Affirmed. 

Q. Just to be clear on one other matter or more than one other matter, going 10 

to your paragraph 106, this is about the 1840 transfer land, 106.  And you 

say: “our traditions are that Ngāti Pāoa also received payment for lands 

in the 1840 transfer land.”  Professor Williams’ evidence, including his 

reply evidence, suggested that there are no Pākehā records that go to 

that but am I right to understand that this is a matter of Ngāti Pāoa 15 

tradition? 

A. Affirmed. 

Q. You discuss beginning at various places but not least in the paragraphs 

following 117, material that comes from the Ōrākei minute books, that is 

to say recording the evidence given to the Native Land Court in the late 20 

1860s.  And I think we might be able to agree relatively easily that they 

are a very valuable source of tribal traditions insofar as they recorded the 

words of ancestors? 

A. They are rich with traditions and do record the words of those 

rangatira of that time.  Today, there are other records that can add 25 

value. 

Q. You heard me yesterday and I think asking Mr Rawiri about some 

geographical boundaries.  And you may not want to do this but if you can, 

please do so and it doesn’t have to be overly precise but when you refer 

to Tāmaki Makaurau, in broad terms, where are the boundaries? 30 

A. As per the words of our ancestors, from Whangamatā to Te Whau. 

Q. And when you refer to the Tāmaki isthmus, which you do for example at 

paragraph 142, is that the same area or is that a smaller area?  And what 

are the boundaries if it is a smaller area? 
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A. Smaller area. 

Q. Yeah but what are the boundaries? 

A. I cannot state the boundaries.  Our ancestors only referred to 

Whangamatā to Te Whau. 

Q. In paragraph 143, you refer to Central Auckland.  Can you tell us by 5 

reference to boundaries or otherwise what you mean by Central 

Auckland? 

A. That is today’s Central Auckland including the modern 2006 RFR 

area.   

Q. Does it extend east to cover the Tāmaki estuary or Tāmaki River? 10 

1440 

A. Whangamatā is in the Tāmaki River. 

Q. So can I have confirmation that the answer to my question is yes? 

A. Yes. 

Q. Thank you.  I think you were closely involved in preparing or getting to the 15 

point where the kawenata was signed by both Ngāti Pāoa and Ngāti 

Whātua Ōrākei, correct? 

A. Yes, I was part of the group. 

Q. And you’re familiar as well with the conciliation agreement that was 

signed at the same time, same date? 20 

A. My focus was on the kawenata.  The conciliation agreement was 

drafted by others. 

Q. Do you agree that they should be read together? 

A. My focus was only ever on the kawenata. 

Q. Do you agree that both the kawenata and the conciliation agreement 25 

should be honoured by both parties? 

A. I agree that the kawenata should be honoured. 

Q. Do you not agree that the conciliation agreement should be honoured? 

A. I agree that the kawenata and the conciliation agreement should be 

honoured. 30 

Q. My learned friend Mr Warren asked you a question about whether 

disputes, if they were not about acquiring land, they would be or they 

could be about exclusivity.  Do you remember that question? 

A. Yes. 
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Q. And your answer was that you affirmed that proposition, that disputes 

could be about exclusivity and he gave the example and you agreed with 

him of the Native Land Court proceedings of the 1860s.  Can I ask you 

whether or not there were disputes about exclusivity before 1840 between 

iwi?  5 

A. I don’t recall any disputes before 1840, although an incident 

occurred at Mahurangi where one tribe was asserting rights over 

fishing and a battle ensued. 

Q. You also agreed with a proposition from my learned friend Mr Warren that 

each tribe that, I’m not sure if you said claims or establishes a connection 10 

to the whenua, is increasing the mana by doing so.  Do you recall that?  

And you agreed with him as I recall it? 

A. Yes. 

Q. When there are several iwi who claim a connection to an identifiable 

whenua, is it possible to weigh those connections or to rank those 15 

connections or are they all equal? 

A. Inclusivity could only increase the mana.  There are different levels 

of interest but that is for each iwi to convey. 

CROSS-EXAMINATION:  MR MAHUIKA 

Q. Tēnā koe Mōrehu me kī te rangatira i haramai ki te whakaputa i ō 20 

whakaaro kei mua i tēnei Kōti.  I only have a couple of things to ask and 

I won’t keep you for too long.  You’ve been involved in the Ngāti Pāoa 

settlement negotiations for a long time, haven’t you? 

A. Tēnā koe Matanuku.  Yes. 

Q. And you’ll know from that experience that Treaty settlements are hard, 25 

aren’t they? 

A. Yes. 

Q. They’re hard on people? 
A. Definitely. 
Q. And they can be hard on relationships, can’t they? 30 
A. Yes. 
Q. And for a period of time really until there was a falling out maybe in 2018 

or 2019, I don’t recall when, you worked closely with those involved with 

the Iwi Trust to progress the best interests of Ngāti Pāoa, didn’t you? 
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A. Affirmed, we were aligned. 

Q. Yes and as with all of those things, it wasn’t always perfect but it was 

always about getting the best outcome for Ngāti Pāoa? 

A. The best, but what was only just and fair. 

Q. And it’s not always the case is it that you’re going to agree on what is best 5 

and fair? 

A. Agreed. 

Q. And the different direction, if you like, that you’ve taken from the Iwi Trust 

is an example of that, isn’t it? 

1450 10 

A. I sort of liken it to elders holding all our traditions and then a new 

group aren’t aware of the connections and so we drifted apart. 

Q. And you said in answer to one of the questions from my friend Mr Hodder 

that people were driving different agendas.  You might also say that they 

just had a different view about what was best and what was fair? 15 

A. That is fair. 

RE-EXAMINATION:  MR MAJUREY 

Q. Tēnā anō te rangatira.   

A. Tēnā koe, Paul. 

Q. You were asked questions about the kawenata and the conciliation 20 

agreement.  Is the conciliation agreement part of the kawenata? 

A. It was designed to act in accordance with the kawenata lore and law 

if you like. 

Q. You just had a discussion – 

THE COURT:   25 

Q. Just before you go on, Mr Majurey.  Can I just clarify the spelling of those 

words? 

A. [L-O-R-E and then L-A-W]. 

Q. Thank you. 
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RE-EXAMINATION CONTINUES:  MR MAJUREY 

Q. You just had a discussion with Mr Mahuika in terms of the iwi trust and 

the matters of the discussions and in your role.  Can you confirm to the 

Court, did the iwi trust take part in the negotiations for the Treaty 

settlements? 5 

A. The negotiations were primarily myself and Hauāuru.   

Q. In answer to questions from my friend Mr Hodder you discuss 

communications sent out in your name that were not approved by you 

and you refer to “they”.  Who is they? 

A. A support team. 10 

QUESTIONS FROM THE COURT:   

Q. Mr Wilson, I just have one, possibly two questions.  I see from your 

evidence that you’ve said that Whakatīwai is considered part of the 

heartland of Ngāti Pāoa.  If the Crown were to have property there, would 

it be acceptable to Ngāti Pāoa for it to give that property to another iwi in 15 

settlement of their Treaty claim? 

A. At Whakatīwai we share our whare tupuna with another iwi Ngāti 

Whanaunga and at East Tāmaki a Hauraki iwi has commercial 

redress there that we supported. 

QUESTIONS ARISING – NIL 20 

WITNESS EXCUSED 
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MR MAJUREY ADDRESSES THE COURT – NEXT WITNESS (14:57:11) 

MR HODDER ADDRESSES THE COURT – WITNESS BELGRAVE’S 

SUMMARY (14:57:59) 

LEGAL DISCUSSION 

 5 

MR MAJUREY CALLS 

MICHAEL PETER BELGRAVE (AFFIRMED) 

Q. This is document 348.32624.  Tēnā koe Professor Belgrave.  If you have 

that handy, can you please begin reading at paragraph 1? 

THE COURT ADDRESSES MR MAJUREY – HARD COPIES (15:01:45) 10 

 

 SUMMARY OF EVIDENCE OF PROFESSOR MICHAEL PETER BELGRAVE 

 

1 Overview  
1. It is over 180 years since Ngāti Whātua and Marutūāhu, alongside other 15 
iwi, began including relations with Europeans in their customary histories 
and their customary relationships. It is over 150 years since Chief Judge 

Fenton issued his landmark decision on relationships between Ngāti 
Whātua and the Marutūāhu confederation. And yet, we are still here 

before the High Court, again reviewing these different iwi histories. This in 20 
itself should provide a warning of the complexity of Māori customary 

identities and the histories which support them. Courts have a long history 
of attempting to understand these histories, to choose for whatever 
purpose, one history over another. This has continued into the era of the 

Waitangi Tribunal. Crown purchase agents and the Native Land Court in 25 
the nineteenth century attempted to extinguish aboriginal title through 

their inquiries. That we are still here today is an indication of their failure 
to extinguish the customary iwi histories which are associated with lands 
under dispute.  

2. For Ngāti Whātua, as the evidence filed on their behalf shows, Fenton’s 30 
1869 decision accurately reflects Ngāti Whātua’s customary history of 

their relationship with Tamaki Makaurau. Fenton accepted the arguments 
that were presented by Ngāti Whātua’s counsel on the first day of the first 
hearing, three years earlier. Ngāti Whātua claims to exclusive interests in 

Tamaki were based on the invasion of Ngāti Whātua hapū, leading to the 35 
extermination of Ngā Iwi and Ngāoho. This gave them a title through 

ancestry and invasion. However, within this area there were a number of 
non-Ngāti Whātua iwi who were present in historical memory, including 
Marutūāhu iwi on the western bank of the Tamaki River and various 
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Waikato hapū at the Manukau and on the Isthmus. All of these interests 
were explained through some form of gift, which did not eliminate Ngāti 

Whātua’s underlying title. The very simplicity of the argument should itself 
be cause for suspicion.  

3. Professor Emeritus David Williams and Dr Vincent O’Malley in their own 5 
work have been extremely critical of the Native Land Court. But in this 
instance chose to rest entirely on the 1869 judgment, with little real 

attempt to place it in the historical context of the formative years of the 
Native Land Court, or as part of an ongoing debate about the ways of 

recognising and extinguishing aboriginal title which began almost 10 
immediately after the Treaty of Waitangi. Exploring the nature of Fenton 

and his Court, using legal processes from the European world to 
understand relationships with land from the Māori world, needs to be 
examined critically, even by historians who may agree with his judgment. 

Given that the case led to around 700 pages of detailed testimony by 15 
Māori witnesses, it is also surprising that they have relied on the 

judgment, without considering its relationship to the evidence.  

4. Historical evidence presented on the behalf of Ngāti Whātua consists of 
a detailed exposition of Ngāti Whātua’s customary history, drawing on 

both Fenton’s judgement and on tribal expertise, especially that of the late 20 
Sir Hugh Kawharu. To that extent, this evidence acknowledges Ngāti 

Whātua’s history as their own. However, at times this evidence, often 
drawing on Fenton’s narrative, dismisses the customary traditions of 
others, who have long maintained in their own histories, associations with 

Tamaki.  25 
 

5. This evidence takes a very different approach. It does not have as its 
primary objective demonstrating that one tribal tradition is correct and the 
others false. It accepts that customary histories are essential aspects of 

tribal identities and their retelling a major contribution to Māori survival as 30 
iwi and hapū, through 181 years of colonisation. Historians have 

responsibilities to respect these traditions, and act warily in attempting to 
choose one tradition over another thus creating a form of advocacy 

history which only reinforces the divisions which occurred before the 
Native Land Court.  35 

6. Respecting these historical traditions is an important part of the 

Crown’s recognition and responsibility to protect te tino rangatiratanga.  

7. The evidence also recognises the limitations of historical method in 

determining the accuracy or otherwise of tribal traditions, especially those 
describing events which took place before the introduction of historical 40 
records. Wherever possible, and while accepting the limitations of 
historical records, the historian's object should be attempting to reconcile 
differences in traditional histories, rather than denigrating one to advance 

another.  

8. The Ngāti Whātua and Marutūāhu iwi have demonstrated traditional 45 
association with Tamaki in the different regions around it from well before 
1840, with traditions that extend back beyond first contact with the 
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European world. Once Europeans arrived these iwi continued to assert a 
variety of interests and their relationship with individual Europeans prior 

to 1840 and with the Crown and the courts after 1840. This evidence of 
ongoing assertion of interests, carried into the era of the Waitangi 

Tribunal and its historical inquiries, is in itself evidence of interest. Where 5 
there is evidence of ongoing negotiation, mediation and adjustment to 
changing circumstances between iwi, then this alone is evidence of an 

interest, which should be recognised by the Crown. The evidence 
discussed in this report demonstrates that all these iwi have asserted 

interests in Tamaki over a very long period of time.  10 

9. However, this evidence does not explore the claims of other iwi, 

particularly those associated with Waikato, who can also demonstrate 
long-standing associations with Tamaki. Exploring their histories has been 
beyond the scope of this evidence, as has been the histories of Ngāi Tai 

and Te Kawerau a Mahi and Te Akitai. The existence of these separate 15 
traditions should not be forgotten.  

10. In essence, the Crown settlement process today attempts to be 
inclusive, to recognise disputed and overlapping interests. In this, the 
current settlement process attempts to avoid the pitfalls which came from 

a long tradition of Crown involvement in determining customary interests, 20 
with a primary objective to extinguish customary title, by recognising 

some groups and denying the interests of others.  

11. Both Ngāti Whātua and Marutūāhu have different traditions about 

Tamaki, the Manukau and the Gulf Islands and the North Shore to 
Mahurangi. These traditions show a history of common habitation and 25 
shared resource use. Compared with other areas of the country, there was 

surprisingly little violence between the two groups. They show evidence of 
negotiation and peacemaking and working collaboratively. But they are 

still  
different histories, and they demonstrate different relationships based on 30 
whereabouts these tribes were located. For Ngāti Whātua, Tamaki is 

viewed from the west and the Manukau. For Marutūāhu it is viewed from 
Hauraki.  

12. What we can do today is use evidence from the 1820s and 1830s 
which was not available to Fenton, to compare with the oral evidence 35 
presented at the hearing and Fenton’s overarching narrative of events. 

Fenton had few written resources available to him and relied almost 
entirely on the oral histories of Māori and European for evidence of what 

had occurred between 1820 and 1840. While the oral evidence lacks 
precision over dates and events, a limitation common to most oral history, 40 
the two sets of evidence are in many ways remarkably consistent, 
particularly in telling the various stories of the reoccupation of Tamaki in 
the second half of the 1830s. But there are some differences.  

13. The oral evidence from all parties overstates the significance of the 
Waitemata and Ōrakei. This is not surprising as the rangatira present were 45 
required to demonstrate significant permanent occupation of Ōrakei and 
Okahu, both before the temporary evacuation of Tamaki in the 1820s and 
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after the return a decade later. While the Ōrakei enquiry ranged far and 
wide over customary rights to Tamaki, the investigation remained into the 

title for the 700 acre block at Ōrakei. But the historical evidence does not 
support this prominence. Visitors to the region prior to the Ngāpuhi 

invasion visit Mokoia and Mauinaina and Manukau, but make no mention 5 
of any settlement at Ōrakei or nearby. When the treaty is signed in March 
1840, Marutūāhu sign on the Waitemata, possibly at Karaka Bay. Ngāti 

Whātua signed at the Manukau. Fenton also accepted Ngāti Whātua 
evidence that there were gardens and dwellings at Horotiu (the site of 

Auckland), but apart from two shelters and maybe some potatoes, this 10 
was not supported by the eyewitness oral or historical evidence.  

14. In 1820, prior to the Ngāpuhi invasion, Marutūāhu had strategic 
control of the portage which linked Waikato to the gulf and beyond. Ngāti 
Whātua controlled the other side of the portage, from the Manukau. These 

were the most important strategic locations in the area. Both iwi began 15 
returning tentatively in the 1830s, Ngāti Whātua to the Manukau, 

accompanied by Waikato Hapū. There is no evidence of their occupation of 
the southern shores of the Waitemata until around 1840. Marutūāhu 
returned to Whakatiwai and Maraetai and the Gulf Islands. Once 

Europeans arrived in the late 1830s and the coming of the Crown and, 20 
more specifically, the coming of the capital changed relationships between 

iwi and Tamaki. The Waitemata became the favoured harbour. By then 
Waikato hapū were also moving into Tamaki, first at Mangere and 
Ihumāto and then at Remuera.  

15. Fenton’s first decision, in December 1866, was a simple statement of 25 
his findings, with little discussion of the evidence to support it. When he 

was forced to rehear the investigation, he took a very different approach 
in presenting his decision, going into great detail to justify point by point 
his preference for the Ngāti Whātua account. He systematically rejected 

every argument presented by Hetaraka Takapuna and the Marutūāhu 30 
claimants who were joined with him.  

 
16. This evidence also places the Fenton investigations into their broader 

historical context, which helps to explain the vehemence with which 
Fenton dismissed all of the arguments made by one side in favour of those 35 
made by the other.  

17. The Native Land Court was established after twenty years of 
frustrating and contradictory practice as the Crown attempted to find 

practical and permanent ways of extinguishing aboriginal title. Once it was 
accepted that Māori customary title existed for the whole of New Zealand, 40 
not just cultivations and villages, as some in Britain and New Zealand 

argued, then purchases were experiments in recognition and 
extinguishment. Crown purchases in New Zealand, for which Mahurangi 

was an example, were far from simple sale and purchase agreements. 
Negotiations often continued with other interested iwi and hapū long after 45 
the first deed had been signed. Crown purchasing was often contested, 

and the Crown had great difficulty in insisting that Māori had sold the 
land, when iwi and hapū insisted otherwise. Attempts by the Crown to 

waive pre-emption in 1844 also had an impact on recognition of custom. 



2105 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

By the late 1850s, how to extinguish title was a matter of critical debate 
in both Māori and European circles. It contributed to the development of 

the Kīngitanga and was the critical question that led to war at Waitara.  

18. In 1866, when these investigations began, the Native Land Court was 

still extremely new. Francis Dart Fenton, while working in the Native 5 
Office, may not have drafted the original 1862 legislation, but he played a 
significant role in elevating the status of the court as it was redesigned in 

the Native Lands Act 1865. In redesigning the Court, he was writing his 
own job description. Given the calamity of the Waitara, and the divisions 

within the European world over the Crown’s policy in Taranaki, Fenton 10 
wanted to give the Court status, believing that Māori would only accept its 

decisions if it had the judicial position worthy of the task before it. He 
wanted good lawyers to represent the cases of Māori before it and he 
needed to demonstrate above all that the Court could come to definite and 

well justified decisions, despite the complexity, contradictions and size of 15 
the evidence before it. But he wanted even more than this, he wanted to 

develop a Māori common law, a common set of principles which would 
allow the interpretation of Māori custom, in a way that could be commonly 
understood by counsel and demonstrate the inclusion of customary 

interests within a British common law system. In this, Fenton was only 20 
partially successful. His attempt to create a series of principles on which 

judges could make clear decisions did not emerge. He wanted a clear set 
of legal principles which would allow a European judge and European 
lawyers to be able definitively to accept one group of litigants’ claims and 

deny others.  25 

19. In 1879, when he published his miscellany of important cases, he 

could not demonstrate common law principles in interpreting custom. 
They were little more than a collection of interesting decisions, interesting 
because of the histories that they told. But in 1869, when the second 

judgment was released, he was still hopeful that the decision would 30 
contribute to such a clear and systematic code of interpretation.  

20. To a large extent, these aspirations explain Fenton’s unwillingness to 
consider different interpretations of conquest, his insistence that any 

peace negotiations were a response  
to individual acts of violence and had no implication to custom, and his 35 
insistence that gifting of interests did not compromise the underlying title. 

He went to considerable explanatory length to close the door on any 

interpretation which compromised all these principles.  

21. Fenton’s decision did not so much reflect custom as transform it, 
turning it into a new form of law but also a new form of history. Not only 40 
was Fenton looking for these legal principles which would be the basis of a 
Māori common law, he was also producing a historical narrative, taking 
events in whakapapa and oral memory, and reducing them to an 

Enlightenment focused history of the present, a coherent and objective 
narrative. Fenton’s incorporated whakapapa as history, fitting it into a 45 
timeline, and in doing so transforming it from understandings of the past 
that existed in a Māori cultural context to one that suited European 

understandings of history in the middle of the nineteenth century.  
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22. Fenton’s Native Land Court investigation in the end served a 
colonising purpose. The investigation was not being undertaken to ensure 

that Ngāti Whātua could sell the land. Far from it, the judgement was 
aimed to ensure that Ngāti Whātua had a secure title, so that they could 

continue on the path towards “civilised” inclusion in the European world. 5 
Their community had already been idealised in Fenton’s understandings of 
a Māori future. Settled Christian and agricultural communities, not over 

endowed with land, was in his view the path for Māori to follow. He was 
unlikely to overturn their claims to title, and make them landless as a 

consequence.  10 

23. But to do this he had to achieve another colonising end, to give them 

secure title, so he had to set aside any claims of others. This had been 
fundamental to any program of land purchase, and after 1865, was aimed 
to reassure private purchases that they could acquire Māori land safely, 

without other interests turning up and demanding payments, something 15 
that was commonplace before 1865.  

24. In his attempt to create certainty, Fenton did what he was required to 
do and he did so with enthusiasm. He provided a case for recognising the 

customary histories of one group at the cost of denigrating others. It was 
his attempt to contribute to a dilemma that had faced the Crown ever 20 
since 1840, how to recognise Māori custom, but at the same time 
extinguish it. He used the increased powers of the Court and his quite 
considerable skill to produce a decision which reflected colonial 

imperatives rather than tikanga. The decision created an imaginary world 
on the ground in 1840 from the settlement patterns of Māori occupation of 25 
Tamaki that existed in 1868. In doing so he permanently attempted to 
break the historical association of Marutūāhu and other iwi and hapū from 
Tamaki. The decision ignored the way that customary relationships with 

land were flexible, contested and responsive to changes in economic and 

social opportunities.  30 

25. This evidence is presented on behalf of Marutūāhu and recognises a 
long-term relationship with Marutūāhu and the other iwi of Pare Hauraki. 

As a result of these relationships, I acknowledge that I have had access to 
the perspectives of these iwi, and their understanding of their relationship 

with Tamaki Makaurau. I do not have the same relationship with Ngāti 35 
Whātua. Despite these different relationships, this evidence  
should not be seen as an attempt to push aside Ngāti Whātua's own 

traditions about its relationship to land – with one exception. This 
evidence maintains that the idea of customary interests as territorial, with 

known and accepted boundaries, is highly unusual, as are Ngāti Whātua's 40 
claims of an exclusive territory within these boundaries. To the contrary, 
there is no historical evidence that these claims of exclusivity were 

acknowledged and accepted by Ngāti Whātua’s neighbours, and certainly 
not by Marutūāhu. There is considerable evidence of overlap and shared 

interests over Tamaki.  45 

26. As explained in this report, the evidence presented here represents a 
much longer deliberation on my part on the nature of customary 

relationships to land, and how these have been influenced and distorted 
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by government and legal institutions, particularly those involved in 
extinguishing Māori title. In 1996, I completed a review for the New 

Zealand Law Commission, to accompany a discussion initiated by Eddie 
Durie, then Chief Judge of the Māori Land Court and Chairman of the 

Waitangi Tribunal, on Māori jurisprudence.1 Chief Judge Durie’s cautionary 5 
paper was concerned with the way that the courts would interpret Māori 
customary law, in an era when legislation was increasingly making 

references to Māori customary concepts. My own paper was concerned 
with the historically introduced institutions, such as the Native Land Court, 

in both the extinguishment and preservation of customary rights to land.  10 

27. It should be noted, that although Marutūāhu often act collectively, 

joining the interests of Ngāti Maru, Ngāti Paoa, Patukirikiri, Ngāti 
Whanaunga and Ngāti Tamatera, these iwi also have distinct tribal 
histories, and at times these are also contested. One example of these 

differences lies in the different level of support iwi provided to the 15 
Kīngtanga in the 1860s and another in the varying decisions made by 

these iwi to open their lands to goldmining also in the 1860s. The same is 
true of relationships between all Pare Hauraki iwi.  

28. In my view, the High Court needs to act cautiously to avoid replicating 

decisions made in the past which created winners and losers, perpetuating 20 
conflict between iwi. It is now over a century and a half since these issues 

were first considered by the courts. And yet, that we are still deliberating 
on these issues so long after two Native Land Court hearings is itself 
evidence not only of how customary interests can be contested, but also 

of how courts' attempts to resolve these questions further exacerbate 25 
such disputes, unless the Crown treats customary interests in land as 

inclusive, recognising the different and often competing iwi histories that 
relate to that land.  

29. Assertions of customary interests, however contested they may be, 
are statements of iwi identity. Customary histories are fundamental to the 30 
resilience of iwi and the very survival of Māori as distinct cultural 

identities. Because of this, historians and courts need to act cautiously.  
 

30. Because institutions developed to recognise custom in the nineteenth 
century, and to some extent beyond, were aimed at extinguishing 35 
aboriginal title, they cannot be seen as impartial collectors of customary 

histories. Their aim was to create full and final transfers of ownership, to 
quieten aboriginal title. This explicitly meant determining whose interests 

were sufficiently important to be recognised and paid and whose could be 
ignored. The complexity of this problem bedevilled Crown purchase policy 40 
throughout the 1840s and 1850s and played a large part in the creation of 

the Native Land Court.  

31. The argument that the court could act as an impartial arbiter of 

customary disputes is complicated by the extensive cultural, legal and 
economic assumptions Europeans were making about Māori and European 45 
relationships with land. These arguments were being moulded 
substantially by Enlightenment ideas of history and civilisation.  
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32. This evidence argues that over long periods of time, it is possible to 
identify very different contested histories which described different 

relationships with the same land and water. The need to adjudicate 
between these histories was fundamental to the Crown's ongoing 

campaign to extinguish these customary relationships and to replace them 5 
with Crown recognised title - more often than not in the nineteenth 
century in the hands of European settlers or speculators. But this is not 

the case in the present. To replicate exclusionary processes, designed to 
exclude some from the land while recognising the interests of others 

exclusively, should have no place in the current treaty settlement process. 10 
This process focuses on restoring customary associations with land and 
water, and in some cases the return of land, recognising the vitality and 

validity of these customary histories requires inclusiveness.  
 

2 Historians and Custom Before the Tribunal  15 
33. Professional historians became increasingly involved after the 1990s in 

presenting traditional forms of evidence, including evidence of whakapapa 
to the tribunal. This evidence was presented alongside that of iwi 

historians. That professional historians, mostly Pākehā, were even 
presenting these histories was unexpected. In the climate of the 1980s 20 
and 1990s, many Māori communities believed that they were the 

custodians of their history, they knew their pasts, and the involvement of 
outsider European historians and anthropologists had been more 

damaging than productive. Linda Smith’s 1999 Decolonizing 
Methodologies: Research and Indigenous Peoples, although not dealing 25 
with research for treaty claims, expresses a widely held view that 

indigenous research must be undertaken for and by indigenous 
researchers, according to indigenous perspectives, not just of events, but 

of research itself.2 Yet in this area of indigenous research, researchers not 
associated with the traditions of iwi and hapū became substantially 30 
involved in exploring these tribal histories.  

34. While claimants considered that professional historians gave a degree 

of independence to the evidence presented on their behalf, undertaking 
such research required a high degree of professional skills and experience. 
Claimants needed historians. While oral  35 
traditions remain staunchly debated and protected within iwi and hapū, 
much of the evidence that was used to debate issues of customary 

interest also came from a vast fund of written sources. In contrast to 
other settler societies, since 1840 Māori literacy, intensive engagement 
with the European world, and even the recognition of Māori title, has 40 
generated a substantial archival footprint. This is despite two catastrophic 
fires which destroyed much of the Department of Māori Affairs archive, 

the fire which destroyed the New Zealand Parliament building in 1907 and 
the Hope Gibbons fire in 1952.  

35. Not surprisingly, those historians already experienced in providing 45 
research for the tribunal began to also be involved in research exploring 
traditional tribal interests, on behalf of specific claimants. However, in 

Crown claimant focused research, historians have usually commenced 
their narratives at around 1840, and bringing the narrative from then to 
the present, or at least to the time identified in the brief of evidence. This 50 
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has been a useful approach when creating a narrative which involves the 
history of two parties, a claimant group or a group of claimants on the one 

hand and the Crown on the other. When focusing on customary interests, 
the chronology may begin in the distant past, but does not stop at 1840. 

Very often, attempts by claimants to assert their interests in land sales, 5 
court proceedings, protests and petitioning are part of the story.  

36. The historical evidence presented before the tribunal is a highly 

specialised form of history, driven by section 6 of the Treaty of Waitangi 
Act 1975, which gives the tribunal power to investigate claims by Māori 

that the Crown has breached the principles of the Treaty of Waitangi. 10 
Historians focus exclusively on the role of the Crown from 1840 to 1992, 

excluding any other historical understandings of causality. The role of 
trade, resources, demography and politics are, for the most part, 
irrelevant to this research. Even the setting, a commission of inquiry, 

where technical reports are evidence under cross-examination, is very 15 
different from that in the academic world.3  

37. This is even more specialised in the production of Historical Accounts 
for treaty settlements, with very substantial claims and the evidence for 
them reduced to much smaller documents. These documents provide a 

Background, which gives a statement of the claimants own traditional 20 
history, unchallenged by the Crown, but where claimants are unable to 

mention other iwi or hapū or rangatira outside of their own group by 
name. The Historical Account which follows is agreed between the Crown 
and the claimants, and is a very disciplined and generally carefully 

constructed narrative. All this leads into the Crown’s acknowledgements of 25 
Treaty of Waitangi breaches and an apology.  

38. Extending this narrowly focused and highly professionalised approach 
to historical research into dealing with competing claims over customary 

interests is problematic.  

39. Because claimant histories can be highly contested, simply providing a 30 
narrative of a single history describing one iwi or hapū’s association with 

the land from the time of first arrival to 1840 and beyond is inadequate 
for dealing with the complexity of these diverse histories. There are simply 

too many different interpretations of the same events. Narratives which 
are partisan, by failing to acknowledge the relationship of the historian  35 
to the claimant group, and the extent to which this inevitably biases the 

history contribute little to this discussion. Single iwi centred research 
makes it very difficult to walk what is already a very fine line between 

professionalism and advocacy. Professor David Williams has gone so far as 

to describe all this history as advocacy history:  40 

40. Like expert witnesses in other legal proceedings, historians became 
mindful not of who might have been their client in previous hearings, but 

of who had commissioned them to write this report in this inquiry. 
Whether commissioned for claimants, for cross-claimants or for the 
Crown, historical reports could in almost all cases be categorized as 45 
‘advocacy history’.4  
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41. Historians embedded within claimant groups get to know a limited 
number of tribal histories and perspectives and inevitably see themselves 

as presenting these perspectives in their research. Often, this meant 
explaining away, ignoring, or denying evidence which suggested the 

interests of other claimant groups. While Williams’ criticism of history 5 
undertaken for claimants, the Crown and counterclaimants, appears 
dismissive, he in the end sees this form of history, and its legal cousin, as 

an important contribution to New Zealand’s understanding of its past.  

42. Historians need to develop ways of interpreting these conflicts which 

recognise the mana of the different communities involved and, wherever 10 
possible, show how each of these communities interprets their relationship 

with the same lands and resources. In this, it is important to recognise 
that no one group’s history should be used to explain the actions of 
another. This is more than recognising the mana of the different groups 

involved: it is about recognising how fundamental these historical 15 
associations with the land are in sustaining the identity of each of these 

groups. History is more than just a tool for asserting a relationship with 
the whenua. It is an expression of Māori identity and the very survival of 
these multiple interpretations of the past and the present are, like te reo, 

fundamental to the preservation of Māori cultural identity in the present 20 
and into the future.  

43. In using a narrative approach to compose these histories, many 
historians have not been transparent about the value of different sources. 

There is nothing unusual or inherently wrong or deceptive in this. 
Historians select available sources, assess their credibility alongside other 25 
sources and choose which sources they feel the most appropriate for the 

narrative. Compared with social scientists, historians are less likely to 
dwell extensively on the nature of their methods. In history for Treaty 

inquiries, historians are usually explicit about where they have looked for 
primary sources, but less so about the strengths and limitations of the 30 
different sources they use. This means that in developing an aspect of 

each narrative, the historian might draw on evidence from an early 
nineteenth century visitor, who recorded meeting people on the land in his 

diary. The narrative might record reminiscences from the same individual, 
published many decades after his original encounters. It might include 35 
evidence presented before the Native Land Court, or cite a judgement of 

the Court - the two are most definitely not the same. It might include an 
account published in the newspaper, the text of a later petition, or 

evidence presented at a commission of inquiry. All these different sources 
have different strengths and weaknesses. Not addressing the strengths 40 
and weaknesses of sources explicitly also poses the risk of ignoring the 
absence of sources.  
44. In general, the more primary sources from as varied perspectives as 

possible, the better. While the Native Land Court may have been 
responsible for the alienation of vast areas of Māori land, and assisted in 45 
the marginalisation of those who passed through it, those cases which 
generated the most debate, also generated the most evidence, evidence 
which now provides ancestral voices, records of the assertion of 

customary interests, speaking to the present. Given the significance of the 
Native Land Court in developing today’s customary narratives, those not 50 
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turning up were silenced, not only in the discussion about the land at the 
time, but in the evidence that can be easily accessed about their 

understanding of their relationship with the blocks being investigated. This 
is particularly true in the 1860s, when the Kīngtanga was still an ‘enemy’, 

thus would not have been welcomed in Auckland, and anyway was 5 
imposing a boycott of the Court.  

45. So many of the sources that are used today as indications of custom 
and customary relationships between hapū and iwi were created in 
processes designed to extinguish Māori title.5 This includes evidence taken 

from the Old Land Claims Commissions, evidence relating to Crown 10 
purchases of Māori land from 1840 to 1865 and evidence presented to the 

Native Land Court. The Crown or the Court collected this information for 
the sole purpose of transforming title from land owned under custom, to 
Crown land or land owned in what became known as European title. While 

in some cases, including the Ōrākei block, the award of title was not a 15 
precursor to sale, Native Land Court investigations were for the most part 

a determination of who would have, or who already had, the capacity to 
sell. Understanding what this evidence might tell us about custom today 

requires an understanding of the processes which generated the evidence 
in the first place. How the evidence was collected and preserved, who 20 
would get paid for the land or who would be awarded title influenced what 

evidence was presented.  

46. Because of the loss of archival evidence from the Protectorate of 

Aborigines or the early Land Purchase Officers, the evidence of Crown 
purchases through the 1840s and 1850s is limited. Often, we have the 25 
deed of sale, and little else but a few fragments of correspondence to 
reconstruct what might have been a complex interaction between different 
iwi and hapū. During the early 1840s, when many of the early Crown 

purchases took place around Tamaki, the Protectorate of Aborigines was 
given responsibility for arranging the sale, caught at the time between its 30 
dual responsibilities of protecting Māori interests, through ensuring that 
Māori retained lands they needed, while acquiring land for European 
settlement. Much of its deliberations on these issues have been lost when 

it comes to specific negotiations and purchases.  

47. Judicial or quasi-judicial proceedings are much more likely to have 35 
survived, including the records of the land claims commissions, examining 
both pre-1840 purchases and pre-emption waiver purchases in the Native 

Land Court. Understanding the decisions and evidence presented in these 
investigations requires an understanding of the whole court process and 

how Māori engaged with them. Too often, historians take a statement 40 
about  
custom presented in a judicial environment and cut-and-paste it into 

historical narratives in the present to support today’s claims, without fully 
exploring the very different contexts. It is extremely important to 

recognise that whakapapa and oral history presented to a Court took place 45 
in the setting that was very different from a marae. Māori were witnesses, 
very often led by counsel, interrogated by judges and cross-examined by 

the counsel of opposing parties.  
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48. Despite the narrow and questionable focus on 1840 as a time for 
fixing custom (itself a legacy from Fenton’s interpretation of custom) 

these histories are not immutable. Far from it, customary histories 
continue to the present. All communities express their histories as a 

complex relationship between the present and the past. Māori customary 5 
relationships with land did not end with the coming of the Crown. 
Whakapapa has continued, as new generations married and had children. 

Experiences since 1840 are also part of iwi and hapū histories.  

49. Histories on conflict over customary interests need to recognise the 

complexity of Māori customary relationships with land. These histories are 10 
also fundamental as an indigenous title system, which record relationships 

with people in land, with the resources of the land, inland waters and sea 
and which are flexible in adjusting to changing circumstances as they 
have always been. There are some questions that historians can resolve, 

others that historians can help explain, but there are severe 15 
methodological limits on the ability of historians to decide which piece of 

traditional evidence should prevail in these narratives. When it comes 
down to it, for many of these conflicts, some of which will be discussed in 

this evidence, we simply do not have enough historical evidence to argue 

one way or the other.  20 

50. Exploring custom in Tamaki created particular problems because of 
the nature of the Native Land Court evidence. Ōrakei was one of the most 
significant inquiries which, over two hearings, produced nearly 700 pages 

of evidence in handwritten manuscript. The Ōrakei decision, which is 
discussed in considerable detail below, is one of the best-known 25 
judgments of the Court and, as it was published in 1879 with a small 
number of others, one of the easiest to access. Those who have 
considered customary issues in Tamaki in the past have tended to focus 

on the decision rather than consider the massive volume of evidence 
given by witnesses which is available. This is hardly surprising. As the 30 
discussion of this evidence shows, the claims asserted in the Court were 
overlapping, complicated and supported by evidence difficult to 
comprehend. The Court’s decision imposes order on this chaos even if it is 

only convincing when the evidence presented is ignored.  

51. For this reason, an approach is required which rather than selectively 35 
drawing from the statements of witnesses at the Court hearings and 
testing them against other evidence which is available, explores the 

nature of the claims asserted by the different kinship groups and tribes, 
the evidence they used to support their claims and the ways in which the 

Court dealt with any disputes which arose. We are concerned in particular 40 
with the internal dynamics of the claims, how the evidence presented 
reflects long-term relationships over the land and the nature of any 

disputes between competing claimants. The best way to examine these 
patterns is by a careful analysis of all the evidence and all  
the claims, not just those of one side or another. The Marutūāhu evidence 45 
needs to be considered in the light of the Te Taoū evidence and vice versa 
– the two cannot be conveniently divided. Looking at the evidence as a 

whole rather than selecting from it provides significant perspective and 
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certainly challenges the authority and stability of the Court’s decision in 

Ōrakei in particular.  

52. In consequence, when we consider customary issues, the focus is on 
what was said by witnesses rather than the outcome. Later decisions of 

the Native Land Court often recognised the complexity of custom and the 5 
difficulties of establishing the nature and extent of interests in a defined 

block of land. In Ōrakei specifically the Chief Judge and his assessor had 
no such doubts about their ability to define customary interests in the 
block and the decision is unusual in that regard (though possibly not 

during that early period of the Court). Both decisions of the Court in Te 10 
Aroha were equally absolute. The Ōrakei decision did exclude Marutūāhu 

entirely from the only block of customary land remaining in Tamaki but 
this does not prevent us analysing the evidence presented to the Court or 
exploring alternative possibilities to the Court’s grand narrative. What was 

said, in consequence, is more important than the outcome.  15 

53. There is also an important point to be made when it comes to 
assessing the evidence presented by witnesses. In this first instance, 
debates and disputes in the Court were customary. They were not 

arguments among Māori about custom. They were custom. This is 
because those debates show long and complex relationships between 20 
people, who sometimes expressed an identity distinct from others based 
on their whakapapa, over land. This was the very essence of custom. 
Senior leaders who appeared and claimed land did so on the basis of their 

relationship with both their people and other senior leaders. In later years 
some of their people might come before the Court again for inclusion as, 25 
individually, they were originally omitted from the formal title to the land 

even if their interests were acknowledged through their leader.  

54. This was the essence of custom in operation. No leader or kinship 
group operated in isolation; relationships between kinship groups and 
leaders were the basis on which claims were asserted and argued in the 30 
Court. Custom did not exist in a vacuum but in the ongoing negotiations 
over who could occupy certain areas of land and access to the resources 

of the land (such as rat runs, bird catching places, fishing sites and eel 
weirs). In a report with Dr Grant Young on Waikaremoana lands, we 

stressed the contested nature of custom but a key characteristic of 35 
custom is the relationships between people and out of these arise conflict 
and disputes as well as shared histories.6 Narratives of both form the basis 

of custom. Studies of custom, including O’Malley and Williams’, have 
focused on the production of an authoritative meta narrative of Māori 

settlement and conflict in a particular block of land or tribal area and used 40 
it as a basis for defining rights.  

55. A different approach is now required which recognises that debate and 
dispute about custom are the key consideration. They cannot always be 
reconciled but neither can one be privileged over the other. This is 

significant. One of the major accusations about the  45 
Court is that it gave the opportunity for charlatans to falsify claims and 

invent evidence to acquire interests in land to which they had no right. 
There is evidence to show that this occurred although whether it was 
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widespread is questionable. What is clear though is that where it did occur 
the nature of the Court process allowed it to be identified and challenged 

in a forthright manner. Conflicting narratives though did not mean that 
evidence was invented. Indeed, where key issues were disputed, 

witnesses tended not to accuse competing witnesses of dishonesty or 5 
speaking untruthfully but rather denied their interpretation of the issues. 
That is, an event did not happen or it did not mean what it was alleged to 

have meant. This approach would suggest that those Māori who 
participated in the Court process recognised that they were engaged in a 

customary debate about land and acted accordingly. They did not 10 
necessarily accept alternative narratives of occupation and use of land and 
any resolution of them had to be externally imposed. Exploring custom is 

not about choosing the right narratives; the multiplicity of narratives and 
points of dispute between them are the very essence of custom. In 

exploring these debates about custom, where custom is the debate, it is 15 
important to understand fully the context in which this debate takes place, 
the participants at the time, the audiences to whom the debate is 

directed, and what evidence those audiences expect to hear.  
 

3 Mokoia and Mauinaina  20 
56. Events occurring in the Manukau and Tamaki from 1822 to 1840 

played a very substantial role in the Native Land Court’s inquiries into 
customary ownership of the Ōrākei Block 1866 to 1869. Almost all 

attempts to reconstruct what occurred at this time relied on oral 
testimony. However, a series of European visitors did record their visits 25 
and they provide a timeline from the period immediately prior to the 

catastrophic Ngāpuhi incursions up until the signing of the Treaty of 
Waitangi. These primary sources were not available to the Court. And 

most historical accounts, and in the evidence presented by most historians 
before the Waitangi Tribunal in 2007, and on behalf of Ngāti Whātua 30 
today, this historical evidence is integrated with the oral history evidence 

to develop a single narrative. Angela Ballara’s independent account of this 
period is a useful example of this method. However, in trying to link the 

historical events with the different narratives presented before the Court, 
it is useful to separate out material from these two sources. This provides 35 
the opportunity for comparing the two different sources, in order to 

understand where they coincide and where they differ.  

57. These European reports do cover the three essential periods during 

these decades, the Māori world prior to the attack on Mokoia and 
Mauinaina in 1821 by a large combined taua from the Bay of Islands, the 40 
period of exile, from 1821 for Marutūāhu and 1825 for Ngāti Whatua. The 
fall of Mokoia and Mauinaina at Tamaki and Totara at the Thames led 
most of Marutūāhu into the Waikato and Ngāti Whātua followed after the 

battle of Te Ika a Ranganui in the northern Kaipara in 1825. Then, 
through the 1830s, iwi began a slow return to Tamaki.  45 

58. Tamaki in 1820 was peaceful, centred around the Marutūāhu 
collection of settlements with perhaps 4000 heavily involved in 

agriculture. While there was warfare between Ngāti  
Paoa and Ngāti Maru, this appears to have had little effect on the 
agricultural community, described by European visitors in such glowing 50 
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terms. In the Manukau, Ngāti Whātua had a similar agricultural 
community, also extensive, but not described in quite the same glowing 

terms as Mokoia. There was no evidence of habitation between these two 
towns (villages seem too deprecating a term) and Marsden passed 

through forests while travelling between them. There is sporadic evidence 5 
of smaller communities, one on the upper reaches of the Waitemata and 
another on Brown's island, but there were probably considerably more. 

However, these were most likely much smaller than those at Mokoia and 
at the Manukau. Had they been in any way rivals in size, Samuel Marsden 

would have wanted to visit them. As Agnes Sullivan has shown, one of the 10 
most significant features of these settlements was the absence of 
fortifications. They were settlements that took peace largely for granted, 

although pā were available for refuge.7 She described this occupation as 
“whenua rangatira”, a model of peacetime occupation, which allowed for 

resource sharing.  15 

59. The location of these two settlements is extremely important. In 1820, 

the Tamaki River was the strategic location on the East Coast of the 
isthmus. It was the gateway to the portage and the direct route to the 

Waikato. Mokoia was clearly the centre of Māori life at Tamaki. The 
Waitemata was at the time a backwater. It provided a canoe route to the 20 
Kaipara, but so did the Manukau. While there may have been settlements 

on the Waitemata, particularly seasonal settlements for fishing, these 

cannot have been of any significant size.  

60. Ngāti Whātua were commonly referred to as the people from Kaipara, 
but this seems to be more a statement of their place of origin then 25 
indication of their primary place of residence in 1820. Marsden's journey 
north in 1820 did not show any large settlements, and perhaps more 
importantly, Ngāti Whātua were increasingly concerned about Ngāpuhi 

incursions into the northern Kaipara. The Kaipara was already becoming a 

risky place to be. These concerns proved portentous.  30 

61. Ngāpuhi chief Hongi returned to New Zealand in July 1821. His trip to 
visit England and see King George had concluded with a stop in New 

South Wales. He returned with gifted armour, purchased weapons, and 

plans to avenge past defeats.  

62. There are no European eye-witness accounts of battle at Tamaki. The 35 
assault on the settlements of Mokoia and Mauinaina probably took place in 

November. Hongi and his force struck at the entrance while men 
commanded by Tuhi and Pomare moved around to try to gain entry from 
the rear. Marsden recorded a version of the events from Hongi's 

lieutenant, Wharepoaka. In this, the sixty approaching war canoe found 40 
Te Hinaki aggressively determined to fight the visiting force. He had his 

colours flying and was dressed in regimental uniform. Attempts to 
reconcile were rebuffed by Te Hinaki, and it was he who fired the first 
shot. This partisan account has Te Hinaki as the sole aggressor. It was Te 

Hinaki whose shot hit Hongi's chain mail amour, and it was he who fired a 45 
pistol at him and rushed him with a spear. Eventually, Hongi gave the 

order to set fire to the village filled with people. He also ordered the tribe 
to flee which apparently many did. Over time the iwi of the Manukau and 
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Tamaki withdrew to the comparative safety of the Waikato. But this did 
not mean these areas were abandoned and there is considerable evidence 

of small groups of Māori there spending time on a seasonal and temporary 
basis until the mid-1830s where a combination of forces encouraged a 

return.  5 
 
63. While some iwi had a reasonably settled existence in the Waikato, 

others had continued to move about in the troubled conditions. In August 
1834, John Morgan, at Mangapouri Mission station in Waipa, noted:  

 10 
In the afternoon a small party of natives belonging to the 
Wakatohea [Whakatohea] tribe arrived. Held a short service with 

them and they went on their way to Wakatiwai to join the general 
body of the Thames people who have assembled there for fear of 

another attack being made by the Waikato tribes.8  15 
 

64. Over a 12 month period, Henry Williams, with the assistance of other 

missionaries embarked upon a sustained attempt to broker a peace 
agreement which would allow the return of all of those had been forced to 

abandon a wide band of the country centred on the Manukau and Tamaki. 20 
By this time many were returning, particularly to Hauraki, but feelings ran 
high. Many iwi were still primarily based in the Waikato. Alfred Brown, 

whose mission station was at Matamata with Ngāti Haua demonstrated 
just how volatile the situation was, particularly for iwi surrounded by 

potentially hostile and powerful neighbours. The missionaries had a major 25 
advantage in that they could travel freely, from place to place, recording 

the level of suspicion and hostility in each of the kainga they visited.  

65. In December 1835 these sustained preparations for peace bore fruit 
with a hui which included Marutūāhu iwi, Ngāti Whatua, Waikato and 

Ngāpuhi. The Fairburn purchase followed this agreement and mission 30 
station was established at Maraetai.  

66. During the Fenton investigations of title to Ōrakei, the court would 
spend a very considerable amount of time trying to identify who 

“occupied”, in the Vattelian sense of the village with settled agriculture, 
Ōrakei at 1840. It relied entirely on oral history to make its decision, 35 
calling on both Māori and European witnesses to remember where people 

were in the 1830s and early 1840s. The historical, archival and published 
evidence from that period continues to suggest that Marutūāhu occupied 

Tamaki from the east, from their primary locations around Fairburn’s block 
and Ngāti Whātua were based in the Manukau at Mangere. There is some 40 
evidence that Ngāti Whātua had shifted to Ōrakei, very much as a 

secondary, even seasonal location.  

67. These European sources suggest that following the turmoil of the early 

1820s, the return to the Manukau and to Tamaki occurred tentatively 
during the first half of the 1830s and still with caution following the peace 45 
treaty of 1836. The missionary sources are not particularly useful in 

describing who went to particular parts of the Manukau and to the Tamaki 
isthmus. However, the absence of any significant discussion of the 

Waitemata indicates its marginal place in the Māori occupation of Manukau 
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and Tamaki at the time, as was the case in 1820. It is clear from these 
records also, that while in the early 1830s Ngāti Paoa had returned to the 

Western Firth of Thames at Whakatiwai, there was only sporadic 
occupation further north, as there had been at all times since the Ngāpuhi 

incursions began. These sources also suggest that these groups not only 5 
continued to have reason to fear raiders from further north, but they were 
concerned that their return to Manukau and Tamaki would be the subject 

of tensions between them. Missionary statements that they were crucial in 
the negotiations for peace can, in this instance, be taken at face value, 

their indications of the anxieties associated with the return is persuasive.  10 

 
68. All of this indicates that iwi were not returning, or not able to return, 
to clearly known and acknowledged territories, with commonly accepted 
boundaries. If that had been the case, then the return would have been 

far less problematic. What we can suggest from the patterns of return 15 
from this evidence is that Marutūāhu were returning to the eastern area of 

Tamaki, where they been pre-dominantly located in 1820 and Ngāti 
Whātua were returning to Manukau, where they had mostly been located 
in 1820. But beyond that much appears to be still in flux, with some 

communities even remaining in the Waikato.  20 

69. All of these European sources provide a series of snapshots. They 

allow us to see pictures of what was occurring in the period between 1820 
and 1840, but only at the time of the European visit. In some cases, such 

as when Marsden travelled through the area in 1820, and in Henry 
Williams' visits at the time of the peace-making of 1836, the number of 25 
snapshots increases, and we get some sense of movement. They do 

provide some picture of the tribal landscape, through the names of the 
people they encountered and the kaianga they visited. If the snapshots 

show the same picture, through a series of visits, such as those recording 
the absence of occupation between 1821 and 1835, then we can make 30 
some tentative conclusions about what was occurring between these 
visits. But they are also European records dominated by European 
perceptions of landscape and economic activity. The fulsome pictures of 

Mokoia and Manukau, with their settled villages and gardens, reflect that 
European concentration on settled agriculture. The far more complex 35 
interaction of resource collection, fishing and mahinga kai generally, gets 

far less comment.  

70. In one of the few pieces of research which draws on the evidence 
presented at the Ōrakei hearing, Agnes Sullivan takes the evidence on 
cultivations and uses it to develop an economic picture of the occupation 40 
of Tamaki, particularly after the return to the region from 1835. Her study 
requires accepting the comments made by witnesses at face value. She 

also accepts without question the boundary placed upon the land by 
Fenton's 1869 decision. However, in creating a model for understanding 
this agriculture she shows the extent of shared use of resources, which he 45 
describes as crossing boundaries, but could just as easily be used to 
explain use of the same places by different right holders. In her 

description of the occupation of the Waitemata in 1820, she identifies 
fishing parties from Mokoia using the southern coast of the harbour at the 
same time as groups of Ngāti Whātua. The major areas of occupation for 50 
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both groups in 1820 are clearly identified as Mangere and Onehunga for 
Ngāti Whātua and Mokoia from Ngāti Paoa. Similar patterns of shared use 

in the Manukau are demonstrated between Ngāti Whātua and Waikato 
hapū. Only, she argues, between 1836 in 1837 could Ngāti Whātua be 

seen as experiencing "sole occupancy, whenua-rangatira conditions".9  5 
 

 
 
Figure 1: Winter-Spring economic use, Manukau and Waitemata, from Sullivan 
 10 

 
71. The oral history, which was provided before the Native Land Court, 
gives different information, and is much stronger on tribal perspectives of 
events, more detailed on the comprehensive nature of Māori occupation. 

(Although even here there is a caveat. By the time of the second Ōrakei 15 
investigation, Māori witnesses are clearly providing evidence on settled 

agriculture over and above any other evidence of traditional occupation. 
They clearly understand that this is what the Court requires, and the 
lawyers are leading the evidence and cross-examination in this direction.) 

But locating these events in the oral histories, and European dated time is 20 
far more difficult.  
 

 
72. It is extremely useful to note that these sources were not available to 
Fenton’s Court and therefore they provide a way of placing the oral 25 
histories that were used to create similar chronological narratives, looking 

back from the 1860s. This is not to say that one source is better than 
another, but it does strengthen the weight that can be placed upon them, 

when the oral histories from the 1860s coincide with these written 
observations from the 1820s and 1830s.  30 
 

4 Debate of Aboriginal Title in the 1850s and 1860s  
73. Questions of who had the right to sell and who had the right to 
prevent sale taking place would overshadow the Crown’s land purchase 
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policy from the 1840s, until the establishment of the Native Land Court in 
1862 attempted to resolve the situation once and for all. A good deal of 

this conflict was driven by the New Zealand Company and its supporters. 
After 1841, they accepted a deal with the Crown to provide them with four 

acres for every pound they had spent on their whole scheme (all the costs 5 
of the project including, advertising, shipping, surveying as well as land 
purchasing), their land claims were less dependent on their land purchase 

deeds. Once these deeds were shown to be incomplete and shoddy, they 
brushed up Vattel to their purpose and demanded the Crown take 

possession of the vast waste lands of the colony, so as to convey title for 10 
as much as it needed to the Company. So the question of how land was 
owned by Māori according to custom was always intertwined with the 

question of what the European world was prepared to accept as a 

legitimate form of aboriginal title.  

74. To better understand the way that Crown officials, lawyers and judges 15 
interpreted customary interests, we need to explore just how Europeans 

were influenced by the ideas about land and landownership which they 
brought into their negotiations with Māori or into the Native Land Court. In 

this, there are a number of different influences that can usefully be 
discussed here, including the general understanding of European title was 20 
based on the experience of landownership, leasing and Crown grants in 

the United Kingdom and the influence of the Enlightenment in the way 
that ideas about landownership and title were evolving through the middle 

of the nineteenth century.  

75. The Enlightenment also influenced the way that Europeans looked at 25 
the writing of history, which would become a key part of the way that the 
Court interpreted Māori customary interests to land and its investigations. 
History in the nineteenth century was not the discipline it is in the 

present, and judges of the Native Land Court took Māori concepts of time 
and whakapapa and refashioned them into history, and an ordered 30 
chronologically sequenced narrative of events.  

76. How these ideas were contingent on events occurring in New Zealand, 

including disputes between those, both Māori and European, who 
defended Māori customary interests to the whole of New Zealand and 

those who challenged those claims, often associated with the New Zealand 35 
Company. The debate over aboriginal title flowed and evolved through  
the 1840s and 1850s, and had a significant influence on the development 

of the Native Land Court in its attempts to interpret Māori customary 
interests from 1865. Native title was not so much being discovered in this 

process, as being invented and reinvented.  40 

77. Individual Crown officers and Native Land Court judges also bought 

their own individual and sometimes idiosyncratic personalities and 
perspectives into the Court. Some were confident, or at least believed that 
they were competent, in the Māori world and others were less so.  

 45 

5 Elusive Principles of Māori Customary Land Title  
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78. On the marae, the audience for debates about custom was Māori, the 
language te reo and the conventions for understanding custom 

determined by tikanga and kawa. But for the most part, the critical 
audiences for determining custom after 1840 were European. While the 

debate may have taken place in te reo, it was increasingly interpreted into 5 
English, and judged according to conventions that located in European 
understandings of land, its use and ownership. This did not preclude open 

and curious attempts to understand custom from Māori perspectives. 
However, these understandings were inevitably shaped by imperatives 

determined by colonial policy objectives, primarily those of extinguishing 10 
indigenous title to land and replacing them with Crown titles, whether the 
land would be alienated for European purchase or retained in Māori 

ownership. To achieve this transformation, Europeans had to convince 
themselves that they understood the principles on which Māori land was 

owned sufficiently to be able to apply these in local circumstances. This 15 
meant reducing the complexity of Māori customary relationships with land 
to something that supported the claims of government officials and 

judicial officers that they had sufficient understanding to arbitrate who 
had and who did not have title to the land. While at various times the 

Crown did contemplate leaving decisions over custom to Māori, rangatira 20 
were regarded as too partisan, too immersed in their own tribal interests 

to take on such a role.  

79. Land purchase offices and the Native Land Court may have been 

investigating customary titles, but in both cases, Europeans were deciding 
what aspects of custom had to be recognised and equally important, what 25 
aspects could be ignored. These Europeans did not want to know about 

the myriad of associations which made up the nature of customary 
relationships with land. Above all, they wanted to know which of these 

associations could be safely ignored. From a European perspective in the 
1840s and 1850s, the question of aboriginal title could be divided into two 30 
parts, did it exist for any area of land and who had the right to extinguish 

it?  

80. Because of this imperative, Europeans placed in roles which gave 

them responsibility to recognise Māori custom were hearing what they 
needed to hear, listening for clues in the statements being made to them, 35 
which allowed them to identify who was willing to sell, who made claims 
that it would be politically impossible to ignore, and whose interests were 
sufficiently distant and politically insignificant to ignore.  

 
81. Demands of colonial policy, intent on extinguishing customary title, 40 
inevitably transformed custom and the methods used to recognise it.  

82. Nothing about this process was easy. It has been argued that the 

Native Land Court could readily determine who had aboriginal title to land, 
by applying a set of easily understood principles. In any case before it, the 

Court, from this view, applied almost a checklist of four take: discovery, 45 
ancestry, conquest and gift. By applying these take, it was possible to 
understand a universal system of Māori customary interests in land, as 

long as these interests could be demonstrated in contemporary occupation 
of the land. These principles could be applied in any situation throughout 
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the country, irrespective of the iwi involved. These principles are used to 
define Māori customary interests at any time, up to and including 1840. 

The Māori Appellate Court applied these principles in its Ngāi Tahu 
decision in 1991, in determining who had interests in land within the area 

included in the Kaikoura and Arahura purchases of 1859 and 1860 5 
respectively.10 The case had been referred to the Māori Appellate Court by 
the Waitangi Tribunal, in its attempt to resolve customary disputes 

between Ngāi Tahu and iwi making up Te Tau Ihu.  

83. In coming to this decision, the Māori Appellate Court relied on a series 

of “rules” codified by Norman Smith. Published in 1942, Smith’s Native 10 
Custom and Law Affecting Māori Land provided what could be seen as a 

definitive guide to nineteenth century Court practice. At the time, Smith 
was a research officer at the Native Department, but would later become 
a Māori Land Court judge. It is important to note here, that in 1942 the 

Court had little practical experience in determining Māori custom to blocks 15 
of land. Almost all Māori land had by 1909 passed through the Court and 

was held in a Court title. The Court’s primary role was to manage what 
land Māori retained, to oversee succession, leases and sales. Smith drew 

on two major sources, Chief Judge Fenton’s Important Judgments 
Delivered in the Compensation Court and Native Land Court 1866 to 1879 20 
and Alexander Mackay’s Opinions of Various Authorities on Native Land 

Tenure, published in 1890.11  

84. Smith did understand the complexity of custom and the Court’s 

confusing and at times contradictory approach in the early decades of its 
operation. But he saw this simply is a problem of inexperience. As the 25 
Court became more accustomed to custom, and certainly by the 1890s, 
which is the period when the Court was tidying up remaining areas of 
customary land, it had a much clearer view of how these take worked. 

Smith did not accept that the Court had substantially modified custom in 
its deliberations, except in two areas, the apportionment of individual 30 
interests in the block and succession. But Smith’s own account also 
acknowledged the extent that custom was being filtered to modernise 
Māori tenure in its investigation of customary interests, and not just in 

creating new titles.  
 35 

It can be said, however, that much of the original custom remained 
with a grafting upon it of such subsidiaries as were necessary to 
meet the equities of each case as well as the demands of a 

changing society. Where a custom was uncertain or appeared to be 
inapplicable then the Court had to make modifications to fit as 40 
nearly as the basic custom would permit, consistent of course with 
Māori idea and the dictates of equity and good conscience. For 
instance individual ownership as we know it was practically 

unknown to the Māori and his land customs certainly made no 
provision for the allocation of aliquot shares to the owners of tribal 45 
lands, nor a fortiori, laid down any definite principle upon which 
such an allocation might be based.12 

 
85. Despite acknowledging the extensive evidence of the somewhat 
confusing approach to custom in early Native Land Court decisions, Smith 50 
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provided formulaic checkboxes for future judges. The idea that - keeping 
fires burning - returning to the land after three generations absence was 

insufficient to re-establish title is a good example. He also developed rules 
about how, once these fires had gone out, the tribe could re-instate itself 

on the land. When the tribe who had taken over the land abandoned it, 5 
this invited its prior owners to return. So too was the 1840 rule, reified by 
Fenton, seen as a fixed rule universally applied which limited any claims 

based on conquest to the period before 1840.  
 

6 Chief Judge Durie’s view on custom  10 
86. Chief Judge Eddie Durie, after almost two decades of steering the 

tribunal through its increasing responsibilities, was sceptical about the 
way that interpretations of Māori customary interests in land were being 

argued before the tribunal and other courts. In 2004, Durie’s paper on 
Māori jurisprudence was primarily a caution to the courts about their 15 
increasing responsibilities to interpret terms such as tikanga, iwi and 

whanau, which were being inserted into legislation.  

87. Durie sought to identify principles underlying Maori land tenure, 

another aspect of Maori custom, nationally but recognised what he 
described as a number of caveats:  20 

• practice and process varied from place to place, over time and 
according to particular contemporary circumstances. The changes 
and variations were such that a rule may not have acquired the 

status of a rule (though there was a consistency in the underlying 
ideology, norms or values);  25 

• the picture of Maori custom and tenure may also have been 
distorted by the opinions of settlers and colonial officials, and 
further distorted by the incorporation of some of those opinions 

within the Maori community itself;  

• modern Maori may postulate custom not according to what it was 30 
but according to how it was conveyed to them, with overlays of 
colonialism and recent change, or according to how they would now 

have it be.13  

88. Durie described a values-based system of tenure.  

89. In considering the impact of European institutions such as the Native 35 
Land Court, Durie described a flexible system of custom that was 
"sustained because custom was unwritten and because precedent 

formulated in other social and political conditions could be forgotten or 
disregarded if no longer convenient".14 However, with the intervention of 

courts, custom became "rigid" and "incapable of meeting new needs and 40 
changed circumstances".15 In describing the term mana whenua, Durie 
also treated the concept as inclusive, incorporating mana tupuna and 

mana tangata, and noted that:  
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… Maori continue to claim mana whenua by virtue of mana tupuna, 
in respect of land they no longer own, occupy or control. The 

ancestral connection was an historical reality that could not be 
obliterated by political revolution, conquest or land sales.16  

90. While Durie did recognise the existence of tribal boundaries, he 5 
distinguished very clearly between the complexity and flexibility of 
relationships between groups, which could not be generally reduced to 

lines upon the ground.17  

91. These views were further developed later in the decade. He doubted 

the ability of courts to fully understand Māori idiom, and the way that 10 
Māori history was constructed:  

… the Court did not appreciate the idiom, the customary 
predilections for synecdoche, where ancestors are used as symbolic 
of their descendants and posited as living at a later period, 

retrospectively, where a current hapū is depicted as having always 15 
existed, and telescoping, where the outcome of drawn out warfare 

or migration over generations is posited on having happened in one 
or two battles or in a single movement. The practice of using 

singular personal pronouns (I, he), to stand for the whole hapū, 
and the use of hapū names as though all were involved or had 20 
agreed does not appear to have been regularly appreciated. 18  

 

92. Emphasising people rather than land, Durie was also sceptical of the 
way that the term mana whenua, when defined as “dominion over defined 
territories” was being used by Māori as equating with custom, when he 25 
saw that as an introduction to Māori understandings of custom from its 
imposition from the European world.  

 
The current constructs of hapu acting collectively as national states 
and exercising mana whenua or dominion over defined territories 30 
may owe more to European influence than we may care to admit. 
While significant rangatira had influence from time to time over 

widely dispersed hapu, it is arguable that their control depended 
upon their personal mana and not on political land boundaries. 
Their mana could come and go and arguably, their influence was 35 
over people rather than land. Again, I am not suggesting there was 
no sense of unity amongst the people of descent groups, but that 

the nature of the unity must be seen in Māori terms. It is one thing 
to equate this unity with dominion at English law, but quite another 
to reconstruct Māori society to make it fit. 19  40 
 

93. Like Angela Ballara, Durie was suggesting that custom was being 
reinterpreted through engagement with European institutions. As Ballara 

argues Māori responses to the European world and to the threats and 
opportunities provided did have an influence on customary institutions, all 45 
of which reflected Māori resilience and versatility.  

 

7 Land Use, Land Ownership, Civilisation and the 
Enlightenment  
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94. Ideas flowing from the Enlightenment, the eighteenth-century 
intellectual and political movement which did so much to mould the 

modern world, created the intellectual framework for considerations of 
Māori customary rights. The Enlightenment imposed a series of 

increasingly applied rules on the nature of knowledge. First and foremost, 5 
it prioritised physical evidence, the tangible, those things that could be 
seen, touched, tasted or smelt. Enlightenment curiosity played an 

important role in James Cook’s eighteenth-century exploration of the 
Pacific, which combined the search for new knowledge in an unknown 

world with the expansion of British commercial interests. Enlightenment 10 
thinkers emphasised the use of rationality to determine the nature of a 
better society, idealised constitutions and rationalised political economies. 

All of this was a challenge to prevailing Christian ideas of revealed 
knowledge, through biblical texts or the accumulated wisdom of the 

church.  15 

95. Europeans saw land in ways that reflected these economic and social 

changes. The colonial administrators in New Zealand and colonial 
politicians did not just import the English laws in the English Laws Act 

1858, they selectively fashioned those laws to suit a reforming and 
modernising agenda, particularly as it applied to land. A capitalist 20 
economy had been for some centuries pushing aside mediaeval common 

law rights to land through enclosure. The process continued apace during 
the nineteenth century, with rights to remaining common land being 

increasingly privatised allowing greater economic flexibility to the owners. 
Some migrants to New Zealand coming from lowland counties had for 25 
generations experienced high levels of enclosure, whilst other Scottish 

migrants had first-hand experience of being displaced through the 
“Highland clearances”. While common rights to land may have to some 

extent accommodated Māori rights to land, such forms of title were seen 
as anachronistic, harkening back to an older level of economic civilisation. 30 
Once large areas of land had been “freed” of the burden of aboriginal title,  
then surveyors could lay out blocks for settlement on the basis of 
contemporary economic needs. In this way, European migrants not only 

brought with them an understanding of contemporary land titles in Britain, 
their view of the landscape was being moulded by the expectations of the 35 
future, rather than their familiarity with the past. Acquiring a title, owning 

a piece of land of their own, was part of this attractive future for many of 
these European migrants in the nineteenth century. Their ideal view of 

landownership was their own piece of land, with a secure and exclusive 
title. All this represented an Enlightenment focus of history being on the 40 
move.  

96. Enlightenment views of primitive society focused on a period of origin, 
when society existed without laws or constraint, an idealised world of the 

Noble Savage. When explorers such as Cook and Bougainville made their 
way into Polynesia in the eighteenth century it appeared to some of these 45 
theorists as a living example of life as it once was lived by Europeans. 
From a state of nature, illustrated most attractively by Tahiti in the late 

eighteenth century, in their mistakenly imagined Polynesian society they 

believed they were looking back at their own origins.  
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97. But by the 1860s a far more utilitarian notion of history dominated in 
the work of writers of the Scottish Enlightenment, represented by Adam 

Smith, David Hume, and William Robertson.20 History was driven not so 
much by moral questions, as in Christian teleology, but by economic 

activity. Such histories, often referred to as stadial histories, did not dwell 5 
that much on cultural difference, while tending to accept European 
superiority, and certainly did not focus on race. All peoples were part of a 

common humanity. They differed only in their level of civilisation, with 
some being more advanced than others along a common path. It was all 

about how communities made their living, with history that began with the 10 
primitive, and passed through different phases of economic activity, 
putting the most emphasis on tillage, on the development of agriculture, 

and then more recently on the development of industry.  

98. John Pocock, one of New Zealand’s most notable expatriate historians, 

placed these Enlightenment progressive histories alongside the idea of 15 
being a people of the land, a tangata whenua.21 In Pocock’s term being a 

hunter and gatherer society in eighteenth century Enlightenment thinking, 
which he describes as ‘vagrancy’, marked the lowest form of human 

existence. In eighteenth-century anthropological perspectives ‘a 
wandering condition dehumanizes or must precede humanization’.22 20 
Societies could progress, but they could also degenerate.  

99. The dominant way of understanding Māori history in New Zealand in 
the nineteenth century, and it could be argued for much of the twentieth, 

was to distinguish between the Māori and the European world as being at 
different places in the history of human social (not biological) evolution. 25 
Fenton himself would talk about Māori title to land as being equivalent to 
Saxon Falkland, and in this he was drawing on a popular trope, which had 
Māori displaying the same form of primitive conditions as the British had 

at the time of  
the Roman invasion. The responsibility of civilised communities, and in 30 
this Fenton certainly concurred, was to create the conditions whereby 
Māori could leap, through European example and direction, through 2000 
years of historical and economic evolution, to take their places as civilised 

members of a modern community.  

100. Emmerick Vattel, the Swiss Enlightenment scholar of jurisprudence, 35 
was one of the most influential writers on this issue.23 Vattel’s ideas on the 

laws of nations have made a major contribution to the evolution of 
international rules of warfare. However, in this context, he made the 

responsibility for agricultural communities capable of supporting a large 
number of people as a primary responsibility of the sovereign. He 40 
described the arts of ‘tillage’ as among the most important and useful 
marks of civilised society.24 Agriculture provided the ‘the surest resource, 
and the most solid fund of riches and commerce’.  

101. This posed serious responsibilities upon the sovereign.  
 45 

The sovereign ought to neglect no means of rendering the land 

under his jurisdiction as well cultivated as possible. He ought not to 
allow either communities or private persons to acquire large tracts 
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of land, and leave them uncultivated. Those rights of common 
which deprive the proprietor of the free liberty of disposing of his 

land – which will not allow him to inclose and cultivate it in the 
most advantageous manner; those rights, I say, are inimical to the 

welfare of the state, and ought to be suppressed, or reduced to just 5 
bounds. Notwithstanding the introduction of private property among 
the citizens, the nation has still a right to take the most effectual 

measures to cause the aggregate soil of the country to produce the 
greatest and most advantageous revenue possible. 25  

 10 
102. This was not simply a matter of ownership of land, but of utility, and 

Vattel used the term explicitly, the greatest good for the greatest 
numbers. For indigenous communities, Vattel applied his belief in the 

fundamental value of agriculture, describing hunter and gatherer societies 
as unable to generate wealth, to promote the growth of population and to 15 
encourage the advance of civilisation.  

 
The savages of North America had no right to appropriate all that 

vast continent to themselves; and, since they were unable to 
inhabit the whole of those regions, other nations might, without 20 
injustice, settle in some parts of them, provided they left the 
natives a sufficiency of land. 26  
 

103. Vattel did not consider this principle gave agricultural societies the 
right to push aside hunter and gatherer communities at will. He imposed 25 
conditions on economically advanced societies, most significantly pressing 
increases in population which could not be  
sustained in their own territories. Vattel was still writing in the middle of 

the eighteenth century, when the dramatic expansion of European 

populations was just beginning.  30 

104. Agriculture did not just provide an economic system which could 
sustain superior and more numerous societies. It created the parameters 

on which society could be ordered, could create laws for the management 
of property, systems of exchange and constitutions for government. 
Hunter and gatherer societies had no division of labour, no written 35 
language which allowed traditions to be collected and passed on, and 
government was limited to the delegation of authority to a powerful chief 

at time of war. Law was not only unnecessary, it was impossible  

105. When it came to assessing the financial value to the land, 

Enlightenment perspectives on title dominated government policy 40 
throughout the 1840s and 1850s.27 Europeans described land owned under 

customary tenure as valueless. Only labour and agriculture gave a 
financial value to land and this was only possible under a settled legal 

system which guaranteed property rights.  

106. This progression from hunter and gatherer to civilised communities 45 
was a form of history and so were the narratives developed by the Native 

Land Court. In both cases Europeans took their understandings of the 
Māori world and transformed them into narratives which had to conform, 

at least in general terms, to these understandings of historical 
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development, the values associated with different levels of so-called 
civilisation, and the common law implications of these narratives. The 

Native Land Court also developed extensive and detailed historical 
narratives to explain its decisions. These judicial historical narratives 

emerged from the common understanding of the writing of history from 5 
the mid-nineteenth century and were also heavily influenced by 
Enlightenment ideas of time and progress. They found ways of ordering 

the past very differently from the understanding of time presented in 

evidence before the Court.  

107. In the new Crown Colony, the Protectors of Aborigines, as both 10 
guarantors of Article 2's promises of protection and also custodians of pre-

emption and land purchase offices, attempted to develop a regime for 

purchasing land.  

108. The most significant tests of the new colonial administration's 
understanding of custom occurred around Tamaki, between 1840 and 15 
1842, with Crown purchases involving Ngāti Whātua and Marutūāhu. 
There were few other purchases anywhere else. In its early years, the 
Crown was primarily involved in establishing a new administration, setting 

up the bureaucratic and legal infrastructure for its rather pretentious, 
even fanciful, claims that it exercised sovereignty for the new colony in 20 
New Zealand. Hobson’s administration had focused on setting up the land 
claims commission with the complicating involvement of the Colonial 
Office and the New South Wales Government. The New Zealand Company 

settlers were impatiently awaiting investigation of their pre-Treaty (and 
sometimes post Treaty) land purchases.  25 
 
109. The transfer of the capital of the new colony from the Bay of Islands 
to Auckland necessitated land purchases, to provide both space for the 

new settlement, and a hinterland around it. For this reason, the key 
negotiations with Ngāti Whātua in these initial years were among the test 30 
cases in the government's approach to recognising Māori custom. It is 
important, in considering these purchases, to recognise that until 1843, 
there were only vague appreciations of the difficulties which were about to 

occur once William Spain started examining the New Zealand Company's 
purchases from Taranaki to Marlborough. With the exception of 35 
disturbances in Tauranga in 1842 and at Mangonui in 1843, there was 
little hint of the violence which had marked the middle of the decade, 

following the killings at Wairau in 1843.  

110. A detailed exploration of these early purchases is included in this 

report, but they need to be put firmly in the context of this initial, 40 
tentative exploration of the relationship between the Crown and Māori, in 
the alienation of Māori land. But they should not be considered in 

isolation, and dealt with independently of each other and considered only 
in terms of who initiated them, or who were identified as the sellers. 

These purchases tell the story of the European establishment of Auckland, 45 
and its attempt to form relationships with those iwi on whose land the new 
settlement would be located. At this point, these iwi were defined 

exclusively as Ngāti Whātua and Marutūāhu. Waikato and other iwi had no 
role in these transactions. By 1843, this would change with the assertion 
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of Waikato interests, but it would take much longer for other iwi with 

interests in the larger Auckland area to even be noticed by the Crown.  

111. The sequence of purchasing is extremely significant, and illustrates 
the extent to which this initial phase of Crown purchasing was not only 

part of the way that iwi developed their own relationships with the Crown, 5 
but that this took place in the context of the different interests of those 

iwi, who were adjusting to the very different circumstances created by the 
establishment of the new town. As has already been demonstrated very 
clearly, the Waitemata had been a backwater, at the periphery of the 

places where settlement was focused, around the Tamaki River and on the 10 
Manukau. The Hauraki Gulf Islands had become more important as 

Europeans moved into the area in the later 1830s, but with the Crown 
choosing the location of Auckland, iwi had to readjust to these changing 
circumstances and its impact on their customary relationships with each 

other and with the land. The initial purchase with Ngāti Whatua, involving 15 
3000 acres running back to Maungawhau, began a series of purchases 

which, by the middle of 1842, had positioned the two tribes around the 
city, leaving a band of land from the Waitemata, through Ōrākei and 

Remuera to the Manukau.  

112. It is hard to explain the readiness of these two iwi to engage in these 20 
transactions, for little more than token payments (blankets appear within 
the list of goods). Inability to comprehend the value of money can be 
immediately discounted. Māori were far from isolated from the European 

world at this time and would have been well aware of the value being 
placed upon the auction. In agreeing to be part of these purchases, what 25 
were the benefits to the sellers? None of the Ngāti Whātua purchases 
involved reserves at all, there was a 400 acre reserve at Awataha on the 
North Shore for the Mahurangi sale and Marutūāhu understood that they 

would be provided with a very small reserve at St George’s Bay. The 
financial value of the land reserved was marginal indeed. Ngāti Whātua 30 
may have seen the strip of land preserved by them from Ōrakei to 
Manukau as land which might rise in value. But this land also had Waikato 
interests which were to become obvious once pre-emption was waivered 

two years later. It is hard to avoid the conclusion, despite direct evidence, 
that these purchases were about establishing relationships between iwi 35 
and the new capital, which were intended not only to be beneficial to both, 
but to imprint the mana of each on the growing settlement.  

 
113. While there is some evidence presented in the Native Land Court that 
there were ongoing negotiations between iwi over this period, there is a 40 
dearth of evidence from the time of the sales themselves. It is 
unfortunate, given the importance and consequences of these purchases, 

that we have so little archival material to go on. This is largely because of 
the destruction by fire of the records of the Protectorate, which were 
absorbed into those of the Department of Native and then Māori Affairs. 45 
What we do know comes from either the deeds themselves or from 
correspondence which was sent by the Governor to the Colonial Office, 

much of which was published by the House of Commons. There is also a 
limited amount of material published in New Zealand newspapers.  
 50 
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8 Fenton land title and the Enlightenment  
114. F.D. Fenton, who presided over the two Ōrakei title hearings, 
developed some clear ideas about the nature of customary rights to land, 

again drawing from Enlightenment understandings of history and progress 
which would colour his role in the Waikato, but also in the way he 5 
investigated customary title as a Native Land Court judge. In 1859, 

Fenton published a survey of population, applying the ideas of George 
Richardson Porter, and attempting to explain why the white population of 

New Zealand, alongside that of other settler societies such as the United 
States, was rapidly increasing decade by decade, while the “coloured“, as 10 
he described it, was declining. It was a search for a natural demographic 

law. But his solution was neither improved health provision nor moral 
improvement, but legal and agricultural transformation.  

 
While land and cultivations are in common, and while the native has 15 
no sole and individual interest in the land cultivated and the locality 

inhabited, the incentive to steady industry will not overcome the 
propensity to roving and idleness. Securing to an individual by 

means of a crown grant his holding, even if it be but a small area, 
will, in inducing continued residence on the spot, its improvement 20 
year by year, and the natural collection around it of the appliances 

which lead to comfort;--such security of tenure, will, I believe, 
conduce more to the improvement of the Māori, than any plan that 

has yet been proposed, and will cause him and his successors to 
respect the laws of the power, which in their first exercise secured 25 
to him a status and an independence, an immunity from the 

encroachments of chief or tribe.28 

 
115. Fenton then went on to detail what he thought was necessary to 
provide an answer that would give Māori a demographic lift. It was almost 30 
a textbook Enlightenment solution. Living in a settled agricultural 
community would provide the economic, social and legal environment for 
Māori to lift themselves to the same level as European communities. In 

this, he located the process of transforming Māori communities as 
paralleling the creation of mediaeval manors on the one hand, and the 35 
much longer process of enclosure, which he regards positively as part of 
this experience of social progress. He likened the creation of Native Circuit 
Courts as paralleling the thirteenth century Court Leet, where Māori would 

be able to develop responsibility for local justice. All of this needed to be 

built around settled agricultural communities.  40 

116. Individuals and tribes would be able to register their names in a book 
of record for a piece of land. If after preliminary investigation by European 

and Māori magistrates, the claim was accepted, the details were entered 
on the Court Role and affixed to the door of the courthouse. If after 

publicising the claim, there were competing claims, this would lead to a 45 
hearing. Eventually the tribal estate will be entered into the Court Roles, 
which will also record petitions and alienations. Only on alienation would a 

Crown grant be issued.29  

117. Fenton was clearly convinced of the civilising nature of agriculture in 

a common system of settled law. In 1860, when reporting on events in 50 
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the Waikato and the rise of the Kīngitanga, Fenton described Māori 
aspirations for economic and legal integration on terms that mirrored 

Vattel’s emphasis on settled agricultural communities as the basis for a 
civilised and prosperous society under the rule of law. He saw the rising 

enthusiasm for the Kīngitanga, and its adoption of its own set of laws and 5 
institutions for local government as a laudable development, but one 
threatened by the Crown’s inability to provide alternative institutions and 

by the economic downturn which threatened the agricultural achievements 

which underpinned the extensive export trade to Australia.  

118. For Fenton, the superior civilisation had a responsibility to provide 10 
pathways for Māori to become more civilised, and these inevitably 

involved the adoption of more settled agriculture to support fixed villages 

and towns.  

119. These values certainly underpinned Fenton’s development of the 
Court, especially in providing his aspirations for Māori ownership of land, 15 
once it had passed through the court. But Fenton did prove more flexible 
in attempting to understand custom in the evidence before him, while still 
recognising that in creating what he hoped would be a Māori common law, 

the Court would develop models for understanding Māori custom in a 

judicial setting rather than reflecting this custom as Māori presented it.  20 

120. Fenton accepted that Vattel’s principles of aboriginal sovereignty had 
not been tested when the Treaty of Waitangi had been entered into, 

suggesting that had they been, the Crown would not have recognised 
Māori sovereignty or title so generously. In his view, the treaty was not 
based on a proper assessment of aboriginal title, but simply because it 25 
had been ‘acted upon for many years as of sufficient validity’. In his 
interpretation of the Crown’s recognition of aboriginal rights, from 1840 to 

1851, he argued without criticism that that recognition had been limited 
to land ‘actually occupied or enjoyed by such natives’. He placed the 
emphasis on actually. He cited the Land Claims Ordinance No. 1 1841, the 30 
Royal Instructions of 1846 (which had been explicitly designed to 
implement Vattel’s limited interpretation of aboriginal title) and he quoted 

as its definitive statement ‘and finally all doubt is removed by the 
provision that no native claim should be recognised except for "land 

occupied or used by means of labour expended thereon"’. In his view, the 35 
Royal Instructions, which had followed an intense debate in the United 
Kingdom led by the New Zealand Company, aimed at minimising what had 

been seen as blanket recognition of Māori title, were consistent with the 
Crown’s position since 1841. They only expressed this position more 

explicitly.  40 

 
121. The arrival of the Crown, in Fenton’s view, did not in the 1840s 

preserve Māori customary title; it had already begun the process of 
transforming it. Applying his already familiar analogy of landownership 

and Saxon England, the ‘folcland’ or ‘public land of the Saxons’ became 45 
‘bocland’ the ‘demesne lands of the Crown or Crown land’. Fenton 
acknowledged that Māori resistance to the 1846 instructions prevented 

Crown from claiming that all uncultivated land not the subject of direct 

occupation could be declared free of aboriginal title.  
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122. He then described what he saw as a change in approach, whereby in 
the New Zealand Constitution Act 1852,  

 
It thus appears that a gradual change took place in the 

interpretation put by the English authorities on the territorial rights 5 
of the aborigines, between the years 1846 and 1851; and the 
Constitution Act clearly contemplates the practical exclusion of land, 

in which the native interest is still unextinguished, from the 
category of "Waste Lands." Thus from being considered as the 

demesne lands of Her Majesty in right of her Crown, subject or not 10 
to a certain payment to be made, the unoccupied territory of the 
colony, in the hands of the aborigines, came to be regarded as their 

distinct and admitted property, but inalienable to any person other 
than the Crown.30  

 15 
123. For Fenton, any land where aboriginal title had not been extinguished 

fell under the jurisdiction of the Native Land Act 1865. However, Fenton 
acknowledged that the court’s role was to interpret Māori custom 

according to Māori practice, but he and the court inevitably looked for in 
those appearing before them evidence of custom that they could 20 
understand, evidence that reflected European priorities. They were 

particularly interested in custom that explained occupation in the present.  

124. Vattel’s denial of aboriginal rights to hunters and gatherers has often 
been contrasted with a more comprehensive view of aboriginal title 
expounded by the American Supreme Court under John Marshall, through 25 
the Cherokee cases. When in 1848, Grey comprehensively acknowledged 
Māori title to land, this debate was seen as resolving the tension between 

humanitarians who favoured comprehensive recognition of Māori land title 
on the one hand and on the other the New Zealand Company, who for 
convenience more than principle, wanted to deny Māori rights using 30 
Vattel's deprecation of these rights as hunters and gatherers. The New 
Zealand Company claimed that the land was wasteland, not only therefore 

in the undisturbed possession of the Crown, but land that Europeans had 
a responsibility as much as a right to develop with their labour and 
settlement.  35 
125. The victory for the humanitarians was more subtle. Grey was not so 
much deciding that the rights of hunters and gatherers would be 

acknowledged, as ignoring the issue. Allowing the rights of hunters and 
gatherers to be minimised, justifying limited payments to Māori for land, 
but he did not bother to distinguish between what land they might 40 
legitimately own, their villages and cultivations, and that land on which 
they simply roamed. Grey argued that if land was purchased ahead of 

colonisation, Māori were willing to sell for nominal amounts, obviating the 
need to test, according to European understandings of rights to land, what 
bits were legitimately owned and those bits already demesne land of the 45 
Crown. Grey’s solution was more based on pragmatism than principle.  

126. In short, Vattel’s principle that land that was not held exclusively was 
not owned was not repudiated. It would be the same legal principle 
developed by Chief Justice Pendergast in 1877 in his much maligned Wi 

Parata v. The Bishop of Wellington. Pendergast dismissed Māori 50 
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constitutional and legal rights prior to the Treaty of Waitangi on the 
grounds that Māori were without law.  

 
On the foundation of this colony, the aborigines were found without 

any kind of civil government, or any settled system of law. There is 5 
no doubt that during a series of years the British Government 
desired and endeavoured to recognize the independent nationality 

of New Zealand. But the thing neither existed nor at that time could 
be established. The Maori tribes were incapable of performing the 

duties, and therefore of assuming the rights, of a civilised 10 
community.31  

 

127. While Pendergast repeated on numerous occasions in the judgment 
his assertion that Māori were savages without law and incapable of 

government, he did not explain why he finds that they were in such a 15 
state, but it can be assumed that his use of the term savage was driven 

by a belief that Māori were without a strict sense of property.  

128. Much had changed since the early 1840s. Auckland was in 1866 no 

longer a small village but a more substantial town with a population of 
12,423. It was a garrison town, still the home of a substantial number of 20 
Imperial troops, although these were progressively being withdrawn. 

Auckland was no longer the frontline in the war with the Kīngitanga, but 

that war continued on the border of the Rohe Pōtae, where military 
settlers faced off with the Kīngitanga in a tense stalemate, and where 
further outbreaks of violence were still feared.32 Large areas of the 25 
Waikato and Taranaki were in the process of being confiscated, but there 
was a lull in the campaigns. The new phase of the war, with Te Kooti and 
Titokowaru, was yet to come. Gold had been re-discovered in Coromandel 

in 1862 and then in 1867 much larger finds initiated the lucrative Thames 
goldfields, with significant implications for Marutūāhu and other Pare 30 
Hauraki iwi. Waikato, who had played such a significant role in the early 
town and had much of their lands confiscated south of Auckland, and 

those who had supported the King were largely in exile in the Rohe Pōtae.  
129. The impact of all of these changes had been dramatic for Ngāti 
Whatua, who were now hemmed in, left with the remaining block of 700 35 
acres which after a series of land sales which had recommenced in 1847, 
with the sale of Te Tiki 1 and 2, through the 1850s. While Ngāti Whātua 

still had considerable land at Kaipara and moved to and fro between 
Ōrakei and Kaipara, in Auckland they were largely settled on the edge of 
the Waitemata, close to Auckland and, to a large extent, part of Auckland. 40 
What was particularly significant, and has been largely ignored, is the 
extent to which Waikato hapū had taken over those lands that were 

clearly very significant to them in the 1820s and 1830s. They had retained 
no land on the Manukau, close to Tamaki, and Ōrakei’s importance for 
Ngāti Whātua had increased partly because the iwi had built up the kainga 45 
on the Waitemata because of its strategic location, but also because they 
were no longer an iwi of Mangere, Ihumatao and Onehunga.  

130. But at Ōrakei, they were an example of exactly what Fenton 

imagined a Māori community should be. They were divested of their larger 
so-called waste land, something he saw as beneficial, and they were able 50 
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to use their land productively, while at the same time accepting and being 
part of the prevailing legal institutions of the town. There were conflicts 

over the arrest of tribal members, but by the time of the hearing, the tribe 
was demonstrating an ability to call in the police even when a violent 

incident occurred involving Māori within the community. They were 5 
experimenting with arbitration to resolve customary disputes of their own, 
through their own rangatira, and would be among the first to apply to the 

Native Land Court after its establishment in 1862.33 Europeans in 
Auckland expressed anxiety about Ngāti Whātua access to guns and 

powder, following the invasion of the Waikato. But fears were allayed 10 
when Bishop Selwyn came to their defence.34  

131. They were also an Anglican community with their own minister. 

Auckland no longer relied on Māori agriculture to feed it, following the 
collapse of agricultural prices in the late 1850s. Auckland was also no 
longer the centre of a network of trade, which had benefited both Ngāti 15 
Whātua and Marutūāhu. While the hearing was taking place, Marutūāhu 
would be also dealing with an influx of miners and negotiations with the 

government over mining licenses. All these changes would accentuate a 
European perception that Ngāti Whātua were a tribe of Auckland and 

Marutūāhu of the Thames. The pattern of habitation which had been 20 
imposed on Māori customary relationships with the land and emphasised 
since 1840 the idea that there were core areas, villages and cultivations 

around them, which provided nodes of Māori economic and customary 
interests, and that the land between them was a far less consequence, 

worthless or wasteland.  25 
 

9 First Inquiry  
132. The initial inquiry was a relatively early test of the Native Land Act 
1865 and took place after several years of public newspaper based 

disputes on who had title to the remaining Maori land that Ōrakei.  30 

133. MacCormack opened for Āpihai te Kawau, presenting the case that 
would be argued by his clients and ultimately accepted by the Court:  
 

The case for Apihai would be that the land never belonged to 
Ngatipaoa, but to the Taou, by right of conquest and of occupation. 35 
He would show that the Nga Iwi, who occupied this part of the 
country, were conquered by Ngatiwhatua, and chiefly by that 
section called the Taou, the descendants of whom were now at 

Ōrakei. About 150 years ago the Nga Iwi, who had built the pas on 
Mount Eden, Mount St. John, and other places, were begun to be 40 
conquered by the Ngatiwhatua. A series of wars commenced, the 
Ngatiwhatua being led by the grandfather of Apihai te Kawau. In 
these battles, the Nga Iwi were almost extinguished. A piece of land 

at Tamaki was given to a Ngatipaoa by a Ngatiwhatua, and in this 
way only did the Ngatipaoa come on this side the Tamaki. He would 45 
give evidence that the pas at Ōrakei and Taurarua were taken and 
destroyed by the Ngatiwhatua, who killed or drove off the Nga Iwi, 
and took the country.35  
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134. The New Zealand Herald account provided considerably more detail, 
but the general thrust of the argument was the same.36 It was a simple 

case; the whole of Tamaki had been conquered by Te Tao, in a process 
that had begun prior to the killing of Kiwi. Following Kiwi’s death, Te Tao 

and other Ngāti Whātua Hapū had taken over Tamaki completely and had 5 
remained in unchallenged occupation ever since. Any of the earlier 
inhabitants who remained, and there were few if any, were absorbed into 

the conquering tribe. Anyone else there was either a temporary interloper, 
such as Hongi, or had been gifted land which remained under the mana of 

Ngāti Whatua.  10 

135. When Fenton presented the first judgment at the Mechanics Hall on 
10 December 1866, he appeared jubilant and relieved. The case had gone 

smoothly, the lawyers had done their part and in surprise, he 
congratulated them on being able "so greatly to assist in this most 
important investigation”, despite their lack of experience. The whole 15 
process had  
been a huge success in demonstrating that all this custom was not so 

difficult to understand and produce a coherent and correct decision.  
 

The Court is also relieved from the feeling of heavy responsibility 20 
which would have attached, but for the consciousness that both 
parties to the action have been efficiently represented, and the 

favourable points of the several cases been brought prominently 
forward. The Court considers this to be an additional proof that 

there is no real mystery in native questions — that native claims to 25 
land are capable of being brought in orderly fashion before tribunals 
known to the law, and of being argued by professional gentlemen 

who have not previously devoted their especial attention to what 
are ordinarily termed Maori matters.37  

 30 
The conduct of the parties and witnesses confirms the conviction 

that the recognition of native rights by the Legislature was not 
made before these people were capable of intelligently exercising 

them. It may be ordinarily supposed, setting aside all abstract 
considerations, whether of justice or of political expediency, that 35 
what are commonly termed Māori matters are of small commercial 

importance. But the Court cannot forbear observing that in this 
case interests to the amount of tens of thousands of pounds are 

involved, and, moreover, that principles are concerned which will 
tend either to the settlement or to the continuous confusion of titles 40 
involving enormous values.38  

 

136. The judgment to accompany this confidence was extremely brief, 
with Fenton providing limited evidence for the decision that he considered 
almost self evident. He congratulated Hetaraka for relying on the court, 45 
when until that time he would have “no previous remedy but force”. 
Fenton regarded the case that had been made by Hetaraka and 

Marutūāhu as so trivial in nature that he had no choice but to dismiss it, 
certainly if he considered the consequences of shifting people from their 

homes off land that they had clearly in his view occupied since 1840.  50 
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137. By 1866, when the Native Land Court was available to them, all sides 
in the dispute seemed to be ready to have the whole thing sorted out 

before the Court, confident that their claims would prevail. The newspaper 
debates, which were probably only a small part of the relationships 

between individuals concerned over these years, demonstrated how Māori 5 
involved in the dispute wanted not only their own claims recognised and 
their customary histories vindicated, but they wanted the European world 

to acknowledge their histories and their relationship with the land. All 
these letters were addressed to Pākehā and Māori audiences generally 

rather than to each other.  10 

138. Fenton had consciously wanted a court which would be respected, 

which was sufficiently high status for its decisions to carry weight. He had 
shifted dramatically from his time in the Waikato, when he championed for 
more local and Māori an institution to manage systems of conflict 

resolution. By 1865, he had helped develop a court which did have Māori 15 
participation in decision-making, by including assessors sitting alongside 

the judge, but the ultimate decision making was with the judge. In the 
Ōrakei case, while the assessors did hear the evidence of the witnesses in 

te reo, the legal submissions were presented in English and were not 
translated into Māori.  20 

 
139. The Court was not, in the Ōrakei investigations, a place where 
whakapapa was freely presented and exchanged. The judges were not 

eavesdropping on the marae. The Ōrakei investigations took place in the 
centre of Auckland, the first being held in the Mechanics Institute and the 25 
second in the recently built Choral Hall (one of its successors is now part 

of the University of Auckland). Fenton had a lifelong interest in music and 
was closely associated with the Hall. Evidence was presented by 

witnesses, who were led and examined by counsel. Judges and assessors 
did ask questions, but the role of lawyers was fundamental. The lawyers 30 
openly admitted that this was a new world for them, and they also 
recognised that how these proceedings went would provide a model and 
precedent for the many inquiries which would follow. The questions 

demonstrated that not only were they trying to understand the evidence 
presented to them, they were trying to explore just how evidence should 35 
be interpreted in determining who had rights and who did not. During the 
inquiries, a good deal of the proceedings was dominated by legal 
questions of process, as the lawyers debated evidence and the role of the 

lawyers and witnesses with the judge, while the rest of the participants 

waited for the procedural issues to be sorted out.  40 

140. While individuals, such as Hetaraka and Āpihai, did get the 
opportunity to present their oral histories at length, for the most part, the 

hearing was a question and answer session, where lawyers asked their 
witnesses for specific information, attempting to build up a picture which 
represented the lawyers' understanding of the questions at issue, not 45 
necessarily those of Māori themselves.  
 

10 Second Inquiry  
141. Fenton’s confidence that the decision would stick was soon 

undermined by the revelation that the assessor Hori Tauroa had a conflict-50 
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of-interest, through his connection with Ngāti Whatua, and even appeared 
as a claimant in the second case.39 The whole thing had to be undertaken 

again. This time, Fenton took a very different approach to the judgment, 
providing a book length history, backed up with whakapapa and evidence 

of occupation at 1840, to come to essentially the same decision. Again, 5 
this was far more than simply hearing a case on custom and making a 
decision. The Ōrakei inquiry was to be a test case, a demonstration of the 

court’s ability to do exactly what he had planned it to do in constructing 
the 1865 legislation. Fenton’s aspirations for his new court were even 

more grandiose, as he described his decision as providing a model for the 10 
writing up of cases which would contribute to the development of a Māori 
common law:  

 
This Court has no common law to direct its steps by; in fact it has 

by its own operations to make its common law, and to establish 15 
"year-books" which may in the course of time afford a code of law 
to which appeal may be made for guidance in deciding all questions 

which may come before it.40  

 

142. He knew that the original inquiry had been publicly followed in the 20 
newspapers and that there was a wide local interest in the outcome, if 
only because the value of the land had been given at £50,000. The 
hearings were also attended by several hundred Māori, from both sides. 

This was a significant local event, a fact that was only accentuated by the 
lack of interest elsewhere in the country. Fenton considered this inquiry as 25 
a test case for the ability of courts to understand and master Māori 
traditional claims, and the evidence on which they rested.  

143. The new investigation was far more drawn out affair than had been 

the first inquiry, which took place in just over a month. The Court began 
the investigation on 7 October 1868 and the final sitting took place on 10 30 
February 1869, by which time the New Zealand Herald was referring to it 
as ‘the great Ōrakei case’.41  

 

11 Second Judgment: A History of the Present  
144. Fenton had delivered his first judgement almost immediately after 35 
the completion of the hearing, but this time he took ten months between 
the last day of hearing and his delivery of the decision. In the first 
decision, Fenton regarded the size of the case, the period of time under 

investigation, and the massive amount of evidence produced as limiting its 
ability to present a detailed account of the claims and the court’s decision.  40 
 

In the case now being decided, the evidence is so voluminous, and 
extends over such a lengthened period of time, that it cannot, in an 

ordinary judgment, be reviewed step by step. The Court must 
content itself with simply stating that it has been constrained by the 45 
overwhelming balance of testimony, and has arrived at its decision 
unanimously.42  

 

145. The two inquiries had not only given the parties the opportunity to 

represent their case, they had also given Fenton time to reconsider how 50 
the Court should record its evidence and findings. In dramatic contrast to 
the first decision, this detailed and extended account of the case was 
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trying to bury any opposition to his reasoning, while establishing some 

form of precedent for later investigations of title.  

146. Fenton’s judgment is an impressive example of nineteenth-century 

history writing. It takes the diverse and often contradictory evidence that 
was presented to the court and turns it into a history, a confident 5 
narrative that begins in the past, orders the evidence chronologically, and 
presents what is intended to be a definitive narrative justifying the Court’s 

decision. Like all Enlightenment influenced histories, it is essentially a 
history of the present, an explanation of why he believed Ngāti Whātua 
could justify their occupation in the present by the events of the past. The 10 
Native Land Court’s second Ōrakei decision is one of the best-known 
judgments of the Court and, as it was published in 1879 with several 

others, one of the easiest to access. Those who have previously 
considered customary interests in Auckland have tended to rely on the 
decision and not the substantial volume of evidence given by witnesses 15 
(some 700 pages of evidence in handwritten manuscript over two 
hearings). Beneath the confident history expressed in the judgment, this 

evidence shows that the claims asserted by the Te Taoū and Marutūāhu 
witnesses were overlapping, complicated and in instances, difficult to 

comprehend. While the Court attempted to impose its order from chaos, it 20 
is only convincing when much of the evidence presented is ignored.  

 
147. Fenton did achieve something new in melding European time with 
oral history, from both Māori and Pākehā witnesses, and whakapapa from 

the Māori witnesses. Barring a few items available to him, Fenton did not 25 
rely on written historical sources at all – and the Native Land Court would 
never have great access to archival material, other than legal documents 

such as land purchase deeds and survey maps. Fenton’s interests in 
whakapapa predated his involvement in the Court. In 1858, he published 

a genealogy attempting to show the connections between “sundry tribes 30 
and chiefs” across the North Island.  

148. Fenton was still sceptical of the value of whakapapa, finding them 
too variable to be reliable, even in the same witness. But he did accept 

that Māori found them important in identifying who should participate in 
the “tribal estate”, and therefore they could not be ignored. Even if they 35 
were “purely fictitious”, they had value in the Court if Māori were prepared 

to have their claims judged by them. Since the Court had already 
dismissed their value in other cases, he was again reviewing the situation 

in this, cautious not to revise his existing position.  
 40 

The reception of them [whakapapa], under such circumstances, has 

not only convenience to recommend it, but safety also, and the 
knowledge that in so doing the Court is best consulting native 

feelings or prejudices, and native manners, and consequently is 
best interpreting "Māori custom."43  45 
 

149. Again, this is evidence of Fenton constructing the Court, recognising 

that its deliberations and decisions had to have the support of Māori to be 

accepted by them.  
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150. However, he was not prepared to acknowledge that these different 
whakapapa provided different interpretations of relationships with the 

land, which the Court should respect. In this case, he created his own 
master whakapapa to assist his judgment. Despite the scepticism, having 

chosen to accept the Ngāti Whātua whakapapa (in his revised and 5 
improved version) as defining the nature of claims, then anyone found 
under this whakapapa could only be claiming through its ancestral lines, 

not through any others. In this way, any claims by Hetaraka that he 
occupied Ōrakei or Ohaku were dismissed,  
because obviously he was there under a Ngāti Whātua whakapapa. This 10 
was a convenient piece of circular argument.  

151. Nonetheless, he relied entirely on whakapapa evidence, stripped of 
its genealogy, to develop a history of events occurring beyond the 
individual memories of witnesses. He set up a series of dates, creating a 

timeline from 1720 to 1845, with twenty-five different dates between 15 
them. Each section provided a piece of an overall narrative from the 

occupation of Tamaki prior to the significant arrival of either Marutūāhu or 
Ngāti Whatua. The evidence Fenton relied on was partly what can be 

called tribal tradition, remembered histories passed down from one 
generation to another and partly oral history. All information about the 20 
settlement of Tamaki and the invasion of the region during the eighteenth 

century relied on this form of evidence. For the rest, Fenton had available 
oral history, the memories of people, in some cases going back as far as 

prior to the invasion of Mokoia and Mauinaina. For some events, such as 
whether Uruamo had been permitted to occupy Ōrakei as part of a peace 25 
arrangement, or whether he had stated that he would occupy the lands of 

his own, there was conflicting evidence from both sides. For others, the 
events being described had no more than one narrative. Fenton had no 

qualms at all about choosing the narratives that he preferred and then 
arranging the rest of the material to suit. The difficulty is, on what basis 30 
does one interpretation become preferable than another?  

152. While the judgment does not explicitly refer to other sources, Fenton 
does embellish narrative with the occasional reference which were not 

drawn from the evidence, but reinforce his narrative as history:  
 35 

Moreover, Christianity had begun to make some progress, and, 
wearied and worn out with war, the people appear to have hastily 
and gladly embraced the new religion, which, while it offered them 

a prospect of a happy life after death, secured to them, at any rate, 
a tolerable certainty of keeping their bodies in peace in this world 40 
until the time came for them to die naturally, and without being 
converted into the "heads," which one of the witnesses so 
frequently alluded to, and by the number of which he appears to 

have recollected events.44  

 45 
153. In developing his narrative, and in dating events, Fenton tended to 

privilege the European witnesses. To some extent, this makes sense, 
because the European witnesses were trying to attach their memories to 
dates, but often with varying success. Māori witnesses on the other hand 

tended to talk about whether things happened before Hongi came, at the 50 
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time when Hobson was governor, in their attempts to be precise. 
Comparing the evidence presented in oral form with the historical 

evidence discussed earlier in this report, there are very high levels of 
consistency. Yes, there was vagueness about the actual times when things 

happen, and sometimes about the sequence of events, but the picture of 5 
life in Tamaki between 1820 and 1840 is closely aligned between these 
two sources.  

 
154. Māori concepts of time were very different, not driven by unifying 

chronologies of recorded time. After Ōrakei, European amateur scholars 10 
attempted to see a date driven chronology in Māori whakapapa. The most 
dramatic example of this was S Percy Smith’s rationalisation of canoe 

traditions, by allocating 25 years to each generation, adding up the 
number of years to from the present generation to the waka generation, 

and then dividing all of these numbers to get the year 1350 the arrival of 15 
a great fleet.45 Such use did not so much record whakapapa as transform 
it into history.  

155. By the time of the second hearing, Māori witnesses were clearer 
about what they needed to show, that they were in permanent occupation 

of Ōrakei at 1840. Yet nothing in the evidence could disguise the fact that 20 
Ngāti Whātua were primarily located at the Manukau, until immediately 

before 1840, or perhaps during that year. Here, the Court’s insistence on 
trying to locate permanent settlements undermined a more realistic 
understanding of the place of Ōrakei in the Māori economy. Māori patterns 

of seasonal migration, going from place to place, following food supplies, 25 
were being heavily discounted by the Court and by the European world. 

Māori witnesses knew it and responded accordingly. The Court wanted to 
know about their cultivations, did people take food with them to Ōrakei 
indicating temporary habitation, where their houses were, was there a pā, 

questions which had little relevance to Māori relationships with the land 30 
until 1840.  

156. Dating the arrival of Ngāti Whatua’s arrival at Ōrakei is the one area 
where the vagueness of attempting to put dates on memories over a 

quarter of a century earlier provided great difficulty. The evidence of all 
parties is skewed towards demonstrating occupation of Ōrakei and the 35 
bays surrounding it. Much of the oral evidence supports the historical 

evidence, that the occupation of Tamaki in 1820, at the beginning of the 
troubles, was focused on Mokoia and the Manukau, with little happening of 

much note at Ōrakei. The same neglect of Ōrakei is also evident in the 
histories of the return to Tamaki in the middle of the 1830s. Here, Ngāti 40 
Whatua's primary location was almost universally described as at the 

Manukau, at Mangere and Ihumatoa. Karangahape, at the Manukau 
Heads, was also an important place for the tribe. The focus on Ōrakei 

inevitably suggested, by all parties, that it had a greater significance than 
it did.  45 

157. In the end, relying primarily on the European witnesses, Fenton was 

prepared to locate the tribe as well settled at Ōrakei and Okahu, and at 
Auckland, by 1841. Shortly before and about the time of the arrival of 

Governor Hobson, European evidence is imported into the case:  



2140 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

 
Mr. George Graham, Mr. Shearer, Mr. Robertson, Mr. Smith, 

Captain Wing, Captain J. J. Symonds, Mr. Blake, and Mr. George, all 
of whom— with one exception, Mr. George Graham—more or less 

corroborate the fact by their recollection of different circumstances, 5 
that Apihai’s people, under their generally-known name of 
Ngatiwhatua, were the sole resident natives here and on this part of 

the shores of Waitemata at the time of the Governor's arrival, and 
that they had houses and cultivations at Auckland and at Okahu. 

The arrival of the English power found them domiciled at Okahu in 10 
undisputed possession, and thus they have remained ever since as 
the dominant lords of the soil.46 

 
158. Fenton’s confidence went beyond the evidence before him, which 

was contradictory on the extent of settled occupation prior to 1841 and on 15 
who occupied Ōrakei in the early months and years of occupation. On 
balance, the evidence suggests that Ngāti Whātua were at Ōrakei and 

Okahu, but this habitation was new and tentative. While Te Keene had 
argued that there were cultivations all over the location of Auckland, 

European evidence was consistent with this not being the case. They 20 
recalled two shelters, far less than anything that could be described as 

houses.  

159. Having decided that he believed Āpihai and not Hetaraka, the grand 

narrative Fenton constructed effectively covered the myriad of events that 
had been described in the evidence. Putting it in chronological order did 25 
provide a structure that worked for him. He decided that Ngāti Whātua 

had conquered the whole of Tamaki and had all but killed off the existing 
inhabitants and that this defined the customary title of the land, 

irrespective of the events that took place afterwards. Every battle that 
followed was then explained as a killing, a revenge attack or skirmish 30 
followed up without occupation, and therefore having no impact on this 

underlying title. Where actual occupation did take place in this Ngāti 
Whātua territory, as in the settlement of Mokoia and Mauinaina, then this 

was the subject, as Ngāti Whātua argued, of a marriage gift which did not 

convey an underlying title.  35 

160. Fenton did not have available Samuel Marsden’s diary which 
illustrated just how extensive the settlement was on its own terms and in 
comparison to Ngāti Whatua’s on the Manukau, but it is unlikely that this 

evidence would have made any difference. Evidence of peace negotiations 
were about settling grievances between the groups involved and had no 40 
relationship to the land. Evidence of occupation by those challenging Ngāti 
Whātua were made meaningless, either because they were also 
descended from Ngāti Whatua, or because their presence could be 

explained by sufferance. In this way, Fenton had kept the whole narrative 
simple, avoided the complicated questions which many witnesses raised 45 
about who was where at different times, how this changed, the influx of 
Waikato, the possibility, which Fenton in theory does not deny, that lands 

might be jointly used, the resources contested, and their customary 

tenure shared.  
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161. Underlying Fenton's judgment, and only just at the edge of his 
decision, was the problem of making a decision on custom which would 

involve the ejection of Ngāti Whātua from Ōrakei. This was clearly 
inconceivable. Ngāti Whātua were the epitome of what Fenton had 

regarded as a successful process of civilising Māori, including them in 5 
modernity and hopefully giving them the basis of demographic survival. 
He had provided a process for Hetaraka to present his claims – and to 

have them rejected.  
 

12 The Court’s Decision on the Claims  10 
162. The Court, having set out in some detail its conclusions on the 

history of the isthmus, proceeded to deal with each of the four claims. 
They were Ngāti Te Ata and Ngāti Tamaoho, Maki and Te Whero, Hetaraka 

Takapuna and Ngāti Paoa and Āpihai and Te Taoū, Nga Oho and Te 
Uringutu.  15 

163. The Court accepted that there was evidence that Ngāti Te Ata and 

Ngāti Tamaoho had occupied the reserve at different times during periods 
of conflict and during the 1840s. However, “no value” was attached to this 

occupation. There was evidence showing extensive intermarriages 
between Ngāti Te Ata and Te Taoū and many whakapapa showed the 20 
close ancestral relationships between them. The Court was of the view 

that previous generations had defined where groups of people, the 
descendants of relationships formed between existing tribes and invaders, 

should occupy. A further right, on which the occupation was based, was 
essential before the Court could recognise the claim: “Occupation in 25 
modern times of land to which the title of others is admitted by such 
occupiers, can confer no title on them, unless the occupation is founded 
on some previous “take”, of which the occupation can be regarded as a 

consequence, and partly as a proof”.47 Hesketh did argue a prior ancestral 
right but this was rejected by the Court which concluded that the 30 
ancestors cited had intermarried with other tribes “and their descendants 
now have their lands in the estates of those tribes”.48 These ancestors had 
fled at the time of the conquest by Te Taoū and they would either have 

been killed or allowed to intermarry with the conquerors had they 
remained. Evidence of gifts made when the land was sold did not alter the 35 
Court’s decision either. Money and land were given to several Waikato 
tribes by Āpihai and his people for their support during the nineteenth 
century invasions from the north.  

164. The Court did observe one slight inconsistency in its logic in dealing 
with this claim in relation to Pāora Tūhaere, Āpihai’s nephew. It found that 40 
he “seems to have disregarded this rule on the occasion of the conflicts of 
the Ngatitamaoho’s land at Pehiakura by the Crown”.49 He applied for and 
received the sum of £150 for his “ancestral interests” in the land. This 

amount was paid by the Crown agent and not, the Court pointed out with 
some determination, the Compensation Court. The Court thought an order 45 
for the return of the money might be justified “for we think it was wrongly 
obtained”.50 The Court’s concluding statement dismissing the claim is 

significant though, as it stated that the people had no interest in the 
reserve or “in the estate under investigation”.51 Having addressed the 
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claims in terms of the broader isthmus, the Court acknowledged its 
decision was limited to the reserve only.  

165. They proceeded to deal with the claims of Wiremu Te Wheoro and 
Hawira Maki. They were described as much stronger than those of Ngāti 

Te Ata and Ngāti Tamaoho. Hawira’s  5 
father lived at Okahu and was Wiremu’s second cousin. His grandmother 
fled to Pokeno and he belonged to Ngāti Naho of Ngāti Mahuta. His father 

did not return and intermarry among the invaders so he was not one of 
the “remnant” of Te Uringutu. Wiremu’s tribal affiliation was wrong and so 

he was excluded. Moreover, his claim to the land by gift following the 10 
support and protection provided by Waikato to Āpihai during the 

nineteenth century conflicts was rejected by the Court as he was “not the 
person entitled by position or connection with the tribes who gave 
assistance, to urge them”. Maki lived with Āpihai for many years but his 

family did not intermarry and he was more closely associated with Ngāti 15 
Pou of Maketu near Pokeno rather than Ngā Oho (who did intermarry with 

the invaders).  

166. Hetaraka’s evidence and the claim of “Ngati Paoa” were dealt with in 

much greater detail in the Court’s decision. In opening, the Court noted 
that the name “Ngati Paoa” referred not just to that tribe but “all the 20 
Thames tribes, unless some other tribe is indicated”.52 Having clarified this 

point, the Court stated that it was unable to find any connection between 
Hetaraka’s claim and “Ngati Paoa’s” claim. The focus of the decision in 

assessing this claim was pointing out the “discrepancies” and 
“inconsistencies” in the statements made by the “Ngati Paoa” witnesses, 25 
particularly regarding the fate of Waiohua and the living descendants of 

these people. The Ngāti Paoa claims based on ancestry, conquest and 
occupation were rejected. The ancestral evidence was found to be 

inconsistent and any claim by conquest was excluded by the Court’s 
definitive historical narrative. The decision noted that Ngāti Whanaunga 30 
might have obtained some right by conquest but all the witnesses and 

their counsel insisted the claims of the tribes “were all equal” so this could 
not be the case. Occupation could only follow from some other right and 

since none existed any evidence of occupation, no matter how 
unambiguous, was not evidence of a legitimate interest. This was the case 35 
with the occupation of Ngāti Hura and Ngāti Pare of Ngāti Paoa at Okahu: 

“These acts of cultivation and residence were of a trivial and transitory 
character, much less worthy of attention than those of Maki, whose case 

the Court has already dismissed, although backed up by well-known and 
admitted relationships”.53 These people returned to die at their land at 40 
Waiheke and were not buried at Okahu. Their residence there “had all the 
manifestations of a sojourn, and of nothing else”.54 Others who had lived 
there on a similar basis and gave evidence during the hearing did not 

assert any claim to the block. The Court dismissed evidence relating to the 

sale of land to the government in this case.  45 

167. The decision dealt with Hetaraka’s evidence in some detail and was 
primarily concerned to point out the contradictions contained in his 

statements and also between his statements, those of his counsel and 
those of other witnesses supporting him. The Court “felt itself called upon 
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to devote more than usual time and thought to a case on which so much 
labour has been expended by the parties, but also because it desired to 

discover or to recognise the facts or principles in the case which called 
forth so much energy and skill”.55 They considered Hetaraka’s claim the 

weakest and could not understand why he had argued it so strongly. The 5 
Court noted Hetaraka stated he was born at Ōrakei but other witnesses 
insisted he was born at Kaipara where his parents lived. Hetaraka insisted 

he belonged to Waiohua but this was disputed by other witnesses who 
asserted he belonged to Ngāti Tai, Ngāti Kahu and Ngāti Poataniwha. Both 

the chief judge and the assessor found many contradictions in Hetaraka’s 10 
evidence and concluded it was “unsatisfactory”.56 Where his evidence was 
in conflict with the statements of witnesses appearing for Te Taoū and the 

other counter-claimants, it was rejected. Moreover, the Court could not 
understand Hetaraka’s relationship with Ngāti Paoa. The land from 

Takapuna northwards was sold by them to the Crown without consulting 15 
Hetaraka and it was only when the Ōrakei reserve came before the Court 
that those tribes supported him. He was, nevertheless, “at the Thames” 

when the sales were negotiated.  

 
168. The Court considered the Ngāti Paoa claim in some detail and also 20 
assessed Hetaraka’s evidence very closely. The claims of Te Taoū were, in 

contrast, dealt with very briefly. The Court relied partly on its historical 
narrative but added two further reasons for its decision. The first was that 
“of seventeen native witnesses called by Hetaraka not one is out of his 

own tribe or disinterested, while of twenty native witnesses called by 25 
Āpihai nine have no claim on the estate”.57 The Court accepted that Te 

Taoū was formed out of “the union of a Northern tribe with an ancient 
tribe called Ngaoho”, and that they exterminated the prior occupants, 
settled the isthmus and lived there permanently. They had remained there 

ever since “except during periods of hostility, during which the 30 
surrounding land was evacuated as being unsafe to live in, always 

returning as soon as the danger ceased”.58 The evidence of Europeans was 
used to support this conclusion. A number of European witnesses gave 
evidence to the Court showing that Ngāti Whatua, the more general name 

of Āpihai’s people, had houses and cultivations at Auckland and Okahu at 35 
the time of the governor’s arrival. They were located particularly on the 

shores of the Waitemata Harbour at Ōrakei: “The arrival of the English 
power found them domiciled at Okahu and in undisputed possession, and 

thus they have remained ever since as the dominant lords of the soil”.59 

The rights of Te Taoū to the block were absolute and there were no shared 40 
interests.  

169. The decision indicates the Court focused rigidly on establishing tribes 
at discrete locations. Thus, in dismissing the ancestral claim of Ngāti Paoa, 

the Court stated that the whakapapa given by Hetaraka was “the 
genealogy of distinct tribes, who lived in different places, and possessed 45 
different lands”.60 Similarly, in rejecting the claims of Ngāti Te Ata and 

Ngāti Tamaoho, a key consideration for the Court was that their land was 
‘somewhere else”. The Court observed that “[a]n understanding was 

clearly arrived at by previous generations that each of the tribes around 
Manukau, which were formed from the intermixture of intruding tribes 50 
with the original occupiers of the soil, should possess and occupy certain 
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fixed, and more or less well-defined, portions of the country; and it would 
entirely frustrate the object for which this Court was established, if we 

were to ignore these territorial arrangements”.61 Tribes owned fixed, 
defined and discrete areas of land and if their land was located in one 

place, it could not be located in another.  5 

 
170. This second decision of the Court in relation to claims to the Ōrakei 
block also needs to be assessed in terms of the first decision. The first 
decision raises several key points. First, although the Court acknowledged 

that the interests of the five tribes had to be dealt with together, the 10 
conclusion that the “claims, apparently several, are in fact common, and 

all must be established to make one and complete claim” and the “union 
of five bad claims will not equal the force of one good one” raises doubts 
about the extent to which the Court understood the complex social 

structure which constituted Marutūāhu. It is not clear how the Court 15 
reached this conclusion but it is possible that it was a convenient way to 

justify a decision based on other grounds. The key words in the decision 
appear to be in the following sentences. After deciding that all the claims 
failed, the Court stated that the claims did not “warrant the putting those 

tribes in possession of unoccupied territory”, let alone, and this is the 20 
most significant phrase, “ejecting other persons from an estate which, as 

is proved to its [the Court’s] satisfaction, they have beneficially and 
undisputedly enjoyed from before the foundation of the colony”. Pāora 
Tūhaere and his people occupied Ōrakei and the Court could not consider 

turning them off the land in the face of opposing claims by Hetaraka, Ngāi 25 
Tai and Ngāti Paoa. Indeed, towards the end of this decision, the Court 

added that the “acts of ownership or assertions of ownership” described 
by Hetaraka “or by those whom he professes to represent” were of a "so 
trivial and uncertain a nature”. It would appear that the Court concluded 

the evidence of occupation was overwhelmingly against Hetaraka and his 30 
people.  

171. Moreover, the Court’s introductory comments on the determination 
of Māori ownership and its later reference to “determining the properties 

of a tribe” suggest that a key consideration in the second Ōrakei decision, 
that “tribal estates” had to be contiguous, was a factor in the decision. 35 
Marutūāhu could not own or occupy land at Tamaki because their land was 
elsewhere. Such lands were divided by clear boundaries established in the 
past by ancestors and never changed. The Court’s consideration of when it 

should consider title “fixed” is therefore of some significance. The two 
alternatives, in its view, were “whether this Court ought to seek for 40 
ownership at epochs long passed by” or whether “it should not limit its 
inquiry to some definite period, beyond which all claims, save those of 
undisputed possession, should be ignored, and at which the title should be 

taken as fixed”. Its answer was effectively the so-called “1840 rule” which 
is so infrequently mentioned by the Court and is rather more frequently 45 
breached rather than observed. This Court preferred 1840 while 
recognising that “cases might possibly arise in which it might be 
compelled to deviate from this rule of interpretation”. It concluded very 

firmly that in the case of Ōrakei there was no doubt that the rule should 

be applied.  50 
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172. It is highly ironic therefore that in the Court’s second decision, 1840 
was not taken as the date at which title was “fixed” and that the Court 

went into the “doubtful past” and determined title after the Te Taoū 
invasion some time in the second half of the eighteenth century. The logic 

of the two decisions was significantly at odds and there is a possible  5 
reason for this. In the first decision, the Court emphasised the importance 
of occupation at 1840 while denying the usefulness of genealogies “for the 

purpose of determining the properties of a tribe”. Both points were argued 
passionately by Gillies at the second hearing and it is not difficult to see 

why. The evidence showed that, at 1840, Te Taoū were not occupying 10 
Ōrakei to the extent that they would from early 1841 onwards while 
Hetaraka and his people argued occupation around that time. Ignoring the 

genealogies in favour of 1840 would also require the Court to reject the 
conquest narrative which it later adopted. Unfortunately for Gillies, and for 

Hetaraka and Marutūāhu, his strategy backfired as the Court changed its 15 
mind in the second decision and chose to look back to some time in the 
second half of the eighteenth century when title was fixed by the conquest 

of Te Taoū. As far as the Court was concerned, it would appear, Te Taoū 
were in occupation of Ōrakei in the early 1840s and any other claim was 

invalid. Consequently, consistent logic in its decisions was of limited 20 
importance.  
 

13 Fenton’s stake in the Judgment  
173. The central place that this decision has in the history of the court 
was no accident. Fenton’s 1879 compilation of important cases provided a 25 
readily accessible view of the court’s thinking and would form the basis of 

a Māori common-law. Fenton’s desire to make this judgment the 
cornerstone of a growing body of decisions also influenced the way that he 

wrote the decision, particularly in making decisions about the role of 
whakapapa (which he did not like), the place of conquest (which he did), 30 
the nature of gifts (which he saw as conveying no underlying title) and 

occupation as at 1840, which confirmed everything else. However, far 
from achieving this objective, the Ōrakei decision would become just one 

more in the complicated, conflicting body of Native Land Court decisions, 
which from the perspective of the present fall far short of becoming a 35 
Māori common-law.  

174. Fenton considered this case a crucial test of all that the Native Land 
Court was supposed to achieve. As we have already discussed, the Court 

was an attempt to resolve an accumulation of problems which had 
emerged in the Crown’s attempt to extinguish aboriginal title. Fenton had 40 
a very substantial stake in this legislation and in making it work. All of this 
was new, untested, while almost all of the Court’s activities which would 
earn the opprobrium of Māori and of historians were still part of its 

unknown future. In this case, Fenton was trying to provide a permanent 
piece of land for Ngāti Whātua, not, as would so often be the case, create 45 
a title to allow the land to pass into European ownership.  
 

14 Peacemaking  
175. Fenton was dismissive of the peacemaking which took place between 

the different iwi in the 1830s as part of the process of returning to 50 
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Tamaki. He clearly did not want to consider any of these events as being 
any other than attempts to resolve conflicts that had little or no impact on 

the disposition of land interests at Tamaki. As Fenton commented on the 
1835 meeting with Maunsell, the “object of this attack was to balance an 

"utu" account, and in no way concerned the land under investigation or 5 
any other land”.62 Fenton saw all of these agreements as simply sorting 
out the relationship to allow people to return to their original places of 

origin without conflict. Because he had accepted that Ngāti Whātua had 
occupied Okahu extensively until 1825, then after the battle of 

Ikaranganui they had retreated to the Waikato. There is very little 10 
historical evidence to support the assertion, by several witnesses from 
both sides, that Ōrakei was a permanent settlement of any kind, even 

before Hongi’s attacks, and certainly not after. Fenton here is 
demonstrating the same misconception about Māori occupation of Tamaki 

that was illustrated by so many of the Europeans; as Clarke had argued in 15 
1842, Ngāti Whātua had primarily returned from the Waikato to Ōrakei as 
Davis had repeated in 1856. Simply identifying where people had returned 

to became evidence of where they have been from. Yet, as is clear from 
the historical evidence from the 1820s and 1830s (and even evident in the 

evidence presented in the court between 1866 and 1869) the occupation 20 
of Tamaki was tentative and staged. If this evidence is to be relied upon, 
Ngāti Whātua did not so much return to Ōrakei as relocate there from the 

Manukau.  

 
176. Fenton’s chronology has some major deficiencies, particularly 25 
because some of the witnesses conflate meetings of 1836 and 1838, 

based on the evidence of Pāora Tūhaere. Fenton suggested that land was 
not on the agenda at these meetings, but this is an oversimplification. 
Specific references to land and payments for land make up the narratives 

in what were multidimensional negotiations, aimed at maintaining 30 
relationships through recognising the mana of all of those involved. As 

would be expected, what happened at these events, what was agreed and 
what followed were contested in memory, part of different iwi and hapū’s 
histories of relationships with the land and with each other.  

 35 
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15 An Alternative Perspective  
177. Fenton saw his role as dividing legitimate claims from those that 
were distant, tentative or, from his view, inconsistent. As we have seen, 

this had increasingly been seen as a primary agenda for any system of 
acknowledgement of title and land purchase. If there was one theme of 5 
the discussions within the Board of Native Affairs in 1856, beyond 

recognising Māori land ownership as collective, it was the attempt to 
divide legitimate claims, often seen as tied to occupation, from those 

regarded as more peripheral. Peripheral claims referred to the more 
distant past or being pursued by Māori in places distant to those regarded 10 
as primary places of occupation, defined by villages and settled 

agriculture.  

178. As demonstrated at the second Ōrakei hearing, it would become 

common for large tribal groups with long histories of conflict to argue their 
claims with each other before the Native Land Court. This usually involved 15 
evidence being presented of conflict over many generations in which each, 
according to them, was the victor and held the land. This only occurred to 
a limited extent at Ōrakei in that the evidence discusses some conflict 

between Marutūāhu and Ngāti Whatua, but certainly not a long history of 
conflict. Both had histories of conflict, but not over each other. Indeed, 20 
other evidence shows both tribal groups formed alliances at different 
times against common enemies. Moreover, each group argued their claims 
to Tamaki on the basis of a conquest over a third tribe, not over each 

other. Marutūāhu witnesses in explaining why Ngāti Whātua latterly 
occupied at Ōrakei, and Ngāti Whātua witnesses in explaining why Ngāti 25 
Paoa occupied settlements on the western side of the Tamaki River, 
focused on relationships, meetings and negotiations rather than conflict or 
conquest. Indeed, it would appear that Crown intervention turned a 

productive relationship, despite some minor points of tension, into a 
disputative one.  30 

 
179. Whereas the Ngāti Whātua witnesses looked to the Manukau and the 

Kaipara in the north and west, Marutūāhu looked to the Waitemata and 
Hauraki in the south and east. These tribes appeared to speak of the 
same land but faced different directions and produced vastly different 35 
accounts of it. That Marutūāhu and Ngāti Whātua “faced away” from each 
other when they lived at the isthmus would explain such divergent 

narratives of the land. It is therefore essential to consider the two 
harbours which surround the isthmus as well as the land. The traditions 
and the evidence of witnesses at the Native Land Court hearing in the late 40 
1860s show that it was the water rather than land which was the defining 
feature of the relationships that Marutūāhu and Ngāti Whātua had with 

the isthmus.  

180. An alternative Marutūāhu perspective would start by focusing on one 

of the two harbours which surround the isthmus rather than the land. The 45 
traditions and the evidence of witnesses at the Court hearings in the late 

1860s show that it was the water rather than the land which was the 
defining feature of the relationships both Marutūāhu and Ngāti Whātua 
had with the isthmus. On the south-western side of the isthmus, 

therefore, is the Manukau harbour and on the north-eastern side of the 50 
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isthmus is the Waitemata harbour. The Waitemata also forms two bodies 
of water: the inner harbour, which tends to be associated with Ngāti 

Whatua, and the outer harbour, which tends to be associated with 
Marutūāhu. It is the outer harbours at the Waitemata and the Manukau 

which are significant for this alternative perspective. The isthmus can 5 
therefore be divided into two general zones. There was no clear boundary 
dividing the two and the connected descent lines blur any attempt to 

divide the people on the land.  

181. In addition to focusing on the two harbours, it is necessary to 

distinguish between the peoples who occupied the isthmus before both 10 
Marutūāhu and Ngāti Whātua invaded. The witnesses who gave evidence 

in support of the Marutūāhu claim at Ōrakei insisted that there was a 
distinction between Waiohua who occupied the Waitemata side of the 
isthmus and Ngāiwi who occupied the Manukau side of the isthmus. 

Dividing the isthmus conceptually in these two ways provides the platform 15 
for explaining the alternative Marutūāhu perspective.  

182. The Ngāti Whātua relationships with Waikato – Tainui cannot be 
understated in examining their interests in Tamaki. Like Marutūāhu, Ngāti 

Whātua left Tamaki in the 1820s when Ngāpuhi, recently armed with 
muskets, overran Mokoia Pa and then following the battle of Te Ika 20 
Ranginui. They, with Marutūāhu, regrouped with their Tainui relatives in 
the Waikato. The evidence presented by Ngāti Whātua witnesses at the 
Ōrakei hearing, in particular, shows that Āpihai Te Kawau was closely 

connected to Waikato. Evidence presented at other hearings, particularly 
Pukapuka and Mangere, shows a complicated relationship between 25 
Waikato and Ngāti Whātua which evolved through the nineteenth century 
as Ngāti Whātua at Tamaki asserted a more independent identity. The 
absence of Tāwhiao of Waikato at the second Ōrakei hearing, in exile at 

the Rohe Potae, affected the dynamics and the outcome. Overall, the 
evidence at the Ōrakei hearing points largely to occupation by Te Taoū on 30 
the Manukau side of the isthmus at Mangere and Ihumatao. Their 
subsequent settlement at Karangahape was with Waikato support as was 
the later occupation of Ōrakei, with Te Wherowhero’s bother Kati taking 

the neighbouring Pukapuka land.  

 35 
183. The Marutūāhu, Ngāti Whatua, Waikato and other traditions 
associated with Tamaki exist first and foremost in their own right, as 

historical signatures drawn across the landscape. Attempts to reconcile 
them are useful but only if weaknesses in one are not used to strengthen 
another. What follows is a synchronous narrative, which does attempt to 40 
explain how two of these traditions can coexist in explaining relationships 

with the same land.  

184. After the Ngāti Whātua invasion then, the alternative perspective 
would have Te Taoū living at Maungakiekie and the Manukau side of the 

isthmus and Marutūāhu on the Tamaki side of the isthmus. Certainly, this 45 
appears to have been the case when external observers started to visit in 
the later eighteenth century. The massive settlement at Mauinaina and 

Mokoia was associated with Ngāti Paoa although it is also probable that 
other Marutūāhu tribes were there too. Maungawhau was vacant. Ngāti 
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Whātua who lived at the isthmus did so either at Maungakiekie or on the 
shore of the Manukau (Mangere and Onehunga). There is little reference 

in either early observations or subsequent Native Land Court hearings to 
Ōrakei or any of the other settlements along the shore of the Waitemata. 

Since Marutūāhu already had interests at Tamaki, a wedding gift was not 5 
a necessary prerequisite for explaining the settlement at Mauinaina and 
Mokoia. This gift was a crucial feature of the Court’s grand narrative of the 

conquest of Tamaki and denied Ngāti Paoa any ancestral connection with 

the land.  

185. The final key issue to deal with in the alternative perspective is to 10 
explain the presence of Te Taoū at Ōrakei when officials arrived at 

Auckland in 1840. Marutūāhu witnesses at the Ōrakei hearing did not deal 
with the sale of the site of the city of Auckland at Horotiu by Ngāti Whātua 
or the gift of Pukapuka. How Marutūāhu might have explained these 

assertions of interests on the Waitemata side of the isthmus is unknown, 15 
for both the sale and the gift would appear to be a significant challenge to 

customary claims. The witnesses might have acknowledged that the 
groups who negotiated the sale or arranged the gift did have interests in 

the Waitemata side or they might have denied that the people had any 
capacity to act as they did. The question of Ōrakei is much clearer though. 20 
Several Marutūāhu witnesses spoke of the meetings between Kahukoti of 

Ngāti Paoa and Uruamo of Te Taoū at which Kahukoti gave permission for 
Uruamo and his people to occupy at Ōrakei. This interpretation was denied 

by those who gave evidence for Ngāti Whatua.  

186. From around 1840, Te Taoū led by Āpihai Te Kawau and then Pāora 25 
Tūhaere were able to consolidate their position through permanent 
occupation. Others of the Marutūāhu tribes also occupied sites along the 
shore at Waitemata and at Ōrakei and did so on the basis of long existing 

customary interests. Unlike Ngati Whatua, whose lands were being rapidly 
lost through sales and through arrangements with Waikato hapū, these 30 
Mārutuahu uses were more seasonal or limited. But when the Court 
considered this evidence in the late 1860s, it was rejected. Those who 
occupied did not do so because they had ‘rights’ but because of their 

relationships to Ngāti Whatua. They were outsiders whose land was 
located elsewhere. The Marutūāhu traditions of Tamaki and the evidence 35 
given by witnesses at the Ōrakei hearing do show a long history of 
association with the land but the dominant interpretation of the Court and 
Ngāti Whātua has obscured the complex relationships which developed 

over many generations.  

 40 
187. The difficulty with this scenario, other than in the period from the 
late 1830s, is that most of the evidence, as in the individual narratives, is 

based on contested evidence presented before the Court between 1866 
and 1869, evidence which was created in the rarefied atmosphere of the 

Court and the highly contested politics of rival claims.  45 

188. Finally, if we look at the essence of both Hetaraka and Āpihai claims 
to the land, they were rooted on distant events, and on rival 

understandings of the invasion of Tamaki by outsiders. For Hetaraka, he 
was the “sole survivor” of a line going back to Ngāti Tai, whereas Āpihai’s 
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claims rested on the killing of Kiwi and subsequent invasion of Tamaki by 
Te Taoū. Both these arguments were thoroughly canvassed in the 

evidence before the Court. But there is another history of rights and 
interests illustrated in evidence before the Court, one based on 

relationships that are far more contentious and far more fluid as groups 5 
shift across the land, continuing renegotiating their relationship with each 
other. This is the form of flexible and contingent customary relationships 

that Angela Ballara describes in Iwi, based on her PhD thesis.63 Here, 
these more ancient associations provide a background for relationships, 

but they do not completely define them. This is particularly evident in the 10 
period from 1830 to 1840, when the iwi of Tamaki returned to relocate 
themselves upon the land. The historical evidence outlined in this report 

and the oral evidence provided before the Court are surprisingly 
consistent about this period. People came back to the land tentatively, not 

only concerned about external threats, but about the risk of conflict 15 
amongst themselves. Rather than settle in a single location, they moved 
from place to place. If, as both Hetaraka and Āpihai were arguing, 

customary interests were easily defined by these distant historical events, 
then returning to Tamaki would be an easy and uncomplicated process; 

one with little reason for conflict. Where people ended up by 1840, and 20 
even for a few years afterwards, would begin to be read back into longer 
term associations, because there were oral traditions to support them. 

Europeans like Logan Campbell, George Clarke and Fenton, to name a 
few, associated Ngāti Whātua primarily with Ōrakei because that was the 

tribe that they had experienced. The iwi’s more substantial relationship 25 
with the Manukau between 1820 and 1840 was sidelined. Contemporary 

occupation, so important in European understandings of legitimate claims 
to land, was then projected back into longer, even ancient, histories.  

CROSS-EXAMINATION:  MR WARD 

Q. Tēnā koe Professor.  Your evidence discusses in various places Crown 30 

engagement with the Land Claims Commission of the Native Land Court, 

is that right? 

A. Yes. 

Q. And when iwi leaders engage with those institutions, they’re seeking to 

advance the interests of their iwi as they assess them at the time, is that 35 

right? 

A. Iwi and hapū. 

Q. And so you say when looking at the arguments that are posed in those 

organisations, in those institutions, historians need to consider the 

particular context in which those interests are asserted? 40 

A. Absolutely. 

Q. Professor, you may need to angle the microphone a little. 

A. Absolutely. 
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Q. And that need for contextualisation would apply to debates about 

pre-emption waiver certificates as well? 

A. Yes, yes. 

Q. And would you accept that it would be ahistorical to presume that 

customary law was the same in 1840 as it might be in 2021? 5 

A. That’s a very big question.  In general, yes, yes.  Custom law changes 

over time.  It has – they have context at the time when they’re being used 

and operated, yeah. 

Q. And so (inaudible 15:38:20) would be that a historian would have to take 

real care with the language that is used to draw conclusions about 10 

customary interests? 

A. Yes. 

Q. And that sort of methodological care, that ought to be explicit in an 

historian’s work, do you accept that? 

A. I would like to think so.  History as a discipline is obviously a bit silent on 15 

its method but I would argue that in these cases it should be more explicit. 

Q. And best practice would be to be quite clear about the method that you’ve 

adopted? 

A. Yes, yes, I would hope so.  Again, we’re not very practised at explaining 

our method unfortunately. 20 

Q. But in areas where there had been contest and a difference between 

historians, that would add to the expectation of some degree of 

explicitness, wouldn’t it? 

A. Yes. 

Q. And the question of description of customary interests in Tāmaki over time 25 

has been a matter of controversy between historians? 

A. Yes, it has been.  There’s actually quite a lot of consensus as well so 

don’t – I wouldn’t say it’s all about conflict. 

Q. Well I’m thinking about some of the material that – some of the evidence 

that you’ve provided to the Waitangi Tribunal in the Tāmaki Inquiry 30 

Report, part of that material critiqued and engaged with other historians’ 

work, didn’t it?  I’m thinking of your works relating to Bruce Stirling’s work? 

A. Oh, there were certainly, yes, I’m – sorry, I’m really having difficult 

remembering the details of our critiquer Bruce Stirling, yes, but – 
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Q. We’ll come to that.  And that concern with contextualisation and that 

interest in being clear about method, that’s a feature of other historians’ 

works in relation to Crown-Māori relationships with our customary 

interests in New Zealand, isn’t it?  The approach that you’re suggesting 

here isn’t unique to your particular report? 5 

A. No.  However, I think the thing that I’ve been thinking about quite a lot is 

that the way that historians have engaged with customary disputes, which 

many of us have been substantially involved in in the last 20 years, 

whereas there’s been a lot of – quite a literature over the nature of 

historical evidence to the Tribunal on behalf of claimants in the jurisdiction 10 

of the Tribunal, we’ve never had a significant discussion on the 

appropriate method or even the ethics of working with claimants or with 

different groups of – with issues of overlapping and contested claims and 

I – that’s probably remiss of someone like an academic who probably 

could have organised such things but haven’t had the opportunity to do 15 

so either.  So it is an area where we haven’t really talked much about the 

specific nature and method in these sorts of disputes.  And I think one of 

the arguments I’m making here that it’s not the same, that we do have to 

think about method differently in these kinds of environments. 

Q. So that means, doesn’t it, that the body of historical interpretation, the 20 

historiography, has changed over time or has developed over time? 

A. I’m not sure that the historio – I think the point I’m saying is the 

historiography probably hasn’t even started to develop on this.  But the 

actual practice has certainly changed over time, yes. 

Q. And if you compare Professor Stone’s discussion for the congress 25 

working party report with his later work, the book that’s published 

Tāmaki Makaurau to Auckland, the subsequent book reflects a much 

greater degree of research and consideration than is the case for the 

initial congress paper? 

A. I haven’t compared the two documents.  But, yes, Russell’s book is a, you 30 

know, is a good review.  He pulls back and forth from various sources as 

he sees appro – as most historians do, and sometimes we can be 

criticised, even be criticised for that, and sometimes he’s right.  I mean 
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again, these are arguments that, you know, arguments about custom are 

contestable, so are histories. 

Q. And so it’s not a matter of being able to say there’s a finite set of sources 

that I’ve read and a conclusive, irrefutable interpretation can follow? 

A. There is no such thing as a definitive history and there is no such thing 5 

as – unless you’re – if you’re doing classical history you can pretty well 

say I’ve got all the Greek texts from the 4th century BC but you can’t in 

modern history say that you’ve seen everything.  I would also add as a 

historian that I often re-read the same text at different times and get 

different interpretations and meanings from it. 10 

Q. Because you’re reading it for a different purpose? 

A. Often it’s a different purpose, often I’m just older. 

Q. And you used the example of classics, it’s the same situation in the 

discipline of classics, isn’t it, the fact that there might be a set set of texts 

doesn’t prevent interpretative dispute and development over time? 15 

A. No, we’d be a dead discipline if that was the case. 

Q. And so if we’re thinking about recent historical work that engages with 

some of those themes about textualisation and the intellectual history of 

customary rights, if you like.  Would you put Mark Hickford’s work in that 

category? 20 

A. Yep.  Mark and I have had several conversations about those things and 

he’s co-supervised a thesis which is just coming to completion now which 

is looking at Māori concepts of the state and nation in – through religious 

and nationalistic text in the early 1850s and ‘60s, yes. 

Q. And would you put Professor Bain Attwood’s recent work about empire 25 

and native title in that tradition? 

A. I hadn’t read all of it, I’ve only had a look at it.  That’s a really interesting 

text and places again another way that you different perspectives by 

doing that comparative, in that case Australia and New Zealand, and 

giving you new perspectives. 30 

Q. And so Professor Attwood’s work is a work that engages with sources 

that have been available for quite some time? 

A. Absolutely.   
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Q. And he stresses in that text, doesn’t he, that, or he makes the criticism of 

New Zealand historians that there hasn’t been sufficient attention to 

context for the purpose for which particular claims about customary title 

are made? 

A. Yeah.  I mean he tends to say that it’s being made up along the way, 5 

which is not a, you know, there are several of us who were sort of arguing 

that in different forms. 

Q. And part of that interpretative approach is the sense, isn’t it, that in 

ascertaining claims in a particular Crown institutional context there is a 

transformation of, or a change to claims that might have been made 10 

before then? 

A. Well, I’m sure you’re aware of my 2005 book Historical Frictions which 

argues that, very strongly that the claims that have been presented before 

the Waitangi Tribunal have a long history and they’ve been articulated 

and re-articulated in different forms over a long period of time.  Again, that 15 

those individual contexts are really important.   

Q. And those different contexts, just thinking about what we mean when we 

talk about different contexts, that presumably means that there will be 

distinct histories in distinct districts? 

A. The thing that I’ve been thinking about much as we come to this hearing 20 

is that I’m trying to think of a situation where customary interests as we 

are talking about in this place are in any way similar to the issues that are 

occurring in any of the other places where I’ve worked where custom, 

what it means on the ground is determining by the people, the time, the 

events, the circumstances, the economy, and those things just change 25 

and are you can never unique to a particular location and the people, the 

people really rather than the location, but the differences are far more 

significant than the similarities in my view. 

Q. And does it flow from that real caution is needed in any suggestion that 

there is a particular date at which customary interests should be 30 

assessed? 

A. Yes, and I mean the work that we’ve done, the work that Grant Young 

has done, indicates that even the idea of the 1840 rule is in itself 

somewhat a myth in the operations of the Court, that the Court itself 
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adapted to the circumstances before it.  And, again, the whole idea that 

there were strict laws that the Court operated on is difficult to sustain.  So, 

yes, when do we look at – custom’s always changing, I mean to say, yes, 

custom is, in my view, if custom is, as I see it, the kind of the localised 

history of the people then that history, as we’ve heard over the last few 5 

days, includes post 1840 events in substantial numbers.  It doesn’t stop 

in 1840.  It’s – Tipa Compain yesterday talking about listening to the 

stories that were told to him.  Now those stories he – that’s his sense of 

Ngāti Whanaunga, Ngāti Pāoa customary histories being presented to 

him.  They are dynamic, they change, they connect with local 10 

circumstances.  So, sorry but not answered the question? 

1550 

Q. And that must also mean that there is real difficulty in historians seeking 

to apply 2021 legal concepts and legal language to the evidence they find 

about customary interests? 15 

A. Could you give me an example? 

Q. Well I’m thinking about the language of title or the language of property? 

A. I don’t know that that’s any different now than it was in 1847 or 1868, I 

mean those difficulties were still there. 

Q. And so the caution that you’ve been expressing about rejecting or the 20 

caution about projecting modern ideas back into the past would apply to 

notions of property generally? 

A. Very much so.  Yeah I mean I would like to think in terms of what that 

might mean in practice and particular occasions because I think I’m kind 

of giving a very general answer which doesn’t necessarily mean much 25 

unless it’s again located in a particular context in time and people.   

Q. So does that mean that, I’m thinking of the comments that the Whanganui 

district inquiry makes about the way in which initial transactions in that 

district are difficult to categorise using traditional notions, that they might 

be neither one thing or the other.  30 

A. I think if we’re getting to say that the kind of institutions that the Crown 

brought in 1840 created a dialogue between or – just I suppose the best 

example would be to say that you know the Native Land Court created 

something extremely different from customary understandings of 
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ownership of land with an individual title, with its own surveyed thing and 

the entire expectation of that process was that it would be a civilising 

process, it would leave behind collective relationships with the land and it 

would ensure that individuals operated in an effective, modern capitalist 

economy and it would be a way of changing the cultural make-up of Māori.  5 

But in fact, all of those institutions that the Crown has created, Māori have 

also sort of said: “okay well we’re stuck with these things”, but have 

modified them, changed them in ways that were, to make them culturally 

appropriate so that they can still say: “well that’s still our land, that’s still 

our, a tribal estate.”  And sometimes those changes have been very 10 

deliberate, like the way that the Chief Judge Eddie Durie kind of picked 

upon 438 and 439 trusts which were there in the legislation and used 

those to create sort of cultural vehicles for that process of using the 

institutions that are there to assert continued relationships with the land.  

I mean, it’s very very difficult for the whole, for the Crown to extinguish 15 

title, to extinguish customary relationships.  You can effectively have the 

land sold, have it handed over to European ownership, you can turn it into 

roads, you can turn it into all sorts of things but as we’re here today, those 

customary histories still ensure that there is a cultural connection with the 

land.   20 

Q. Is it your argument that that enduring customary relationship at some 

point it becomes, it exists regardless of what the legal assessment of that 

land or the tenure of that land might be? 

A. Yeah absolutely. 

Q. So that the technicalities of the tenure are not as significant as the 25 

relationship which is asserted and maintained? 

A. Oh I think, I think you know the issue like giving legal personality to the 

Whanganui River is trying to develop new forms of tenure which actually 

come closer to providing Māori with ways of managing and understanding 

resources which are closer to what Māori want in terms of tikanga.  They 30 

don’t necessarily resolve issues of conflict as in Te Urewera for instance, 

legal personality, but then you’ve got a series of iwi around Te Urewera 

who also have customary stories within Te Urewera who have been 

largely excluded and in the case of Ngāti Kahungunu, they still own a 
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substantial proportion of the lakebed of Waikaremoana but have no legal 

representation in Te Urewera.  So sometimes even something that might 

look really really good in terms of recognising tikanga, might also still 

create problems in terms of these ongoing disputes or even disputes is 

the wrong term because ongoing ability of people to actually exercise as 5 

much as possible those customary relationships that they have with 

places.  So while you can say yes the tenure is immaterial, some tenure 

is more helpful than others. 

Q. And you mentioned Waikaremoana.  You’d accept wouldn’t you that 

there’s a particular history to the arrangements of the ownership under 10 

Te Ture Whenua Māori that applies to that lakebed which is a separate, 

in some ways has a separate history to the history of the Urewera Treaty 

settlement? 

A. Oh there’s a very different history to the history of the Treaty settlement, 

yes. 15 

Q. And just to close it off, those arrangements are arrangements that, the 

arrangements for ownership of the lakebed are arrangements that are 

pursuant to Māori Land Court orders? 

A. Yes. 

Q. And Māori Land Court supervision under that legislation? 20 

A. Yep. 

THE COURT ADDRESSES COUNSEL – TIMETABLING (15:57:34) 

LEGAL DISCUSSION 

 

KARAKIA WHAKAMUTUNGA AND WAIATA 25 

COURT ADJOURNS: 3.59 PM 
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COURT RESUMES ON MONDAY 29 MARCH 2021 AT 10.02 AM 

KARAKIA TĪMATANGA  

THE COURT ADDRESSES COUNSEL – HOUSEKEEPING (10:03:58) 

MICHAEL PETER BELGRAVE (RE-AFFIRMED) 

CROSS-EXAMINATION CONTINUES:  MR WARD 5 

Q. Tēnā koe, professor. 

A. Tēnā koe. 

Q. I have several sets of questions about various topics, I may jump around 

slightly, my apologies in advance for that.  I’m going to refer to your 

summary and I’m also going to refer to your – I may also refer to your 10 

evidence itself which is, just for the record, 202.00853.  So on Friday, 

professor, we were discussing the importance of contextualisation and 

the need to avoid projecting modern ideas or usages back into the past.  

Would that apply to the names that are given to particular descent groups 

in Tāmaki Makaurau? 15 

A. Well, yes.  We have some significant changes in relationships between 

people, between hapū forming and re-forming.  Certainly I noted 

Professor Williams’ lack of comfort at using the term “Ngāti Whātua 

Ōrākei” long before Ngāti Whātua were at Ōrākei in any substantial 

sense.  So, yes, those names do change, they mean different things at 20 

different times.  And that just doesn’t apply to names, it applies to places 

and certainly even concepts, concepts that are associated with tikanga. 

Q. I wonder, professor, if you might speak up or perhaps move the 

microphone closer to you.     

A. Sorry, I’m… 25 

Q. Thank you.  And so that point that you were just making would apply not 

only to how descent groups describe – 

WITNESS ADDRESSES COUNSEL – AUDIBILITY (10:07:47) 
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CROSS-EXAMINATION CONTINUES:  MR WARD 

Q.  So, professor, the point that you were just making about the appellations 

of groups changing over time, that would apply too, wouldn’t it, to Pākehā 

descriptions of groups, that the names that European observers might 

use might shift and change? 5 

A. Yes. 

Q. And Dr O’Malley says that in the archival sources Ngāti Pāoa as a phrase, 

Ngāti Pāoa is often used to refer to a wider group than would be the case 

today, and that in the 19th century it refers at times to a number of iwi or 

to all of the Marutūāhu iwi – 10 

A. Yeah, I mean – 

Q. – would you agree? 

A. – this comes to the problem which I have come across no parallel where 

you have a group of iwi who are both independent and combined in the 

way that Marutūāhu are, and we’ve got plenty of evidence of them using 15 

that collective and localised sense, so Ngāti Pāoa are both Ngāti Pāoa 

but they’re also Marutūāhu.  And those – the best way I find to think about 

it is that they’re a bunch of brothers and a bit more who act independently, 

they spread themselves across the land, but who also act collectively 

when they feel threatened in particular, but not even when they feel 20 

threatened, they’re act collectively in other ways.  So in a sense within 

that – I mean we use the term collective, what name does collective 

mean?  We’re taking another European word to describe something that 

is being applied in tikanga that we can demonstrate has existed for a long 

period of time, it’s meaningful, it has meaning, but as soon as we actually 25 

use these terms like collective we kind of put them in a European 

language framework and apply meanings to it.  So that’s why it’s almost 

impossible to actually from a European text to pull out a group called 

Ngāti Pāoa and say they are particularly distinct at any particular time 

when they will also carry those other iwi with them as well who will be 30 

there as part of, you know, they’ve connections with Ngāti Pāoa, but 

Ngāti Whanaunga, Patukirikiri, they’re all going to have also individual 

histories that may be slightly different from Pāoa’s.  So it’s a very 

complicated, as most aspects of these relationships are, they’re complex, 
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ongoing relationships.  And they adjust over time as well to make it even 

more complicated. 

Q. And a historical analysis of interests and events particularly in the 

19th century would need to take that complexity clearly into account? 

A. Yeah.  I mean one of the whole issues about complex is locating things 5 

in particular times and this is the real challenge for us as historians is 

history is both a dialogue between the present and past but we’re always 

trying to kind of isolate, not isolate but understand events within the 

context that’s occurring at a particular time, the actors that are involved in 

that, their appreciations and their understandings of the world at the time, 10 

their lack of knowledge of what occurs afterwards, so – which we, you 

know, we have the benefit of hindsight, and a real awareness that the 

changes in terms.  I mean I would even argue that the term mana whenua 

as it has been used in English sort of translation has changed quite 

substantially in the last 20 and 30 years, you know, in relationship to 15 

connections with the Tribunal and the Treaty settlement process.  

Tikanga isn’t static, it’s perpetually reforming itself for the new 

circumstances where it has to be applied. 

Q. So just to come back to the point you’ve just made about mana whenua 

and its usage, and you’re drawing there for that observation on your 20 

experience in Tribunal hearings? 

A. Very much on my own experience in the Tribunal.  When the Tribunal 

started, and I was there at the beginning of the historical claims, the Māori 

members were really confident that this was going to be a process 

whereby these long standing grievances could be resolved, they had a 25 

real strong belief that these things could be fixed, new relationships be 

formed.  And as soon as the Tribunal walked into these generalised large 

tribal, inclusive tribal claims, now inclusive I’m meaning including all of 

the various take that claimants had beginning with Ngāi Tahu, then large 

areas of overlapping, competing mana claims seemed to get in the way.  30 

And I wouldn’t be going too far to say that some of those members were 

actually quite distraught at what they saw as a diversion of the process.  

And certainly once we got into Treaty settlement negotiations in the early 

1990s, then that term mana whenua was being  
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applied in ways because iwi were having to deal with these issues that 

hadn’t actually been real for them for a long period of time.  Both the 

Native Land Court had stopped most of its big inquiries by 1909 and the 

settlement processes that had occurred over things like Tainui 

confiscation, the SIM Commission stuff, all of those settlements had just 5 

created list of beneficiaries, they really didn’t create much opportunity for 

these iwi histories to be placed against each other.  And the early 

hearings of the Tribunal didn’t either.  But as soon as you actually got 

these large scale generic hearings, then the fact that the boundaries, 

overlapping interests, competition over mana, these things started 10 

intruding and the initial response was for iwi to see mana whenua as a 

rohe, their extensive rohe, and within that they immediately saw that they, 

you know, response was well that’s ours, that’s where we have these 

exclusive interests.  And that certainly influenced the Chief Judge’s 

determination to write his custom paper in 1994 because he was really 15 

concerned that these Māori terms were getting increasingly into statute 

law without – with a whole possibility of misunderstanding or they’d been 

driven by the first witness whose case gets and creating precedent.  So it 

was a really good thing that all of those pieces of legislation that were 

referring to whānau and to kaitiakitanga, coming into statute, recognition 20 

of Māori customary terms and customary realities, was going to be 

interpreted by courts who didn’t have a context for understanding these 

things and that was his chief motivation for doing that paper and I – yeah, 

at the time that he did it.  He took some time off over a summer break and 

came back with that paper at the time. 25 

1015 

Q. And do I take it from what you’ve just been saying that part of the issue 

that caused concern for Tribunal members and part of the thing that 

caused changes to how mana whenua was discussed was the 

generalised way in which it was being raised in the Tribunal? 30 

A. Yeah, primarily at that stage.  We weren’t into settlement phases.  Now I 

would say that has changed really substantially in the period since as the 

iwi have negotiated with each other, new relationships about these new 

phenomenon like Treaty settlements.   
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Q. But would you accept that that account that you’ve just given of the early 

Tribunal report period, that reinforces the points that you were making on 

Friday about the need to look at a specific context, rather than making 

general statements? 

A. Absolutely and if you look at the Tribunal reports and the Tribunal’s 5 

responses, the Tribunal was pretty flatfooted in its response to these 

difficulties.  A change of the law allowing referrals which occurred through 

the Ngāi Tahu hearing, allowed the Tribunal to refer disputes to the Māori 

Appellate Court.  The Tribunal used that in Ngāi Tahu and got, in my view, 

one of the most unsatisfactory decisions on custom which basically 10 

accepted that a line on an 1859 and 1860 map was a definitive statement 

of boundaries in Te Waipounamu between Ngāi Tahu and the northern 

tribes, based on pretty minimal evidence other than Ngāi Tahu had signed 

deeds that had lines on maps and the other iwi hadn’t.  Those were the 

only lines so the Appellate Court decided on it.  In Wellington, the Tribunal 15 

became a bit of a Native Land Court, it said who was in and who was out.  

In Tūranga, it actually produced a percentage of the different, broke the 

beneficiaries of things down into percentages.  So it’s only when you get 

to Te Urewera that you get a pretty finessed understanding or an attempt 

to actually acknowledge that these different histories exist and it produces 20 

these histories and really says, you know, it’s none of our business to try 

and decide who’s right and who’s wrong in that situation. 

Q. Thank you for that, I move back to the discussion we were having about 

Ngāti Pāoa and the difficulty that you mentioned about identifying groups 

at particular times.  Is part of that difficulty related to the loss of key 25 

primary sources on the Crown’s side? 

A. I think that difficulty would exist to the extent that the sources are 

dominated by Pākehā perspectives anyway.  I’m not sure that unravelling 

those – those things are the most difficult things for European observers 

to unravel.  They can say what happens at particular places and particular 30 

times, they can identify the people who are there which is one sort of hint 

of working through this, but very often the more complex interconnections 

between tribal groups requires people to be resident.  The missionaries 

will get closest to it in many of their records but for many casual observers 
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or for people coming in temporarily, they can get a snapshot, depending 

on who they’re talking to, but the complexities are not going to be really 

readily understood. 

Q. So when Dr Williams comments in his reply brief that – just for the record, 

this is 201.00680 – when Dr Williams says that: “no modern historian is 5 

in a better position to assess the evidence presented at the trial, the 

Ōrākei hearing, than Fenton and the assessor”, do you agree with that? 

A. No, I don’t agree with that.  There are many situations where I would 

agree that the Court decision is something that we would have to kind of 

accept in the absence of other evidence.  I think in this case, we do have 10 

a very substantial amount of evidence and I’m not just talking about the 

evidence that was collected at the hearing which is pretty substantial in 

itself, but being able to put Fenton, what he’s doing at the particular time, 

his objectives in that hearing into the context, allows us I think to 

understand the decision much more clearly and I think that we need to 15 

distinguish here between a decision which in 1868 terms confirmed that 

Ngāti Whātua were at Ōrākei, that was their place, that was probably the 

inevitable decision that Fenton would make and the argument he 

generates to support that decision which I think is something we can have 

a pretty good go at.  Sorry by “go at”, I mean we can use historical 20 

resources to understand that better. 

Q. And when you speak about Fenton’s objectives, in historical terms what 

do you mean by that? 

A. I’ve outlined that reasonably clearly in the report.  This is an early case, 

’66, there are two hearings and we’ve got to take these two hearings as 25 

a package.  Fenton has done a lot of thinking, when he was in the Waikato 

and beyond about how the Crown should recognise tribal interests in the 

light of a larger civilising objective, which he draws quite substantially into 

his thinking and that is that for Māori, drawing on those enlightenment 

ideas that he soaked up to have a settled agriculture, not too much land 30 

because that’s going to prevent Māori from actively engaging in 

agriculture which gives worth to the land, that’s fundamental not only for 

the wellbeing of Māori in an economic sense, it’s also part of that 

enlightenment idea that only if you have settled agriculture can you 
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actually grow your population.  So at a time when the Māori population is 

under stress, then he’s seeing this model of land development as 

something that needs to be encouraged through the policy-making 

processes of the Crown and when it – but he also recognises the extent 

to which conflicts are endemic and he wants to have a process whereby 5 

they can be put to bed.  So he initially sets up the first inquiry which is to 

have a court which will kind of overawe Māori litigants so that they will 

accept what’s going on, rather like this place is today.  I must say, I’ve 

been sitting in the back thinking this is a lot like Fenton’s court must’ve 

seemed to many of those in 1866/68.  Counsel would’ve been wearing 10 

wigs I’m pretty sure at that time.  That doesn’t work, the thing falls apart 

and he then produces this very extensive, detailed decision and his aims 

are reasonably clear and explicit, he wants the lawyers in the court who 

don’t know anything much about the Māori world to be able to draw on a 

body of reasonably simple principles which will allow them to determine 15 

what the court will do in other cases and he fails in that because 10 years 

later when he produces the cases, he – they’re not, they’re not a common 

law, Māori common law, they’re more presented as historical cases.  So 

that’s a bit longwinded but I think that it’s really important to understand, 

again try and put that context into place. 20 

1025 

Q. In terms of Fenton’s court, we don’t have any record of Fenton’s 

engagements or discussions with the assessor, do we? 

A. No.  And the assessors are often very much silence.  Their silence is in 

almost all Native Land Court hearings.  I wouldn’t want to under-estimate 25 

their role but, no, we don’t, we can’t – I think their role is significant but 

we have no way of knowing what it was. 

Q. And we also have none of the files from the, or very few files from the 

Protectorate Office for this period in Tāmaki, is that right? 

A. Well, as I mentioned in the report, there’s two major fires which destroy a 30 

huge amount of Native Affairs, Māori Affairs material in Parliament and 

then Hope Gibbons, which means that we are, particularly in the early 

1840s, looking at very scant evidence to decide what may be going on 

and how things might be understood, yes. 
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Q. And so for the early 1840s nothing from the protectorate files about 

conversations around deeds? 

A. Conversations about what? 

Q. Conversations around deeds, or deed signings? 

A. Yeah.  Very little, unfortunately.   5 

Q. Professor, you gave evidence to the Waitangi Tribunal Tāmaki Makaurau 

Inquiry in 2006, is that right? 

A. I think it was 2007, yeah. 

Q. Beg your pardon.  So I just have some questions here about clarifying 

some of the matters that were before the Tribunal.  There are two pieces 10 

of evidence in the bundle that are from you, we don’t need to go to them 

at this stage but, just for the record, 337.24502 – actually I wonder if we 

bring that up please, Ms Ellis, 337.24502 just to refresh the professor’s 

memory.  It’s A26A on the Tāmaki record, review of the AIP for the 

settlement of the historical claims of Ngāti Whātua Ōrākei.  And there’s 15 

also later in the bundle 309.05748 which is rebuttal evidence that you and 

Dr Grant Young filed.  And I’m right in thinking, aren’t I, that your report, 

the report that’s on the screen, and the rebuttal evidence that you filed 

discuss competing views about the history of customary interests in 

Tāmaki? 20 

A. They do. 

Q. And you were critiquing in that report the historical research on which the 

AIP, as it was at the time, was based? 

A. A little bit more than that but, yes, certainly. 

Q. It was more than that in that you had fairly strong criticisms of the level of 25 

research and the treatment of sources? 

A. We had very strident criticisms of the AIP, yes. 

Q. And those criticisms were based on your research and assessment of 

historical and customary interests of Marutūāhu iwi, that be fair? 

A. We had undertaken a piece of research for Marutūāhu which is also on 30 

the record which was designed to be part of an inquiry.  I mean the – 

we’re still, the Tribunal was still scheduled to have an inquiry.  But it soon 

became clear that there was negotiations that went on for several years 

with Ngāti Whātua.  And then in I think June 2006 the AIP was released.  
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So we both, we used our extensive or knowledge to be able to critique 

what was in it but we also critiqued it from its own historical assumptions. 

Q. And in the course of doing so there’s discussion in those reports and that 

evidence of Marutūāhu’s interests in place in Tāmaki? 

A. Yes. 5 

Q. And, just to confirm, so this report and the rebuttal evidence critiques how 

various other historians have addressed the history of customary 

interests in Tāmaki? 

1030 

A. Yes, yes, ranging from – oh you mentioned yesterday, Mr Stirling on the 10 

one hand to Dr Loveridge on the other. 

Q. And staying with Mr Stirling for a moment, you were very critical of the 

reports by Mr Stirling? 

A. Yes, they were partisan and poor history.  Though again, the Crown also 

had evidence of that in its chief historian, Dr Loveridge. 15 

THE COURT: 

Q. Professor Belgrave, can you just repeat what you said, part of a what 

history? 

A. No I can’t remember what I said.  Oh it was a partisan and a poor history. 

CROSS-EXAMINATION CONTINUES:  MR WARD 20 

Q. And that’s in reference to Mr Stirling’s report? 

A. Yes.  I should say that we weren’t alone in being concerned about the 

quality of Mr Stirling’s evidence because the Crown had a review of that 

evidence undertaken by Dr Donald Loveridge who is – the late 

Dr Don Loveridge who was one of the most important and I think one of 25 

the best historians involved in this process which was equally critical. 

Q. Dr Loveridge’s report engages with the Stirling report as well, doesn’t it? 

A. Yes. 

Q. And you would share Dr Loveridge’s concern that sources around early 

Ngāti Whātua and Crown engagement hadn’t been critically examined 30 

sufficiently in the period 2006/2007? 
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A. Well certainly there were major statements that were in that AIP which 

were historically indefensible and that that AIP perpetuated, what I would 

– I don’t like to use the term “myth” but I have to in this case – a myth that 

Auckland was related to one particular iwi and that that history was – so 

there are a number of sort of parts of that and I have to say they have re-5 

emerged again in evidence here which say that the Governor was invited 

to come to Auckland by Ngāti Whātua, by Āpihai, that the Governor was 

welcomed by up to 2,000 people at Ōrākei the day before that he came 

to Auckland, that Ngāti Whātua were the only people who were here and 

the only people who had interests, that series of narratives became pretty 10 

dominant narratives to the extent that they – 

Q. Can I put to you Professor though that Dr Loveridge’s report and his report 

both (inaudible 10:33:24) and the subsequent report that’s produced 

engage on those very points – 

A. Yes. 15 

Q. – and agree that there is, in Dr Loveridge’s view, overstatements and a 

lack of support for some of the theses as you’ve expressed? 

A. Yes.  In the case of the delegation to invite Hobson, he had to make the 

point reasonably strongly that Hobson made his decision to come to 

Auckland independently of any, um, but he also made the point that the 20 

delegation was most likely not a simple Ngāti Pāoa – sorry, Ngāti Whātua 

delegation but that there was a Ngāti Pāoa representative most likely 

within it, that it represented the iwi of Tāmaki rather than simply being a 

Ngāti Whātua delegation.  Many of these ideas and the quotations 

actually emerge into the European world sometime in the early 20th 25 

century, certainly in the first half of the 20th century. 

Q. And Dr Loveridge also makes the point, which I take it that you agree 

with, that the engagement by Ngāti Whātua with the Crown needs to be 

seen in the context of the pressure from Ngāpuhi in the north and 

relationships with Waikato in the south.  Dr Loveridge gives some stress 30 

to that and so do you in your report, do you accept that? 

A. Yes, I think in our rebuttal evidence we actually note however that the 

Ngāti Whātua story as it was first positioned didn’t actually make much of 

defensive needs to bring the Governor down.  I think it’s been said in 
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evidence that this is some sort of a unique relationship that the bringing 

of the Governor to Auckland and creating a town was unique.  Well, it’s 

not unique at all in the sense that – it’s unique in the sense that the 

Governor brought the capital here but almost throughout the country, 

you’ve got people wanting to have towns settled, approaching to sell land 5 

to be able to establish towns amongst them, I mean that’s one of the 

fundamental attractions for instance of the Ōtākou purchase in 1844, for 

Ngāi Tahu. 

Q. Can we go to 337.24604.  Just to close off a point that was being made 

about your critique of Mr Stirling and I ask these questions partly because 10 

Dr O’Malley stressed the importance of the Stirling report.  This is 

appendix E to your evidence and it’s in some ways an itemised critique of 

Stirling.  Now, Mr Stirling is the only historian who has that type of analysis 

in your report, is that right? 

A. I – sorry I’m remembering back, I can’t – certainly – 15 

Q. There’s no other appendix for any other historian that goes through a 

table in that way? 

A. No. 

Q. And that reflected your concerns about Mr Stirling’s report specifically? 

A. Yep. 20 

Q. Now you mentioned Dr Loveridge and suggested that his history had 

some partisan qualities.  Dr Loveridge isn’t the subject of an appendix like 

this and we’ve been discussing points on which you would agree with Dr 

Loveridge.  On which points do you think that Dr Loveridge was being 

partisan? 25 

A. Oh sorry I didn’t – sorry I wasn’t accusing Dr Loveridge of being partisan, 

I could never accuse Dr Loveridge of being partisan.  No sorry it was Mr 

Stirling that I considered being partisan.  Dr Loveridge was a straight 

down the middle, document-driven historian.  He was, if anything – no, no 

I could never use the term “partisan” for Dr Loveridge.  Sorry.  I mean, all 30 

of us as historians have positions and we work, you know I mean I 

acknowledged before, we work from positions and perspectives that 

represent where we are.  So in a sense, we’re all in that situation but 
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Loveridge was someone who was perhaps more than any other historian 

driven by the documents before him. 

Q. Just to avoid any doubt Professor, you’ve talked about, I think you used 

the term “strident” when you were talking about some of the exchanges 

in the Tribunal.  Perhaps I got that wrong.  We were talking before about 5 

your evidence in the Tribunal and you had criticisms that you make in 

your evidence in the Tribunal about other historians, I just want to confirm, 

you were cross-examined on those reports in the Tribunal, weren’t you? 

1040 

A. Yes, indeed. 10 

Q. It wouldn’t be right to suggest, would it, that because the discussion that 

we’ve been talking about took place in the Waitangi Tribunal that 

somehow that material and that cross-examination is irrelevant to 

subsequent analysis by historians of interests in Tāmaki in the 

19th century? 15 

A. I mean if I was trying to write a history of this I’d certainly be writing – a 

substantial proportion of it would certainly look at what happened at that 

hearing where I think, you know, substantial new evidence was discussed 

and where I think the evidence that was presented, and this is why I 

suppose unfortunate, the evidence was presented severely undermined 20 

the credibility of some of the arguments that are still being presented. 

Q. And if you were writing a book and you were using that material from the 

Tribunal, the same sort of source criticisms, techniques and methodology 

that you talked about on Friday and that you talk about in your evidence, 

that would need to be applied to the material in the Tribunal? 25 

A. Yeah, but recognising of course that I’m an actor in that as well which is 

something that has to be acknowledged and dealt with and catered for.  I 

don’t think it precludes one writing about things because – but you need 

to have that, you know, where you were and what you were doing pretty 

clearly identified. 30 

Q. It wouldn’t be right for you to have written a report about one set of 

relevant issues and not to say upfront that that’s what you’ve done? 
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A. Absolutely.  Yeah.  And that case is a turning point really, a major turning 

point in Crown policy for settlement, and I think a turning point for the 

better. 

Q. Forgive me, professor, we’ve travelled on a couple of very valuable 

tangents but I just want to make sure I’m covering all of the points that I 5 

wished to raise.  I go back to a point that you mentioned earlier and which 

I think is addressed in Dr Loveridge’s work as well.  Dr Loveridge in the 

report that’s exhibit 4 to Michael Macky’s first brief notes the Stone 

discussion, the discussion by Russell Stone, that Ngāti Whātua had 

engagement with various missionaries in the Waikato from 1835 to 1840, 10 

that’s Stone’s view and Loveridge appears to accept that.  That’s 

consistent, isn’t it, with your view that by 1840 Ngāti Whātua were far from 

isolated from the European world at the time? 

A. Yes.  I don’t think that – I mean all of those things are relative.  I mean 

compared with iwi around the Bay of Islands they have much less 15 

experience of the European world but to say that they were completely 

isolated doesn’t make much sense to me at all, no. 

Q. And would you accept that Ngāti Whātua, particularly the rangatira, would 

have been close observers of the Pākehā who came into Auckland so 

that, for instance, they would have been well aware of the prices that were 20 

attained at the first Crown auction of land in 1841? 

A. Yeah, that’s always been one of the most puzzling questions which I’m 

not sure that we can ever find complete answers for as to why iwi 

continued to engage with Crown purchases at minimal sort of amounts 

when they would have been well aware of how much that Crown auction 25 

had achieved.  It has to be said that that was a one-off for the Crown, the 

Crown didn’t make much money at all beyond that.  But at the time it 

would have given a real sense that what the Crown was getting from land 

was way, way beyond what Māori were getting in selling it.  And it’s one 

of the impetus which comes out of Auckland, a connection between iwi 30 

and Auckland business to actually try and push for the waiver of 

pre-emption in 1844.  So Māori are very much agents in that move to take 

away pre-emption.   
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Q. And presumably Māori also would have been well aware of the on-selling 

of lands, so land purchased at the first auction a number of properties are 

quickly on-sold? 

A. Oh, absolutely, yeah. 

Q. Professor, you note in your evidence that from 1841 Ngāti Whātua 5 

oppose attempts to have land purchased at Ōrākei and at Remuera, and 

in relation to other lands in Central Auckland, well, first of all, why do you 

say that there’s opposition to purchase? 

A. I was looking through on evidence from 2006 where we, and I think 

Dr Loveridge too, suggests that in Remuera it was far more strategic than 10 

anything else.  So I think that in that early period Ōrākei’s a long way from 

where the city was.  Yes, you had Kohimarama on the other side but that 

was where people were living and increasingly living from that time on.  I 

mean in that earlier period Ōrākei is really the satellite settlement from 

Māngere in the Manukau and I can’t tell you to the extent when Ōrākei 15 

becomes the principal kāinga but – 

Q. Would you say it’s after 1840? 

A. Pardon? 

Q. Is it after 1840? 

A. Oh, yes.  Yes. 20 

Q. I’m sorry if I interrupted. 

A. No, no. 

Q. So you mentioned that there was a growing population on the township 

land.  That population grows quite rapidly, doesn’t it? 

A. Yes.  I mean Auckland’s the capital.  It’s not a huge city but it is the leading 25 

town.  Having the governor there generates a significant entourage.  

Things are pretty limited in the 1840s but then the economy by the late 

1840s is taking off and Auckland then becomes the, well, a major export 

hub into the Australian goldfields which occupies pretty well everyone 

from the late 1840s through to at least the mid 1850s when that market 30 

crashes. 

Q. And you agree with Dr Loveridge that the decision to hold back land at – 

actually, I’ll leave that there.  Can I ask about in relation to other lands in 

Central Auckland, from the late 1840s there are protests by Ngāti Whātua 
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about the location of the eastern boundary of the 1840 block, aren’t there, 

there’s a dispute over whether land at Mataharehare at Tararua was 

included within the 1840 block or not? 

A. Yeah, and I’d have to go to my – I’d have to look at the detail to be able 

to actually extricate just where and when and what.  But I’m aware of the 5 

dispute, yes. 

Q. And that was a dispute where Ngāti Whātua sought payment for land that 

they said had been wrongly included in the 1840 block? 

1050 

A. Yes, that I do understand, yeah. 10 

Q. And that theme, that it was wrongly included in the block and so payment 

ought to be made, is made repeatedly and consistently by Ngāti Whātua 

from 1848 through to – 

A. I haven’t followed the extent of those later demands. 

Q. Can we move back slightly and can we go to pinpoint 202.01030.  Now 15 

on that page you’re discussing what you say are shifting Māori 

perceptions about pre-emption and then at 484, there is a reference to 

disputes over custom between Ngāti Whātua and Waikato.  Is the 

relationship between Waikato and Ngāti Whātua static during the 

pre-emption waiver period? 20 

A. I think you’d have to say it’s very dynamic from the early 1830s right 

through, certainly into the pre-emption waiver period and beyond as well.   

Q. So from the 1830s? 

A. Yes, yes, when Waikato come back with Whātua and others into the 

Manukau and Waitematā. 25 

Q. And do you agree that Te Wherowhero’s role is critical in securing that 

return and the peaceful nature of the return? 

A. I think he plays a critical role, yes.  In that, I mean in the paragraph that 

we’re talking about there and that situation there where you have that 

dispute and the attempt to place a boundary where individual, where 30 

Waikato and Ngāti Whātua would be able to engage in pre-emption 

waivers, of course that line looks to me pretty well identical to the actual 

outcome of the sale.  So it was something that was adhered to at the time 
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and then it appears of course as the boundary of one of the White blocks 

excluded from the right of refusal map.   

Q. And the agreement that you’re referring to there also resulted in Ngāti 

Tamaoho involvement in land transactions during the pre-emption waiver 

period? 5 

A. Yes, that’s what I understand. 

Q. It is the case isn’t it that early pre-emption waiver purchases, some of 

them at least, on-sold the lands to other Pākehā before there was 

investigation by lands claims commissioners? 

A. Oh if you mean the Matson inquiry? 10 

Q. Yes? 

A. Most definitely, yes. 

Q. And they were free to do so? 

A. Yes. 

Q. Professor you were involved, particularly moving from the modern period, 15 

you were involved in a wananga between the Office of Treaty Settlements 

and Marutūāhu groups in 2011 and that’s referred to in Mr Macky’s 

evidence.  Excuse me something’s gone slightly awry with my references 

and it may take me a moment to find the reference.  So the reference in 

Mr Macky’s – so Mr Macky’s brief is 202. – we don’t necessarily need to 20 

go there Ms Ellis, just for reference, 202.00831 and it’s at page 00841 

and perhaps if we just, to refresh Professor Belgrave’s memory, 

332.21678.  This is a meeting between various Marutūāhu 

representatives and representatives of each iwi and the Crown 

negotiating team, yourself and Mr Young, Dr Young.  At that wananga, 25 

there are various discussions about Marutūāhu historical interests and at 

this time, the Crown had received and according to Mr Macky was 

referring to a report that you had completed, Tikapa Moana and 

Auckland’s Tribal Cross Currents: The enduring customary interests of 

Ngāti Pāoa, Ngāti Maru, Ngāti Whanaunga, Ngāti Tamaterā and Ngāi Tai 30 

Auckland”, and that’s in the record at 308.04716.  I wonder if we might 

just show Mr Belgrave the front page of that, 308 – 

A. Oh I remember it well. 

Q. Yes, and is this the report that you were referring to earlier, this report? 
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A. Yep. 

Q. So this is the report that was available at the time of the Tribunal 

hearings? 

A. I couldn’t swear that it was in evidence, it certainly had been available to 

the Crown for some time beforehand. 5 

Q. So the Crown had that report at the time of the negotiations both with 

Ngāti Whātua and then with the ongoing discussions with Marutūāhu, 

your discussion about historical interests in Blackett’s Point and 

St Georges Bay, your current evidence is consistent with the account in 

the Tikapa Moana report – 10 

A. Yes, I mean the evidence that we presented, it would be nice to think that 

we could write 550 pages in three months but the evidence is, as is pretty 

clear from the filings, has been developed from the original Cross 

Currents report, so the Blackett Point’s material and the St Georges Bay 

reserve is pretty well as it was in 2006. 15 

Q. And am I right in thinking back, you say that the interests which 

Marutūāhu have in relation to St Georges Bay reserve and Blackett’s 

Point, well that Marutūāhu has interests in both of those places? 

A. Have interest on the basis of the original part of the 1840 – of the 

Kohimarama which then shifts around, so I mean the point that we were 20 

doing all of that research was to actually find out what happened to those 

reserves over time and there were swaps and there were other things 

occurring which shifted them from the foreshore location of the, what 

became the Landing Place reserve coming into Auckland which became 

a reserve for all Māori.  So we were following up where all of those lands 25 

had got through over those periods, I couldn’t remember for you the actual 

steps whereby that happened and that was as much to ensure that we 

had available to the Crown and to the claimants an understanding of 

where some of that land still remained in Crown ownership and could be 

made available as a – assome form of redress. 30 

1100 

Q. The relationship with the Blackett’s Point reserve, you say that is related 

to the Kohimarama purchase? 
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A. Yes.  I’m really rusty on those quite complicated transactions, I mean 

there’s a few old houses within a couple hundred metres of here that are 

still held by the Māori trustee from those original, that original land block 

at the bottom of the hill just down here. 

Q. So the Court’s heard evidence from several Crown officials discussing the 5 

factors other than historical evidence that the Crown may take into 

account when considering redress and just to come back to some of the 

things that we’ve been talking about throughout this conversation, the role 

of the historian in a case such as this really is to help provide an 

understanding about the existence and the nature of events that have 10 

occurred in the past, at a very general level.  Do you accept that 

proposition? 

A. Yes. 

Q. And we’ve talked about the importance of contextualisation and avoiding 

projecting modern terms back into the past.  So when you say in your 15 

evidence that the focus of the Treaty settlement process is on restoring 

customary associations with land, which is a phrase you use in your 

summary, that’s a comment about the contemporary political purpose of 

Treaty settlements in the 20th and 21st century, isn’t it? 

A. Yes. 20 

Q. And it’s your own opinion about the legitimate, what you consider to be 

the legitimate political and legal scope of Crown action? 

A. Yes, I consider it a rare and essential part of the settlement process. 

Q. So it’s part of the process? 

A. It’s the part of the process that really distinguishes this settlement process 25 

from any other settlement process that we’ve had.  In 2005, my book 

Historical Frictions looked at a long history of settlement processes and 

while some of them did return land, the idea that customary connections 

with places should be recognised is one of the defining and I think really 

important features of this phase of reconnecting Māori with the world that 30 

we have today and I think that’s something that’s alongside the fact that 

the Crown acknowledges that it is shifting from full and final settlements 

to enduring settlements, those are the things which do make a difference 
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in terms of where we are today, but they’re also common threads in 

settlements from the past. 

Q. You’re drawing a contrast there between something like the Sim 

Commission, which is a much more judicial or quasi-judicial inquiry with 

the modern process which has as one part of its process, a concern with 5 

customary connections? 

A. Well the Sim Commission where it presents a sort of Waitangi Tribunal 

investigation and the actual settlement legislation in the 1940s for 

Tauranga and – sorry not for Tauranga because Tauranga, that didn’t 

happen till 1979 because the Sim Commission had very strong objections 10 

to Tauranga but for Taranaki and for Waikato, that legislation in the 1940s 

was about extinguishing those claims and didn’t provide any capacity for 

a recognition of ongoing customary relationships.  Having said that, each 

of the trust boards that were established became very much focuses on 

doing exactly that, so they used the legislation against itself in a sense.  15 

They used the institution that was created by the legislation to confirm 

and maintain customary relationships, it just didn’t have Crown policy 

attached to it.   

Q. You’re not suggesting in those answers that the restoration of an 

association with the projection back into the past of some associations 20 

divined today, that’s not the abiding purpose of Treaty settlements, is it? 

A. Not at all, not at all, not at all.  Sorry I was just pointing out that even when 

the Crown creates institutions which are based on the premise that 

indigenous rights are being extinguished, Māori will use those institutions 

to continue to live those customary experiences and customary 25 

relationships.   

Q. So they will continue to live those relationships notwithstanding what the 

strict legal position might be? 

A. Absolutely. 

CROSS-EXAMINATION:  MR WARREN 30 

Q. Tēnā koe Professor.  I act for Ngāi Tai ki Tāmaki.  I asked Dr Williams 

about the date of the alleged raupatu by Tuperiri and Te Taoū and we 
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know Fenton in his judgment confirmed it was circa 1740.  Have you done 

any analysis on the date of the raupatu? 

A. No, and the reason is, it was kind of illustrated by evidence earlier.  There 

are major difficulties in taking whakapapa and connecting it to dates and 

that’s one of what Fenton does, is that he takes whakapapa and he 5 

creates what we call history out of it, a date where certain things, so where 

certain things happened in a chronological sequence.  Whakapapa is 

much more difficult to date and to be fair, we haven’t really seen a great, 

you know, 1740 to 1790, 1760, these things may well matter but I would 

be loath to actually make a definitive position on when I think that 10 

occurred and I haven’t looked at the, either have I looked at the kind of, 

you know, the population or the settlement implications of a different date. 

Q. I noted in your main report McCormack who I think was acting for Āpihai – 

A. Mmm. 

1110 15 

Q. – made a submission to the Court that it was 150 years before which 

would’ve taken it to the earlier part of the 18th century but does Fenton 

simply go through whakapapa and come to a 1740 date does he? 

A. I couldn’t answer that question.  I’m not sure how he comes to it. 

Q. So other than McBurney and Ballara, no other historian seems to have 20 

grappled with this date in any sophisticated way? 

A. Not that I’m aware of. 

Q. Equally in regards to – let’s assume for a moment it was around the 

1740s, there seems to be a gap in the evidence as to what was going on 

on the isthmus between that date and the late part of that century.  Was 25 

there evidence before Fenton in regards to who was domiciled in the 

area? 

A. From memory I would say there’s not.  There may be scattered bits and 

pieces but that’s not uncommon in terms of whakapapa, you know, big 

events become significant, the spaces between them can often be pretty 30 

silent unless there’s major changes taking place. 

Q. Coming then to the Court proceedings, one of the issues that I put to 

Dr O’Malley was, firstly, the praise that Fenton gave the lawyers, and I 

didn’t raise that in the hope that his Honour here would make the same 



2178 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

praise in his judgment, but was he playing to the critics of what he had 

created with the 1865 Act in saying that custom was not as difficult as one 

perceived and the lawyers did a marvellous job? 

A. I think it was more, much more than just presentational.  I think he was 

actually patting himself on the back that the process as he had hoped it 5 

would be had worked, and we’re talking also about his comments at the 

end of the first hearing too where he basically says, yeah, and even the 

lawyers themselves in some of their comments acknowledged their, you 

know, their lack of experience in this area.  He really does want what he 

sees as, you know, good – he wants that Court to have a status whereby 10 

the best of European counsel can go into it, can engage properly and that 

status will help make the decisions acceptable. 

Q. His comments in his 1866 decision effectively dismissing whakapapa 

genealogy as a basis for the take and focusing on raupatu conquest, and 

clearly the lawyers would have cottoned onto that in terms of the re-run a 15 

couple of years later and that was clearly the focus of their submissions 

and evidence before the Court? 

A. He’s a strange one on whakapapa because, on the one hand, he does 

dismiss it but then he also says that this is something that – this is the 

Māori world, they think it’s important.  He uses it very substantially in the 20 

second decision to decide who could, you know, he sees it as important 

in who might be beneficiaries.  So if you identify who the people are the 

whakapapa helps you exclude anyone else who might have a shared 

whakapapa as long as they’ve got the one you’re – fit with the people that 

you’re claiming with.  So on the one hand he dismisses it, on the other 25 

hand he also uses it.  He also seems to be quite interested in putting it 

together because he actually on a number of occasions put together a 

substantial and complicated whakapapa of his own. 

Q. This term advocacy history, just got a couple of questions in regards to 

that.  Conceptually as lawyers you’ll be aware our overriding duty is to the 30 

Court.  Where’s the overriding duty for historians, professional historians, 

where does that lie, professor? 

A. Well, that depends I suppose on the kind of history that we’re writing.  The 

situation that we’re in.  In a situation like this we still have an overriding 
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responsibility to the Court as well as providing evidence for the Court.  In 

the Waitangi Tribunal, the jurisdiction of the Tribunal determines what 

kind of history that we can write.  The fundamental problem for us as 

historians is that there’s a kind of assumption is that there is one good 

story out there that is the truth that many of the public consider history to 5 

be.  I don’t wish it were so because history would be extremely boring if 

that was the case.  The reality is as in this process is that we work with 

claimant groups and we work with their histories but we use a series of 

professional skills to do so and those professional skills involve how we 

approach and use primary sources and how we critique secondary 10 

sources and I’m very proud of those skills as a historian.  So there is 

always a really difficult relationship between those professional skills and 

the relationship that we have with particular groups.  There are histories, 

and I’m afraid Bruce Stirling’s example is a good one, there are other 

histories that I have seen commissioned by the Waitangi Tribunal that I 15 

consider appallingly advocacy histories.  So often it’s a – there is a quite 

fine line between ensuring professional independence and professional 

not objectivity, because that objectivity is difficult to find, but 

understanding the extent to which the position that you’re in both 

privileges you in certain ways but also disadvantages you in others. 20 

Q. So Dr O’Malley, I’m not sure if you heard his cross-examination in regards 

to the Pōtatau Te Wherowhero report, I think confirmed under 

cross-examination that it was in the category of advocacy history given 

what it was written for.  He then criticises you in your summary when you 

respond to his evidence.  I just wondered whether you had a view on that 25 

report.  Have you seen it? 

A. I have not looked in detail at – I’m aware that that report came into the 

evidence relatively recently and I’m certainly aware that it provides a very 

different picture of the settlement of Tāmaki in the 1830s.  And I would 

certainly agree that Te Wherowhero is a player who is silenced in the 30 

1868 hearing so there is some sense in that.  Sorry, I missed the question. 

Q. Well, I mean I’ll come to some specifics in the report at a general level 

because I know you said you haven’t read it.  But I guess my question, in 

the context in which he wrote this report would you accept as a 
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professional historian that there would be a place for advocacy history 

given what it was for, for Treaty settlement purposes? 

A. I think this process here is a very good example of the extent to which we 

really need to be careful, extremely careful, of what I would call advocacy 

history, again crossing that fine line over between using professional skills 5 

to make a particular argument for claimants as opposed to trying to treat 

those sources as openly as possible.  There are some forms of work that 

I’ve done with – and what we would call oral and traditional histories 

where the objective is to help a group of people, yeah, a claimant group 

identify what would become the background part of a settlement but in 10 

the Tribunal process in which case you’re actually helping them to 

articulate their oral histories and their particular histories.  And I notice 

that the report that we did for Ngāti Hauā was brought into this inquiry.  

That’s one of those kind of reports.  And I would add that in Taumaranui 

we did three reports each telling that oral and traditional history even 15 

though there were differences between them because in Taumarunui 

again another customary setting you have three different substantial iwi 

but largely living in an integrated manner and they were quite happy to 

have these three different reports.  I wouldn’t call them advocacy reports 

but they’re of a different character than the report that I would do for here. 20 

1120 

Q. So just going to a couple of propositions or conclusions that Dr O’Malley 

made in his Pōtatau Te Wherowhero report, he says, and this is at 

page 124: “It has been the 1868 Land Court inquiry into Ōrākei that 

entrenched the view of Tāmaki Makaurau as an exclusively Ngāti Whātua 25 

domain.”  Would you agree with his conclusion there? 

A. Yes.  I mean that’s consistent with what we’ve said in our report.  

Q. Page 85 he concludes: “In many respects the Ōrākei judgment provided 

a template for this kind of approach, that is the imposition of a simplified 

and simplistic set of rules around determining ownership of lands, an 30 

intrinsic and evolving network of customary rights on the ground swept 

aside in favour of a convenient one iwi ruling.”  Do you agree with that? 

A. I, again, if customary rights are different in their expression throughout 

the country often the Native Land Court’s interpretation of them can be 
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quite, you know, differs as well.  So I don’t think that – Fenton might have 

hoped it might have provided a template but in reality it didn’t do that, or 

it did that in some places and not in others. 

Q. The names that finally got on to the Ōrākei block title, I understand there 

was about 13, have you done any analysis of the hapū origins of those 5 

individuals? 

A. No. 

Q. Are you aware of any evidence where section 17 of the 1865 Act was 

explained by the Judge or any of the lawyers in the context of that 

hearing? 10 

A. Not that I’m aware of. 

Q. Just have a few questions in regards to Ms Kawharu’s reply evidence, 

that’s document 201.00289, paragraph 29 please.  So here Ms Kawharu 

appears to be critical, professor, of a perceived loose use of “Tāmaki” and 

I just want to be an opportunity to respond to that criticism. 15 

A. Can you roll over to the next page.  I think at some point she talks about 

the contrast between the modern understanding of Tāmaki.  When I saw 

that I thought, yeah, well we haven’t actually tried to define what Tāmaki 

meant and went back and looked at the evidence.  And thanks to modern 

technology we can search 150 references to Tāmaki and we haven’t 20 

looked at all of them but we looked at quite a few of them and it’s quite 

clear that Tāmaki most definitely does not mean the isthmus in 1868.  It’s 

very difficult to – we’ve had two different definitions of Tāmaki in the last 

few days of evidence.  If I was to actually say what Tāmaki meant in 1820 

I’d have to say it’s the Tāmaki River, so it’s the settlement of Mokoia, 25 

that’s where Tāmaki is at that time.  So Tāmaki is – there is nothing from 

that evidence that, and we haven’t looked at all of those comments, that 

suggests that Tāmaki is not usable than the more general way than we 

have done it.  The area that we would regard as, you know, the isthmus 

today if it’s referred to is actually, seemed to be referred to as the 30 

Waitematā, as the harbour, tends to get more references than Tāmaki.  

So I don’t think it can be easily defined but in 1820 it’s certainly the river.     

Q. You mentioned Waitematā.  At paragraphs 36 and 37 of the same reply 

evidence, Ms Kawharu again appears to be critical of your use of 
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“backwater” in relation to the Waitematā.  Just explain why you use that 

term in relation to the Waitematā? 

A. What we – what I did in this particular evidence is go back to the historical 

evidence in more detail from the period 1820 to 1840.  In the Cross 

Currents report we’d relied substantially on Stone and Ballara and other 5 

secondary sources.  There is no evidence that I can see that people are 

using the Waitematā as anything other than a seasonal food gathering 

place, certainly in 1820 which is before – when the crews and Marsden 

go there.  The key settlements are Mokoia and Whātua at Manukau.  Now 

that doesn’t mean that these other places are unimportant but, as the 10 

Sullivan study shows, those are places where people might have shared 

user rights.  So, yes, people went there, they fished, they probably 

planted, but that wasn’t in any way where their significant attention was 

being applied in 1820.  And there’s no historical evidence, and even 

considering a good deal of the whakapapa evidence, that – sorry, the 15 

evidence presented in ’68, that the Waitematā was anything other than 

on the periphery of people’s economic and social interest.  That doesn’t 

make it culturally insignificant.  And, I’m sorry, and I just want to deal if I 

can with this problem of the Taua’s idea of wasteland that land that people 

shared their customary hunting and gathering on was somehow 20 

unowned.  There’s a kind of legal logic to that but I think we may find, if 

we could, that those hunting and fishing rights were quite significantly 

structured between all of those people who were involved in that area, 

including Ngāi Tai for that matter, so Ngāi Tai, Marutūāhu, Whātua, so 

that in a sense it is owned territory, it’s not a backwater in terms of being 25 

wasteland, I want to make that really clear. 

Q. Yes, that’s helpful.  And above that in 35 there’s a criticism about your 

use of the term “neutral Otahuhu” and I was just wanting to understand 

what you meant by neutral Otahuhu and responding to the criticisms of 

Ms Kawharu? 30 

A. I can’t be 100% sure why we used the term neutral but I’m suspecting 

that it is an agreed place that is neutral and because it’s associated with 

that missionary activity.  I couldn’t go beyond that without going back to 

the use of the term in the first place.  I mean certainly when I looked at 
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my evidence in 2006 we were far more sceptical of the missionaries’ 

involvement in peace-making.  This piece of research has convinced me 

that the missionaries are actually much more important in such 

peace-making.  So a missionary piece of land is neutral in that sense. 

Q. Just a final question in terms of Hetaraka Takapuna.  You’ll agree that in 5 

regards to the hapū and connections he gave in the Native Land Court 

hearings he identified as a Ngāti Tai to Waiohua as well as the other 

connections that you’ve referenced? 

A. Yes.     

MR WARREN ADDRESSES THE COURT (11:29:31) 10 

COURT ADJOURNS: 11.29 AM 

  



2184 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

COURT RESUMES: 11.46 AM 

CROSS-EXAMINATION:  MS COATES 

Q. Tēnā koe Professor Belgrave, I’m counsel for Te Ākitai Waiohua.  Most 

of my questions have been sufficiently covered by others so I’ve only got 

a couple of short questions for you.  One of the qualifiers in your evidence 5 

I think in your rebuttal evi – oh, in your evidence at paragraph 9 is that 

you don’t explore the claims of other iwi who can also demonstrate 

longstanding associations including Te Ākitai, is that right? 

A. That’s a very important qualification, yes. 

Q. And so of course, those tribal histories and those associations are vitally 10 

important in understanding the lay of the land in Tāmaki, aren’t they? 

A. They are. 

Q. And you recognise also that tribal histories are often different and 

confusing? 

A. Yes. 15 

Q. And so the tribal histories of Te Ākitai may not necessarily align with those 

of Ngāti Whātua or Marutūāhu, is that right? 

A. I would be extraordinarily surprised if they did. 

Q. If you can just –  

A. Sorry, yeah. 20 

Q. – only because it’s, your voice is quite soft.  So can you just repeat what 

you said? 

A. I would be very surprised if that was the case. 

Q. And of course the telling of these tribal histories in these forums for 

example is not just the telling of those but that telling in and of itself is the 25 

operation of tikanga, isn’t it? 

A. Yes. 

Q. And your position is that when there are those different tribal histories, 

particularly in the context of Treaty settlement processes, an inclusive 

approach should be taken, isn’t it? 30 

A. I can’t see how it can be avoided. 

Q. In terms of the conquering of Waiohua by Marutūāhu which you talk 

about, there was evidence given last week by one of the Marutūāhu 
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witnesses that that did not extinguish any rights or interests of Waiohua 

in the whenua, would you agree it’s also important to read your evidence 

with an overlay of tikanga understanding in terms of it as well? 

A. Yes I completely understand your question, yes. 

Q. I’ll make sure that you do so you’re not agreeing with something that you 5 

don’t understand. 

A. Please, yeah. 

Q. So last week or you at least in your evidence talk about there being a 

conquering of Waiohua by Marutūāhu, is that right? 

A. That’s one of the traditions, yes. 10 

Q. One of the traditions and one of the Marutūāhu witnesses gave evidence 

at the end of last week that that didn’t necessarily result in the 

extinguishment of Waiohua interests? 

A. I can go further and say that Waiohua are definitely asserting interests in 

the historical view that I’m talking about. 15 

Q. And of course it’s important to read, not only those different tribal 

traditions and histories, but have an understanding of that tikanga 

dimension and the implications of certain actions as well, isn’t it? 

A. Yes. 

CROSS-EXAMINATION:  MR HODDER 20 

Q. So, Professor Belgrave I’m reasonably confident that you’re aware this 

litigation commenced back in 2015? 

A. No I’m not actually, I couldn’t have told you exactly when it began. 

Q. All right well you are now.  When were you retained to write evidence in 

this case? 25 

A. Last year. 

Q. I may have to come back to that.  Which of the briefs of evidence on behalf 

of Ngāti Whātua Ōrākei were provided to you to consider? 

A. I couldn’t tell you all of them because there were a number that were on 

a pile of documents, they’re primarily ones that I was concerned with were 30 

those of Professor Williams, Dr O’Malley, Ms Kāwharu, Paul Meredith, 

but there were certainly others yes. 

Q. Can you recall when they were provided to you? 
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A. Not exactly but it was last year. 

Q. So just for context, they were dated, all of those briefs you mentioned, on 

or about 2 June 2020.  And your brief of evidence is dated 13 October 

2020? 

A. Yep. 5 

Q. So what I’m trying to establish is, in that period, when do you think you 

received them and when do you think you read them? 

A. I read them pretty – well, I read the ones that I have mentioned, soon after 

I received them. 

Q. Right but you can’t tell us when you received them? 10 

A. If you say that it’s June, then I wouldn’t – you know it wasn’t, it certainly 

was mid year rather than late, yes, or early. 

Q. Right, so going back to my earlier question, can I assume you were 

retained before those briefs arrived? 

A. Yes. 15 

Q. So it’s a reasonable inference that you had somewhere around about four 

months to respond to those briefs, correct? 

A. Yes. 

Q. And it’s also correct isn’t it that you’re reasonably familiar with this area – 

A. That’s true. 20 

Q. – that may be an understatement? 

A. Yes. 

Q. Your brief of evidence which was the main one we’re talking about for this 

case which is the reference 202.00853, can we agree that that includes 

a substantial amount of your 2006 report? 25 

A. We can. 

Q. And we can also agree, controversial, it’s 570 something pages?  Sorry 

that’s the earlier report, it’s about 570 pages? 

A. Sorry I’ll take your word for it, it’s a lot. 

Q. It is. 30 

A. It sounds a lot in this but in the Waitangi Tribunal you can have reports of 

well over a thousand pages, very common.  Some as far as 2,000 pages. 
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Q. Yes and I think you said a few minutes well earlier before the break that 

the 2006 report was prepared with a Waitangi Tribunal hearing in mind, 

is that what I understood? 

A. It was, yeah. 

Q. So this one has been slimmed down, this is the brief of evidence here has 5 

been slimmed down to 460 odd pages? 

A. If that’s the case, yes. 

Q. In essence, you have not engaged directly with either Professor Williams 

or Dr O’Malley, that is to say in terms of their briefs and their specific 

reasoning and references, agreed? 10 

A. Yes that is true and there was a deliberate reason for doing that.  I saw 

Professor Williams as articulating a very standard Ngāti Whātua history 

which is what I expected of him, similar with Dr O’Malley.  The reason for 

not engaging was partly I did want to respect Ngāti Whātua’s own history 

in this.  The other reason is that evidence, my evidence and which 15 

includes those that Dr Young contributed to, really did want to actually 

break away from a sort of a narrative approach and try and look at the 

sources in their own terms, so my initial response was to say that these 

were articulating a pretty standard Ngāti Whātua history and it wasn’t, you 

know it was appropriate that that history be presented. 20 

Q. A couple of aspects of that I wouldn’t mind pursuing a bit further.  So just 

to be clear, I think you said you expected Professor Williams to provide a 

standard Ngāti Whātua history, correct? 

A. Yes. 

Q. And did you include Dr O’Malley in that? 25 

A. Dr O’Malley does what Dr O’Malley does, he presents a history which 

tends at times to promote the position of his clients.   

Q. And in terms of non-engagement with those two witnesses’ briefs of 

evidence, were those your instructions or was it your decision? 

A. Very much my decision, I think. 30 

Q. And just to pick up the last point, I’m not quite sure how far I want to take 

this, but do I understand you to be saying to the Court that Dr O’Malley is 

in the habit of providing evidence to suit the purposes of his client? 

A. I don’t – we have had an experience of that, yes. 
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Q. Now your brief is about 180,000 words, you probably haven’t done the 

word count but maybe you have, that’s what we think it is, do you agree 

that’s approximately what it is? 

A. I haven’t looked so I will take your word for it. 

Q. Let’s go back one step, did you – what you’ve just told us about 5 

Dr O’Malley’s evidence, have you disclosed that to anybody? 

A. What? 

Q. Sorry? 

A. Sorry? 

Q. Have you disclosed that to anybody else?  The reason I ask is it wasn’t 10 

put to him in cross-examination.  So did you make that known to those 

instructing you? 

A. I would’ve assumed those instructing were aware of that situation. 

Q. Now, you mentioned Dr O’Malley only twice in those 180,000 words, as 

far as I can tell.  Does that sound about right? 15 

A. If that’s the case, yes. 

Q. If we go to your evidence which as I say is at 202.00853.  Excuse me 

Professor Belgrave, Your Honour I have overlooked introducing Ms Grant 

who has not been here before but is driving the technology. 

THE COURT ADDRESSES MR HODDER – MS GRANT APPEARING 20 

(11:58:41) 

CROSS-EXAMINATION CONTINUES:  MR HODDER 

Q. Can we go to page 860 please.  Thank you, so there’s a reference in this 

paragraph to both Professor Williams and Dr O’Malley and the first point 

that’s made in this paragraph is that they have been critical of the – 25 

THE COURT ADDRESSES MR HODDER – GET TO THE PARAGRAPH 

(11:59:23) 

 

WITNESS: 

Is that paragraph 17? 30 
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CROSS-EXAMINATION CONTINUES:  MR HODDER 

Q. It is paragraph 17.  So in this paragraph, you start off by recording the 

Williams/O’Malley criticisms of the Native Land Court but then you say: 

“in this case, they chose to rest entirely on the 1869 judgment.”  That’s 

what you’re saying isn’t it? 5 

A. Yes. 

Q. And you go on to repeat that at the end: “it’s surprising they’ve relied on 

a judgment without considering its relationship to the evidence.”  So that’s 

the first reference I can find.  Do I understand there’s an insinuation of 

hypocrisy in there, that they have criticised the Native Land Court in the 10 

past but are now placing weight on the Native Land Court decision? 

A. I think we’ve had evidence of Mr O’Malley claiming that this particular 

decision was a, I won’t use the word because I can’t remember the words, 

but was an attempt, you know, that it was not a decision that treated 

custom appropriately, that it created a template for other things and we 15 

have seen in David Williams’ cross-examination, I think a far more 

contextualised view of the Native Land Court, much of which I would 

certainly agree with.  Both of those positions would undermine their 

reliance on the 1869 decision, in my view. 

Q. Those points about Dr O’Malley again that you just made, those are the 20 

ones that Mr Warren asked you about before? 

A. Yes. 

Q. Yes, so that’s what you’re suggesting is the contrast between what he’s 

saying then and saying now? 

A. Yes and I think you wouldn’t – I mean, yes, I will stick to the evidence 25 

that’s before us as opposed to other, other things that aren’t in evidence.  

I do not know a single historian that has appeared before the Waitangi 

Tribunal who has seriously argued that the Native Land Court consistently 

or even understood custom properly.  Except of course when it suited the 

particular position of – 30 

Q. Sorry I missed the last part of your second to last sentence.  Nobody has 

seriously argued in the Waitangi Tribunal that the Native Land Court? 

A. Was an unbiased interpreter of custom, if I can rephrase that.  This is 

something that we take almost for granted in this jurisdiction. 
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Q. Well we’re get into various interesting discussions Professor Belgrave but 

let me suggest to you that what both Professor Williams and Dr O’Malley 

do is recognise the many criticisms of the Native Land Court in general, 

in this specific case where they’ve engaged with it they come to a view 

that in fact the decision makes some sense.  Goes no further than that, 5 

does it? 

A. Yes but they do not actually put that decision in a broader and extensive 

context – 

Q. Well that’s a different point to the point that I was asking about before 

when you criticised them for reliance on it and also suggested that they 10 

were contradicting the general view that the Native Land Court had 

deficiencies. 

A. If you’re going to argue that this is an exception to the rule, then you have 

to actually provide a much greater context for actually making that 

argument in these cases than either Dr O’Malley or Professor Williams do 15 

and in the end, it has to be said that the court for Māori groups is either 

wise, all-knowing and correct or it is, for those who win and for those who 

don’t, it’s biased, it’s wrong, it’s ignorant and it’s possibly even corrupt.  

One of the questions that I was asked I think on Friday was the 

relationship between the development of tikanga.  The court decision has 20 

become a fundamental aspect of Ngāti Whātua’s history, to challenge its 

decision is to challenge that history very severely and I only want to do 

that to the extent that it is a decision that excludes others who I think have 

legitimate and recognisable histories in the land. 

Q. I think I mentioned, we’ll come back tot his in various ways but at this 25 

stage, can I just come back to this paragraph 17 and you say twice that: 

“both Professor Williams and Dr O’Malley have chosen to rest entirely on 

the judgment”, and then you go on to say: “without considering its 

relationship to the evidence.”  Do you agree that in fact they have also 

had regard to the evidence, not just the judgment, in places? 30 

A. Not in the search of the footnotes of their evidence which indicated that 

they were almost entirely – well I had said “entirely”, reliant not on the 

evidence itself but on the decision.  Professor Williams in addition to that 

relies on the material produced by Professor Hugh Kāwharu, 
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Sir Hugh Kāwharu, but in terms of their actual evidence, there is scant 

regard for the evidence that was presented to the Court. 

Q. Well that’s a way of avoiding the evidence they’ve both given that they 

have read the evidence before that Court and that hearing and have 

weighed it in the way they have approached their evidence? 5 

A. Sorry, as a historian, I would expect them to do that explicitly and they 

haven’t. 

Q. I think by “explicitly”, are you saying you’d expect to find it footnoted in 

detail? 

A. I would expect to find some discussion of the relationship between the 10 

evidence and the decision itself that comes to grips with the material that 

is in those 700 pages of evidence.  To not do so is in my view remiss if 

you want to actually come to a decision that the Court made a correct 

decision which would be, you know, kind of quite unusual for those 

historians in a Waitangi Tribunal process. 15 

Q. Well I’m not much interested in the Waitangi Tribunal process because 

I’m not in front of the Tribunal here Professor Belgrave, we’re in a court, 

and there’s a division between evidence and submissions on some 

matters.  But you’re not suggesting that by the absence of footnotes, 

anyone would understand that they had simply read the judgment without 20 

regard to the evidence, are you? 

A. No but I would – well sorry, to some extent yes, if there’s an absence of 

footnotes then that doesn’t necessarily mean that they haven’t engaged 

with that material.  If there was considerable footnotes, then that would 

show that they certainly had, if they’d drawn some of their material from 25 

there.  But on the other hand, I would also expect in this case historians  

not only to have looked and thought about it but to demonstrate it as a 

form of historical writing that they have engaged with that evidence and 

come to the conclusion that they can disregard it to the extent that the 

decision is all that you need to know about to understand what happened.   30 

Q. Well it may be the roles and the instructions that are different.  An 

analysis – 

A. I can only judge things as a historian. 
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Q. Quite.  The analysis of the judgment of the evidence is also legal work, 

that will be a matter of submissions in due course in this case.   

A. Sorry, I’m? 

Q. It will be a matter of submissions in due course in this case? 

A. Yes. 5 

Q. By lawyers? 

A. Yes. 

Q. Now in your case, you have written a much longer document which does 

footnote various parts of the evidence, in particular it footnotes the 

evidence that supports your view or the view that you promote, correct? 10 

A. If my view as you denote it is that there are multitude histories associated 

with this land and that those histories have to be taken into account, 

including Ngāti Whātua’s, then yes that is the argument that we have 

derived from that evidence. 

Q. I think the view I’m attributing to you and you may as well know this now 15 

rather than later, is that you think Fenton, well my reading of it is you think 

Fenton got it wrong and that there was a sound basis for preferring the 

Hetaraka Takapuna stories as opposed to the Ngāti Whātua stories. 

A. No because you’re asking me to actually say that Fenton should’ve 

agreed with one story in favour of another, which would be exactly the 20 

same problem that we have in this situation, if he had accepted 

Hetaraka’s position.  They had become, unfortunately, through that 

newspaper process from 1862, a rather sort of winner take all positions 

and so no, I certainly would not argue that Fenton should have decided 

that Ngāti Whātua’s evidence should be set aside at all. 25 

1210 

Q. So this is going to be another theme of the rest of this conversation as  

well.  In the situation where a court is asked to come to a decision and 

there are not consistent views of the circumstances which the court has 

to determine, there are normally three options.  Party A’s version is 30 

accepted, party B’s version is accepted or the Tribunal manages to come 

up with a third version which it manufactures from, it’s not meant to be a 

derogatory word, but it manufactures from versions A and versions B, 

agreed? 
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A. Yes. 

Q. And in some cases it may be that – and this is unusual for courts, it says 

too hard, can’t come up with any view at all, but that’s not what courts are 

for, is it? 

A. It’s not what courts are for.  And courts react in such things quite 5 

differently.  Say, for instance, in Waikaremoana in 1915, I think it was 

1915 when the litigation to the lake occurs, and the Court starts by saying, 

well, give us your boundaries.  And the Tūhoe claimants say, well, they’re 

down to Frasertown.  And the Kahungunu claimants, the hui are 

(inaudible 12:11:15), so their lake is entirely in an area in dispute.  The 10 

Court then found a different way out of that which may or may not be the 

right way.  So, yes, there are degrees of creativity that courts do have. 

Q. Not sure that all courts like to think of themselves in that way but – 

A. It’s creativity.  It’s not a criticism.  It’s that third option that you mentioned. 

Q. Well, if it means no more than that then I am sure we can agree on that 15 

proposition and probably most in the legal fraternity would as well.  So 

going back to where I was before, if there are three options, one of which 

is to choose party A’s version, one of which is to choose party B’s version 

and the other one is to come up with a version C, then Fenton comes up 

with a version, or he accepts a version A pretty much, doesn’t he, A being 20 

Ngāti Whātua? 

A. Yes. 

Q. And so what the evidence of Williams and O’Malley does is it says, 

doesn’t it, we’ve looked at the judgment, we’ve looked at the evidence, 

we think there was a credible basis for version A being accepted by the 25 

Court?  Is that not what you understand their evidence to do? 

A. (inaudible 12:12:35), that’s what their evidence is, yes. 

THE COURT:   

Q. I think we missed that reply. 

A. Sorry, yes, their evidence is that, yeah, they’ve looked at the evidence, 30 

they say, they’ve looked at the decision and they think the decision is the 

logical one for Fenton to make at the time. 
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CROSS-EXAMINATION CONTINUES:  MR HODDER 

Q. Just going forward, just firstly to page 881.  Just to give you the context, 

I should say the word context has just about got to the point of its use by 

date having expired in this case and probably others.  I’m going to try and 

use the word circumstances.  But, in any event, the surrounds of what I’m 5 

going to come to is the beginnings of your paragraph 91.  So I’m just 

showing you that in case it helps you to understand the surrounds for the 

sentence I’m about to come to.  Because when we go to the next page, 

882, you’ll see a reference which is the second reference to O’Malley and 

the last reference to O’Malley in this document which says he and 10 

Williams have focused on the production of an authoritative metanarrative 

of Māori settlement and conflict in a particular block of land, et cetera.  

So, again, that’s your perception of their evidence – 

A. Mmm. 

Q. – that they’ve produced an authoritative metanarrative and it happens to 15 

be the Ngāti Whātua metanarrative as well, that’s the position you take, 

is it? 

A. Yes.   

Q. Now that was, as I said, the second reference to O’Malley.  There are 

actually another few references to Professor Williams but they’re all to his 20 

2014 article Historians’ Context and Lawyers’ Presentism.  So just 

confirming that that accords with your understanding, that you responded 

to his article but you didn’t respond directly to his evidence? 

A. I’m not so much responding but I engaged with his article. 

Q. Well the reason I put it that way is that what is usual in a case is that one 25 

party puts up evidence first, that’s why there’s an exchange of evidence 

in a staggered basis when the second party gets the chance to comment 

on it, which is what you had and you didn’t, correct? 

A. Yes, you’re right. 

Q. Now just on O’Malley relying entirely on the Fenton judgment, you talked 30 

about the evidence and let me put that to one side for the moment.  Is 

that really your position, you think that Dr O’Malley’s evidence relies 

entirely on the judgment or the evidence behind it, which is the word you 

use twice? 
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A. “Entirely” may be a bit strong but very substantially.  I’d have to, you know, 

I’m sure you could show that there are a few references that he may 

make.  But again he relies substantially on the decision. 

Q. Well I’ll give you one more chance on that because we’ll be making 

submissions on it.  You don’t accept that what Dr O’Malley does insofar 5 

as he has one part that he emphasises more than another, it’s the nature 

of the land sales post Treaty? 

A. Oh yes, yeah sorry there’s more in the evidence than just covering the 

Fenton decision, yes, in both party – in both pieces of evidence. 

Q. So what is the word “entirely” supposed to take us to? 10 

A. Well it’s a – in terms of the nature of the customary claim that is made in 

the court is relied entirely on that evidence – oh sorry on that decision.  

And the extent to which that decision then layers later interpretations is 

really important.  What happens after 1868 is very much fashioned by the 

– oh sorry, influenced by the nature of that decision.  So they’re not 15 

independent, what happens after 1868 is not independent of the decision 

but yes he does deal with the land claims.  Yes there are more things 

covered than just the court, absolutely. 

Q. I did wonder if you had refrained from addressing O’Malley and Williams’ 

evidence directly because as I understood part of your evidence, it was 20 

that in this area and partly because written records are sparse the earlier 

back we go, there is no ability to draw credible conclusions about 

customary interests at or prior to 1840.   

A. I think there’s quite a few things that – I mean, what we’ve done in this 

report is take the evidence which is complicated, contested, which 25 

provides a whole series of alternative narrative events and we’ve looked 

at more clearly than we did in 2006, on that period from 1820 to the early 

1840s, allowing us actually to if you like test what is not oral tradition, I 

think it’s important to distinguish between oral history and oral tradition, 

what was occurring in 1868 involved people presenting their whakapapa 30 

traditions and associations with the land and those traditions that were 

handed down to them.  But a great bulk of the evidence is actually people 

recalling back into the 1820s and 30s and 40s, a period of really, really 

dramatic change occurring in this region and trying to remember what it 
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was that their experiences were and those experiences governed who 

they were, where they were, what they saw and that evidence of 

association of use is actually pretty extensive and involves a large number 

of different groups.  And some of the assertions that were made in that 

court can be tested and those are customary assertions, can be tested 5 

against that evidence.  I think I made the point that these were not 

continuous European images, they were snapshots, but they’re quite 

significant snapshots, particularly in terms of things like the occupation 

and use of the Waitematā. 

1220 10 

Q. I’ll come back to some of those snapshots in time.  But coming back to 

my question, as I said, and I don’t think you quite answered it, I had 

wondered whether your non-engagement with those two witnesses was 

because they had sought to draw conclusions in that area and in part I 

understand your evidence to say that it is not really possible to draw 15 

conclusions.  Was that one of the reasons why you didn’t engage? 

A. I’d need to be really specific about which particular assertions that they 

are making for me to comment on that. 

Q. Well, it’s a general question.  They have, as you say, engaged, at least in 

Dr Williams’ case, in the Ngāti Whātua narrative, as I imagine you would 20 

call it – 

A. Mhm. 

Q. – and you have not engaged in that narrative.  And I understand in part 

that’s because you say they’re firstly competing narratives but I’m asking 

about the second proposition that may follow from that which is and 25 

therefore it’s not possible to draw a credible conclusion on one or other, 

or one of any of those narratives? 

A. In some cases it is.  In some cases you do have sufficient historical 

evidence to be able to test those narratives against historical events.  In 

others you can’t.  I think one of the real, very interesting aspects of the 30 

relationship between Marutūāhu and Ngāti Whātua is that this is a 

situation where you have very little conflict, there is extraordinary limited 

amount of conflict between the two iwi living next to each other over a 

long period of time.  And often an absence of conflict is much harder to 
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put, you know, historical records, both oral traditions and others, tend to 

actually focus on conflict, so when we are looking at the relationship 

between, we can see the physical relationship between the two iwi in 

1820 but to actually describe how they relate to the land in terms of their 

customary connections with the land we have alternative interpretations 5 

often later.  So it’s, you know, it’s a mix.  So in many cases I think the 

inferences that are drawn that simply say, well, this is Ngāti Whātua’s, 

really do undermine the complexity of the inter-relationship between 

what’s going on.  Particularly in the return from 1835 to 1840 where it’s 

extensively negotiated through that return showing some substantial 10 

recognition of kind of complex relationships with people made even more 

complex by the inclusion of Waikato.  So, yes, there are things that we 

can draw from that material that need to be taken away from evidence to 

support one particular tribal tradition. 

Q. Yet again that will come up later too.  Isn’t the point about the 15 

1868 hearing and judgment that it has produced an unusually large 

volume of recorded material from not least leading individuals including 

from Ngāti Whātua and from Ngāti Pāoa? 

A. Not just from them, yes. 

Q. But there has been reference by a number of people, and I can’t 20 

remember if you do this, to 700 pages or so of transcript which is relatively 

unusual, in fact I think it’s probably on its own in terms of the material 

that’s available, and so that is then perceived, is it not, by historians as 

being a particularly valuable resource for a period where there are very 

few substantial written materials of that kind? 25 

A. That is not unusual for Native Land Court hearings at all.  It’s unusual for 

this period but later you can have thousands of pages of Native Land 

Court transcripts from Native Land Court cases. 

Q. And when you say later, do you mean after 1868? 

A. Yes. 30 

Q. Well, we’re not much concerned with what happens after 1868 for present 

purposes.  And so the proposition which is kind of a self-evident one is 

that we weren’t there so we can’t help with direct evidence, in 1868 the 

people who were giving evidence were that much closer to the events 
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they were concerned with than we are and those who live at this time, 

and so that’s given some value to that evidence, hasn’t it? 

A. You’ve just undermined any of the propositions that historians have for 

looking at the past. 

Q. Well – 5 

A. If only the people who were there can understand it, then we wouldn’t 

bother. 

Q. That wasn’t the proposition I was putting to you.  Let me try again.  Forget 

about the fact that we weren’t there.  If you hadn’t had the 1868 700 pages 

of evidence, then our knowledge about what was going on in we use 10 

generally Central Auckland, without being specific, would be poorer, 

wouldn’t it? 

A. We would definitely be poorer. 

Q. Yes.  And so within that one looks as all historians including you and 

Professor Williams and Dr O’Malley say, we look carefully to see what 15 

might be able to be drawn from all that and which, when it’s tested and 

looked at, makes some sense? 

A. Yeah.  Though Dr O’Malley did say that in the time available he wasn’t 

able to do very much with that 700 pages of evidence. 

Q. I don’t recall him saying just that but, anyway, that’s a distraction for 20 

present purposes.  I have an impression that there may be some 

evidence, possibly including yours, that goes to the proposition that there 

are two classes of historian who take an interest in the period which is 

described possibly as the contact period by some, including E T Durie, 

but in the period that goes from let’s say the first half, covers the first half 25 

of the 19th century.  And at one level there are those who have done 

lengthy reports for the Tribunal and then in a different category there 

seem to be those who write books which are published and sold.  Is that 

a division that you recognise? 

A. The, yeah, there is academic history, okay, people who are academics 30 

like myself who write books like myself and Dr Williams has written books 

and Vincent O’Malley, and Dr O’Malley has written books which are often 

connected with the work that we do in these different jurisdictions, but I’ve 

also written extensively on the extent to which those people writing 
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reports and do research for the Waitangi Tribunal are writing a highly 

specialised form of history governed by the legislation of the Treaty of 

Waitangi Act and I think I mention that in this discussion.  So those people 

doing research in this area are often, if the audience is the Waitangi 

Tribunal or if it’s contributing to a Treaty settlement or, in this case, in the 5 

High Court, are doing something that is highly specialised compared with 

book writing.  Or, I mean you also have to acknowledge that historians 

write substantially in journals and – 

Q. Of course.   

A. – articles. 10 

Q. Professor Stone’s work in 2001, if I’ve got the date right – 

A. Mmm. 

Q. – work, you cite that in a few places to support points that you’re making, 

don’t you? 

A. Yes, yeah. 15 

Q. Not least the 1835 Mitchell transaction and the 1838 Fairburn 

transaction? 

A. We have certainly gone much further with the Mitchell transaction than 

Stone has.   

Q. Sure, I’m just asking whether you cite him and I’ve given you a couple of 20 

examples. 

A. Yeah. 

Q. Thank you.  What you don’t appear to do as I can see it is you don’t 

engage with Stone’s views on what happens in this part of the world in 

the 1740-ish to the 1840-ish period, correct? 25 

1230 

A. No.  And that’s something that we quite deliberately do.  One of the 

propositions that we feel quite strongly is that historians can act as 

historians when they have sources that are subject to historical analysis 

and the like.  I’m not – I would argue that when it comes to making 30 

decisions about whakapapa that goes beyond historical time, in other 

words time when we have some degree of records however sparse they 

might be, then that’s something historians need to tread really warily in.  
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Whakapapa is extremely complicated and diverse and contested and 

that’s not something that we’re kind of trained to do. 

Q. So just coming back to Stone, did I understand that to be the proposition 

that you don’t engage with Stone’s discussion of what happens from the 

mid 18th century to the mid 19th century because it involves complicated 5 

whakapapa questions? 

A. Because it goes beyond what I would consider the core professional 

expertise of an historian.  And in a jurisdiction such as the Waitangi 

Tribunal’s or our own.  And if what is as much as we can do is to identify 

that there are these different whakapapa that associated with particular 10 

places, that we can do.  But if we have to decide whether something 

occurred in 1740 or 1790, then that’s starting to get into pretty difficult 

areas.  And if we have to decide on which invasion narrative of any 

particular place should be preferred over the other, then I think we’re, as 

historians, treading on some pretty thin ice. 15 

Q. So insofar as Stone’s conclusion and discussion is that Waiohua had 

hegemony in the mid 18th century on the isthmus under Kiwi Tāmaki, do 

you say that’s a rash conclusion? 

A. I’d say that it is not supported by all of the traditions that associate with 

Tāmaki. 20 

Q. But would you agree that one can find support for that proposition within, 

for example, the Ōrākei minute books? 

A. Absolutely. 

Q. And there was a separate version of events offered in those minute books 

as well? 25 

A. There was. 

Q. He also accepts that there was comprehensive, indeed successive 

raupatu sometime in the 18th century, and that was the end of the 

Waiohua hegemony.  Now that’s again a statement that you think, or a 

conclusion that had to be treated with caution? 30 

A. Yes.   

Q. And insofar as he believes or he says that raupatu plus occupation plus 

intermarriage with some of the women of the Waiohua by those who had 

arrived created a new hegemony which we now think of or now described 
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as Ngāti Whātua Ōrākei, that again is a conclusion which you say is a 

bridge too far? 

A. Well, yes, he’s chosen that particular narrative to support.   

Q. And he also describes the hegemony in terms of mana whenua on several 

occasions, you may recall that? 5 

A. I don’t recall him using those terms but, yes. 

Q. And he states that that’s on both sides of the isthmus, both on the 

Manukau and on the Waitematā side, between the Tāmaki River and the 

Whau. 

A. If that’s what he says, yes. 10 

Q. Now, again, you’d say that’s territory he should never have gone into? 

A. I would say that.  I remember Russell was a – the only historian of 

Auckland who was around by the late 1970s, his work was almost entirely 

on business history, he had looked at some of the Native Land Court 

material in his study of Firth and the Waikato, he was a colleague of 15 

Sir Hugh Kawharu so he certainly had a personal relationship with 

Sir Hugh at the University of Auckland, but he did not have an expertise 

in some of this history.  I’d also like to say that part of these – my own 

views have evolved over time.  I mean I would possibly have had these 

views when I joined the Tribunal in 1987 but to some extent they are 20 

evolving as I’ve had to understand these conflicting whakapapa.  And in 

my view people like Russell and also Dr Angela Ballara although I agree 

substantially with their approaches occasionally I look at their conclusions 

that even someone like Angela makes and thinks, well, I can’t see why 

you’ve chosen one particular tradition presented in the court over another 25 

for the narrative that you’re presenting.  So I’m much more cautious 

perhaps than other, or I’d like to be much more cautious than others would 

be on that. 

Q. Just on the reference you made to Sir Hugh Kawharu and you’ve 

mentioned there was a personal association, what was the relevance of 30 

you telling us that? 

A. Well, Russell said to me that he had relied a lot on Hugh for material but 

he was also a little sceptical about what he had been told, at times. 
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Q. You’re not suggesting, are you, that somehow or rather Sir Hugh Kawharu 

had influenced the conclusions in the books in any other direct way? 

A. I think when you’re writing a book often the people that you talk to help 

you come to conclusions, so I wouldn’t see anything inappropriate in that 

relationship whatsoever. 5 

Q. Well, the reason I am asking more questions on this topic is simply there’s 

a difference between reading somebody’s work, you don’t have to have 

any kind of relationship with them apart from perhaps an intellectual one, 

but you chose to speak of a personal relationship, and I’m still trying to 

find out why? 10 

A. Because I think that – I mean I’ve had conversations with Russell, I also 

have had a personal relationship with Sir Kawharu, I was research 

manager for the Waitangi Tribunal while he was a member of the Tribunal.  

I know that Russell talked to Sir Hugh to get clarification on various things 

and I would see that as being exactly the role that an historian would do.  15 

We don’t just sit back and read documents, we actually talk with each 

other.  I find it very uncomfortable to be in a position here to be asked to 

attack colleagues who I have worked with and have strong relationships 

with, I find that very unsettling.  It’s not simply that iwi are brought into 

these forums in competition with each other, so are we as historians, and 20 

that is not a very comfortable place to be, to be asked to denigrate directly 

other historians some of whom for which we have quite a significant 

degree of respect even if we might be critical of their history.   

Q. Well, one of the reasons that I have prolonged the day or this topic is 

because there is some evidence in affidavit form from Sir Hugh that says 25 

he never saw a draft of that book before it was published. 

A. Oh, I – 

Q. That’s not inconsistent with what you’re saying I take it? 

A. No, not at all. 

Q. Professor Stone also accepts that the return from the Waikato after the 30 

musket imbalance had been overcome was by Ngāti Whātua to their 

ancestral lands and again you would say that’s a bridge too far? 

A. I think we’ve able to do more research on that than Professor Stone had. 
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Q. And that Te Kauae was, with the exception of Ngāti Pāoa on the eastern 

side of the Tāmaki, was essentially the leader of the people who were on 

the western side of the Tāmaki in the isthmus? 

A. Well, that denies the presence of Waikato. 

1240 5 

Q. And in relation to Waikato, he refers to the various tukus of land to 

Te Wherowhero indicating that that was consistent with the customary 

position that mana whenua could tuku land for services rendered. 

A. If – 

Q. Bridge too far? 10 

A. – that’s what he says, yeah. 

Q. It is.  So on all those points, that you would think is the Ngāti Whātua 

metanarrative, would you? 

A. It’s pretty consistent, yes. 

Q. Apart from a date issue around the date of the demise of Kiwi Tāmaki, 15 

Dr Ballara has the same sequence in her book on Taua, do you agree? 

A. I think it’s substantially different on the return.  There are some significant 

differences in terms of her view of the relationship of iwi in the return. 

Q. I’ll come back to that proposition, to the return proposition later on.  

A. I mean she quite definitely sees that – agrees that Ngāti Pāoa have rights 20 

that Ngāti Whātua were supposed to look after when they returned to 

Ōrākei, she accepts that agreement or that interpretation of the 

agreement with Kahukoti in 1838 I think. 

Q. I’ll come back to that too.  At this stage let me kind of delve into the 

historiography issues with some trepidation but do I understand the basic 25 

starting point for you is you are doubtful whether historians can critique 

the content of tribal traditions? 

A. Outside of historical time, yes.  No, sorry, critique… 

Q. The content of tribal traditions – 

A. Critique the content is one thing.  To choose one over the other, to give 30 

one preference over the other in an interpretation of specific events and 

relationships with the land, yes. 

Q. At this stage I’m not sure there’s necessarily a distinction between those 

things.  If the critique of tribal tradition A is it doesn’t reconcile with other 
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materials and the tribal traditions of group B do and an historian says I 

think tradition B is therefore more credible, are you saying that is or isn’t 

a valid role for historians to take? 

A. No.  I was thinking more if you have, if you have a whakapapa that is not 

contested, then that whakapapa may show for a variety of different 5 

reasons and associated with other whakapapa that, you know, 

sometimes you can find generations just dropped out, so within a 

whakapapa for various reasons a few generations had dropped out of that 

whakapapa, so in a sense you may be in a position where you can do 

more than simply recount, there may be some added value that you can 10 

add to that.  Whether that’s a critique or not I don’t know but I mean that’s 

sort of analysis that historians could perhaps do. 

Q. You’ve referred to whakapapa on a number of occasions in your answers 

not only to me I think but – and for myself I’m understanding we’re dealing 

with a wider concept of a customary interest, is that your understanding? 15 

A. Whakapapa to me is about the relationships that people have with each 

other, with the land, with the past and the present.  It’s a pretty substantial 

term and I’m – it’s one of those terms, one of those terms I’m not unhappy 

using in this context.   

Q. Yes, well, putting aside the happiness about use of the word context and 20 

I come back to my question which was are you using whakapapa as 

effectively the same as customary interests? 

A. I’m not quite sure if I can answer that.  The whakapapa – 

Q. Well, what surprised me was you use the word whakapapa in relation to 

land.  We’ve had lots of evidence about whakapapa in relation to the 25 

connections through people and there are very impressive recollections 

and recitations of all those from witnesses and orally and in writing.  But 

the idea that a whakapapa ties a person to the land in the same way may 

be implicit but it hasn’t been explicit in what I’ve seen referred to as 

whakapapa which is why I’m asking you this question, do you equate 30 

whakapapa with customary interests? 

A. Whakapapa is the way that people define their relationships with each 

other.  Through defining their relationships with each other they do 
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connect into relationships with the resources and land but it’s the people 

going to the land, not the other way. 

Q. And perhaps if I might stick with my phrase of customary interests for the 

moment, is it your evidence that historians and courts cannot draw 

credible conclusions about customary interests, it’s just not a feasible 5 

task? 

A. I think they – I think they can.  I would like to see that the parties before 

the courts were agreed on what it was they wanted the courts to do in 

making those things.  But I mean I’ve seen instances in the last few days 

of people again wanting to know the dates of certain things, wanting to 10 

kind of define things in ways that make sense in a European or in a judicial 

world.  I’m not saying it’s impossible but I’m saying it’s extremely fraught.  

These terms and these histories once they end up in some sort of judicial 

process, once they become precedent for other things, are transformative 

of what custom is to begin with.  So, you know, one of the things that I’ve 15 

been working on since the 1990s is the extent to which institutions like 

courts, like man purchase things, transform custom, both to understand 

them and extinguish them.  And that process continues in the present, it 

hasn’t gone away because we’ve become more enlightened. 

Q. Right, and I don’t want to discourage your answers, they’re quite long 20 

answers which means you’ve having quite a long time, so the question 

was that is it your evidence that historians and courts cannot draw 

credible conclusions about customary interests and I think the core 

answer was it’s not impossible but it’s difficult, is that a fair summary? 

A. Fraught was the term I used. 25 

Q. That’s more than difficult. 

A. Yeah. 

Q. The degree of difficulty is greater? 

A. Pretty well.  And that’s where there is conflict. 

Q. Well, if there isn’t conflict you don’t necessarily finish up in front of a court, 30 

do you, so that’s what courts are normally going to be faced with is conflict 

about these matters.  So, just to be clear, you, as I understand it, your 

evidence is that the historian has the responsibility to respect tribal 
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traditions and that’s what you say very clearly in your paragraph 19 which 

is on page 861. 

A. Yes. 

Q. But you’ll recall that?  Yes.  And clearly you then go on to say, well not 

clearly, you go on to say that you favour the reconciling of differences in 5 

traditional histories, so at your paragraph 21, and then you say but what 

one should not be doing is denigrating one to advance another, also in 

paragraph 21.  This is on page 861 please.  Thank you.  19 and 21.  Thank 

you.  And again the same point I suppose I may have touched on but 

reconciling differences you finish up with the A and B position, don’t you, 10 

if A and B have different positions and you’re trying to reconcile them and 

it turns out that reconciliation is less attractive to A than to B, then that 

might be interpreted by one of them as denigrating or unattractive, so I’m 

trying to identify what the historian’s role is, when is reconciling 

differences stop and choosing one over another start? 15 

1250 

A. As an historian, when I get two alternative narratives, okay, two 

alternative narratives, I feel I kind of have an obligation to explain how 

they can both be right.  If that makes sense.  That what it is, what do they 

share, how do – and I’ve had plenty of instances of this where I’ve tried 20 

to understand why a certain event has been understood differently by two 

different parties and it may not be that I can actually and certainly cannot 

necessarily change the views of each of those parties, this Court is a 

pretty good testament to that, as a historian if I can understand how those 

two views are merged, then I have moved totally to try and reconcile them.  25 

And I can give you examples of that, it would just take too much time I 

think. 

Q. Well perhaps I can distil part of that rather long question of mine.  Would 

I be correct to understand your reference to “reconciling of differences” 

towards the end of your paragraph 21, by reference to your answer as 30 

being explaining differences? 

A. Yes, yeah. 

Q. So I imagine we can agree there’s a difference between explaining and 

reconciling, couldn’t we? 
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A. We’re talking reconciling the differences in terms of the research and the 

conclusions, not reconciling the parties that hold those views.  Though 

that would be an ideal situation. 

Q. Well that’s a stage in the process, I’m happy to accept that, that one 

needs to understand the differences before one can make much forward 5 

progress.  Having understood the differences, is there not still a stage in 

seeing whether one can reconcile them into a credible recreation of what 

can be said to be closer to fact? 

A. That would depend on the circumstances I think.  I’m not saying it’s impos 

– yeah that could be done.  I mean that led us back in 2006 to look at 10 

these differences between the two perspectives because as being 

differences of perspective, of coming from Tikapa Moana, looking at 

Tāmaki from that direction or looking from the Kaipara and from the 

Manukau, which is Ngāti Whātua’s perspective, and the difficulty here is 

that – and kind of you accuse me of non-engagement with the evidence 15 

presented by the other parties but in so much of the evidence that we 

have before the Court, there’s not a single event that has two 

interpretations, there’s very few, it’s almost as if these two stories are 

almost independent of each other.  In many cases, most traditional 

histories will have a battle which have different interpretations of that 20 

battle, you know, we won, no we didn’t or whatever that might be.  So that 

history of engag – the point I’m trying to make is that the two groups have 

actually been at peace with each other for the vast majority of their history, 

they’ve been neighbours and have engaged with each other.  So there is 

so little in this evidence where you say oh here’s a conflict with two 25 

interpretations, it’s a conflict over sharks, two interpretations, there’s 

some of the agreement, the interpretations are different.  But there are 

really quite two and in many ways independent histories of those spaces, 

so they are very difficult to actually produce a uniform narrative. 

Q. You will have seen Dr O’Malley’s response to this part of your evidence, 30 

this is paragraphs 19 and 21 where he describes historians as having a 

responsibility to test historical material, to strive for a coherent 

understanding of the past.  Do you recall that evidence? 

A. Yeah. 
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Q. And do you agree? 

A. Yes, and I would argue that we’ve done a job of it as well.  I would make 

the point that in – which I suspect I may have made already, that narrative 

which is the dominant historical approach to writing these histories, I don’t 

think is an appropriate way of managing them unless you have this as a 5 

narrative from one side, this is the narrative from another.  So, producing 

a single narrative that aims to incorporate things is not an appropriate 

historical approach.  Historians use narrative, I love narrative, it’s my 

dominant form of writing but in this situation, we need to actually pull out 

the resources and sources, acknowledging the fact that these are very 10 

different histories, surprisingly different.   

Q. But you’d agree that the end objective of historians is to assist all of us 

who take an interest or who need to know, a coherent understanding of 

the past? 

A. No, I would say that our primary objective is to illustrate the complexities 15 

of the past and to be cautious about overgeneralising and preferring one 

narrative over another. 

Q. You wrote a very elegant obituary for Professor Ward in the New Zealand 

Journal of History in 2015, you may recall that, it’s a while back but – 

A. I don’t recall it as elegant but I recall writing it. 20 

Q. Well I criticised you before and I’m congratulating you now, I thought it 

was a very elegant obituary. 

A. Thank you. 

Q. There’ll be more criticisms to come, I promise.  I can show it to you or I 

can just give you the passages? 25 

A. No no no, no. 

Q. But we have copies here anyway so – 

A. Yeah that’s fine. 

Q. – up to you.  Anyway one of the things you said was, with reference to 

him: “his commitment to public history involved using the historian’s art to 30 

contribute to the resolution of real and intractable problems in the 

present.”  And that I imagine strikes me as a very sound proposition? 

A. Yep and it was something that he – I mean he was my mentor, so yes it 

was something that was really, really dear to his heart. 
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Q. And it’s the approach you would take as well? 

A. Yes, I would like to think so. 

Q. You also in the same paragraph said: “good public history discovered 

what really happened, distinguishing the mythological histories which 

supported human divisions and exploitation from discoverable truth.” 5 

A. Did I write that? 

Q. It’s a nice sentence, it’s a bit long but it’s a nice sentence. 

A. Yeah.  Sorry, can you repeat it again, I need reminding. 

Q. Why don’t I give you a copy and then what we might do – 

A. That’s all right. 10 

Q. – his Honour is used to this, I’ll vote for and nominate an early by one 

minute lunch and we’ll have a copy of it.  And just to be clear, I’ve been 

reading from the bottom paragraph on page 211. 

WITNESS REFERRED TO DOCUMENT 

A. I would say that Alan was more of an idealist in this than I am. 15 

Q. Well that’s helpful for my next batch of questions, thank you. 

COURT ADJOURNS: 12.57 PM 
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COURT RESUMES: 2.16 PM 

CROSS-EXAMINATION CONTINUES:  MR HODDER 

Q. Now I had before lunch provided you with a copy of your obituary for 

Professor Ward and the part I was going to ask you a couple of questions 

about is at the bottom of page 211.  I’d asked you about the first sentence 5 

in that paragraph before lunch and then moving down to the bottom of 

that page, the last half a dozen, the last five lines I guess, you say: “he 

did not see good public history as useful merely because it allowed 

participants in conflict to see another’s point of view.”  Is that an approach 

you take as well? 10 

A. I’d have a different weighting between those two sentences. 

Q. Well I’m asking about one sentence. 

A. Well you’re asking me to say not merely useful, so therefore there has to 

be something else that is useful on top of it which is how he deals with it 

in the ne – how I deal with his views in the next question, in the next 15 

sentence. 

Q. All right, so the next sentence says: “good public history discovered what 

really happened”.  That’s your view? 

A. That is my view of Alan’s view. 

Q. And your view is different? 20 

A. My – yeah, Alan and I had differing views on this position.  I much, much 

more sceptical about the ability to resolve those differences in a way that 

he believed was possible.  He had a very, what’s the word, it’s hard to 

say, idealistic view – 

Q. You said “idealistic” before lunch, so – 25 

A. Yeah an idealistic view of the use and effectiveness in history and it just 

allows me to sort of correct something in my own memory from what I 

said earlier.  I now can date when I started being concerned about these 

different interpretations to Alan’s arrival into the Treaty process right from 

the very beginning because when I first met him in what would be 30 

September/October 1987 – oh no, he arrived at August for the first Ngāi 

Tahu hearing, so we had three hearings in that beginning and it was there 

that he explained to me that he had been really substantially influenced 
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by the complexity of indigenous rights to land and its relationship to title 

and his experience in the Pacific.  And he kind of believed at that time 

that if you could just explain the complexity of these things that Māori land 

interests didn’t fall into these idealised boxes called title, then somehow 

that would actually be a key participant to making the claims 5 

understandable by the general public.  It wasn’t just a matter of the 

grievances against the Crown but this complexity of title.  So yes, I was 

introduced to that by meeting Alan in 1987 rather than seeing it in 

practice, well it was occurring in practice at the same time with Ngāi Tahu. 

1420 10 

Q. Well again that’s quite a long answer.  The question really was, you 

associate or you attribute to Dr Ward the proposition that good public 

history discovered what really happened.  You said that’s not your view.  

Ideally as succinctly as he stated his view, what is yours, if it’s not 

discovering what really happened, what does good public history involve? 15 

A. Well good public history aims to determine what happens but I think – I’ll 

call him Alan because I always knew him as Alan rather than Professor 

Ward – Alan’s view was that if you looked at all of the material in many of 

these customary disputes, it was possible to find a way through them to 

reconcile them if you like.  I don’t have that confidence. 20 

Q. Right, that’s the part that I’m trying to get to, you don’t have confidence 

that you can do that? 

A. I’m saying it can be attempted, I’m not saying that it is achievable 

necessarily.  And I think he always believed that somehow it would be 

achievable in the end. 25 

Q. So does it follow that using the language at the end of that sentence that 

you would think it harder to discover the discoverable truth than he would? 

A. A discoverable truth that explained all of the differences between 

interpretations, yes, I would. 

Q. You give an example on the next page which I thought illustrated the point 30 

that you were attributing to him, where you have a reference in the third 

to last paragraph to the Ngāi Tahu claimant, insisting that it was a Royal 

Navy vessel that brought a vengeful Te Rauparaha to Akaroa in 

November 1830.  Professor Ward says it was a privately owned ship, not 
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a Royal Navy vessel and the claimant walks out in disgust.  Is that the 

difference between myth and discoverable truth? 

A. Yeah and it probably illustrates my point that opinions weren’t changed 

as a result of the truth being made available. 

Q. Right but the truth was made available? 5 

A. The truth was made available in those instances, yes. 

Q. There’s also a reference in that same paragraph to the phrase “ahistorical 

claims”, that is to say Professor Ward was concerned about ahistorical 

claims.  Am I right to think that “ahistorical” is close to a term of abuse in 

the historian’s world? 10 

A. Yes, if the two words are together, yes, ahistorical. 

Q. Thank you. 

A. So, can I explain just what he meant by that? 

Q. Briefly. 

A. What he meant is that those claims that were like that and one about the 15 

Elizabeth clearly could not be attached to any factual reference 

whatsoever. 

Q. There’ll be debate about this between lawyers but it seems appropriate 

to ask you about this before I start making submissions, which we call 

(inaudible 14:23:30) or something but let me put a series of propositions 20 

to you and I’d quite like a succinct answer if it’s possible.  So, I’m leaving 

aside and taking for granted the role of the historian as an expert witness 

being in compliance with the general purposes of the Code of Conduct 

which you’re familiar with but what I want to know is whether you agree 

or don’t agree with these propositions.  The first is that a historian as an 25 

expert witness has a responsibility to search for a credible understanding 

of the past?  The word is “search” by the way, not “find”, “search”. 

A. I’m trying not to give you a longwinded answer.  Search for a credible 

understanding but it may well be to search for credible understandings of 

the past.  I don’t necessarily accept that we search for a single 30 

understanding. 

Q. Secondly, that in doing so, the historian as an expert witness will be 

mindful of oversimplifications? 

A. Yeah, they’re our nightmare. 
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Q. Sorry? 

A. They are our nightmare, oversimplifications. 

Q. So you’re agreeing with me? 

A. Yes. 

Q. And you’d also be mindful of partisanship? 5 

A. Yes. 

Q. And going back to our previous conversation, they will be hostile to 

ahistoricism? 

A. I didn’t know it was a term.  Yeah, ahistoricism, yeah. 

Q. Right, that’s agreed? 10 

A. Yes. 

Q. Thank you.  Now, I wanted to ask this before but I’ll ask it now before I 

dive into something slightly different.  In a very succinct way, can you 

explain what your instructions were when you were asked to write 

evidence to the Court?  What was meant to be the focus of your 15 

evidence? 

A. The focus of the evidence was to – well, to write evidence for this inquiry.  

Nothing more specific than that. 

Q. Well that’s a bit vague. 

A. Well it may be vague but don’t forget that we have been engaged in these 20 

points at several times in the past, so it wasn’t something that was 

unknown. 

Q. Well let me put it a different way.  Did you take that then to be, to put 

before this Court, the ideas you had been developing in the earlier work 

that you had done for Marutūāhu? 25 

A. Yes.  Sorry, if I could say in the cross-examination evidence that I gave 

at the Waitangi Tribunal where these ideas were particularly strongly 

presented.  So it wasn’t just in a sense an argument that was presented 

for them.  If I get that question correctly. 

Q. No, I don’t think you do.  That question was whether you are developing 30 

– sorry, you took your instructions as to providing evidence for this Court 

in this case as being to present the evidence relating to Marutūāhu’s 

customary interests as you had started developing them in your 2006 

paper before the Waitangi Tribunal evidence? 
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A. Not quite.  As I explained here, we were not just presenting Marutūāhu’s 

position, we were trying to understand and point out the differences 

between particularly Ngāti Whātua traditions, we didn’t have the time and 

opportunity to look at those of other iwi but there’s plenty of evidence that 

their positions were different as well.  So no, we were not just presenting 5 

a Ngāti Whātua cust – sorry, a Marutūāhu customary relationship with this 

area, we were trying to get an overview of the major claims that were and 

are still being made on that area. 

Q. But that was and is part of your evidence? 

A. Yes. 10 

Q. In terms of customary interests and I appreciate that that’s my phrase and 

you might prefer other language, this case is of course concerned to a 

significant degree with getting to grips with customary interests and 

concepts, I’m sure you appreciate that? 

A. I actually prefer the term “customary interests”, it’s a term that I would 15 

tend to use. 

Q. Now in terms of direct personal expertise on the question of customary 

interests and concepts, do you claim such direct personal expertise or 

not? 

A. I don’t claim personal expertise, I have a very limited, in fact almost 20 

non-existent competency in Te Reo.  I have certainly heard – I’m much 

more an expert into how those customs are presented in relationships 

between courts, inquiries, land purchases and the like. 

Q. And perhaps almost for the record, you don’t as far as we can tell discuss 

ahi kā or ahi kā roa anywhere in your evidence, correct? 25 

A. It’s not something that I discuss and it’s certainly not something that I’ve 

thought of as being something that was exclusive to territories at all.   

Q. But you would defer to others who have more expertise on that 

presumably? 

A. I would defer to those people who can demonstrate an association with 30 

particular places but recognising that these too are contested and in my 

view, overlapping and shared, from my experience. 

Q. That does sound like a claim to expertise? 

1430 
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A. Yeah, I can appreciate – what I am – both mana whenua and ahi kā seem 

to be terms that are very much contingent on local interpretation so I defer 

to those local interpretations but I have not – I have major concerns about 

them being seen, as Chief Judge Eddie Durie did, as somehow 

representing a relationship of a particular group to an extensive bounded 5 

area of land, because that doesn’t accord with what I’ve seen in the 

30 years that I’ve been engaging with claims.  I’ve seen it argued but I 

haven’t seen it demonstrated. 

Q. How would you demonstrate it if you’re talking about what the position 

was before 1840? 10 

A. Well, I’m not, I’m not making any comments about those areas before 

what I talk about as historical time which is a very, you know, 

inappropriate and loose connection but it’s what I mean.  So I’m not trying 

to say what happened in, you know, in 20 generations or 15 generations 

or 10 generations ago.  All I can say is that for exclusivity to be 15 

demonstrated in this sort of bounded area, then you’ve got to have a 

boundary that is commonly accepted by all of the people around it.  It’s 

not enough for somebody to assert a boundary and to assert that they 

have exclusive interests within it.  If their neighbours don’t accept that, 

then it’s hard to see how that exclusivity can be maintained. 20 

Q. And just to be clear, you don’t discuss the concept of tuku whenua either, 

do you? 

A. Well it’s an issue that I’ve been kind of wrestling with for the last 30 years 

in terms of what those transactions might be.  I have to say that if we look 

at the history of – if we’re looking at the Mokoia area where Ngāti – 25 

Q. Well, hang on, hang on, just – 

A. Sorry.  No, okay. 

Q. – we’ll make more progress.  The question wasn’t specifically about 

Mokoia or the western side of the Tāmaki.  It was about you don’t discuss 

the concept of tuku whenua? 30 

A. No. 

Q. And likewise in your references to mana whenua which there aren’t very 

many, you don’t provide an exposition about what that might mean, you 

simply express caution about it, correct? 
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A. Yeah. 

Q. And did I understand you to mention Sir Eddie Durie a minute or two ago 

on the basis that you share his views? 

A. Um… 

Q. About boundaries, et cetera. 5 

A. Yes, to a large extent.  There might be some differences if we went 

through the wording of it.  But I mean he makes a point that many of these 

things have actually come from engagement with the Native Land Court 

and other things.  I think that does happen but I don’t – I think it’s more 

about the interpretation of things through the Native Land Court, what 10 

they mean rather than their existence.  

Q. Sure.  So you cite his 1994 paper, that is to say it was written in 1994 I 

think and published a decade or so later? 

A. Oh, very difficult to know when it was published and it was quite difficult 

to get hold of an item of it and still can be.  Yes. 15 

Q. Well it was published by the Law Commission I think. 

A. Yeah, yeah. 

Q. If I can just lay my hands on it.  I can.  It was published in May 2013.   

A. Mmm. 

Q. So – 20 

A. Which is – 

Q. Can we go to in terms of Professor Belgrave’s brief which starts at 

202.00853, can we go to page 893 please.  So this is your paragraph 124.  

So 124 you talked about a 2004 Durie paper on Māori jurisprudence, 

125 you quote and the footnote refers to the paper called Custom Law 25 

which is the paper published by the Law Commission in 2013. 

A. Yeah, so that’s an error, it should be 1994.  There is another Durie… 

Q. Well… 

A. Yeah. 

Q. Let’s just focus on that one.  So, sorry, the paragraph 124 reference 30 

should be 1994? 

A. Yes. 

Q. Thank you.  And in paragraph 125 as you can see on the screen you 

describe a number of caveats.  And just before I ask you about those, my 
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understanding from your evidence is that you were familiar with the paper 

back in the 1990s because you wrote something of a companion paper 

with it, correct? 

A. It wasn’t a companion – 

Q. Just after. 5 

A. Yeah, the Law Commission wanted to respond in some way to that paper 

and I was commissioned with a number of others to provide a companion 

paper for – which I wrote in 1996. 

Q. Sure.  And you describe this paper, the 1994 paper, as being a cautionary 

paper? 10 

A. Yeah. 

Q. That phrase I take from your paragraph 40, we don’t need to go there.  

So I take it that was and remains your view that it’s a cautionary paper? 

A. Yes. 

Q. And as a cautionary paper it provides some basis for being critical of the 15 

Ngāti Whātua metanarrative, correct? 

A. Yes. 

Q. And not least because those have some foundation in concepts of 

territory and boundaries, agreed? 

A. No, because how those – again, it’s how you take concepts that are – 20 

exist within a Māori world and Ngāti Whātua have clear boundaries that 

they understand as their own and how those get translated when they get 

into a judicial proceeding such as this. 

Q. Well – 

A. If that – 25 

Q. – I was trying to summarise your view and I’m not quite sure how I failed 

to.  I thought that a cautionary approach to these matters, which is the 

kind I understand you to be proposing, would mean that Ngāti Whātua’s 

views insofar as they are based on concepts of territory and boundaries 

would be difficult to mount or sustain, is that right or not? 30 

A. Yes, yes. 

Q. It is right? 

A. In the way that they are interpreted today, yes. 
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Q. And you also go on to discuss at paragraph 130, which is on the next 

page, 894, this is I think a different paper, that Durie was sceptical about 

the term mana whenua.  And then on the next page, 895, the balance of 

paragraph 130, you set out a few sentences from that later, I think it’s a 

later paper, by Durie.  So, so far, we’re just range-finding, this is what your 5 

paragraph 130 is doing, agree? 

A. Yeah. 

Q. And the quote is meant to demonstrate scepticism about the idea of mana 

whenua is dominion over defined territories, correct? 

A. Yeah.  Yes. 10 

Q. But it’s caveated of course, isn’t it, so the second part of that quote where 

it says: “Mana could come and go and arguably their,” being I’m pretty 

sure rangatira, “Influence was over people rather than land,” so “arguably” 

that’s the qualification.  Next sentence: “Again, I’m not suggesting there 

was no sense of unity amongst the people of descent groups,” so again 15 

allowing for the concept that there was unity within groups.  So again it’s 

a caveated cautious proposition, isn’t it? 

A. Those are pretty limited caveats and they’re not – 

Q. Sorry? 

A. Those are reasonably limited caveats I would have thought. 20 

Q. So going back to your paragraph 125, those are the caveats you note 

from his 1994 paper. 

A. Mhm. 

Q. Firstly, practice and process varied from place to place, et cetera. 

A. Mhm. 25 

Q. Secondly, the picture may have been distorted by the opinions of settlers 

and colonial officials. 

A. Mhm. 

Q. And, thirdly, bottom, Māori may postulate custom not according to what it 

was but how it’s been conveyed to them with overlays of colonialism, 30 

et cetera.  And those are clearly important caveats. 

A. Mmm. 

Q. Yes.  And it’s a lengthy paper, I mean I think you tell us you wrote it over 

a summer I think you said, didn’t you? 
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A. Yeah, I think so, from memory.  I saw it before – I was given it to look at 

before it was completed and I… 

1440 

Q. So it’s 107 pages in the version published by the Law Commission and 

it’s effectively a series of paragraphs and propositions and discussions 5 

under a series of headings, agreed? 

A. Yep, from memory. 

Q. There is no list of references? 

A. No. 

Q. There are no footnotes? 10 

A. No. 

Q. And on page 2, so this document is at 344.29225.  Okay going to what is 

page 2 of the document which I think you’ll probably find, 230?  No keep 

going, 230.  Thank you.  Right, so the paragraph at the top on the screen 

– incidentally if you would like a hard copy of some of these documents 15 

we can do that – 

A. No no no, that’s fine, I’m, I’m – 

Q. – but – right.  So you’ll see the paragraph beginning: “this paper does no 

more than”? 

A. Yep, sorry, yep. 20 

Q. “Postulated a series of generalisations as a basis for further research and 

discussion.”  So no doubt there’s a degree of modesty in that but at one 

level, that’s correct isn’t it, it is a series of generalisations? 

A. Yeah he was hoping to begin a reasonable substantial discussion, he 

certainly wasn’t trying to do anything that was definitive at all. 25 

Q. Sure, and there hasn’t been that definitive publication that was kind of 

anticipated in a sense, has there? 

A. Well a number of things followed like the Law Commission thing that I 

was involved on.  I would say that the Waikato Custom Law Project which 

that Meredith was involved in was actually a response to this paper as 30 

well but – 

Q. Well we may have, perhaps I can just rephrase that question.  He goes 

on to say in the next sentence: “the ultimate goal is to settle guidelines for 
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the Tribunal and the Māori Land Court.”  I’m not aware of any such 

guidelines, are you? 

A. No, no.  He was clearly disturbed by what his Appellate Court had done 

in 1991.   

Q. Okay.  And you will recall I imagine and I think he says it probably on this 5 

page, that he’s particularly focused on what he describes as the contact 

period from 1769 to 1840?  It’s discussed in the paragraph, two 

paragraphs above? 

A. Yeah yeah, no I see that, no yes. 

Q. So my understanding is that in the way you approach customary interests, 10 

you have taken the Durie work as being properly taken into account as 

significant, is that fair? 

A. Yeah not only because of the document itself but it did represent an 

evolution of thinking that the Tribunal was dealing with from the late 1980s 

through into the 1990s, the kind of challenges that were being thrown up 15 

in that way.  And I’ve also referred to the increasing statutory use of Māori 

terms. 

Q. Sure and at one level, those cautions we looked at earlier that are on 

page 1, if we go back to the previous page please.  Yep, the caveats at 

one level might indicate that it’s almost all too hard, agreed?  Nothing is 20 

clear, everything is variable? 

A. I think what the Judge wanted here was to lay down some principles that 

might make it a bit easier and that was what he was trying to do, was to 

lay down – he was a strong supporter of the principles of the Treaty 

because you could lay down some clear principles but I, you know, there’s 25 

always that risk that those principles become that elusive Māori common 

law that Fenton aspired to. 

Q. Sure, nevertheless can I suggest to you that there are, and I’ll do this in 

a series of questions, that there was or there is in this paper an 

appropriate recognition of a degree of commonality or consistency in the 30 

customary or custom law that he was addressing, you’d accept that? 

A. Yes, yes that’s what he was trying to achieve. 
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Q. So in that very first bullet point, he does end by reference to the fact that 

there was a consistency in the underlying ideology, norms or values and 

I imagine your work has confirmed that, correct? 

A. Yeah. 

Q. And then over the page, on to the next page which is page 2 of the 5 

document, the first paragraph: “again despite local variations there was 

and is a degree of certainty in customary expectations.”  Again, your 

experience? 

A. Yes, as long as we can work out what those are. 

Q. And then he has an interesting phrase which I think Ms Kāwharu drew 10 

our attention to among others, it may have been someone else as well I 

can’t remember, but if you go to the bottom of page 4 which I think is 

page 232.  He refers at the bottom of that page, that last bullet point to: 

“whanaungatanga, mana and manaakitanga, aroha and mana tūpuna, 

wairua and utu as conceptual regulators.”  And over the page it says: “of 15 

tikanga or as providing the fundamental principles or values of Māori law.”  

It’s that idea of conceptual regulators can I suggest and find out whether 

you agree, is again pointing towards some commonality across Māori 

groups, ie it’s not all specific to each individual group, you’d agree? 

A. Yes. 20 

Q. There’s then a discussion of all or of those particular conceptual 

regulators.  One that caught my eye is on page, I think it’s 234, utu.  Thank 

you.  Do take a moment to have a glance through it.  And it’s obviously 

interesting at a number of levels but among other things, the references 

to there being a “formation of controls, the maintenance of alliances, the 25 

performance of fiduciary obligations and the like.”  Am I right to 

understand that he thought and perhaps you’ve taken the same 

approach, that this maintenance of harmony and balance includes the 

idea of mores and expectations, shading into obligations? 

A. Yep. 30 

Q. And within that as well, not just with utu but generally, the idea is that 

Māori society and law has consistently been committed to the 

maintenance of the fundamental values you saw he described as 

conceptual regulators? 
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A. Yep. 

Q. For the record, that’s on page 10 which I think is page 29238.  There’s a 

section that starts on page 12 which is probably 240, headed “group 

formation” and in the third bullet point, the one at the bottom, there’s a 

discussion there which you’ve no doubt glanced at but it’s talking about a 5 

degree of mobility but also references to intraterritorial migration and 

interterritorial migration, residential relocation for territorial maintenance.  

And then on the next page, the next bullet point, reference to 

unprecedented social change and major migrations and relocations.  

Would you agree that this does suggest to us that territory is a relevant 10 

concept for Māori groups? 

1450 

A. As long as we don’t see that territory as city states as territory as being 

you know areas where people have interests, but those interests may – 

Q. Yes I’d forgotten the name of the Treaty, I’m not suggesting modern 15 

politico state boundaries but the concept of territory and the connection 

with a particular piece of land, I take it that’s something you’ve 

acknowledged as being part of the Māori worldview? 

A. Yep, definitely, yep. 

Q. On to page 14 which is page 242.  There’s a discussion here about mana 20 

and it goes on to discuss mana whenua on the next page.  And in the 

“thus two types” paragraph which I think should be a bit further, yeah 

thank you: “the mana in the land and the mana over it, both represented 

in the words ‘mana whenua’”, and then goes on to discuss mana in the 

land and where whenua comes from and using it as a reasonably 25 

fundamental concept, would you agree? 

A. Mmm. 

Q. But the next bullet point: “mana over the land came from the prowess 

inherited from leading ancestors of whom the most famous were linked to 

the later waka”, but then it ends with the proposition that “one should have 30 

mana tūpuna and mana tangata and have all 10 toes embedded in the 

soil,” which is a nice phrase.  I take it again to emphasise the connection 

of people with particular soil, do you agree?  You’ll probably have to say 

yes for the record. 
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A. Yes, sorry, I thought I had. 

Q. Thank you.  And then on to the next page, the first bullet point heading 

“descent”.  And there’s a discussion of mana whenua but it ends with two 

sentences, the first of which says: “the distinction between mana tūpuna 

and mana tangata having been fused, it essentially remains important for 5 

Māori to continue to claim mana whenua by virtue of mana tūpuna in 

respect of land they no longer own, occupy or control.  The ancestral 

connection is an historical reality that could not be obliterated.”  At the 

moment, I read that as, the second to last sentence as suggesting that a 

claim of mana whenua by virtue of mana tūpuna alone may be 10 

problematic, do you agree? 

A. Sorry which sentence am I? 

Q. It’s just the second to last sentence of the bullet point paragraph heading 

“descent”, the sentence reads: “the distinction which is between mana 

tūpuna and mana tangata, remains important for Māori to continue to 15 

claim mana whenua by virtue of mana tūpuna in respect of land they no 

longer own, occupy or control.”   

A. But then he goes on to say: “the ancestral connection was an historical 

reality that could not be obliterated by political revolution, conquest or 

land sales.” 20 

Q. Right. 

A. So he’s arguing for a degree of continuity in that second one, isn’t he. 

Q. Well that’s not clear but to some extent we may not be profitably doing 

that.  But there is no doubt there’s a connection between Māori people 

and land they no longer own, occupy or control, correct? 25 

A. There’s certainly a connection, yes. 

Q. There is a question mark which is what this trial is concerned with as to 

whether those who do “own” or at least occupy or control land have 

greater and stronger customary rights, do you understand that? 

A. Yeah, that that, that – yes I do. 30 

Q. Now you mentioned that you, I think you had seen Ms Kāwharu’s 

evidence, you don’t mention her at all in your evidence, do you? 

A. No. 

Q. Did you see her reply brief as well? 
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A. Yes. 

Q. And did you see her or hear her or read her evidence under 

cross-examination? 

A. I thought I did but I can’t remember much of it. 

Q. Well the point about it is that one of the points that she makes is that she 5 

identifies mana whenua as including importantly a component of political 

authority, do you recall that first, at least part of what she says? 

A. No but I mean I would agree that political realities are certainly part of any 

assertion of mana. 

Q. And that’s, if we go to page 36 of the document which is page 29265, 10 

where there’s the heading “mana rangatira”, and just as a preface to that, 

my understanding is that authority exercised by rangatira in many 

circumstances can be equated to the authority that is held by the group 

as a whole but just exercised through the rangatira, you’d agree? 

A. Yes. 15 

Q. Right, so insofar as it says the basis for the political autonomy and the 

cohesion of a hapū was the mana of a rangatira, I would translate that 

into something approaching Ms Kāwharu’s political authority, would you 

agree? 

A. Yes, I would add that that exists within a network of such political 20 

authority, that mana is attributed to an individual within a group but also 

recognised by neighbouring groups. 

Q. And if it’s not recognised, at least in pre-contact contexts, then there’s 

likely to be a vigorous dispute, isn’t it? 

A. Mana is usually recognised as a network of recognitions, disputes, yes 25 

can arise. 

Q. And just for confirmation again that this has informed your approach, we 

pause on page 40 which is page 29269, Durie’s proposition in the second 

to last bullet point: “generally mana rangatira was found that in leadership, 

care of the people and the ability to engender consensus.”  Consistent 30 

with your understanding? 

A. Yes though sometimes it might be ensuring consensus, in stronger terms 

than just engendering it. 

Q. I thought “engender” was quite a nice flexible term? 
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A. It’s a nice term, yes. 

Q. Now one of the things that’s striking as one ventures from the relative 

safety of the 21st century in Aotearoa New Zealand to the 18th century is 

it’s a slightly more hazardous existence in certain circumstances.  That is 

to say and I’m here at page 41, whatever it is, 29270, warfare was not 5 

unknown. 

A. You did say 18th century? 

Q. Sorry, I meant to say 18th century. 

A. You did mean to say 18th? 

Q. Yeah. 10 

A. Warfare is a key aspect in Māori customary relationships, yes. 

Q. Yes, and so that’s what Durie says in that bullet point under the heading 

isn’t it, the first sentence: “the traditional systems of Oceania including 

that of Māori regarded the use of force for the acquisition of a territory 

from others was improper unless backed by the rights claimed by some 15 

legitimate principle or cause, take.”   

A. Yeah here he might be getting a little prescriptive, but generally I would 

agree. 

Q. Why would you say that’s prescriptive? 

A. Oh because there’s a hang of a lot of sort of things that come together 20 

there.  No I’m in general agreement there, yes. 

Q. And towards the bottom of that page, he says: “warfare was rarely 

pursued with the overt purpose of acquiring land but changes in hapū 

structure and allegiances and thus the acquisition of a wider influence by 

dominant groups was a common consequence of warfare.”  So at this 25 

point, clearly enough, some of this material is coming to the Ngāti Whātua 

Ōrākei lines of arguments about what happened in this part of the world 

in the 18th century.  So let me just try a question tentatively this way.  The 

thesis that Ngāti Whātua Ōrākei’s case is founded on, which was that 

there was dominance or political authority by Waiohua which was lost to 30 

Ngāti Whātua, what is now called Ngāti Whātua Ōrākei Te Taoū, by virtue 

of warfare and then maintained by ahi kā and intermarriage with a woman 

surviving from Waiohua is a plausible thesis in the abstract, isn’t it? 

1500 
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A. Yes. 

Q. And the question is whether on the facts as they can be found it 

happened, correct? 

A. Well, it’s the extent of that that’s in dispute, the extent of that over the 

entire isthmus, because we have an alternative warfare narrative as well 5 

that’s been presented over the last couple of days to you.  I certainly 

agree with that position that warfare is not primarily or usually concerned 

with acquisition of land, it’s about mana and other kind of issues that 

relate to all sorts of things but not necessarily about expanding a territory, 

though that might be an underlying economic cause. 10 

Q. Yes.  Well there’s two things about that that you’ve probably seen in the 

materials.  One is there’s almost not quite a sense of surprise but it’s at 

least regarded as notable that having got the better of Kiwi Tāmaki and 

Waiohua, Wahaakiaki heads off back to Kaipara and that’s sort of job 

done, as it were, but Tuperiri, not satisfied, comes back and, on the Ngāti 15 

Whātua version, exacts more utu and stays, that itself seems to be 

notable in the circumstances but not according to Durie, as I read it, 

unknown? 

A. No. 

Q. Right.  And I’m not sure how far this really matters but different iwi would 20 

have different approaches to these things possibly as part of their 

traditions, would you agree? 

A. Indeed, and I am sure there are different interpretations within Ngāti 

Whātua as well because these different hapū have different 

interpretations as well, but the overall narrative is, yeah, it’s the difference 25 

that is important in all of this. 

THE COURT ADDRESSES WITNESS – AUDIBILITY (15:02:34) 

CROSS-EXAMINATION CONTINUES:  MR HODDER 

A. Sorry, it’s the difference in all of these that’s important. 

Q. Ngāti Whātua in a wider sense has traditions of having conquered, 30 

English language term, and occupied the area in the south Kaipara, are 

you aware of that? 
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A. Mmm. 

Q. And at one level doing the same thing at the next-door territory which is 

Tāmaki is not inconsistent with what would no doubt have been a proud 

tribal tradition by that point, agreed? 

A. (inaudible 15:03:09). 5 

Q. Sorry, is that – 

A. Yes, I agree. 

Q. And so moving on to page 50 of the document which is probably 279 of 

the document, yes thank you, in the second paragraph, and I think you 

said this, or something close to this, in your evidence: “The model of 10 

conquest or the total subjugation, (inaudible 15:03:51) or annihilation of 

the locals is advanced by some witnesses but was rarely claimed and 

was usually hotly contested when an opposing party was present.  Nor 

was it always sustainable.  The more regular model corroborated by 

whakapapa was of a series of ongoing battles with inconclusive 15 

ascendency or a conclusive ascendency that focused on particular 

rangatira coupled with a fusion joined a co-existence or coalition.”  So 

insofar as the Ngāti Whātua case is based on that last couple of lines, “a 

conclusive ascendency that focused on particular rangatira coupled with 

a fusion joined a co-existence or coalition”, and again, just to be clear, 20 

that’s perfectly plausible in the abstract, isn’t it? 

A. Yes. 

Q. And in the same vein, if we go into page 65, probably 15 pages on from 

where you were, thank you, in the third paragraph it’s a discussion of land 

rights after conquest or immigration, secured to newcomers by 25 

inter-marriage, conquering and conquered groups fused or one was 

incorporated with the other, group identities changed, conquerors and 

conquered had need of one another.  Now again I’m suspecting all that’s 

consistent with your experience? 

A. Yeah, I think one of the things that comes through very strongly is the 30 

Chief Judge’s Rangitāne/Raukawa history – 

Q. Yes. 

A. – where much of this is pretty explicit, yes.  So I don’t think it’s just his 

general view, I think it does reflect his own tribal experience. 
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Q. So just to be clear, that tribal experience is not dissimilar to the one that 

Ngāti Whātua claim, agree? 

A. Yeah. 

Q. And coming back to something we were talking about a few minutes ago, 

if we go to page 72 please which I think is 29302.  Now at the top please, 5 

the one beginning “Political rights of control”.  And forgotten this but it puts 

the matter rather better than I was putting it when I was discussing with 

you about political rights of control being vested in a hapū, sometimes iwi, 

as represented in rangatira, extended in the collective resources of the 

territory in which the hapū had influence. 10 

A. Yeah, I wouldn’t like this to be seen as hapū having a sort of supreme – 

the mana resting in a supreme individual.  Mana goes down or is related 

and the experience that I’ve had in the Rohe Pōtae area means that those 

leading rangatira who spoke for large groups even when they made 

decisions seek to ratify those with the mana of many others as well.  So 15 

the idea of a single ariki, I’m not saying that it’s implied by that but there’s 

a risk that that might be seen as sort of simplifying mana that you have 

one person who speaks for everybody. 

Q. Right.  But if we remove the question of being personified by one ariki or 

rangatira, then the point that Durie is making here is that there were 20 

political rights of control, et cetera, vested in hapū as part of Māori 

organisation? 

A. Yeah. 

Q. And that related to the collective resources of the territory over which the 

hapū had influence, that’s what he says, and he goes on to the balance 25 

of the sentence, isn’t it? 

A. Yeah.  I would still see that in terms of a network in relationships of mana 

with others as well.  None of this is independent of the mana of powerful 

or even less powerful neighbours or relations or the like.  So the idea that 

this mana is kind of autonomous doesn’t accord with my understanding 30 

of things. 

Q. But at this point you’ll be recognising that what Durie says here on its face 

is pretty much what is being said by witnesses for Ngāti Whātua such as 

Mr Meredith, Mr Kruger, Mr Tāwhiao, you understand that? 
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A. Yes. 

Q.  Now, we’ve touched on this question of boundaries, I understand your 

caution about them that they are not like modern day state lines and that 

they were prone to change or even they were fuzzy, to put it mildly, in the 

first place.  But if we go to page 84 which is 29314, Durie has the heading 5 

“land divisions and boundaries” and his first bullet point says: “English 

words like territory, estate, dominion, domain, manor and boundaries 

require careful application.”  And no doubt you agree with that proposition, 

wholeheartedly? 

1510 10 

A. I would indeed. 

Q. But the second bullet point says: “territory in the Māori context might be 

defined as those areas that which the hapū effectively resisted or ousted 

adverse user, the use being adverse when affected by persons without 

allegiance or recognised connections to the hapū in question.”  Is that 15 

consistent with your experience and understanding? 

A. Yeah but that could be really complicated in terms of recognition of who 

had interests where and when, which means that, you know again to get 

away because there’s a sort of an assumption that this area and anyone 

who turns up in it who is not appropriately there is pushed off but often 20 

those areas may have quite complex connections and user rights and 

relationships within them.  

Q. Well they might, I grant you they might but they might not as well, right?  

On the face of it, this describes full well the situation where a group has 

identified an area, a whenua over which it wishes to maintain control and 25 

while it might permit uses by other groups or members of other groups, it 

might not as well, do you agree? 

A. It may attempt to for various reasons but in a sense, you’re still identifying 

“group” as a large political entity, to use a term that’s been quite 

controversial, but once you lay it down, those groups might be quite small, 30 

they might b small hapū, they might be whānau, they might be – you know 

so in a sense it’s a complex network of rights that’s happening here.  So 

to just identify these as a single group, particularly a larger group acting 

in this way, then I would argue that that’s one of the reasons the pre-
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emption waiver situation gets out of control because the mana of rangatira 

closer to the ground overrode those of persons, people higher up. 

Q. Well let me, I’m not sure if I can make this clearer – 

A. Without wanting to make too much of a hierarchy of higher up, either. 

Q. Well it’s probably not necessary because what I should’ve made clearer 5 

earlier was that when I refer to “group”, I’m simply doing it to avoid saying 

every time “hapū” or “iwi”, so I’m trying to use “group” as a generic phrase.  

I’m not looking for some wider confederation type policy or politics.  So in 

the context of a hapū of sufficient determination and resources, isn’t that 

paragraph effectively saying and you’ll be familiar with this language, that 10 

there is exclusivity of use of those resources, subject to the consent being 

granted and use by others? 

A. There are resource uses which are exclusive but they may still be taking 

place within an overlapping framework.  Like fishing in the Waitematā or 

in the Hauraki Gulf where we know that these various groups shared and 15 

used resources.  Now I would see that not as a random process but one 

where people negotiated with each other where they would be, what they 

would do and occasionally friction occurred but occasionally. 

Q. Well let me just take stock briefly.  My understanding from reading this 

paper more than once and this discussion we’ve had is that there’s 20 

nothing in Durie’s thinking in this paper that prevents the concept of 

territory as used in this paragraph and to a degree the limits of that 

territory which might be thought of as boundaries but that word may be 

toxic, within which groups will seek to have exclusive control.  That’s 

entirely consistent isn’t it with the way that Māori social structures were 25 

back as far as we can understand them? 

A. Yes though I’m really cautious about how that generalisation might be 

applied in specific circumstances. 

Q. I think the point you’re making may – sorry to put words in your mouth as 

it were but if we go to the next page, I think it was 85, in the third 30 

paragraph I think captures what some of your qualifications were: “the 

authority of a hapū in an area was not necessarily exclusive”, Durie says? 

A. Absolutely, yeah. 

Q. But you’d accept that in some circumstances, it might be? 
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A. Sorry, which?   

Q. If the proposition in the first sentence is that the authority of a hapū in an 

area was not necessarily exclusive, then that says that it might be, it might 

not be? 

A. Yep. 5 

Q. Right, so you’d agree? 

A. I would agree. 

Q. And then again I think you’d be in agreement with what Durie says on 

page 88 which I think is page 29318.  In his second bullet point he says: 

“to the extent that political boundaries existed, they fluctuated according 10 

to the shifting structures, allegiances and hapū”, et cetera? 

A. Yes. 

Q. And then two bullet points down: “there was nonetheless the sense of 

territoriality supported by a wealth of tradition, names, other ancestral 

imprints and accounts of past user”? 15 

A. Well that’s what we’ve been talking about here, there’s different stories of 

such things yes. 

Q. And the next bullet point: “the sense of territoriality extended to a 

geographical district”? 

A. Yes, there are recitations of geographical districts that are used in various 20 

places.  Again to be really meaningful, you have to have the people on 

the other side of them accepting those as well.  But yes, people did talk 

about their districts. 

Q. And then in terms of boundaries, the last bullet point: “although there was 

no land not claimed by at least one hapū and some boundary marks were 25 

well known and accepted, the extent of territory within which a hapū could 

cultivate and hunt became less well defined the further one drew from the 

central village”? 

A. That I would find not convincing in some circumstances, so for instance 

in Te Waipounamu, people had really really strong interests, vast 30 

differences from a particular central village.  It depended on the economy 

in the central North Island, iwi like Ngāti Whare or behind Taumarunui 

there, ranged very substantially across shared territories, collecting birds 

and tuna across the summer period.  So, and the idea that sort of the 
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village and the sort of the hinterland as a standard model for Māori 

habitation works in some places but not in others. 

Q. There’s a pretty strong logic to what Durie says in that paragraph though 

isn’t there, that in the period we’re concerned with, the hapū would have 

in many cases at least a central place which was perhaps the most 5 

important place and then there would be a diminution of both interests 

and authority as you extended further away? 

A. There is a logic to it but it almost means that people can’t have 

associations with places elsewhere that is really important for them and 

that might be very different.  So when Taranaki migrate to the bottom of 10 

the North Island, they maintain really strong connections with both the 

North and South Island, with Taranaki and sometimes also with the 

Chathams, as a key part of their sense of identity and belonging, a very 

different situation to Raukawa for instance who migrate down and over 

the period in the 19th century become two essentially different iwi.  So I 15 

think that that idea of some sort of centre with distant, sort of more distant 

the further you would go away, isn’t necessarily compatible with an overall 

model of the way that Māori customary connections with each other and 

with land work. 

1520 20 

Q. Let me take a (inaudible 15:20:36) Durie for the time being.  Can we go 

to document 201.00435 and go to page 438.  Now I think you told us that 

you read Mr Meredith’s brief of evidence? 

A. Mmm. 

Q. And perhaps you read his reply brief of evidence which is what this is? 25 

A. Yes I think so. 

Q. So at paragraph 8, Mr Meredith responds to the idea that exclusivity is 

foreign to tikanga or to Te Reo Māori and then goes on to give a number 

of examples over the next couple of pages.  Just pause, I don’t want to 

go through this in detail but can I ask have you read this and did you have 30 

any disagreement or any significant disagreement with the material that 

he was presenting in advance of his proposition that exclusivity is not 

foreign to tikanga? 



2233 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

A. I still, I suppose I still see that that, exclusivity is still within that network 

of mana.  So yes people are there but they may have other obligations 

that they still have to recognise, even though they may be sitting on land 

that they’re very extensively connected to.  So, I’m not saying it’s 

impossible, I say you need to actually look at those sorts of relationships.  5 

So for instance if we go back to Rangitāne and Raukawa, Rangitāne 

come down, they substantially take over Rangitāne settlement, that is sort 

of sorted, then they go back, Rangitāne stay there but they still actually 

have to recognise Raukawa as being a key part of their world at that point. 

Q. In your own work, in relation to Ngāti Hauā, you’ve had to consider the 10 

question of customary boundaries, haven’t you? 

A. Yes, and we made quite a lot of comment on that about their variability.  I 

mean the important thing to say is that there are boundaries in the Māori 

world and sometimes they do delineate between two peoples at one 

particular time and are generally accepted, often within, when people are 15 

living quite close together such as in Gisborne or in Kāwhia and then there 

are boundaries which are created or boundary markers that are created 

as part of the specific peace agreement.  They’re kind of variable 

contingent but they do exist. 

Q. There may be a point where we might agree on, let me try this proposition 20 

to you.  Within loosely the boundaries and the area in which it might be 

said that a hapū has exclusive authority, you’ve been expressing 

concerns that there are other interests that apply to that area, that 

whenua? 

A. That those people who for all intents and purposes are using it at that 25 

time who will still necessarily have connections with or have to deal in 

relationships and recognise the mana of those around them.  That seems 

to me to be pretty fundamental. 

Q. I think we’ve had evidence to the effect that and to use the phrase “mana 

whenua”, that you start with the whenua and responsibilities to the 30 

whenua and to give effect to the responsibilities you need the authority.  

That’s how you get to the authority, you don’t just get the authority for 

authority’s sake.  Are you familiar with that analysis? 

A. Yes, yes, sorry. 
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Q. Insofar as that holds, then my current understanding is that there may 

well be responsibilities on the hapū that has immediate and current 

control to recognise those other interests, whether by allowing use rights 

or by acknowledging that some major event affecting some other group 

took place on that particular turf, agreed? 5 

A. There may be, yes, other interests if you like that those groups have to 

take into account, yes. 

Q. And that’s part of the responsibility of what might be described as mana 

whenua? 

A. Yes but it doesn’t exclude the exercise of some of those other forces, 10 

other responsibilities in that area as being also exercises of mana 

whenua. 

Q. So which responsibilities are you talking about there?  

A. The responsibilities to make decisions over what happens on the land.  

The problem is is that we’re kind of talking as if things remain fixed, as if 15 

settlements are fixed in certain places but people move very dramatically 

into new places and we’ve got pretty good examples of these kinds of 

movements taking place.  And to make those moves, you have to 

recognise those other key interests around these areas.  So, it’s not just 

a matter of saying: “here’s a place and there are various responsibilities”, 20 

people are actually shifting from one place to another and they appear to 

be doing that in negotiation and the recognition of other interests along 

the way.  And that is really dynamic in the 1830s.  

Q. Well the 1830s is a rather extraordinary period, at least as far as Tāmaki 

Makaurau is concerned, isn’t it? 25 

A. Sorry I missed the last bit, at least? 

Q. The 1830s is a very dramatic period, an exceptional period for at least 

Tāmaki Makaurau? 

A. Yes, it’s certainly a dramatic period.  Probably less than the 1820s. 

Q. Well both the 1820s and the 1830s, one is a recovery from the other? 30 

A. Yep. 

Q. Just on your own work on boundaries, I better just draw that up.  So can 

we have 348.32069?  Now this I think is the work of yourself.  Can I just 
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ask about this ordering of names?  In science I seem to recall that the first 

author is the lead author, is that true in history? 

A. In this case it’s certainly true.  It’s not always true, but in this case – 

Q. So when one looks for example at your CV which has a list of articles 

which have multiple authorship, the primary author is the first named? 5 

A. Not always but in this case, yes. 

Q. So it’s not a convention that historians – 

A. No sometimes it’s alphabetical. 

Q. How prosaic. 

A. Mmm. 10 

Q. All right so we’re going to go to paragraph 13 in this document.  Thank 

you and this was what I was alluding to you as one of your pieces of work 

from I think, yes 2006, describing boundaries as political arrangements 

established at meetings in this particular case, you refer to.  Might be 

designed to prevent conflict, et cetera, et cetera.  Flexible and subject to 15 

renegotiations, sometimes over generations.  That was the view you 

expressed there, I haven’t misrepresented? 

A. I think I’d expressed almost the same view just before you opened this 

document up. 

Q. Then I just want to check out the point that if they’re going to be 20 

renegotiated sometimes over generations, that does tend to suggest a 

degree of stability, doesn’t it? 

A. We’re dealing with an area where there was quite substantial stability and 

this particular piece of evidence was part of three that were undertaken 

as customary and oral so in a sense to build up the picture that the 25 

claimants in that case wanted to build up and it struck me as quite 

extraordinary that Grant and myself were asked to be involved in three 

potentially conflicting interpretations of the relationship with iwi and the 

area around Taumarunui and particularly differences between Ngāti Hāua 

of Whanganui and Ngāti Maniopoto, the northern cluster that we were 30 

involved in, and another small group that were seen by Ngāti Hāua as 

part of them but were asserting a degree of autonomy.  So that stability 

kind of reflected the circumstances in there.  We didn’t have to resolve 
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the differences or try and resolve the differences between those iwi 

because they were happy to live with them. 

MR HODDER ADDRESSES THE COURT (15:30:41) 

COURT ADJOURNS: 3.30 PM 

  5 
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COURT RESUMES: 3.47 PM 

CROSS-EXAMINATION CONTINUES:  MR HODDER 

Q. If we can, Professor Belgrave, just to finish off on the question of 

boundaries, can we bring up 348.31817 and I’m going to go to 

paragraph 50.  Now I imagine you recognise this report as we sped past 5 

the cover, professor? 

A. I recognise the report. 

Q. So the issue here was Ngāti Kahungunu and Tūhoe, correct? 

A. Yes. 

Q. And in the last half of your paragraph 50 there’s a sentence begins: “This 10 

was a gross simplification of the actual situation in Māori custom and the 

nature of a boundary needs to be reconceptualised away from a dividing 

line between towards negotiated space.”  And then it goes on to say that 

the area of concern was a space where Ngāti Kahungunu and Tūhoe 

debated and discussed their respective rights to land.  And I just want to 15 

focus on that idea of a space or a negotiated space.  I understand that to 

be consistent with the idea that some witnesses have put forward, that is 

to say that as one moves further away from what might be described as 

a core area there will be an area over which there are overlapping claims 

or interests, and is that what you’re talking about? 20 

A. Yes.  And in this report I think we used a term that I wasn’t entirely happy 

with which was “classic debatable land” which the Tribunal didn’t like 

because it wanted to see this as not a special space but quite 

fundamental to Māori relationships.  Why I was little miffed with this is that 

until that time the Tribunal had not really dealt with any sophistication with 25 

these issues but in this report it did.  So, yeah.  And in that situation we 

had two, as I say, rival stated boundaries which still are contested today.  

We don’t really have that here.  We have one boundary which is 

consistently recited, we have from the 1830s reciting that.  And I just want 

to make a point that Dr Williams in his reply put another line saying that 30 

that was the boundary that we had given for Marutūāhu and I looked at 

that and I got a shock because that was exactly the (inaudible 15:50:05) 

of problem where you join points together and you make a territory.  As 
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you will have heard in evidence over the last couple of days, Marutūāhu 

don’t actually recite a boundary of their western, they have a whole series 

of places that they had connections with.  So, you know, in a sense we 

don’t have two rival boundaries here, we have a boundary that means 

something explicitly to one group and we have another group who defines 5 

its territories in terms of a series of ongoing or historical and ongoing 

relationships with place. 

Q. Just to continue that slightly, the need to do that is driven by the Treaty 

settlement process, isn’t it? 

A. The need to do what, to… 10 

Q. To think about boundaries. 

A. To think about relationships.   

Q. I said boundaries. 

A. If people are asserting that a boundary is a clear division between 

something called the mana whenua of one group and the mana whenua 15 

of another then, yes, you’re right. 

Q. Can I show you one more document before hopefully we can leave 

boundaries behind for a while and that is 334.22830.  Thank you.  So this 

is a paper put out by the Iwi Working Group in May 2018 for consideration 

by the Iwi Chairs Forum with a view to presentation to the Minister for 20 

Treaty Negotiations.  I’m not sure, are you familiar with this? 

A. No, I saw it on the screen the other day. 

Q. So we go to 22850 please.  The working group included, this is obviously 

part of it, this idea a sphere of influence model and what I wanted to do 

was see whether there was any common ground between what we’ve just 25 

been discussing about boundary space and a degree of, well, Durie says 

it more, a degree of lessening of connection as one gets further away 

from the centre point.  So this is the approach they had.  Is this consistent 

with your understanding and view that this is a way in which one could 

conceive of a relative, I agree it’s a relatively simplistic scenario, but how 30 

a settling group might see its geographical span? 

A. I think I’ve given, you know, in the comments that I’ve made about places 

like Taranaki that this is over-simplistic in my view. 
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Q. And it’s over-simplistic to the point that it’s unreal or it’s over-simplistic 

that it’s just rare? 

A. Again, this may well apply in many, many circumstances.  I’m not saying 

it’s unworkable or for which there aren’t examples but it is not exclusive – 

an exclusively applicable model for understanding relationships between 5 

iwi and whenua. 

Q. Now the question of your work in 2006 and ’07 was touched on earlier by 

others.  So let me start, if we bring up 308.04716 please.  So you recall 

this is the report dated April 2006 and it’s in your name, Dr Grant Young 

and Anna Deason. 10 

A. Mhm. 

Q. The lead author identified here, this doesn’t look alphabetical. 

A. No, this is much more a shared piece of work where various things were 

carved out and done by different people but brought together, yes. 

Q. And did I hear you refer to this as the Cross Currents Report or do you 15 

call it the Tīkapa Moana Report? 

A. Cross Currents is the… 

Q. Okay, just so I have a way of identifying it.  So it’s, as I think we discussed 

before, it’s a substantial piece of work, some 500 and something pages, 

and it looks like it was done for the five members of the Marutūāhu 20 

Collective plus Ngāi Tai? 

A. Yes. 

Q. And as you understood it, was that because they had a shared interest in 

approaching the Waitangi Tribunal or was there some other reason why 

Ngāi Tai not inside the Marutūāhu Collective was part of this 25 

commissioning group? 

A. They were part of the people connected with Hauraki, with the Hauraki 

area who had interests in Auckland, in Tāmaki yes. 

Q. And the purpose of this document was I think you said to be prepared to 

record the customary interests of those groups, in anticipation of a 30 

Waitangi Tribunal inquiry? 

A. Oh it was more than just to identify the customary interests, it was to 

provide the kind of information that the Waitangi Tribunal needs which is 

information on alienations, what happens to land and other resources.  So 
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it went well beyond just identifying customary interests, that was an 

aspect of it yes. 

Q. Right but it was focused on Metropolitan Auckland? 

A. It was focused on what was identified as a claimed district which was 

Auckland, I can’t remember the boundary, I don’t feel I had for that but it 5 

was an inquiry that was scheduled at the time when the report was done.  

It followed on from research that had been done for Marutūāhu in the 

Hauraki inquiry. 

Q. Right well the phrase “Metropolitan Auckland” comes in paragraph 1 of 

the executive summary and I don’t know that it’s, it wasn’t obvious to me 10 

and I confess I haven’t read all 500 and et cetera pages, but what 

Metropolitan Auckland was.  Do you have any recollection about this?  It 

may not matter. 

A. No, I mean it was an inquiry district that was never heard, so it involved 

more than just the isthmus if that’s what you consider Metropolitan 15 

Auckland, I mean it was a larger, a larger area of – I mean it was a very 

small district to have a Tribunal inquiry on but nonetheless it was there.   

Q. Right but it clearly defined the scope of your work, didn’t it? 

A. Yeah, yes. 

Q. What Metropolitan Auckland was? 20 

A. Yep. 

Q. And it looks like you covered north Waitematā, the Gulf islands, 

Mahurangi, south Waitematā? 

A. Yep. 

Q. The Tāmaki block? 25 

A. Mmm. 

Q. All of that would’ve been Metropolitan Auckland for these purposes? 

A. Well I’m not sure if things like – I mean, the, some of these purchase 

areas may well have crossed over into other inquiry areas, for instance 

the Mahurangi purchase goes a very long way north, so we looked at the 30 

whole purchase but I can’t say that it was confined within the Waitangi 

Tribunal’s district. 
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Q. Right but am I right to understand that south Waitematā would be the part 

of or the chapter heading that covers the area that we’re now concerned 

with? 

A. I think so, yes.  

Q. So this report was produced by or dated June 2006, can you recall 5 

roughly how long it took? 

A. It was a reasonable amount of time to do a report of this length.  I can’t 

remember how long it took. 

Q. Well I’m not sure about the productivity rate of historians but is it a six or 

12 month piece of work do you think or is it a two year piece of work? 10 

A. I would think it was – look I couldn’t – it was certainly more than six 

months, it may have been more than 12 months, I can’t remember. 

Q. So you would’ve been engaged and engaging with, engaged by and 

engaging with the leaders of the Marutūāhu Collective as part of this 

exercise I’m assuming, is that correct? 15 

A. And Ngāi Tai. 

Q. And Ngāi Tai, yeah.  And according to my understanding from the 2007 

Tribunal report, Marutūāhu made an application to the Tribunal about the 

Ngāti Whātua AIP in September 2006.  Now that’s going back a way but 

do you recall whether you were involved in advising on whether there 20 

were grounds to challenge that piece of work, the AIP? 

A. I think, I don’t think that – I think that it was very obvious that were grounds 

to challenge that piece of work from the time.  I mean that was released 

in June – 

1600 25 

Q. Well answer the question, I don’t want a – 

A. – 2006 and, yes, from that point, yes, it was clear that the AIP and the 

subsequent parts of that were clearly off the rails. 

Q. So you were enlisted from that point to assist, once there was a decision 

made to go to the Waitangi Tribunal about that by Marutūāhu, you were 30 

enlisted to assist in that process, correct? 

A. Yes. 

Q. And there was also an application by Ngāi Tai ki Tāmaki, you were no 

doubt assisting that as well, or were you? 
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A. They may have been represented.  I can’t remember where Ngāi Tai were 

in that actual Tribunal inquiry. 

Q. Just going back to this authorship of this paper, Dr Young clearly was a 

co-author and you and he have collaborated, as we’ll see, over some 

time.  Is there a way of attributing proportions, this may be like customary 5 

interests, but can you attribute a proportion of the work to him and a 

proportion to you? 

A. I think I – Grant had become and did his PhD on the workings of the 

Native Land Court so most of the exposition of what occurred in Native 

Land Court hearings was done by Grant, yes.  And I tended to do the 10 

more, you know, policy related or more generic stuff.  You have to 

remember that I was also working as a full-time academic and while this 

allowed for replacement of teaching so my role is supervisory and doing 

a substantial part and being as much possible part of the research.  But 

the, yeah, so it’s hard to say but certainly the Native Land Court material 15 

was very Grant’s and remains his expertise. 

Q. As a matter of interest, who supervised Dr Young’s thesis? 

A. I did. 

Q. I thought so.  Thank you.  So the next stage in the process, so September 

2006 there’s an application to the Tribunal and then in December 2006 20 

there’s the next document in the sequence as I understand it which is at 

337.24502, and this is a document that you were referred to earlier today 

I think or last week by Dr Ward.  So this was the review of the AIP 

document and it’s authored by yourself and Dr Young? 

A. Yes.  25 

Q. And I presume that what happened was that you were giving evidence for 

the Waitangi Tribunal in your capacity as expert witnesses, is that right? 

A. Yes. 

Q. So the document’s about 143 pages as far as I can tell and again the 

division of labour between you and Dr Young is that more or less as you 30 

described a moment ago in relation to this document as well? 

A. Probably, yes. 
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Q. Just translating that in my mind, I’m thinking that means that he did a lot 

of the donkey work and you did kind of the refinement and added the 

additional experience you had, is that a fair summary? 

A. He would think it was that, yes. 

Q. Another of those different perceptions, a different narrative perhaps.  And 5 

am I right to understand that this was both a presentation or summary of 

the views you’d expressed in the Cross Currents paper plus a more 

explicit critique of in particular Stirling’s work in relation to the AIP? 

A. Look, the primary target was the AIP itself, that was what we were 

concerned about.  Yes, in doing that of course we had to look at other 10 

pieces of research around that but the AIP was a document that just made 

no sense to us at all that it showed that unfortunately a kind of 

unsubstantiated history and one not only unsubstantiated but one that 

had been substantially challenged by the Crown’s own chief historian had 

been allowed to prevail and some of the things were just plain wrong and 15 

obviously so.  

Q. Well I’m not going to venture into all of that but let me start with 

page 24505.  At the bottom of the page we have paragraph 5 and what 

you say there is that: “There is a perpetuation of myth,” so I take it from 

that that there were pre-existing myths that the AIP was perpetuating? 20 

A. Yes.   

Q. And those pre-existing myths I presume came from the Fenton judgment? 

A. They were much more than the Fenton judgment.  I mean many of these 

ones didn’t come out of Fenton, they had been – they represented the 

extent to what once that Ngāti Whātua were situated in Ōrākei they didn’t 25 

have the ear of people, so the Waitangi Tribunal, for instance, in its 1987 

report had relied on a very sparse range of material and probably more 

than – A H Reed City of Sails featured prominently which is hardly a 

strong work of history.  And so in a sense many of those sort of Ngāti 

Whātua views of the world had been substantially incorporated into what 30 

was seen as a lay history of Auckland by that time. 

Q. So I take it from that that you would say that the 1987 Ōrākei report by 

the Tribunal was also a perpetuation of the myths of Ngāti Whātua? 
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A. Yeah, what happened with that report is in itself really interesting because 

the inquiry took place – 

Q. Yes is actually a perfectly acceptable answer. 

A. Well I think you really do need to know that the history was not – there 

was no research undertaken for that inquiry, it was done under the old 5 

jurisdiction, and then the Waitangi Tribunal then had a sort of summary 

of the history put forward, was sent out to the parties for comment and 

then issued a report on the basis of the new jurisdiction.  So there was no 

examination of witnesses, there was no research.  It was simply a 

summary, which has some major problems with it, that was incorporated 10 

into the Tribunal report which allowed it to make a comment under the 

new jurisdiction on the long history but I don’t think we could regard that 

as definitive history. 

Q. Right, well as I say I think the answer to the question was, yes, it is a 

perpetuation of the Ngāti Whātua myths. 15 

A. Not entirely but, yes. 

Q. And those myths are then spelled out in the rest of the paragraph and I’m 

assuming that because they’ve been spelled out in bullet point fashion 

they are the principal myths at least that you identified from the Ngāti 

Whātua narrative? 20 

A. That were within the, yes.  I mean some of those were not actually – so 

some of them were not, you know, we’re the sole proprietors of 78,000 

acres of land, I mean that comes in the AIP, I wouldn’t say that that was 

part of any popular understanding beforehand. 

Q. So turning on to page 24508, paragraph 10, so you identify serious 25 

deficiencies substantially as a result of the secret negotiations out of 

which a suspect negotiated history has emerged.  I’ll come back to this 

as well but can I just ask you at this stage, was this work focused on the 

process or the substance or both as you saw it? 

A. Both. 30 

Q. And was more significant than the other? 

A. There were aspects of the Crown policy even then to deal with 

overlapping claims that were ignored in this particular process.  So it 

wasn’t just a matter that this crisis that led to the Tribunal report 
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dramatically changed the Crown policy about dealing with overlapping 

claims.  It certainly changed some things but in some cases it was simply 

a failure to apply the Crown’s own rules on how to deal with overlapping 

interests. 

1610 5 

Q. Paragraph 10 goes on, on the third sentence: “lack of attention to basic 

historical method gives the impression that the treatment of Ngāti 

Whātua’s historical grievances is little more than a perfunctory and 

tokenistic step towards an eventual settlement”, et cetera.  Is that normal 

historical discourse? 10 

A. That was the impression that certainly appeared at the time. 

Q. If we can go please to page 24600, page 99 of the document.  Some 

concluding comments, 228: “intense and secret negotiations”, that’s 

where you start: “falls short of something that has historical credibility or 

one that deals in any way adequately with competing understandings.  15 

The result is bad history and poor justification for a settlement.”  And then 

you finish on page 236, sorry paragraph 236 on page 4602, there’s a 

discussion about the fact that the Tribunal’s processes have allowed 

flawed evidence to be subject to scrutiny, it talks about: “fundamental 

principles of English law which are welcomed to Tāmaki by Marutūāhu 20 

and Ngāti Whātua, unilateral process currently (inaudible 16:12:30) AIP 

which rest on the arbitrary power of the Crown in posing its permanent 

view of customary relationships, clear violation of the earlier commitment 

about those fundamental legal principles that came with the Crown.”  

That’s quite a resounding paragraph, agreed? 25 

A. I – at that time, I used stronger language than I’ve used in any other piece 

of research that I’ve ever done, simply because it did appear and I made 

this point in cross-examination, as if you were standing in front of a steam 

train on the tracks and there was nothing that could do to stop it because 

that process was, you know and I do apologise for the term “secret” 30 

because as I was informed, it was private rather than secret.  However, 

at the end of that three year process, despite many other groups around 

that area being told: “give your views to us and we will take them into 

account”, the documents that the Crown produced after this was written, 
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just dug a hole that was bigger and bigger.  We found that a junior 

historian who had a BA in history would take those requests to Sir Hugh 

who would say: “no that’s not the situation”, and that would be the end of 

it.  He had a BA in history, three years out of Victoria and he was carrying 

the historical weight of those negotiations.  That was an appalling process 5 

and at the hearing things got worse and worse as the Crown unfortunately 

dug a bigger hole for themselves through that process and the Tribunal’s 

report was pretty decisive.  

Q. Well that was a long answer to my question.  Marutūāhu had counsel 

representing them before the Tribunal? 10 

A. Yes. 

Q. Mr Majurey, of course? 

A. Yes. 

Q. Counsel would’ve been very proud of that paragraph 236, don’t you think, 

if they’d written it? 15 

A. I would hope that they were prouder of the evidence that was contained 

between the beginning and the end. 

Q. The reason I’m asking you about this paragraph is that it looks to me as 

if you have moved from a role of expert historian into a role of advocate, 

do you agree? 20 

A. No, I don’t. 

Q. Then what expertise would you have been offering to the Tribunal about 

fundamental legal principles that came with the Crown? 

A. In that case, those principles were about the recognition of histories and 

the recognition of alternative histories which I think is the language that 25 

I’ve used there in that section, so I consider myself entitled to make a 

comment like that because of its resting on the need for the Crown to take 

into account of those other histories which it had not done in its AIP. 

Q. And you think that counsel are incapable of making that kind of a 

submission? 30 

A. Counsel are capable of making whatever submission is appropriate for 

their clients. 

Q. Sure, historians normally aren’t, agreed? 

A. Normally aren’t what? 
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Q. Normally aren’t making submissions on behalf of their clients? 

A. No. 

Q. They might be assembling facts, they might be assembling an historical 

analysis, but what they’re not doing is making submissions? 

A. In this case, as a historian, I think I was well entitled to criticise a process 5 

for its historical ineptitude. 

Q. All right, let’s go on to document 309.05620.  Now while we’re getting 

there, this is Professor Williams’ brief of evidence which was 

February 2007, that is to say returning now for Christmas/New Year but 

sort of two months after your critique.  My recollection is that you and 10 

Professor Williams had produced as it were or jointly edited publications 

prior to this, is that correct? 

A. We had. 

Q. And I presume that at that stage you’d had a fairly collaborative 

relationship? 15 

A. Had a very collaborative relationship. 

Q. So can I take us then to paragraph 13 on page 05627.  Professor Williams 

was responding to your evidence, no doubt you recall that he did 

respond? 

A. Yes. 20 

Q. And in paragraph 14 on the next page, he takes you to task for the tone 

of the paragraph that you start with, paragraph 10, that’s your paragraph 

10 and elsewhere and says he thinks it’s: “inappropriate in expert 

testimony as historians to the Waitangi Tribunal.  There is wide ranging 

and unjustified criticism of all historians who disagree with their” – ie the 25 

Belgrave/Young – “views.  The language is extravagant and the 

concerns” – anyway, I take it that you didn’t agree? 

A. Sorry, agree with what? 

Q. You don’t agree with the idea that this was extravagant language that you 

had used? 30 

A. No, I think we came really close to using, yes, extravagant language in 

that situation, given the situation that we as historians were faced with.  

This is not language that I have used in any other circumstances.  And I 
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would say that at this point, I was unaware of the extent to which 

Professor Williams had been a major author of the AIP. 

Q. In his last sentence, he uses the phrase “recourse to rhetoric”.  If we leave 

aside the adjective, do you agree that’s what it is? 

A. I agree that it was strong language but it’s the evidence that we, you 5 

know, the proof is in the pudding, it was the evidence that we produced 

that was highly critical of the AIP and that’s the significant aspect of this. 

1620 

Q. On to page 5629.  Oh actually perhaps go to the bottom of 5628, that last 

paragraph.  Professor Williams makes the point that Ngāti Whātua have 10 

not asserted that they are the only tangata whenua in Auckland, that’s 

never their position.  Is that part of your, was that part of the argument 

that you were responding to? 

A. I need to know exactly what he means by that because in a sense, the 

assertion of exclusive mana whenua might acknowledge that there are 15 

other iwi but subordinates those entirely to the exclusive claims that are 

made by Ngāti Whātua, yes. 

Q. Over the page on 5629, there’s a long section but what it does is to say 

that the case that was put by Ngāti Whātua to the Crown explicitly relied 

on the work of relevant historians and he proceeds to identify Stone, 20 

Ward, Alemann, Rose Daamen, et cetera before he gets to Wyatt.  So 

the general proposition as I understand being made here is that the 

rhetoric that had been used in your report was necessarily addressed at 

all those historians who had been, who had provided material on which 

the Ngāti Whātua case was based.  Do you agree? 25 

A. That’s not the case at all. 

Q. And why is that? 

A. Well because the AIP was not based on all of that research, it was based 

on some very specific claims that were made within it.  They, they’d 

certain – I certainly wouldn’t discredit the entire body of literature there, it 30 

may have been used but the AIP in the end which was negotiated 

between the Crown and Ngāti Whātua, was very selective in its use of 

evidence.  
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Q. Do you agree that the AIP, the essence of the AIP is based around a 

sequence of events, the ones that I talked to you about before lunch which 

starts with Waiohua dominance and ends up with Ngāti Whātua 

dominance? 

A. There’s, there’s I think still a distinction made between backgrounds 5 

which are tribal statements which are largely unchallenged by the Crown 

and then the historical material which is supposedly carefully negotiated, 

certainly in the negotiations that I’ve been involved with over settlements.  

The Crown is playing a far more rigorous role in negotiating than appears 

to be the case in this instance. 10 

Q. Well that’s process, I’m trying to stay with substance here.  My impression 

is, to be sort of as explicit as I can be, that if one was to take the elements 

of the “narrative” that we find in Professor Stone’s 2001 book and looked 

at the elements of the AIP, they would align quite closely, do you agree? 

A. By this time there is substantial evidence which contests or expands our 15 

understanding of those events. 

Q. So the critique is a critique of Stone as well as a critique of the AIP? 

A. No, it’s just a critique of the AIP. 

Q. I haven’t identified in your brief of evidence for this case or I think here a 

critique of Stone that explains that that work is no longer reliable.  Is there 20 

one? 

A. No and I wouldn’t expect to apply one, to provide one in the same way 

that I wouldn’t expect to provide a statement that the City of Sails is no 

longer a definitive word.  These historiographies, these understandings 

of the past evolved dramatically over time. 25 

Q. Don’t you think or don’t you agree that in those circumstances, let’s say 

then that the AIP owed a lot to the “narrative” in Stone’s book, that the 

appropriate tone of a view of it, of the work in the AIP, would be to say: 

“regrettably Stone’s work has been superseded by something and 

therefore it’s important to look at new evidence”, rather than to use the 30 

rhetoric you actually used? 

A. If you actually look at the content of the document, we dealt with each 

paragraph of the AIP and did a critique of that paragraph using the 

literature that was available to us at the time.  That’s what we would be 
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expected to do, not to provide a commentary on the entire literature that 

may or may not have been used to produce a paragraph.   

Q. I think – well, it’s a matter of submission.  So, I’m assuming that you have 

no regrets about the language that you used in the review and you didn’t 

regard Professor Williams’ critique as one that was of concern to you? 5 

A. We deal with the detail of Professor Williams’ critique in our rebuttal 

evidence in some detail. 

Q. Yes I wanted to come to that, that’s at 309.05748.  So this is March 2007, 

so you’re responding to various people including Professor Williams but 

what I was interested in was again the concluding comments, if we go 10 

there to page 5814.  So the first paragraph is in general, one might say 

the general circumstances of the impact of what the Crown contemplates 

on Marutūāhu.  Then paragraph 176 is critical of the decision of the Crown 

to negotiate with Ngāti Whātua without any formal assessment of the 

problem or the impact of that, that sounds like a process point to me.  And 15 

then in paragraph 177, it is said: “the concerns about the quality of AHA, 

the Agreed Historical Account, and the attempt to define customary 

interests in Tāmaki come down to the question of confidentiality”, and 

needed to be an open and public debate which had not occurred until that 

point.  And that is as I read it, those are the key points that are made in 20 

or they’re elaborated on but that’s the key points that are made in the 

concluding comments.  So I read those as process points, do you agree? 

A. Yes they are process points.  We are actually indicating there the kind of 

process that should have been taking place and which I think, as far as 

I’m aware, the Crown has been much more likely to do since which is to 25 

bring parties together and try and negotiate collectively and then come 

down with individuals one, so there’s a kind of a working together through 

things.  This and why we are entitled to comment on this as a process is 

that over the whole history of the relationships between iwi and the 

Crown, those that get in first are often those that create the parameters 30 

that everyone else has to live with.  So this is a major risk in terms of the 

Crown dealing with iwi.  

Q. And I put it to you somewhat similarly before, that if the concern was a 

process one, it would have been relatively straightforward to say, 



2251 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

including as a historian, that the AIP was based on consideration of Ngāti 

Whātua’s views on various matters and hadn’t had regard to the views of 

others and the impact of the AIP on others, are you agreed so far? 

A. I think that’s what we’ve said, yes. 

Q. Well you could’ve said that without the rhetoric couldn’t you, in relation to 5 

the – that is criticised by Professor Williams.  That’s a simple process 

point: “we have important things to say and we haven’t had a chance to 

say them”, it’s as simple as that isn’t it? 

A. I think those needed to be said really, really strongly in the context of what 

was occurring at the time.  We had a Waitangi Tribunal hearing which 10 

kind of helped resolve that, those tensions and as I said before, historians 

are drawn into conflicts along with iwi.  What has to be remembered that 

within two years despite the intensity of the conflict that was occurring 

there, we have a Tāmaki Collective being formed which just illustrates the 

extent to which that crisis in 2007 actually generated those aspects of 15 

Māori negotiating and coming to arrangements and deals which I think is 

fundamental to tikanga.  So I would, I regret feeling that I had at that time 

to use such strong language and, as I’ve said before, I have not done 

elsewhere.  Because the process had been responsible for what was a 

mess. 20 

Q. You’d agree that that paraphrase of the problem as I put it, the process 

problem, could easily have been put by counsel? 

A. I’m sure it was. 

Q. But as an historian you felt the need to add to that or repeat it? 

A. Because there were major historical implications that applied to the 25 

production and use of the historical evidence in such things, yes. 

Q. But that is simply the point that we have important things to say, isn’t it?  

That’s the process point, we have important things to say, we haven’t had 

the chance to say them, you, the Crown, haven’t listened to them? 

MR MAJUREY ADDRESSES THE COURT (16:31:07) 30 

THE COURT:   

Let’s see what the answer is to this question. 
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CROSS-EXAMINATION CONTINUES:  MR HODDER 

A. Sorry, you’ll have to repeat that. 

Q. Well there were –   

A. We had things to say.  I mean, yes, we could do a paragraph saying we 

have to say you haven’t listened to us.  Usually we would write slightly 5 

more than that which we have done here. 

Q. If we go to 309.05822.  So this appears to be a summary given probably 

on the day you gave oral evidence to the Tribunal, does that sound right, 

it’s quite short, it’s only about – 

A. I haven’t looked at it since then, no. 10 

Q. It’s three pages long.  Do you recall whether you prepared a short oral 

statement for when you gave evidence? 

A. Oh, yes, that will obviously be it.  

Q. I won’t take time on it but if it’s about process that again doesn’t surprise 

you because you were comfortable in providing material to the Tribunal 15 

about process? 

A. In that instance. 

Q. Now you said that you were cross-examined, or somebody said you were 

cross-examined – 

A. Yes. 20 

Q. – in the Tribunal.  That hearing lasted three days, four days? 

A. I can’t remember. 

Q. Were you cross-examined by Ngāti Whātua Ōrākei? 

A. Yes. 

Q. Their evidence somewhere in this is they got 30 minutes of 25 

cross-examination time.  How much of that was directed to you? 

A. I recall a substantial period of cross-examination in my memory.  Maybe 

I’m overstating it but it was a substantial period of cross-examination I 

thought at the time.  And I have appeared in other, you know, Tribunal 

hearings where I’ve had substantial stuff.  I’d be very surprised if it was 30 

only 30 minutes. 

Q. Well, I wasn’t there but the extracts from the Tribunal’s report suggests 

that you were cross-examined by the Crown, possibly at some length, I 

don’t know that. 
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A. No, no, I was definitely cross-examined at some length by Mr Wackrow. 

Q. Well that remains to be pursued.   

A. I distinctly remember his last question. 

Q. So the reason that we’ve been going through this and which is no doubt 

unattractive to some behind me is this, and I just want to put these 5 

propositions to you.  The first proposition is the material we’ve just been 

going through suggests that you were expressing as an expert historian 

strong and indeed combative views in providing your opinion evidence, 

agreed? 

A. Yes. 10 

Q. That you were emphatically and sustainedly critical of Ngāti Whātua’s 

views as recorded in the AIP? 

A. No.  I was critical of the AIP. 

Q. To the extent they recorded Ngāti Whātua Ōrākei’s views you were 

emphatically and sustainedly critical of them, agreed? 15 

A. I was critical of the way that Ngāti Whātua’s history was recorded as an 

exclusive history in the AIP. 

Q. You were also emphatically and sustainedly critical of the Crown’s 

processes, agreed? 

A. Yes. 20 

Q. And in all this you were being retained by Marutūāhu to assist their ends, 

agree? 

A. Yes. 

Q. And finally, and I don’t expect you to agree with this, but I suggest you 

were an aggressive and able advocate for Marutūāhu in your capacity in 25 

this Waitangi Tribunal proceeding? 

A. Sorry, an aggressive? 

Q. An aggressive and able advocate. 

A. I’ll appreciate the able.   

Q. Thought you might. 30 

A. I will say that I was more aggressive than I had been in any other 

circumstances given the situation that all of the other iwi, not just 

Marutūāhu, had in having six weeks to respond to an AIP that had been 
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developed in three years in private which disregarded all of the other 

histories that had been undertaken. 

Q. Well, it tempts me to go back in a circle but we won’t – 

A. Would I be, sorry, to answer the question, would I be that hostile today?  

Probably not.  But then again I now know that the outcome was a 5 

satisfactory outcome. 

Q. Just bring up 319.12210, it should be the Tribunal’s report, and go to 122 

– it’s an embarrassing moment where one’s handwriting defeats one 

notwithstanding that it’s impeccable handwriting.  Page 12264 and just 

the bottom right-hand corner the Tribunal says: “As we often said in the 10 

interlocutory stages of this inquiry, we are not inquiring into whether the 

Crown’s assessment of Ngāti Whātua Ōrākei’s claims in Tāmaki 

Makaurau was correct.  We are in no position to express an opinion on 

that question because we have not conducted an historical inquiry.”  Is 

that your understanding of what the Tribunal report was about? 15 

A. Yes. 

Q. In your evidence you have a series of appendices headed “Tāmaki 

blocks” and we’re at page 202.01165.  Now, you recall those.  Were these 

produced for this brief or were they adopted from some earlier work? 

A. They’re really they’re adopted from the Cross Currents Report. 20 

Q. And that work, was that undertaken by one of the team as opposed to 

you? 

A. Bit of both. 

Q. It’s not the most exciting part of the report. 

A. Well, that’s why it’s an appendix.  Block histories are unfortunately the 25 

bread and butter of the Waitangi Tribunal.  They’re also not very exciting. 

Q. It’s also, isn’t it, usual for an academic team for somebody to pull rank 

and discover they’ve got important things to do while the junior members 

do the appendix? 

A. Oh, no, I wish that that were the case.  Some of these issues within these 30 

blocks are actually extremely interesting, particularly when we get to 

blocks like Fairburn.  No, unfortunately I have particular interest in some 

of these but not in others. 

1640 
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Q. Right I should probably asked you this when I was talking about this a 

while ago, so Dr Young clearly contributed materially to the earlier work 

on which this brief is based, correct? 

A. Very much so. 

Q. I don’t think we’ve seen an acknowledgement in this brief of that work but 5 

I take it that you would acknowledge that now? 

A. I certainly acknowledge that now. 

Q. Just going back to where I was before, is it right to say that a substantial 

but perhaps not majority proportion of this work could be attributed to 

him? 10 

A. Of the block histories? 

Q. Sorry? 

A. Of the block histories here? 

Q. Of the whole thing? 

A. Yes, a substantial amount. 15 

Q. And do I take it that you and he agreed on the issues that are traversed 

in this report? 

A. Yeah.  Oh sorry, this report? 

Q. The evidence? 

A. That was presented today? 20 

Q. Yeah? 

A. No, not at all.  I’ve had no contact with Dr Young on this at all. 

Q. Are there issues in here that weren’t touched on in your earlier work? 

A. Yes, certainly the exposition of those 1820s and 30s stuff, all the material 

on Fenton, on the development of ideas of custom and the Crown’s work 25 

on custom, all of that is certainly new and certainly done by me – oh sorry, 

done by me, I had some assistance on the 1820s and 1830s. 

Q. So the critique of the Fenton judgment wasn’t something that had been 

done from the earlier work? 

A. Much of that critique had been done of the actual content of the decision 30 

and the use of the evidence from those decisions, but the placing Fenton 

in a larger context of the alienation of Māori land and the processes for 

that is something that I’ve done for this report, yes. 
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Q. Insofar as this is a review of transactions taking place at page 202.01166, 

you have a map which explains what the north Waitematā area is.  And 

my assumption is that none of this has anything to do with the area we’re 

concerned with in this case, is that right? 

A. Some of the North Shore stuff is getting pretty close and certainly in terms 5 

of the AIP, the North Shore stuff is really important but no we haven’t 

really looked at the North Shore at all in this or the Gulf islands.  So you’re 

right, this is by way of background – I mean there’s a big debate about 

should we have put these in or not but unfortunately there were several 

blocks that did have to be put in, so it seemed sensible to put the lot in. 10 

Q. And then the south Waitematā section starts on page 01205 and just 

turning to page 1208, there’s a map.  I’m aware that there’s some criticism 

of maps in this case but in any event, this looks like a map of the south 

Waitematā as are describing it and using it for the purposes of these 

appendices, is that correct? 15 

A. Parts of it yes. 

Q. Parts of it? 

A. Well they consist of – I’m looking at, well just at the map, above paragraph 

904, is that the one? 

Q. That’s right but perhaps I’ll rephrase the question.  Is there more to the 20 

south Waitematā area that you discuss than what is shown on this map? 

A. Well there are other – those are only dealing with two alienations, two 

forms of alienation or land claims and the Kohimarama block, those that 

were – these are blocks that specifically included Marutūāhu or Ngāi Tai 

interests. 25 

Q. Right well I think I understand that but let me try asking the same question 

a slightly clearer way.  Are there areas outside this map that you discuss 

in terms of being south Waitematā for the purposes of this evidence? 

A. On this block, block evidence?  I couldn’t – 

Q. No I’m talking about the boundaries of the map.   30 

A. Yeah and the boundaries of the map, beyond the boundaries of the map, 

yes there are other blocks that are covered in this evidence beyond the 

boundaries that are south Waitematā.   
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Q. All right because I rather took from the name of the map that this was the 

south Waitematā area but it’s bigger than that, is that right? 

A. Yeah well this is only dealing with really old land claims.  I mean that’s 

not all of that, the Tāmaki block is 82,000 acres, it’s a huge block so we 

haven’t included all of that there at all. 5 

Q. And the part that this case is concerned with then is really only on the left-

hand half of the page, correct?  To the left of the red and red Kohimarama 

and the yellow Otahuhu and Waipuna blocks? 

A. Largely, yes.  But the evidence that, the boundary evidence that Ngāti 

Whātua rely on, goes through to the Tāmaki River. 10 

Q. I’m not quite sure I understand that answer.  You understand this case 

involves the land that is effectively to the left of the red and yellow blocks, 

that I just identified? 

A. The land of the right of first refusal? 

Q. Yes? 15 

A. Yes. 

Q. So it excludes the Kohimarama block and the Otahuhu and Waipuna 

block? 

A. Yes. 

Q. Among other things, there is a discussion by you in here of sales of 20 

various kinds, including sales by Tainui iwi.  You recall that, no doubt? 

A. We’re talking about which particular sales? 

Q. And I think you cite the work of Alemann, if that’s the right pronunciation. 

A. Mmm, Maurice. 

Q. Whose thesis was focused on these transactions in some detail? 25 

A. Yeah, it’s a thesis that was quite early in the piece but Grant did most of 

that block work, Maurice died soon after it I think too, so didn’t have any 

capacity to contribute to any of this.  It’s really a kind of block history, so 

it does that boring stuff that you were commenting about before. 

Q. Yes.  So did, as you recall it, was there a reliance on Alemann or was 30 

there a going back to the original sources? 

A. Oh no, definitely went back to original sources, I’m pretty sure of that. 

Q. The reason I ask is if we go to page 01248, you’ll see that at paragraph 

1015 just above the bullet points, it says: “the transactions in this area 
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were signed by individuals who were affiliated with Ngaoho and Waiohua, 

who Alemann states were the original people of Tāmaki and affiliated to 

Waikato.”  And this is in the context of Ngāti Tamaoho, land in One Tree 

Hill district. 

A. Mmm. 5 

Q. So I had taken it that Alemann was being cited as authority for various 

aspects of this but is that not the case? 

A. Yeah not for the actual transactions.  He’s locating – and then there is 

other evidence for that, of them kind of being, of having interests in the 

area but then you’ve got those interests being overlaid by people like 10 

Ngāti Manuta coming in over the top.   

Q. And you’re aware that the approach that Ngāti Whātua Ōrākei takes is 

that Ngāti Mahuta or whomever Te Wherowhero and the Tainui 

connections arrived by way of tuku in the specific areas? 

A. Yes. 15 

Q. Is that a matter you dispute? 

1650 

A. No, I have not studied those transactions, you just have to look at the 

extent to which Ngāti Whātua are a tribe in the Manukau and then by 

1868, they’re entirely located at Ōrākei and much of that area that had 20 

been their major area of residence right up to 1941 – 1841, is substantially 

in Waikato hands.  Now I have not studied how that occurs but the reality 

is is that Waikato have become a really big deal in the Manukau on places 

that were fundamentally Ngāti Whātua places in 1820 and in the early 

1840s, but had been shifted and shifted north through a series of land 25 

sales and through those tuku with Waikato.  But I have not examined the 

– I can only look at the outcome, I haven’t looked at the actual 

transactions and tried to understand them in any context at all. 

Q. If we could bring up 303.01766.  So this is the Alemann paper, I hope, 

yep.  And can we go to page 01903.  Perhaps go a few pages over just 30 

to page 119.  Thank you go down, go to the top of the page please, thanks 

stop.  So there are a series of sales that Alemann records in the pages 

prior to this which we can go to if we need to but, and then he moves on 

to talk about the Ngāti Tamaoho Waikato land and One Tree Hill district 
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which is what we were looking at in your paper.  But what Alemann’s 

comment is in the third paragraph is that: “all the transactions described 

up to here were either signed by Te Kawau – who had the mana whenua 

over the land – or with permission from him, the transactions within this 

triangle were signed by individuals who could trace their ancestry to 5 

Ngaoho/Waiohua – the original people of Tamaki – but more affiliated to 

Waikato.”  So this is the reference we just looked at you make and as I 

understand it, he’s talking about in particular the fact that there are any 

number of these transactions which record that consent had been given 

by either Te Kawau or one of the other Ngāti Whātua rangatira at the time, 10 

do you recall those? 

A. Recall what sorry? 

Q. That there was explicit consent from those Ngāti Whātua rangatira to 

these transactions? 

A. That’s a little challenged by the account of the Protector I think or 15 

Subprotector – 

THE COURT:   

Q. Professor Belgrave, I can’t hear you. 

A. Sorry.  That is a little challenged by the account that we have in the report 

where witnessed intense conflict going on between those iwi about which 20 

parts of the land would be available for sale by the different iwi, an 

agreement is reached.  To say that that agreement is necessarily a 

recognition of the overarching mana of Ngāti Whātua would, I think be a 

bit of a stretch but I do, as I said earlier, that actual agreement and you 

know I stress all the way through that groups come to agreements about 25 

their relationships, other group, you know and then in retrospect they tend 

to see these as a recognition of their own mana, again these different 

narratives come into play.  So there is certainly evidence of substantial 

conflict in the way that hapū were gearing themselves up for the pre-

emption waiver possibilities. 30 
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CROSS-EXAMINATION CONTINUES:  MR HODDER 

Q. Well I think we might just be possibly talking past each other.  What I was 

asking about was that in the actual transaction documents, they include 

an express statement of the kind that is recorded in Alemann’s thesis that 

says explicitly in relation to the particular transaction, that it has the 5 

consent of either Te Kawau or one or more other Ngāti Whātua chiefs 

and I was asking you whether you recall that? 

A. No I don’t recall that. 

Q. You don’t recall that.  Well to the extent that you don’t recall that it 

happened at all? 10 

A. No, I mean that’s consistent with the evidence that an agreement was 

reached over those pieces of land, entirely consistent with that. 

Q. Well it’s a persistent pattern that Alemann is describing, that’s what he’s 

talking about in this page: “all the transactions described up to here were 

either signed by Te Kawau or with permission from him.”  When he says 15 

that, what he’s referring to is a series of transactions that explicitly state 

that it has been permitted by him or on his behalf.  So, are you suggesting 

that’s part of some general agreement? 

A. Yes. 

Q. And that is in contradistinction to the proposition that in fact this simply 20 

recognises the tuku that he has, he personifying Ngāti Whātua Ōrākei has 

the mana whenua and that the Tainui interest is by way of tuku, it’s 

entirely consistent with that isn’t it? 

A. It’s not inconsistent with it but it’s not inconsistent either with the extent 

that that was resolved after an extensive conflict over who did have the 25 

mana to engage in these sales.  It’s a negotiated settlement as well, 

another way of interpreting it. 

Q. And you say that applies to each of these individual sales? 

A. Well the triangle, the piece of land, what I find interesting is that the 

agreement led to them and the text of it and I’m trying to remember what 30 

the text says, it mentioned them actually digging a boundary, digging a 

path on the ground to distinguish those lands that would be sold by 

Whātua and those lands that were sold by Tainui and that description of 

where the line goes corresponds very very closely to the boundaries of 
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the blocks that were included in the pre-emption waiver sales.  So there’s 

a kind of, rings true that there was conflict, that that conflict was resolved 

very explicitly and generally not for individual bits but for a whole area as 

part of that pre-emption waiver material.  I mean we have the sort of a 

correlation between the description of the conflict and its resolution by 5 

drawing a line and the extent to which that line is a genuine boundary of 

sales.   

Q. Just so we’re clear on this, can we go to 347.31783 I think it is.  Right so 

this is the Gazette notice for a sale which you actually refer to in your 

schedule, can we just go up.  So that’s the translation, this is Karanui 10 

number 3 I think it is.  Interesting, Karanui block number 1.  Go down to 

the translation please.  Interesting consideration but more importantly we 

have the consent to the disposal by Kati to whom it belongs by Te Tawa 

which I think Alemann or somebody else suggests is a mistranslation of 

Te Kawau and then Te Keene, another Ngāti Whātua chief.  So I 15 

understand your proposition, at the moment I understand your proposition 

to be that that consent is the subject to some wider-ranging agreement 

reached before that date, is that right? 

A. I’d have to see this block on the ground to see if it fits into that.  There 

was one other transaction earlier than that, no but I really would have to 20 

see that in that context to be able to agree with that.  If it fits into that 

triangle of land that appears in the AIP, you know as a white triangle, then 

it does fit into that overall agreement between the groups, yes. 

 

KARAKIA WHAKAMUTUNGA 25 

COURT ADJOURNS: 4.59 PM 
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COURT RESUMES ON TUESDAY 30 MARCH 2021 AT 10.01 AM 

KARAKIA TĪMATANGA  

MICHAEL PETER BELGRAVE (RE-AFFIRMED) 

CROSS-EXAMINATION CONTINUES:  MR HODDER 

Q. Yesterday when we finished we were talking about land sales in the 5 

1840s, in part I’d been discussing some of your evidence and I’d 

mentioned the Alemann thesis from 1992, you’ll recall of that I’m sure? 

A. Yes. 

Q. Thank you.  So if we can bring up the Alemann thesis, 303.01766.  And I 

take it from our discussion yesterday that you’re familiar with this work? 10 

A. It’s a long, long time since I’ve read it but, yes, I’m familiar with it. 

Q. So if we go to page 303.01888, it’s a section dealing with Central 

Auckland, and if we go on to page 1897 we get to the Crown purchases, 

and I think you use the same title, don’t you, Mataharehare, Opou and 

Whau? 15 

A. Yes. 

Q. And then on page 1899 we get to the second purchase, we’re carrying on 

in a purchase, and again I’m just range-finding for us, and then on to 

page 1900 the third purchase Waitematā to Manukau.  And what we got 

to I think yesterday was I was touching on the pre-emption purchases and 20 

they start at 1905 and then there’s a list of these purchases which starts 

at page 1906, I’m just doing this so we identify the structure the way this 

works, and so for example on 1908 a series of purchases.  And just going 

back up to the fourth one, that’s a William Hart purchase, the vendor is 

described as Wiremu Hopihona or William Hobson, think he expressed 25 

consent to Te Tawa (Te Kawau) and we talked about some of that 

yesterday.  And then if we carry on we get to page 1910 and there’s a 

new topic, 1910, which again we – go up please, thank you – the topic 

heading there is “Ngāti Tamaoho (Waikato) land in the One Tree Hill 

district”, and this is a discussion of a piece of land in the shape of the 30 

triangle but I think it’s where we got to yesterday. 
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A. Mmm. 

Q. Right, thank you.  And I’d made the point that we see in that third 

paragraph where the transactions describe up to this point were either 

signed by Te Kawau or with permission from him, the transactions within 

this triangle were signed by individuals who could trace their ancestry to 5 

Ngaoho Waiohua, and that was the passage that you cited in your own 

text at I think 1015. 

A. Yeah. 

Q. Thank you. 

A. I mean I’m remembering, I can’t be very specific I’m afraid in my memory 10 

on that. 

Q. Well that’s fine but one that I just wanted to explore to a very limited extent 

just to make sure I’m not understanding it for (inaudible 10:07:34) 

purposes.  So going back to the professor’s main brief it’s 202.00853 and 

it’s at page 1248, thank you, and so this, as I understood it, this paragraph 15 

1015 I just mentioned, this is covering essentially the same ground as 

Alemann was covering in the section I just was at, correct? 

A. Yes. 

Q. And your 1015 says that the transactions were signed by individuals who 

were affiliated with Ngaoho and Waiohua citing Alemann then you list a 20 

series of purchases.  And then am I to understand that the way you’ve set 

this out all these purchases were made by in effect Waikato-Tainui 

affiliated parties, sorry all these sales were made by Waikato-Tainui 

affiliated parties? 

A. I’d have to say I’m assuming so.  I would have to go back to the detail to 25 

be really clear.  But, yeah. 

Q. Well just to tidy that up, there are a couple that aren’t. 

A. Yeah.   

Q. If we go to page 1252, top of the page, those last two, the bottom one, as 

it says, the vendors are cited as well-known Ngāti Whātua rangatira and 30 

then the one above is the one we talked about yesterday and we went to 

the Gazette notice, that’s the Karanui number 1 transaction that had the 

consent of Te Kawau on it, recorded on it. 

A. Yeah. 
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1010 

Q. And it’s just getting where I’m trying to get to.  So as I understand it, your 

response to me yesterday was in terms of the reason that those consents 

were there and as they’re noted by Alemann in this whole section about 

Central Auckland was because of some pre-existing arrangement 5 

between Waikato-Tainui and Ngāti Whātua, is that right? 

A. I point out that the line that is drawn that is a boundary for more than one 

of these transactions is an agreed boundary that is placed upon the 

ground prior to the pre-emption waivers, even you know becoming 

available and yet the way that these fit on the ground is entirely consistent 10 

with that agreement.  That was my feeling from looking at it. 

Q. Right but I’m just trying to identify if we can where we find the detail of 

that agreement, can you help us? 

A. Sorry? 

Q. Where can we find the detail of that agreement? 15 

A. In the document you showed me yesterday, the – sorry I’d have to… 

Q. I showed you quite a few documents yesterday – 

A. Yeah yeah, no the one you showed me, you showed me with the printing, 

printed deed and translation. 

Q. Is that the Gazette notice? 20 

A. You gave me a, one of the – I mean there are old land claim deeds, there 

are Crown purchase deeds, there are – and I’m trying to remember 

exactly where the pre-emption waiver ones are. 

Q. Let’s see if we’re talking about the same thing, so if we pick up 347.31783.  

I’m not sure this is what you’re talking about, is this the document you’re 25 

talking about? 

A. Yep. 

Q. And so if we go to the bottom of that, that was where I was drawing your 

attention to just, thank you, the sale to William Hart and then the reference 

at the bottom to the disposal by Kāti.  And so this is a document you’re 30 

referring to just 30 seconds ago? 

A. Yep, yep. 

Q. So I was – 

A. This is Henry Hanson Turton’s. 
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Q. So what I was interested in is whether this was some more wider 

agreement that exists in some recorded form or evidence between Ngāti 

Whātua Ōrākei or Te Kawau, whichever way you want to do it, on the 

other hand and Waikato-Tainui or Ngāti Tamaoho on the other.  So this 

is a specific transaction to which there is a specific consent but I’d 5 

understood your evidence to say there was an underlying general 

agreement – 

A. Yeah. 

Q. – and I was just trying to find detail about the underlying general 

agreement.  This, I think you were saying, is a reflection of it but it isn’t it 10 

itself, is it? 

A. There’s a point that I – I mean this is, I have to admit, new to me, these 

things, I haven’t looked at these sorts of phrases and I don’t understand 

– I as yet don’t know how general they are in these sorts of discussions.  

If they are more common in these transactions and I didn’t look at them 15 

overnight, then I would actually see the hand of George Clarke in them 

because Clarke is supposed to sign these off as Protector still and 

Clarke’s view on customary interests in this area, which exists in that very 

early period where he tends to actually acknowledge – I mean he has this 

belief that – 20 

Q. Sorry just hold on. 

A. Sorry. 

Q. I know you know this – 

A. So what I’m sayings is – 

Q. – but I didn’t ask you about Clarke, I simply asked you about a pre-existing 25 

agreement and whether you had any details of it.  I think the answer is 

you don’t – 

A. No. 

Q. – but there are a series of matters that you might base something on but 

my specific question is about whether we can find something in the record 30 

about it and I don’t for my purposes – 

A. The records are extremely, extremely vague. 

Q. I understand that but that just answers my question for my purposes, 

thank you.  So, there’s a series of maps in your, going back to your 
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evidence which are around about page 202.01231.  So that’s the first of 

the maps and if I understand this map, the dots recognise pre-emption 

waiver purchases where Marutūāhu iwi customary land interests in 

Auckland were recognised by the Crown, is that correct? 

A. Yep. 5 

Q. And there’s a cluster down Papakura and Drury way and then there’s a 

very small area at Kawarahi? 

A. Yep. 

Q. But the inference I take from the rest of it is that there was no such 

recognition anywhere west of the Kawarahi shaded or dotted space? 10 

A. No, Marutūāhu were not substantially involved in these or not involved in 

these, other than that. 

Q. And the same thing when we get to, going back to page 1216.  There’s 

the south Waitematā Crown purchases and the red as I understand it, 

although it looks like there might be two reds or dots okay, well the red is 15 

indicating Crown purchases where Marutūāhu iwi customary land 

interests were recognised by the Crown.  The next one is supposed to 

show dots but I’m actually struggling to see dots in terms of reserves.  

A. Oh it’s just identifying where reserves from those blocks were.   

Q. Ah okay, Karaka. 20 

A. Which is largely non-existent. 

Q. No no, Karaka has a reserve, a very small reserve which – 

A. There is a reserve made at Tāmaki but it’s for Ngāi Tai, so that’s the 

difference between this map and the one in the 2006 report. 

Q. But in any event, the Crown’s not recognising anything from Marutūāhu 25 

at this point? 

A. Yes. 

Q. And if we go back to the map at 1208, that’s just effectively expanding 

one part of the map that we were looking at before, isn’t it?  Actually no 

it’s not, it’s going to the next bit. 30 

A. Well it’s, that’s the old land claims in Kohimarama, so – 

Q. Yeah it’s the land purchase. 

A. – Tāmaki is both an old land claim and then a series of Crown purchasing 

of interests in the early 1850s.  



2267 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

Q. Yep, just while we’re on that map, I didn’t notice this yesterday and I 

meant to, I’m not sure whether you’ve followed the question of the 

kawenata between Ngāti Pāoa and Ngāti Whātua of recent times, 2017 

as I recall it? 

A. Sorry? 5 

Q. Have you been, have you any knowledge of the kawenata between Ngāti 

Pāoa and Ngāti Whātua Ōrākei in about 2017? 

A. No. 

Q. All right then I won’t pursue that question and you do say in your evidence 

and this is at page, it starts on page 963 at paragraph 323.  So 10 

paragraph 323 at the bottom and this is under the general heading just 

above of “Tāmaki Crown purchases” which you’ll see above 321 and then 

the last sentence of 323 is: “by 1843, the absence of anybody but Ngāti 

Whātua would change with the assertion of Waikato interests, it would 

take much longer for other iwi with interests in the larger Auckland area 15 

to even be noticed by the Crown.”  And so by “other iwi with intensive 

supervision in the larger Auckland area”, you obviously mean Marutūāhu 

and perhaps Ngāi Tai? 

A. Sorry, I’m not talking about Marutūāhu in that instance.  Well except in 

the Fairburn, yes in the Fairburn context very much so.  In other places, 20 

particularly in the northern block, whose name escapes me, there were a 

large number of other – you know you showed the map yesterday and 

there’s a whole series of other iwi interests that come back through the 

1840s and assert interests and are still doing so through the Native Land 

Court later.   25 

Q. Okay well the point I was just trying to establish is I take, I had taken that 

sentence to indicate that around 1840 and in the years immediately 

following, as far as the Crown purchases were concerned, the Crown 

regarded iwi other than Ngāti Whātua and later Waikato-Tainui, all the 

other ones are regarded as invisible for those purposes.  Is that what your 30 

evidence is? 

A. They tended to, I’m not saying that’s a universal response but in the early 

1840s, the big units do really have a greater say in their dealings with the 

Crown. 
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1020 

Q. Now if we can go to page 1152, one of the matters that you discuss in 

your evidence is the raupatu by you describe it as Marutūāhu but in 

relation to Waiohua and you recount that, just for range-finding, at about 

the next page, paragraph 778, initially prompted by the killing of Ureia and 5 

then Kahurautao, and then there’s the invasion led by Rautao.  And it’s 

that invasion by Rautao that you spend some time discussing, correct? 

A. Yeah, it’s a key aspect.  I have to say Grant wrote up most of that 

whakapapa history but it’s a key part of the story that relates to 

Marutūāhu’s claims in the Tāmaki area. 10 

Q. And just again for placing this in the structure of your evidence, we go 

back to 1151, this is a concluding part of your evidence – 

A. Mmm. 

Q. – before you to the appendices, section 11.9, which where you’re offering 

the alternative perspective.  And that alternative perspective is effectively, 15 

it almost, well it is the conclusion, it was concluding the substantive part 

of your evidence, isn’t it? 

A. Yes.  I, as a concluding perspective it’s still a way of understanding, I 

wouldn’t argue that it’s a definitive, it’s just a way of trying to do what you 

asked about yesterday to try and work out how these – both positions are 20 

to some extent compatible with each other. 

Q. Sure.  And that’s what you say at 777 which is on page 1153, that the 

traditions exist first and foremost in their own right, nice phrase, historical 

signatures drawn across the landscape, I thought that was a nice piece 

of prose.  Attempts to reconcile them, you then go on to say, are useful 25 

but only if weaknesses in one are not used to strengthen another.  And 

then, what follows is a synchronous narrative, which I confess is a new 

phrase on me but my understanding is that it is an attempt to navigate an 

amicable way through the different traditions in a way that doesn’t 

denigrate either, is that a fair way of describing what that phrase might 30 

mean? 

A. I would – yes, yes, but I’m not going to say that it achieves that.  It’s an 

attempt to do that, yes.  

Q. I think it’s a given that it’s an attempt. 
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A. It too has its limitations. 

Q. Thank you.  And my current understanding, in this whole section, 9.1, 

where you’re dealing with the alternative perspective, you are essentially 

bringing together the material that’s found in the Ōrākei minute books? 

A. Substantially it rests on what’s in the Ōrākei minute books. 5 

Q. Yes.  And I just wanted to check one semantic point.  So in various places 

and so 778 talks about traditions but you talk about evidence in most of 

these paragraphs, in the evidence or witnesses, and I’m assuming that 

the evidence or witnesses ties back to what we find in the Ōrākei minute 

books? 10 

A. Yes. 

Q. And so far as you refer to traditions, I’m also understanding that you’re 

referring to the traditions as told by the people whose evidence was 

recorded in the Ōrākei minute books? 

A. Yes. 15 

Q. And then there’s a timing issue that you pick up at I think it’s 

paragraph 780 that it looks as if, in a way that there might be kind of – 

might be not too disputatious, that Rautao’s expedition was sometime 

before Te Taoū’s expedition into the Waiohua territory? 

A. That’s a kind of thought there that is there. 20 

Q. Let us go if we could please to 340.27197 and, no, I’m not going to take 

us through this paragraph by paragraph but you may recognise this as it 

explains at the top it’s an account by Paora Tūhaere and as I understand 

it effectively recorded by George Graham, you’re familiar with this? 

A. Um…   25 

Q. To some degree? 

A. I’m aware of it.  I can’t remember that I have read it in detail.  If I have, it’s 

a long time ago. 

Q. Sure.  So I think it’s dated 1881.  So if we go to 27207, so this is – and go 

to the top please, thank you – so this is a chronological table which I 30 

confess I haven’t studied in detail the whole of that document either but 

my understanding is that this is drawn by Graham – if we go back one 

step – my understanding is that Graham spent quite a lot of time Tūhaere, 

that’s your understanding as well? 
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A. Mmm, among others.  

Q. Yes, agree.  And that what we find in the fourth item and the fifth item, the 

murder of Kahurautao and party by Waiohua and then Tāmaki invaded 

by Kahu’s people in revenge 1630 to 1640, that I understand is what 

you’re referring to in the expedition by Rautao? 5 

A. Yes.  I have to admit that it was Grant who actually did the location of this 

material.  This is a fascinating example of turning whakapapa into history 

which is in itself something I’ve spent quite a lot of time in this report 

talking about. 

Q. Yes, sure, and I am sure that you would say this is a fraught exercise. 10 

A. Mmm. 

Q. Nevertheless to the extent that’s right, it would be supportive of your 

proposition in your paragraph 780 that it looks as though there might be 

a gap to the extent there was that expedition before the Waiohua 

confronted Te Taoū’s expedition a little later in the piece? 15 

A. That’s the general assumption that comes through that evidence. 

Q. And just going back to the synchronous narrative, the attempt at the 

synchronous narrative, that this section is dealing, I’m right to understand, 

aren’t I, that it’s appropriately expressed with qualifications and 

reservations but as I understood it what you were doing is offering the 20 

Court a way of looking at this which doesn’t involve making a choice 

between the two conflicting, what may be confliction versions of these 

matters, is that sort of a – 

A. I think it tries, it tries to find as much agreement as we can between those 

things. 25 

Q. Yes, okay.  Thank you.  That takes me then to your suggestion, perhaps 

also in the same vein, that, and I’m here at your paragraph 333 I think, 

yes, so this is the end of your section on Matahare, Opou and Whau, and 

I thought you captured one of the themes of the evidence in your last 

sentence at 333, that is as you are advancing matters: “Ngāti Whātua saw 30 

this area,” that is say in effect Central Auckland, “As their territory, while 

Marutūāhu regarded Ngāti Whātua’s right to be there as through their 

mana.” 
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A. Yes, yes.  That mana meant that Ngāti Whatua had to acknowledge that 

there were interests, certainly come back to that term interests, with 

Marutūāhu in that area, yes. 

1030 

Q. Well I must say I had understood that what was being conveyed was that 5 

Marutūāhu regarded Ngāti Whātua’s right to be there as through their 

mana and they had mana based on, for example, Rautao’s raupatu and 

that was followed in due course by Kahukoti’s permission and that those 

two things all added up to the way in which Marutūāhu saw Ngāti 

Whātua’s right to be there as being through Marutūāhu’s mana, is that 10 

correct? 

A. Well that’s an argument that is used repeatedly by Marutūāhu, yes. 

Q. And all that, the way in which that’s discussed and it’s discussed in some 

detail by you if we go to page 1081 and to paragraph 616.  And there’s a 

discussion that goes on to about paragraph 631 as I read it, and my 15 

understanding is that this is an outline of that argument, that is to say that 

there was permission granted by Kahukoti which is what explains Ngāti 

Whātua Ōrākei’s presence around Ōrākei, that’s the purpose of this part 

of the evidence as I understand it, am I right? 

A. That meeting between the two rangatira is a key part of both iwis’ 20 

understanding of the return, yes. 

Q. Sure and you’re drawing on the Ōrākei minute books, materials, to outline 

the view that Marutūāhu took about it and I think you record in a couple 

of places and it was rejected by Ngāti Whātua Ōrākei’s witnesses? 

A. Yeah there are two distinct interpretations of the same meeting and so 25 

it’s a very rare example of that occurring in these two histories, that’s 

much more common in most other histories, neighbouring histories. 

Q. Not long after the time of the permission as Marutūāhu saw it, there was 

another meeting at Ōkahu, wasn’t there, the peace meeting? 

A. I’m going to have to get, I’m – those meetings – 30 

Q. Well the point is, you may recall this. 

A. Yep. 

Q. The proposition as I understand it or the position as I understand it is that 

that was the first and then there was another one and there may be more 
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than two but there was then another one hosted by Ngāti Whātua at 

Ōkahu, is that your understanding? 

A. Yes I’m going to have to remind myself or what actually happened is not 

at my memory. 

Q. Well let me perhaps, a convenient place to conclude on this if we go back 5 

to, particularly on that topic, is to go back to page 1149, where you have 

a summary of this.  The first part talks about that second meeting that you 

can see that on the page we’re looking at now.  Your comment was that: 

“a return to Ōrākei was discussed or suggested, a degree of uncertainty.  

However both sides will interpret the even in their own perspectives”, 10 

which seems to be where we get to in the end of the evidence that you’ve 

traversed, is that correct? 

A. Sorry I – you just have to repeat that last bit, I was still reading. 

Q. Sure.  Sorry I was reading your own prose which says: “both sides will 

interpret the event in their own perspectives.” 15 

A. Yep. 

Q. “Ngāti Pāoa is granting permission to occupy the land and Ngāti Whātua 

is asserting their right to do so.” 

A. Yeah. 

Q. And that’s effectively where we get to at the end of your evidence, as I 20 

understand it? 

A. Yeah. 

Q. In the absence of that point, the narrative for Marutūāhu gets more 

complicated, doesn’t it, if in fact the balance of evidence is found to be in 

favour of the Ngāti Whātua version of that particular issue, then at that 25 

point the Ngāti Pāoa or Marutūāhu argument (inaudible 10:34:21)? 

A. Sorry I don’t understand the question. 

Q. So we’re talking about your sentence here and in a sense it presents 

there’s a balance and part of a synchronous narrative, on the one hand 

Ngāti Pāoa witnesses said there was a grant of permission, on the other 30 

hand Ngāti Whātua said: “no there wasn’t, we have a right to be here”, 

and you’ve been setting out in this section 9.1 of your evidence what you 

call the attempt to create a synchronous narrative and what I was putting 

to you was that insofar as there is the Ngāti Pāoa or Marutūāhu narrative, 
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that narrative gets hard if you can’t use as one of the building blocks this 

permission? 

A. Why? 

Q. Because if there is no permission, then it becomes clear-cut that Ngāti 

Whātua had a right which isn’t undermined by anything that Marutūāhu 5 

can assert? 

A. Sorry I still don’t understand your line of questioning, I’m really, really 

genuinely lost here. 

Q. Right, well I’m – 

A. Both iwi – I mean this by the way is an interpretation that’s presented in 10 

1868, so it represents a situation where at that point in 1868, Ngāti 

Whātua clearly have the upper hand, they have possession of the block 

and they were always going to get an award that would keep them with 

possession of the block.  People are remembering back to what 

happened in 1838 and 1839, that’s not necessarily mean that they had 15 

exactly the same understanding at that time but that’s how they are 

representing that meeting and those meetings.  I don’t see significant 

problem in – both sides can continue to have that belief, yes it gets tested 

a few times in the early 1840s but there’s nothing really to test those 

beliefs between the early 1840s and the early 1860s when the newspaper 20 

campaign begins.  I mean, people had too many other things to do at that 

point. 

Q. Well what we’ve established is you didn’t understand my question which 

I think is probably the appropriate point for me to stop and think to myself 

I better do this by way of submissions so you’re spared my third attempt 25 

to try and explain my question.  Let me ask you about your involvement 

with the Hauraki Collective. 

A. Yes. 

Q. You say in your paragraph 13 that you have been providing advice to the 

Hauraki Collective, over what period of time are we talking about you 30 

providing advice to them? 

A. Oh it began sometime in the beginning of the century, when the, where I 

was asked to provide, we were asked to provide research for the Hauraki 

inquiry. 
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Q. Right and you were asked to provide that research on behalf of Hauraki 

iwi? 

A. On behalf of Marutūāhu. 

Q. And does that role continue, you’re still advising the Hauraki Collective? 

A. You’ve got all my – I mean apart from being involved in various historical 5 

account negotiations, we were involved in the original report, the report 

that you got in 2006, the 2007 Tribunal inquiry and involved in the Treaty 

negotiations, you’ve already brought up a document on that.  And that 

involved also other iwi that weren’t directly Marutūāhu. 

Q. I imagine you have some awareness of the Hauraki settlement over 10 

claims, overlapping claims inquiry? 

A. I haven’t followed any of that I’m afraid, it’s, you don’t – no I haven’t. 

Q.  You appreciate that the underlying issue there raised by the Hauraki iwi 

was inappropriate redress being granted in their rohe to other iwi? 

A. Sorry you’re saying Ngāti Whātua. 15 

Q. Did you point that the underlying issue there was that sorry Tauranga iwi 

were expressing concern that redress was being grated in their rohe to 

other iwi? 

A. I was aware of that, yes. 

Q. And in particular to Marutūāhu? 20 

A. Yes. 

Q. All right but you haven’t been involved in that exercise? 

A. I haven’t been involved in any of that whatsoever, no. 

Q. Just briefly but in, I think you may have mentioned, you may even cite 

Paul Monin’s book on Hauraki? 25 

A. Yes. 

Q. This is My Place, and I confess I’ve only looked at bits of it.  But one bit 

of it that struck me was the proposition that there was serious conflict 

between Ngāti Pāoa and Ngāti Maru in about 1820? 

A. There is conflict going on at that time. 30 

Q. You refer to that I think in your brief as being warfare at paragraph 204.  

It sounds like it was a fairly serious conflict? 
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A. I couldn’t tell you what the details of that conflict was.  Warefare might be 

going too far, I don’t know.  But certainly there was conflict of a 

significant – 

1040 

Q. Monin suggests that Ngāti Maru were close to being annihilated and were 5 

terrorised at this time, you may recall that from the book? 

A. No, I don’t recall that from the book. 

Q. Well, we’ll come back in submissions to that but, for the record, it’s at 

page 50.  You also make some reference to the unity of Marutūāhu as 

the collective and as the confederation throughout the period we’re 10 

concerned with and you’ll appreciate there’s nothing but disjunct between 

what I’ve just been asking about and the proposition that there was unity 

insisted on as between the various iwi of Marutūāhu.  Now you’re giving 

evidence on behalf of the Marutūāhu Collective, correct? 

A. In this case, yeah. 15 

Q. And not on behalf of any one of those? 

A. No. 

Q. So to the extent that there might be a different view about the strength of 

that collective for from example some within Ngāti Pāoa, that hasn’t been 

a matter you’ve had to consider? 20 

A. It hasn’t been something I’d consider but, as I’ve said before, they are a 

group of iwi who act independently, who are often in conflict with each 

other but also act in concert, and I would find it very difficult to define on 

what basis they come together.  Obviously if they’re threatened from 

outside they tend to come together but I’ve also identified that they had 25 

quite divided views on things like the Treaty of Waitangi for instance, on 

goldfields opening up, on the Kīngitanga.  So it’s a complex set of 

relationships but there is also strong evidence going back right into this 

period that there is something called, which is described as a 

confederation where they come together and act in unity.  And there also 30 

is that sense of the others being there with each other but I mean, you 

know, it is, yeah, like most of these relationships.  I mean the irony is in 

1820 Ngāti Whātua and those people at Mokoia are getting on extremely 

well with each other while there is conflict within Marutūāhu. 
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MR MAHUIKA ADDRESSES THE COURT (10:42:24) 

CROSS-EXAMINATION:  MR MAHUIKA 

Q. So my friend’s rather stolen my thunder but, first of all, thank you very 

much for your evidence and thank you also for attending court these last 

three days to give evidence.  You’re not an inexperienced witness but it’s 5 

still a gruelling process to go through so that’s where we’re at and this is 

the process that we’re in but it’s important to acknowledge people who 

take the time to do these things.  If I just follow up on the last answer you 

gave, you acknowledge that there’s complexity within Marutūāhu as there 

is with any sort of Māori grouping I suppose? 10 

A. Complexity’s an even more ubiquitous word than context, yes. 

Q. The example, as I was trying to think of an example other than Marutūāhu, 

would be like Te Arawa, so Ngā Pūnamanwa e waru or Te Arawa, you’re 

talking about the eight beating hearts of Te Arawa although you might get 

more hearts than that if you dig deeper? 15 

A. Yeah.  

Q. But that’s an example of a situation where I think like Marutūāhu you act 

together for some purposes and for other purposes you don’t? 

A. Yeah, I hadn’t considered that parallel but I think they’re strong, yes, the 

beating hearts of Te Arawa. 20 

Q. So joined by whakapapa? 

A. Yeah. 

Q. Acting together for common benefit and common cause? 

A. Yep. 

Q. But also which I think you’d agree is a very Māori thing, retaining their 25 

own place and identity within that grouping? 

A. Yes. 

Q. And so I took it from your evidence you focus a lot on Marutūāhu but that’s 

because as I interpreted your evidence it’s dealing with the situation as 

between Marutūāhu as a grouping and Ngāti Whātua, is that a fair 30 

summary of the focus of the evidence? 

A. I think I’d have to say it’s with – I mean we haven’t just dealt with 

Marutūāhu as a confederation, we’ve – 
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Q. No, I understand. 

A. – dealt with the iwi within that.  It just at times because of the European 

records inevitably saying Ngāti Pāoa in many cases, in some cases 

saying Marutūāhu, that it’s difficult to be sure what those terms actually 

mean in practice in these locations. 5 

Q. Yes, and the reason for my question is to just understand the context of 

the evidence because here it’s you have Ngāti Whātua saying that this 

area is theirs exclusively and you’re presenting a Marutūāhu narrative 

rather than focusing on the inner workings of Marutūāhu. 

A. Absolutely, yeah. 10 

Q. And so that would be another topic in and of itself, wouldn’t it, which would 

depend amongst other things on the views of the different participants 

within the Marutūāhu Collective? 

A. Yes. 

Q. And I also take it from your evidence that you’re not denying that the 15 

different components within Marutūāhu have their own, not just their own 

identity but their own geographical place within the collective, so in other 

words their tribal territories? 

A. Yeah.  While recognising that those places can, you know, can cover 

quite a significant geographical area and overlap with other Marutūāhu 20 

groups as well so it’s not just… 

Q. Yes, the comment you made yesterday which I think resonated was that 

you said that whakapapa is something that historians need to be very 

careful with. 

A. Yes. 25 

Q. And this might be one of those situations, particularly given the focus of 

your report. 

A. Yeah. 

Q. Where caution is required? 

A. Yes.  Caution is always required because whakapapa is a living thing.  It 30 

relates to circumstances, it picks on certain things to tell stories that relate 

to new circumstances and new events.  So whakapapa is also not a 

universal thing like, you know, many of the sort of legal principles we’ve 
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been talking about, it is also something that is contested and engaged 

and flexible and fundamental to the survival of Māori into the present. 

Q. And I think as I was saying, so you do need to look at those things and 

understand them and the best informants about that will be those that are 

involved in those relationships? 5 

A. Yes.  One of the things that’s brought people like me very surprisingly as 

I say in this evidence into these things is that people with today’s 

whakapapa have to actually deal with what ancestors said in the past and 

said voluminously to a large extent and that’s why professional historians 

have come in because we can try and deal with the mass of material that’s 10 

available and strongly show those continuities, those continuities of what 

people are saying in the present with what people are saying in the past, 

that’s I think a really important part of what we do.  But also we’ve got to 

actually say well in 1868 this is the circumstances that people were 

confronted with and that meant that the arguments that people were 15 

made need to be understood in the context of what’s happening there.  

So the extent to which it’s possible to actually show continuity between 

those people who are speaking in the present is something that I think 

claimants are being – why people like me were asked to be involved in 

these sorts of things, which is not something I expected at all when I 20 

began with the Tribunal how many decades ago. 

Q. Yes, and so you give a perspective but not the complete picture? 

A. No.  Sorry, yes, I agree. 

1050 

Q. That’s good.  It saved us some questions.  So I only have one more thing, 25 

thank you, Professor Belgrave.  When Mr Tupuhi was giving his evidence, 

and I will try and paraphrase while trying to recollect for a start and then 

sort of paraphrase what he said, he said that when the report was done 

by you for Marutūāhu in the context of the Tribunal hearing in 2006 or 

2007, he came and visited you and asked you about the treatment of 30 

Ngāti Pāoa within the report and I was just going to ask you, do you recall 

that meeting? 

A. I do. 

Q. And can you tell us what your recollection was about it? 
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A. I can’t, unfortunately I can’t actually tell you what that was on about.  I 

would say that the kind of relationships that we had with Marutūāhu 

certainly in the first report that we did in Hauraki, were, you know with all 

of the iwi within Marutūāhu and my understanding is that continued into 

the other report but those things may well be being transposed and you 5 

know just connected my memory. 

Q. And look I mean it wasn’t a long time ago? 

A. Mmm, mmm. 

Q. And my only reason for asking it is that Mr Tupuhi mentioned it and I was 

just wanting to see if you recalled it, that’s all. 10 

A. Yeah I mean we – 

Q. And I’m not raising it as a criticism, just so you understand that, but I just 

in fairness I’m wanting to say do you recall the meeting or what do you 

recall of it, so that’s – if you don’t recall, if you recall the meeting but not 

the contents, that’s fine. 15 

A. I recall the meeting but not what I may have said. 

RE-EXAMINATION:  MR MAJUREY 

Q. On the home straight, Professor. 

A. I’d like to say Mr Mahuika it’s been a pleasure. 

Q. Home straight apart from any questions his Honour may have.  Professor 20 

just working backwards on some of the questions, the exchanges you had 

with my friend Mr Hodder, starting with the Sullivan report that’s been 

discussed by a number of witnesses.  We don’t need to go to it, I think my 

friend held it up, it’s the green report.  What can you tell the Court about 

that report or whatever the right description of it is in terms of what it 25 

represents? 

THE COURT ADDRESSES MR MAJUREY – CLARIFIES SULLIVAN 

REPORT (10:52:37) 

LEGAL DISCUSSION 



2280 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

RE-EXAMINATION CONTINUES:  MR MAJUREY 

Q. I thought you were asked questions around that but maybe I misheard 

“Alemann” from “Sullivan”, so if there wasn’t, I’ll leave it alone.  Oh sorry, 

we’ve got two green reports.  There’s a Sullivan one.  Yeah okay, I was 

taken by the green.  I think that’s green Sir.  We’ll strike that one, saves 5 

us some time.  I think you were referred in relation to that George Graham 

paper and I heard in terms of the Rautao tradition, a reference to the year 

1640 or something like that.  What can you say to the Court in terms of 

the care to be taken in terms of trying to deduce dates from whakapapa? 

A. I think it’s extremely, extremely difficult and therefore such things are 10 

really tentative in the end.  But I’m also very aware that, which is I do write 

that in the report, and this is something that was quite new to my 

understanding of things is looking about Fenton’s role in turning 

whakapapa into history which is about giving a chronology and purpose 

which is actually quite different from Māori understandings the past.  As 15 

my Māori historian colleagues often tell me. 

Q. So going back in time and then coming forward, just to confuse things.  

You’ve obviously covered a lot of territory in the time you’ve been here 

and let’s start with historian comity and you’ll recall the discussions you 

had in relation to Professor Williams, Dr O’Malley et cetera.  In answer to 20 

a question from my friend Ms Coates, Professor Williams said and this is 

at the transcript at page 701, and here’s the quote: “I don’t believe there’s 

any such thing as a neutral commentator.  I don’t believe that anyone can 

be neutral and I don’t actually believe in the term ‘objectivity’ either, so if 

you’re asking my personal opinion, no one can be a neutral 25 

commentator.”  Do you agree with Professor Williams? 

A. It’s a very extreme statement, I mean in teaching historical methods which 

I do, at 7 o’clock this evening, we try to actually say that as a historian, 

there are fundamental things that you do in relationship to primary 

sources that are agreed professional principles about what you do.  But 30 

at the same time, we also talk about reflectivity which is basically 

understanding where we as historians fit and the extent to which that 

gives us a perspective, a particular perspective, I think it’s really important 
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that we have to acknowledge the extent of that and that’s what I’ve tried 

to do in this situation. 

Q. I had the following exchange with Professor Williams and this was at page 

749 of the transcript.  The question part way in says: “to your 

understanding, is there any new primary source information in any of 5 

those works or do they all really rely, when you work through them, on 

Fenton’s decision?”  And the professor’s answer was: “some of them rely 

on Fenton’s decision but the better history as by Professor Belgrave and 

by Professor Stone takes a greater account of the totality of the evidence 

that was given in those proceedings.”  What does this exchange say 10 

about the extent of common ground shared by Professor Williams and 

yourself, as at 2021? 

A. I was substantially – I did note that.  I think looking at that cross-

examination, Professor Williams seemed to say many of the things about 

the court, about custom, about the complexity of it that I would agree with.  15 

So in a sense, I would agree with Professor Williams as well in that sense. 

Q. Can we please have document and I think this might be the only one, 

344.29452.  This is from Professor Williams’ reply evidence and you had 

an exchange with my friend Mr Hodder on this and I just want for you to 

confirm, what did you mean when you talked about the appropriateness 20 

or otherwise of connecting the dots?  Sorry it might just pay to turn, is it 

possible to turn that around or we just turn our heads?  All right, thank 

you. 

A. That’s better. 

Q. And if we can zoom that in a bit. 25 

A. Is it?  No it’s not.  

Q. If we zoom in a bit please, thank you yes. 

A. This is the equivalent of putting dates against whakapapa, this is joining 

the dots on a map.  When I saw this map I thought: “what on earth is this?”  

And what Professor Williams has done is taken key points that were in 30 

that final perspective and draw a line around them.  I don’t think – that 

line is to me meaningless because for two reasons, one is it doesn’t 

denote a difference between where Marutūāhu and other iwi are, it 

doesn’t denote really the extent of Ngāti Whātua, of Marutūāhu claims 
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and as I said yesterday, while Marutūāhu – while there is a strong 

evidence that Ngāti Whātua were, did have a sense of a boundary, and 

haven’t made significant claims that I’m aware of beyond that boundary, 

for Marutūāhu the relationship with place is much more specific, it’s about 

narratives that are associated with particular spaces that connect the 5 

mana of individual iwi and individual connections across, so there isn’t in 

my view an understanding of lines across the map at all.   

Q. Yesterday I took a note where as I recall it you said something along the 

lines of that you were asked to attack or denigrate other historians, what 

did you mean by that? 10 

A. I can just say I much prefer an inquisitorial rather than an adversarial 

situation because I think all of us as historians bring something to the 

table and I, as Mr Hodder reminded me, in 2007 we had to because of 

the circumstances engage in what became a very difficult confrontation 

between historians.  So given that Professor Williams’ evidence was 15 

really already largely on the record in other places, I didn’t see any need 

other than to acknowledge that he had presented a strong perspective on 

Ngāti Whātua’s history. 

1100 

Q. So just to be clear, given the language that at least my handwritten note 20 

took down, were you being literal, ie you were asked to do that or are you 

being general? 

A. No, I wasn’t asked to do that.   

Q. You were asked some questions in relation to the Cross Currents report 

and in relation to Ngāi Tai ki Tāmaki, do you recall that? 25 

A. Perhaps. 

Q. Just to be clear, to cap that point off, obviously you were a participant in 

the 2007 inquiry with the Tribunal, do you recall whether Ngāi Tai were 

represented by their various people? 

A. Yes. 30 

Q. And just to move on from the report, as they say curiosity KO’d the feline 

so I might suffer a similar fate.  I think you said yesterday you recalled 

vividly the last question Mr Wackrow asked you on behalf of Ngāti Whātua 

Ōrākei? 
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A. Yeah he asked me: “are you just” – oh sorry, I am paraphrasing of course, 

he said: “are you just presenting another piece of advocacy on behalf of 

your clients?”, and my comment was no, what we were trying to do here 

was actually be fair and acknowledge the different perspectives that were 

available that needed to be – well, that applied in this situation. 5 

Q. If I turn to some of the themes of my words, I’m sure they’re wrong, 

historical philosophy, reference is made to a discoverable historical truth.  

In this case we’re dealing with events over a number of centuries, what 

are the tools available to historians to land upon such a truth? 

A. There are facts in history, acknowledge that there are facts.  But as 10 

historians, we rely entirely on what the past has bequeathed us and that’s 

as true in terms of whakapapa as it is in terms of the written record of 

Cook’s journals or whatever.  So discoverable facts means our ability to 

interrogate particular sources that remain.  They are all acknowledging 

that these are not random in the true sense of the word, these are being 15 

bequeathed to us through a whole lot of different processes, some 

political, some just accidental.  I mentioned fires that we’ve had before.  

So, we can make a very clear statement about some things and not 

others, I mean I mentioned Professor Ward’s statement about the 

Elizabeth not being a Royal Navy ship, that’s a very clear verifiable fact 20 

but in our areas, we have to be much more tentative, if that. 

Q. You also had a discussion with my friend around a phrase that I wrote 

down, “coherent understanding of the past”.  Is that something different? 

A. I’m not sure in the context that I used it.  Sorry, I could talk about all sorts 

of things there, but – 25 

Q. I suggest you keep it brief. 

A. – I’m sure you don’t want me to.  Well – 

Q. The main point being, is that something in historical standards 

methodology, different to a discoverable historical truth? 

A. Coherence is, I mean history is also between the writer and the audience, 30 

so coherence is often seen as very much connected to narrative form but 

there are other forms of history and it may well be that there are some 

things for which it’s impossible to create something that’s coherent, you 

don’t have enough sources, the sources are too contradictory, but what 
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we try to do is produce something that someone can understand but there 

are different ways that that might be made comprehensible. 

Q. You were taken to parts of the writings of Sir Taihakurei Durie, Sir Eddie? 

A. Yep. 

Q. When his writings are taken as a whole, what should the Court draw from 5 

them in approaching its task in this case? 

A. I was reminded of my response to the draft when he presented it, when 

you know came back and asked for my comments and I said to him on 

several occasions: “that’s probably too definite, I can think of many 

instances where that doesn’t work.”  He was doing that as a more 10 

tentative statement, he was presenting it out there for discussion, I don’t 

think he wanted it to be definitive at all, he certainly didn’t do that.  I think 

his later published work, his development on some of those ideas.  So I 

think they lay out an attempt to assist, as he said, judges and the Waitangi 

Tribunal.  My critical comment would be that there’s a risk that these too 15 

seem a, you know, a checklist or a framework that can be applied 

universally and I don’t think he would want to go that far.  He certainly 

wouldn’t want to see it as a checklist. 

Q. Finally, my friend and yourself engaged in some algebra, ABC scenarios 

et cetera.  Having been in the box for a bit of time and all the work that 20 

you’ve been taken through over the years, what do you say about ABC 

scenarios in terms of where you land as a historian in this case? 

A. In which particular question? 

Q. Well if we come back to the nub of this case in terms of the contest of 

history, tradition, tikanga and I forget the exact extrapolation of an A one 25 

end of the spectrum, B the other end of the spectrum, C somewhere 

towards the middle or along the continuum. 

A. I mean my point would be is that it is far, far more difficult for someone to 

argue that interests are completely exclusive when there is a whole series 

of other narratives that challenge that in the past, so that in terms of that 30 

question.   

QUESTIONS FROM THE COURT – NIL 
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WITNESS EXCUSED 
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MR MAJUREY ADDRESSES THE COURT – HOUSEKEEPING (11:07:40) 

MR MAJUREY CALLS 

KOROHERE CROSSLEY BISHOP LLOYD NGĀPŌ (AFFIRMED) 

INTERPRETER (AFFIRMED) 

WITNESS: 5 

Interpreter:  First I stand to acknowledge you all gathered here today.  I 

turn to Te Ākitai, to Waiohua, and I turn to the relations of Ngāti Whātua 

Ōrākei and to you all gathered here today, including you, your Honour, 

thank you all.   

THE COURT: 10 

Thank you.  

WITNESS: 

Thank you. 

EXAMINATION:  MR MAJUREY 

Q. Can you please confirm your name is Korohere Ngāpō? 15 

A. Yes. 

Q. You belong to the tribes set out in paragraph 2 of your evidence? 

A. Yes. 

Q. You have a PhD in Philosophy Te Reo Māori from the University of 

Waikato? 20 

A. Yes. 

Q. Do you confirm the contents of your evidence both in Te Reo Māori, 

Te Reo Rangatira, and English? 

A. Yes.   

MR MAJUREY: 25 

Sir, I’m going to ask that the rest of the evidence both in Māori and English is 

taken as read and I’ll ask the witness to sign his Māori version. 

THE COURT: 
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Thank you. 

MR MAJUREY:   

And I think our kawa Sir is that Mr Translator will sign the English version. 

BRIEF OF EVIDENCE OF KOROHERE CROSSLEY BISHOP LLOYD 

NGĀPŌ (TE REO VERSION) 5 

1.  Ko Korohere Ngāpō tōku ingoa. 

2.  Nō ngā kāhui iwi o Marutūāhu ahau, otirā nō Ngāti Tamaterā, nō Ngāti 

Maru, nō Ngāti Pāoa. He hononga hoki ōku ki ngā iwi tuku whenua o 

Hauraki. 

3.  Ko ōku hapū o Ngāti Tamaterā, ko Ngāti Taharua, ko Te Matewaru. Ko 10 

ōku hapū o Ngāti Maru, ko Ngāti Rautao, ko Ngāti Hape, ko Ngāti Whare. 

Ko ōku hapū o Ngāti Pāoa ko Ngāti Tipa, ko Ngāti Pūtoa 

4. Anei ōku hononga ki a Marutūāhu e whai ake nei: 

Hotunui   Hotunui   Hotunui 

Marutūāhu   Marutūāhu   Marutūāhu 15 

Tamaterā   Te Ngako   Tamaterā 

Taharua   Kahurautao   Taharua 

Hineterā   Rautao   Tukutuku 

Pūtere   Hape    Tipa 

Titoki    Ngahina   Pūtoa 20 

Haere   Poutumaro   Te Roro 

Te Paea   Moewai   Toanga 

Maata   Te Toenga   Haere 

Pineāmine  Rangipuata   Te Paea 

Te Urupā   Hiria    Maata 25 

Pihopa   Riana    Pineāmine  

Ngatauiwi   Ngatauiwi   Te Ururpā 

Korohere   Rangihaoa   Pihopa  

Ngatauiwi   Ngatauiwi 

Korohere   Korohere 30 

(Ngāti Tamaterā)  (Ngāti Maru)   (Ngāti Pāoa) 
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5.  I ngā wā o mua, he kaiako ahau i ngā kura kaupapa Māori, i ngā kura 

tuarua, he pūkenga matua hoki i Te Kura Toi Tangata o Te Whare 

Wānanga o Waikato. 

6.  I puta tōku ihu i Te Panekiretanga o Te Reo me Te Mata Pūnenga i raro 

i tā Ahorangi Pou Tēmara rātou ko Tā Tīmoti Kāretu, ko Ahorangi Te 5 

Wharehuia Milroy. (Kua riro atu) 

7. Kua whakawhiwhia ahau ki te tohu kairangi ki te reo Māori e Te Whare 

Wānanga o Waikato. 

8.  He kaikōrero ahau ki ōku marae, he ringa āwhina hoki au hei kawe i ngā 

tikanga me ngā karakia o mua ki roto i te rohe, ki te whaitua hoki o 10 

Tāmaki Makaurau 

9.  Ko te tikanga Māori he ū tonu ki ngā kawa, me ngā ritenga kua māori, 

kua tika hoki. Rere ai ngā tikanga i te pae tūmataiti, i te pae 

tūmatawhānui rānei. Ka noho te tikanga hei taumata paerewa mō ōna 

āhuatanga e matatika ana, kia noho tika ai te mahi a te hapū, a te iwi 15 

rānei. I tōna whānuitanga, he hononga ō te tikanga Māori ki te wāhanga 

o te kawa i ahu mai rā i ngā atua Māori. Nō reira, ko te tikanga te huarahi 

e taea ai ngā mātāpono te whakatinana kia tautika ai te ao. Ka taea te 

tauwhitiwhiti te tikanga, engari anō te kawa; he pūmau pērā i te aranga 

me te tōnga mai o te rā.  20 

10.  Ko te whanautanga me te whakapapa kei te iho o te tikanga e taunaki 

ana i ngā taura whiwhinga me ngā hononga o ngā tāngata ki te ao kiko, 

ki te ao wairua hoki. Koirā te take he nui te mana o te takitini i te ahurea 

Māori. 

11.  Kei roto i te mauri te mātāpono o te ora. 25 

12.  Ka hāngai te tapu ki te wāhi o ō tātou atua, me ngā tupua tae noa ki ngā 

horohoro ki runga i ngā tāngata, i ngā wāhi, i ngā taonga, me ngā 

kaupapa. 

13.  Kei roto i te mana ko ngā āhuatanga o te ihi, te marutuna, me te mana 

whakahaere. 30 

14.  I tua atu i ēnei mātāpono matua, ko ngā whakapono me ngā tikanga 

rerekē kei tēnā iwi, kei tēnā iwi. Hei tauira, ehara i te mea kotahi noa iho 

te tikanga mō te whenua. Ahakoa kua mōhiotia whānuitia ngā kaupapa 

o te tuku, o te mana whenua, me te ahi kā, ā-tikanga nei he rerekē te 
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mahi whakahaere a ngā iwi. Ki ngā iwi o Marutūāhu ka ū tonu ā mātou 

tikanga ki ngā āhuatanga o te whaipānga tahi ki ngā whenua me ngā 

marae, ahakoa kei te pokapū tonu o ō mātou whaitua, kei ngā wāhi 

matua rānei o te rohe. Ka kitea tērā i roto i ā mātou hītori, arā, pērā i ngā 

moenga taumau ā whakatupuranga kia pūmau tonu ai ngā hononga 5 

whai rautaki i waenganui i ngā iwi o Marutūāhu me te whaipānga tahi ki 

ngā pā me ngā kāinga hauhakenga. Ka whakaute mātou ki ngā tikanga 

kē a iwi kē. Ehara i te mea, ka nui ake te mana, ka iti iho rānei te mana 

o te tikanga whakahaere a tēnā, a tēnā engari he tikanga kē kei tēnā, he 

tikanga kē kei tēnā. 10 

15.  Ka nui te māharahara ki te kerēme hou a Ngāti Whātua Ōrakei mō te 

katoa o te whenua o Tāmaki Makaurau. Ahakoa he tikanga niho more 

tēnei ki ō mātou iwi, ehara i te mea ka noho te tikanga hei whakakore i 

te hītori me ngā hononga o te tokomaha o ngā tūpuna o Tāmaki ki te 

whenua. Koinā kē te ito o tēnei mea, o te tika. 15 

16.  Ka kōrero ahau i ētehi o ngā kawanga ahi tapu i whakamahia rā e ērā o 

te waka o Tainui, e hora atu ana ki ngā uri o Marutūāhu - ki ngā iwi o 

Ngāti Tamaterā, o Ngāti Pāoa, o Ngāti Maru, me Ngāti Whanaunga ki 

Hauraki, ki Tāmaki hoki. 

17.  Mai i te taenga mai o Tainui waka ki ērā wāhi, nā ētehi o ō mātou tohunga 20 

te mauri me te ahi tapu i Hawaiki i whakatakoto. E ai ki ētehi o ā mātou 

nei kawanga kōrero, i whakaingoatia te kōwhatu ki a Marutūāhu, ki te 

ingoa o tētehi tupuna nō Hawaiki. I muri, ka tukuna ko ngā karakia o te 

uruurutapu, o te uruuruwhenua kia kokorahotia ai ngā whenua. 

18.  Ka whakapūmautia anō ēnei kawanga tikanga i muri iho i ngā pakanga i 25 

Te Waiohua, i te wā i whakahaeretia ai e ngā rangatira o Marutūāhu ngā 

karakia mō te whenua i Tāmaki. 

19.  Nā reira ka hoki ahau ki te tauparapara kia waerea te waka o Tainui ki 

Hauraki, ki Tāmaki. 

20.  Nei au ka noho ki te kei o te waka, ka huri te titiro ki te hukanga tai, he 30 

tarawai nuku, he tarawai rangi 

Ka rere a Tainui waka ki ngā wai whakaika, ā, ka ū ki Te Whitianga o 

Kupe, tērā tētehi rā kua mahue atu ki te taha pari. Ka haere tonu ki 

Wharenga, ā, ka waihangatia he tūāhu hei ahi tapu; ka huaina rā ko te 
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kōwhatu whakairi. Nāwai rā, ka ū te waka ki te pitonga toka o Horuhoru. 

I reira i rangona ai hoki te tangi tīkapakapa i tuawhakaoti-nuku, i 

tuawhakaoti-rangi. 

Karapetapeta kau te rerenga atu o te waka ki Tāraru, ka haere ki Wai-

whakapukuhanga i reira i waiho atu tētehi punga; ka haere ki 5 

Wharekawa, he moana kei te Hauauru i kō tata atu. Nā Marama kiko 

hura te kōrero, ka haere tonu ia mā raro, ā, ka tūtaki anō te tira ki 

Ōtāhuhu. Ka haere tonu a Tainui waka, ka pāhika atu i te moutere o 

Motutapu, nā Taikehu i tapā. Ka whakamau te titiro ki Te Kūrae a Tura, 

ka āhukahuka ki te whaitua o Takapuna. Ka tukuna a Taikehu e Hoturoa 10 

kia tirotiro haere te wāhi, nāwai rā, ka tapaina taua wāhi nā te nui o ngā 

kanae i kitea i te moana, arā, ko ngā pōtiki a Taikehu. Ka torotika atu a 

Tainui waka ki te awa o Tāmaki ko te ingoa o mua ko Waimokoia, ka 

tapā e Tāiki, ko te pūaha o Ōtāiki. Ki te taha rāwhiti, ka tapaina taua wāhi 

e Horoiwi, ko Te Pane o Horoiwi. Ka noho a Te Keteana rāua ko Taihaua 15 

ki Taurere ki ngā tāngata o te whenua. Ka māhoi te titiro a Riukiuta ki 

tua o Maungawhau, arā, Te Tātua o Riu, ā, ki reira hoki ka kitea ai Ngā 

Tini o Toi, rātou ko Poutūkeka, ko Hāpopo, ko Te Uhenga, ko Hautai me 

ā rātou wāhine. Ka whakamihia te iwi o Tāhuhu e Hoturoa. Nāwai, ka 

tae a Tainui ki Tāmaki ki Whāngai Mākau ki Ōtāhuhu. I Paritaiuru a 20 

Mārama mā, ā, muri ake kī ai ko tēnei wāhi nā ko Puke o kōiwi-riki, ki te 

pito o Papakura ki Hunua. I reira i whakaritea ai tētehi pae mauri. Ka huri 

a Rakataura ki te tō waka. Kīhai te waka i neke, ā, ka huri ngā tohunga 

ki te karakia i ā rātou nei karakia, kia pai ai te whanake haere o te waka. 

Nā reira, koinā ngā tapuwae tuatahi o Tainui waka ki Hauraki, ki Tāmaki. 25 

21.  I ngā wā o mua he nui ngā pakanga i Tāmaki. Tērā ētehi wā i haere rā a 

Ngāti Tamaterā rātou ko Ngāti Maru, ko Ngāti Whanaunga, ko Ngāti 

Pāoa, ko Ngāti Rongo-ū, ko Patukirikiri ki te kimi utu mō te kōhurutanga 

o tō mātou taniwha, o Ūreia me ō mātou rangatira, arā, a Kahurautao 

rāua ko Kiwi. I te mutunga iho, neke atu i ngā pā e 50 i paea noatia e 30 

ngā ope taua o Marutūāhu i te rohe o Tāmaki Makaurau, arā, nō reira te 

kōrero “Ko Marutūāhu tē taea te honuhonu mutu rawa”. 

22.  Nā reira, ahakoa ngā pakanga nui i waenganui i ngā iwi o Marutūāhu, 

me Te Wai o Hua, me Te Uri o Pou, kua roa te wā e noho ana marara 
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ana ngā uri o Marutūāhu ki ngā wāhi o Tāmaki, i mua noa atu i te taenga 

mai o te Pākehā. 

23.  He nui ngā kōrero mō ngā uri o Marutūāhu ki Tāmaki Makaurau. 

24.  Ko tētehi moutere kei ngā wai o Tāmaki, e noho pātata ana ki a Ngāti 

Tamaterā, ko Motukorea. Ka hoki atu te orokohanga o Motukorea me 5 

ētehi atu moutere ki a Rūāumoko. I ngā wā o mua, he wāhi kōhanga 

tēnei moutere mō ngā manu. Ko tētehi o ērā manu ko te ‘Kōrea’, ko te 

‘Tōrea’ rānei. Tuarua, ko te kupu ‘Kōrea’ he kupu ka whakamahia mō te 

waka kōpapa. Noho ai a Ngāti Tamaterā i a ngahuru ki Motukōrea ki te 

hauhake kai, ki te mahi i tā te ihu oneone i muri i ngā pakanga i Tāmaki. 10 

25.  Ko tētehi whakatauākī i kōrerongia rā e te rangatira rongonui, e Tarāia 

Ngākuti Te Tumuhuia o Ngāti Tamaterā me Ngāti Maru, he taniwha ia i 

roto i ngā mahi a Tū, e pēnei ana, “Ko Tarāia te tangata, ko Tāmaki te 

whenua, ko Hauraki te moana”. Ko tētehi atu tupuna rongonui ko Rautao 

Pouwharekura, he rākau kawa ia i ngā pakanga i Tāmaki, i Tauranga 15 

Moana hoki. 

26.  Ki te manatu ki ēnei momo pōkai tara, he hokinga mahara ki ō rātou 

hononga tata ki te whenua, me ā rātou mahi toa i ngā pakanga i Tāmaki. 

 

 20 

 

 

 

 

 25 

 

 

 

 

 30 

 

 

 

 

Taraia Ngākuti Te Tumuhuia 35 
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27. Ka maumahara ahau ki ērā whaitua ki Horuhoru, ki Motuārai Waiheke, 

ki Te Mānukanuka a Hoturoa, ki Te Puketāpapatanga a Hape, ki Te 

Tahuritanga o Tainui waka, ki Te Punga o Tainui, ki Te Rōutu o Ūreia Te 

Oka pā, ki te papa o Tamaterā ki Taurere, ki te pā o Pukekawa ki puke 

o Pukerautao, ki Patutahi, ki Tokiwhatinui pā, e huri ana ki Karangahape 5 

ki te wāhi o Waikohanga, e anga atu ana ki Maungawhau ki te raki ki 

Koari, ki te tonga ki Poronui, e hōrapa ana ki te maunga tapu o 

Maungakiekie, arā, ki Omaru ki Horotiu ki Te Totara i Hua, ki Te Tiraurau, 

ki Te Uru Tonga, ki Rarotonga, ki Te Puke o Tāhuhu, ki te wāhi tapu o 

Mutukaroa, ki te wāhi tapu o Maungarei, ki te wāhi noho o Tauoma ki 10 

Ohuirangi, ki Mokoia, ki Maungarahiri, ki Pukapuka, ki Te Puke o Tara, 

ki Pukekiwiriki, ki Te Hopua, ki te waka o Puhinui, ki Waipapa, ki 

Rangitoto, ki Motutapu, ki Motukorea, ki te awa o Tāmaki, ki Waiuku, ki 

Te Pae o Kaiwaka, ki Naupata, ki Awakarihi, ki Mananui, ki Pakuranga, 

ki Owairoa, ki Mangemangeroa, ki Kaiahiku, ki Kawarahi, ki Matanginui, 15 

ki Moananui, ki Te Pane o Horoiwi, ki Tohuna Torea, ki Te Ngaere, ki 

Tūwhakamana, ki Waikaraka, ki Te Papa, ki Maungawhau, ki 

Okahumatamomoe nā kona ko Okahu, ki Orakei, ki Waitarua, ki 

Remuwera, ki Orohe, ki Te Kawarahi, ki Te Whataroa, ki Waitararoa, ki 

Taurarua, ki Te Rehu, ki Ngakauewhati, ki Te Rimutahi, ki Te Oka, ki 20 

Tukitukimoka, ki Onepoto, ki Tōtara tahi, ki Onewa, ki Awataha, ki 

Oneoneroa, ki Ngauteringaringa, ki Te Kurae o Tura, ki Takamaiwaho, 

ki Takarunga, ki Takararo, ki Te Hau Kapua, ki Maungaika, ki Te Pupuke, 

ki Waiwhariki, ki Taiaonui, ki Taioaiti-Mairangi, ki Waipapa, ki Ohau, ki 

Omangaia, ki Piripiri-Okura, ki Te Weiti, ki Waiau ki Whangaparaoa, ki 25 

Te Tahuna, ki Orewa, ki Otānerua, ki Nukumeha-Waiwera, ki Kokoru-

Waiwera, ki Maungatauhoro-Waiwera, ki Puhoe, ki Orokaraka, ki 

Nokenoke-Mahurangi, ki Muri o Tarakihi, ki Tungutu, ki Otarawhao, ki 

Opaheke, ki Korotangi, ki Otuawhawha, ki Opani, ki Opaheke, ki Huawai, 

ki Te Papere, ki Pukapuka, ki Waihe, ki Te Haupa ki Mahurangi, ki 30 

Moturekareka, ki Te Kapa, ki Te Whau, ki Matakana, ki Pakiri, ki Te Arāi 

i te uru-Mangawhai, ki Te Oka o Te Mata-Waitemata, ki Motu Aotea, ki 

Rangitawhiri, ki Ruahine, ki Te Reiroha, ki Oruawharo. 
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28.  I muri iho i ngā pakanga i Tāmaki, tino ora rawa atu te noho tōnui a 

Marutūāhu ki reira. 

29.  I ngā tau o ngā pakanga pū ngutu-pārera, i noho ngātahi a Marutūāhu 

me Ngāti Whātua ki Waikato, heoti, he wā anō ōna i mahi ngātahi rātou 

i ngā pakanga i runga i te kotahitanga, ā, ka whawhai ngātahi, ka mate 5 

ngātahi rātou. 

30.  I muri mai, ka hoki mātou ki Tāmaki Makaurau – ko Marutūāhu te tuatahi, 

ko Ngāti Whātua te tuarua i raro i te tāwharau a Pōtatau. 

31.  I mua i tō rātou hokinga atu, i waenganui hoki i ngā hui rongomau, ka 

tono a Uruamo o Te Taoū (Ngāti Whātua) ki a Ngāti Pāoa me Marutūāhu 10 

kia wātea ētehi whenua ki Ōrākei hei whakamahinga mā rātou, kia kā te 

ahi, kia nohongia tonutia, kia hauhakengia hoki e rātou te whenua. 

Nāwai rā, ka whakaaetia te tono a Uruamo e ō mātou tūpuna. 

32.  Nō te taenga mai o te Pākehā, i huri rātou ki te hāparapara i ō mātou 

hononga ki te whenua o Tāmaki, ā, he kaha tā rātou mahi raupatu. 15 

33.  I roto i ngā tau 1860, i huri ētehi o Te Taoū ki te hoko atu i ō rātou whenua 

i Ōrākei ki te Pākehā, ā, koinā te take i huri atu ai ērā iwi o Tāmaki ki te 

whakahē i tā rātou mahi i ngā Kooti Whenua. Ko Fenton te kaiwhakawā 

o Te Kooti i taua wā; i puta mai tāna whakatau kāore e tautoko ana i a 

Marutūāhu me Te Waiohua. 20 

34.  Ahakoa te ture me ngā Kooti Whenua o te Pākehā me te kerēme hou a 

Ngāti Whātua Ōrākei ināianei, katoa o Marutūāhu i ngā wā o mua i ū 

tonu ki te whakamahana i tō rātou hononga ki ērā whenua, kei te pokapū 

o Tāmaki. Ahakoa kīia tērā hononga ko te mana whenua rānei, ko te ahi 

kā rānei, ko te whenua papatupu rānei – katoa katoa, he rite tonu. 25 

35.  Nō roto i te tau, i hui ngātahi a Ngāti Whātua Ōrākei me Marutūāhu kia 

matapakihia ngā take i waenganui i ngā iwi. 

36.  I tū te hui tuatahi i te marae o Wharekawa, ā, i tū te hui tuarua i te marae 

i Ōrākei. 

37.  Nāku te wāhanga o te tikanga a Marutūāhu i ārahi kia tika ai ā mātou 30 

kawanga. 

38.  Ko ngā kaupapa i puta mai i ngā kaikōrero ā ngā iwi, ko ngā kaupapa o 

te whakapapa, o te kawa tuauriuri, o te kōrero pūrākau, o te kōrero nehe, 
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me ngā hononga ki te whenua me te moana. I whakamahia ēnei 

āhuatanga i runga i te whakaute ki te tikanga me te kawa. 

39.  Ko tētehi wāhanga ohorere o te hui i puta mai i tētehi o ngā kaikōrero a 

Ngāti Whātua Ōrakei, nāna te whakataunga kokoraho a Marutūāhu i 

whakaōrite ki te tūwhitinga o ōna kaumātua i ō rātou whenua me ngā 5 

kāinga i Ōrākei. He tauira tēnei mō te reo tōtōā, mō te reo whakakorikori 

e whakamahia ana i te pae taumata o te whaikōrero. 

40.  Kia maumaharatia e tātou ko Ngāti Whātua Ōrākei te iwi e tono ana ki 

tēnei Kooti ki te raupatu mai anō i ngā whenua o ērā atu iwi. 

41.  Ka whakanuia ngā iwi katoa o Tāmaki e Marutūāhu - te katoa o ngā hapū 10 

o Ngāti Whātua; te katoa o ngā iwi o Te Waiohua; me te katoa o ngā iwi 

o Marutūāhu, nā te mea, ka kitea e tātou i te hītori, i ngā whakapapa me 

ngā tikanga e tūhonohono ana i a tātou katoa ki te whenua.  

BRIEF OF EVIDENCE OF KOROHERE CROSSLEY BISHOP LLOYD 

NGĀPŌ (ENGLISH VERSION) 15 

1.  My name is Korohere Ngāpō. 

2.  I belong to Ngāti Tamaterā, Ngāti Maru, Ngāti Pāoa of the Marutūāhu 

Confederation, and I also connect to the tuku whenua iwi of Hauraki. 

3.  My hapū of Ngāti Tamaterā are Ngāti Taharua and Te Matewaru. My 

hapū of Ngāti Maru are Ngāti Rautao, Ngāti Hape and Ngāti Whare. My 20 

hapū of Ngāti Pāoa are Ngāti Tipa and Ngāti Pūtoa. 

4.  My connections to Marutūāhu are as follows: 

Hotunui   Hotunui   Hotunui 

Marutūāhu   Marutūāhu   Marutūāhu 

Tamaterā   Te Ngako   Tamaterā 25 

Taharua   Kahurautao   Taharua 

Hineterā   Rautao   Tukutuku 

Pūtere   Hape    Tipa 

Titoki    Ngahina   Pūtoa 

Haere   Poutumaro   Te Roro 30 

Te Paea   Moewai   Toanga 

Maata   Te Toenga   Haere 

Pineāmine   Rangipuata   Te Paea 



2295 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

Te Urupā   Hiria    Maata 

Pihopa   Riana    Pineāmine  

Ngatauiwi   Ngatauiwi   Te Ururpā 

Korohere   Rangihaoa   Pihopa  

Ngatauiwi   Ngatauiwi 5 

Korohere   Korohere 

(Ngāti Tamaterā)  (Ngāti Maru)   (Ngāti Pāoa) 

5.  I have taught in Kura Kaupapa, Secondary level and lectured in The 

Faculty of Education at The University of Waikato. 

6.  I am a graduate from Te Panekiretanga o Te Reo and Te Mata Pūnenga, 10 

under the tutelage of Sir Pou Temara, Sir Tīmoti Kāretu and the late 

Professor Te Wharehuia Milroy. 

7.  I have a PhD in Philosophy (Te Reo Māori) from The University of 

Waikato. 

8.  I am a marae kaikōrero for our people, and carry the responsibilities of 15 

traditional spiritual and cultural practices in our rohe, including Tāmaki 

Makaurau. 

9.  Tikanga Māori is an order of beliefs and practices of what is normal and 

right. Tikanga operates at the personal (private) or public (group) level. 

Tikanga provides a level of Māori ethics and what is acceptable to keep 20 

order in a hapū or iwi setting. Broadly speaking, tikanga Māori is 

connected to kawa that derives from the Māori atua. So, tikanga is a 

structure giving effect to fundamental principles to achieve balance. 

Tikanga can be interchangeable where kawa is rigid like the rising and 

setting of the sun. 25 

10.  Whanaungatanga and whakapapa are at the heart of tikanga, 

underpinning a complex cosmological network connecting people and 

the physical and spiritual worlds. This is why Māori culture places such 

a great emphasis on inclusiveness. 

11.  Mauri incorporates the life principle. 30 

12.  Tapu refers to the presence of our atua Māori and divinities and the 

resulting restrictions their presence places on people, places, taonga or 

events. 

13.  Mana involves authority, influence and control. 
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14.  Beyond these core principles are beliefs and practises that vary between 

the tribes. There is, for example, no one universal tikanga when it comes 

to whenua. While the concepts of tuku, take, mana whenua and ahi kā 

etc are well known, how they operate in practice has tribal variation. For 

the Marutūāhu people, our tikanga recognises shared whenua and 5 

marae, even in our “heartland” or “core areas”. This reflects our history, 

for example intergenerational intermarriage to maintain strategic 

alliances between the Marutūāhu tribes and shared settlements and 

seasonal harvesting kāinga. We recognise that other iwi have a different 

tikanga. One is not superior or inferior – they are different. 10 

15.  This modern claim of absolute exclusivity over the Tāmaki Isthmus by 

Ngāti Whātua Ōrākei is very troubling. Quite apart from it having no basis 

in tikanga, at least the tikanga of our people, tikanga is not a device to 

attempt to erase the history and ancestral connections of the many 

peoples of Tāmaki to the whenua. That is the absolute opposite of what 15 

is tika. 

16.  I will speak to some of the ceremonial practices conducted by the Tainui 

waka, extending to the descendants of Marutūāhu – the tribes of Ngāti 

Tamaterā, Ngāti Pāoa, Ngāti Maru and Ngāti Whanaunga - in Hauraki 

and Tāmaki. 20 

17.  From the arrival of the Tainui waka in those places, our tohunga placed 

their sacred relics and objects brought from Hawaiki which were very 

tapu. In some of our traditions, this included the sacred mauri stone 

named Marutūāhu after a tupuna of Hawaiki. The ancient incantations 

and rites of Uruurutapu, and Uruuruwhenua to claim the lands then 25 

followed. 

18.  The hononga of our tūpuna with Tāmaki was cemented again after the 

battles with Te Waiohua when the Marutūāhu chiefs turned to conduct 

their appropriate land rituals in Tāmaki. 

19.  Therefore, I return to the tauparapara clearing of the way for the Tainui 30 

waka in Hauraki, and Tāmaki. 

20.  Here I reside at the stern of the canoe turning to the vigorous seas, the 

choppy waters above and below. 
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The Tainui Canoe sails to the pool of waters in Hauraki where certain 

rites were performed, and its arrival to the crossing of Kupe, were a sail 

was left at a cliff. Then moving to Wharenga, and sacred fires were 

prepared for priestly rites of passage; named Te Kōwhatu Whakairi. 

Eventually, the canoe arrives at the south east winds, near rocks at 5 

Horuhoru. There heard were whaling cries near and far. 

In haste the canoe shifts to Tāraru, to Wai-whakapukuhanga were an 

anchor is placed; before moving onwards to Wharekawa, were the west 

wind seas continue. Marama kiko hura states, she will continue by foot, 

and will meet at Ōtāhuhu. The canoe Tainui carries on, passing the 10 

island Motutapu, which Taikehu names. Then onwards to then Te Kūrae 

a Tura nearing the place of Takapuna. Taikehu is sent by Hoturoa to 

explore those places, eventually, he names it the great mullet that has 

been observed. The Tainui canoe then continues to the Tāmaki river 

once known as Waimokoia, Tāiki accordingly names the mouth of the 15 

river Ōtāiki. To the south, Horoiwi names that place Te Pane o Horoiwi. 

Te Keteana and Taihaua stay in Taurere with the people of the land. 

Riukiuta looks yonder further Maungawhau as Te Tātua o Riu, and seen 

there were Te Tini o Toi, Poutūkeka, Hāpopo, Te Uhenga, Hautai and 

their womenfolk. Hoturoa acknowledges the Tāhuhu nui people. In due 20 

course, Tainui arrives in Tāmaki at Whāngai-makau in Ōtāhuhu. Marama 

and others are at Paritaiuru, referred to now as Puke o kōiwi-riki, in the 

centre of Papakura and Hunua. There sacred emblems were placed. 

Rakataura sets up portage for the canoe to move. The canoe is stuck, 

and now the wise turned to implore their incantations. Therefore, here 25 

are the first trails of Tainui in Hauraki and Tāmaki. 

21.  Many wars occurred in Tāmaki in days before. There were the times 

when Ngāti Tamaterā, Ngāti Maru, Ngāti Whanaunga, Ngāti Pāoa, Ngāti 

Rongo-ū and Patukirikiri went on to avenge the murder of our taniwha 

Ūreia and our chiefs Kahurautao and Kiwi. In the end, over 50 pā were 30 

taken by the Marutūāhu war parties throughout the Auckland region, 

hence the saying ‘Marutūāhu the many alliances, Marutūāhu that were 

unparalleled and second to none”. 
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22.  Therefore, hence the many battles between the tribes of Marutūāhu, Te 

Wai o Hua, and Te Uri o Pou, Marutūāhu descendants, have long been 

spread throughout the areas of Tāmaki, before the coming of the 

European. 

23.  There are many narratives regarding the descendants of Marutūāhu in 5 

Tāmaki. 

24.  One island situated in the Tāmaki waters close to Ngāti Tamaterā is 

Motukorea (Browns Island). The formation of Motukorea and other 

islands go back to Rūāumoko. In days before, this island was a place of 

nesting for birds. One such bird was the Korea, or Torea. Secondly, the 10 

word kōrea; is also used for a small canoe. Ngāti Tamaterā resided 

seasonally on Motukōrea for the harvesting of kai, as well as the 

waterfront of Tāmaki after the wars in Auckland. 

25.  One particular reference that was said of the famous warrior chief Taraia 

Ngākuti Te Tumuhuia of Ngāti Tamaterā and Ngāti Maru - a powerhouse 15 

in the art of war - “Taraia is the man, Tāmaki is the land, Hauraki is the 

sea” Another well-known ancestor was Rautao Pouwharekura a 

celebrated expert in war in the battles of Tāmaki and Tauranga Moana. 

26. To return to these types of warriors is to remember their close 

relationships with the land following their military successes in Tāmaki. 20 
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Taraia Ngākuti Te Tumuhuia 

27.  I remember the areas of Horuhoru, to Motuārai Waiheke, to Te 

Mānukanuka a Hoturoa, to Te Puketāpapatanga a Hape, to Te 

Tahuritanga o Tainui waka, to te punga o Tainui, to Te Rōutu o Ūreia, 

Te Oka pā, to Te Papa o Tamaterā to Taurere, to the pā o Pukekawa, to 25 

the hill Pukerautao, to Patutahi, to the Tokiwhatinui settlement, to 

Karangahape the place Waikohanga, turning to Maungawhau the place 

to the North to Koari to the South Poronui, extending to the sacred 

mountain Maungakiekie hence, Omaru to Horotiu to Te Totara i Hua, to 

Te Tiraurau, to Te Uru Tonga, to Rarotonga, to Te Puke o Tāhuhu, to 30 

the sacred place Mutukaroa, to the sacred place Maungarei to the 

settlement Tauoma to Ohuirangi, to Mokoia, to Maungarahiri, to 

Pukapuka, to Te Puke o Tara, to Pukekiwiriki, to Te Hopua to the waka 

Puhinui, to Waipapa, to Rangitoto, to Motutapu, to Motukorea, to the 

river Tāmaki, to Waiuku, to Te Pae o Kaiwaka, to Naupata, to Awakarihi, 35 

to Mananui, to Pakuranga, to Owairoa, to Mangemangeroa, to Kaiahiku, 

to Kawarahi, to Matanginui, to Moananui, to Te Pane o Horoiwi, to 
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Tohuna Torea, to Te Ngaere, to Tūwhakamana, to Waikaraka, to Te 

Papa, to Maungawhau, to Okahumatamomoe hence Okahu, to Orakei, 

to Waitarua, to Remuwera, to Orohe, to Te Kawarahi, to Te Whataroa, 

to Waitararoa, to Taurarua, to Te Rehu, to Ngakauewhati, to Te 

Rimutahi, to Te Oka, to Tukitukimoka, to Onepoto, to Tōtara tahi, to 5 

Onewa, to Awataha, to Oneoneroa, to Ngauteringaringa, to Te Kurae o 

Tura, to Takamaiwaho, to Takarunga, to Takararo, to Te Hau Kapua, to 

Maungauika, to Te Pupuke, to Waiwhariki, to Taiaonui, to Taioaiti-

Mairangi, to Waipapa, to Ohau, to Omangaia, to Piripiri-Okura, to Te 

Weiti, to Waiau to Whangaparaoa, to Te Tahuna, to Orewa, to Otānerua, 10 

to Nukumeha-Waiwera, to Kokoru-Waiwera, to Maungatauhoro-

Waiwera, to Puhoe, to Orokaraka, to Nokenoke-Mahurangi, to Muri o 

Tarakihi, to Tungutu, to Otarawhao, to Opaheke, to Korotangi, to 

Otuawhawha, to Opani, to Opaheke, to Huawai, to Te Papere, to 

Pukapuka, to Waihe, to Te Haupa ki Mahurangi, to Moturekareka, to Te 15 

Kapa, to Te Whau, to Matakana, to Pakiri, to Te Arāi i te uru-Mangawhai, 

to Te Oka o Te Mata-Waitemata, to Motu Aotea, to Rangitawhiri, to 

Ruahine, to Te Reiroha, to Oruawharo, 

28.  After the battles in Tāmaki, Marutūāhu were thriving prosperously there. 

29.  During the years of the “musket wars” the Marutūāhu and Ngāti Whātua 20 

lived together in the Waikato, and at times fought and died together (on 

the same side). 

30. Afterwards, we returned to Tāmaki Makaurau - Marutūāhu first followed 

by Ngāti Whātua some years later under the protection of Pōtatau. 

31.  Before their return, and during some of the peace hui, Uruamo of Te 25 

Taoū (Ngāti Whātua) asked Ngāti Pāoa and Marutūāhu if lands could be 

used for them at Ōrākei to light their fires (live and cultivate). The request 

of Uruamo was eventually agreed to by our tūpuna. 

32.  On their arrival, the Pākehā preyed upon the tribes of Tāmaki to sever 

our relationships with the whenua of Tāmaki, and they did that in a 30 

ruthless fashion. 

33.  In the 1860s, some Te Taoū tried to sell the land at Ōrākei to the Pākehā 

and this is what sparked the opposition from the other iwi of Tāmaki and 
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the Native Land Court hearings. The judge for the case was Fenton who 

ruled against the Marutūāhu and Te Waiohua. 

34.  Despite the laws and native land courts of the Pākehā and despite the 

modern exclusive claim by Ngāti Whātua Ōrākei, all the Marutūāhu 

maintain and have always maintained and kept warm their relationship 5 

to those lands in central Auckland. Call that relationship mana whenua, 

call that relationship ahi kā, call that relationship customary rights and 

interests - it is all the same. 

35.  Earlier this year, Ngāti Whātua Ōrākei and the Marutūāhu held hui to 

address issues between the tribes. 10 

36.  The first hui was at Wharekawa Marae and the second at Ōrākei Marae. 

37.  I led the tikanga for Marutūāhu to ensure all the rites were undertaken 

correctly for our part. 

38.  The whaikōrero from the speakers for the tribes included discussion on 

whakapapa, ancient traditions, historical events and the respective 15 

relationships with the whenua and moana. It was all done with mutual 

respect and in observance of tikanga and kawa. 

39.  One part of the hui was notable for a Ngāti Whātua Ōrākei kaikōrero 

likened the Marutūāhu Treaty settlement, which includes Crown lands in 

central Auckland, to us ripping their old people away from their homes at 20 

Ōrākei. This is an example of the colourful and extravagant language 

that is employed in Māori oratory. 

40.  It is to be remembered that it is Ngāti Whātua Ōrākei who are asking this 

court to use its powers to remove all other iwi from the whenua. 

41.  The Marutūāhu acknowledge all the tribes in Tāmaki – all the Ngāti 25 

Whātua hapū, all the Te Waiohua Iwi and all the Marutūāhu Iwi - because 

history, whakapapa and tikanga put us all there on the whenua. 

CROSS-EXAMINATION:  MR WARD – NIL 

CROSS-EXAMINATION:  MR WARREN 

Q. A, e te tuākana tēnā koe.  E mamae i tēnei wā tō pāpā ko ngaro ki te pō, 30 

nō reira e mihi kau ana ki a koe.  He pātai tāku mō te iwi o Ngāi Tai ki 

Tāmaki. 
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A. Tēnā koe. 

Q. I do remember your father, therefore I acknowledge you.  I have a 

question in relation to the tribe of – [could you please repeat the 

name of the tribe] – Ngāi Tai ki Tāmaki.   

THE COURT ADDRESSES COURT TAKER – MICROPHONE (11:14:08) 5 

CROSS-EXAMINATION CONTINUES:  MR WARREN 

Q. I’ll now move to English given the translator can now hear my Māori.  I 

just want to talk you first about the transmission of mātauranga Māori 

which is passed through the generations.  Could you explain how that 

mātauranga Māori is passed through the generations according to 10 

Marutūāhu tikanga and traditions?     

A. Yes, it is handed down orally from an expert, tohunga, to his 

students, their students. 

Q. What about the kōrero that is carved into pou tā moko, those sorts of 

things, is that also part of that transmission of mātauranga Māori? 15 

A. Yes, you are correct. 

Q. Is mātauranga Māori wrong or not tika if you can’t find it in a book? 

A. No, because most of the oral traditions from each tribe in the first 

place are handed down orally. 

Q. And I ask this next question out of respect but is that process still 20 

occurring in the world of Marutūāhu? 

A. Yes, it is within our own wānanga assemblies of learning. 

Q. So if there was to be a modern day tuku whenua for whatever reason, 

would that suggest that a wānanga would need to be held for that decision 

to be made? 25 

A. [Your Honour, I was just seeking clarification of the term “Papatoe 

ake uaua”].  It is difficult.  Can you please repeat the question? 

Q. I’ll come back to that in a moment.  You talk about tikanga in your 

evidence and at paragraph 15 you talk about different tikanga.  Is it wrong 

in tikanga to have different traditions from other tribes? 30 

A. Can you please repeat the question? 

Q. Is it wrong in tikanga to have different traditions from other tribes? 
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A. No. 

Q. So when you have different traditions, whose tikanga is right at the end 

of the day? 

A. That’s a good question and I will explain it like this.  If we of 

Marutūāhu go to open a new house within the area of Tāmaki 5 

Makaurau, we have our own different tikanga, similarly with tikanga 

practised on marae.  I do know that the tikanga followed by Ngāti 

Whātua Ōrākei is known as pāeke but to us of Tainui waka and 

Marutūāhu, it is tū atu, tū mai.  Therefore the tikanga different, very 

different. 10 

Q. So when those different tikanga collide, to resolve an issue say over mana 

over a property or an area how did or how do the rangatira resolve those 

matters if the tikanga is different? 

1120 

A. In the past until today if the tribe is able to come together and sit 15 

together as one and collectively wānanga, seek agreement, seek 

understanding, that is an excellent strategy. 

Q. And what are the underlying tikanga principles at play in the process that 

you have now outlined? 

A. The understanding of ancient protocols, the understanding of 20 

tikanga and the difference of tikanga and kawa and the difference of 

kawa and tikanga. 

Q. Would you accept that one of the principal outcomes of the process 

you’ve described is the principal of maintaining the whanaungatanga? 

A. Yes. 25 

Q. And how important is that in the scheme of other outcomes that may be 

sought to achieve by the respective parties in dispute? 

A. It’s very significant. 

Q. Dr O’Malley in his evidence said that in historical times Ngāti Whātua 

were a highly mobile people who undertook seasonal food harvesting 30 

activities in different parts of their rohe and I put to him a question about 

whether he agreed that this was the same for Ngāi Tai ki Tāmaki and he 

agreed that that was the case.  I’m just interested in your perspective as 

it relates to Marutūāhu? 
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A. Yes, Marutūāhu is also like that.  It’s not as if we are a tribe of people 

that just remain in one place.  We also travel, we’re a people that 

also travels.  Our ancestors returned to the various places to light 

the fire, to pray, to grow food and all of those types of tikanga. 

Q. So you’d agree that while the seasonal areas may not have been 5 

locations of permanent settlements, they are still part of the tribe’s 

identity? 

A. Yes, that is correct.  That is one of the significant differences within 

understanding that Pākehā culture should not mistakenly think that 

the tribe simply remains in one single location forever. 10 

Q. And if one of those tribes that had a connection or relationship whether 

permanent or temporal entered into a transaction with a third party about 

the use of occupation of that land, what impact does that have on the likes 

of Marutūāhu who had use rights there for example? 

A. Can you please repeat the question? 15 

Q. Those areas where Marutūāhu had temporal rights or temporary rights, 

seasonal harvesting areas, et cetera, if another tribe had entered into a 

transaction in relation to those lands what impact would that have on 

Marutūāhu? 

A. If the tribes are strong at discussing amongst themselves and if the 20 

tribes are strong at addressing issues and if the tribes are aware of 

the narratives and histories, there is perhaps no issue or problem. 

Q. So just coming back to this issue of tuku whenua, you’ll be aware of the 

tuku arrangements involving nga hapū e toru mo Ngāti Porou at 

Kennedy’s Bay, Hauraki? 25 

A. Yes. 

Q. When did that occur? 

A. In the years of 1850 and since. 

Q. What was the purpose of that tuku whenua? 

A. That is one of the aspects that I covered in my Masters’ degree so 30 

I’ll take a moment to consider that.  To summarise, to connect the 

significant mana or authority amongst the various tribes of 

Marutūāhu and the relations of Ngāti Porou.   

Q. And those relations of Ngāti Porou remain at Harataunga today? 
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A. Yes. 

Q. They have a whare tipuna there? 

A. Yes.  

Q. Do they refer themselves as tangata whenua, mana whenua? 

A. What I’ve heard some of them yes. 5 

Q. What is the Marutūāhu or Tamaterā position on that? 

A. We gave them the land and from that an arranged marriage was 

concluded.  So if I speak further in relation to me personally and my 

own genealogy.  Because of the interconnections of genealogy in 

regards to tikanga it is okay, the spirit is fine. 10 

Q. So that’s been in place since the 1850s and you say they remain there 

today.  Do they have ahi kā at Harataunga? 

A. According to some yes.  Those the descendants of the arranged 

marriage, the descendants that descended from the connection of 

Te Paea and Te Rakahuriwai, are one family. 15 

Q. Would Marutūāhu Tamaterā have not lost their rights and mana in that 

area despite the tuku and its longevity? 

A. No, no, the tribe of Marutūāhu are the significant tribe at Harataunga.  

Therefore, Ngāti Tamaterā has mana and Te Patukirikiri has mana 

and Ngāti Whanaunga has mana and Ngāti Maru has mana and Ngāti 20 

Porou has mana, but the difference is the ancestral mana and the 

mana handed down regardless of whatever – regardless that they’re 

different they are also the same. 

MR WARREN ADDRESSES THE COURT (11:31:34) 

COURT ADJOURNS: 11.31 AM 25 
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COURT RESUMES: 11.47 AM 

CROSS-EXAMINATION CONTINUES:  MR WARREN 

Q. Dr Ngāpō, there is a map that should be in front of you, this is map 8 from 

the plaintiff’s map bundle and you’ll see reference there some places that 

were discussed by the tūpuna in both Ōrākei block hearings in the 1860s.  5 

There’s you’ll see Taurarua, Waipapa, Te Tō, Oka, Maungawhau, you 

see those? 

A. Yes. 

Q. And you may recall that all of the tribal groups in those hearings talked of 

their historical relationship with those areas, including the Te Waiohua 10 

tribes, Ngāti Whātua tribes and all of the Marutūāhu tribes, you recall 

that? 

A. Yes. 

Q. My question is, is it wrong in tikanga for important places to have shared 

histories and shared relationships among different but related tribes? 15 

A. No, that is very Māori. 

Q. Are there similar examples or situations in Hauraki where there are 

shared relationships, shared histories on certain sites? 

A. Yes, there are many. 

Q. Any you wish to share with the Court? 20 

A. What I’ve heard, some of them have already been spoken.  If we look 

at Wharekawa, the tribes are Ngāti Pāoa and Ngāti Whanaunga.  If 

we cross over to Harataunga, we have Ngāti Tamaterā, Patukirikiri, 

and those other tribes of Marutūāhu, through to the relations of 

Ngāti Porou.  If we cross over to Manaia, you have Ngāti Maru, Ngāti 25 

Pūkenga, these are the main tribes of one of the marae.  But there 

also is Ngāti Whanaunga and Ngāti Tamaterā.  

Q. Just a final question.  Much has been made of the 2007 report and 

obviously the plaintiffs raise criticisms with the concept of layers of 

interests and you’ll be aware that Professor Te Wharehuia Milroy was a 30 

member of that Tribunal, do you recall that? 

A. Yes. 

Q. My assumption is you spent a lot of time with Professor Milroy? 
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A. Yes. 

Q. How would you describe him in terms of his knowledge of Te Reo me ona 

tikanga? 

A. An exceptional expert.  An expert in genealogy, in history and in 

Māori language and tikanga. 5 

CROSS-EXAMINATION:  MS COATES 

Q. Thank you Dr Ngāpō, I am the lawyer for Te Ākitai Waiohua.  

Acknowledgements also to you for your acknowledgements this 

morning to Te Ākitai.  I only have a couple of questions.  In your brief of 

evidence, you talk about mana as involving authority, influence and 10 

control, is that right? 

A. Yes. 

Q. And you’ve given examples of how Marutūāhu recognises shared mana 

in a space, is that correct? 

A. Yes. 15 

Q. Can you give an example of how that works in practice?  So for example 

on the marae or in pōwhiri or by way of example? 

A. I will return to some of my own examples of prayer, here within 

Tāmaki Makaurau.  I have been asked to come and open places over 

the years under tikanga that I know and so I turn to ask another 20 

expert of Ngāti Whātua Ōrākei that that person and I should go 

together according to tikanga of the elders.  And that is one example 

of this what you are discussing today. 

Q. Kia ora Dr Ngāpō, that’s a very good example, are there any others that 

you can, you might want to share with the Court? 25 

A. Within Tāmaki Makaurau in the years gone by, we have gone to 

some gatherings and we sat together.  We and Ngāti Whātua Ōrākei, 

Te Ākitai Waiohua, and Marutūāhu on the paepae [oratory bench] in 

some of the gatherings.  Therefore that is an example of – [Your 

Honour I was seeking clarification of the term “tauwhitiwhiti”, it’s an 30 

example of the interconnectedness.]  An example. 
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Q. Mr Kruger, you may have heard his evidence, but he said the Court 

should not determine tikanga disputes between iwi, do you agree with 

that sentiment or that whakaaro? 

A. Yes, it is difficult if it is left for the Court to determine.   

Q. Why is that? 5 

A. Because they don’t fully know or understand all the aspects relating 

to tikanga. 

Q. And there are detailed nuances to tikanga aren’t there? 

A. Yes you’re correct. 

CROSS-EXAMINATION:  MR HODDER 10 

Q. Good morning Dr Ngāpō. 

A. Greetings to you. 

Q. A couple of minutes ago, you discussed Professor Milroy with my learned 

friend Mr Warren and you described his expertise as including of course 

tikanga, do you recall? 15 

A. Yes. 

Q. Is that tikanga Māori? 

A. Yes. 

Q. In your evidence at paragraph 15, in the first line you refer to the Tāmaki 

isthmus and I’d be grateful if you could help us by explaining, in broad 20 

terms, what area you include within the Tāmaki isthmus when you use 

that phrase? 

A. Those places that you have already mentioned within this hearing. 

Q. We have mentioned many places in this hearing so I’m going to ask you 

to be a little more specific please.   25 

A. To me and what I understand, if I am looking through Māori eyes, all 

of those places on the maps that were produced here in this hearing.  

It is difficult to selectively say it should be like this or it should be 

like that because historical maps are different until the and to this 

day and the maps of today.  But I do say some of the names and the 30 

places that you are seeking are Mokoia Mauinaina, the river of 

Tāmaki, and others to the various regions that are close by. 

Q. Can I ask would that include Maraetai? 
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A. No. 

Q. This may be equally troublesome but in your paragraph 34, in the third 

line or third and fourth lines, you use and this is in the English language 

version the phrase “Central Auckland”.  Is that the same area or different? 

1200 5 

A. Can you please repeat your question? 

Q. In your paragraph 34 in the third and fourth lines at the end of the first 

sentence in the English version you use the phrase “Central Auckland”.  

My question is whether by the phrase that’s translated here as Central 

Auckland you mean the same or something different to the area covered 10 

by the Tāmaki isthmus that we’ve just discussed? 

A. Therefore the heart of Tāmaki, is that what you’re asking? 

Q. What I’m asking is whether when you use the phrase “Tāmaki isthmus” in 

paragraph 15 and “Central Auckland” in paragraph 34 I think it was, you 

are talking about the same area or one is smaller than the other? 15 

A. Yes. 

Q. Well I gave you alternatives.  I need to know which one.  Is Central 

Auckland a smaller area than the Tāmaki isthmus? 

A. To me if I am looking at this from a Māori perspective they are one 

and the same. 20 

Q. And this may seem pedantic but I need to be clear for the purposes of 

this case.  When you were using the language in paragraph 34 “Central 

Auckland” you were looking through Māori eyes and you did mean that 

Central Auckland was the same as Tāmaki isthmus, correct? 

A. Yes. 25 

Q. Thank you.  In paragraph 15 of your brief in the second sentence you 

refer to, and again I’m of course referring to the English version but 

understand that you’ll be reading the Te Reo version, you refer in the 

translation into English to an attempt or an “attempt to erase the history 

and ancestral connections of the many peoples of Tāmaki to the whenua”, 30 

is that a good translation of what is in Te Reo? 

A. One moment please while I look at both versions.  Yes, it’s very – 

it’s pretty accurate. 
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Q. I should have asked you this before so I’ll interrupt myself.  You wrote 

your evidence in Te Reo? 

A. Yes. 

Q. Did you translate into the English version or somebody else translated 

that? 5 

A. No, I did it. 

Q. I’m sorry? 

A. [I did it]. 

Q. So going back to that phrase in English “attempt to erase the history and 

ancestral connections of the many peoples of Tāmaki to the whenua”, is 10 

that what you understand Ngāti Whātua’s case is designed to achieve? 

A. If they are saying to us the tribes of Marutūāhu we weren’t here, yes, 

that is very belittling.  It’s not as if they are the only tribe within 

Tāmaki Makaurau, in the heart of Tāmaki Makaurau, that is what we 

are saying.  And those kōrero were handed down to us and came 15 

down amongst our assemblies of learning within our experts.  So 

who is another tribe to say to us that we were not here? 

Q. Forgive me but that still isn’t actually answering my question.  So is it your 

understanding that that is what Ngāti Whātua Ōrākei’s case seeks to 

attempt?  And the reason I ask it again is because your previous answer 20 

began with “if” and I want to know what your understanding actually is?  

Is that your actual understanding of Ngāti Whātua Ōrākei’s case and was 

it so at the time you wrote your evidence? 

A. Yes, because we came together, we met together at the marae of 

Wharekawa, we met together at the marae of Ōrākei and that is what 25 

was discussed there and mentioned by them. 

Q. So I understand your answer is that your paragraph 15 is based, what, on 

the conversation at the marae at Wharekawa, correct? 

A. And the rest of what is being discussed in the media. 

Q. And just for completeness, can we go to your paragraph 40.  There the 30 

English version of your evidence says that Ngāti Whātua Ōrākei are 

asking the Court to use its powers to remove all other iwi from the 

whenua.  Does that also come from what you heard at the discussions at 

Wharekawa? 
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A. This is what I understand from what they had said within the 

gatherings. 

Q. Have you been given Ngāti Whātua’s evidence, written evidence to read? 

A. Yes, and I am aware of what Ngāti Whātua Ōrākei have said. 

Q. Have you been given all of the evidence or just some of it? 5 

A. I am saying I have all of it. 

Q. And have you read Ngāti Whātua’s statement of claim in this case? 

A. Yes. 

Q. In your evidence you don’t directly address any of the Ngāti Whātua 

evidence.  Was that because you were not asked to do so? 10 

A. That’s because my expertise is with – is pertaining to kawa and 

tikanga.  At the time that we went to meet together with Ngāti Whātua 

Ōrākei at Wharekawa and Ōrākei the part that I was given was to 

carry the tikanga and to lay down the kōrero.  It wasn’t me alone but 

I was one of them.  Therefore, I did not get involved with the claims 15 

like others. 

Q. Insofar as they deal with aspects of tikanga, you were not asked to 

respond to the evidence of Ms Kawharu? 

1210 

A. No.  This is what I’m saying.  What I am saying here now is what I’ve 20 

been told by our kaumatua, the elders of days gone by, most of 

whom have now left, are now deceased. 

Q. And just for completeness, you weren’t asked to respond to the evidence 

of Mr Meredith, correct? 

A. No, but I arrived there to that meeting amongst the experts. 25 

Q. And you weren’t asked to respond to the evidence of Mr Tāwhiao? 

A. No. 

Q. Or Mr Kruger? 

A. No.  This is what I think in regards to this particular hearing. 

Q. So your evidence, if I’ve understood all that correctly, the purpose of that 30 

evidence is to provide the Court with your expert understanding of tikanga 

as understood by Marutūāhu, correct? 

A. Yes. 
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Q. And not to respond to the wider views discussed by, for example, 

Mr Kruger, Mr Tāwhiao, Mr Meredith, Ms Kāwharu? 

A. I have my own thoughts for some of what they raised. 

Q. In your paragraph 9, in the first sentence you describe in general terms 

what tikanga Māori is.  Would you agree that across all or most Māori 5 

groups, there is a set of core values or principles? 

A. Yes, but like the example I just gave previously regarding kawa and 

tikanga, the operationalisation is different by each. 

Q. And I think we may be able to agree on that I think, that – well can we 

agree that those core values or principles are probably described as 10 

tikanga Māori? 

A. Can you please repeat your statement, question? 

Q. Can we agree that the set of core values or principles that we talked about 

a minute ago can be properly described as tikanga Māori? 

A. Yes, but I’d like to expand on that.  Because as you and I are here 15 

discussing this in English, you don’t have a full understanding of it.  

You’ve left out some aspects that relate specifically to tikanga.  It 

appears as though you are mistakenly thinking that kawa and 

tikanga are the same.  Yes some aspects have a relationship but 

some are also different.  Kawa cannot be changed, whereas tikanga 20 

can be changed by people.  Secondly, the problem is the problem 

between you and I is that you speak English.  Therefore some of the 

understandings are not there. 

Q. Thank you.  The reason I asked the previous questions was I wanted to 

ask you whether the set of core values or principles which we referred to 25 

a few questions back provide a foundation for beliefs and practices that 

may vary to some extent between different Māori groups? 

A. Yes, that’s sometimes yes.  But it’s not as though they are 

cemented.  Here’s an example, in the second gathering that we had 

with Ngāti Whātua Ōrākei, the tikanga as I understand it on their 30 

marae is “pāeke”.  That means their speakers stand and speak first 

and then the opportunity to speak is given to us, the visitors.  But 

their tikanga was changed within that specific gathering.  One of 

them stood to close the discussions.  Therefore to me that’s not my 
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understanding of pāeke.  So as we discuss tikanga, one should be 

careful.  

Q. Is it your view that those core values or principles that I was asking about 

in the series of questions are core values or principles that are shared by 

you and by Ngāti Whātua Ōrākei? 5 

A. As I said to you before, yes, but some are different.  It depends on 

context. 

CROSS-EXAMINATION:  MR MAHUIKA – NIL 

RE-EXAMINATION:  MR MAJUREY – NIL 

QUESTIONS FROM THE COURT – NIL 10 

WITNESS EXCUSED 
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MR MAJUREY CALLS 

HARRY HAERENGARANGI MIKAERE (AFFIRMED) 

MR MAJUREY ADDRESSES THE COURT (12:20:00) 

EXAMINATION:  MR MAJUREY 

Q. Tēnā koe te pāpā.  Your name is Harry Haerengarangi Mikaere? 5 

A. Āe.  Yes. 

Q. You belong to the tribes set out in paragraph 2 of your statement? 

A. Yes. 

Q. And you hold a number of current roles set out at paragraph 8 of your 

statement? 10 

A. That’s correct. 

Q. Please take your statement as read and could you please sign your 

statement and Madam Registrar will help you with that. 

BRIEF OF EVIDENCE OF HARRY HAERENGARANGI MIKAERE 

He mihi 15 

Ko Moehau ki tai, ko Te Aroha ki uta, Ko Ruahine, ko Hauturu ki 

waenganui i a raua. 

Nā Te Tapuru he Rangatira o Ngāti Maru, i tuku te whenua ki a Te 

Tawera otira Ngāti Pūkenga. Ko te whenua, ko Ruahine ko Hauturu hoki 

ki toku Tupuna Rangatira Te Kou o Rehua o Te Tawera o Ngāti 20 

Pūkenga. 

Kia whakamaumaharatanga ki ōku tūpuna Te Tapuru o Ngāti Maru raua 

ko Te Kou o Rehua o Ngāti Pūkenga. 

Āpiti hono tātai hono rātou ano ki a ratou. 

Āpiti hono tātai hono tātou te hunga ora. 25 

Mauri ora ki ngā mana o roto i te whare o roto hoki i tēnei whaitua. 

I. INTRODUCTION 

1.  My name is Harry Haerengarangi Mikaere. 

2. I belong to Ngāti Pūkenga, Ngāti Maru and Ngāti Kahungunu. 

3.  My Ngāti Maru whakapapa incudes direct descent from the eponymous 30 

tupuna Marutūāhu. 
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4.  I am a marae kaikōrero for our people. 

5.  I come from a family of 10 children. We grew up in a tribal settlement 

where life revolved around whānau. My father, a WWII veteran, brought 

us up to value people, the planet, and peace and prosperity. 

6.  The land and the sea provided for us. Tīkapa Moana (Hauraki Gulf) is a 5 

crucial part of our identity, a taonga and a pātaka kai mai rano. I have 

fished, as well as farmed many thousands of green weight tonnes of 

green shell mussels, in these ancestral waters of Tīkapa Moana most of 

my life, and this will be carried forward by my tamariki and mokopuna 

going forward into the great futures ahead of them all. 10 

7.  Iwi roles I previously held include: 

a. Chair, Kahungunu Asset Holdings Ltd. 

b. Chair, Te Korowai Hauora o Hauraki. 

c. Deputy Chair, Hauraki Māori Trust Board. 

d. Director, Aotearoa Fisheries Ltd (now Moana Fisheries Ltd). 15 

8.  Iwi roles I currently hold include: 

a. Chair, Tainui Waka Alliance. 

b. Chair, Ngāti Pūkenga ki Waiau Society Incorporated. 

c. Chair, Pare Hauraki Kaimoana. 

d. Chair, Tīkapa Moana Enterprises. 20 

e. Chair, Te Korowai Hauora o Hauraki. 

f. Chair, Hauraki Primary Health Organisation. 

g. Trustee, Hauraki Māori Trust Board. 

II. NGĀTI WHĀTUA ŌRĀKEI EXCLUSIVE CLAIM TO CENTRAL AUCKLAND 

9.  I am advised by Counsel for Marutūāhu that Ngāti Whātua Ōrākei seeks 25 

four Court declarations, summarised as follows: 

i. Ngāti Whātua Ōrākei has ahi kā and mana whenua in the “2006 RFR 

Land” and “1840 Transfer Land” (“Claimed Lands”). 

ii. When applying its “Overlapping Claims Policy” in relation to the 

Claimed Lands, the Crown must act in accordance with tikanga, 30 

particularly Ngāti Whātua Ōrākei tikanga. 

iii. When developing proposals to include any land within the Claimed 

Lands in a proposed Treaty settlement with iwi who do not have ahi kā, 



2316 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

the Crown must act in accordance with tikanga, particularly Ngāti 

Whātua Ōrākei tikanga. 

iv. In order to comply with tikanga in the above circumstances with an iwi 

other than Ngāti Whātua Ōrākei, the Crown must: 

a. appropriately consult with Ngāti Whātua Ōrākei; 5 

b. acknowledge Ngāti Whātua Ōrākei as the iwi having ahi kā; 

c. decline to include land in a proposed Treaty settlement if there is 

evidence it would unjustifiably erode the mana whenua of Ngāti Whātua 

Ōrākei as the iwi having ahi kā; 

d. decline to include land or recognise an interest in land in a proposed 10 

Treaty settlement where the land has been the subject of a gift to the 

Crown unless Ngāti Whātua Ōrākei, as gifting iwi, has provided its 

consent to the transfer. 

10.  I am also advised by Counsel for Marutūāhu that it was confirmed by 

Ngāti Whātua Ōrākei at earlier Court hearings in this proceeding that it 15 

effectively claims: 

a. Exclusive ahi kā/mana whenua over the entire Claimed Lands; and 

b. A right of veto over all proposed Treaty settlement involving any land 

within the “1840 Transfer Land”. 

III. TUKU WHENUA 20 

11.  I understand Ngāti Whātua Ōrākei claim the “1840 Transfer Land” was 

a gift and not a sale. 

12.  Tuku whenua (granting of rights to occupy land / gift of land) is an 

important part of Marutūāhu history. 

13.  It was Te Tawera (of Ngāti Pūkenga) who received tuku whenua from 25 

Ngāti Maru at Ruahine, Manaia. In part, to provide an area with much 

needed food resources to feed the people and in part for the military 

alliance forged in the early decades of the 1800s. 

14.  Essential elements of that tuku included: Te Tawera aligning with Ngāti 

Maru and Marutūāhu in major military actions (especially against Ngāi 30 

Te Rangi); Te Tawera doing so without expectation of reward; Ngāti 

Maru deciding, in reciprocity, to offer the tuku; Te Tawera accepting and 

moving to Ruahine (and have remained there ever since). Importantly, 

all involved knew ‘the what and the why’ of the tuku. 
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He Kōrero Taki 

Nā Te Tapuru he rangatira nō Ngāti Maru i whakatō te kupu ki tōna iwi 

kia homai he whenua hei nohonga mō Te Tawera, nā wai ā ka huaina 

ko Ngāti Pūkenga, he ngaki mate te kaupapa - Te Tapuru instigated the 

initial gift to Te Tawera of Ngāti Pūkenga because of military assistance 5 

rendered. 

He Whakatauki: 

I. Ngā Herenga o Ngāti Pūkenga – In summary, literally "the ties of Ngāti 

Pūkenga”, these relationships developed with Ngati Maru. 

II. Nga Herenga o Ngati Maru - The Joining of Ngāti Pūkenga & Ngāti 10 

Maru ties/connections "ngā herenga” to Ngāti Maru, this covers the 

whakapapa connections, the occasions of assistance rendered (Ngāti 

Pūkenga to Ngāti Maru and Ngāti Maru to Ngāti Pūkenga), the 

intermarriages, all the way down to this very day when these 

relationships are still being played out as exemplified by my actions here 15 

today. 

III. Ngāti Pūkenga to Ngāti Maru and Ngāti Maru to Ngāti Pūkenga - Is 

an active outcome of a practiced Tikanga for centuries that is very much 

alive today. 

15.  Others will discuss the tuku whenua from Ngāti Tamaterā to hapū of 20 

Ngāti Porou at Harataunga and Mataora (as places for shelter and rest), 

and from Ngāti Maru to Tuhourangi at Wharekawa (East) (following the 

Tarawera eruption). 

16.  Another famous example of tuku involved Ngāti Tamaterā and Ngāi Te 

Rangi at Ongare, which I will come back to. 25 

17.  As part of its consideration of some of these histories in the “Hauraki 

Report,” the Waitangi Tribunal considered the tikanga of tuku whenua. 

IV. TIKANGA 

18.  The modern setting for the present litigation is the Treaty settlement 

disputes that flared up in the mid-2000s between Ngāti Whātua Ōrākei 30 

and other iwi of Tāmaki Makaurau, including the Marutūāhu 

Confederation (Ngāti Maru, Ngāti Paoa, Ngāti Tamaterā and Ngāti 

Whanaunga) as well as Te Patukirikiri; and Ngāi Tai Ki Tamaki, Ngāti Te 

Ata and Te Kawerau ā Maki (of Waiohua).  
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19.  But, contested litigation is not new – it goes way back to the Native Land 

Court hearings on the Ōrākei Block in the 1860s involving the 

Marutūāhu, Waiohua and Ngāti Whātua tribes. 

20.  I have seen the damage that can come from such disputes, especially 

on whanaungatanga. 5 

21.  During my time as Chair of the Treaty Tribes Coalition of iwi from 

throughout Te Waipounamu, Wharekauri, Kahungunu, Tairawhiti Ngāti 

Porou, Taranaki and Pare Hauraki, I was intimately involved with the 

Māori fisheries settlement and litigation that delayed the distribution of 

that significant national Treaty settlement to all the iwi of Aotearoa for 10 

more than 12 years (involving multiple court hearings and two trips to the 

Privy Council). Tribal relationships throughout the country were 

fractured, cousin was pitted against cousin, and the opportunity costs 

from the settlement delays totalled in the hundreds of millions. 

22.  The present case involves a fundamental dispute over tikanga and 15 

traditions. 

23.  The case has some disturbing features: 

a. It involves a very unusual claim – tribal exclusivity and veto based on 

claims of mana whenua and ahi kā on the part of a single hapū over a 

huge area with a heavily (and still) contested past. 20 

b. It is being played out in the High Court and not the Waitangi Tribunal. 

The Tribunal is the recognised forum for such disputes. 

c. The costs of participation in the High Court is significant and therefore 

a disincentive for participation. 

d. Those iwi wishing to protect their relationships with the whenua and 25 

opposing the claim face the prospect of court costs if they “lose”. That is 

not the case in the Waitangi Tribunal 

That is all the very opposite of tikanga. 

24.  I was fortunate to have grown up with, and attended numerous wānanga 

and hui with our kaumātua around the motu. I recognise my parents and 30 

grandparents, my Aunties (including Betty Williams, Bonny Renata, Vera 

Rakena, Hariata Gordon, Lully Watene), my Uncles (including Huhurere 

(Shu) Tukukino, Rikiriki (Dickie) Rakena, Te Wiremu (Tewi) Mataia 
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Nicholls, Taimoana Turoa, Te Hiringanuku (Bo) Ngamane), and my 

tuakana Toko Renata Te Taniwha. 

Ngā mihi maumaharatanga ki a rātou ngā kuru pounamu o inanahi rā - 

my greetings to all my tūpuna and kaumātua of those gone by. 

25.  Sadly, almost all our old people have passed and those few that remain 5 

are frail. 

26.  The old people always talked about the fundamentals of tikanga. 

27.  Whanaungatanga is the essence of being Māori, and the connections 

between people and widespread relationships with the spiritual and 

natural worlds are all linked through whakapapa. The relationships with 10 

the natural world (land, water, coastal marine area, air, plants, animals 

etc) are bound together by mutual responsibilities. Ngā whetū o te rangi 

ki te kōpua o Papatūānuku. 

28.  Mana involves authority, influence and control. In the human realm, 

mana is traditionally derived through the atua, whakapapa and/or 15 

personal accomplishment, and exercised by rangatira for the people in 

accordance with the values of kaitiakitanga – acting unselfishly and 

correctly. I note the derivation for the meaning of rangatira (“ranga” + 

“tira”) is to bind together. 

29.  The old people taught me that our culture is inclusive. We try to find 20 

where we have connections and common ground through our 

whakapapa and traditions, rather than differences. 

30.  Even in battle, it was not common for there to be total annihilation of an 

enemy - peace would usually be found in some way. 

31.  There are two famous examples of this in Marutūāhu history. 25 

32.  One is the sparing of the iwi Ngāti Hako in the warfare following the 

murder of senior Marutūāhu rangatira. As the end of Ngāti Hako was 

approaching in the long running battles, Ngāti Tamaterā elders Taharua 

and Taiuru stopped the warfare by reminding their Marutūāhu nephews 

leading the forces, including Te Hihi (of Ngāti Tamaterā) and Rautao (of 30 

Ngāti Maru), that they were closely related to their foes. Ngāti Hako were 

thus spared and exist to this day. 

33.  The other example is the tatau pounamu (peacemaking) following the 

devastating military campaign against the Waiohua tribes by the massive 
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Marutūāhu taua led by Rautao in avenging the murder of his father 

(Kahurautao) and brother (Kiwi). To avoid total loss, Waiohua sued for 

peace with the Marutūāhu by betrothing Parekaiangaanga (a puhi 

(young woman of high rank)) to Rautao. This was accepted and the 

marriage ended the warfare. It also joined a shared whakapapa of Ngāti 5 

Maru and the Marutūāhu with Waiohua. This tatau pounamu has 

endured ever since. 

34.  Land has always been of fundamental importance to Māori. It is central 

to tribal identity and sustenance. 

35.  The Ngāti Whātua Ōrākei claim seems to rely on concrete notions of 10 

tikanga in relation to whenua, for example: 

“That notion [a collective tribal entity exercising mana whenua over land] 

is incompatible with tikanga Māori because mana whenua cannot be 

exercised in the same area by more than one iwi or hapu.”  

“There cannot be more than one tangata whenua with mana i te whenua. 15 

It is not logical.” 

36.  These statements appear to assume a universal and invariable tikanga 

for the whenua with a neat formula – at some defined point in time the 

rohe of one tribe begins and ends at clearly marked points, there is no 

overlap and no dispute as to which side of the line you belong. 20 

37.  These statements demonstrate the difference in our respective world 

views. They do not reflect the tikanga of Ngāti Maru and Marutūāhu. 

38.  I come back to the fundamentals of tikanga as taught to me by the old 

people: 

a. People and the whenua are connected through whanaungatanga and 25 

whakapapa.  

b. People belong to the whenua. 

c. The source of relationships with the whenua include the personal 

mana of rangatira, ancestral claims, conquests and compacts such as 

peace agreements or tuku. 30 

d. Such relationships are not dependent on continual occupation (or 

ownership) over ‘every square inch’, rather on maintaining (keeping 

warm) the relationships with the whenua. If the relationships are 

maintained, the ‘fires never go out.’ 
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e. Tribal areas are not defined by hard and straight lines on maps, rather 

landscape features. 

f. Tribal areas reflect the nature of the relationships between the people 

and whenua. For example, fortified settlements, kainga and cultivation 

areas together with seasonal food gathering and harvesting settlement 5 

areas on motu (islands) and coastal areas. 

g. Overlapping relationships with the whenua are not uncommon, 

especially in populated areas like Tāmaki or Hauraki that have sustained 

many different peoples over the centuries. This recognises that over 

time, many peoples have belonged to the land. 10 

39.  I agree with the Waitangi Tribunal when it says: 

“We reiterate that Maori land interests were not a matter of clearly 

defined boundaries between groups and that a group could have a 

particular interest in a place that was some distance from its core 

territory. In listing various groups below, therefore, we do not suggest 15 

that other groups had no rights within the areas mentioned.” 

40.  As noted, Ngāti Whātua Ōrākei say “mana whenua cannot be exercised 

in the same area by more than one iwi or hapu.” 

41.  This is at odds with our tikanga. It is also at odds with findings of the 

Waitangi Tribunal on custom. For example, the Tribunal has questioned 20 

the origins of “mana whenua” on more than one occasion. For example, 

in its Raupatu Report: 

“We also endorse the Rekohu Tribunal’s concerns about the use of the 

term ‘mana whenua’, particularly when it is used to assert that one group 

has exclusive authority within a particular area. Maori custom was 25 

characterised by complex overlapping and intersecting interests, so that, 

in different circumstances, the interests of one group or another might 

be more significant. The concept of ‘mana whenua’ appears to be a 

nineteenth-century innovation, which confuses the personal or spiritual 

quality of mana with the distinct issue of rights to land.” [Footnote 30 

omitted] 

42.  The Tribunal also considered claims of ‘joint exclusivity’ over a defined 

area in that inquiry. Ironically, in response to a joint claim by the 
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Marutūāhu Confederation over the Katikati Block (shown in the following 

map).  

                   

 

43.  In assessing the joint claim, the Tribunal stated: 5 

“Finally, we discuss several neighbouring groups whose predominant 

areas of interest lie outside our inquiry boundaries: the Marutuahu 

confederation; Ngati Haua; Ngati Hinerangi and Ngati Tokotoko; Ngati 

Raukawa; and Ngati Rangiwewehi. Of these groups, only the Marutuahu 

confederation is a claimant in this inquiry. As we noted in chapter 1, the 10 

confederation is made up of four Hauraki iwi. They have claimed as a 

group, so we are not required to distinguish between the interests of its 

constituent tribes. The confederation’s claims concern the Te Puna–

Katikati purchase – it asserts that it has exclusive ‘mana whenua’ in the 

Katikati block and shared interests to Ongare and Uretara in the northern 15 

part of the Te Puna block, and that it has wahi tapu ‘located deep into 

the Te Puna Block’. We accept that the confederation had interests in 

the Katikati block and the northern part of the Te Puna block, but we do 

not believe that its interests excluded other hapu from also having 

customary rights within any part of those blocks. We consider that the 20 

area was a contested zone, an area where the rights of the confederation 

overlapped with those of Ngai Te Rangi. The extent of each side’s rights 
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was in dispute at 1840, and was still disputed in 1864 when the purchase 

of the Te Puna– Katikati blocks commenced.” [Emphasis added and 

footnote omitted] 

44.  There are several points to note in comparing that and the present case: 

a. That joint Marutūāhu claim was based on the shared interests of the 5 

four Marutūāhu Iwi (not a single hapu as in the present case) and in one 

part of the Tribunal’s inquiry area. 

b. The Marutūāhu acknowledged shared interests with other tribes in the 

much larger Te Puna Block. 

c. The lines on maps were not those proposed by Marutūāhu, rather the 10 

Crown’s surveyed boundaries as part of their post-war confiscations at 

Te Puna-Katikati. 

45.  The following important factors emerge from the various Tribunal 

findings:  

a. The customary interests or rights of tribes in contested areas are 15 

complex and intersecting. 

b. Exclusive areas defined by lines on maps is not a part of custom. 

c. The customary interests or rights of tribes can overlap or co-exist over 

the same land. 

d. Core or predominant customary interests or rights are not mutually 20 

exclusive with those of other tribes, even if outside their “core territory” 

or “predominant areas of interest”. The respective set of interests or 

rights are not superior or inferior to the other. 

V. TĀMAKI MAKAURAU – TĪKAPA MOANA 

46.  Our old people have always been very clear that all the Marutūāhu Iwi 25 

have maintained their enduring relationships with the whenua of central 

Tāmaki Makaurau. So too, the closely related tribe of Te Patukirikiri who 

are an ancient people of Tāmaki and very closely related to the 

Marutūāhu Iwi. 

47.  This reflects our traditions as a highly mobile maritime people across our 30 

rohe. 

48.  The most important source of food for our tūpuna came from Tīkapa 

Moana. 
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49.  We are told by the old people that there are many signs in the stars for 

the important task of collecting kaimoana. For example, if the Pleiades 

is shining brightly, we are told it is a bad time for flounder and eel fishing. 

There are many other signs provided to us which help us in collecting 

kaimoana from Tīkapa Moana. 5 

50.  There are many gifts which Tīkapa gives us - Snapper, Kahawai, Parore, 

Flounder, Mullet, Shark, Maomao, Groper, Kataha, Ngaoiro, Hake, 

Pakirikiri, Araara, Kopukopu, Whale, Dolphin, Seal, Stingray, Octopus, 

Moki, Whitebait, Karimurimu and many others. 

51.  The shellfish include oysters, mussels, pipis, tuatua, sea eggs, paua, 10 

anemones, cats eyes, crabs, crayfish, kokota, seaweed, kahitua and 

many others. 

52.  The tūpuna spent much time travelling around our rohe at seasonal 

kainga collecting harvesting kaimoana for preservation. This took our 

tūpuna to the Gulf Islands, Mahurangi and Tāmaki. Fish, especially 15 

shark, was smoked, and mussels, pipis and tuatua were dried, sewn to 

wiwi grass, and all distributed to our people. 

53.  The old people recounted our traditions with Tāmaki at many wānanga 

and hui over the years, including: 

a. Tainui Waka and Tīkapa Moana. 20 

b. Marutūāhu Mauri. 

c. Ūreia and Te Routu a Ūreia. 

d. The utu of Kapetaua. 

e. The utu of Marutūāhu for the murder of Kahurautao and Kiwi. 

f. Tatau pounamu between Marutūāhu and Waiohua. 25 

g. Marutūāhu settlements in Tāmaki, Mahurangi and motu of Tīkapa 

Moana. 

54.  The histories Toko shared with me echoed the evidence given by his 

great grandfather Kitahi Te Taniwha and other tūpuna of Ngāti 

Whanaunga, Ngāti Paoa, Ngāti Maru, Ngāti Tamaterā and Te Patukirikiri 30 

at the Ōrākei Block hearings, including the Ngāti Whanaunga 

settlements / cultivations at Taurarua and Ōrākei. 
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55.  The old people also told and re-told the traditions of keeping warm our 

relationship with Tāmaki Makaurau. For example, Toko often talked 

about: 

a. Our ongoing connections and enduring relationship with the waahi 

tapu Te Routu a Ūreia. 5 

b. Our ongoing connections and enduring relationship with the Tūpuna 

Maunga, and on the Isthmus this was especially with Maungawhau (Mt 

Eden), Pukekawa (Auckland Domain), Ōhinerau (Mt Hobson) and 

Maungarei (Mt Wellington). 

c. Our ongoing harvesting of kaimoana, fish (especially sharks) and 10 

marine mammals in Tīkapa Moana (including, the Waitematā, North 

Shore and Mahurangi). 

d. The importance of the Marutūāhu Mauri being placed at Pukekawa 

(Auckland Museum). 

e. The importance of Ngāti Maru placing the Whare Tupuna Hotunui at 15 

Pukekawa (Auckland Museum). 

56.  While Tāmaki is not our “core territory” or “predominant area of interest” 

(to use the language of the Waitangi Tribunal), it is no less a part of us 

and our identity. Nor, is our relationship with the whenua consequently 

inferior. Notions of primary and non-primary (second class iwi) have no 20 

basis in our tikanga. Again, I am talking in the context of an exclusive 

mana whenua / ahi ka claim brought by one hapu against all other iwi 

over a huge area with a complex and contested history. 

57.  The old people always acknowledged the other iwi of Tāmaki - Waiohua 

and Te Taoū (of Ngāti Whātua). 25 

58.  Our old people never heard the kaumātua of Te Taoū claim practically 

the whole of central Auckland, an area of some 109 square kilometres, 

to the exclusion of every other tribe. 

59.  The present claim of Ngāti Whātua Ōrākei is very unusual and has only 

emerged in recent times. Toko and the old people were very disturbed 30 

by it. 

60.  I do not know of any comparable large areas in Hauraki, Tāmaki 

Makaurau or Tauranga Moana where a single hapu holds such an area 

to the exclusion of all others. It would be expected that any such claim, 
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if anchored in tikanga, would be generally accepted by the other iwi. But, 

that is clearly not the case in Tāmaki, as the contested hearings in the 

1860s, 2000s and today demonstrate. 

61.  It is certainly not normal for a tribe in this part of Aotearoa to hold 

exclusively, against all others, the whole of the resources in a wide 5 

territory. 

62.  Before his passing, Toko was the senior kaumatua and rangatira of 

Marutūāhu and Pare Hauraki, as was our Uncle Huhurere Tukukino 

before him. 

63.  Toko and the old people encouraged and supported our younger 10 

leadership to protect the customary interests and rights of Marutūāhu in 

Tāmaki in the mid-2000s and beyond when the Crown was working 

towards an exclusive Treaty settlement with Ngāti Whātua that would 

have locked out all other iwi from central Auckland. 

64.  Toko and the old people were very proud of the mahi rangatira of our 15 

leaders, and remarked that they upheld the honour and warrior traditions 

of their tūpuna Te Ngāko and Rautao. 

VI. TAURANGA MOANA 

65.  In his evidence on behalf of Ngāti Whātua Ōrakei, Mr Tāwhiao of Ngāi 

Te Rangi gives a perspective on the iwi landscape of Tauranga Moana 20 

as follows: 

“23 … we believe that, together with Ngāti Ranginui and Ngāti Pūkenga 

ki Tauranga Moana, we have the exclusive right to exercise mana 

whenua in Tauranga Moana. Our belief is supported by 

acknowledgement by other iwi that we hold mana whenua in Tauranga 25 

Moana and that has been the case since we first arrived here”. 

“49 We recognise the same in respect of Hauraki iwi who we 

acknowledge have some connections in Tauranga Moana. Using the 

heat map analogy, for our (Tauranga Moana Iwi) most intense areas of 

interest, Tauranga Moana would be burning hot across the whole 30 

moana. The heat signatures of Hauraki iwi would be barely visible in 

comparison reflecting their relatively weak links to the place. But in some 

cases those links deserve to be acknowledged forming, as they do, an 

important part of our shared history.” [Emphasis added] 
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66.  Being of both Ngāti Pūkenga and Ngāti Maru, I am on both sides when 

it comes to the ancient relationship between Pare Hauraki and Tauranga 

Moana. 

67.  To characterise Marutūāhu and Pare Hauraki Iwi as “barely visible” in 

Tauranga Moana “reflecting their relatively weak links” is not tika. It is 5 

also at odds with the findings of the Waitangi Tribunal in its Raupatu 

Report. 

68.  The Raupatu Report confirmed the customary interests or rights of Ngāti 

Tamaterā, Ngāti Maru, Ngāti Pāoa, Ngāti Whanaunga and Ngāti 

Pūkenga of Manaia in the west of Tauranga Moana. 10 

69.  I have included examples of the Tribunal’s findings in Appendix 1 below. 

70.  Mr Tāwhiao described some of the key findings of the Tribunal as 

“unhelpful” in the Waitangi Tribunal’s Hauraki Settlement Overlapping 

Claims inquiry. 

71.  As Toko said, no one can doubt that Marutūāhu were in the ascendancy 15 

in Te Puna-Katikati in the first half of the 19th century. Especially, that 

most pointed demonstration of mana shown by Taraia and his 

Marutūāhu taua at Ongare in 1842 when they attacked Ngāi Te Rangi 

for breaching the terms of the tuku whenua from Ngāti Tamaterā. There, 

the Ngāi Te Rangi were killed, with several eaten, or enslaved (noting 20 

this occurred subsequent to the signing of the Treaty). 

VII. CONCLUSIONS  

72.  I have seen the damage that comes from tribal disputes, especially 

damage to whanaungatanga. 

73.  This case involves a fundamental dispute over tikanga and traditions. 25 

74.  I can speak on Ngāti Maru/Marutūāhu tikanga as it has been handed 

down to me. 

75.  The tikanga of Ngāti Whātua Ōrākei is different from our tikanga. Our 

respective tikanga does not reconcile, it is different. 

76.  The same is true for our respective traditions. They do not reconcile, they 30 

are different. 

77.  Our tikanga and traditions recognise Waiohua, Ngāti Whātua and 

Marutūāhu in central Auckland over the centuries to this day. 
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78.  Our tikanga and traditions do not recognise the modern claim by Ngāti 

Whātua Ōrākei for exclusivity and veto over central Auckland. 

79.  Given the deeply significant issues at stake here, this court should 

exercise the utmost care with any pronunciations on tikanga. 

 5 

APPENDIX 1 

EXTRACTS FROM WAITANGI TRIBUNAL REPORT - “TE RAUPATU 

O TAURANGA MOANA – REPORT ON THE TAURANGA MOANA 

CONFISCATION CLAIM” 

A. In providing background on the tāngata whenua of the Tauranga 10 

Moana inquiry district, the Raupatu Report states: 

“NGA TANGATA WHENUA 

… 

“Maori tradition then tells of the arrival in Tauranga Moana of a series of 

great voyaging waka from Hawaiki. The first waka to visit was Tainui, 15 

whose inhabitants did not settle there but made their final landfall at 

Kawhia. However, Tainui people were later to settle in neighbouring 

districts and were to play an important role in Tauranga history. These 

neighbouring Tainui people were tribes of the Marutuahu confederation 

in Hauraki to the north, and Ngati Haua and Ngati Raukawa west of the 20 

Kaimai Range.” [Emphasis added and footnotes omitted] 

B. In addressing the location of tribal customary interests within the 

inquiry district (including the Marutūāhu tribes), the Raupatu Report 

states: 

“2.4.3 Customary interests and claims of Treaty breach 25 

Having set out the territories within which various groups had interests, 

we now relate these territories to the cms blocks, the 50,000-acre 

confiscated block, and the Te Puna–Katikati blocks: three of the key 

areas within our inquiry district which are the subject of claims of Treaty 

breach. The nature of the claimed breaches will be discussed later in this 30 

report. Our identification of the groups with interests in these areas is 

based on the core territories provided by the claimants themselves. We 

reiterate that Maori land interests were not a matter of clearly defined 

boundaries between groups and that a group could have a particular 
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interest in a place that was some distance from its core territory. In listing 

various groups below, therefore, we do not suggest that other groups 

had no rights within the areas mentioned. However, we believe that it will 

be useful for both the claimants and the Crown for us to give some 

guidance as to which groups were primarily affected by alleged Treaty 5 

breaches involving the three blocks: 

… 

The Te Puna–Katikati blocks. Hapu holding substantial interests 

within the Te Puna–Katikati blocks were Te Whanau a Tauwhao, 

Ngai Tuwhiwhia, Ngati Tauaiti, Ngai Tamawhariua, Ngati Pango, 10 

Pirirakau, Ngati Pukenga, and hapu of the Marutuahu 

confederation.” 

[Emphasis added and footnote omitted] 

C.  In addressing the inter-tribal relationships within the inquiry district 

(including with Ngāti Maru and the other Marutūāhu tribes), the Raupatu 15 

Report states: 

“2.5 Relationships between Tauranga Hapu 

… 

At this point, we note that Tauranga hapu have important ties to 

neighbouring iwi. … Some hapu have particular associations with 20 

neighbouring tribes that cut across broader patterns of alliance and 

enmity. A section of Ngati Pukenga fought with Ngati Maru against Ngai 

Te Rangi, and Ngati Pukenga fought on both sides of the Ngai Te Rangi–

Te Arawa battle at Te Tumu. … 

As Professor Richard Boast argued in his report for Ngai Te Rangi, there 25 

is very little evidence of conflict between Ngai Te Rangi and Ngati 

Ranginui in the nineteenth century before the wars of the 1860s. Rather, 

he suggested, the impression that comes through in the available 

evidence is one of an ‘interconnected identity’ among Tauranga Maori, 

which includes a common alliance with Ngati Haua and a common 30 

enmity with Te Arawa and Marutuahu.” [Emphasis added and footnotes 

omitted]  
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D. In summarising the customary tribal interests (including the 

Marutūāhu tribes) recognised in the inquiry district, especially the Te 

Puna and Katikati Blocks, the Raupatu Report states: 

“2.6 Chapter Summary 

The main points in this chapter are as follows: 5 

Prior to 1840, several iwi were established at Tauranga following 

various migrations to the area over the preceding centuries. The 

principal iwi of the area were Ngati Ranginui, Ngai Te Rangi,Ngati 

Pukenga, and theWaitaha section of Te Arawa. Several other 

tribal groupings, including those of the Marutuahu confederation, 10 

had customary interests in parts of our inquiry district. 

During the period frequently referred to as the ‘musket wars’, 

Tauranga Maori fought various battles against Te Arawa, 

Marutuahu, and Nga Puhi. These battles impacted on Tauranga 

Maori in substantial ways. For the purposes of this report, the 15 

principal outcome of the war was that a strong alliance developed 

between Tauranga Maori and Ngati Haua of Tainui.” 

[Emphasis added] 

E. Of the four land areas comprising the inquiry district, the Te Puna and 

Katikati Blocks are by far the largest (by nearly 100%) and occupied 20 

significant attention in the Raupatu Report. Initial commentary on the 

Crown’s forced ‘purchase’ (including the involvement of the Marutūāhu 

tribes) was as follows: 

“THE TE PUNA–KATIKATI PURCHASE 

7.1 Introduction 25 

This chapter deals in detail with the Crown’s purchase of the Te Puna–

Katikati blocks. The blocks’ boundaries adjoin the confiscated block at 

the Te Puna Stream and run along the fringe of Tauranga Harbour as far 

as the north-western corner of the confiscation district at Nga Kuri a 

Wharei. The blocks were originally estimated to contain 90,000 acres, 30 

although a more recent estimate puts the area at 93,188 acres. As we 

noted in chapter 2, a number of hapu claimed customary interests in this 

area, including those of Ngai Te Rangi, Ngati Ranginui, Marutuahu, 

Ngati Haua, and Ngati Pukenga (see sec 2.5.2). 
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… 

The Whitaker–Fox purchase did not go smoothly. Although an initial 

agreement was reached with some of the loyal Ngai Te Rangi chiefs in 

August 1864 and a down payment made, the purchase was not 

completed for another seven years. A number of factors contributed to 5 

the delay. First, the Government had to deal with the claims of several 

non-Ngai Te Rangi groups, including the powerful Marutuahu federation 

of Hauraki, which had a long-standing claim to the western part of Te 

Puna–Katikati …”. [Emphasis added and footnote omitted] 

F. Of the various outcomes of the Crown’s Te Puna and Katikati 10 

‘purchase’, the Raupatu Report documents the following 1866 Crown 

settlements with various Iwi of Hauraki: 

“7.5 Settlement of the Claims 

7.5.1 1866 negotiations 

… 15 

7.5.2 Hauraki payments 

After the Tauranga meeting, Mackay returned to Auckland, whereupon 

Whitaker instructed him to proceed to Thames and pay Hauraki Maori 

for their claims to Te Puna–Katikati, according to the arrangements 

agreed at Tauranga. This, he did, paying the Hauraki claimants a total of 20 

£2160 over the next two months as follows: 

A payment of £100 was made to the Ngati Hura hapu of Ngati 

Paoa on 10 August for their claims over Katikati and Te Aroha. A 

deed of conveyance was signed by five members of Ngati Hura, 

surrendering their rights to both Katikati and Te Puna. 25 

A payment of £500 was made to the Ngati Pukenga of Manaia on 

14 August for claims between Katikati and Waimapu and inland 

to the mountains. Of this, £150 was paid for their interests in the 

Te Puna–Katikati blocks and £350 for interests in the confiscated 

block. In the deed signed by 18 members of Tawera, two 50-acre 30 

sections and two town allotments at Te Papa were ‘reconveyed’ 

to Ngati Pukenga chiefs Paroto Tawhiorangi, Ruka Huritaupoki, 

and Te Riritahi. The fate of these sections is discussed in 
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chapters 10 and 11. The deed conveyed Ngati Pukenga’s claims 

to ‘the Katikati, Puna, Wairoa and Waimapu blocks’ to the Crown. 

A payment of £1145 was made to Ngati Tamatera and Ngati Maru 

on 3 September for claims over Katikati, Aroha-atua, and land 

‘between the Katikati piece and Te Puna’. Five ‘burial ground 5 

reserves’, totalling 75 acres, were also recorded as being set 

aside for them in the deed of conveyance, which was signed by 

Te Moananui, Taraia, and 24 others. 

A payment of £25 was made to two claimants from Ngati 

Whanaunga. This was later increased to £35, and the two 10 

claimants signed the same deed as Ngati Tamatera and Ngati 

Maru had. The nature of the claim was not recorded by Mackay 

in his report, and the date of the payment is also unknown. 

A separate payment of £380 was made to Te Moananui for some 

unspecified ‘other claims’. As we noted above, this had been paid 15 

by Whitaker before Mackay and Clarke’s meeting to settle 

claims.” [Emphasis added and footnotes omitted] 

G. The Raupatu Report made the following adverse Treaty breach 

findings against the Crown in relation to the Te Puna and Katikati 

‘purchases’ (including prejudice suffered by the Marutūāhu tribes): 20 

“7.8 Treaty Findings 

… 

As we noted above (see sec 7.6.1), several claimant submissions quoted 

Fox to argue that the Crown’s acquisition of the Te Puna–Katikati blocks 

was coercive: a ‘forced acquisition . . . under the colour of a voluntary 25 

sale’. For this reason, they said, it was in direct contravention of article 2 

of the Treaty which allowed the Crown to purchase only such land as 

Maori were willing to sell. The Crown, on the other hand, argued that the 

blocks were properly purchased from willing sellers for an adequate 

price. Clearly, we are required to make a finding in light of Treaty 30 

principles on this issue. 

… 

In our view, the Te Puna–Katikati purchase was similar to the Crown 

purchases in Hawke’s Bay that we have mentioned above, where an 
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initial transaction paved the way for a full and final sale. In the later 

stages of the sale, the Crown would not allow dissident claimants to halt 

the process or have their interests cut out – it simply paid them 

compensation for their proven interests. As we noted in section 7.5.1, 

Whitaker himself said that those later negotiations were ‘not to discuss 5 

the purchase, but to settle who [were] to receive the money’. Moreover, 

those ‘negotiations’ took place in a climate of open pressure. Tauranga 

was, in effect, under military occupation, and during the meetings at 

which payments for Te Puna–Katikati were discussed, the Government 

threatened further military action and the confiscation of the whole 10 

Tauranga district if local Maori refused to comply with their plans. It was 

in those later negotiations that, in our view, the real pressure was 

exerted, for the admitted claimants had either to accept the 

compensation and reserves, where reserves were offered, or to go 

without. It is that coercive process that we regard as being in breach of 15 

the principle of active protection embodied in article 2 of the Treaty. 

Specifically, the Crown could buy only such land as Maori were willing to 

sell; it could not use the consent of a minority of the right-holders to 

impose a sale on the majority. 

We find that the Crown’s purchase of the Te Puna–Katikati blocks, 20 

anchored as it was in the consent of a small minority of loyalist Ngai Te 

Rangi chiefs and subsequently imposed, with compensation, on other 

Ngai Te Rangi hapu and Ngati Ranginui, Ngati Pukenga, and 

Marutuahu, was in defiance of the Treaty promise that Maori land should 

be alienated to the Crown only with the free and willing consent of its 25 

owners. 

…  

Accordingly, we think that the £2160 that the Hauraki tribes received for 

their interests was fair in proportion to the £7700 that Ngai Te Rangi 

received for their much more extensive interests. But, when we consider 30 

the reserves awarded alongside the monetary payments, it becomes 

evident that Ngai Te Rangi, who received virtually all of the 8000 acres 

of reserves in Te Puna–Katikati, were more generously treated than 

Hauraki. The only promised awards of reserves to the Hauraki iwi were 
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75 acres of wahi tapu, which the claimants allege were never actually 

set aside by the Government. This disparity between the relatively large 

reserves awarded to the Ngai Te Rangi chiefs and the virtually non-

existent reserves awarded to Marutuahu and the Ngati Ranginui hapu is 

clear evidence of a failure to treat Maori equally according to their 5 

customary rights in Te Puna–Katikati.” 

[Emphasis added and footnotes omitted] 

CROSS-EXAMINATION:  MR WARD – NIL 

CROSS-EXAMINATION:  MR WARREN – NIL 

CROSS-EXAMINATION:  MS COATES – NIL 10 

CROSS-EXAMINATION:  MR GRAHAM 

Q. Tēnā koe, Mr Mikaere. 

A. Tēnā. 

Q. I’m asking questions on behalf of Ngāti Whātua Ōrākei just so you are 

aware of that.  I understand you’ve been able to observe some of the 15 

hearing to date, is that over the past few days? 

A. Yes. 

Q. Have you been able to observe the hearing prior to that at all? 

A. Sorry, can you say that again? 

Q. Yes.  I’m just asking what parts of the hearing have you been able to 20 

observe to date? 

A. In terms of what I’ve seen so far has been – 

THE COURT ADDRESSES COURT TAKER – MICROPHONE (12:23:27) 

CROSS-EXAMINATION CONTINUES:  MR GRAHAM 

A. My main observation of the evidence this week has been around 25 

Michael Belgrave being questioned by Mr Hodder. 

Q. In your brief of evidence which we have taken as read, if we just look at 

paragraph 74.  There’s also a version on the screen for you, Mr Mikaere, 
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if that is easier.  You state there: “I can speak on Ngāti Maru/Marutūāhu 

tikanga as it has been handed down to me.”  I just want to understand 

that are you saying that there is no difference between the two or that you 

understand both? 

A. Can you put the question again? 5 

Q. So in your paragraph 74 you say that you can speak on Ngāti Maru and 

Marutūāhu tikanga and I’m asking if that is because those tikanga are the 

same or that you understand both? 

A. That is correct, I can understand both. 

Q. So they are different?  Ngāti Maru tikanga is different from Marutūāhu 10 

tikanga? 

A. Yeah, I’m not saying that they are different. 

Q. But that you understand both? 

A. That’s right. 

Q. And in terms of how you have developed that understanding, if we can 15 

look at paragraph 24 of your evidence.  You may like to refresh your 

memory of this paragraph. 

A. Yes. 

Q. But am I right in understanding that that is how you have developed the 

understanding, it has come kaumātua and tupuna? 20 

A. That is correct. 

Q. Your brief of evidence I think was prepared back in October last year, 

some time ago.  At that time can you please tell me what evidence for the 

plaintiff you had received and read? 

A. All I understand the timeline around that are the questions and in terms 25 

of that I’m not really able up to speed in regards to what was said in that. 

Q. So do I take it that in preparing your evidence you hadn’t read all the briefs 

of evidence of the plaintiff, would that be right? 

A. (inaudible 12:26:52). 

Q. After preparing your evidence, the plaintiff filed what we call reply 30 

evidence which is evidence from witnesses who responds to the things 

that you have said in your evidence.  Have you seen that reply evidence? 

A. No, I haven’t. 
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Q. If we could look at paragraphs 9 and 10 of your brief of evidence please.  

In these paragraphs, I’ll let you have a look at them, but they start by 

saying you are advised by counsel for Marutūāhu and then you set out 

certain things that you are advised. 

A. Yes. 5 

Q. That’s right?  And I take it that counsel for Marutūāhu that you mention 

there is Mr Majurey, is that right? 

A. He has certainly been involved in terms of the wānangas that led to the 

advice that has been evidenced in my report.  But those are also my own 

thinking in regards to what you’re reading in regards to my evidence. 10 

Q. Those paragraphs though, I take it that you did not prepare those, would 

that be right, paragraphs 9 and 10? 

A. Yes, we did.  Yes. 

Q. When you say “we did”, who is “we”? 

A. Myself and Mr Majurey. 15 

Q. And these paragraphs, identical paragraphs appear in a number of other 

statements for Marutūāhu. 

A. Correct. 

Q. Are you saying that you and Mr Majurey prepared these paragraphs and 

then shared them with other witnesses? 20 

A. No, in terms of some of the wānanga that we had leading to the 

preparation of that there were a group of us going through that process, 

yes. 

Q. And were all the witnesses for Marutūāhu who are giving evidence in this 

hearing present at those wānanga? 25 

A. I think in terms of those that were involved in the time that I was there, 

yes. 

Q. And so you discussed the approach to evidence for Marutūāhu in 

committee essentially, is that right? 

A. Can you put that question again? 30 

Q. I’m just asking about the process for preparing the evidence for 

Marutūāhu and was it a group exercise is that what I am hearing? 
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A. No, I don’t think the finalisation of the evidence was a group attempt 

although there were – from an individual, my own individual perspective, 

it is my own thinking and initiative. 

1230 

Q. Can I just return to the very end of your evidence, paragraph 79.  And you 5 

recall that paragraph? 

A. Yes. 

Q. So you’ve given some advice to the Court in that paragraph, so a similar 

question; is that a paragraph that you wrote? 

A. The answer to that, yes. 10 

Q. And given that the same paragraph appears in Mr McEnteer’s evidence, 

Mr Ngamane’s evidence and Mr Rawiri’s evidence, is this possibly 

something that was conceived of at a wananga? 

A. Yes. 

Q. In your evidence, you refer to the Tauranga Moana Raupatu Report, do 15 

you recall that? 

A. Yep. 

Q. I take it then that you are familiar with that report? 

A. I have read a number of pages in regards to it. 

Q. Are you familiar with the claims that Marutūāhu made to the Tribunal that 20 

are described in that report? 

A. No, no. 

Q. Perhaps if we have a look at paragraph 43 of your evidence, this may 

refresh your memory – 

A. Oh okay yep. 25 

Q. – of what you’ve said, you’ve set out at paragraph 43 a quotation from the 

Tribunal.  So I presume you are familiar with that quotation? 

A. Yes, yep. 

Q. And you’ve noted in your written evidence the irony of this comment from 

the Tribunal but if you look at the quotation and you’ll see around six lines 30 

down, the Tribunal records the Marutūāhu Confederation claiming it had 

exclusive mana whenua in the Katikati block, do you see that? 

A. Yes. 
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Q. So in that report there was a claim by Marutūāhu of exclusive mana 

whenua in a particular piece of land, is that right? 

A. Yes, yep. 

Q. And presumably you were comfortable with Marutūāhu making that claim 

if you knew about it? 5 

A. I think you really need to read the whole of what that comment is saying, 

rather than taking pieces out of it. 

Q. Certainly and in fairness to you, I’m about to take you to the next 

paragraph in your evidence – 

A. Yes. 10 

Q. – where you give some explanation, paragraph 44 of your evidence if we 

can bring that up and at paragraph 44(a), you say that one of the points 

of difference between that claim by Marutūāhu and the claim that Ngāti 

Whātua is making in this Court is that the claim in the Tribunal by 

Marutūāhu was a joint claim, that’s what you say in 44(a), correct? 15 

A. Correct. 

Q. Do you think that is an important point of difference? 

A. Yes I do. 

Q. I take it you’d accept that that distinction can only go so far though.  For 

example, if Ngāti Whātua Ōrākei’s claim in this case were made jointly 20 

with Te Rūnanga o Ngāti Whātua and Ngāti Whātua o Kaipara, I expect 

you would still be here objecting to it, correct? 

A. Correct. 

Q. Am I correct that in your brief of evidence you don’t have a specific 

discussion of the concepts of ahi kā or raupatu? 25 

A. Yes, yes I do. 

Q. You do have a discussion of this? 

A. I do. 

Q. I’ll take you to what I think might be that discussion and it starts at 

paragraph 38.  And you commence that by speaking about how you come 30 

back to the fundamentals of tikanga as taught to you by the old people 

and then if we can go to the next page please and I wanted to pick up at 

subparagraph (c) and just allow you to read that. 

A. Yes. 
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Q. And so I am understanding there that you set out some of the take by 

which relationships with land may be formed, is that right? 

A. Correct. 

Q. And if we look at the next subparagraph, subparagraph (d), I see your 

position is that relationships with land based on these take do not depend 5 

on continual occupation, have I read that right? 

A. Over every square inch, yep. 

Q. Thank you and you’ve referred in that subparagraph to the need to 

maintain relationships or keep warm relationships with the land, haven’t 

you? 10 

A. Sorry, which one are you on now? 

Q. My apologies, I’m on subparagraph (d) and in the second line you’ve 

mentioned that it is important to maintain or keep warm relationships with 

the whenua? 

A. That’s correct. 15 

Q. And so if I understand your evidence correctly, provided that keeping 

warm is done, then the relationship with the land is maintained, is that 

right? 

A. Correct, the fires never go out. 

Q. If we could move please to paragraph 56 in your evidence.  And I just 20 

draw your attention to the first sentence there where you have accepted 

that Tāmaki is not your core territory or predominant area of interest but 

“it is no less a part of us and our identity.”  What I took from that is that 

the important thing to you is to have your interests in Tāmaki recognised, 

is that right? 25 

A. That is correct. 

Q. I take it though that the terminology that is applied to those interests is 

less important, is that right? 

A. What it is I’ll read out what I’m saying here: “is our relationship with the 

whenua consequently inferior.  Notions of primary and non-primary 30 

(second class iwi) have no basis in our tikanga.  Again, I am taking in the 

context of the exclusive mana whenua/ahi ka claim brought by one hapū 

against all other iwi over a huge area with a complex and contested 

history.”   
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Q. So I’m not sure whether that has quite answered my question.  My 

question to you was, and you’ve accepted that what is important is to 

have the interests of Marutūāhu in Tāmaki recognised and I have 

suggested to you that the label that is attached to those interests is less 

important to you, have I misunderstood your evidence? 5 

A. I think you may be. 

Q. We turn back please to paragraph 27.  And you’ve set out your 

understanding of the concepts of whanaungatanga and whakapapa here, 

haven’t you? 

A. Yes. 10 

Q. And I take it that you have set that out from the perspective of Ngāti Maru 

and Marutūāhu, is that right? 

A. That is correct.  In fact across my karangatangamaha through my different 

iwi, it’s the same thing.   

Q. Well, that was what I was wanting to ask you is I read your definitions 15 

there as not particularly controversial.  Would you expect anyone to 

seriously disagree with you on that? 

A. No, I wouldn’t. 

Q. And on the next page at paragraph 28 you have a similar statement where 

you set out your understanding of mana and kaitiakitanga.  And, again, I 20 

took those as quite uncontroversial statements.  Would you agree with 

me? 

A. I don’t see them as controversial. 

Q. Thank you. 

A. Or conflicting. 25 

Q. Thank you.  In your evidence you give some examples of tuku whenua.  

Do you remember doing that? 

A. Yes. 

Q. Am I correct to understand that an iwi or hapū that received a tuku was 

obliged to respect the tuku, is that right? 30 

A. That is correct. 

Q. And if the iwi failed to respect the tuku, that could be a cause of great 

offence, is that right? 

A. That is correct. 
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Q. And pre-European contact it might even be a cause of warfare, would that 

be right? 

A. Could be, yes. 

Q. In a modern context where warfare is no longer possible, in a situation 

where a tuku has been disrespected how might that offence manifest 5 

itself? 

A. The sale of land could be one.  Without the authority of the gifter. 

Q. Yes.   

A. Yes.  That would be a prime one. 

Q. And that would be a cause of offence? 10 

A. Absolutely. 

Q. And how would the iwi demonstrate that offence? 

A. In my iwi’s case it wouldn’t do that.  We don’t do things like that. 

Q. Understood but if someone did it to you, how would you react? 

A. There would be wānanga held and brought to the attention of the 15 

offender, the nature and extent of that. 

CROSS-EXAMINATION:  MR MAHUIKA – NIL 

RE-EXAMINATION:  MR MAJUREY – NIL 

QUESTIONS FROM THE COURT – NIL 

WITNESS EXCUSED 20 

COURT ADJOURNS: 12.43 PM 
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COURT RESUMES: 2.01 PM 

 

MR WARREN ADDRESSES THE COURT – TIMETABLING (14:01:45) 

LEGAL DISCUSSION 

 5 

MR MAJUREY CALLS 

WALTER WATI NGAKOMA NGAMANE (AFFIRMED) 

Q. Your name is Walter Wati Ngakoma Ngamane? 

A. Yes. 

Q. You belong to the iwi set out in paragraph 2 of your evidence? 10 

A. Yes. 

Q. Iwi roles you currently hold are set out in paragraph 5? 

A. Yes. 

Q. Can we please take your evidence as read and we’ll have you sign at the 

end with the assistance of Madam Registrar. 15 

BRIEF OF EVIDENCE OF WALTER WATI NGAKOMA NGAMANE 

I. INTRODUCTION 

1.  My name is Walter (Wati) Ngakoma Ngamane. 

2.  I belong to Ngāti Maru, Ngāti Whanaunga, Ngāti Tamaterā, Ngāti Pāoa, 

Ngāi Te Rangi and Ngāti Hinerangi. 20 

3.  My whakapapa incudes direct descent from all five sons of the 

eponymous tupuna Marutūāhu. 

4.  I am a marae kaikōrero for our people. 

5.  Iwi roles I currently hold include: 

a. Chair, Ngāti Maru Runanga 25 

b. Mandated Ngāti Maru Negotiator for the Treaty settlement 

negotiations for Ngāti Maru, Marutūāhu Collective and Hauraki 

Collective. 

c. Director - Tūpuna Taonga o Tāmaki Makaurau Trust (Tāmaki 

Collective cultural post-settlement governance entity) 30 

d. Ngāti Maru representative: 

i. Panuku Development Auckland Mana Whenua Governance Forum. 
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ii. Watercare Auckland Mana Whenua Forum 

iii. ATEED Mana Whenua Forum 

iv. CCI Mana Whenua Forum 

v. Thames Coromandel District Council (Consultant) 

vi. Hauraki District Council Mana Whenua Forum 5 

vii. Matamata Piako District Council Mana Whenua Forum. 

6.  I have been appointed a pūkenga by the High Court under the Marine 

and Coastal Area (Takutai Moana) Act 2011 (Hawkes Bay applications). 

II. NGĀTI WHĀTUA ŌRĀKEI EXCLUSIVE CLAIM TO CENTRAL AUCKLAND 

7.  I am advised by Counsel for Marutūāhu that Ngāti Whātua Ōrākei seeks 10 

four Court declarations, summarised as follows: 

i. Ngāti Whātua Ōrākei has ahi kā and mana whenua in the “2006 RFR 

Land” and “1840 Transfer Land” (“Claimed Lands”).1 

ii. When applying its “Overlapping Claims Policy” in relation to the 

Claimed Lands, the Crown must act in accordance with tikanga, 15 

particularly Ngāti Whātua Ōrākei tikanga. 

iii. When developing proposals to include any land within the Claimed 

Lands in a proposed Treaty settlement with iwi who do not have ahi kā, 

the Crown must act in accordance with tikanga, particularly Ngāti 

Whātua Ōrākei tikanga. 20 

iv. In order to comply with tikanga in the above circumstances with an iwi 

other than Ngāti Whātua Ōrākei, the Crown must: 

a. appropriately consult with Ngāti Whātua Ōrākei; 

b. acknowledge Ngāti Whātua Ōrākei as the iwi having ahi kā;  

c. decline to include land in a proposed Treaty settlement if there is 25 

evidence it would unjustifiably erode the mana whenua of Ngāti Whātua 

Ōrākei as the iwi having ahi kā; 

d. decline to include land or recognise an interest in land in a proposed 

Treaty settlement where the land has been the subject of a gift to the 

Crown unless Ngāti Whātua Ōrākei, as gifting iwi, has provided its 30 

consent to the transfer. 

8.  I am also advised by Counsel for Marutūāhu that it was confirmed by 

Ngāti Whātua Ōrākei at earlier Court hearings in this proceeding that it 

effectively claims: 
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a. Exclusive ahi kā/mana whenua over the entire Claimed Lands; and 

b. A right of veto over all proposed Treaty settlement involving any land 

within the “1840 Transfer Land”. 

III. MARUTŪĀHU CONFEDERATION 

9.  The Marutūāhu Confederation comprises the closely related iwi of Ngāti 5 

Maru, Ngāti Whanaunga, Ngāti Tamaterā and Ngāti Paoa. 

10.  We also recognise our closely related whanaunga of Te Patukirikiri. 

11.  The Marutūāhu rohe (tribal area) is generally described in the following 

pepeha: 

“mai Ngā Kuri a Whārei ki Mahurangi” 10 

The reference to Ngā Kuri a Whārei is to a reef near Matakana Island (in 

the south) and Mahurangi is the Mahurangi district (in the north). 

12.  The Marutūāhu are Tainui Waka people (as are Ngāti Raukawa, Ngāti 

Maniapoto and Waikato-Tainui). 

13.  The rohe of the Tainui people is described in the following pepeha: 15 

“Ko Mōkau ki runga  

Ko Tāmaki ki raro  

Ko Mangatoatoa ki waenganui.  

Pare Hauraki, Pare Waikato  

Te Kaokaoroa-o-Pātetere” 20 

“Mōkau is above  

Tāmaki is below  

Mangatoatoa is between.  

The boundaries of Hauraki, the boundaries of Waikato  

To the place called ‘the long armpit of Pātetere’” 25 

The reference to Mōkau is to the river in North Taranaki, and the 

reference to Tāmaki is to Auckland. 

IV. TIKANGA 

14.  I was raised in the tikanga of Ngāti Maru and Marutūāhu by my father 

(Te Hiringanuku (Bo) Ngamane) and my grandparents (Ngakoma & Rupi 30 

Ngamane). My grandfather was a recognised repository of Marutūāhu 

and Pare Hauraki history and traditions. 

15.  I also acknowledge the old people of Ngāti Maru and Marutūāhu and the 

many wānanga and hui with them – my Aunties (including Juju Paki, Mei 
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Moka, Cyn Taipari, Lani Parsons, Charlotte Williams. Lully Watene) and 

my Uncles (including Rikiriki (Dickie) Rakena, Taimoana Turoa, Te 

Wiremu (Tewi) Mataia Nicholls, Kemara Tukukino, Junny Taipari, Dave 

(Boobi) Rendell, Barty Watene, Charlie Kipa, Johnny Murray, Billie Wi, 

Bob Rare, Clive Majurey and Sonny More). 5 

16.  Sadly, almost all our old people have passed and those few that remain 

are frail. 

17.  Tikanga is not a formula found in books, it is lived and passed on through 

the generations in the traditional way. 

18.  Tikanga means the right way of doing things. It is what our people see 10 

as just and correct. 

19.  The old people emphasised the fundamental principles that underlie 

tikanga. 

20.  They always emphasised our connectedness with all things whether it 

be spiritual or living, elemental or inanimate, whakapapa defines the link 15 

and whanaungatanga is the maintenance of these connections, 

including whenua - land and authority as key elements. 

21.  Whanaungatanga is the essential principle of the Māori world. It focuses 

on the maintenance of relationships, and creates rights and 

responsibilities between people and with the natural world. 20 

22.  The deep meaning of whakapapa (beyond genealogy) is to lay one thing 

upon another - one generation upon the next. Whakapapa also creates 

responsibilities of manaaki (care and nurturing) within the group. It is 

through whakapapa that kinship ties are cemented. 

23.  Mana involves power, control and influence. It is both personal and also 25 

connected by whakapapa to broader collectives. 

24.  The old people maintained that when it comes to the whenua and 

moana, sharing and inclusion is a tangible display of all these 

fundamental principles. 

25.  A good example of these principles in practice is tuku whenua which is 30 

an important part of the history of Ngāti Maru and Marutūāhu. 

26.  It was Te Tawera (of Ngāti Pūkenga) who received tuku whenua from 

Ngāti Maru for land at Ruahine, Manaia. In part, for providing a home for 
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their landless people, and in part for the military alliance forged between 

these tribes in the early decades of the 1800s. 

27.  It was Tuhourangi who received tuku whenua from Ngāti Maru for land 

at Wharekawa (East) following the Tarawera eruption which made the 

Tuhourangi people landless. 5 

28.  Another example is the permission given by Taraia Ngākuti, Ngāti 

Tamaterā and Ngāti Maru rangatira, to Te Whanake of Ngāi Te Rangi to 

occupy land at Ongare (modern day Kauri Point, across the water from 

Matakana Island) on condition he would only crow crops. 

29.  For some years, Ngāi Te Rangi complied with this condition, but by the 10 

early 1840s they built kainga at Ongare. In response, Taraia dispatched 

a warning to Te Whanake which was ignored. 

30.  The next messenger sent by Taraia carried a basket of eels and a 

cartridge from which Te Whanake was to choose – peace or war. He 

chose the cartridge and erected effigies of Taraia which Te Whanake’s 15 

people mocked and reviled. This was followed by the insult of digging up 

an urupāa where the recently interred body of a relative of Taraia was 

buried. 

31.  The reaction of Taraia was immediate. On 22 May 1842, leading a 

Marutūāhu taua (war party) (including the Ngāti Tamaterā rangatira 20 

Tukukino and Takanini), Taraia defeated Te Whanake at Ongare, Some 

were eaten, with the remainder taken as slaves. Portions of the slain 

Ngāi Te Rangi were distributed among the rangatira of Marutūāhu for 

feasts. 

32.  The fundamental principles I have addressed underlie tikanga. The 25 

practice of these principles in particular contexts can vary between 

different iwi, hapū and whānau. This is the case when it comes to 

whenua, as is shown in this litigation. The tikanga of Ngāti Maru and 

Marutūāhu is not the same as that of Ngāti Whātua Ōrākei. Neither is 

better, they are different. 30 

33.  Shared whenua and resources is a common tradition among the 

Marutūāhu tribes. Where one of us is, so will the others often be. An 

example is marae shared by more than one of our iwi, such as 

Wharekawa (Ngāti Paoa and Ngāti Whanaunga), Mātai Whetū (Ngāti 
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Maru and Ngāti Whanaunga) and Manaia (Ngāti Maru and Ngāti 

Pūkenga). So too, in Tāmaki where we shared settlements and 

resources. There were of course times of conflict between us, but that 

tended to be the exception. 

34.  There has been considerable debate among the tribes in Tāmaki 5 

Makaurau over the last decade as to what is mana whenua and ahi kā. 

For us, it is all about whanaungatanaga and whakapapa to the whenua. 

What is our relationship with the whenua and how have we kept the 

relationship warm. 

35.  Over the centuries, many peoples have belonged to the whenua 10 

disputed in this case. 

36. I agree with the Waitangi Tribunal when it says: 

“We also endorse the Rekohu Tribunal’s concerns about the use of the 

term ‘mana whenua’, particularly when it is used to assert that one group 

has exclusive authority within a particular area. Maori custom was 15 

characterised by complex overlapping and intersecting interests, so that, 

in different circumstances, the interests of one group or another might 

be more significant. The concept of ‘mana whenua’ appears to be a 

nineteenth-century innovation, which confuses the personal or spiritual 

quality of mana with the distinct issue of rights to land.” [Footnote 20 

omitted] 

“We reiterate that Maori land interests were not a matter of clearly 

defined boundaries between groups and that a group could have a 

particular interest in a place that was some distance from its core 

territory. In listing various groups below, therefore, we do not suggest 25 

that other groups had no rights within the areas mentioned.” 

V. TĀMAKI MAKAURAU 

37.  The relationship and traditions Ngāti Maru and Marutūāhu has with 

Tāmaki Makaurau is unique and significant to us. 

38.  Like the other tribes of Tāmaki Makaurau, the history of Ngāti Maru and 30 

the Marutūāhu tribes is found literally in the earth - in the names 

imprinted in it and the events, ancestors and traditions those names 

invoke. 

A. TĪKAPA MOANA 



2348 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

39.  The Marutūāhu are maritime people. 

40.  The ancestral waters of Tīkapa Moana (Hauraki Gulf) are central to our 

identity and history, and have sustained our people over the many 

centuries. 

41.  I have fished the ancestral waters of Tīkapa Moana most of my life. 5 

42.  In Marutūāhu tradition, the motu (islands) of Tīkapa represent the many 

floats of the great net of Taramainuku (Ngā Poito o Te Kupenga a 

Taramainuku). When he cast his great net, the floats of Taramainuku 

surfaced and formed the oceanic archipelago of which the inner islands 

of Tīkapa are a part. 10 

43.  Marutūāhu tradition also has it that Ngā Poito are a mirror reflection of 

the star constellation of the same name (the northern girdle of small stars 

encircling the feet of the Gemini constellation). 

44.  Rangitoto (the blood reddened sky) in conjunction with Motutapu, 

Motuihe, Rakino, Pakatoa, Rataroa, Ponui, Pakihi, Waiheke and the 15 

Horopapa Group form a cluster of islands of volcanic origin some of 

which identify with equivalent groups in the Hawaiki homeland. 

45.  Tinirau (the son of Tangaroa, God of the Ocean), the lord-guardian of 

fish transitioned from Hawaiki as Te Motutapu o Tinirau (the sacred Isle 

of Tinirau) and alongside him his companion whale, (mōkai tohorā), Ihe, 20 

or MotuIhe. 

46.  Tainui Waka tradition relates that our Ariki, Hoturoa, confronted the 

Arawa leader Tamatekapua over his misconduct with the former’s wife. 

A fight ensued and the outcome was forever recorded as “Te Rangi i 

totongia te ihu a Tamatekapua” – the day Tamatekapua suffered a 25 

bloody nose. 

B. TAINUI WAKA 

47.  Our relationship with Tāmaki Makaurau begins with the arrival of our 

ancestral waka Tainui in the waters of Tīkapa Moana around the end of 

the first millennium AD. 30 

48.  It was these tūpuna who named areas of Tāmaki, for example 

commemorating place names from the Hawaiki homeland. 

49.  At a small island north of Waiheke, a poignant episode occurred during 

tapu rites performed by our tohunga on the waka. The people heard 
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sounds like piercing sorrow produced by waves entering and emerging 

from the many crevices on the island. The sound took their thoughts back 

to their heart-rending farewells to relations in Hawaiki, and they named 

the island Horuhoru (sobbing). 

50.  As Tainui navigated the coastline there was a stop to refresh at a small 5 

waterfall gushing from the side of a hill. The satisfaction was such that 

Te Uika bestowed his name on the Maunga, calling it Maungauika 

(Mountain of Uika) (North Head). Other tūpuna also called the area 

Takapuna (falling spring waters). 

51.  Tainui journeyed throughout Tāmaki and Hauraki. The senior line of 10 

descent from the waka came down to Whatihua (elder brother of 

Turongo) and from there to Hotunui and his son Marutūāhu. These two 

ancestors and their descendants were to change the face of the Hauraki 

and Auckland regions. 

52.  Importantly for this case, the whakapapa of Ngāti Maru and the 15 

Marutūāhu Iwi to Hotunui and his son Marutūāhu connects us to the 

Waiohua of Tāmaki Makaurau. 

53.  Following the resettling of Hotunui, and subsequently Marutūāhu, from 

Kawhia to Hauraki, building tensions with the earlier tribes led to 

hostilities that engulfed the region in warfare for generations. Emerging 20 

successful from these campaigns were the following tribes formed from 

the sons of Marutūāhu: 

a. Te Ngāko - Ngāti Maru. 

b. Whanaunga - Ngāti Whanaunga. 

c. Tamaterā - Ngāti Tamaterā. 25 

d. And, from Pāoa, who married Tukutuku (great-granddaughter of 

Marutūāhu), came Ngāti Paoa. 

54.  I acknowledge our tūpuna Tamatepō and Taurukapakapa and the earlier 

iwi Ngāti Rongo U which we all descend from. The descendants of those 

two tūpuna whakapapa into the Marutūāhu Iwi, especially Ngāti Maru. 30 

C. MARUTŪĀHU MAURI 

55.  One of the revered icons of the Marutūahu people is the stone effigy 

Mauri also named Marutūahu. The Mauri is a vessel holding a 
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supernatural energy, and was enjoined by our tohunga in ancient rites 

and rituals. 

56.  One of our traditions is that the Mauri was named Marutūāhu after a 

tupuna of Hawaiki and brought to Aotearoa by Hoturoa, Ariki of the Tainui 

Waka. The status and importance of the Mauri is recognised in being 5 

part of the ancient incantations and rites of Uruurutapu and 

Uruuruwhenua conducted by the Tainui Waka tohunga to claim the lands 

in Tāmaki and Hauraki. 

57.  The Mauri was passed through the senior descent lines from Hoturoa 

down to Hotunui who brought it with him to Hauraki and passed it to his 10 

son Marutūāhu who shared the name with the Mauri. 

 

 

       

 15 

 

 

 

 

 20 

 

 

 

Marutūāhu Mauri (Auckland Museum - Pukekawa/Auckland Domain) 

58.  As have the Marutūāhu peoples been a highly mobile people over the 25 

centuries, so too has the Mauri Marutūāhu. 

59.  The Mauri came from Hawaiki to Aotearoa, residing in Tāmaki, then 

travelling with the Tainui Waka around Tīkapa Moana and then to 

Kawhia, and later returning to Tīkapa Moana with Hotunui. In time, the 

Mauri was kept on Repanga and from there carried by Tamaterā, son of 30 

Marutūāhu, following the death of his father, ultimately to the Bay of 

Plenty. It was there that Te Aokuranahe (daughter of Tamaterā) married 

into Ngati Awa and their son Pūkeko became the eponymous ancestor 

of Ngāti Pūkeko. 
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60.  It was Ngāti Pūkeko who were involved in the Mauri Marutūahu being 

given to Gilbert Mair near the end of the 19th century. 

61.  Of his various roles, Mair was a Crown land purchase officer in Hauraki 

and he had frequent interactions with leading figures of Ngāti Maru and 

Marutūāhu. Despite their seeking the return of the Mauri, Mair decided 5 

to sell his extensive taonga collection. At the urging of Ngāti Maru, Mair 

agreed to include the Marutūāhu Mauri along with those taonga he sold 

to the Auckland Museum. This was because it returned the Mauri to 

where its journey had “begun’ in Aotearoa all those centuries ago. 

62.  Since its placement in the Auckland Museum in the 1920s, every 10 

generation of Ngāti Maru and the Marutūāhu Iwi have kept warm the 

relationship with the Marutūāhu Mauri at Pukekawa Maunga (Auckland 

Domain). 

D. TE ŪREIA 

63.  Te Ūreia (also known as Ūreia) is the famed tupua or taniwha who 15 

accompanied the Tainui Waka from Hawaiki to Aotearoa. Ūreia is a 

revered taonga of the Marutūāhu Iwi. 
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Te Ūreia - carved pou in the Ngāti Maru Wharenui Hotunui 
Auckland Museum – Pukekawa Maunga/Auckland Domain 
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64.  One of the favourite pastimes of Ūreia was to scratch his back on 

partially submerged coastal rocks near Point Erin, hence the name given 

by the Marutūāhu to this landmark - Te Routu o Ūreia (Te Rotu o Ūreia 

in some dialects) - the comb or favoured place of Ūreia. 

65.  The warfare in Hauraki noted above spilled over into Auckland where 5 

some of the Te Waiohua tribes wished to avenge their beleaguered 

Hauraki kin who had not fared well in the wars with the Marutūāhu. 

66.  The Te Waiohua tribes lured Ūreia to the Manukau Harbour (Te 

Manukanuka a Hoturoa) where they murdered him. A retaliatory attack 

was carried out by Marutūāhu forces against the Te Waiohua tribes at 10 

the Manukau. 

67.  Te Routu o Ūreia is a significant waahi tapu of the Marutūāhu. 

68.  This landmark is classified as a Wahi Tapu site on the Heritage New 

Zealand list (Wahi Tapu # 7773). It is also Site of Significance to Mana 

Whenua No 62 in the Auckland Unitary Plan: 15 

‘Te Rōutu o Ūreia – Located on Curran Street and into the CMA - Wāhi 

tapu. Ureia is the renowned taniwha of the Marutuahu tribes.’ 
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Part of Map of Tāmaki Isthmus Map with Maori place names showing Herne 
Bay – St Marys Bay - Freemans Bay areas (Kelly and Surridge 1990, Map of 40 
Tamaki-Makau-Rau) 
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69.  It was of great distress to the Marutūāhu that Te Rotu o Ūreia was 

desecrated by the reclamations for the extension of Curran Street to 

access the Westhaven seawall and later the Auckland Harbour Bridge 

on-ramp without any consultation with our people. Part of the waahi tapu 

is still visible during low tide. 5 

70.  The generations of Ngāti Maru and the Marutūāhu iwi have kept warm 

the relationship with Te Routu o Ūreia. 

E. MARUTŪĀHU - TE WAIOHUA TATAU POUNAMU 

71.  Marutūāhu tradition is that our settlement in Tāmaki followed widespread 

battles across the Auckland region in response to the murder of two 10 

Ngāti Maru rangatira, Kahurautao (son of Te Ngāko / grandson of 

Marutūāhu) and Kiwi (son of Kahurautao) at Patutahi in modern day St 

Johns. 

72.  It was Rautao (son of Kahurautao and brother of Kiwi) who raised a 

massive taua (war party) of all the Marutūāhu Iwi to avenge their murder. 15 

               

 

 

 

 20 

 

 

 

 

 25 

 

 

 

 

 30 

 

 

 

 

 35 

Rautao - carved pou in the Ngāti Maru Wharenui Hotunui 
Auckland Museum - Pukekawa/Auckland Domain 
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73.  Kiwi (son of Kahurautao) married Ngawhakawanga, daughter of Hape 

(son of Korokī), and soon after their marriage Kiwi and Kahurautao 

travelled with their people from Hauraki to the Waikato via the Tāmaki 

portages to stay with the people of Ngawhakawanga and collect Te 

Hunga o te Toroa, a pātaka of Hape. 5 

74.  Kahurautao and Kiwi returned by way of Awaroa River and the Manukau 

to visit with whanaunga, and then crossed to Pukaki and Puketutu to 

receive taonga as muru (payment) for the murder of Ūreia. The highly 

prized taonga were the mere pounamu Whakarewa and the hei tiki 

Taiparoro. 10 

75.  While there, they accepted an offer to visit a section of Te Waiohua at 

Maungawhau (Mt Eden). 

76.  Ngāti Maru then travelled to Maungawhau Pā and stayed for a time. 

Their hosts were related to the Ngāti Huarere of Hauraki who had been 

defeated by the Marutūāhu, and they decided to take the opportunity to 15 

kill Kahurautao and Kiwi. Waiohua warriors were secretly posted to a 

track leading to the Tāmaki River which Kahurautao and Kiwi would pass 

on their return to Hauraki. 

77.  On departing from Maungawhau, Kahurautao and Kiwi travelled toward 

the Tāmaki River via the ridgeline in modern day St Johns where they 20 

were ambushed in the bracken fern and murdered. A number of the Ngāti 

Maru were able to escape. 

78.  The site of the murder became known as Patutahi (killed together), with 

the body of Kiwi being hung on a tree. The Te Waiohua attackers also 

took the gifted pounamu taonga. 25 

79.  Rautao brought all the Marutūāhu Iwi together to avenge the murders. 

The Marutūāhu campaign began at Wairoa, in the area of Clevedon (with 

attacks on Oue, Te Kowhai and Whakakaiwhara pā) before moving to 

the islands of Waiheke and Motutapu. After conquering pā in these 

areas, the Marutūāhu pursued Waiohua into the Tāmaki River and 30 

beyond (including Mauinaina, Mokoia, Maungarei and Mutukaroa Pā), to 

Mangere and then around the Tāmaki Isthmus, overrunning a number of 

major pā (including Maungataketake, Maungarahiri, Taurere, Te 

Kopuke, Maungakiekie, Maungawhau and Taurarua). The Marutūāhu 
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then travelled up the east coast north of Auckland as far as Te Arai 

attacking the Pā Takarunga, Maungauika, Takapuna, Te Pupuke, 

Mahurangi, Orewa, Pakiri and Te Tii. 

80.  The battle at Maungawhau was particularly fierce. Rautao ordered that 

no quarter be given and the slain lay where they fell. Everything was 5 

destroyed and burnt to the ground. So severe was the destruction that 

Maungawhau was never again occupied in pre-Pākeha times. 

81.  Ultimately, the defeated Te Waiohua sued for peace and betrothed their 

most eligible ranking woman to Rautao to preserve the senior 

whakapapa links between the tribes. It was at Oue that Te Waiohua 10 

entered into a tatau pounamu (peace agreement) with Marutūāhu 

through the marriage of Parekaiangaanga to Rautao. This compact 

between Marutūāhu and Te Waiohua has held ever since. 

82.  Ngāti Maru and the Marutūāhu descend from this union, so we share two 

lines of whakapapa with Te Waiohua. 15 

83.  In recording these traditions in The Ancient History of the Maori, John 

White also included two non-Marutūāhu versions – one from Ngāti 

Mahuta and the other from Te Ākitai with similar accounts. 

84.  The generations of Ngāti Maru and the Marutūāhu have kept warm the 

relationship with the Tūpuna Maunga of central Auckland, especially 20 

Maungwhau and Te Kōpuke. 

F. MARUTŪĀHU IN TĀMAKI MAKAURAU 

85.  Theses military victories and the tatau pounamu secured the relationship 

of all the Marutūāhu Iwi with Tāmaki Makaurau, Mahurangi and the 

‘inner’ Gulf Islands. 25 

86.  As a maritime people, there was regular waka travel by the Marutūāhu 

Iwi between our pā and kāinga in the Coromandel Peninsula, motu of 

Tīkapa, Mahurangi, North Shore and Tāmaki Makaurau. This included 

our seasonal food gathering for fish, marine mammals, birds and crops. 

87.  This is not surprising when one looks at the maps, for example the 30 

proximity, by waka, of Manaia to Waiheke/Motuihe to central Auckland. 
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88.  Ngāti Maru lived (along with the other Marutūāhu Iwi) in many pā and 

kainga in Tīkapa Moana and Tāmaki Makaurau through the 18th and 

19th centuries to the time of the battles with Ngāpuhi including Waiheke, 

Motuihe, Kiritai, Maungauika, Okā, Waipapa, Taurarua and Pukekawa. 

The Ngāti Maru hapū there included Ngāti Rautao and Te Uringahu. 25 

89.  The cultural landscape of Tāmaki Makaurau was disrupted by the 

warfare with Ngāpuhi in the 1820s which led to the Marutūāhu and Te 

Taoū (Ngāti Whātua Ōrākei) living with their relations in the Waikato. 

90.  Ngāti Maru and the other Marutūāhu Iwi built 15 pā between Tauwhare 

and Maungatautari, with Haowhenua the largest – its area covered 30 

around 15 acres and held “three thousand … warriors … [with] a 

proportionate number of women and children, old men and slaves.” Our 

people lived alongside and fought with (on the same side) Te Taoū. 
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91.  Marutūāhu returned to Tāmaki in about 1830. Te Taoū did not return until 

the mid-1830s under the protection of Te Wherowhero. 

G. 19TH CENTURY TRANSACTIONS 

92.  The following section of my evidence provides further context for the 

relationships of the Marutūāhu Iwi with Tāmaki. 5 

i. Mahurangi 

93.  In June 1840, the Crown identified the sheltered Mahurangi Harbour and 

rich kauri forests surrounding it as a good site for a town. 
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94.  When Governor Hobson moved the colony’s capital from Russell to 

Auckland in 1841, the Crown considered it important to acquire the large 30 

tract of land extending north from the Waitematā Harbour to the 

Mahurangi district for the needs of the new capital. 
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95.  In 1841, the Crown signed agreements with Ngāti Paoa, Ngāti Maru, 

Ngāti Tamaterā and Ngāti Whanaunga for approximately 220,000 acres 

at Mahurangi and Omaha. 

96.  The Ngāti Maru rangatira who signed the agreement included Nuku and 

Te Ruinga. 5 

97.  The Crown agreed to reserve lands from these agreements for the 

Marutūāhu Iwi but never did. 

ii. Tamaki (Fairburn) 
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98.  In 1842, the Land Claims Commission investigated the Tāmaki 

(Fairburn) transaction (approximately 83,000 acres) which had been 

agreed with each of Ngāti Maru, Ngāti Paoa, Ngāti Tamaterā and Ngāti 30 

Whanaunga. 

99.  The Commission recommended that the Crown leave one third of the 

block in the “undisturbed possession” of Māori. Rather than implement 

the recommendation, the Crown had a review undertaken by the 
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Commission in 1844 which resulted in a recommendation that the Crown 

grant 5,500 acres to the missionary Fairburn. The Crown took the 

remainder of the land, amounting to more than 78,000 acres as “surplus” 

but never returned the one-third to iwi. 

100.  The Ngāti Maru rangatira who signed the agreement included Hauauru, 5 

Matahau, Tuiri, Waiapu, Tupara, Pahi, Nuku, Tana, Kaanini, Patara Te 

Tuhi and Te Kupenga. 

101.  The Crown agreed to reserve lands from these agreements for the 

Marutūāhu Iwi but never did. 

iii. Inner Gulf Islands 10 

102.  The Marutūāhu Iwi also entered into agreements with the Crown for the 

‘inner motu’ of Tīkapa Moana, including: 

a. Waiheke - Ngāti Maru, Ngāti Paoa and Te Patukirikiri. 

b. Motukorea (Browns island) - Ngāti Tamaterā. 

c. Motuihe (Marutūāhu). 15 

H. WAIPAPA 
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Looking south from the foreshore of Mechanics Bay showing the Māori 35 
Hostelry (right), Gittos Street (left to right centre), waka tētē in foreground 
c.1860, ref 4-2730, Sir George Grey Special Collections, Auckland Libraries 

 

103.  Waipapa was an important tauranga waka and seasonal kaimoana 

harvesting area. 40 

104.  Waipapa was identified among the lands claimed on behalf of Ngāti 

Pāoa, Ngāti Maru, Ngāti Tamaterā and Ngāti Whanaunga at the Ōrakei 

Block Native Land Court hearings in the 1860s. 
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105.  The Marutūāhu Iwi spent much time travelling around our rohe at 

seasonal kainga collecting and harvesting kaimoana for preservation. 

This included the Gulf Islands (such as Waiheke and Motuihe), Okā and 

Waipapa. Fish, especially shark, was smoked, and mussels, pipis and 

tuatua were dried, sewn to wiwi grass, and distributed to our people. 5 

106.  Waipapa later became an area for Marutūāhu Iwi trade with settlers in 

the 1840s-1850s. This trade was a vital factor in the survival of early 

Auckland. 

107.  In the late 1840s, native hostels were built and continued into the 20th 

century. Marutūāhu kaumātua lived there. 10 

108.  Important events occurred at Waipapa, for example: 

a. The welcoming of Te Rauparaha by some 200 Marutūāhu rangatira in 

1846. 

Te Rauparaha was taken home in 1848 by three of the leading chiefs of 

the country, Te Wherowhero (later King Potatau), Taraia (of Ngāti 15 

Tamaterā and Ngāti Maru) and Te Horeta (from the East Coast). 

b. The Marutūāhu waka taua invasion in 1851. 

I. TAURARUA 

 

Auckland, Taurarua (Judges Bay) – watercolour by John Kinder 20 
Inscription - Taurarua, April 1856 (l.c.). Reverse; Taurarua. Sir Wm Martins & 
Mr Swainson's. Judges Bay 

109.  Taurarua was a Marutūāhu Pā, which included an area of Judges Bay, 

Parnell, close to Blackett’s Point. 
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110.  Taurarua was identified among the lands claimed on behalf of Ngāti 

Pāoa, Ngāti Maru, Ngāti Tamaterā and Ngāti Whanaunga at the Ōrakei 

Block Native Land Court hearings in the 1860s. 

111.  In the 1840s, the Marutūāhu tribes contributed to building materials and 

constructed a hospital at Judges Bay. 5 

112.  In July 1841, the Chief Protector of Aborigines wrote to the Colonial 

Secretary regarding the Auckland lands occupied when staying in central 

Auckland by the “Thames Natives”, as the Marutūāhu iwi were 

sometimes called by Pākehā. The Chief Protector advised he “invariably 

pointed out the east side of Mechanics’ Bay as the place proposed by 10 

His Excellency the Governor as a reserve for them”. The “Thames 

Natives”, he wrote, did not like this location and preferred a location 

nearer the Chief Protector’s residence. He asked the Colonial Secretary 

to submit this request of the “Thames Natives” to the Governor for his 

approval. 15 

113.  Several months later, in January 1842, the Chief Protector noted the 

”Thames Natives” were residing at Cooper’s Bay on land the Crown had 

sold to settlers. He suggested the Governor reserve a specific allotment 

at Blackett’s Point (in modern-day Parnell) for their needs. The Chief 

Protector proposed three purposes for the reserve: 20 

“First, as a location for the Thames Natives visiting His Excellency the 

Governor; secondly, for a site on which may be erected a Native church 

and schoolhouse to which may be attached a cemetery; and, thirdly, that 

the remaining portion of the allotment be leased, to realise a fund of the 

support of a Native school”. [Emphasis added] 25 

114.  The Surveyor General gave a favourable opinion of the proposal and 

early the following month the Colonial Secretary advised the Chief 

Protector that “His Excellency the Governor has been pleased to 

approve your suggestion” and the Surveyor General had been advised 

of it. The Colonial Secretary also asked the Chief Protector to “take early 30 

steps to carry into effect His Excellency’s wishes on this head, and 

acquaint the Natives of the place assigned to them”. 
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115.  However, the Crown did not reserve this land for any Marutūāhu iwi, and 

it became an endowment to fund a reserve at Mechanics Bay for the use 

of all Maori and “poor people” visiting Auckland. 

  

Portion of Felton Mathew’s plan for Auckland, showing location of a reserve for Māori 5 
use 
 

VI. NGĀ MANA WHENUA O TĀMAKI MAKAURAU (TĀMAKI COLLECTIVE) 

116.  Ngāti Maru is one of the 13 iwi/hapū of the Tāmaki Collective (the 

common name for Ngā Mana Whenua o Tāmaki Makaurau). Ngāti Maru 10 

is also one of the 12 iwi of the Hauraki Collective, and one of the 5 iwi of 

the Marutūāhu Collective. 

117.  As noted, I am one of the mandated Iwi Treaty Settlement Negotiators 

for Ngāti Maru, as is Paul Majurey, and have held that role since 2009. 

118.  Mr Majurey was unanimously elected Chair by the tribes of the Tāmaki 15 

Collective and held that position throughout the period of negotiations 

and settlement. 

119.  The detailed context of the Tāmaki Collective settlement is discussed in 

the evidence of Mr McEnteer. 

120.  I attended the Tāmaki Collective Treaty settlement negotiations hui in 20 

2009 through 2012 (as well as the hui in 2012–2014 to the time of the 

settlement legislation being enacted4). I also signed all the Tāmaki 

Collective settlement milestone documents – from the Framework 

Agreement to the Settlement Deed. 
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121.  The Ngāti Whātua Ōrākei evidence discusses the Tāmaki Collective 

settlement. There is a claim that Ngāti Whātua Ōrākei felt real political 

pressure from the Crown to join the Tāmaki Collective. 

122.  Those sentiments are echoed elsewhere in that evidence: 

“184 Accepting the revised settlement redress was an extremely difficult 5 

pill to swallow for the negotiators and ultimately for our whanau. We felt 

the Crown had profoundly compromised our relationship by now 

agreeing to acknowledge other historical interests in sites sacred to us 

as equal to ours. As uri of Hua Kaiwaka we understand the deep 

connections of Waiohua to those sites however we cannot understand 10 

how or why the Marutuahu Collective were treated as equals with us 

given the historic and tribal record does not feature them in Tāmaki.” 

123.  The principal Crown document made available to iwi before the 

formation of the Tāmaki Collective and commencement of negotiations 

in July 2009 was the Graham Report (June 2009). The related Cabinet 15 

paper that was subsequently made available mirrored the Graham 

Report. 

124.  A comparison between the Graham Report and the claims of Ngāti 

Whātua Ōrākei is instructive, for example the following parts of the 

report: 20 

a. The Waitangi Tribunal accepted there were other tāngata whenua with 

interests in Tāmaki Makaurau and it was totally inappropriate for the AIP 

to provide exclusive rights to Ngāti Whātua Ōrākei. 

b. The option (second option) to progress Treaty settlements in Tāmaki 

Makaurau being renegotiation of the Ngāti Whātua Ōrākei AIP to take 25 

account of the layers on interest (being a reference to the Tribunals’ 

Tāmaki Report). 

c. Mana whenua is put aside for all the settlements, collective and iwi 

specific. 

d. The proposed settlement negotiations would not be binding on any 30 

iwi, and if an iwi decided not to participate offers would remain on the 

table, and in the case of collective redress a reservation for the iwi. 1 
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125.  The Ngāti Whātua Ōrākei evidence goes on to explain the reasons why 

Ngāti Whātua Ōrākei agreed to become a “reluctant member” of the 

Tāmaki Collective, for example: 

a. Mana whenua would not become a primary driver of the ultimate 

settlement arrangements. 5 

b. Assuming other iwi would focus their attention “in their own areas of 

primary mana whenua.” 

c. The ultimate Tāmaki Collective structures were transactional and 

managerial in nature: 

“200. … The maunga authority would manage the maunga for Māori and 10 

all of New Zealand, which to us represented another example in history 

of Ngāti Whātua Ōrākei making resources available for the benefit of its 

neighbours.” 

126.  There are several responses to the above claims: 

a. The Crown made it clear in the Graham Report that mana whenua 15 

would be “put aside for all the settlements, collective and iwi specific” 

(rather than a non-primary driver). 

b. There is no basis Mr Blair’s assumption from the words of conduct of 

the Crown or other iwi. 

c. In relation to the Tūpuna Maunga, the details of the ultimate Maunga 20 

structure were not known until well after Ngāti Whātua Ōrākei joined the 

collective (July 2009). For example: 

d. The Graham Report (June 2009) did not refer to who the Maunga 

would be managed for, 

127.  Another claim made by Ngāti Whātua Ōrākei is recorded in the Court of 25 

Appeal decision in this proceeding: 

“[82] … Mr Hodder claimed that so far as Ngāti Whātua Ōrākei was 

concerned, it had entered into the CRD [Tāmaki Collective Redress 

Deed] as an exercise of its mana whenua only intending to be bound to 

the extent of the express term of the arrangements. It would have 30 

declined to participate had there been any suggestion that by doing so it 

was agreeing to abandon its mana whenua.” 
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128.  At no time during any of Tāmaki Collective hui, and not before they 

completed their own settlement (deed16 and legislation17), did any of 

the Ngāti Whātua Ōrākei negotiators: 

a. claim they only joined the Tāmaki Collective negotiations table due to 

pressure or duress from the Crown; 5 

b. claim a veto over any other Treaty settlement in the “1840 Transfer 

Land”; 

c. claim exclusive mana whenua or ahi kā over the “Claimed Lands” 

(“1840 Transfer Land” and “2006 RFR Land”); 

d. claim a mandatory Ngāti Whātua Ōrākei tikanga process must be 10 

followed by the Crown (or any other iwi) for any other Treaty settlement 

in the “Claimed Lands”; or 

e. claim that the iwi of the Tāmaki Collective only received Treaty 

settlement redress in the Claimed Lands, such as the Tūpuna Maunga 

transfers or RFR regime, because Ngāti Whātua Ōrākei consented to 15 

this as an exercise of their exclusive mana. 

129.  Had such a claim been raised to our faces in a collective hui of all 13 

tribes, we would have discussed the issues kanohi ki te kanohi under 

tikanga as we did for all the issues that arose during the Tāmaki 

Collective negotiations. 20 

130.  Also, neither Sir Douglas Graham nor Mr Dreaver (or anyone from the 

Crown) ever tried to exert such force on any of the iwi of the Tāmaki 

Collective to participate in collective negotiations or agree any of the 

Crown redress offers. 

VII. TREATY SETTLEMENTS RARU 25 

131.  Ngāti Whātua Ōrākei claim exclusive ahi kā/mana whenua over central 

Auckland and claim under tikanga that only one tribe can ever have ahi 

kā/mana whenua at one point in time. It is clear, this litigation has been 

brought about to try and stop other Treaty settlements in central 

Auckland. 30 

132.  The fact is that Ngāti Whātua Ōrākei have received substantial and very 

valuable Treaty settlement redress outside their “heartland”, for example 

the North Shore (NZDF lands and reserves) and Glenn Innes (MoE 

properties). These are “heartland" areas of the Marutūāhu tribes. 
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133.  However, at no time did Ngāti Whātua Ōrākei seek our consent, or follow 

a tikanga process of the type reflected in the declarations now sought 

from this Court. 

134.  There are obvious issues of consistency and good faith that arise with 

the Ngāti Whātua Ōrākei claim. 5 

VIII. CONCLUSIONS 

135.  The tikanga of Ngāti Maru and the Marutūāhu Iwi is inclusive, based on 

whanaungatanga and whakapapa. 

136.  Ngāti Maru recognises the mana of the tribes of Te Waiohua, Ngāti 

Whātua and Marutūāhu in the “Claimed Lands” (“2006 RFR Land” and 10 

“1840 Transfer Land”) over the centuries. 

137.  The tikanga of Ngāti Whātua Ōrākei is different from our tikanga. The 

same is true for our respective traditions. 

138.  Our tikanga does not recognise the modern claims of exclusivity and 

veto by Ngāti Whātua Ōrākei on the “2006 RFR Land” and “1840 15 

Transfer Land”. 

139.  This case is all about whanaungatanaga and whakapapa to the whenua. 

What is our relationship with the whenua and how have we kept the 

relationship warm. 

140.  Ngāti Maru and the Marutūāhu Iwi have kept warm our relationship with 20 

the whenua in various parts of the “Claimed Lands”. 

141.  This is a challenging task for the Court as it involves the traditions of 

many tribes over the centuries affected by the major dislocations of the 

musket wars and effects of land transfers with Pākehā that occurred 

before and after the Treaty of Waitangi. 25 

142.  This Court should be very careful before making pronouncements on 

tikanga that would have the effect of excluding all tribes but one from the 

land that their tikanga holds they belong to. 

CROSS-EXAMINATION:  MR WARD – NIL 

CROSS-EXAMINATION:  MR WARREN 30 

Q. E te rangatira, tēnā koe. 

A. Tēnā koe. 
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Q. My questions are on behalf of Ngāi Tai ki Tāmaki.  Paragraph 6 of your 

evidence, you confirm that you’re appointed a pūkenga by the High Court 

under the MACA legislation? 

A. Yes. 

Q. In relation to Hawke’s Bay applications.  Where specifically were you 5 

appointed, which area of Hawke’s Bay was subject to your appointment? 

A. I’m just trying to remember the name.   

Q. Pōrangahau ring a bell? 

A. Mmm? 

Q. Pōrangahau? 10 

A. That’s the one, kia ora.  

Q. Do you whakapapa to the tribes that were involved in that application? 

A. Not that I know of. 

Q. So you’re appointed as an independent pūkenga? 

A. Yes. 15 

Q. And your role there was to assist the Court with matters of tikanga? 

A. Yes. 

Q. I’m just wondering if you could explain to the Court how you felt about 

undertaking that role when you don’t whakapapa to that area? 

A. At the beginning, I was asked to do a report and in that there was I 20 

suppose you call it a disclaimer whereby I said that I would never attempt 

to evaluate any tikanga from those iwi and hapū of the area but all I could 

do was put it in comparison and utilise what would happen if I used the 

tikanga that I was aware of, of Hauraki, of Marutūāhu, Ngāti Maru. 

Q. But you would’ve heard the tikanga evidence of the applicants and 25 

cross-applicants in that proceeding? 

A. Yes. 

Q. But even after hearing, reading that, you didn’t seek to define it or make 

comment on their tikanga? 

A. Not so much, not on their tikanga.  I was asked to offer my opinion on 30 

some of the conclusions that were put by some of the applicants and 

again, I reiterated that I could only do that in relation to my own knowledge 

of tikanga and didn’t profess to be any sort of an expert on tikanga of 

those iwi of that area. 
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Q. An obvious question or a trite question but why did you feel you cannot 

do that? 

A. The complexity of tikanga is so intertwined with practices and protocols 

of, in my case, of my iwi, of my area and my marae that I know the 

complexities that are involved and I wouldn’t attempt to try and offer an 5 

opinion on their tikanga in that area. 

Q. I also note in paragraph 5 of your evidence that you are a director on the 

Tūpuna Taonga o Tāmaki Makaurau Trust? 

A. Yes. 

Q. You’re still a director today? 10 

A. Yes. 

Q. So we’ve had evidence about that as part of the Tāmaki Collective 

arrangements.  From a Ngāti Maru perspective or Marutūāhu perspective, 

how are you finding those Collective arrangements thus far? 

A. Thus far, the relationships and the working environment on that Trust has 15 

been exceptional.  The hard bit was it was set up with no resources. 

Q. And what about questions of mana that may arise from time to time if a 

particular site is of particular importance to one of the constituent 

members of the Trust, have there been any examples of that and how 

have they been managed? 20 

A. No, it hasn’t arisen at the trust table.  But there’s, you know, there’s – 

what’s under the parameters of the trust is those maunga and redress 

that came back with the Tāmaki settlement, like a property on the 

Rangitoto Mangaweka which I’m still not sure whether it’s under the 

maunga authority or not but that was another property that comes under 25 

the Tūpuna Taonga Trust.  And we haven’t had any issue over mana or, 

yep. 

Q. So other than resourcing have there been any other teething issues in 

regards to the operation of the Trust? 

A. Not really, consistency of trustees, yeah.  But again, not a major issue. 30 

Q. I’m aware that Ngāti Maru through you and others have been significantly 

involved in a number of contemporary resource management processes 

in Central Auckland of late, the America’s Cup, pile mooring, et cetera? 

A. Yes. 
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Q. Why has Ngāti Maru, Marutūāhu, participated in those processes? 

A. Simply because from our history and the kōrero of our ancestors and 

kaumatua, it’s an area where we hold an interest and what happens in 

those areas is of interest to Ngāti Maru. 

Q. And Ngāi Tai has participated in those alongside Ngāti Maru and others? 5 

A. Yes. 

CROSS-EXAMINATION:  MS COATES 

Q. Tēnā koe Mr Ngamane, ko au te rōia mō Te Ākitai Waiohua.   

A. Kia ora. 

Q. I only have a couple of questions.  When you talk in your evidence about 10 

the Marutūāhu and Te Waiohua Tatau Pounamu? 

A. Yes. 

Q. And my understanding of that was that there is a series of battles involving 

Rautao that occurred with Marutūāhu and Waiohua, is that right? 

A. Yes. 15 

Q. And then there was intermarriage and that helped I guess create that 

Tatau Pounamu and peace going forward, is that right? 

A. Yeah it was more the, there was dialogue and agreements made and the 

Tatau Pounamu sealed the agreements. 

Q. And is it your opinion that those battles created a series of interests of 20 

Marutūāhu in the whenua? 

A. Yes. 

Q. But those didn’t extinguish those of Waiohua, did they? 

A. No they didn’t. 

Q. So multiple groups can have take to whenua, is that right? 25 

A. My understanding is yes. 

Q. And mana in whenua? 

A. Yes. 

CROSS-EXAMINATION:  MR GRAHAM 

Q. Tēnā koe Mr Ngamane. 30 

A. Kia ora. 
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Q. I’m asking questions on behalf of Ngāti Whātua Ōrākei, so you’re clear, 

thank you.  Mr Ngamane, I gather you have been in court today, have you 

been able to observe the hearing to date in any way? 

1420 

A. Small snippets.  With the other things that I’m involved with didn’t allow 5 

me time to sit down for any long period and follow the case which I was 

trying to do. 

Q. Thank you, no, I understand.  It’s not a criticism, I’m just trying to find out 

what you know about or not know about.  When you provided your brief 

in October last year I’m interested to know what evidence of the plaintiff’s 10 

you had read at that time? 

A. Offhand I can’t remember the extent of it but there was a couple of briefs 

that we had read before we met together. 

Q. And I have noted in your brief that you have a couple of footnotes to the 

evidence of Mr Blair.  If you want to go to the reference it’s on page 20 of 15 

your brief and footnotes at the bottom of that page.  It’s also on the screen 

if that’s easier for you to see. 

A. That would probably help. 

Q. We might be able to blow it up a bit as well and go to the footnotes at the 

bottom of that page. 20 

A. Yeah. 

Q. You see reference to the evidence of Mr Blair.  So would I be right that 

that was one of the briefs of evidence for the plaintiff that you had read? 

A. Yes. 

Q. When you provided your evidence were you aware that some of the 25 

plaintiff’s witnesses have replied to your evidence? 

A. Yeah, post my submitting my evidence, yes. 

Q. And have you been able to read those replies? 

A. Yes. 

Q. So you have read, for example, the evidence of Ms Kāwharu in reply to 30 

your evidence? 

A. Yes. 

Q. And Mr Blair? 

A. Yes.  
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Q. Mr Meredith? 

A. I don’t recall, if you could point out Mr Meredith’s one, I don’t recall 

Mr Meredith’s comments. 

Q. He was an expert witness for the plaintiff addressing matters of tikanga. 

A. Yeah. 5 

Q. What about Mr Tāwhiao? 

A. Yes. 

Q. And if we can go back to the beginning of your evidence and just to 

confirm an issue with you at paragraph 7 and 8. 

A. Yes. 10 

Q. And so what’s set out there are essentially things that you have been 

advised by counsel. 

A. Yes. 

Q. Now, I have been enquiring as to the authorship of these paragraphs and 

would I be right that you didn’t write them but they were of a team effort? 15 

A. Yes, they were agreed script from our wānanga. 

Q. And how many people were at this wānanga? 

A. Oh, dear.  At least eight, nine. 

Q. And are most of those people giving evidence in this case? 

A. Yes. 20 

Q. And so in preparing your written evidence that we’ve just had taken as 

read, did you collaborate with other people who were giving evidence in 

this case? 

A. Not consciously.  I could have mentioned and spoken to somebody when 

I’ve met with them. 25 

Q. Well, I’ll take you to an example.  If we could go to paragraph 131 in your 

evidence. 

A. Yeah. 

Q. Under the heading “Treaty settlements raru”, and I just allow you to 

refresh your memory of paragraphs 131 down to 134. 30 

A. Yes. 

Q. And you’ve got various complaints there about Ngāti Whātua Ōrākei’s 

claim and actions, don’t you? 

A. Yeah, complaints or observations. 
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Q. Sure.  And so my question again is is this an example, these paragraphs 

an example of a team approach to the evidence?  Or did you write them? 

A. At those meetings, at those wānanga, there was a number of areas 

canvassed and from the information at those wānangas and – wānanga 

and from my own personal knowledge and information is what I drew on 5 

to put the evidence together. 

Q. The reason I raise it is that there are virtually identical paragraphs in 

Mr Rawiri’s evidence and in Mr Wilson’s evidence.  So would you have 

been collaborating with them in preparing these paragraphs? 

A. Yes, like I said, it was – at para 7 and 8, there was some agreed narratives 10 

that were common to a number of people giving evidence. 

Q. A different issue.  I understand that you attended the conference of 

tikanga experts in this matter, is that right? 

A. Yes. 

Q. And would you have had involvement subsequent to that conference in 15 

preparing a report to the Court for the defendants and interested parties? 

A. Yes, there was – I did have involvement.  There was a – it was done via 

email and the latest iterations were emailed around to everybody and 

comments were made. 

Q. So I take it you’ve seen it? 20 

A. Yes. 

Q. And you agree with it? 

A. With reservations.  Because the nature of the conference, the duration, 

there was only time enough to deal with one set of parameters or 

questions that were put to the conference, there wasn’t enough time in 25 

the day to deal with all of them. 

Q. So I understand that and I understand the criticisms that have been made 

of the process. 

A. Yeah. 

Q. But in terms of the matters that you and the other parties who attended 30 

for Marutūāhu and the interested parties, I take it where they state that 

matters are agreed that that also represents your agreement? 

A. Yes. 
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Q. If we have a look at that report and it is in the bundle at 103.01505.  So 

this might look familiar, Mr Ngamane. 

A. Yes. 

Q. And if we can turn to page 1507.  And so this is headed “Part B Matters 

agreed and not agreed”. 5 

A. Yes.  

Q. So you have seen this before? 

A. Yes. 

Q. And you see that the way this works is that there is in the left-hand column 

they’ve stated an issue and then in the middle column it sets out what 10 

was agreed and in the far right column it sets out matters that were not 

agreed, so you are familiar with that layout? 

A. Yes. 

Q. And just on this first issue under matters agreed, if you look down to the 

list of bullet points – 15 

A. Yes. 

Q. – you’ll see there are a number of take mentioned there. 

A. Yeah. 

Q. And the issue being discussed here – sorry, we may need to scroll up a 

little – on the left-hand side is “fundamental principles of tikanga that apply 20 

to relationships between iwi and to the whenua in Tāmaki Makaurau and 

elsewhere”.  And so what your group of experts is agreeing is that those 

fundamental principles include those take stated in the middle column, 

that’s right, isn’t it? 

A. Yes.  But it also said “these include” so it’s not a finite list.   25 

Q. Understood.  But on that list we have take tupuna, take ahi kā and take 

tuku whenua, correct? 

A. Yes. 

Q. So I take it you are in agreement that those are fundamental matters that 

apply to whenua in Tāmaki Makaurau? 30 

A. Some of them. 

Q. Which of those don’t apply to whenua in Tāmaki Makaurau? 

A. Well you’ve just selected three out and, yes, those three do apply but – 

1430 
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Q. So do the others? 

A. – there’s others, so do the others. 

Q. Understood, thank you. 

A. Yeah. 

Q. If we could move over a couple more pages to 1512 please.  And here 5 

we have issue 5 and this was a discussion of whether if Ngāti Whātua 

claims exclusive rights, what is the tikanga that supports such a claim and 

in the middle column, you’ll see in the second paragraph there, it was 

agreed that the notion of exclusivity could be expressed in tikanga but not 

in the Auckland CBD.  So you remember recording that? 10 

A. Yes. 

Q. And that’s something that you agree with? 

A. Yes.  This, and this document, this report was under time constraints and 

it was, like I said it was compiled by way of emails being forwarded and 

sent back with people’s notes added.  It was, wasn’t, for me, it wasn’t a 15 

robust process, there was timeframes on it and what we agreed to in the 

finish is really something that was put together and we had to get it in in 

the time that was allowed.  Because I think at the time, the case had 

already commenced. 

Q. I understand and just confirming that this joint report is from the people 20 

who attended that conference from Marutūāhu – 

A. Yes. 

Q. – from Ngāi Tai ki Tāmaki and Te Ākitai Waiohua? 

A. Yes. 

Q. That’s your understanding? 25 

A. Yes. 

Q. In your brief of evidence, you give evidence about the understandable 

importance of the Marutūāhu mauri, do you remember that? 

A. Yes. 

Q. I just want to understand the point you make about this, so I’ll give you 30 

two options and see if – there may be a third option but I’ll see if I can 

capture what you are saying.  So are you saying that the placement of 

the Marutūāhu mauri in Auckland Museum is symbolic of the Marutūāhu 

association with that land, option 1, or option 2, are you saying that the 
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placement of that mauri in Auckland Museum is a source of the 

relationship with that land? 

A. Probably both, given the history of the mauri.  Over the ensuing time from 

when it was placed on Horuhoru and latterly placed at Repanga or Cuvier 

Island and then taken down to the Bay of Plenty.  It was returned back to 5 

the Tāmaki area via the museum and Gilbert Mair where its Marutūāhu 

journey began.   

Q. Thank you and I mean no disrespect by this question, apologies if it 

sounds like a slightly crude example but if the mauri were loaned to Te 

Papa in Wellington, that wouldn’t be something that gave Marutūāhu land 10 

interests in Wellington though would it? 

A. No, it wouldn’t, no and that’s why I said that both of those options, 

depending on the context, are relevant. 

Q. Now I think you said yes when I asked you if you had read Mr Tāwhiao’s 

reply evidence in this matter. 15 

A. Yes. 

Q. One of the things he comments on in relation to the mauri is he says the 

placement of a taonga in a museum may signify a historical interest but it 

wouldn’t be a sign of mana whenua.  So I want to ask you if you agree 

with him? 20 

A. I disagree.  And with a qualification of the previous question.  It wasn’t 

placed there in the museum as a taonga of Marutūāhu to claim or notify 

mana whenua in the area, but it was like I said before, the relevance to 

us is that it had done a circle, more or less and back where it started with 

the establishment of the authority of Marutūāhu and Tainui waka.  25 

Q. I have noticed you and several witnesses for Marutūāhu in your evidence 

speak of keeping relationships with land warm, do you recall using that 

expression? 

A. Yes. 

Q. Ms Kāwharu in her reply evidence for the plaintiff which I think you’ve said 30 

you’ve read, is that right? 

A. Yes. 
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Q. She said she thought that meant Marutūāhu was claiming ahi kā when it 

used those words.  Did you manage to see Ms Kāwharu give her 

evidence? 

A. Yes.  Oh no no, I didn’t see her give her evidence. 

Q. In his cross-examination of Ms Kāwharu, Mr Majurey and for the record, 5 

the transcript page is 262, said that Marutūāhu doesn’t think of 

relationships with land in terms of ahi kā and I may be paraphrasing a 

little bit, that was essentially what he put to Ms Kāwharu.  My question to 

you is, do you agree with that? 

A. Yes I do. 10 

Q. So when you are referring to keeping relationships with land warm, it’s 

talking about a relationship with the land rather than ahi kā? 

A. Yeah, I suppose with Ngāti Whātua Ōrākei, we have a different opinion 

or weighting I suppose in the value or the relevance of ahi kā.   

Q. At paragraph 93 of your evidence, just bring that up, here you speak about 15 

land transactions to which Marutūāhu were party and you start with a 

discussion of the Mahurangi, that’s right? 

A. Yes. 

Q. And the map there sets out details I guess of the land that was 

transferred, is that the purpose of that map? 20 

A. Yes. 

Q. Just to be clear about where we are in the country, this area of land is not 

in the Auckland isthmus, is it? 

A. No it isn’t. 

Q. And just to be clear, the next section of your evidence we don’t need to 25 

go to it if you don’t want to but you talk about the Fairburn purchase? 

A. Yes. 

Q. And that’s also not in the Auckland isthmus is it? 

A. No. 

Q. So just sticking with the Mahurangi, in his opening submissions for 30 

Marutūāhu, Mr Majurey stated: “in this area that Marutūāhu 

acknowledged the interests of Te Kawerau ā Maki, Ngāti Manuhiri and 

Ngāti Whātua Kaipara”, do you agree with him about that? 

A. Yes. 
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Q. And I take it that as a mandated negotiator for Ngāti Maru, you’re familiar 

with the settlement arrangements for the Marutūāhu Collective? 

A. Pretty much yeah, it’s been on the shelf for a while so I might need 

reminding if you want anything specific. 

Q. Well in terms of the redress that you’re aware is being offered to the 5 

Marutūāhu Collective, I take it you would agree that that redress is fair 

and appropriate? 

A. In as much as any redress that’s offered back through Treaty settlements 

is fair and appropriate. 

Q. Now if we could go to a document please which I think is 329.19279.  Yes 10 

thank you, so this is a schedule to the Marutūāhu Collective Redress 

Deed, I can take you to the Deed if you want to refresh your memory on 

that but I don’t know that we need to.  Have you seen this before? 

A. Yes. 

Q. If we could go to page 19299 and just blow this up, so my understanding 15 

is that this is a map which sets out a right of first refusal to Marutūāhu in 

the Mahurangi, is that right? 

A. Yes. 

1440 

Q. And so this is part of the redress that is being offered to Marutūāhu in its 20 

Treaty settlement, is that right? 

A. That’s correct. 

Q. And it’s a little difficult to tell the geography but as I understand it, at the 

north of the picture there, the area extends from a little above Orewa 

down to an area that looks in Pākehā terms a little like Greenhithe, does 25 

that sound right to you? 

A. Talking about the title area? 

Q. Yes. 

A. Yeah it looks like down to, ah, see diagram sheets 5 and 6. 

Q. So at the, just above at the very bottom of the map where it says 30 

“Waitematā Harbour”? 

A. Yep. 
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Q. You’ll see the black line extends down there and I’m taking that to be an 

area of what I would describe as the upper North Shore, does that sound 

right to you? 

A. Yes. 

Q. And so this area of land is within the Mahurangi purchase area that we 5 

looked at a moment ago in your evidence, isn’t it? 

A. Correct, yes. 

Q. And that is an exclusive RFR area to Marutūāhu, correct? 

A. From what I understand, like I said though it’s a while since I’ve visited 

these, this document but yeah it looks that way. 10 

Q. Returning to your evidence and going to paragraph 109, you’ve 

commented here – just have you got that paragraph? 

A. Yes. 

Q. You’ve commented here about Taurarua being a Marutūāhu pā and you 

recall that part of your evidence? 15 

A. Yes. 

Q. Now you don’t in that paragraph give a time period for when Taurarua 

was a Marutūāhu pā.  To the extent you can put that into Pākehā dates, 

do you have an idea? 

A. Which – can you repeat the question please? 20 

Q. Sure.  So paragraph 109 you state that Taurarua was a Marutūāhu pā? 

A. Yeah. 

Q. And I’m asking you when Taurarua was a Marutūāhu pā? 

A. When it became a Marutūāhu pā or when it was a Marutūāhu pā? 

Q. Well both would be of interest. 25 

A. I have an aversion to people who put dates on, estimated dates on events 

that occurred in our history or in the Māori history but to put a 

commencement time on it, it would’ve been in the time of Rautao, which 

yeah. 

Q. And if I move to paragraphs 128 and 129 of your evidence.  I think they 30 

cross over a couple of pages.  And you give some evidence here about 

the hui leading up to the Tāmaki Collective.   

A. Yes. 
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Q. And you make some comment on the evidence from Ngāti Whātua that it 

felt pressure to enter the Tāmaki Collective, don’t you? 

A. Comments about them claiming Ngāti Whātua claiming pressure, yes. 

Q. And have you read the reply evidence from Ngāti Whātua to your 

comments here? 5 

A. I think so, it might help if you can put it up or asked a question. 

Q. Sure, well Mr Blair makes a couple of points in particular about this, so if 

we could go to Mr Blair’s reply evidence and if we go to paragraph 28 

within that document please.  This isn’t specifically responding to your 

evidence but moving down to paragraph 29, so 28 Mr Blair records the 10 

evidence for some of your fellow witnesses for Marutūāhu saying: “well if 

we’d known that this was problematic, then we would’ve discussed it.”  

And at paragraph 29, Mr Blair says: “well these witnesses couldn’t claim 

to be privy to our internal discussions about joining the Tāmaki 

Collective”, and I take it that you’d accept that? 15 

A. Yeah I would but it’s the thing too that it’s not in my brief, it’s in those other 

briefs, but yes we wouldn’t want to be, we wouldn’t be privy to those 

discussions, exactly. 

Q. Now on the next page of Mr Blair’s evidence, he refers to presentations 

that he made to other iwi while these discussions were taking place where 20 

he was suggesting an alternative way of doing things and I don’t know if 

you recall this presentation or if you’ve ever seen it before, if you’ve seen 

the slide that’s now on the screen? 

A. I don’t recall it, I don’t recall the presentation. 

Q. Okay, well then the first bullet point if you have a look at that on that slide, 25 

it sets out that: “Ngāti Whātua’s reflections on the Crown offer are that 

they are shocked that there are shared interests for the whole rohe and 

that our interest is exactly the same as Hauraki’s”, and so on and so forth, 

you see that set out there? 

A. Yes. 30 

Q. And in the second bullet point, another criticism that: “the Crown offer 

says we all have the same history, the same stories, the same 

tūrangawaewae”, you see that set out in the second bullet point? 

A. Yes. 
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Q. Third says: “this doesn’t make sense to Ngāti Whātua Ōrākei”?  See that? 

A. Yes. 

Q. And the fourth bullet point says: “but we will live with it if there were no 

other options”, so you see that set out there as well? 

A. Yep. 5 

Q. So do you accept having seen Mr Blair’s evidence and this slide that he 

says was presented to other iwi, that there were some signs that Ngāti 

Whātua had concerns with the offer? 

A. I don’t know that it was presented to other iwi.  It – I was going to ask the 

question, is this one of the slides that was presented to the Ngāti Whātua 10 

deliberations over whether to join the Tāmaki Collective, because it 

seems to be pre, by the nature of the languages, it seems to be pre 

Tāmaki framework, the Tāmaki Collective framework.  “But we will live 

with it if there were no other option”, and that to me says that’s before 

they joined the Collective. 15 

Q. Well I think it’s understood that it is before as well the discussions were 

being held leading up to the Collective arrangements but what I’m putting 

to you is that if Mr Blair is correct and I understand that you don’t have 

any reason to doubt him on this, that this was a presentation given to 

other iwi in Tāmaki? 20 

A. My thing is if Mr Blair says it’s his, a slide from his presentation, I’m not 

aware or don’t recall it being given to Ngāti Maru or at a meeting that I 

was present at and I did attend all of the pre framework, pre Tāmaki 

Collective meetings. 

Q. But if this presentation were given, then you’d accept that it shows some 25 

signs that Ngāti Whātua had concerns with the Crown offer, would you 

agree with that? 

A. There’s a few “ifs” in there. 

CROSS-EXAMINATION:  MR MAHUIKA – NIL 

RE-EXAMINATION:  MR MAJUREY – NIL 30 

QUESTIONS FROM THE COURT – NIL 
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WITNESS EXCUSED 

1450 
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MR MAJUREY CALLS 

DAVID ERROL TAIPARI (AFFIRMED) 

Q. Your name is David Errol Taipari? 

A. Correct. 

Q. You belong to the iwis set out in paragraph 2 of your brief? 5 

A. Yes. 

Q. A number of iwi roles you currently hold are set out in paragraph 4 of your 

brief? 

A. Yes. 

Q. Could you please take your brief as read and sign with the assistance of 10 

Madam Registrar please. 

BRIEF OF EVIDENCE OF DAVID ERROL TAIPARI 

INTRODUCTION 

1.  My name is David Errol Taipari. 

2.  I belong to Ngāti Maru, Ngāti Whanaunga, Ngāti Pāoa and Ngāti 15 

Tamaterā. 

3.  My whakapapa incudes direct descent from all five sons of the 

eponymous tupuna Marutūāhu. 

4.  Iwi roles I currently hold include: 

a. Chair, Hauraki Māori Trust Board. 20 

b. Chair, Pare Hauraki Fishing Trust. 

c. Chair, Independent Māori Statutory Board. 

5.  I am giving evidence in the capacity of my Marutūāhu and Pare Hauraki 

roles. 

6.  I have read the evidence of my tuakana Wati Ngamane, which I agree 25 

with and fully support. 

ŌRĀKEI BLOCK HEARINGS 

7.  I note my Great Great Great Grandfather Hauāuru (Te Hotereni) Taipari 

gave evidence in support of the joint Ngāti Pāoa, Ngāti Maru, Ngāti 

Whanaunga and Ngāti Tamaterā claims at the Ōrākei Block hearings in 30 

the 1860s. 
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WAITANGI TRIBUNAL TĀMAKI INQUIRY 

8.  I gave evidence at the urgent Waitangi Tribunal Tāmaki Inquiry hearing 

in 2007. [DT 1, 2, 3, 4, 5, 6] 

9.  I also attach statements of evidence given by my whanaunga: 

a. Mr G Tupuhi. [DT 7] 5 

b. Mr T Andrews. [DT 8] 

MARUTŪĀHU MAURI 

10.  In his evidence, Mr Ngamane correctly states: 

“61. Of his various roles, Mair was a Crown land purchase officer in 

Hauraki and he had frequent interactions with leading figures of Ngāti 10 

Maru and Marutūāhu. Despite their seeking the return of the Mauri, Mair 

decided to sell his extensive taonga collection.  At the urging of Ngāti 

Maru, Mair agreed to include the Marutūāhu Mauri along with those 

taonga he sold to the Auckland Museum. This was because it returned 

the Mauri to where its journey had “begun’ in Aotearoa all those centuries 15 

ago. 

62. Since its placement in the Auckland Museum in the 1920s, every 

generation of Ngāti Maru and the Marutūāhu Iwi have kept warm the 

relationship with the Marutūāhu Mauri at Pukekawa Maunga (Auckland 

Domain).” 20 

11.  I note that Mr Mair was, for a time, a trustee for my Great Grandfather 

Eruini Taipari when he was a child. 

HOTUNUI 
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Haere mai ki Hauraki, he aute te awhea. 

Kia wetea ai nga ahi-komau, me nga whakamauharahara roa o auara o 

mua atu. 

Haeremai e Pare Waikato ki Pare Hauraki. Tatou tatou. Me noho marire 

tatou. 5 

Welcome here to Hauraki where even the leaves of the aute plant are 

not disturbed [by the winds of war]. 

Let the slumbering fires, like the ill feelings of the past, be extinguished. 

Welcome oh Pare Waikato unto Pare Hauraki. For we are one. Let us 

now abide in peace. 10 

12.  These words concluded the whaikōrero of Hauāuru (Te Hotereni) Taipari 

to the tribes assembled from around the motu celebrating the opening of 

the Whare Runanga Hotunui on 12 September 1878 at Parawai, 

Thames. 

13.  A reference to the aute plant is a famous allusion of the Marutūāhu.  The 15 

aute plant, paper mulberry (Broussonetia papyrifera), had been carried 

to Aotearoa from Hawaiki on the Tainui Waka as it was highly valued for 

making tapa (bark cloth). The aute plant flourished in the Hauraki region 

and became a symbol of the area. Hence, the expression “he aute te 

awhea”, where the leaves of the aute are not disturbed or where the 20 

sheets of beaten bark cloth laid out to dry were not blown away by the 

wind was symbolic of the tribes’ prosperity. 

14.  Hotunui is an iconic taonga of Ngāti Maru and all the Marutūāhu tribes, 

embodying the spiritual presence of the ancestors and tribal histories. 

15.  Hotunui was the result of the hononga between Ngāti Maru and Ngāti 25 

Awa, including the marriage of Mereana Mokomoko (daughter of Ngāti 

Awa rangatira Apanui Hamaiwaho) to Hauāuru Tīkapa (Wirope Hotereni) 

Taipari (my Great Great Grandfather), son of Te Hotereni Taipari. 

16.  To conduct the rituals of removing the tapu from the Whare Runanga, 

the tohunga Mohi Taikororeka from Ōpōtiki performed the pre-dawn 30 

ceremony of whai kawa which removed the tapu and made the whare 

safe for men to enter. For the next stage of the rituals, three women with 

mana sufficiently strong to absorb the tapu had been confirmed to 

perform the takahi te paepae ritual, to cross over the threshold, which 



2385 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

makes the house safe for women – they were Mere Taipari, Mereana 

Mokomoko and Kitemate Kiritahanga. As the morning star Kōpū (Venus) 

was rising, these women ritually entered the house and made it safe for 

everyone. 

17.  At the most inclusive level of symbolism, the Whare Nui represents the 5 

founding ancestor, Hotunui, father of Marutūāhu, an essential ancestor 

of all the Marutūāhu tribes. This symbolism can be traced back to the 

derivation of the meeting house concept from the chief's house, where 

the house was occupied by the living chief as the lineal descendant of 

the eponymous ancestor. At the deeper level, the house represents the 10 

body of the ancestor. Hence, the carved koruru at the apex of the 

bargeboards is his face, the bargeboards are his arms ending in the 

raparapa which are his fingers, the ridgepole is his backbone supported 

on the poutokomanawa ("heart-supporting post"), the rafters are his ribs, 

and the interior his belly or bosom. 15 

  

 

 

 

 20 

 

 

 

 

 25 

18.  At the cosmological level, the whole structure of the house constitutes a 

whakapapa and mātauranga ecosystem. This ecosystem is actualised 

in the total complement of structural timbers, carvings, kōwhaiwhai and 

tukutuku. Thus, the ridgepole (tāhuhu) is equated with the genealogy of 

the ancestors listed in a single unbroken descent line (also called a 30 

tāhuhu) beginning with the founding ancestor at the front of the house. 

Inside the house, the rafters (heke) are equated with branching lines of 

descent leading down to the ancestral representations on the side wall 

posts (poupou). The genealogical links along the length of the tāhuhu 
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and down each heke are expressed by the painted kōwhaiwhai patterns 

whose main connotation is to authority and power or mana passed down 

by descent. The visual similarity of the curling painted kōwhaiwhai 

patterns to the curling tendrils of the gourd (hue) reflects a deeper 

cultural symbolism, which compares a genealogical tree to the growth of 5 

the gourd. The main shoot of the gourd is also the tāhuhu (or main line 

of descent) and the curling branches of the gourd tendrils are the kāwae 

or kāwai. Hence the proverb: He kāwai hue, he kāwai tāngata. 

  

19.  The tūpuna represented in Hotunui are of Marutūāhu, Tainui Waka 10 

(Hoturoa mā), Pare Hauraki, Mataatua, Waikato and Te Waiohua, along 

with tupua, taniwha and manaia. 

20.  Hotunui was the centre of many significant events, sacred rites, 

tangihanga (for Ngāti Maru and Marutūāhu rangatira) and tribal rūnanga 

hui. 15 

21.  For example, when Major Wiremu Te Wheoro of Waikato was elected to 

Parliament as representative for Western Māori while remaining closely 

associated with Tāwhiao, frequently acting as the envoy of Tāwhiao to 

Government. To celebrate the appointment of Te Wheoro to Parliament, 

great assemblies were held in September 1879 at Hotunui for Tāwhiao 20 

and Te Wheoro. 

22.  By the early decades of the 20th century, the effects of the Crown 

raupatu and Crown predatory land practices left our people landless and 

destitute. I discussed these matters in [DT 1]. The effect that the 
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rural-urban diaspora for the Marutūāhu occurred around the time of WWI 

(rather than WWII as occurred for many other iwi around the motu). 

23.  Consequently, our people were removed from the land and the condition 

of Hotunui suffered. 

24.  Eruini Taipari therefore considered the options for the protection of 5 

Hotunui. After being approached by George Graham, member of the 

Auckland Institute and closely associated with Auckland Museum, and 

following the holding of large scale wānanga and hui, Eruini made the 

decision in 1925 to have Hotunui placed on loan to the Trustees of 

Auckland Museum. 10 

25.  A primary factor in the decision to transfer Hotunui to Tāmaki, which was 

not without controversy, was the location of the new Auckland Museum 

to be at Pukekawa Maunga given the long standing relationships of Ngāti 

Maru and Marutūāhu with Pukekawa. 

26.  Hotunui was subsequently transported to Auckland and ultimately 15 

installed in the Māori gallery of the new Auckland War Memorial 

Museum. 

27.  On 29 November 1929, Eruini Taipari led the Marutūāhu and other tribes 

from the motu assembled for the opening rituals of Hotunui in Tāmaki. 

The leading tohunga was Tutanekai Taua, and significantly the 20 

ceremonial rites included the Mauri Marutūāhu. 

28.  The Governor-General and Lady Alice Fergusson attended the opening 

celebrations along with the President of the Auckland Institute and 

Museum Mr HE Vaile, and his Worship the Mayor of Auckland. 

29.  To mark the occasion, Eruini Taipari was made an honorary life member 25 

of the Auckland Institute and Museum. 
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30.  Over the decades, Hotunui has been the centre piece in many important 

occasions. These have included Regal and Vice-Regal delegations, 

Heads of State and the Kahui Ariki. Over that time, literally millions of 

manuhiri have connected with Hotunui and our tupuna. Hotunui is the 5 

most visited Māori meeting house in the world, and also the only Whare 

Nui many manuhiri ever enter. 

31.  A significant event in recent decades was APEC in September 1999. On 

Monday 13 September, the Heads of State held their retreat sessions at 

Auckland Museum and all spent time with Hotunui. Paul Majurey was 10 

there with them representing the Taipari Whānau and Ngāti 

Maru/Marutūāhu. I remember well some of the ‘politics’ that occurred in 

relation to the pōwhiri for the APEC leaders. 

32.  An important step leading to APEC was re-confirming the arrangements 

for Hotunui. On 15 May 1996, the Hotunui Protocol was signed by 15 

representatives of the Taipari Whānau and Auckland Museum. This 

Protocol recognises and records the tino rangatiratanga of the Taipari 

Whānau over Hotunui and the custodial role of Auckland Museum while 

Hotunui remains in the Museum. Sadly, the only member to the Museum 

Trustees to vote against agreeing to the Protocol was Sir Hugh Kawharu. 20 

33.  Since Hotunui has been at Pukekawa, every generation of Ngāti Maru 

and Marutūāhu have kept warm the relationship with Hotunui and 

Pukekawa Maunga. This has included the many hui and wānanga of our 

Ngāti Maru and Marutūāhu rangatira and kaumātua over the decades. 
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CROSS-EXAMINATION:  MR WARD – NIL 

CROSS-EXAMINATION:  MR WARREN – NIL 

CROSS-EXAMINATION:  MS COATES – NIL 

CROSS-EXAMINATION:  MS JONES 

Q. Tēnā koe, Mr Taipari. 5 

A. Tēnā koe. 

Q. My names if Ms Jones and I am one of the lawyers for Ngāti Whātua 

Ōrākei. 

A. Kia ora. 

Q. So I take it you’ve been in the courtroom today listening to the evidence 10 

of the other – 

A. Oh, partially. 

Q. And you’ve been following along on some of the VMR virtual? 

A. Oh, when I can and when it’s clear. 

Q. And I think you would have heard my learned friend Mr Graham speak 15 

with Mr Ngamane and Mr Mikaere about the wānanga that went on to – 

A. Sure. 

Q. – in preparation for the Marutūāhu evidence. 

A. Yeah. 

Q. Can I assume that you were present at that or those wānanga? 20 

A. Don’t tell them all but I didn’t go to every one.  No, I attended only a few 

because of my commitments everywhere else. 

Q. And at paragraph 8 of your evidence, I think you’ve got it there but we can 

bring it up on the screen as well, you refer to evidence that you’ve given 

in previous Tribunal hearings – 25 

A. Yeah, long ago. 

Q. – in particular the 2007 Tribunal, Tāmaki Makaurau – 

A. Correct. 

Q. – Tribunal hearing.  And if I could just take to one of those pieces of 

evidence, that’s 308.05467, that’s evidence of you from January 2007.  30 

Are you familiar with this? 
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A. It was well back but, yes. 

Q. So you might not have read it recently but you recall the – 

A. Oh, well, thought it was over really but, yeah, carry on. 

Q. Yes, indeed.  And you were giving evidence there, I think you describe 

your principal tribe there as Ngāti Maru? 5 

A. Yes.  Is it going to show me that or just going to give me the cover sheet? 

Q. Yes, we’ll just flip over to the next page.  So I think paragraph 1, Ngāti 

Maru being my principal tribe. 

A. Yeah. 

Q. And the purpose of this evidence, we can flick through if you want, but my 10 

impression of it was that the purpose of it was to describe the Marutūāhu 

rohe and different Treaty claims that Marutūāhu is involved in and provide 

relevant documents to the Tribunal in relation to in particular Marutūāhu 

views on the 2005 Agreement in Principle? 

A. Yeah, as much as I can remember 14 years ago. 15 

Q. Ka pai.  And I don’t know if you have been observing all of the hearing, 

Mr Taipari, but you’ll perhaps understand that word searches have 

become a bit of a theme for counsel for Ngāti Whātua Ōrākei and are you 

aware in this evidence that you don’t use the words mana whenua or ahi 

kā? 20 

A. In this evidence? 

Q. In this particular piece of evidence. 

A. This evidence here? 

Q. Yes. 

A. Well, I can’t remember but possibly. 25 

Q. You can take it from me, Mr Taipari.  And similarly in your rebuttal 

evidence which I don’t think we need to go there but it’s referred to in your 

paragraph 8, that’s 309.05731.   

A. Yes. 

Q. That evidence principally responds to Professor David Williams and 30 

Ms Rachel Houlbrooke and similarly in that evidence you don’t use the 

words ahi kā or mana whenua, and I’ll come back to some of the – 

A. That’s fine. 
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Q. – exchanges that Mr Graham had with Mr Ngamane just now about ahi kā 

but we’ll just leave it at that for now.  And in your brief in this proceeding 

which is 13 October 2020 can I take it that one of the principal purposes 

of this evidence is to describe the connection of the whare tipuna Hotunui 

and the significance of it to Ngāti Maru? 5 

A. Well, and also in particular our connection to Tāmaki. 

Q. Yes, we’ll come to that. 

A. Yeah, yeah. 

Q. And I found the description of Hotunui very interesting.  I gather you 

probably won’t get all of that information if you view it at the Auckland 10 

Museum – 

A. No. 

Q. – but we’ll just flip through some of the main points there. Hotunui is a 

whare nui built to commemorate the marriage between key members of 

Ngāti Maru and Ngāti Awa? 15 

A. Yes.  I mean there is a wider story to that but at the end of it Apanui 

Hamaiwaho said to Hotereni that he would like to – because I could touch 

on it a little bit, the actual house that was going to be gifted was Mataatua 

but Mataatua was given to a native Minister of the Crown and when 

Hotereni went to collect it it was gone.  And so Apanui Hamaiwaho said 20 

he would build a new house but we paid for that house. 

Q. And – 

A. We paid £1,000 to Apanui Hamaiwaho which my family still has the 

receipt from the Bank of Tauranga. 

Q. Very interesting, thank you Mr Taipari.  It was – 25 

A. Can I just finish? 

Q. Of course, please. 

A. It was important also to acknowledge that it’s to do with the hononga and 

the relationship, that that is the mechanism that got it to that point. 

Q. Indeed.  And that’s the hononga between Ngāti Awa and Ngāti Maru 30 

which you – 

A. Correct. 

Q. – describe in your evidence?  Thank you for that.  Hotunui was carved by 

Ngāti Awa I understand? 
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A. So Wēpiha, the son of Apanui and the brother of Mereana Mokomoko, he 

carved with a number, they carved a number of the carvings at 

Whakatāne and then they transported it up to Kauwaeranga and Hotereni 

carved the ridgepole and – tāhuhu, and again all the tukutuku was woven 

by a kuia and all put together at Kauwaeranga. 5 

Q. Thank you.  And I understand from evidence that you’ve given in Tribunal 

proceedings not related to Auckland that you also whakapapa to Ngāti 

Awa? 

A. Mmm, and to Patuwai, Tūhoe, many. 

Q. Tūhoe, we should have asked Mr Kruger. 10 

A. What, if I did? 

Q. Sorry, and the purpose of me asking about your Ngāti Awa side, as it 

were, is to ask about the significance of Hotunui to Ngāti Awa? 

A. Well, again, I’m probably a little bit biased because it’s a whānau Taipari 

thing connected to Ngāti Awa.  As I told you first, what was the original 15 

basis of Hotunui in terms of us receiving that, and that at the same breath 

being said it was to commemorate the wedding between or the marriage 

between Wirope Hotereni Taipari and Mereana Mokomoko. 

Q. And so acknowledging the particular significance to the Ngāti Maru and 

Taipari whānau of Hotunui, are you able to say what placing Hotunui in 20 

Auckland Museum what kind of significance that would have to Ngāti 

Awa, is it the same as what you described for Marutūāhu and Ngāti Maru 

in your brief of evidence here? 

A. No, because it’s our whare.  As I told you, we purchased the whare, you 

know, don’t forget that.  It’s masked a bit by saying there’s a 25 

commemoration but, remember, the original gift of Mataatua was given 

away, you know.  And I hear the talk of tikanga a lot in this court.  I just 

question the tikanga of that.  But, you know, that’s a long time ago and 

the reality is is that for – because we are Ngāti Awa that – and some of 

them Ngāti Maru so my great-grandmother is buried down there, her 30 

tupuna was Gilbert Mair as well, so we have all strong connections, you 

know, and it just means a lot to us.  But in the same breath, Hotunui and 

Mataatua, they have travelled a parallel path, so when we signed the 

protocol with the Auckland Museum to ensure that Hotunui wasn’t lost 
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and was still acknowledged on loan, a Mataatua agreement was signed 

the same day without us knowing.  There are so many parallels that 

happened without us knowing.  So while we were doing the business for 

Hotunui, Ngāti Awa were doing the business for Mataatua in terms of its 

return back to them.  So it’s connected through the wairua. 5 

1500 

Q. Through the wairua? 

A. Wairua, yeah. 

Q. And so acknowledging that perhaps the significance of Hotunui being in 

Auckland to Ngāti Awa is slightly different to Marutūāhu and Ngāti Maru 10 

in particular, I’m going to ask you the same question that my friend 

Mr Graham put to Mr Ngamane about if the mauri were moved to a 

different museum in New Zealand, what would that mean for the 

Marutūāhu connections to that place that it were moved to? 

A. Well I mean again it’s not really practical, it’s not happened and the fact 15 

of the matter is it was arranged to be put at Pukawa.  It’s as simple as 

that really, you know. 

Q. And I take it that, well you do go on in your evidence to describe keeping 

Hotunui as a symbol of Marutūāhu, Ngāti Maru in particular, keeping their 

connection warm, is that correct? 20 

A. Absolutely and that’s an example amongst others. 

Q. And based on all of the kōrero rangatira that we’ve heard since the 

9th of February in this Court, that to me that keeping warm language 

suggests talk of ahi kā, is that correct? 

A. I agree with Mr Ngamane’s answer to that, you know, again we see things 25 

across – I mean we are a transient people across a big vast tribal estate, 

not just focused in one area, so we have different things that we do in 

different places and again, we acknowledge those places for those 

reasons.  So I’m not, I don’t personally use that ahi kā, I use the things 

that we do in certain areas across the whole tribal estate of Ngāti Maru 30 

and Marutūāhu. 

Q. I think just on the ahi kā point, I will take you to your evidence that you 

gave in the Tauranga raupatu inquiry. 

A. Sure. 
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Q. And that is 349.32756 and just to clarify, Mr Taipari, this is not one of the 

pieces of evidence that you refer to in your brief of evidence, this is 

separate to that, so that’s the Y215 Tauranga raupatu inquiry – 

A. Yeah sure. 

Q. – you remember this? 5 

A. I remember them all really. 

Q. Okay well I’ll take you to paragraph 24 of that evidence where you 

describe and this relates to another topic that I’m going to ask you about 

as well, but you describe maintaining ahi kā in Hauraki? 

A. Yeah.  So I mean again it’s back some time but let’s, we also, again I’ve 10 

used that term in terms of other rangatira say that across the past and 

again I just hold the view as I said earlier, it might be generally in terms 

of the question you asked me, is that we’re across a number of areas like 

Tauranga Moana, like Mahurangi, like Aotea, like Kaweranga, like Tāmaki 

and so we have a range of things and but I don’t like to sort of you know 15 

too much in these days subscribe ourselves just to being like ahi kā 

because there’s so many things that we are known for and we do. 

Q. So just picking up on one of the points you raised in your answer just 

then, there are other Hauraki or Ngāti Maru rangatira who have and 

perhaps still do use the language of ahi kā? 20 

A. Well yeah, I mean it’s an entitlement that they have but my experiences 

over the years, I’ve acknowledged and learnt more and I think that there 

are wider aspects to our presence and our existence, you know. 

Q. Just while we’re on this document, have you, I’m sure at some point but 

just to confirm read the evidence of Mr Mōrehu Wilson and 25 

Hauāuru Rawiri? 

A. Not in great detail, I’ve heard a little bit, I watched it on the vidoes and 

stuff but I’ve read as much as I could. 

Q. So, well one of the things and I’m interested to know if this is new 

information to you about both Mr Wilson – excuse me I mentioned 30 

Mr Rawiri, I should’ve mentioned Mr Ngamane who was here just now, 

Mr Wilson and Mr Ngamane both in their evidence refer to the fact that 

for Marutūāhu, boundaries weren’t really a thing, if I can put it crudely like 

that.  Is that something that – 
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A. Well absolutely, our whakapapa is so close, I mean you know we’re – 

Ngāti Maru have land, our whanaungas are right next door and Tamaterā 

is right next door and Pāoa through Ngāti Hura is right next door, so you 

know we are a shared interest but because we come from the same 

ancestor, you know. 5 

Q. Yes I understand that. 

A. It’s a simple, really situation. 

Q. So the relationships you’re describing just now are those within the five 

Marutūāhu iwi, is that correct? 

A. Yep. 10 

Q. And so boundaries perhaps with non-Marutūāhu iwi if I can put it that way, 

how would you describe those territories? 

A. Well again I get a bit sort of caught up on the term “exclusive” because 

we are an inclusive people and you know manaaki is a big part of who we 

are and so we have boundaries that cross each other if you wanted to but 15 

they’re like a puriri tree or a rock or a stream, not some line on a map.  

You know, that’s a Pākehā concept.   

Q. Yes, and I think – 

A. And so our interests are shared of whanaungatanga, the ability to share 

food with each other, the ability to share resources with each other, just 20 

like when you know we opened the gold fields to save Auckland when 

Auckland was broke in the 1860s and needed work and 20,000 people 

came to another part of our rohe because we set aside our lands to be 

able to help Auckland survive and nobody said to us then: “don’t do it ‘cos 

you’re not from here.” 25 

Q. Very interesting Mr Taipari, I will perhaps take you to paragraph 18 in this 

present document which isn’t about Auckland in the 1860s but is about a 

situation where perhaps manaaki wasn’t present, if I can put it that way, 

where there’s a raupatu or a battle or something similar between Ngāti 

Hako and Ngāti Maru.   30 

A. Yeah sure, what’s your question? 

Q. I’ll come to that thank you and paragraph 19 there after this battle, lands 

were divided and settled by Marutūāhu? 

A. Yes. 
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Q. And that Marutūāhu maintained those boundaries and whether those 

boundaries were lines on maps or, as you say, natural geographic 

features after that.  So I guess I’m just asking you, I understand that your 

evidence is that within Marutūāhu there may not be boundaries or lines 

on maps but perhaps for iwi outside of Marutūāhu there might be, is that 5 

correct? 

A. But they’re not – well in this context, they’re not outside Marutūāhu.  Hako 

is part of us.  Hako – Ngāti Hako killed Waenganui and Tauru-Kapakapa 

which is the youngest son of Marutūāhu and so there was utu you know 

in terms of correcting a wrongdoing.  But we are, you know myself and 10 

most of the others that have given evidence today, we’re all Ngāti Hako 

as well through Ruawehia and Tamaterā. 

Q. And I guess this is perhaps one of the problems of putting contemporary 

organisations or entities on top of whakapapa relationships like this but I 

understand Ngāti Hako is not one of the five Marutūāhu iwi, is that correct, 15 

in the Collective? 

A. No, we are all – my view is this, you know, and we are all, as has been 

used the term, all Ngāti Pāoa at times.  We are also all Ngāti Maru at 

times.  So you know, our kuia and our kaumatua, you say to them in the 

past, you know, they say to me: “why we have got all these other tribes 20 

coming, because we acknowledge them, because we’ve always been 

known as Ngāti Maru, right, and when we come to do things in Tāmaki, 

we’re Ngāti Pāoa because my tūpuna are Hauāuru or Hotereni, he was a 

rangatira of Ngāti Pāoa as much as he was a rangatira of Ngāti Maru.  

And so there’s, it’s you know people are trying to find for differentiation 25 

and lines but it doesn’t exist, the whakapapa says who is what, where and 

why and we support each other.  Yes we have arguments, I mean I argue 

with my own brother even this day and age, but I don’t, you know, and 

there’s things you’re not allowed to do any more of course, but in the 

same breath, that’s just the way the families are really, I mean I can’t 30 

believe there isn’t many families like it in the world. 

1510 
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Q. We’ve covered a lot of ground there but my question, I’ll have to ask it to 

you again Mr Taipari, Ngāti Hako as a say a, and I don’t like to put iwi like 

this, but as a PSGE is not one of the five Marutūāhu Collective iwi? 

A. No, under the current status of Treaty settlements mechanisms that the 

Crown has dictated, is that they have set out an ability for there to be 5 

separate PSGEs and a collective PSGE and in my view, we are all Ngāti 

Maru or we are all Ngāti Pāoa you know and we all are, the majority of us 

that I know, are whakapapa to Ngāti Hako.  So I can’t sort of, I can’t take 

them out of the equation because they’re in me as a person, you know. 

Q. Yes I understand.  Thank you Mr Taipari, I think I will move on to a 10 

different topic and just another document that you’ve referred to in your 

evidence in this proceeding is… 

A. Today’s evidence? 

Q. Today’s evidence, yes. 

A. Yeah. 15 

Q. Paragraph 8.  You – I think actually possibly one step removed, you refer 

to a piece of evidence that then refers to the document I’m about to take 

you to, so it’d probably help if I just go there.  303.01762, do you recognise 

this document? 

A. Yes. 20 

Q. So the reason I’m taking you to this document is to just figure out why or 

the significance of you talking about it in this proceeding and I assume 

that it has something to do with Maungawhau? 

A. Well it is the management plan for Maungawhau. 

Q. Indeed, so we’ll pop over to the next page and I have to admit, I don’t 25 

know who prepared this management plan, I don’t think that’s described 

in previous evidence but what it does do is give a brief history of 

Maungawhau, that’s right? 

A. Yes. 

Q. And I take it that similarly to your Marutūāhu whānau, you resist the idea 30 

of putting dates on whakapapa? 

A. Yeah well we just work in terms of our genealogy and our ancestors really. 

Q. So is it perhaps more appropriate to think about these in terms of 

generations? 
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A. Oh yeah, that’s the way I do. 

Q. And so the management plan I think probably on the next page, talks 

about – is it 164 at the bottom there, I can’t see, ka pai if you head back 

up to the top.  There’s a date in there, 1690? 

A. Yep. 5 

Q. So I take it you may not agree with that particular date on the calendar 

but that is before I understand the Huakaiwaka presence in Tāmaki 

Makaurau? 

A. Say that again sorry? 

Q. So I take it that this date aside, when we’re thinking about Kahurautao 10 

and Rautao as rangatira, they were before, they existed before 

Huakaiwaka and Waiohua? 

A. Before, and it says “responded to the invitation of”. 

Q. Yes, so this is – ka pai fair enough, however this battle I guess was before 

Kiwi Tāmaki et cetera? 15 

A. So, I can say this; I’m 14th generation to Rautao, father to son.  Now you 

work that out in terms of the dates and the time.  I remember listening to 

Tipa Compain the other day saying not Kiwi Tāmaki, but we talk about 

Kiwi and Kahurautao. 

Q. Yes, I understand, different Kiwi, ka pai.  And the, I think possibly in an 20 

exchange between Mr Ngamane and Ms Coates for Te Ākitai, spoke 

about as a result of the Rautao battle, there was intermarriage and that 

led to the establishment of interests of Marutūāhu in Maungawhau in 

particular? 

A. So my view is that we avenged the deaths and we, it was a pretty serious 25 

situation really but again, our whanaungatanga, our manaaki to each 

other meant we didn’t wipe each other off the face of the Earth and we 

continue to live to this day working alongside of each other as we did then.  

And through marriages, through different things that we did. 

Q. I understand, thank you Mr Taipari and I think this document goes on to 30 

say that after the battle, the – and I should just make it clear that I’m not 

suggesting that this is a comprehensive history of the battle at all, it’s just 

referred to in your evidence but it suggests that after the battle then the 

tribes left Tāmaki and went back to Hauraki, is that correct? 
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A. So in our rohe, we don’t sort of get up and move and don’t come back 

and stuff, you know we move all around our rohe as I said to you before 

so we were transient people and I think we’ve got to get out of the mindset 

that we live in 51 Brown Street, you know, we live across the rohe and 

the tribal estate of Marutūāhu, Ngāti Maru, Ngāti Whanaunga and Ngāti 5 

Pāoa.  And that’s why I think you know that’s the thinking you’ve got to 

have.  So we did things in certain places then we would go to another 

place and we would come to another place and that type of living is what 

we have and always had. 

CROSS-EXAMINATION:  MR MAHUIKA – NIL 10 

RE-EXAMINATION:  MR MAJUREY 

Q. The document number – just let me know when you’re – is 317 – actually 

let me just before I go there.  Mr Taipari you were asked by my friend Ms 

Jones about boundaries and you discussed different tribal groupings and 

different types of interests.  So I want to refer to document 317.10899.  15 

Can you blow that up please?  And could you go up, so you can see the 

bottom.  Do you recall that map, Mr Taipari? 

A. I’ve seen maps, yes I do, have.  Yeah Uncle Tai. 

Q. So given that exchange and looking at that map what does this map say 

to you? 20 

A. Pretty much what I’ve said through this evidence and cross-examination, 

is that we’re next to each other everywhere and connected to everywhere 

and we have shared interests across the board really. 

QUESTIONS FROM THE COURT – NIL 

WITNESS EXCUSED 25 

 

MR MAJUREY ADDRESSES THE COURT – HOUSEKEEPING (15:18:25) 

COURT ADJOURNS: 3.19 PM 

1540 
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COURT RESUMES: 3.40 PM 

 

MR MAJUREY CALLS 

WILLIAM KAPANGA PETERS (AFFIRMED) 

Q. Your name is William Kapanga Peters? 5 

A. That’s correct. 

Q. Do you belong to the tribes set out in paragraph 2 of your brief? 

A. Yes. 

Q. And you hold the current position set out in paras 6 to 9 of your brief? 

A. Yes. 10 

Q. Can you please take your evidence as read and with the assistance of 

Madam Registrar, sign your brief please. 

BRIEF OF EVIDENCE OF WILLIAM KAPANGA PETERS 

1.  My name is William Kapanga Peters. 

2.  I belong to Te Patukirikiri, Ngāti Maru, Ngāti Whanaunga, Ngāti Pāoa 15 

and Ngāti Tamaterā. 

3.  I am of Marutūāhu descent by both my parents, and Te Patukirikiri by my 

father. 

4. My whakapapa incudes direct descent from all five sons of the 

eponymous tupuna Marutūāhu. 20 

5.  Like many Māori, I also share whakapapa to other tribes and their 

respective tribal regions. 

6. I am the Te Patukirikiri trustee on the Hauraki Māori Trust Board. 

7.  Since 1996, I have held the position of General Manager for Te 

Patukirikiri Iwi Trust. 25 

8.  I sit on various land trusts and other tribal forums within Auckland and 

the Hauraki region. 

9.  I am currently the Environmental & Heritage Manager for Ngāti 

Marutūāhu Rūnanga which role I have held for 24 years. 

10.  I am the mandated Treaty negotiator for Te Patukirikiri and part of the 30 

Marutūāhu Collective and Hauraki Collective of Iwi negotiators. I 

acknowledge my cousin David Williams who was the other Te Patukirikiri 



2401 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

negotiator and very sadly passed away before the completion of our 

Treaty settlements. 

11.  I have read the evidence of my tuakana David Taipari and Wati 

Ngamane and my tuahine Liane Ngamane, which I agree with and fully 

support. 5 

12.  I participated at the urgent Waitangi Tribunal Tāmaki Inquiry hearing in 

2007. 

13.  I attended the Tāmaki Collective Treaty settlement negotiations hui from 

2010 through 2012 (as well as the hui in 2012–2014 to the time of the 

Ngā Mana Whenua o Tāmaki Makaurau Collective Redress Act 2014 10 

being legislated). 

14.  At no time during any of Tāmaki Collective hui that I attended, and not 

before they completed their own settlement (deed1 and legislation2), did 

any of the Ngāti Whātua Ōrākei negotiators: 

a. claim they only joined the Tāmaki Collective negotiations table due to 15 

pressure or duress from the Crown; 

b. claim a veto over any other Treaty settlement in the “1840 Transfer 

Land”; 

c. claim exclusive mana whenua or ahi kā over the “Claimed Lands” 

(“1840 Transfer Land” and “2006 RFR Land”); 20 

d. claim a mandatory Ngāti Whātua Ōrākei tikanga process must be 

followed by the Crown (or any other iwi) for any other Treaty settlement 

in the “Claimed Lands”; or 

e. claim that the iwi of the Tāmaki Collective only received Treaty 

settlement redress in the Claimed Lands, such as the Tūpuna Maunga 25 

transfers or RFR regime, because Ngāti Whātua Ōrākei consented to 

this as an exercise of their exclusive mana. 

15.  Had such a claim been raised to our faces in a collective hui of all 13 

tribes, we would have discussed the issues kanohi ki te kanohi under 

tikanga as we did for all the issues that arose during the Tāmaki 30 

Collective negotiations. 

16.  Earlier this year, Ngāti Whātua Ōrākei and the Marutūāhu Collective 

(Ngāti Paoa, Ngāti Tamaterā, Ngāti Whanaunga, Ngāti Maru and Te 

Patukirikiri) held hui to address the issues arising from this litigation. The 
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first hui took place on 19 July 2020 at Wharekawa Marae (Kaiaua) and 

the second hui on 26 July 2020 at Ōrākei Marae. I attended both hui. 

17.  As a member of various mana whenua forums for Auckland Council and 

its CCOs, we are all aware of the campaign of intimidation that some 

Ngāti Whātua Ōrākei representatives have waged against council and 5 

the other iwi of central Auckland as part of their embarrassing claims of 

exclusivity and veto. A couple of examples are seen at [WP 1] and [WP 

2]. 

18.  Finally, Mr McEnteer produced maps [JM 8], [JM 10] and [JM 12]. The 

contents of those three maps is combined in the map attached as [WP 3]. 10 

CROSS-EXAMINATION:  MR WARD – NIL 

CROSS-EXAMINATION:  MR WARREN – NIL 

CROSS-EXAMINATION:  MS COATES – NIL 

CROSS-EXAMINATION:  MR GRAHAM 

Q. Tēnā koe Mr Peters. 15 

A. Kia ora. 

Q. Just a few questions for you from the perspective of Ngāti Whātua Ōrākei.  

Could you please look at paragraph 11 of your evidence which will be on 

the screen for you as well if that’s easier.  You state that you have read 

the evidence of Mr Taipari, Mr Ngamane and Ms Ngamane.  Do I take it 20 

therefore that you did not read the other evidence for the Marutūāhu 

witnesses? 

A. I glanced through them but I did read these. 

Q. And your brief of evidence was dated, prepared in October last year and 

at the time you prepared that evidence, what evidence from the plaintiff 25 

had you read? 

A. From the? 

Q. From Ngāti Whātua Ōrākei? 

A. Of Ngāti Whātua Ōrākei evidence, at that time last year? 

Q. Yes? 30 
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A. Nothing. 

Q. And if we could look at paragraphs 14 and 15, a bit further down, so 14’s 

on one page we’ll just stick with that for a moment and you set out there 

some recollections about the hui leading to the Tāmaki Collective and you 

have some comments about Ngāti Whātua Ōrākei’s claims of pressure to 5 

conclude those arrangements.  Do you remember that part of your 

evidence? 

A. I don’t recollect the claims of pressure but I do know that all of a sudden, 

they weren’t showing up at the hui. 

Q. Well for present purposes I’m just interested in where these paragraphs 10 

came from because the same paragraphs are in the evidence of 

Mr McEnteer, Mr Ngamane, Ms Ngamane and Mr Wilson.  So I’m 

wondering where these paragraphs came from and who wrote them, can 

you help me with that? 

A. We all had a hand in how we’re going to design our evidence as such but 15 

I guess great minds think alike. 

Q. If we can go to the next page please of your evidence and look at 

paragraph 17.  You might just want to refresh your memory of this 

paragraph, Mr Peters, but you have given some examples here of what 

you have described as a campaign of intimidation waged by Ngāti Whātua 20 

Ōrākei representatives, so do you remember that being your view? 

A. Yes and still is. 

Q. And you’ve referred to a couple of examples, do you remember those 

examples? 

A. Yeah the emails that he sent about nobody talks, renames anything 25 

unless it comes through them and nothing gets decided unless it goes 

through them, you mean those ones? 

Q. Well we’ll take you to them in a moment but in terms of finding examples 

of this campaign, would I be right in thinking that you would’ve picked the 

juiciest ones you could find? 30 

A. Well no not at all.  When we first got involved in the Auckland City Council 

water consultant committee, we spent half the time battling them, then 

they were making derogatory remarks to us.  So I mean this is in 1998 
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when I was part of that committee, so their derogatory comments aren’t 

uncommon to us and most of us just basically ignore them, these days. 

Q. I see well we might have a look at one of the examples you’ve given.  If 

we can look at document 335.23439.  So just to refresh your memory of 

this, you’ll see that that’s an email, it goes across a couple of pages from 5 

Mr Blair relating to the Coast to Coast Walkway.  You remember this 

document? 

A. Yes. 

Q. And incidentally I could not see your email address in the list there, do 

you know if this email was sent to you? 10 

A. Yes, it came through paulette@patukirikiri.co.nz. 

Q. Okay thank you.  And – 

A. That’s not my address, that’s one of my officers’ address that sits at the 

tables.   

Q. So that’s how you would’ve seen the email? 15 

A. Yeah, she sent it to me. 

Q. And so Mr Blair is responding to an email from Ms Roulston of Auckland 

Council, do you see that, her email is beneath the email of Mr Blair? 

A. Yes. 

Q. And if we turn the page to the body of the email of Ms Roulston’s email 20 

and just look at the paragraphs that are there, have you seen this email 

recently? 

A. Only in my evidence. 

Q. Well if we have a look at what Ms Roulston is saying, she is talking about, 

the subject is “scoping the Coast to Coast Walkway” and in the first lines 25 

of the email she says she’d like to give an update on work done to 

progress that project and then she sets out a couple of updates numbered 

1 and 2, do you see those? 

A. Yes. 

Q. And so the first one is that Maynard Design has updated its return brief, 30 

and she makes some comments about that, do you see that? 

A. Yes. 
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Q. And the second one is that the Mana Whenua Working Group has given 

a direction that there should be a collaboration between Maynard and 

mana whenua partner, you’ve seen that? 

A. Yes. 

Q. So that’s the context for the response from Mr Blair, do you agree? 5 

A. On this context on here, you’re talking about, on this email? 

Q. Yes, so this is what Mr Blair is replying to? 

A. Yes. 

Q. If we go back to the first page please and look at the text of Mr Blair’s 

response.  And you see in the first paragraph Mr Blair makes a complaint 10 

about the Maynard options, do you agree that’s what he’s doing?  He 

says: “none of the options proposed by Maynard recognise this”, so that’s 

a complaint isn’t it? 

A. Yes. 

Q. And he says that the, in the first sentence, that the walkway is within Ngāti 15 

Whātua Ōrākei’s rohe and that that hasn’t been recognised by Maynard, 

do you accept that’s what he’s saying? 

A. Basically, yes. 

Q. In the second paragraph he says that he doesn’t have confidence in the 

group progressing the project, that they will do that in a culturally 20 

competent manner.  Do you accept that’s a complaint he’s making in that 

email? 

A. Yes. 

Q. And the final sentence there, he says he’ll attend the next hui and make 

ongoing concerns known in person, do you accept that’s what he’s 25 

saying? 

A. Yes. 

Q. So this email contains a complaint, doesn’t it? 

A. I don’t know if it’s a formal complaint but I know it’s a moan and groan. 

Q. You accept that there’s no inappropriate language in the email? 30 

A. Yes, I accept that there isn’t. 

Q. And you accept that there are no threats made in the email? 
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A. Well, direct threats no but I mean we would contest that Ngā uri o Tuperiri 

which is one whānau line does not have the whole foreshore and seabed 

area as theirs. 

Q. So that’s the real issue you have with the email, is it? 

A. Well yeah, basically. 5 

CROSS-EXAMINATION:  MR MAHUIKA – NIL 

RE-EXAMINATION:  MR MAJUREY – NIL 

QUESTIONS FROM THE COURT – NIL 

WITNESS EXCUSED 

 10 
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THE COURT ADDRESSES COUNSEL – HOUSEKEEPING (15:50:10) 

LEGAL DISCUSSION 

 

KARAKIA WHAKAMUTUNGA 

COURT ADJOURNS: 3.54 PM 5 
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COURT RESUMES ON WEDNESDAY 31 MARCH 2021 AT 10.02 AM 

 

KARAKIA TIMATANGA 

 

MR MAJUREY CALLS 5 

TERRENCE JOHN MCENTEER (SWORN) 

Q. Tēnā koe e te rangatira. 

A. Hello. 

Q. Your name is Terrence John McEnteer? 

A. Yes. 10 

Q. You belong to the tribes set out in paragraph 3 of your brief? 

A. Yes. 

Q. You hold a number of positions, including those set out at paragraph 5? 

A. Yes. 

Q. Can you please take your evidence as read and with the assistance of 15 

Madam Registrar, sign your brief at the end. 

BRIEF OF EVIDENCE OF TERRENCE JOHN MCENTEER 

I. INTRODUCTION 

1.  My name is Terrence John McEnteer. 

2.  I am a direct descendent of Marutūāhu from all five of his sons. 20 

3.  I belong to Ngāti Maru, Ngāti Tamaterā, Ngāti Whanaunga and Ngāti 

Pāoa. 

4.  have been a mandated Ngāti Tamaterā Treaty Settlement Negotiator 

(along with Liane Ngamane) since 2010 for the Ngāti Tamaterā, 

Marutūāhu Collective and Hauraki Collective settlements (and before 25 

that the Tāmaki Collective settlement). 

5.  I hold various positions, including: 

a. Deputy Chair, Marutūāhu Rōpū Limited Partnership - the commercial 

post-settlement governance entity for the Marutūāhu Collective 

(recognised in the Ngā Mana Whenua o Tāmaki Makaurau Collective 30 

Redress Act 2014). 

b. Deputy Chair, Hauraki Collective. 
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c. Trustee, Ngati Tamaterā Treaty Settlement Trust - the post-settlement 

governance entity for Ngāti Tamaterā. 

d. Chief Executive, Hauraki Māori Trust Board. 

e. Chair, Whenua Haumi Roroa o Tāmaki Makaurau Limited Partnership 

– the Tāmaki Collective commercial post-settlement governance entity 5 

(recognised in the Ngā Mana Whenua o Tāmaki Makaurau Collective 

Redress Act 2014). 

6.  My tertiary education qualifications comprise a Bachelor of Social 

Science (1974) and a Master of Social Science (Hons) (1976), both from 

the University of Waikato. 10 

7.  My work experience has involved project planning and corporate 

management positions with public and private sector organisations such 

as the Commission for the Environment, Ministry of Energy, Coal 

Corporation of New Zealand, Waitangi Tribunal claims manager for 

various iwi, Iwi Transition Agency, Industry Trade Organisations and 15 

Auckland Council. I have also held warrants from the Governor General 

as a Commissioner of the Representation Commission whose role it is 

to set the boundaries of electoral districts for representation in 

Parliament. 

8.  I have previously given evidence in this proceeding. I am giving this 20 

evidence in the capacity of my various Marutūāhu Iwi roles. 

II. NGĀTI WHĀTUA ŌRĀKEI EXCLUSIVE CLAIM TO CENTRAL AUCKLAND 

9.  I am advised by Counsel for Marutūāhu that Ngāti Whātua Ōrākei seeks 

four Court declarations, summarised as follows: 

i. Ngāti Whātua Ōrākei has ahi kā and mana whenua in the “2006 RFR 25 

Land” and “1840 Transfer Land” (“Claimed Lands”). These areas are 

shown in the attached map. [JM 1] 

ii. When applying its “Overlapping Claims Policy” in relation to the 

Claimed Lands, the Crown must act in accordance with tikanga, 

particularly Ngāti Whātua Ōrākei tikanga. 30 

iii. When developing proposals to include any land within the Claimed 

Lands in a proposed Treaty settlement with iwi who do not have ahi kā, 

the Crown must act in accordance with tikanga, particularly Ngāti 

Whātua Ōrākei tikanga. 
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iv. In order to comply with tikanga in the above circumstances with an iwi 

other than Ngāti Whātua Ōrākei, the Crown must: 

a. appropriately consult with Ngāti Whātua Ōrākei; 

b. acknowledge Ngāti Whātua Ōrākei as the iwi having ahi kā; 

c. decline to include land in a proposed Treaty settlement if there is 5 

evidence it would unjustifiably erode the mana whenua of Ngāti Whātua 

Ōrākei as the iwi having ahi kā; 

d. decline to include land or recognise an interest in land in a proposed 

Treaty settlement where the land has been the subject of a gift to the 

Crown unless Ngāti Whātua Ōrākei, as gifting iwi, has provided its 10 

consent to the transfer. 

10.  I am also advised by Counsel for Marutūāhu that it was confirmed by 

Ngāti Whātua Ōrākei at earlier Court hearings in this proceeding that it 

effectively claims: 

a. Exclusive ahi kā/mana whenua over the entire Claimed Lands; and 15 

b. A right of veto over all proposed Treaty settlement involving any land 

within the “1840 Transfer Land”. 

11.  I understand: 

a. Of the six declarations originally sought by Ngāti Whātua Ōrākei, two 

were struck out by the Supreme Court (relating to challenges to the 20 

Marutūāhu and Ngāti Paoa Treaty settlements). 

b. The remaining four declarations were allowed to proceed to the High 

Court for determination, and have been re-pleaded as above. 

c. The Supreme Court made no ruling on the substance of the Ngāti 

Whātua Ōrākei declarations, with the decision recording: 25 

“[3] … As we shall also explain Ngati Whatua Orakei cannot, as its 

counsel accepted, ask the Court to declare that the proposed decisions 

to legislate to implement the settlement with Ngati Paoa and with 

Marutuahu are invalid. In the present proceeding that means Ngati 

Whatua Orakei cannot pursue the challenge to the proposed decision to 30 

transfer specified properties which is to be implemented by legislation. 

Some re-pleading will accordingly be necessary. We add that the 

existence of the proceeding does not prevent the responsible Minister 

from introducing the proposed settlement legislation to the House of 
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Representatives or provide any basis for deferral of consideration and 

passage of the settlement legislation.” 

III. TREATY OF WAITANGI SETTLEMENT FRAMEWORK 

12.  There are generally four stages In Treaty of Waitangi settlements (post 

any Waitangi Tribunal hearings): 5 

a. Preparing claims for negotiations. 

b. Pre-negotiations. 

c. Negotiations. 

d. Ratification and implementation. 

13.  The negotiations stage generally involves the following milestones 10 

(noting the Crown has employed differing language for these milestones 

over the years): 

a. Terms of Negotiations. 

b. Agreement in Principle - specifying the proposed Treaty redress 

parameters. 15 

c. Record of Agreement - recording the proposed Treaty redress as at a 

point in time. 

d. Initialled Deed of Settlement, containing the Treaty redress. 

e. Signed Deed of Settlement (following ratification), containing the final 

Treaty redress. 20 

14.  I have been involved with: 

a. Overseeing the preparation and prosecution of Treaty settlements 

claims, including the Marutūāhu Iwi since the early 1990s. 

b. Treaty settlement overlapping claims processes since the early 1990s, 

starting with the Waikato-Tainui Raupatu settlement. 25 

c. Treaty settlement negotiations since 2009. 

15.  Overlapping claims have long been a part of the Treaty settlements 

process, as reflected in the many related Waitangi Tribunal reports. 

16.  There is a wide and connected context for Treaty of Waitangi 

settlements. 30 

17.  As is well known, the Treaty settlement negotiations landscape over 

those years was very different to settlements pre-dating the Tribunal’s 

2007 Tāmaki Makaurau and Te Arawa Treaty settlement process 

reports. 
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18.  Even within the 2010-2020 period, there have been process variations 

between settlements. 

19.  For example, those iwi-specific settlements not undertaken as part of a 

‘collective regional table’ include Waikato-Tainui (Waikato River), Ngāti 

Manuhiri, Ngāti Whātua o Ōrākei and Ngāti Whātua o Kaipara. 5 

Conversely, those iwi-specific settlements that were undertaken as part 

of a ‘collective regional table’ include the Tauranga iwi and Pare Hauraki. 

20.  In areas of intense and multiple tribal interests, some collectively 

negotiated and settled, any individual settlement has required 

negotiation and compromise from those iwi still in the Treaty settlement 10 

‘queue’. 

21.  During our engagement with various iwi over many years, we have met 

face to face, had intensive discussions and negotiations, agreed some 

matters but not all, compromised, and reached good faith agreements 

with hongi, handshakes and signed agreements. Not once have we 15 

dishonoured any of our agreements. That is an important part our 

tikanga. 

IV. TĀMAKI MAKAURAU TREATY SETTLEMENTS BACKGROUND 

22.  The attached chronology assists with the timeline covered in this section 

of my evidence. [JM 2] 20 

V. NGĀTI WHĀTUA ŌRĀKEI 

A. 2006 NGĀTI WHĀTUA O ŌRĀKEI AGREEMENT IN PRINCIPLE 

23.  The Court of Appeal decision in this proceeding observed: 

“[5] In October 2002, the Crown recognised the statutory mandate of the 

Ngāti Whātua o Ōrākei Māori Trust Board to negotiate the settlement of 25 

the historical treaty claims of Ngāti Whātua Ōrākei. After a period of 

negotiation, the Trust Board and the Crown entered into an agreement 

in principle (the AIP) on 9 June 2006 for the settlement of the historical 

claims. The AIP provided that following its signing, the parties would 

work together in good faith to develop, as soon as reasonably 30 

practicable, a deed of settlement. The deed of settlement was to include 

the full details of the redress to settle the claims.” 

24.  The 9 June 2006 Ngāti Whātua o Ōrākei agreement in principle (“Ngāti 

Whātua o Ōrākei 2006 AIP”) included the following clauses: 
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a. 8 – the AIP is entered to on a without prejudice basis, is non-binding 

and does not create legal relations. 

b. 15 (a)(i)-(iii) – exclusive transfer of three Tūpuna Maunga 

(Maungakiekie (One Tree Hill), Maungawhau (Mount Eden) and 

Puketāpapa (Mount Roskill)) to Ngāti Whātua o Ōrākei. 5 

c. 38(a)-(c) – granting of an exclusive right of first refusal to Ngāti Whātua 

o Ōrākei over surplus Crown properties in the ‘Attachment H area’. This 

is the same area outlined in yellow in [JM 1]. 

d. 65(a) – entry by the Crown into a deed of settlement is conditional on 

the Crown confirming that overlapping interests from other tribal groups 10 

in relation to any part of the settlement redress have been addressed to 

the satisfaction of the Crown. 

e. 66 – The AIP and deed of settlement is subject to the passing of 

settlement legislation. 

25.  The Ngāti Whātua Ōrākei evidence discusses the overlapping claims 15 

process for the Ngāti Whātua o Ōrākei 2006 AIP and makes a number 

of assertions. 

26.  I note: 

a. The Ngāti Whātua Ōrākei evidence claims they were proactive in 

engaging with the other tribes of Tāmaki Makaurau. The findings of the 20 

Waitangi Tribunal set out in the following paragraph confirm otherwise. 

b. The evidence refers to “records” I have never seen. The recollections 

claimed in that evidence do not accord with my recollections. 

c. The evidence omits that the Ngāti Whātua Ōrākei ‘invitation’ to a single 

hui was to receive a presentation on their claims and we were given a 25 

period of 30 minutes for discussion. 

27.  The Waitangi Tribunal had this to say: 

“As the Stories show, this document [terms of negotiation agreed 

between Ngāti Whātua o Ōrākei and the Crown in May 2003] envisaged 

an approach to dealing with ‘cross claimant groups’ that simply never 30 

came to fruition. In the period up to release of the agreement in principle, 

Ngāti Whātua o Ōrākei played no meaningful role in sorting out ‘cross-

claims’, and neither did the Crown.  
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We now know that, even before the terms of negotiation were signed, 

Ngāti Whātua o Ōrākei was resisting dealing with those whose interests 

were in conflict with theirs. The Crown probably remonstrated with Ngāti 

Whātua o Ōrākei about this reluctance, but did not overcome it; and the 

extent of the Crown’s ‘own consultation with cross claimant groups’ was 5 

minimal. The Crown’s only initiative in the pre-agreement in principle 

period was the 1 July 2003 letter.” [Emphasis added and footnotes 

omitted] 

“In chapter 1, we talked about what happened that gave rise to the 

memoranda written by Peter Hodge, member of the Office of Treaty 10 

Settlements negotiating team with Ngāti Whātua o Ōrākei in 2003 and 

2004. These memoranda let us know that Ngāti Whātua o Ōrākei was at 

that time unwilling to engage with ‘cross-claimants’ as the Crown had 

hoped. Neither witnesses for the Crown nor Ngāti Whātua o Ōrākei 

mentioned this at the hearing. This is surprising to say the least, because 15 

Mr Hodge’s memoranda make it plain that it was a major issue in the 

negotiating teams’ meetings towards the end of 2003, and at the 

beginning of 2004. 

… 

We know for sure that during the three years that preceded release of 20 

the agreement in principle, Ngāti Whātua o Ōrākei held only one 

‘overlapping’ claimant hui. It took place at Ōrākei Marae on 11 December 

2004. Rachel Houlbrooke said in her evidence that the focus of this hui 

was ‘the general interests of neighbouring groups’. Its focus was in fact 

more limited, however. The topic was the ‘unfulfilled promises from the 25 

Crown to Ngāti Whātua o Ōrākei’. The letter sent out told invitees that: 

issues such as ‘mandating’ or matters not related to the breaches 

that Ngāti Whātua o Ōrākei has with the Crown, cannot be dealt 

with at this meeting. Such matters likely rest with overlapping 

interests and the Crown directly. 30 

Thus, the hui was about Ngāti Whātua o Ōrākei’s claims: it was 

specifically not an occasion for other tangata whenua groups to talk with 

Ngāti Whātua o Ōrākei about their claims and interests. 
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Presumably Ngāti Whātua o Ōrākei hosted this hui in response to the 

Crown’s expectation that the Trust Board would do at least something to 

fulfil its undertaking in the terms of negotiation to ‘make reasonable 

endeavours’ ‘to assist in resolving cross-claims issues’. However, it is 

difficult to imagine that anyone would believe that a hui to hear about 5 

Ngāti Whātua o Ōrākei’s claims would assist in any material way. 

In his evidence, Tiwana Tibble, Chief Executive of Ngāti Whātua o 

Ōrākei, said that Ngāti Whātua o Ōrākei took their lead from the Crown 

regarding their engagement with other groups during the negotiations: 

Ngāti Whātua o Ōrākei have not been involved in such a direct 10 

negotiations process and therefore had to learn from Crown 

officials what the Crown expected from us. 

He also said that until sign-off of an agreement in principle, all Ngāti 

Whātua o Ōrākei had to talk about was their own claims: 

My understanding was at the first stage we needed to be involved 15 

in explaining what our claims were and seeking feedback . . . We 

thought that was necessary, amongst other things, to ensure so 

far as we could that there was no mis-information in circulation. 

In questioning at the hearing, Rachel Houlbrooke indicated that the 

Crown was not happy that the hui was designed in the way it was. But 20 

for reasons into which we have no insight, that was how the hui 

proceeded. However unsatisfactory to the Crown it may have been, the 

Office of Treaty Settlements took no steps to rescue the situation, either 

then or later.” [Emphasis added and footnotes omitted] 

28.  The Ngāti Whātua Ōrākei evidence states: 25 

“128 I recall this hui. John McEnteer arrived at Ōrākei marae on a bus 

from Thames with his people. He stood at the doorway of our whare, and 

waved his arms around pointing at various remarkable landscapes 

throughout the upper Waitematā and the Auckland CBD including 

Takaparawha and Rangitoto and claimed that they were “ours”. That 30 

proclamation was made as a visitor, in English and was not informed by 

references to whakapapa or other cognisable tikanga. I would have 

expected a claim like this to be accompanied by a recital of whakapapa 
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or by reference to other tikanga connections with the land he claimed 

was theirs. He certainly could not.” 

29. I note: 

a. Leaving aside the inaccuracy of the Thames reference (our 

representatives travelled from Tāmaki and Hauraki), we are aware it is a 5 

favourite insult of that witness for our people – old and young. As a group 

claiming to hold dear to tikanga, Ngāti Whātua Ōrākei may reflect on the 

selection of its representatives. 

b. The Ngāti Whātua o Ōrākei letter inviting us to the single hui (11 

December 2004) stated: 10 

“You are invited if you wish, to present for half an hour on the following 

“Unfulfilled promises from the Crown to Ngati Whatua …”. 

[Emphasis added] 

c. It is unclear why the evidence fails to acknowledge the mihimihi and 

histories shared by our kaumātua at the hui. 15 

d. In relation to the provision of customary mātauranga, the Waitangi 

Tribunal had this to say: 

“In her evidence for the Office of Treaty Settlements, Ms Houlbrooke 

referred to the agreed historical account, which forms part of the Crown 

apology in the agreement in principle: 20 

Given that the Agreed Historical Account was under active 

discussion throughout the entire negotiations period, it was 

appropriate to withhold historical research reports during this 

time. 

Why was it appropriate? How would the discussions between the Crown 25 

and Ngāti Whātua o Ōrākei about the agreed historical account have 

been affected by the other tangata whenua groups having the historical 

reports too? This was not explained, and we do not understand the 

logical basis for the Office of Treaty Settlements’ position. 

Nevertheless, its effect was clear. Historical research that would be 30 

publicly available before, during and after a Waitangi Tribunal hearing 

was withheld during the entire pre-agreement in principle period. In this 

same period, the other tangata whenua groups were expected to provide 
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useful and relevant information to the Crown about their interests in 

Tāmaki Makaurau. 

Seeking more balance between themselves and Ngāti Whātua o Ōrākei 

as regards access to information, some of the other tangata whenua 

groups sought documents under the Official Information Act 1982, and 5 

ultimately through the Ombudsman. As the Marutūāhu Story relates, the 

Ombudsman upheld the Office of Treaty Settlements’ approach. The 

Ombudsman’s terms of reference do not of course, enable him to 

consider how the Treaty bears on questions of access to information in 

a Treaty settlement negotiation. We are not so limited. 10 

It was interesting that, when the subject of secrecy was broached at the 

hearing neither the Crown nor Ngāti Whātua o Ōrākei wanted to take 

responsibility for keeping the historical reports from the other parties. 

Rachel Houlbrooke, for the Office of Treaty Settlements, said that Ngāti 

Whātua o Ōrākei asked the Crown to keep the documents from the 15 

others, whereas Tiwana Tibble for Ngāti Whātua o Ōrākei said that the 

requirement was the Crown’s. We thought that this indicated that neither 

party had a very good reason for the secrecy that was imposed. It 

seemed simply that there was a preference for non-disclosure, without 

analysis as to why. The terms of negotiation, which both parties signed, 20 

said nothing about a requirement of confidentiality, except as regards 

‘any agreement reached in negotiations’. 

We think that, in denying access to the historical information 

underpinning the agreed historical account, the Crown was not focused 

on its Treaty duty to the other tangata whenua groups. Instead, its focus 25 

was really solely on building its relationship with Ngāti Whātua o Ōrākei. 

That is why the reasons for insisting on secrecy vis a vis the other 

tangata whenua groups were never tested for their Treaty compliance. 

The result was that the other tangata whenua groups did not know what 

historical material the Office of Treaty Settlements and Ngāti Whātua o 30 

Ōrākei were relying on. The report by Bruce Stirling that Ngāti Whātua o 

Ōrākei commissioned, and relied on to substantiate their claims, was not 

available to any of the other tangata whenua groups until after the 
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agreement in principle was released. Some received it even later.” 

[Emphasis added and footnotes omitted] 

B. WAITANGI TRIBUNAL INQUIRY ON NGĀTI WHĀTUA O ORĀKEI 

2006 AIP 

30.  The Ngāti Whātua 2006 AIP was challenged in the Waitangi Tribunal by 5 

the Marutūāhu Iwi, Hauraki Māori Trust Board, Ngāti Te Ata, Te Kawerau 

ā Maki, Ngāi Tai ki Tāmaki and Te Taoū. 

31.  I attended the Waitangi Tribunal’s urgent hearing in March 2007 and 

gave evidence. The Tribunal published its report on 12 June 2007. 

32.  In its report transmittal letter to the Minister of Māori Affairs, the Tribunal 10 

stated: 

“The report concerns the process followed by the Office of Treaty 

Settlements to arrive at a Treaty settlement with Ngāti Whātua o Ōrākei. 

Our inquiry focused especially on how the Crown dealt with the 

numerous tangata whenua groups in Tāmaki Makaurau other than Ngāti 15 

Whātua o Ōrākei. We conclude that, as regards those groups, the 

Crown’s policy and practice has been unfair, both as to process and as 

to outcome. 

Our primary and strong recommendation is that the proposed settlement 

with Ngāti Whātua o Ōrākei not proceed at this stage. Instead, the Office 20 

of Treaty Settlements should now work with the other tangata whenua 

groups to negotiate settlements for them. Once that is done – and not 

before – it will be possible to arrive at a situation where appropriate 

redress (both cultural and commercial) is offered not only to Ngāti 

Whātua o Ōrākei, but to all the tangata whenua groups in Tāmaki 25 

Makaurau. Then, the mana of all would be upheld, relationships would 

be restored, and reconciliation would be possible.” 

33.  At the outset, the Tribunal addressed what it called important questions: 

“The issues raised in this inquiry go to very important questions about 

the Treaty claims settlement process in Aotearoa/New Zealand.” 30 

34.  The Tribunal emphasised the context for its inquiry in this way:  

“Confronted in Tāmaki Makaurau with a settlement process and outcome 

that seems to us to be more flawed than any the Tribunal has inquired 

into, we think that the time has come to step back from the narrow focus 
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taken previously. If these problems keep arising, and are indeed getting 

worse, is there really something fundamentally wrong with the way 

Treaty claims are being settled? 

We think Treaty settlements are supposed to improve relationships. 

What we are seeing in the Tribunal, though, is that the process of settling 5 

is damaging more relationships than it is improving. How has this come 

about? 

There seems to be a consensus that, as a country, we ought to settle 

Treaty claims, and we need to get the settlements behind us quickly so 

that we can all move on. The focus of Office of Treaty Settlements 10 

officials is therefore on achieving as many settlements as possible as 

speedily as possible. In several urgent inquiries now, the Tribunal has 

seen at close quarters how the office goes about its work. It chooses one 

strong group in a district and works exclusively with it to agree on a 

settlement. Over a period of several years, a working relationship is built, 15 

and ultimately a settlement is secured. This achieves the objectives of 

the Crown and the settling group. But meanwhile, the other Māori groups 

in the district are left out. The Crown forms no relationship with them, 

and is interested in their Treaty claims and their connection with the 

district in question only to the extent that they bear on the settlement with 20 

the primary group. When face-to-face contact is finally made, it is too 

late. Meetings are held once there is a settlement on the table, and by 

then the parties’ interests are polarised. 

What is wrong with this approach? In a nutshell, it damages 

whanaungatanga. 25 

Whanaungatanga – relatedness – lies at the core of being Māori. Te 

taura tangata is the cord of kinship that binds Māori people together 

through whakapapa; it is a braid that is tightly woven, tying in all its 

strands. It is unbroken and infinite. 

When the Crown deals with one group in settlement negotiations, 30 

everything it does affects others who have interests in and connections 

to the area that is the subject of the negotiation. Often, the affected 

groups are kin to the settling group; always, they are neighbours. They 

all share history, interests in land, and whakapapa. In Tāmaki Makaurau, 
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which has been intensively occupied by successive groups for 

generations, the layers of interests are complex and intense. 

Because of the connections between all of the people, and all of their 

connections to the land, dealing with all of the interests well is subtle and 

challenging work. It involves the Office of Treaty Settlements team 5 

forming relationships not only with those who are settling but also with 

those who for the time being are not. It is vital that this part of the 

settlement process is done well, but for the most part it seems to us that 

it is not being done at all. The Office of Treaty Settlements’ focus on the 

settling group is such that dealing with the other tangata whenua groups 10 

is very much secondary, both in terms of priority and timing. 

The consequences of this are serious. The purpose of settling Treaty 

claims is, broadly speaking, peace and reconciliation. By settling, the 

Crown ‘hopes to lay the basis for greater social cohesion’. Such 

objectives can be achieved only when both the process and the outcome 15 

of negotiating and settling are manifestly fair – not only to the settling 

party but also to others affected. The burden on both Māori and Pākehā 

of the great wrongs that were done in the past will not be lifted if the 

process of settling creates new wrongs. We consider that the process 

for settling now being followed is creating divisions within Māori society 20 

that are very damaging. Damage to whanaungatanga, to te taura tangata 

is a great wrong: it affects Māori society at its very core. As we will 

explain in this report, it also goes to the heart of the Treaty guarantees 

in article II. 

As a country, we cannot benefit from this. The settlements being 25 

negotiated will not be regarded as fair and just; they will be seen as 

favouring one group, and riding roughshod over others. We fear that, like 

past attempts at settling that were later seen as being unfair, they will 

not endure.” [Emphasis added and footnotes omitted] 

35.  The Tribunal addressed what it called the “special features of Tāmaki 30 

Makaurau” as follows: 

“The Special Features of Tāmaki Makaurau 

Probably, there will always be casualties arising from the one-size-fits-

all nature of government policies, but if there were ever an area where 
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outcomes would benefit from the maximum flexibility of approach, this is 

it. Māori groups are not the same, and groups of Māori groups that 

together occupy different areas of the country, are definitely not the 

same. Every region has its own special features as a result of the 

combinations of people whose rohe is there. Add regional differences 5 

arising from factors such as settlement patterns and urbanisation, and 

you have sets of variables that cry out for tailored responses. We think 

that government policy, though, militates against this. There is real 

emphasis on achieving settlements, and a standard approach that is 

applied fairly unquestioningly to all situations seems to offer the easiest 10 

fix. 

In opening submissions, though, counsel for the Crown emphasised the 

importance of flexibility: 

Crown settlement policies are an important guide but are not 

always applied in a wholly rigid manner so as to preclude 15 

outcomes that are appropriate to the particular circumstances of 

an individual settlement. Retention of some flexibility in a process 

of this kind is essential. 

We are in agreement with the sentiment expressed here. However, the 

Crown’s statements about why it did what it did in these negotiations 20 

consistently emphasised the role of policy in determining conduct. We 

did not see much appetite for flexibility, nor evidence of it. 

We thought that the context for these negotiations meant that a flexible 

approach was necessary, because standard policy might not be 

appropriate to the Auckland situation. It seemed to us that the situation 25 

in Tāmaki Makaurau is very particular, if not unique. 

Auckland is now a highly urbanised area with very valuable real estate. 

In the precontact era, Tāmaki was likewise seen by Māori as a desirable 

place to live, no doubt because of its warm climate, multiple harbours, 

and good volcanic soil. Unsurprisingly, successive waves of invaders 30 

competed for dominance there down the centuries, and the early 

establishment of Pākehā settlement on the shores of the Waitematā only 

added to its attractions. Thus, it was – and remains – an intensively 

occupied part of the country, where constant habitation by changing 
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populations of Māori as a result of invasions, conquests, and inter-

marriage has created dense layers of interests. The disposition of those 

interests as between the various groups identifying as tangata whenua 

there in 2007 is the subject of controversy. The tangata whenua groups 

involved in that debate number about 10, of which six played an active 5 

part in our inquiry. 

Defending its standard approach to securing settlements, the Crown 

insisted that Tāmaki Makaurau is ‘not unique or fundamentally different 

from other areas’. We disagree. We think that the combination of 

characteristics set out in the previous paragraph is unique. Moreover, 10 

unlike many other parts of the country that were intensively occupied by 

Māori, most land blocks did not go through the Native Land Court in the 

nineteenth century, and neither has the Tāmaki isthmus been the subject 

of a district inquiry by the Waitangi Tribunal. Compared with the usual 

situation, therefore, we have here less information about the occupation 15 

of the area by Māori in pre-contact times, and also about the effects of 

colonisation. 

We think that it would have been better if from the outset the Crown had 

recognised and acknowledged that the situation in Tāmaki Makaurau 

was and is complex. Apart from Peter Hodge, officers in the Office of 20 

Treaty Settlements appear not to have confronted the problems arising 

from cross-claimants. They certainly reassured their Minister that the 

situation was nothing out of the ordinary. We think that this tendency to 

understate the difficulties meant that it took too long for officers to 

properly address what is, in our estimation, a situation that is specific 25 

and challenging, both as to the many groups’ history and their 

contemporary manifestations.” [Emphasis added and footnotes omitted] 

36.  The Tribunal provided its high level summary of the process that led to 

the multi-iwi challenge: 

“In 2003, the Crown embarked upon Treaty settlement negotiations with 30 

Ngāti Whātua o Ōrākei about their Treaty grievances in Tāmaki 

Makaurau. Officers from the Office of Treaty Settlement set out on a 

process in the course of which they would form a strong relationship with 

Ngāti Whātua o Ōrākei. The relationship bore fruit. By mid-2006, an 
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agreement in principle was in place. We heard in evidence that this 

situation is to the satisfaction of the Crown, and to Ngāti Whātua o 

Ōrākei. But it was apparent to us, hearing the parties to this urgent 

inquiry, that in gaining a draft settlement with Ngāti Whātua o Ōrākei, the 

Crown lost something perhaps equally important: the trust and goodwill 5 

of the other tangata whenua groups in Tāmaki Makaurau. 

If the price of securing a deal with Ngāti Whātua o Ōrākei is to jeopardise 

other relationships – not only the relationship between the other tangata 

whenua groups and the Crown, but also those between the other tangata 

whenua groups and Ngāti Whātua o Ōrākei – then the price may well be 10 

too high. 

But perhaps the more compelling question is whether the price needed 

to be paid. Is it really impractical to suggest that it is possible to secure 

a settlement with one group without alienating its neighbours and 

relatives?” 15 

37.  As noted, one of the types of redress challenged in the Ngāti Whātua 

2006 AIP was the proposed exclusive vesting of maunga. The Tribunal’s 

report records: 

“Exclusive cultural redress 

We heard strong objections to the proposal to vest three maunga 20 

exclusively in Ngāti Whātua o Ōrākei. These objections were differently 

expressed. Some said directly that, contrary to the Crown’s assessment, 

Ngāti Whātua o Ōrākei does not have the ‘predominant interest’ in those 

iconic sites. Most asserted that the cultural significance of the maunga 

to all tangata whenua groups in Tāmaki Makaurau means that their 25 

vesting in Ngāti Whātua o Ōrākei exclusively would improperly elevate 

that group’s mana to the detriment of the other groups. Graeme 

Murdoch, for example, giving evidence for Te Kawerau ā Maki, said that 

while the Crown has a responsibility to settle well-founded Treaty claims: 

When it comes to actually meddling with mana and with current 30 

kaitiakitanga then it’s a much more dangerous thing and I think 

they need to have far greater knowledge in front of them to do 

that. I made the point that normally a judge in the Land Court or 

the Tribunal would do that. 
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The concerns really go to both process and outcome. This was evident 

in the arguments made by the Marutūāhu claimants. First, Paul Majurey 

contended that the proposal to vest the three maunga exclusively in 

Ngāti Whātua o Ōrākei is inconsistent with the Office of Treaty 

Settlements’ own policy statements. 5 

… 

Mr Majurey also put to Ms Houlbrooke the proposition that the Crown 

should take a ‘conservative, cautionary approach’ before conferring 

exclusive rights in maunga, because of the huge importance placed 

upon maunga by Māori and the Crown’s Treaty duty of active protection. 10 

She agreed. Mr Majurey then asked Ms Houlbrooke to comment on an 

extract from a Crown document. The extract expresses a fairly tentative 

view on the strength of Ngāti Whātua o Ōrākei’s interests in 

Maungawhau (Mount Eden) vis a vis those of Marutūāhu. It says, ‘On 

balance, Ngāti Whātua would appear to have the stronger historical 15 

interests in relation to Maungawhau’. 

Was this, Mr Majurey asked, the strongest statement in the documents 

about the predominance of Ngāti Whātua o Ōrākei’s interests in 

Maungawhau? Ms Houlbrooke could point to nothing stronger. 

Mr Majurey also challenged the Crown’s rationale for including 20 

Puketāpapa (Mount Roskill) in the exclusive cultural redress. He noted 

that this proposal was added to the agreement in principle belatedly, 

after the Cabinet Business Committee had approved the other two 

maunga as exclusive redress. The Committee’s Minute records that 

Mount Roskill would be transferred on the same basis as those maunga 25 

only ‘if this is required to reach a settlement with Ngāti Whātua o Ōrākei 

in the final discussion of settlement redress’. Mr Majurey submitted that 

if Mount Roskill: 

is truly a maunga with which Ngāti Whātua o Ōrākei has a 

predominant interest (a la the ‘OTS test’), then it would have been 30 

offered in a non-conditional manner (as occurred with 

Maungawhau and Maungakiekie).” 

[Emphasis added and footnotes omitted] 
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38. Another area of challenged redress was the proposed exclusive right of 

first refusal over surplus Crown properties in central Auckland. The 

nature of that redress was discussed by the Tribunal as follows: 

“Commercial redress does not denote exclusive cultural interests 

We noted earlier (‘Cultural concerns about exclusive commercial 5 

redress’, p 75) that Ms Houlbrooke emphasised that the sites in the Right 

of First Refusal Area were for commercial, not cultural, redress. Indeed, 

with regard to Ngāi Tai’s concerns about Ngāti Whātua o Ōrākei having 

a right of first refusal over the Auckland High Court site, she said to their 

counsel, Mr Warren, ‘you are conflating commercial and cultural 10 

redress’. She then explained that the Office of Treaty Settlements 

wanted to focus the commercial redress on Ngāti Whātua o Ōrākei’s 

‘area of particular interest’. Later, when asked by the Tribunal whether 

the proposed rights of first refusal on the North Shore similarly reflected 

Ngāti Whātua o Ōrākei’s particular interests there, Ms Houlbrooke 15 

provided this explanation: 

In relation to commercial redress it doesn’t have a direct link to 

cultural interests or cultural predominance. I think the RFR area 

was offered on the basis that it was sought and appropriate to 

include in order to settle Ngāti Whātua’s claims and that there was 20 

adequate commercial redress available to others. The fact that 

the RFR boundary is associated with those early land block 

boundaries is really a pragmatic one. You have to draw a 

boundary somewhere and so it was a useful guide to drawing that 

boundary but it wasn’t the determining factor in terms of providing 25 

a right of first refusal area. It is the core, central broadly, it is the 

core area of interest for Ngāti Whātua o Ōrākei but that RFR area 

does not denote an area of exclusive interest. In order to develop 

a redress package that is adequate to settle the claims of Ngāti 

Whātua o Ōrākei, as you know, in terms of commercial redress 30 

there is a quantum of 10 million dollars, there’s the RFR area and 

it was determined that it was appropriate to also provide some 

commercial redress over the Naval housing land, in order to build 

a credible package to settle Ngāti Whātua’s claims. It’s not, by 
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giving commercial redress on the North Shore, it’s not saying 

that’s an exclusive cultural area for Ngāti Whātua. [Emphasis 

added.]” 

We note the apparent inconsistency between the passages we have 

underlined above and the statement in the Red Book, quoted earlier, that 5 

a right of first refusal ‘is not usually available on designated properties 

where that property is in an area subject to unresolved overlapping 

interests between claimant groups.’” [Emphasis added and footnotes 

omitted] 

39.  In finding various Crown breaches of the Treaty principles, the Tribunal 10 

stated: 

“In training all its resources on Ngāti Whātua o Ōrākei alone, the Crown 

had insufficient regard for, or understanding of, the whanaungatanga of 

Ngāti Whātua o Ōrākei and the other tangata whenua groups in Tāmaki 

Makaurau. The importance of whanaungatanga relates to the guarantee 15 

of te tino rangatiratanga in article II. It emphasises the need for the 

Crown to: 

understand the relationships (arising both from whakapapa and from 

politics) between all the groups; 

act wherever possible to preserve amicable tribal relations; and 20 

act fairly and impartially towards all iwi, not giving an unfair advantage to 

one, especially in situations where inter-group rivalry is present. 

We add that, if the Crown were to continue down the path prefigured in 

the agreement in principle, this settlement would, we think, certainly 

create new grievances for the other tangata whenua groups. We adopt 25 

these words from the Tribunal’s Taranaki Report: 

the settlement of historical claims is not to pay off for the past, 

even were that possible, but to take those steps necessary to 

remove outstanding prejudice and prevent similar prejudice from 

arising; for the only practical settlement between peoples is one 30 

that achieves a reconciliation in fact. 

We think that, in focusing as it did on its relationship with Ngāti Whātua 

o Ōrākei, the Crown forgot that it has the same sort of obligation to all 

groups. If its well-intentioned conduct towards one creates further 
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grievances for others, then the process has gone awry. Instead of 

achieving reconciliation in fact, we are heading in the other direction.” 

40.  As to outcome, the Tribunal stated: 

“We thought long and hard about what to do about the situation that 

confronted us in Tāmaki Makaurau. Conceiving of a path forward has 5 

not been easy. We were faced with drivers that were very difficult to 

reconcile. On the one hand, we do not want to get in the way of the 

Crown settling with Ngāti Whātua o Ōrākei. It seems wrong to us that 

Ngāti Whātua o Ōrākei should suffer for the defects in the Crown’s 

process. Although, as regards the protection of the interests of other 10 

tangata whenua groups, Ngāti Whātua o Ōrākei probably made the 

Crown’s job of delivering a good process harder, ultimately it is the 

Crown’s process. It is the Crown’s responsibility to manage the self-

interest of a settling group so that the interests of other tangata whenua 

groups are not unfairly jeopardised.” 15 

41.  Ultimately, the Tribunal concluded: 

“The first step, unfortunately, is that this draft settlement really must be 

stopped in its tracks. 

This does not mean that the draft settlement with Ngāti Whātua o Ōrākei 

has no future. Rather, we see a scenario in which that draft settlement 20 

is held in abeyance while another draft settlement (or possibly draft 

settlements) with which it is intrinsically linked is negotiated. Once the 

Crown has negotiated a draft settlement with the other tangata whenua 

groups, they can all be looked at together so that the Crown can then 

work out with those groups: 25 

a proper recognition of cultural interests by way of redress relating to the 

sites located in the area covered by the draft settlement between Ngāti 

Whātua o Ōrākei and the Crown; and 

fair access to the commercial redress available.” [Footnote omitted] 

42.  The Ngāti Whātua Ōrākei evidence spends some time criticising the 30 

Tribunal’s Tāmaki report. This is surprising given Ngāti Whātua Ōrākei 

never challenged the report in the Waitangi Tribunal or courts. So, here 

we are some 13 years after the release of the report facing some kind of 
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back door challenge from Ngāti Whātua Ōrākei noting a number of key 

participants in that inquiry have passed away. 

43.  Some of the claims in the Ngāti Whātua Ōrākei evidence include: 

“141 So, what began as an urgent claim about the Crown’s settlement 

processes morphed into an existential inquiry into the nature and 5 

justification of Treaty settlements generally.” 

“143 …It also strikes me that the Tribunal’s approach unfairly fostered a 

sense of ‘us versus them’ between the iwi parties to the claim, rather 

than seeking to find the right answer in the circumstances.” 

“155 Ngāti Whātua Ōrākei was incredibly disappointed with the 10 

Tribunal’s report. We felt the report unfairly penalised Ngāti Whātua 

Ōrākei for progressing the settlement of its historical grievances with the 

Crown. The cross-claims into its heartland were particularly offensive, 

and without any justifiable historical or tikanga basis.” 

44.  I note: 15 

a. The Ngāti Whātua Ōrākei witness was not involved in the Tribunal’s 

inquiry. 

b. I was actively involved in the Tribunal’s inquiry, gave evidence and 

attended the hearing. 

c. Ngāti Whātua o Ōrākei were represented by senior counsel and 20 

produced the evidence it decided to call - from Mr Tibble and Professor 

Williams. 

d. Ngāti Whātua o Ōrākei were an active participant in the case 

management of the inquiry as can be seen in the Record of Inquiry. [JM 

3] 25 

e. Senior Counsel for the Crown and Ngāti Whātua o Ōrākei undertook 

cross-examination of the claimant witnesses. 

f. Senior Counsel for Ngāti Whātua o Ōrākei gave opening and closing 

legal submissions. 

g. Ngāti Whātua Ōrākei did not challenge the inquiry process on the 30 

basis of issues with natural justice or the Bill of Rights. 

45.  I note Dr Williams makes no reference to the Waitangi Tribunal’s Tāmaki 

Report in his evidence for Ngāti Whātua Ōrākei.22 This is unlike his 
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earlier evidence in this proceeding where Dr Williams criticised the 

Tāmaki Report.  

46.  In his present evidence, Dr Williams devotes over ten pages to a spirited 

defence of the Native land Court’s Ōrākei Block judgment,24 with one 

section headed “Procedural defence of the Ōrākei Decision”. 5 

47.  Dr Williams places great reliance for his opinions on the findings of the 

Native Land Court (Chief Judge Fenton presiding) in its 1868 judgment 

on the ~700 acre Ōrākei Block to support his argument of exclusive Ngāti 

Whātua Ōrākei customary interests over all of central Auckland. 

48.  It is the height of irony that Dr Williams is happy to criticise the Waitangi 10 

Tribunal which included the revered Professor Wharehuia Milroy while 

attempting a staunch defence of a court that has received overwhelming 

condemnation as well as widespread criticism of Judge Fenton 

(including from Dr Williams himself). For example, Dr Williams includes 

the following extracts in his 1999 book, Te Kooti Tango Whenua The 15 

Native Land Court 1864-1909 (Te Kooti Tango Whenua means the land-

taking court): 

“The Land Court was not really a judicial body distinctly separated from 

the executive power of the Crown.” 

“It seems clear that Fenton was also concerned with larger political 20 

questions in his judicial administration than inflating the Court’s status. 

Thus he refused to grant adjournments of hearings when he well knew 

that numerous people with customary entitlements were not present and 

were not available to give evidence in the Court: 

… 25 

Clearly Fenton was perfectly willing to use the discretions available to 

the judges to contribute to undermining the rangatiratanga of the 

Waikato hapu and others loyal to Kingitanga, who were at the time living 

under the protection of Tāwhiao beyond the aukati which was the border 

of what is still known as the King Country. The Land Court was playing 30 

its part in furthering government policy to break up the cohesion of 

Kingitanga and to open up the King Country to colonisation. 

On the other hand, Fenton and his fellow judges were entirely willing to 

use their judicial discretions to undermine the rangatiratanga of hapu 
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who had been consistently ‘loyal’ to the Crown, as well as to deliberately 

disadvantage Kingitanga ‘rebels in the bush’. [Footnote omitted] 

49.  Yet, Dr Williams now argues the Ōrākei judgment just happens to be the 

singular Native Land Court decision that was decided perfectly. 

50.  In its Tāmaki Report, the Waitangi Tribunal recorded its observations on 5 

the role played by Dr Williams in the Ngāti Whātua o Ōrakei negotiations 

as follows: 

“During the Ngāti Whātua o Ōrākei negotiations, the Ngāti Whātua o 

Ōrākei’s representatives on the historical working party were Sir Hugh 

Kawharu, Chairman of the Ngāti Whātua o Ōrākei Trust Board, and 10 

Professor David Williams, part-time historical and legal consultant to 

Ngāti Whātua o Ōrākei.” [Emphasis added] 

“The lack of information about the practices applied to assessing and 

reconciling differing views is of particular concern given that the Crown 

historians most closely involved with developing the agreed historical 15 

account were not senior. Both Emma Wethey and Jay Eden, Crown 

historians on the historical working party, are much younger, less 

experienced and less expert than both Sir Hugh Kawharu and Professor 

David Williams, the Ngāti Whātua o Ōrākei representatives on that body. 

In saying this, we mean no criticism of these young members of the 20 

Crown team whatsoever. Our focus is on the process. We look to 

methodology. For instance, did the evidence show that these staff 

members, although junior, were operating in an environment where they 

were guided and supported? Were there well-developed understandings 

within the Office about the principles to be applied where, for example, 25 

there were differing opinions of historians or other commentators about 

customary occupation? Were those understandings recorded 

anywhere? We saw no evidence of it. If there was direct supervision of 

the historical work, no one told us who supervised, and what they did. 

On the face of it, there appears simply to have been reliance on the work 30 

and judgement of historians who were much less experienced than their 

counterparts in the Ngāti Whātua o Ōrākei team.” [Emphasis added] 

51.   Ultimately, The Tribunal was not persuaded by the evidence of Professor  

Williams. 



2431 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

52.  There is of course nothing wrong with Dr Williams continuing over the 

years to be an advocate for Ngāti Whātua Ōrākei. His close associations 

with the tribe are well known. 

53.  One final comment on the Tāmaki Inquiry. While I have not read through 

every document or recently listened to all the tapes from the hearing, my 5 

recollection is that I do not recall any representative of Ngāti Whātua 

Ōrākei claiming a veto or exclusive mana whenua/ahi kā over the “2006 

RFR Area.” 

54.  Indeed, as reflected in the Tāmaki Report: 

“The Crown has acknowledged that the Right of First Refusal Area is not 10 

one in which Ngati Whatua o Orakei has exclusive interests. As Ms 

Houlbrooke said of the Right of First Refusal Area: ‘it is the core area of 

interest for Ngati Whatua o Orakei but . . . does not denote an area of 

exclusive interest.’” [Footnote omitted] 

55.  It is to be remembered the “2006 RFR Area” excluded four areas where 15 

land had been transferred to other tribes. 

56.  The Tribunal rehearsed the Crown’s position on offering exclusive 

cultural redress to Ngāti Whātua Ōrākei: 

“The nub of the Crown’s argument with respect to exclusive cultural 

redress was that its offer to Ngāti Whātua o Ōrākei is fair because: 20 

as regards the three maunga offered as exclusive redress, Ngāti Whātua 

o Ōrākei interests were predominant in the years around 1840; 

offering Ngāti Whātua o Ōrākei exclusive interests in three maunga is a 

fair share, as it leaves capacity to offer to other tangata whenua groups 

both exclusive and non-exclusive redress in other maunga; and 25 

the other tangata whenua groups connect to important cultural sites 

outside Tāmaki Makaurau, whereas Ngāti Whātua o Ōrākei’s interests 

are concentrated in Tāmaki Makaurau, so it is fair to give Ngāti Whātua 

o Ōrākei particular recognition in iconic sites there. 

Ms Houlbrooke said in evidence that the Crown needs to be conservative 30 

in its approach to maunga as redress because of the great importance 

placed by Māori upon maunga. The Office of Treaty Settlements was 

conservative: Ngāti Whātua o Ōrākei originally sought exclusive cultural 

redress in relation to nine sites but the two sites of highest priority for 
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Ngāti Whātua o Ōrākei were Maungakiekie and Maungawhau.” 

[Footnote omitted] 

57.  The Tribunal’s assessment of such claims was critical and direct: 

“The use of ‘predominance of interests’ as a basis for giving exclusive 

rights in cultural sites to one group – even when other groups have 5 

demonstrable interests that have not been properly investigated – is a 

Pākehā notion that has no place in Treaty settlements. Where there are 

layers of interests in a site, all the layers are valid. They derive from 

centuries of complex interaction with the whenua, and give all the groups 

with connections mana in the site. For an external agency like The Office 10 

of Treaty Settlements to determine that the interests of only one group 

should be recognised, and the others put to one side, runs counter to 

every aspect of tikanga we can think of. It fails to recognise the cultural 

resonance of iconic sites, and the absolute imperative of talking to 

people directly about what is going on when allocation of exclusive rights 15 

in maunga is in contemplation (see ch 2, ‘Coming to grips with the 

customary interests in Tāmaki Makaurau’; ch 3, ‘What do the applicants 

object to? : Exclusive cultural redress’).” 

C. 2009 GRAHAM REPORT 

58.  The Court of Appeal decision in this proceeding observed: 20 

“[13] Receipt of the Tribunal’s report caused the Crown to pause in its 

negotiations with Ngāti Whātua Ōrākei. In March 2009, the Minister for 

Treaty of Waitangi Negotiations asked the Right Honourable Sir Douglas 

Graham to act as a facilitator for the purpose of furthering discussions 

with all of the interested parties. His involvement was accepted by all. 25 

He embarked on a series of meetings with the relevant iwi and hapū over 

a period of weeks.” 

59.  The report of Rt Hon Sir Douglas Graham to the Minister for Treaty 

Negotiations of 24 June 2009 (“Graham Report”) was endorsed by 

Cabinet. 30 

60.  The report was personally delivered by Sir Douglas, accompanied by 

Crown officials, at Alexandra Racecourse, Greenlane on 24 June 2009. 

61.  The Graham Report proposed a way forward for Treaty settlements in 

the overlapping regions (tribal interests wise) of Tāmaki Makaurau, 
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Hauraki and Kaipara (including Mahurangi). It contained the broad 

outline of initial Crown offers to settle each of the iwi Treaty claims as a 

starting point for negotiations with those tribes having customary 

interests in each region. 

62.  In relation to Tāmaki, this included: 5 

a. The transfer to, and co-governance of specified Tūpuna Maunga by, 

the iwi of Tāmaki. 

b. The grant of a right of first refusal (“RFR”) over surplus Crown 

properties across a large part of the Auckland region to the iwi of Tāmaki. 

c. Proposals for iwi-specific financial redress for the various iwi of Tāmaki 10 

in relation to breaches of their Treaty and customary rights in Tāmaki 

(including central Auckland). 

d. Proposals for iwi-specific cultural redress, such as the return of waahi 

tapu, for the iwi of Tāmaki. 

63.  The Graham Report also observed that if the Ngāti Whātua o Ōrākei 15 

negotiations were not to go back to square one and other iwi negotiations 

in Tāmaki were to proceed, it would be necessary to remove those 

elements of the 2006 AIP which were a proxy for exclusive Ngāti Whātua 

rights to parts of Tāmaki (being the Tūpuna Maunga vestings and central 

Auckland RFR) and which proposals were rejected by the Waitangi 20 

Tribunal. 

D. 2010 NGĀTI WHĀTUA O ŌRĀKEI SUPPLEMENTARY 

AGREEMENT TO 2006 AIP 

64.  The Court of Appeal decision in this proceeding observed: 

“[18] Also on 12 February 2010, Ngāti Whātua o Ōrākei Māori Trust 25 

Board and the Crown entered into what was referred to as a 

“Supplementary Agreement to the Agreement In Principle for the 

Settlement of the Historical Claims Of Ngāti Whātua o Ōrākei”. Among 

the recitals to the Supplementary Agreement was recognition of a 

process of discussion that had taken place with other iwi and hapū 30 

groups claiming interests in the Auckland area, including the discussions 

that had been facilitated by Sir Douglas Graham. The purpose of the 

Supplementary Agreement was to record how the AIP could be modified 
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to enable negotiations to be concluded through a deed of settlement and 

appropriate legislation to be passed by Parliament 

[19] The Supplementary Agreement proceeded by way of making 

deletions from and insertions to the AIP. Relevantly for present 

purposes, the Supplementary Agreement deleted the provisions of the 5 

AIP dealing with the RFR land. The explanation was that: “Clauses 20–

29 of the Ngā Mana Whenua o Tāmaki Makaurau — Crown Framework 

Agreement provide redress relating to the Right of First Refusal (RFR) 

redress.”” 

65.  Relevant provisions in the supplementary agreement to the 2006 AIP 10 

included the following clauses: 

a. 2 - deletes exclusive Tūpuna Maunga transfers from the Ngāti Whātua 

o Ōrākei 2006 AIP (clause 15). 

b. 13 – deletes exclusive RFR regime from the Ngāti Whātua o Ōrākei 

2006 AIP (clauses 38-39). 15 

c. 14 – notes clauses 20–29 of the Tāmaki Collective Framework 

Agreement providing redress relating to the RFR regime. 

d. 17 – deletes the exclusive RFR map from the Ngāti Whātua o Ōrākei 

2006 AIP (Attachment H). 

E. 2011 NGĀTI WHĀTUA ŌRĀKEI DEED OF SETTLEMENT 20 

66.  The Court of Appeal decision in this proceeding observed: 

“[20] On 5 November 2011, the Crown and Ngāti Whātua Ōrākei 

(together with Ngāti Whātua Ōrākei Trustee Ltd) entered into a Deed of 

Settlement of Historical Claims (the NWDS), which reflected extensive 

negotiations that followed the Supplementary Agreement.” 25 

“[26] Clause 4.6 noted that the settlement legislation would be the means 

by which Ngāti Whātua Ōrākei’s historical claims would be settled. In cl 

4.8, the parties acknowledged and agreed that the Deed did not provide 

for particular cultural and commercial redress that is to be provided 

through the “Tāmaki Makauru collective deed”.10 Clause 4.8.4 30 

described the commercial redress referred to as “the participation of 

Ngāti Whātua Ōrākei in a right of first refusal over land in Tāmaki 

Makaurau for a period of 170 years from the date on which the right 

becomes operative”. 
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[27] As to the Tāmaki Makaurau collective deed, cl 4.9 said: 

Ngāti Whātua Ōrākei and the Crown acknowledge and agree that 

the development of the redress, referred to in cl 4.8, under the 

Tāmaki Makaurau collective deed will be in accordance with the 

provisions of a Framework Agreement dated 12 February 2010 5 

between Ngā Mana Whenua o Tāmaki Makaurau and the Crown. 

[28] Further, cl 4.13 contained an acknowledgement by the Crown that 

even though the historical claims were settled by the NWDS and the 

settlement legislation: 

4.13.1 Ngāti Whātua Ōrākei will not have received full redress 10 

until Ngāti Whātua Ōrākei enters into an arrangement with the 

Crown, either through the Tāmaki Makaurau collective deed or 

otherwise, providing: 

(a) redress in relation to maunga, motu and harbours; and 

(b) a right of first refusal over land owned by the Crown in the 15 

primary area of interest; and” 

67.  The Ngāti Whātua Ōrākei deed of settlement did not contain the 

proposed 2006 RFR map nor RFR over Crown land. Consequently, the 

2006 AIP was superseded in that respect and never had any legal effect. 

68.  I also note that various Crown properties were transferred to Ngāti 20 

Whātua o Ōrākei under their deed that would otherwise have been 

covered by the Tāmaki Collective RFR. 

69.  In recognition of the fact that the Ngāti Whātua Ōrākei Deed (and Ngā 

Mana Whenua o Tāmaki Makaurau Collective Redress Deed) left scope 

for the claims of other iwi to be recognised through iwi-specific redress, 25 

other iwi of Tāmaki either did not oppose or supported the Ngāti Whātua 

Ōrākei deed. 

70.  For example, I was in attendance with others to support Ngāti Whātua 

Ōrākei at a public meeting in Narrowneck on 30 March 2012 where some 

local concerns about the transfer of land to Ngāti Whātua Ōrākei were 30 

addressed by the Minister for Treaty of Waitangi Negotiations. I also 

attended the select committee hearing at Ōrākei Marae to speak in 

support of Ngāti Whātua o Ōrākei. 
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71.  This was not because they are “mana whenua” of the North Shore (in 

the exclusive sense argued for by Ngāti Whātua Ōrākei) – they are not, 

all the Marutūāhu Iwi are recognised as having customary interests 

there. And, it was not because Treaty settlements confer “mana” on a 

tribe – they do not. All iwi who undertake Treaty negotiations know it is 5 

fundamental Crown policy that Treaty settlements do not confer mana. 

Rather, our support was because of a comity between iwi of the Tāmaki 

Collective who had worked together for years to achieve settlement of 

the Crown’s breaches of the Treaty which is a soul destroying process. 

Ultimately, Ngāti Whātua Ōrākei had achieved a settlement with the 10 

Crown and it is important in our constitutional conventions for Parliament 

to legislate Treaty settlements. 

72.  I believed that other tribes would support us when our turn came to settle 

and that has been the case among all other iwi of the Tāmaki Collective, 

except Ngāti Whātua Ōrākei. 15 

73.  For completeness, the Māori Affairs Committee issued a report on the 

Ngāti Whātua Ōrākei Claims Settlement Bill (25 July 2012) which 

addressed an issues over redress being provided as cultural rather than 

commercial redress: 

“Commercial redress 20 

We are aware of concern about the land being offered as commercial 

rather than “cultural” redress. We understand that Ngāti Whātua Ōrākei 

had no desire to acquire the site as a recreational reserve, and its 

commercial value is fundamental to the settlement redress as 

negotiated. If the trustees purchase the site, the iwi may develop it after 25 

the New Zealand Defence Force vacates it. It could also be developed 

by the New Zealand Defence Force if it retains ownership. Ngāti Whātua 

Ōrākei would be subject to the same regulatory constraints on 

commercial development as any other developer.” 

VI. TĀMAKI COLLECTIVE SETTLEMENT 30 

A. TĀMAKI COLLECTIVE 

74.  In July 2009, the Tāmaki Collective of iwi, known as Ngā Mana Whenua 

o Tāmaki Makaurau, was formed to negotiate with the Crown. 

75.  The 13 iwi/hapū of the Tāmaki Collective comprise: 
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i. Ngāi Tai ki Tāmaki. 

ii. Ngāti Maru. 

iii. Ngāti Pāoa. 

iv. Ngāti Tamaoho. 

v. Ngāti Tamaterā. 5 

vi. Ngāti Te Ata. 

vii. Ngāti Whanaunga. 

viii. Ngāti Whātua o Kaipara. 

ix. Ngāti Whātua o Ōrākei. 

x. Te Ākitai Waiohua. 10 

xi. Te Kawerau ā Maki. 

xii. Te Patukirikri. 

xiii. Te Rūnanga o Ngāti Whātua. 

76.  Each of the above highlighted iwi are also iwi of the Marutūāhu 

Collective. 15 

77.  In parallel with the collective negotiations, each of the iwi negotiated the 

settlement of their iwi-specific Treaty claims to Tāmaki. These iwi-

specific negotiations were to ensure appropriate recognition of individual 

iwi customary interests in Tāmaki and were not in any sense 

geographically constrained. 20 

B. NEGOTIATIONS PROGRESS OVERVIEW (2009-2012) 

78.  The preamble to the Ngā Mana Whenua o Tāmaki Makaurau Collective 

Redress Act 2014 provides a high level summary of the settlement 

context and progress of the Tāmaki Collective negotiations between 

2009-2012: 25 

“Preamble 

(1) The iwi and hapū constituting the collective known as Ngā Mana 

Whenua o Tāmaki Makaurau have claims to Tāmaki Makaurau based 

on historical breaches of the Treaty of Waitangi (Te Tiriti o Waitangi) by 

the Crown: 30 

(2) Settlement of these claims is progressing through negotiations 

between the Crown and each individual iwi and hapū: 

(3) At the same time, the Crown has been negotiating other redress with 

Ngā Mana Whenua o Tāmaki Makaurau— 
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(a) that relates to certain maunga, motu, and lands of Tāmaki Makaurau; 

and 

(b) in respect of which all the iwi and hapū have interests; and 

(c) in respect of which all the iwi and hapū will share: 

(4) The maunga and motu are taonga in relation to which the iwi and 5 

hapū have always— 

(a) maintained a unique relationship; and 

(b) honoured their intergenerational role as kaitiaki: 

(5) The negotiations between the Crown and Ngā Mana Whenua o 

Tāmaki Makaurau began in July 2009: 10 

(6) On 12 February 2010, the Crown and Ngā Mana Whenua o Tāmaki 

Makaurau signed a Framework Agreement: 

(7) On 5 November 2011, the Crown and Ngā Mana Whenua o Tāmaki 

Makaurau signed a Record of Agreement: 

(8) On 7 June 2012, the Crown and Ngā Mana Whenua o Tāmaki 15 

Makaurau initialled a deed encapsulating the agreed redress arising 

from the Framework Agreement and the Record of Agreement: 

(9) On 8 September 2012, representatives of the Crown and Ngā Mana 

Whenua o Tāmaki Makaurau signed the deed:” 

C. 2010 TĀMAKI COLLECTIVE FRAMEWORK AGREEMENT 20 

79.  The first settlement negotiations milestone achieved by the Tāmaki 

Collective was the Framework Agreement signed on 12 February 2010. 

80.  The agreement was signed at Old Government House-Auckland 

University, and I am one of the signatories to that agreement. 

81.  Clause 2 of the Framework Agreement states: 25 

“Ngā Mana Whenua o Tāmaki Makaurau 

2. The iwi/hapū members of Ngā Mana Whenua o Tāmaki Makaurau (or 

other name chosen by the iwi/hapu) recognise they each have legitimate 

spiritual, ancestral, cultural, customary and historical interests within 

Tāmaki Makaurau.” 30 

D. 2011 TĀMAKI COLLECTIVE RECORD OF AGREEMENT 

82.  The second negotiations milestone achieved by the Tāmaki Collective 

was the Record of Agreement signed on 12 February 2010. 
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83.  The agreement was signed at Villa Maria- Mangere, and I am one of the 

signatories to that agreement. 

E. 2012 TĀMAKI COLLECTIVE REDRESS DEED (INITIALLED DEED) 

84.  The third negotiations milestone achieved by the Tāmaki Collective was 

the Ngā Mana Whenua o Tāmaki Makaurau Collective Redress Deed 5 

initialled on 7 June 2012. 

85.  The Deed was initialled ‘on the papers’ (that is, without any formal hui or 

ceremony which is relatively common with Treaty settlements). I am one 

of the signatories to that initialled Deed. 

F. 2012 TĀMAKI COLLECTIVE REDRESS DEED RATIFICATION 10 

86.  Following initialling of the Ngā Mana Whenua o Tāmaki Makaurau 

Collective Redress Deed, the Tāmaki Collective undertook a ratification 

process as is required by the Crown for all Treaty settlements. 

87.  Key elements of the ratification process involved: 

a. Public notification (30 June 2012) providing details on the voting and 15 

information hui process. [JM 4] 

b. Every registered adult member of each of the 13 iwi/hapū of the 

Tāmaki 

Collective received a voting pack with: 

i. a voting paper (and stamped envelope). [JM 5] 20 

ii. a copy of the public notice, including the voting resolutions and 

information hui programme. 

iii. an information booklet. [JM 6] 

A number of the tribes of the Collective also arranged for their own 

papers to be inserted in the voting packs, including Ngāti Whātua Ōrākei. 25 

[JM 7] 

c. The voting period ran from 2 July – 10 August 2012. 

d. Six information hui were held between 16-20 July 2012 at venues in 

Auckland, Thames, Hamilton and Wellington. 

e. The information hui were co-chaired by Tame Te Rangi and Warahi 30 

Paki (negotiators for the Ngāti Whātua Rūnanga and Ngāti Tamaoho 

respectively), and each hui included a presentation on the proposed 

Tāmaki Collective settlement and an open period for questions and 

answers. 
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f. Crown observers attended each hui and provided independent hui 

reports to the Office of Treaty Settlements (now Te Arawhiti) and Te Puni 

Kōkiri. 

g. Representatives from each of the 13 iwi/hapū of the Collective, 

including Ngāti Whātua Ōrākei, attended each information hui. 5 

88.  I note all of the above Tāmaki Collective documents were approved by 

the Collective. 

89.  All of the information hui ran in a positive manner and were well received 

by the Tāmaki Collective claimant community. 

90.  The Ngā Mana Whenua o Tāmaki Makaurau Collective Redress Deed 10 

records the strong support by the iwi/hapū for the initialled deed via the 

public ratification process: 

“1.6 Ngā Mana Whenua o Tāmaki Makaurau have, since the initialling of 

the collective deed, by a majority of – 

1.6.1 the percentage for each iwi and hapū specified next to the iwi / 15 

hapū below, ratified this deed and approved its signing on their behalf by 

the mandated signatories; and 

1.6.2 the percentage for each iwi and hapū specified next to the iwi / 

hapū below, approved the collective governance entities receiving the 

redress: 20 
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91.  On 5 September 2012, the Minister of Māori Affairs and Minister for 

Treaty of Waitangi Negotiations wrote to the Tāmaki Collective advising: 

“We are pleased to inform you that we consider the overall results 

demonstrate sufficient support from the Tāmaki Collective claimant 

community for the Collective Deed to be signed and the Post-Settlement 5 

Governance Entities to be established to receive and manage the 

redress.” 

G. 2012 TĀMAKI COLLECTIVE REDRESS DEED (SIGNED DEED) 

92.  The fourth and final collective negotiations milestone was the Ngā Mana 

Whenua o Tāmaki Makaurau Collective Redress Deed signing at 10 

Auckland Museum – Pukekawa Maunga on 8 September 2012. 

93.  I am one of the signatories to that Deed. 

94.  A large contingent of the Tāmaki Collective claimant community, 

including negotiators (and Ngāti Whātua Ōrākei negotiators), attended 

the signing ceremony and celebrated together following its signing at 15 

Pukekawa Maunga. 

H. 2014 TĀMAKI COLLECTIVE REDRESS LEGISLATION 

95.  The Parliamentary progress of the Ngā Mana Whenua o Tāmaki 

Makaurau Collective Redress Bill was as follows: 

a. 2 July 2013 - Introduction. 20 

b. 31 July 2013 – First Reading. 

c. 19 December 2013 - Reported from the Māori Affairs Select 

Committee. 

d. 12 March 2014 – Second Reading. 

e. 18 June 2014 - Reported from the Committee of the whole House. 25 

f. 23 July 2014 - Third Reading. 

g. 31 July 2014 – Royal Assent. 

96.  A large contingent of the Tāmaki Collective claimant community, 

including negotiators (and Ngāti Whātua Ōrākei negotiators), attended 

the Third Reading of the Bill and celebrated together following its 30 

passage at a great hakari at Parliament. 

I. TĀMAKI COLLECTIVE SETTLEMENT FEATURES 

i. Tūpuna Maunga 
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97.  In relation to the transfer of the 14 Tūpuna Maunga to the iwi/hapū of the 

Tāmaki Collective, clause 2.1 of the Collective Deed states: 

“2.1 The Tāmaki Makaurau collective legislation will vest in the trustee 

on the effective date the fee simple estate in each of the following 

maunga as a reserve with the classification appearing next to the name 5 

of the maunga:” 

98.  The Tūpuna Maunga listed in the Collective Deed comprise: 

i. Matukutūruru. 

ii. Maungakiekie / One Tree Hill. 

iii. Maungarei / Mount Wellington. 10 

iv. Maungauika. 

v. Maungawhau / Mount Eden. 

vi. Mt Albert. 

vii. Mt Roskill. 

viii. Mt St John. 15 

ix. Ōhinerau / Mount Hobson. 

x. Ōhuiarangi / Pigeon Mountain. 

xi. Ōtāhuhu / Mount Richmond. 

xii. Rarotonga / Mount Smart. 

xiii. Takarunga / Mount Victoria. 20 

xiv. Te Tātua-a-Riukiuta. 

99.  Of these Maunga, the following are shown in the [JM 12] map: 

a. Maungakiekie / One Tree Hill. 

b. Maungawhau / Mount Eden. 

c. Mt Albert. 25 

d. Mt Roskill. 

Page 22 of 48 

McEnteer Evidence 

e. Mt St John. 

f. Ōhinerau / Mount Hobson. 30 

g. Rarotonga / Mount Smart. 

h. Te Tātua-a-Riukiuta / Big King. 
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100.  An important element of the collective Maunga redress is set out in 

clause 2.3 of the Ngā Mana Whenua o Tāmaki Makaurau Collective 

Redress Deed: 

“2.3 The Tāmaki Makaurau collective legislation will, on the terms 

provided by section 43 of the draft bill, direct the Registrar-General to 5 

record on any computer freehold register for each maunga that the iwi 

and hapū of Ngā Mana Whenua o Tāmaki Makaurau specified for that 

maunga in table 1 of part 3 of the property redress schedule have 

spiritual, ancestral, cultural, customary and historical interests in the 

maunga.” [Emphasis added] 10 

101.  The Property Redress Schedule to the Collective Deed contains the 

tables referred to in clause 2.3 for the Maunga located in central 

Auckland as follows: 
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102.  This table shows the inclusion of the various Marutūāhu Iwi (and other 

iwi) for the relevant Tūpuna Maunga, as agreed by all 13 iwi/hapū of the 

Tāmaki Collective. 

103.  Under the Ngā Mana Whenua o Tāmaki Makaurau Collective Redress 5 

Act 2014, each of the Maunga were transferred in 2014 to the Tūpuna 

Taonga o Tāmaki Makaurau Trust, the cultural redress post-settlement 

governance entity for the Tāmaki Collective. There are six directors on 
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the Tūpuna Taonga Trust trustee company – two each from the three 

Tāmaki Collective Rōpū (Marutūāhu, Ngāti Whātua and Waiohua-

Tāmaki). 

104.  Karen Wilson of the Waiohua-Tāmaki Rōpū has chaired the Tūpuna 

Taonga Trust since its establishment in 2014. 5 

105.  Ngāti Whātua Ōrākei were aware of and supported all of these 

arrangements. 

106.  The Ngā Mana Whenua o Tāmaki Makaurau Collective Redress Deed 

and legislation also established the co-governance statutory authority to 

administer and manage the Tūpuna Maunga (“Tūpuna Maunga 10 

Authority”). The Authority is comprised of six representatives from 

Auckland Council, and six from the Tāmaki Collective - two each from 

the three Rōpū (Marutūāhu, Ngāti Whātua and Waiohua-Tāmak). 

107.  Paul Majurey of the Marutūāhu Rōpū has chaired the Tūpuna Maunga 

Authority since its establishment in 2014. 15 

ii. Waitematā and Manukau 

108.  Section 10 of the Ngā Mana Whenua o Tāmaki Makaurau Collective 

Redress Deed records that further redress would be negotiated for the 

Waitematā and Manukau harbours as follows: 

“10. WAITEMATĀ AND MANUKAU HARBOURS 20 

10.1 Ngā Mana Whenua o Tāmaki Makaurau and the Crown 

acknowledge and agree that – 

10.1.1 the Waitematā and Manukau harbours are of extremely high 

spiritual, ancestral, cultural, customary and historical importance to Ngā 

Mana Whenua o Tāmaki Makaurau; and 25 

10.1.2 this deed does not – 

(a) provide for cultural redress in relation to those harbours, as that is to 

be developed in separate negotiations between the Crown and Ngā 

Mana Whenua o Tāmaki Makaurau; nor 

(b) prevent the development of cultural redress in relation to these 30 

harbours in those negotiations.” 

109.  Ngāti Whātua Ōrākei were aware of and supported these arrangements. 

iii. RFR 
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110.  Clauses 6.1 – 6.2 of the Ngā Mana Whenua o Tāmaki Makaurau 

Collective Redress Deed provide for a 172 year RFR over specified 

Crown and Crown Entity properties to the iwi/hapū of the Tāmaki 

Collective in relation to the following area: 

  5 

111.  I discuss below the operation of the RFR regime. 

iv. Protection of Iwi-Specific settlements 

112.  At the time of the signing of the Ngā Mana Whenua o Tāmaki Makaurau 

Collective Redress Deed in 2012, the great majority of the iwi/hapū of 

the collective had not yet concluded their Treaty settlements. This meant 10 

there could have been a conflict between the operation of the collective 

RFR and ability of the Crown to transfer Crown land covered by the RFR 

as part of the iwi-specific Treaty settlements. 

113.  To avoid that potential conflict and enable subsequent iwi-specifc Treaty 
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settlements to occur, the following clauses were agreed by the 13 tribes 

of the Tāmaki Collective and the Crown, and included in the Collective 

Deed: 

“LAND REQUIRED FOR COMPREHENSIVE SETTLEMENTS 

6.3 The iwi and hapū of Ngā Mana Whenua o Tāmaki Makaurau record 5 

their agreement that the RFR is not to apply to any land (including a 

cultural redress property or land used for financial and commercial 

redress) that is required for the settling of historical claims under the 

Treaty of Waitangi, being those relating to acts or omissions of the Crown 

before 21 September 1991. 10 

6.4 To give effect to that agreement, the Tāmaki Makaurau collective 

legislation will, as provided by section 119 of the draft bill, provide for the 

removal of any land required for another Treaty settlement.” 

114.  This settlement provision is contained in section 120 of the Ngā Mana 

Whenua o Tāmaki Makaurau Collective Redress Act 2014: 15 

“120 Land required for another Treaty settlement ceasing to be RFR land 

(1) The Minister for Treaty of Waitangi Negotiations must, for RFR land 

required for another Treaty settlement, give notice to both the RFR 

landowner and the Limited Partnership that the land ceases to be RFR 

land. 20 

(2) The notice may be given at any time before a contract is formed under 

section 127 for the disposal of the land. 

(3) In this section, RFR land required for another Treaty settlement 

means RFR land that is to be vested or transferred as part of the settling 

of historical claims under the Treaty of Waitangi, being the historical 25 

claims relating to acts or omissions of the Crown before 21 September 

1992.” 

VII. TĀMAKI COLLECTIVE – RFR REGIME AND HOUSING 

PROTOCOL 

A. RFR REGIME 30 

115.  As noted, the Ngā Mana Whenua o Tāmaki Makaurau Collective 

Redress Deed provides a right of first refusal in favour of the Tāmaki 

Collective over specified Crown and Crown Entity properties located 

within the area shown at paragraph110 above. 
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116.  The Ngāti Whātua Ōrākei evidence provides the following summary of 

the RFR regime: 

“208 The Tāmaki Collective RFR works by: 

208.1 For acquisitions of assets worth $5,000,000, the Collective 

exercises the RFR; and 5 

208.2 For acquisitions of assets worth less than $5,000,000, individual 

groups in the Collective can exercise the RFR. Which individual group is 

given the option to exercise the RFR is determined through a “carousel” 

process where each group takes turns. Where a group is first on the 

“carousel” but does not want to purchase the property, the other group 10 

next in line are given that opportunity. 

209  The “carousel” is made up of three limited partnerships, which represent 

the three broad groupings of the Tamaki Collective members: 

209.1 Ngāti Whātua Ropu Limited Partnership; 

209.2 Marutūāhu Ropu Limited Partnership; and 15 

209.3 Waiohua-Tamaki Ropu Limited Partnership.” 

117.  This summary is generally accurate insofar as it goes. There are some 

relevant additional matters to note. 

118.  First, the Whenua Haumi Roroa Limited Partnership (“WHR LP”) is the 

Tāmaki Collective commercial post-settlement governance entity that 20 

operates the RFR regime on behalf of the Tāmaki Collective. There are 

six directors on the WHR LP general partner company (“GP”) – two each 

from the three Tāmaki Collective Rōpū (Marutūāhu, Ngāti Whātua and 

Waiohua-Tāmaki). 

119.  I have chaired the WHR LP GP since its establishment in 2014. 25 

120.  Second, the RFR regime was agreed by the Tāmaki Collective to be 

“non-mana whenua redress”. By that I mean, the Rōpū RFR selections 

operate strictly in accordance with the WHR LP Agreement and Ngā 

Mana Whenua o Tāmaki Makaurau Collective Redress Deed and Act. In 

essence, the RFR opportunities occur in respect of surplus Crown 30 

properties wherever located within the Collective RFR area, and 

depending on where the Rōpū sits in the carousel queue (for < $5m 

properties). Consequently, RFR property selection rights are not based 

on mana whenua having a veto or first selection of an RFR property. 
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121.  This matter came up for discussion a number of times during the Tāmaki 

Collective negotiations and different models were prooposd, including 

various mana whenua models. However, on each occasion the 

Collective agreed with the RFR regime that was enshrined in the WHR 

LP Agreement and Ngā Mana Whenua o Tāmaki Makaurau Collective 5 

Redress Deed and Act. 

122.  Since commencement of the RFR regime: 

a. A total of 49 Crown properties offered pursuant to the RFF regime are 

located in the “Claimed Lands” area as shown in the attached map, 

seven of which were purchased by the relevant Rōpū. [JM 8] 10 

b. Crown properties have been purchased pursuant to the RFR regime 

by each of the three Rōpū (including the Ngati Whatua Rōpū), that are 

located inside and outside the “Claimed Lands” area. 

B. HOUSING PROTOCOL 

123.  In addition to the Tāmaki Collective RFR regime redress, the Ngā Mana 15 

Whenua o Tāmaki Makaurau Collective Redress Deed includes the 

Department of Building and Housing Protocol (“Housing Protocol”). 

124. Clause 7.1 of the Housing Protocol provides: 

“7.1 If the Crown intends to: 

7.1.1 develop land it owns that is subject to the RFR to achieve, or assist 20 

in achieving, the Crown’s social objectives in relation to housing or 

services related to housing; and 

7.1.2 involve a party other than the Crown (including a private buyer or 

Crown body) in that development, the Department shall first provide the 

limited partnership the opportunity to be the developer, subject to 25 

meeting the intended Crown social objectives in relation to housing or 

services related to housing, and on such terms as might be offered to 

the private sector.” 

125.  The Housing Protocol was administered first by the Ministry of Business, 

Innovation and Employment, and is now administered by the Ministry of 30 

Housing and Urban Development (“MHUD”). 

126.  Unlike the RFR regime, no internal agreements on the application of the 

Housing Protocol were made prior to the Collective arrangements being 
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completed in the Collective Deed and Legislation. Under the Collective 

Deed, all Housing Protocol redress is to be provided to the Collective. 

127.  In August 2015, the Tāmaki Collective and Crown entered into the Mahi 

Ngātahi Agreement (“Mahi Ngātahi”) which sits alongside the Housing 

Protocol. [JM 9] 5 

128.  One of the outcomes of the Housing Protocol/ Mahi Ngātahi is provision 

for when the Crown offers housing development opportunities to the 

Tāmaki Collective. The Collective also agreed an internal carousel 

regime for the operation of the housing development opportunities. 

129.  The Housing Protocol/ Mahi Ngātahi regime generally operates as 10 

follows: 

a. MHUD offers a Crown property to the Tāmaki Collective via the WHR 

LP GP. 

b. WHR LP GP gives notice of the housing development opportunity to 

the relevant Rōpū in accordance with the agreed carousel order. 15 

c. The relevant Rōpū either accepts the offer, or if not the opportunity 

passes to the next Rōpū in the sequence and so on. 

d. Where an offer is accepted, the Crown and the relevant Rōpū follow 

a process that concludes with a development agreement providing for 

the sale of the Crown RFR land to the Rōpū containing specified housing 20 

deliverables and new homes are delivered in accordance with the 

agreement. 

130.  Since commencement of the Housing Protocol / Mahi Ngātahi regime: 

a. A total of five Crown RFR properties offered pursuant to the Housing 

Protocol / Mahi Ngātahi regime are located in the “Claimed Lands” area 25 

as shown in the attached map, three of which have thus far been 

purchased by the relevant Rōpū. [JM 10] 

b. The Marutūāhu Rōpū and Waiohua-Tāmaki Rōpū have each 

purchased and developed Crown RFR properties pursuant to the 

Housing Protocol / Mahi Ngātahi regime that are located in the “Claimed 30 

Lands” area. To date, this has delivered 335 new homes in the “Claimed 

Lands” area. 

c. Crown RFR properties have also been offered pursuant to the Housing 
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Protocol / Mahi Ngātahi regime that are located outside the “Claimed 

Lands” area. 

d. The Ngati Whatua Rōpū has purchased and developed a Crown 

property pursuant to the Housing Protocol / Mahi Ngātahi regime that is 

located outside the “Claimed Lands” area. 5 

VIII. NGĀTI WHĀTUA ŌRAKEI REVISIONSIM 

131.  I attended the Tāmaki Collective Treaty settlement negotiations hui from 

2010 through 2012 (as well as the hui in 2012–2014 to the time of the 

Ngā Mana Whenua o Tāmaki Makaurau Collective Redress Act 2014 

being legislated. As noted, I signed all the Tāmaki Collective settlement 10 

milestone documents – from the Framework Agreement to the Collective 

Redress Deed. 

132.  The Ngāti Whātua Ōrakei, evidence claims the tribe felt real political 

pressure from the Crown to join the Tāmaki Collective,34 making various 

assertions,35 including: 15 

“184 Accepting the revised settlement redress was an extremely difficult 

pill to swallow for the negotiators and ultimately for our whanau. We felt 

the Crown had profoundly compromised our relationship by now 

agreeing to acknowledge other historical interests in sites sacred to us 

as equal to ours. As uri of Hua Kaiwaka we understand the deep 20 

connections of Waiohua to those sites however we cannot understand 

how or why the Marutuahu Collective were treated as equals with us 

given the historic and tribal record does not feature them in Tāmaki.” 

133.  The Ngāti Whātua Ōrakei evidence goes on to explain why the tribe 

agreed to become a “reluctant member” of the Tāmaki Collective,36 for 25 

example: 

a. Mana whenua would not become a primary driver of the ultimate 

settlement arrangements. 

b. Assuming other iwi would focus their attention “in their own areas of 

primary mana whenua.” 30 

c. The ultimate Tāmaki Collective structures were transactional and 

managerial in nature. Mr Blair says: 

“200. … The maunga authority would manage the maunga for 

Māori and all of New Zealand, which to us represented another 
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example in history of Ngāti Whātua Ōrākei making resources 

available for the benefit of its neighbours.” 

134.  Another relevant claim made by Ngāti Whātua Ōrakei is recorded in the 

Court of Appeal decision in this proceeding: 

“[82] … Mr Hodder claimed that so far as Ngāti Whātua Ōrākei was 5 

concerned, it had entered into the CRD [Tāmaki Collective Redress 

Deed] as an exercise of its mana whenua only intending to be bound to 

the extent of the express term of the arrangements. It would have 

declined to participate had there been any suggestion that by doing so it 

was agreeing to abandon its mana whenua.” 10 

135.  At no time during any of Tāmaki Collective hui that I attended, and not 

before they completed their own settlement (deed41 and legislation42), 

did any of the Ngāti Whātua Ōrākei negotiators: 

a. claim they only joined the Tāmaki Collective negotiations table due to 

pressure or duress from the Crown; 15 

b. claim a veto over any other Treaty settlement in the “1840 Transfer 

Land”; 

c. claim exclusive mana whenua or ahi kā over the “Claimed Lands” 

(“1840 Transfer Land” and “2006 RFR Land”); 

d. claim a mandatory Ngāti Whātua Ōrākei tikanga process must be 20 

followed by the Crown (or any other iwi) for any other Treaty settlement 

in the “Claimed Lands”; or 

e. claim that the iwi of the Tāmaki Collective only received Treaty 

settlement redress in the Claimed Lands, such as the Tūpuna Maunga 

transfers or RFR regime, because Ngāti Whātua Ōrākei consented to 25 

this as an exercise of their exclusive mana. 

136.  Had such a claim been raised to our faces in a collective hui of all 13 

tribes, we would have discussed the issues kanohi ki te kanohi under 

tikanga as we did for all the issues that arose during the Tāmaki 

Collective negotiations. 30 

137.  Indeed, the Crown made it clear no iwi had a veto. 

138.  Shortly before Ngāti Whātua Ōrākei initialled its Deed of Settlement with 

the Crown on 29 September 2011, the subject of veto was raised by 
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Ngāti Whātua Ōrākei as reflected in the Chief Crown Negotiator 

memorandum of 27 September 2011: 

“4. I have been asked whether the Crown would agree to a veto right for 

other groups over redress offered to Ngāti Whātua o Ōrākei; or to a veto 

right in favour of Ngāti Whātua o Ōrākei over redress to be offered to 5 

other groups. The Crown is not prepared to offer such a right to any iwi. 

Instead, the Crown will continue to make a careful assessment of 

appropriate iwi-specific settlement offers, and will consider the views of 

all other groups with an interest when developing those offers and 

reaching any settlement agreements. 10 

5. As noted above, in the case of the Ngāti Whātua o Ōrākei settlement 

redress offer the Crown considers it has sufficient land and assets 

satisfactorily to resolve the claims of other iwi. The Crown has signalled 

the shape of that redress since signing the revised Agreement in 

Principle with Ngāti Whātua o Ōrākei in February 2010. 15 

6. The Crown remains committed to making progress towards the 

settlement of the claims of Marutūāhu iwi and Ngāi Tai ki Tāmaki and we 

intend to continue to progress these negotiations in coming weeks and 

months. In developing and agreeing redress packages with those iwi the 

Crown will take into account the views of all other claimant groups, 20 

including Ngāti Whātua o Ōrākei.” 

139.  Also, neither Sir Douglas Graham nor Mr Dreaver (or anyone from the 

Crown) ever tried to exert force on any of the iwi of the Tāmaki Collective 

to participate in collective negotiations or agree any of the Crown redress 

offers. 25 

140.  One further matter to note in this context is the following statement of 

the High Court: 

“[15] Section 19 [Orakei Act 1991] gives the Trust Board power to 

negotiate outstanding claims. It provides: 

19. Power of Trust Board to negotiate outstanding claims 30 

— 

(1) Subject to subsection (2) of this section, in addition to the 

functions and powers conferred on the Trust Board by the Maori 

Trust Boards Act 1955, or by the other sections of this Act, the 
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Trust Board may from time to time negotiate with the Crown, or 

any other body or authority concerned, for the settlement of any 

outstanding claims relating to the customary rights and usages of 

the hapu, including those matters which derive from the mana 

whenua of the hapu in the Tamaki isthmus, and the Trust Board 5 

shall have the sole authority to conduct any such negotiations in 

respect of the hapu, or of any particular whanau or group within 

the hapu. 

(2) This Act shall constitute a full and final settlement of any claim 

which the hapu may have against the Crown in relation to the 10 

Orakei Block. 

[16] There are certain features of this section about which there is no 

dispute. First, it is clear that the Trust Board is given the sole authority to 

act on behalf of the hapu in relation to outstanding claims. No member 

of, or group within the hapu, has authority to conduct such negotiations. 15 

It is also clear from the words used in the section, and is accepted by the 

third respondent [The Ngati Whatua o Orakei Maori Trust Board 

represented by Mr D Wackrow], that whilst s 19 recognises that the hapu 

has manawhenua in the Tamaki isthmus, it does not purport to confer 

exclusive manawhenua in that respect. Indeed, that point was made in 20 

the Waitangi Tribunal report on the South Auckland Railway Lands (WAI 

264) at page 5. There was much evidence presented as to what 

constitutes the Tamaki isthmus. The term is not defined in the Act and it 

is in fact, not necessary for me to determine the geographical boundaries 

of the isthmus for the purpose of these proceedings.” [Emphasis added] 25 

IX. MARUTŪĀHU IWI COLLECTIVE TREATY NEGOTIATIONS AND 

SETTLEMENT 

A. 2013 MARUTŪĀHU RECORD OF AGREEMENT 

141.  On 17 May 2013, the Marutūāhu Iwi and Crown signed a record of 

agreement to record the Treaty settlement agreements reached as at 30 

that date (“Marutūāhu RoA”). 

142.  The Marutūāhu RoA provides a high level summary of the settlement 

context and progress of the Marutūāhu Iwi Treaty settlement 

negotiations between 2009-2013 as follows: 
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“1.1 The Marutūāhu Iwi collective comprises Ngāti Maru, Ngāti Pāoa, 

Ngāti Tamaterā, Ngāti Whanaunga and Te Patukirikiri. 

1.2 Since 2009 there have been negotiations towards a deed of 

settlement that will: 

1.2.1 provide collective and iwi specific redress for historical Treaty of 5 

Waitangi claims to the collective and iwi specific governance  entities to 

be established by Ngāti Maru, Ngāti Pāoa, Ngāti Tamaterā, Ngāti 

Whanaunga and Te Patukirikiri, and 

1.2.2 be conditional on legislation coming into force. 

1.3 This record of agreement documents agreements reached in 10 

negotiations to date on collective Treaty redress that is to be provided 

for in a deed of settlement. Negotiation discussions will continue 

between the Crown and Ngāti Maru, Ngāti Pāoa, Ngāti Tamaterā, Ngāti 

Whanaunga and Te Patukirikiri to agree the specific detail of the Treaty 

redress to be recorded in the deed of settlement, in particular for their 15 

collective cultural redress. 

1.4 Ngāti Maru, Ngāti Pāoa, Ngāti Tamaterā, Ngāti Whanaunga and Te 

Patukirikiri will also receive: 

1.4.1 redress through the Ngā Mana Whenua o Tāmaki Makaurau 

Collective Redress Deed (8 September 2012) and the upcoming Hauraki 20 

Iwi Collective Redress Deed (scheduled to be initialled in 2013). A 

summary of the redress provided by the Ngā Mana Whenua o Tāmaki 

Makaurau Collective Redress Deed and the collective redress agreed to 

date with the iwi of Hauraki are attached to this record of agreement; and 

1.4.2 iwi specific redress, which is still to be determined, to be provided 25 

for in the same deed of settlement as the collective Marutūāhu Iwi 

redress.” 

143.  The Marutūāhu RoA confirmed there will be both a Marutūāhu Collective 

settlement as well as iwi-specific settlements for each of the five 

Marutūāhu iwi as follows: 30 

“2.3 The deed of settlement is to provide for collective redress in 

accordance with this record of agreement. 
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2.4 The deed of settlement will also provide for individual iwi redress for 

each of Ngāti Maru, Ngāti Pāoa, Ngāti Tamaterā, Ngāti Whanaunga and 

Te Patukirikiri, which is still to be finalised.” 

144.  In the context of this litigation, I note the following clauses in the 

Marutūāhu RoA: 5 

a. 4.5.5 – Between record of agreement and deed of settlement 

(initialled), the parties will explore Collective redress for the Marutūāhu 

Iwi in respect of the Crown-owned Mechanics Bay Reserve land, 

including vesting of an area in and around the vicinity of the Mechanics 

Bay Reserve land. 10 

b. 4.5.6 - Between record of agreement and deed of settlement 

(initialled), the parties will explore the vesting of additional Crown-owned 

land from Gladstone Park in Parnell ( originally called Blackett’s Point by 

the Crown); 

c. 5.16 - The deed of settlement will provide that the Crown will transfer 15 

to the Marutūāhu Iwi governance entity up to 13 Ministry of Education 

sites (land only). 

d. 5.21 - Between record of agreement and deed of settlement 

(initialled), the Crown will explore deferred selection purchase of the 

Boston Road Probation Service Centre. 20 

145.  On 21 May 2013, a copy of the Marutūāhu RoA was forwarded by 

Marutūāhu to representatives of: 

a. All 13 iwi/hapū of the Tāmaki Collective. [JM 11] 

b. All 12 iwi of the Hauraki Collective. 

c. Ngāti Rehua, Ngāti Manuhiri and Ngāti Wai. 25 

146.  The Ngāti Whātua o Ōrākei representatives who received that copy of 

the Marutūāhu RoA included Messrs Grant Hawke and Ngarimu Blair. 

147.  Each of the iwi/hapū were requested to make contact if any wished to 

discuss the RoA, and responses were received directly from some of the 

tribes. 30 

148.  Of the 17 non- Marutūāhu tribes contacted (noting that 6 iwi are 

members of both the Tāmaki and Hauraki collectives), only one tribe 

(Ngāti Wai) ultimately sought findings from the Waitangi Tribunal in 
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challenging our settlement (and that was in respect of properties north 

of Whangaparaoa Peninsula). 

149.  Ngāti Whātua Ōrākei has challenged the central Auckland part of the 

Marutūāhu settlement, opting for the High Court as its preferred forum 

rather than the Waitangi Tribunal. 5 

B. 2018 MARUTŪĀHU IWI COLLECTIVE REDRESS DEED 

(INITIALLED DEED) 

150.  The Marutūāhu Iwi Collective Redress Deed was initialled on the papers 

as follows: 

a. The Minister for Treaty of Waitangi Negotiations on 25 July 2018. 10 

b. Ngāti Maru, Ngāti Tamaterā, Ngāti Whanaunga and Te Patukirikiri 

between 26-27 July 2018. I am a signatory to the Deed. 

151.  Ngāti Paoa are yet to initial the Deed. 

152.  The Deed summarises some of the chronology of the Marutūāhu 

settlement negotiations: 15 

“1.1 Since 2009, there have been negotiations between the Marutūāhu 

Iwi and the Crown towards a collective Treaty redress deed for the 

historical claims of the Marutūāhu Iwi. 

1.2 On 22 July 2011, each Marutūāhu Iwi and the Crown entered into 

agreement in principle equivalents that included offers to negotiate iwi 20 

specific redress in respect of – 

1.2.1 the properties and areas of ancestral, spiritual and cultural 

significance to each Marutūāhu Iwi including transfers and vestings, 

overlay classifications, statutory acknowledgements and deeds of 

recognition; 25 

1.2.2 other cultural redress including relationship agreements, access to 

cultural resources, nohoanga and other arrangements and place name 

changes; and 

1.2.3 commercial redress for each Marutūāhu Iwi. 

1.3 On 17 May 2013, the Marutūāhu Iwi and the Crown signed a Record 30 

of Agreement that included collective Treaty redress offers to – 

1.3.1 vest up to three areas from specified reserve land in the Mahurangi 

region, subject to continued reserve status, and vesting of 97 Gladstone 

Road, Auckland, subject to recreation reserve status; 
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1.3.2 explore vesting of areas at Tiritiri Matangi Island, Motuihe Island, 

the North Shore, and the Tāmaki Block and Kohimarama area, and 

vesting of additional land at Gladstone Road, Auckland; 

1.3.3 explore collective Treaty redress in respect of the Marutūāhu Iwi 

Tauranga waka area on Motutapu Island, Crown-owned land at 5 

Mechanics Bay and Hamlin Hill; 

1.3.4 provide statutory acknowledgements for Gladstone Park and 

Mechanics Bay and explore statutory acknowledgements for other areas 

of significance to the Marutūāhu Iwi; 

1.3.5 provide a coastal statutory acknowledgement or other redress of a 10 

similar nature for the coastal area from Te Arai Point east to Aotea/Great 

Barrier Island and southwards to include the Waitematā Harbour, the 

Tāmaki Strait and the Firth of Thames, including the motu within this 

area; 

1.3.6 explore fisheries redress mechanisms; 15 

1.3.7 provide financial redress of $30 million, in proportions to be agreed 

between the Marutūāhu Iwi; 

1.3.8 provide the right to purchase the Maramarua Crown Forest 

Licensed land and apply for the associated New Zealand Units; 

1.3.9 provide the right to purchase specified New Zealand Defence 20 

Force properties, some of which are to be leased back to the Crown, 

1.3.10 provide the right to purchase specified landbank properties and 

explore a right to purchase additional landbank properties; 

1.3.11 provide the right to purchase and leaseback to the Crown a 

Department of Corrections probation centre (with exploration of a second 25 

Department of Corrections probation centre for purchase and 

leaseback), and up to 13 Ministry of Education school sites (land only); 

and 

1.3.12 provide exclusive and shared rights of first refusal in the 

Mahurangi and Kaipara negotiation areas and explore rights of first 30 

refusal in respect of Great Barrier Island (Aotea).” 

153.  The Marutūāhu Iwi Collective Treaty settlement will include property 

redress in central Auckland, the North Shore, Mahurangi and motu of 

Tīkapa Moana. 
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154.  The following Marutūāhu Iwi Collective Treaty redress is located in the 

“Claimed Lands” area (shown in the attached map [JM 12]): 

a. Schools: 

i. Auckland Grammar School. 

ii. Epsom Girls Grammar School. 5 

iii. Remuera Intermediate. 

iv. Parnell School. 

v. Ponsonby Intermediate. 

b. 3 Garfield Street, Parnell; 

c. 35 Grafton Rd, Grafton; 10 

d. Boston Road Probation Centre, Mt Eden; 

e. Waipapa Land, Mechanics Bay; and 

f. Taurarua, Parnell. 

155.  The above map also shows the Ngāti Paoa and Te Ākitai Waiohua 

Treaty redress properties that are located the “Claimed Lands” area. 15 

C. MARUTŪĀHU - NGĀTI WHĀTUA ŌRĀKEI OVERLAPPING CLAIM 

156.  The Ngāti Whātua Ōrākei evidence discusses a selective period of the 

overlapping claims process for the Marutūāhu settlement – March to 

June 2016. 

157.  The Ngāti Whātua Ōrākei evidence omits discussion of all parts of the 20 

process, which ran over several years. I understand the Crown will 

discuss the process in some detail in its evidence. 

158.  I address several matters. 

159.  The Ngāti Whātua Ōrākei evidence states: 

“232 …We have always regarded the core rohe of the Marutuahu 25 

Collective as in the Thames area, which is obviously some distance from 

central Auckland. Their traditional lands are there, their urupā, their 

marae and their head offices.” 

160.  Here again with see the obsession of this Ngāti Whātua witness with 

Thames. Quite apart from the disrespect for tikanga in trying to tell other 30 

tribes where they are, this witness might wish to attend wānanga to cure 

his pre-occupation. If so, he would learn, for example of the waahi tapu 

and urupā ranging from the western Bay Plenty, Coromandel Peninsula, 
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Hauraki Plains, Eastern Waikato, Huna Ranges, South Auckland, many 

of the motu of Tīkapa Moana, Mahurangi to Central Auckland. 

161.  No doubt the reply will be that the reference was to “core rohe”. But, this 

case is not about “core areas”. It is about one hapu trying to wipe 109 

km2 of the map clear of all other tribes with its claim of exclusive mana 5 

whenua and right of veto. 

162.  The Ngāti Whātua Ōrākei evidence states: 

“236 Shortly after this letter, our tribal chair received an email on 11 

March 2016 from Mr Majurey for Marutuahu requesting to meet. 

[OTS.049.0020] On its face such a request may appear constructive, but 10 

I note in particular the comment that “we are close to finalising 

negotiations and this ‘take’ needs to be completed in a timely fashion”. 

Again, this was not the impression we had received and suggested that 

the Crown and Marutuahu were pushing ahead without proper regard to 

our objections. I also note that Mr Majurey forwarded his email to Minister 15 

Finlayson on 19 March 2016, recording that he found it “heartening to 

receive your confirmation that the Crown recognises the interests of the 

Marutuahu iwi in central Auckland.”” 

163. This was not the first time Marutūāhu had made a tono to meet with Ngāti 

Whātua Ōrākei. As noted, we communicated with Ngāti Whātua Ōrākei 20 

on 21 May 2013. The first response we saw was to be copied into a Ngāti 

Whātua Ōrākei letter to the Crown on 28 November 2014. 

164.  During November and December 2014, there was discussion of a hui 

between Marutūāhu and Ngāti Whātua Ōrākei. A condition of the hui 

from Ngāti Whātua Ōrākei was that it be facilitated by QCs and that their 25 

lawyers (Mr Hodder QC and Mr Wells of Chapman Tripp) be in 

attendance. We declined that proposal but agreed to meet together as 

respective tribal representatives. That proposal was declined by Ngāti 

Whātua Ōrākei. 

165.  Following this impasse, we wrote to the Crown and Ngāti Whātua Ōrākei 30 

on 2 March 2015 seeking progress with our settlement. [JM 13] 

166.  So to say in March 2016 that the Crown were “pushing ahead“ with our 

settlement bears no scrutiny. And, it is now October 2020. 
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167.  Finally, I note that all the correspondence and communications of Mr 

Majurey as Chair of the Marutūāhu Collective with the Crown and other 

iwi during the many years of negotiations represented the joint and 

agreed position of all the mandated negotiators for the five iwi. 

D. MARUTŪĀHU - NGĀTI WHĀTUA O KAIPARA OVERLAPPING 5 

CLAIMS 

168.  The following table shows (respectively left to right): 

a. The Marutūāhu Collective redress map. 

b. The Ngāti Whātua o Kaipara Settlement Deed area of interest map. 

 10 

169.  During 2010-2011, representatives of Marutūāhu and Ngāti Whātua o 

Kaipara met in relation to overlapping claims matters. 

170.  There were detailed discussions on the RFR regime given the areas of 

overlapping customary interests. One of these hui involved the 

selections of properties to be allocated to each of Marutūāhu and Ngāti 15 

Whātua o Kaipara. 

171.  These agreements are recorded in each of the Ngāti Whātua o Kaipara 

and Marutūāhu deeds: 

a. From the Ngāti Whātua o Kaipara Deed: 

“RFR IN RELATION TO NON-EXCLUSIVE RFR LAND 20 

6.23 The trustees of the Development Trust, and the Marutuahu 

governance entity, are to have a right of first refusal in relation to a 

disposal by the Crown, or another RFR landowner, of non-exclusive RFR 
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land, which is the land described in paragraph 15.1.13 of the legislative 

matters schedule being - 

6.23.1 land described in part 6 of the attachments if - 

(a) that land has not been withdrawn, by the settlement date, by the 

Crown by notice to - 5 

(i) the trustees of the Development Trust; and 

(ii) if the approving Marutuahu settlement legislation has been enacted, 

the Marutuahu governance entity; and 

(b) on the RFR go-live date for non-exclusive RFR land – 

(i) the land is vested in the Crown; or 10 

(ii) the fee simple estate in the land is held by the Crown; or 

6.23.2 land exchanged for non-exclusive RFR land in the circumstances 

specified in the legislative matters schedule. 

6.24 The settlement legislation is to provide – 

6.24.1 the rights of the Marutuahu governance entity under the right of 15 

first refusal in relation to non-exclusive RFR land are subject to 

Marutuahu settlement legislation being enacted approving those rights 

as redress to Marutuahu; and 

6.24.2 the RFR go-live date for the right of first refusal in relation to 

non-exclusive RFR land is to be, if the settlement date under approving 20 

Marutūāhu settlement legislation - 

(a) has occurred by or on the settlement date, the settlement date; or 

(b) has not occurred by or on the settlement date, on the earlier of the 

following dates: 

(i) 36 months after the settlement date: 25 

(ii) the settlement date under approving Marutūāhu settlement 

legislation.” 

b. From the Marutūāhu Deed: 

“KAIPARA RFR 

Exclusive RFR 30 

4.37 The Marutūāhu Rōpū Limited Partnership is to have a right of first 

refusal in relation to a disposal of exclusive RFR land, being land in the 

area shown on SO 449555 in part 2 of the attachments that – 

4.37.1 on the settlement date, – 
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(a) is vested in the Crown; or 

(b) the fee simple estate for which is held by the Crown; or 

(c) is a reserve vested in an administering body that derived title to the 

reserve from the Crown and that would, on the application of section 25 

or 27 of the Reserves Act 1977, revest in the Crown; and 5 

4.37.2 includes land exchanged for exclusive RFR land in the 

circumstances specified in the draft collective bill. 

4.38 The right of first refusal is – 

4.38.1 to be on the terms provided by sections 102 to 135 of the draft 

collective bill; and 10 

4.38.2 in particular, to apply – 

(a) for a term of 177 years from the settlement date; but 

(b) only if the exclusive RFR land is not being disposed of in the 

circumstances provided by section 106(2) of the draft collective bill. 

RFR shared with Ngāti Whātua o Kaipara 15 

4.39 The Marutūāhu Rōpū Limited Partnership and the trustees of the 

NWOK Development Trust are to have a right of first refusal in relation 

to a disposal of land defined as “nonexclusive RFR land” in the NWOK 

settlement legislation (referred to as shared RFR land in the draft 

collective bill), which – 20 

4.39.1 is the land referred to in clause 4.41 if, on the RFR date for that 

land (being 11 July 2016, which is the date that is 36 months after the 

date defined as the settlement date under section 11 of the NWOK 

settlement legislation), – 

(a) the land was vested in the Crown; or 25 

(b) the fee simple estate for which was held by the Crown; and 

4.39.2 includes land within the meaning of clause 4.39.1 exchanged for 

shared RFR land in the circumstances specified in the draft collective 

bill; and 

4.39.3 includes land within the meaning of clause 4.39.1 exchanged for 30 

all or part of the non-exclusive RFR land under sections 111 or 112 of 

the NWOK settlement legislation; but 

4.39.4 does not include any land within the meaning of clause 4.39.1 if, 

on the settlement date, the land – 
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(a) has ceased to be RFR land in any of the circumstances described in 

section 96(2)(a) to (c) of the NWOK settlement legislation; or 

(b) is subject to a contract formed under section 104 of that legislation. 

4.40 The right under clause 4.39 is to be on the terms provided by 

sections 102 to 135 of the draft collective bill and, in particular, is for a 5 

term commencing on the settlement date and expiring 169 years from 

the RFR date referred to in clause 4.39.1. 

4.41 The non-exclusive RFR land referred to in clause 4.39.1, being the 

land defined by that phrase in section 97 of the NWOK settlement 

legislation and listed in part 3 of the attachments as the shared RFR 10 

land, is the following properties: 

4.41.1 Waihunga Moirs Hill Scenic Reserve: 

4.41.2 Nukumea Scenic Reserve: 

4.41.3 Lucas Creek Scenic Reserve: 

4.41.4 Orewa College: 15 

4.41.5 Leigh Road, Silverdale.” 

172.  The Marutūāhu Kaipara RFR area is shown in the Marutūāhu Deed: 

 

173.  It is important to note that this “exclusive” Marutūāhu RFR area does not 

mean Ngāti Whātua o Kaipara has no have customary interests in this 20 
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area, they do. Rather, it reflects the outcome of face to face, good faith 

agreements reached between iwi with centuries’ old relationships. 

174.  When we undertook our 2013 engagement with the 13 iwi/hapū of the 

Tāmaki Collective on the Marutūāhu RoA, no opposition was received 

from Ngāti Whātua o Kaipara. Also, Ngāti Whātua o Kaipara advised the 5 

Crown they have no objection to the Marutūāhu redress. 

175.  At no time has Ngāti Whātua o Kaipara attempted to renege on the 

above agreements, nor pursued tikanga claims to avoid honouring their 

commitments. 

176.  We of Marutūāhu acknowledge Ngāti Whātua o Kaipara. 10 

177.  It is also noted that at no time did Ngāti Whātua o Kaipara demand of 

Marutūāhu the following of a tikanga process, for example hui only being 

held on marae or unilateral determinations of mana whenua being made 

by them. 

178.  Nor, did the Crown or Marutūāhu require such a process of Ngāti Whātua 15 

o Kaipara. 

179.  Finally, in this context, I note that the Crown’s overlapping claims 

process for the Ngāti Whātua o Kaipara settlement is exactly the same 

as that undertaken for our settlements. 

180.  For completeness, the Māori Affairs Committee issued a report on the 20 

Ngāti Whātua o Kaipara Claims Settlement Bill (12 December 2012) 

which addressed overlapping claims (not involving any Marutūāhu 

opposition): 

“Kopironui 

Representatives of Te Kawerau ā Maki are concerned that the Kopironui 25 

block within Woodhill Crown Forest Licensed Land is to be included in 

Ngāti Whātua o Kaipara’s settlement. This block contains an ancestral 

urupā and kāinga of Te Kawerau ā Maki. The three parcels of land, 

including the land where the urupā and kāinga are located, will be 

removed from the Crown Forest Licensed Land before it is vested in 30 

Ngāti Whātua o Kaipara. These parts of the Kopironui block are subject 

to Te Kawerau ā Maki’s continuing historical Treaty of Waitangi 

negotiations, and we are satisfied that Ngāti Whātua o Kaipara’s 

settlement will not impinge on them.” 
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E. MARUTŪĀHU - TE KAWERAU Ā MAKI - TE RŪNANGA O NGĀTI 

WHĀTUA OVERLAPPING CLAIMS 

181.  The following table shows (respectively left to right): 

a. The Marutūāhu Collective edress map. 

b. The Te Kawerau ā Maki Settlement Deed area of interest map. 5 

 

182.  During 2010-2011, representatives of Marutūāhu, Te Kawerau ā Maki, 

Te Rūnanga o Ngāti Whātua and Ngāti Manuhiri met in relation to 

overlapping claims matters. 

183.  There were detailed discussions in relation to the RFR regime given the 10 

areas of overlapping customary interests. Several of these hui involved 

the selection of RFR areas for Marutūāhu, Te Kawerau ā Maki, Te 

Rūnanga o Ngāti Whātua and Ngāti Manuhiri. 

184.  These agreements are recorded in each of the Te Kawerau ā Maki and 

Marutūāhu deeds: 15 

a. From the Te Kawerau ā Maki Deed: 

“RFR IN RELATION TO NON-EXCLUSIVE RFR LAND 

6.11 The governance entity, the Marutuahu iwi governance entity, and 

the Ngati Whātua governance entity are to have a right of first refusal in 

relation to a disposal by the Crown, or another RFR landowner, of non-20 

exclusive RFR land, which is the land described in section 107 of the 

draft settlement bill, being - 
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6.11.1 land in the non-exclusive RFR area being the area shown on SO 

459993 in part 3 of the attachments if, on the RFR date for non-exclusive 

RFR land - 

(a) the land is vested in the Crown; or 

(b) the fee simple estate in the land is held by the Crown; or 5 

6.11.2 land exchanged for non-exclusive RFR land in the circumstances 

specified in sections 124(1 )(c) and 125 of the draft settlement bill. 

6.12 The settlement legislation will, on the terms provided by section 

111(c) of the draft settlement bill, provide – 

6.12.1 the rights of the Marutuahu iwi governance entity and the Ngati 10 

Whātua governance entity, under the right of first refusal in relation to 

non-exclusive RFR land are subject to (respectively) Marutuahu iwi 

settlement legislation and Ngati Whatua settlement legislation being 

enacted approving those rights as redress to (respectively) Marutuahu 

and Ngati Whatua; and 15 

6.12.2 the RFR date for the right of first refusal in relation to non-

exclusive RFR land is to be, if the settlement date under approving 

Marutuahu iwi settlement legislation and approving the Ngati Whatua 

settlement legislation – 

(a) has occurred by or on the settlement date, the settlement date; or 20 

(b) has not occurred by or on the settlement date, on the earlier of the 

following dates: 

(i) 36 months after the settlement date: 

(ii) the later of the settlement date under the approving Marutuahu iwi 

settlement legislation and the settlement date under the approving Ngati 25 

Whatua settlement legislation. 

6.13 The governance entity acknowledges that the RFR is not to apply 

to any land (including a cultural redress property or land used for 

financial and commercial redress) that is required for the settling of 

historical claims under the Treaty of Waitangi, being those relating to 30 

acts or omissions of the Crown before 21 September 1991. 

6.14 To give effect to that acknowledgement, the settlement legislation 

will, as provided by section 110 of the draft settlement bill, provide for 

the removal of any land required for another Treaty settlement.” 
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b. From the Marutūāhu Deed: 

“RFR WITH TE KAWERAU Ā MAKI AND NGĀTI WHĀTUA IN 

MAHURANGI 

4.42 The Marutūāhu Rōpū Limited Partnership, the trustees of Te 

Kawerau Iwi Settlement Trust and the Ngāti Whātua governance entity 5 

are to have a right of first refusal in relation to a disposal of land defined 

as “non-exclusive RFR land” in Te Kawerau ā Maki Claims Settlement 

Act 2015, which – 

4.42.1 is the land that is in the area shown on SO 459993 in part 3A of 

thecattachments if, on the commencement date, – 10 

(a) the land is vested in the Crown; or 

(b) the fee simple estate for which is held by the Crown; or 

(c) is a reserve vested in an administering body that derived title to the 

reserve from the Crown and that would, on the application of section 25 

or 27 of the Reserves Act 1977, revest in the Crown; and 15 

4.42.2 includes land within the meaning of clause 4.42.1 exchanged for 

nonexclusive RFR land in the circumstances specified in the draft 

collective bill; and 

4.42.3 includes land within the meaning of clause 4.42.1 exchanged for 

all or part of the non-exclusive RFR land under section 126(1) or 127 in 20 

that Act or an equivalent provision in any approving Ngāti Whātua 

settlement legislation; but 

4.42.4 does not include any land within the meaning of clause 4.42.1 if, 

on the commencement date, the land – 

(a) has ceased to be RFR land in any of the circumstances described in 25 

section 110(2)(a), (b), or (d), or (3) of the Te Kawerau ā Maki Claims 

Settlement Act 2015; or 

(b is subject to a contract formed under section 119 of the Te 

 Kawerau ā Maki Claims Settlement Act 2015. 

4.43 The right under clause 4.42 is to be on the terms provided by 30 

sections 102 to 135 of the draft collective bill and, in particular, is for a 

term commencing on the commencement date and expiring 173 years 

from the commencement date. 
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4.44 For the purposes of clause 4.42 and 4.43, commencement date has 

the meaning given to it in section 102 of the draft collective bill, being the 

earlier of – 

4.44.1 11 November 2018, which is the date that is 36 months after the 

date defined as the settlement date under section 11 of the Te Kawerau 5 

ā Maki Claims Settlement Act 2015; and 

4.44.2 the later of the settlement date and the date that is defined as the 

settlement date under the approving Ngāti Whātua settlement 

legislation.” 

185.  The shared Mahurangi RFR area is shown in the Marutūāhu Deed (and 10 

in the Te Kawerau ā Maki Deed): 

 

186.  I note that this area runs, in part, parallel to the Marutūāhu RFR area 

shown in the map at paragraph 172 above. 

187.  It is important to note that this “exclusive” shared RFR area does not 15 

mean the other iwi do not have customary interests in this area, they do. 

It reflects the outcome of face to face, good faith agreements reached 

between iwi with centuries’ old relationships. 
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188.  When we undertook our 2013 engagement with the 13 iwi/hapū of 

Tāmaki Collective on the Marutūāhu RoA, no opposition was received 

from Te Kawerau ā Maki, and they advised the Crown they had no 

objections, noting that agreement on the RFR regime was agreed. 

189.  Also, Te Rūnanga o Ngāti Whātua advised the Crown of their support in 5 

principle for the the Marutūāhu redress. [JM 14] 

190.  At no time has Te Kawerau ā Maki or Te Rūnanga o Ngāti Whātua 

attempted to renege on the above agreements, nor pursued tikanga 

claims to avoid honouring their commitments. 

191.  We of Marutūāhu acknowledge Te Kawerau ā Maki and Te Rūnanga o 10 

Ngāti Whātua. 

192.  It is also noted that at no time did Te Kawerau ā Maki or Te Rūnanga o 

Ngāti Whātua demand of Marutūāhu the following of a tikanga process, 

for example hui only being held on marae or unilateral determinations of 

mana whenua being made by them. 15 

193.  Nor, did the Crown or Marutūāhu require such a process of Te Kawerau 

ā Maki or Te Rūnanga o Ngāti Whātua. 

194.  Finally, in this context, I note that the Crown’s overlapping claims 

process for the Te Kawerau ā Maki settlement is exactly the same as 

that undertaken for our settlements. 20 

195.  For completeness, the Māori Affairs Committee issued a report on the 

Te Kawerau Ā Maki Claims Settlement Bill (4 May 2015) which 

addressed overlapping claims (not involving any Marutūāhu opposition): 

“Shared right of first refusal 

The bill as drafted provides for Te Kawerau ā Maki, Marutūāhu Iwi, and 25 

Ngāti Whātua o Kaipara to have a shared right of first refusal (RFR) over 

an area of land on the Mahurangi coast. The Te Kawerau ā Maki Claims 

Settlement Bill is anticipated to come into effect before any legislation 

pertaining to the other two iwi, and this right of refusal comes into effect 

in relation to the date of settlement. Therefore we recommend amending 30 

paragraph (c) of the definition of “RFR period” in clause 107 and clause 

111(c) to reflect that date. 

We recommend that the definition of “non-exclusive RFR land” in 

proposed paragraph 107(c) of the bill be amended by inserting a 



2471 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

provision that would include any land obtained in exchange for 

non-exclusive right of first refusal land in the definition. This amendment 

would ensure that any offer for such land is made to the applicable 

governance authorities.” 

F. MARUTŪĀHU - NGĀTI MANUHIRI OVERLAPPING CLAIMS 5 

196.  The following table shows (respectively left to right): 

a. The Marutūāhu Collective redress map. 

b. The Ngāti Manuhiri Settlement Deed area of interest map. 

 

197.  As noted, representatives of Marutūāhu, Ngāti Manuhiri, Te Kawerau ā 10 

Maki and Te Rūnanga o Ngāti Whātua met during 2010-2011 in relation 

to overlapping claims matters and reached various RFR agreements. 

198. Some of those agreements are not referred to in the Ngāti Manuhiri deed 

because of the separate geographical location of the relevant redress: 

a. The agreed Marutūāhu, Te Kawerau ā Maki, Te Rūnanga o Ngāti 15 

Whātua RFR Deed area is shown on the left hand side below. 

b. The agreed Ngāti Manuhiri RFR Deed area is shown on the right hand 

side below. 
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199.  It is important to note: 

a. The “exclusive” Ngāti Manuhiri RFR area does not mean Marutūāhu, 

Te Kawerau ā Maki, Ngāti Whātua do not have customary interests in 

this area – they do. 5 

b. The “shared” Marutūāhu, Te Kawerau ā Maki, Ngāti Whātua RFR area 

does not mean Ngāti Manuhiri does not have customary interests in this 

area – they do. 

200.  This reflects the outcome of face to face, good faith agreements reached 

between iwi with centuries’ old relationships. A good example of this is 10 

the further agreements that were reached between Ngāti Manuhiri and 

Marutūāhu which I now discuss. 

201.  Because the respective timing for each set of negotiations meant the 

Marutūāhu settlement would be later in time, Ngāti Manuhiri and 

Marutūāhu agreed to a list of properties inside the “exclusive” Ngāti 15 

Manuhiri RFR area being made available as potential Marutūāhu cultural 

/ commercial redress properties. 

202.  This is reflected in the Ngāti Manuhiri Deed: 

“RFR FROM THE CROWN 

6.7 The governance entity is to have a right of first refusal in relation to 20 

a disposal by the Crown or a Crown body of RFR land, being the land in 
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the area shown on the RFR map in the attachments that, on the 

settlement date, - 

6.7.1 is vested in the Crown; or 6.7.2 the fee simple for which is held by 

the Crown. 

6.8 The right of first refusal is - 5 

6.8.1 to be on the terms of the settlement legislation provided for by part 

15 of the legislative matters schedule; and 

6.8.2 in particular, - 

(a) to apply for a term of 169 years from the settlement date; but 

(b) to apply only if the RFR land is not being disposed of in circumstances 10 

specified by the settlement legislation provided for by paragraphs 15.10 

and 15.11 of the legislative matters schedule; and 

(c) not to apply to the specified properties in the circumstances provided 

for in paragraph 15.4A to 15.4C of the legislative matters schedule.” 

[Emphasis added] 15 

203.  Paragraphs 15.4A to 15.4C of the Ngāti Manuhiri Deed Legislative 

Matters Schedule states: 

“Specified properties ceasing to be RFR land 

15.4A The settlement legislation is to provide that the Crown, through 

the Minister for Treaty of Waitangi Negotiations, may, in respect of a 20 

specified property, give written notice to the RFR landowner and the 

governance entity that the specified property ceases to be RFR land. 

15.4B The written notice may be given at any time until a contract for the 

disposal of the specified property is formed under paragraph 15.9. 

15.4C The settlement legislation is to provide that the specified property 25 

ceases to be RFR land on the date notice is given under paragraph 

15.4A.” 

204.  The “specified properties” are listed in the Legislative Matters Schedule 

Appendix: 
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205.  As the table confirms, Ngāti Manuhiri agreed to properties within an area 

ranging from Te Tī to Kawau Island to Mahurangi being available as 

potential Marutūāhu cultural/commercial redress properties. 

206.  At no time has Ngāti Manuhiri attempted to renege on the above good 5 

faith agreements, nor pursued tikanga claims to avoid honouring their 

commitments. 

207.  We of Marutūāhu acknowledge Ngāti Manuhiri. 

208.  It is also noted that at no time did Ngāti Manuhiri demand of Marutūāhu 

the following of a tikanga process, for example hui only being held on 10 

marae or unilateral determinations of mana whenua being made by 

them. 

209.  Nor, did the Crown or Marutūāhu require such a process of Ngāti 

Manuhiri. 

210.  Finally, in this context, I note that the Crown’s overlapping claims 15 

process for the Ngāti Manuhiri settlement is exactly the same as that 

undertaken for our settlements. 

211.  For completeness, the Māori Affairs Committee issued a report on the 

the Ngāti Manuhiri Claims Settlement Bill (25 July 2012) which 

addressed overlapping claims (not involving any Marutūāhu opposition): 20 

“Te Hauturu-o-Toi 
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We heard opposition to the settlement, specifically concerning Te 

Hauturu-o-Toi. Clause 83 of the bill provides for Te Hauturu-o-Toi/Little 

Barrier Island gift area, less the 1.2 hectares discussed below, to be 

vested in the post-settlement governance entity, and for that vested 

property to be gifted back to the people of New Zealand after seven days. 5 

The remaining 1.2 hectares’ fee simple estate would remain vested in 

the trustees of Ngāti Manuhiri. Clauses 84 to 96 of the bill provide for co-

governance, with the governance entity to be involved with the 

conservation management plan for Te Hauturu-o-Toi/Little Barrier Island 

(less the 1.2 hectares). 10 

We have considered the adequacy of the bill in acknowledging the mana 

whenua of other groups to Te Hauturu-o-Toi. We are aware of concern 

that the bill could enable Ngāti Manuhiri to limit access to Te Hauturu-o-

Toi, and to prevent Ngāti Wai and other iwi with interests from influencing 

the management of the island. We have been given an assurance that 15 

this is not the intent or the likely effect of the bill.” 

“Consultation and ratification processes 

Consultation with Ngāti Wai 

We heard that some members of Ngāti Wai felt that the Crown had not 

consulted them adequately regarding the settlement with Ngāti Manuhiri. 20 

The Crown engaged with Ngāti Wai in a number of ways throughout the 

negotiation and settlement with Ngāti Manuhiri, and we understand that 

there were a number of discussions about the settlement between Ngāti 

Manuhiri representatives, the Ngātiwai Trust Board, and various Ngāti 

Wai members. We note also that the inclusion of Te Hauturu-o-Toi as 25 

cultural redress was signalled publicly when the Agreement in Principle 

was agreed in 2009 and again when the Deed of Settlement was 

initialled in 2011. 

Post-settlement governance entity 

We heard from a small number of Ngāti Manuhiri members who were 30 

concerned about the structure of the post-settlement governance entity. 

The standard consultation and ratification processes were undertaken 

for the acceptance of the deed of settlement and the establishment of 

the post-settlement governance entity. We note that the Waitangi 
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Tribunal found no fault with the structure of the post-settlement 

governance entity and has declined two applications for urgent hearings 

on the adequacy of the Manuhiri Ōmaha Kaitiakitanga Ora Trust’s 

mandating processes. We are confident that the process for the 

finalisation of Ngāti Manuhiri’s settlement has been robust and 5 

transparent; in this we are guided by the findings of the Tribunal and the 

consistency of the processes employed by the MOKO Trust with Crown 

policy. 

Te Uri o Maki 

We heard objection to the settlement on the grounds that it does not 10 

provide fairly for Te Uri o Maki, and particularly the descendants of 

Maki’s eldest son, Maraeariki. Members of Te Uri o Maki told us that their 

Waitangi Tribunal claim, Wai 2181, would be settled by the bill without 

their consent. We note that the bill would settle only the aspects of Wai 

2181 that relate to the descendants of Manuhiri. The bill would not 15 

prevent Te Uri o Maki claimants who are descended from Ngāwhetu 

from participating in the Ngāti Whātua o Kaipara settlement.” 

ablished; 

On-going discussions about a co-governance / co-management 

framework for the coastal area, harbor, surrounding waterways including 20 

the Rena Environment Recovery Plan are taking place; and 

Meetings have been held with local authorities.” 

X. NGĀTI WHĀTUA ŌRĀKEI TREATY SETTLEMENT v TĀMAKI 

COLLECTIVE SETTLEMENT 

212.  The High Court decision49 in this proceeding made the following 25 

findings: 

“[135] At the heart of the plaintiff’s claim in this proceeding is its 

contention that, by virtue of its mana whenua and ahi kā, it has superior 

and exclusive subsisting rights over the land transferred to the Crown in 

1840, being the area of land identified by the right of first refusal provided 30 

for in the 2006 AIP. However the claim to have exclusive and pre-

eminent rights to the land is wholly inconsistent with the formal legal 

steps taken by Ngāti Whātua following the release of the Waitangi 

Tribunal’s Tāmaki Makaurau Settlement Process Report in 2007. 
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Confronted by the claims of other iwi who also asserted mana whenua 

over the Auckland isthmus and central Auckland area, and the Tribunal’s 

report which recognised the mana whenua of those other iwi in Tāmaki 

Makaurau, and which recommended that the draft settlement with Ngāti 

Whātua be “stopped in its tracks”, Ngāti Whātua agreed to relinquish the 5 

exclusive right of first refusal provisions contained in its AIP with the 

Crown, to be replaced with a shared right of first refusal to be held in 

common with a Collective. The terms of the legal documentation that 

followed made it absolutely clear that the exclusive right of first refusal 

provisions of the AIP were removed and replaced by the right of first 10 

refusal granted by the Crown to the Tāmaki Makaurau Collective. 

Significantly, the mana whenua of the other iwi, which of course included 

the second and third defendants, was recognised by the Crown by the 

transfer of the maunga on the Auckland isthmus to the Collective, and 

the recording of their ownership on the titles of the maunga. Ngāti 15 

Whātua fully participated throughout that process, including executing 

the Deed of Settlement of Historical Claims in November 2011 in which 

they acknowledged that the right of first refusal over land in Tāmaki 

Makaurau would be provided in the Tāmaki Makaurau Collective Deed. 

The Tāmaki Makaurau Collective specifically provided that the right of 20 

first refusal would not apply to any land that was required for the settling 

of historical claims under the Treaty.” 

“[138] Accordingly, when viewed against that factual background, the 

plaintiff’s claim to mana whenua and common law rights obliging the 

Crown to consult with it and to secure their consent before proceeding 25 

with negotiations towards Treaty settlements with other iwi involving land 

in central Auckland is confronted by the fact that Ngāti Whātua have 

voluntarily entered into agreements which engage with those rights and 

those of other iwi, in a collective manner which is inconsistent with Ngāti 

Whātua’s present claim to exclusive or primary rights that are superior 30 

or pre-eminent over those of the other iwi.” 

213.  The Court of Appeal decision in this proceeding stated: 

“[79] We consider there is merit in Mr Hodder’s criticisms of this aspect 

of the judgment. We understand the reasons that may have led the 
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Judge to make the findings that he did based on the terms of the 

agreements reached and the process following the Waitangi Tribunal’s 

2007 report. On the face of it, at least insofar as the documents are 

concerned, Ngāti Whātua Ōrākei was prepared to submit to the 

collective arrangements entered into for the purpose of settling Treaty 5 

claims across Tāmaki Makaurau in substitution for the position it had 

achieved in 2006. Clause 4.8 of the NWDS specifically stated that both 

cultural and commercial redress would be provided through the CRD, 

not the NWDS. That expressly included Ngāti Whātua Ōrākei’s 

participation in a right of first refusal over land in Tāmaki Makaurau. The 10 

CRD, as has been seen, gave no right to exclusivity in respect of any 

particular area. And it remains clear that Ngāti Whātua Ōrākei’s claims 

to a preeminent interest in central Auckland are disputed by Ngāti Paoa 

and Marutūāhu.” [Emphasis added] 

“[81] However, it must be remembered that the area embraced by the 15 

CRD is much more extensive than the area in which Ngāti Whātua 

Ōrākei assert maintenance of ahi kā and mana whenua rights. The area 

extends from Muriwai in the north-west to Miranda in the south-east. 

From the point of view of Ngāti Whātua Ōrākei there was accordingly 

scope for the interests of other iwi to be met outside the area in which 20 

Ngāti Whātua Ōrākei claimed to have preeminent rights. Further, their 

entry into the CRD and acceptance of the provisions in the Collective 

Redress Act did not necessarily establish that they accepted the 

appropriateness of any particular proposal for any of the 2006 RFR land 

to be transferred to another iwi. 25 

[82] As Mr Hodder pointed out, the collective arrangements did not 

purport to settle the historical claims of those comprising Ngā Mana 

Whenua o Tāmaki Makaurau and the preamble to the Collective Redress 

Act expressly provided that the historical claims of the iwi and hapū 

constituting the collective would be subject to individual settlements with 30 

the Crown. Consistently with this, neither the CRD nor the Collective 

Redress Act contained acknowledgements or apologies in respect of 

breaches of the Treaty, nor any agreed historical account in respect of 

the appropriate redress. Mr Hodder claimed that so far as Ngāti Whātua 
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Ōrākei was concerned, it had entered into the CRD as an exercise of its 

mana whenua only intending to be bound to the extent of the express 

term of the arrangements. It would have declined to participate had there 

been any suggestion that by doing so it was agreeing to abandon its 

mana whenua.” 5 

214.  As I understand it, the Court of Appeal was not saying Justice Davison 

was wrong on the merits of his findings, rather there were procedural 

issues with his decision. 

215.  In any event, there are several matters arising from the Court of Appeal’s 

statements: 10 

a. The potential ability to locate Treaty redress of non-Ngāti Whātua 

Ōrākei tribes outside central Auckland in their “heartland” areas was an 

argument run by the Crown and Ngāti Whātua Ōrākei in the Tāmaki 

Inquiry but rejected by the Tribunal. For example: 

“Two aspects of the Office of Treaty Settlements’ approach to granting 15 

exclusive cultural redress we found very surprising. With respect to the 

allocation of exclusive cultural redress in maunga, the Office of Treaty 

Settlements witness seemed to think that a fair distribution was called 

for. We know of no connection between tikanga, the spiritual and 

emotional connection between Māori people, their iconic landscape 20 

features, and fairness. Secondly, we were surprised by the view that 

groups that had connections with tribes outside Tāmaki Makaurau could 

get their exclusive cultural redress elsewhere, leaving the local sites for 

Ngāti Whātua o Ōrākei. This was clearly expressed by Crown counsel in 

submission as a justification for the cultural redress that had been 25 

offered to Ngāti Whātua o Ōrākei. Again, we know of no tikanga 

underpinning this approach. Moreover, we thought it surprising that the 

theory could be advanced in support of exclusive cultural redress for 

Ngāti Whātua o Ōrākei in Tāmaki Makaurau, when (like the other tangata 

whenua groups) Ngāti Whātua o Ōrākei form part of a larger tribal 30 

grouping with interests outside Tāmaki Makaurau (see ch 3, ‘What do 

the applicants object to?’ : ‘Exclusive cultural redress’).” [Footnote 

omitted] 
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b. While Ngāti Whātua Ōrākei says agreement with the Collective 

arrangements (Deed and Act) did not explicitly waive any objection to 

Crown properties in the “Claimed Lands” area being transferred to other 

iwi in Treaty settlements, the substance of the collective redress makes 

that claim disingenuous for the reasons set out by Davison J. 5 

c. The references to the collective arrangements not settling Treaty 

claims and not including acknowledgments or apologies misunderstands 

the nature of Treaty settlements. While collective deeds themselves do 

not settle iwi Treaty claims, the redress contained in collective deeds 

forms part of each iwi-specific Treaty deed that’s does settle claims. For 10 

example, the Ngā Mana Whenua o Tāmaki Makaurau Collective 

Redress Deed provides: 

“9 EFFECT OF THIS DEED 

9.1 This deed does not settle any of the historical claims of the iwi 

and hapū of Ngā Mana Whenua o Tāmaki Makaurau. 15 

9.2 This deed provides collective Treaty redress for historical 

claims in respect of the shared interests of the iwi and hapū of 

Ngā Mana Whenua o Tāmaki Makaurau. The iwi and hapū of Ngā 

Mana Whenua o Tāmaki Makaurau acknowledge that the redress 

under this deed will be part of each iwi and hapū Treaty 20 

settlement.” [Emphasis added] 

d. It is to be remembered that Ngāti Whātua Ōrākei agreed to and signed 

the the Ngā Mana Whenua o Tāmaki Makaurau Collective Redress 

Deed. 

XI. CONCLUSIONS 25 

216.  Ngāti Whātua Ōrākei claim exclusive ahi kā/mana whenua over central 

Auckland and claim under tikanga that only one tribe can ever have ahi 

kā/mana whenua over the whenua. 

217.  It is clear this litigation has been pursued to try and stop other Treaty 

settlements in central Auckland. 30 

218.  The fact is that Ngāti Whātua Ōrākei have received substantial and very 

valuable Treaty settlement redress outside their “heartland” (to use their 

language), for example the North Shore (NZDF lands and reserves) and 
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Glenn Innes (MoE properties). These are “heartland" areas” (to use their 

language) of the Marutūāhu tribes. 

219.  However, at no time did Ngāti Whātua Ōrākei seek our consent, or follow 

a tikanga process of the type reflected in the declarations now sought 

from this Court. 5 

220.  There are obvious issues of consistency and good faith that arise with 

the Ngāti Whātua Ōrākei claim. 

221.  The Ngāti Whātua Ōrākei claim raises questions: 

a. Does any other Tāmaki tribe in this proceeding, other than Ngāti 

Whātua, recognise exclusive Ngāti Whātua Ōrākei mana whenua in 10 

central Auckland? 

No. 

b. Does the Waitangi Tribunal recognise exclusive Ngāti Whātua Ōrākei 

mana whenua in central Auckland? 

No. 15 

c. Does the Crown recognise exclusive Ngāti Whātua Ōrākei mana 

whenua in central Auckland? 

No. 

d. Does the Ngāti Whātua Ōrākei deed of settlement or settlement 

legislation confer exclusive mana whenua / ahi kā or a right of veto on 20 

Ngāti Whātua Ōrākei over the “Claimed Lands”? 

No. 

e. Did Ngāti Whātua Ōrākei raise the issue of veto of other iwi 

settlements with the Crown prior to signing its 2011 settlement deed? 

Yes. 25 

f. Did the Crown offer a right of veto to Ngāti Whātua Ōrākei or any other 

iwi? 

No. 

g. Does the Ngā Mana Whenua o Tāmaki Makaurau Collective Redress 

Deed or Act confer exclusivity or a right of veto on Ngāti Whātua Ōrākei? 30 

No, to the contrary (clauses 6.3-6.4 of the Tāmaki Collective Redress 

Deed and s 120 of the Tāmaki Collective Redress Act are mutually 

exclusive with a veto). 
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h. Does the Crown Apology to Ngāti Whātua Ōrākei confer exclusivity or 

a right of veto? 

No. 

222.  This Court should be very careful before making pronouncements on 

tikanga that would have the effect of excluding all tribes (but one) from 5 

the land that their tikanga holds they belong to. 

CROSS-EXAMINATION:  MR ALLAN 

Q. Good morning Mr McEnteer. 

A. Kia ora.  

Q. I only have a couple of questions.  The first concerns your statement at 10 

paragraph 138 of your brief where you say: “shortly before Ngāti Whātua 

Ōrākei initialled its Deed of Settlement with the Crown on 

29 September 2011, the subject of veto was raised by Ngāti Whātua 

Ōrākei as reflected in the Chief Crown Negotiator memorandum of 

27 September 2011.”  What I’d like to understand is the basis upon which 15 

you say that this subject of veto was raised by Ngāti Whātua Ōrākei? 

A. I think I’ve addressed that issue at various points in my evidence and I 

think I’ve been clear there.  So that’s as we understood it and the chief 

Crown negotiator at one of the pieces of memorandums outlined that in 

his memorandum, referring to refusing that they were prepared to do what 20 

Ngāti Whātua wished. 

Q. And when we look at the portion of the memorandum you set out in 

paragraph 138 and the opening words there: “I have been asked whether 

the Crown would agree to a veto right”, is it your evidence that the asker 

was Ngāti Whātua Ōrākei? 25 

A. Yes. 

Q. Now in relation to the same issue in the conclusions section of your brief 

at paragraph 221, you pose and then answer a couple of questions.  First, 

did Ngāti Whātua Ōrākei raise the issue of veto with the Crown prior to 

signing its 2011 settlement deed?  Answer, you posit, yes.  Did the Crown 30 

offer a right of veto to Ngāti Whātua Ōrākei or any other iwi, and you posit 

the answer, no and doubtless that’s reference perhaps to that 

memorandum? 
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A. Yes that’s right. 

Q. What would have been the effect from Marutūāhu’s perspective of 

understanding that Ngāti Whātua Ōrākei, notwithstanding the 

memorandum, was reserving to itself a right to consent or not to 

allocations of properties within the 2006 RFR area as items of individual 5 

redress for Marutūāhu and other collective iwi? 

A. It would be our understanding that if that was the case, then for the 

Marutūāhu Collective, there would be no redress possible. 

Q. Because? 

A. Because of the veto.  And so therefore, there would’ve been problems 10 

trying to negotiate that with the Crown. 

Q. Does that reflect a lack of confidence that Marutūāhu might have had in 

the ability to successfully negotiate consent, had it been required to? 

A. Yes. 

CROSS-EXAMINATION:  MR WARREN 15 

Q. Tēnā koe Mr McEnteer. 

A. Kia ora. 

Q. Just one topic I want to explore with you and that’s at 5(e) of your 

statement of evidence.  You remain the current chair of Whenua Roroa o 

Tāmaki Makaurau Limited Partnership? 20 

A. Yes. 

Q. How long have you held that position? 

A. Since it was established in 2014. 

Q. Who else is on that Limited Partnership with you? 

A. Today, there is Jamie Dickson, Josie Smith, Nigel Denny and 25 

Ngarimu Blair. 

Q. The name given to that Limited Partnership, was that a name given by 

the Collective? 

1010 

A. I think it was, yes.  I’m not quite sure who actually within that gave that 30 

name. 

Q. And similar to my questions for Mr Ngamane yesterday, how has the 

operation of the Limited Partnership gone from your perspective? 
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A. I think there’s been different phases, if you like, or different over the period 

of time.  I’d say that today of perhaps the last three or four years it’s been 

quite congenial, pleasant.  We can sort of pick up the phone and talk to 

the different rōpū go-to people, say for example we’re discussing a 

commercial property that might come up.  So that’s just part and parcel 5 

of the normal workings and it’s been fine, there’s been no conflict shall 

we say.  And I’d contrast that with perhaps the early period from perhaps 

2014 to maybe 2016, 2017 sort of somewhere around there, where in 

those initial phases, those initial stages if you like, we were setting things 

up, we had to establish our own practices and things and so there was 10 

quite a lot to do.  We held quite a number of hui, were meeting quite 

regularly and there were the odd tensions and issues that came up I 

guess as we were working through things but in the main we were able 

to find workable commercial solutions I think. 

Q. Just on that in terms of the commercial focus of the entity which is clearly 15 

its foci – 

A. Yes. 

Q. – to what extent does tikanga and matters of mana whenua play a part in 

the day-to-day operation of the Limited Partnership? 

A. Well, maybe the context relating back to my answer of just before.  At the 20 

early stage, probably it’s in the first sort of half dozen hui.  The director 

for Ngāti Whātua, Rangimarie Hunia, who was the first director along with 

Rob Hutchison who passed away last year, Rangimarie did advance the 

whole idea that despite the carousel working, that should there be a 

property which came up that was in an area, I think she might’ve called it 25 

an area of significance or something like that, of one rōpū or another, that 

despite the carousel, that rōpū should be given first right or first option to 

purchase the particular property.  And in respect of that, she drew 

attention to a particular property which was 138 Kepa Road and I use that 

as an example.  That, after discussion that was not accepted by the other 30 

rōpū representatives who wanted to stick to the decision that had been 

reached and the procedures which was the carousel, operate the 

carousel, and whoever was on the lead batting order you know had the 

first right and so on.  And so, there wasn’t agreement about that and the 
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response from her at the time was that: “well we’re not sure whether we 

can proceed or not without that particular type of approach”, and that they 

would reserve their position and see what they were going to do.  I must 

say that after that, some time after that, things just proceeded on on the 

carousel basis and I assumed that things were fine from that point of view.  5 

So that’s just to contrast and I have to say in those first few years, there 

was quite a bit of a bow wave of properties that came up and despite the 

fact that some properties were in one area, then another and like in the 

particular area that Ngāti Whātua has been very concerned about in this 

hearing, I think the commercial approach was the one that sort of won the 10 

day in the sense that each of the rōpū have got their own internal 

mechanisms and so on to look at whether they should take a property or 

not, whether they should say well they will when it’s their turn.  So that’s 

continued on today and that works.  Although I’ve got to say, the last few 

years we’ve had very little Crown property come forward, so yeah. 15 

CROSS-EXAMINATION:  MS COATES – NIL 

CROSS-EXAMINATION:  MR HODDER 

Q. Morning Mr McEnteer. 

A. Kia ora. 

Q. Can I just start with a couple of the answers you’ve given to my learned 20 

friends.  When was the last time there was a meeting of the Limited 

Partnership? 

A. It’d be a couple of years now. 

Q. That’s fine, that’s probably all I need now for my purposes. 

A. Yes. 25 

Q. So there hasn’t been a recent one? 

A. No there hasn’t, no, no, no.  We’ve had discussions of course, not 

necessarily with the directors but with the property managers of the 

respective entities. 

Q. Sure.  Could I please have 333.21697.  If we just go down to the bottom 30 

of the page to the Michael Dreaver email.  My learned friend Mr Allan 

asked you about the “no veto” memorandum that Mr Dreaver sent and 
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which you refer to in your evidence in one place, you recall that you did 

refer to it? 

A. Yes this is the memo isn’t it, yes. 

Q. Yeah well the first sentence in the memorandum from Mr Dreaver to 

various people says: “I’ve just sent the attached memorandum”, it’s dated 5 

the 27th of September 2011 and I think it’s probably simplest and quickest 

if you take it from me, that is the memorandum which has the “no veto” 

lines in it.  If we go back the previous page – well just by the way, you’re 

copied (inaudible 10:18:20) as I understand it in the second line of the 

copies, mcenteer@actrix.co.nz? 10 

A. Yes. 

Q. And if we go to the next page, 21698.  And the email there is from 

Mr Renata and Mr Renata, who was he representing when he was writing 

to Mr Dreaver, among others? 

A. Sorry is that my question, is that your question to me? 15 

Q. It is. 

A. Sorry, you’d have to ask Mr Renata. 

Q. Well I’m asking you because I want your answer on the record, if you can 

help us.  Do you know who he would’ve been representing or who he 

would’ve been likely to be representing? 20 

A. Yes, I think he would’ve likely been representing Ngāti Whanaunga. 

Q. And again you’re copied on this email, the second line at the end of it? 

A. Yes.  I should say that that email address is a very old one that came out 

of Wellington when the Internet was first established back in the, well I 

would say probably the late 1980s, 1990, and being quite an early one 25 

that Actrix, a lot of Wellington people might sort of still know it, but they 

had these very efficient blockers and you’re either on a white list or a 

black list or a grey list.  And so quite often emails would be sent to me but 

I wouldn’t receive them because they wouldn’t recognise the recipient. 

1020 30 

Q. So are you saying there’s a – 

A. So I’m not too sure and I just want to make a point that Rodney could’ve 

sent the email to me but I might not have received it. 
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Q. So this email is generally a complaint in reasonably vigorous language 

about Ngāti Whātua Ōrākei in various ways.  Do you recall from the first 

couple of paragraphs, have you seen it before?  It’s a long time ago and 

I’m not – 

A. Yeah it is.  2011, yeah. 5 

Q. So if you don’t recall you don’t recall, that’s fine for our purposes. 

A. Yeah let me just read it.  No I don’t recall this particular one but the general 

thrust of what’s being said, for example – 

Q. Okay well just, the way this works is I ask you a question, once you give 

me the answer that’s all I need and it’s a factual question. 10 

A. Yes. 

Q. I don’t need to know more general information. 

A. No but I would like to finish my answer, if I may. 

Q. Well, the general – 

A. Would that be okay? 15 

Q. – way this works, I don’t want to have a long answer on something I’m 

asking about. 

A. No well I’m just trying to read it and I’m just trying to think yes, I’ll say yes 

I do understand the thrust of what is being said here. 

Q. And that wasn’t the question.   20 

A. Ah, okay. 

Q. The question was, do you recall it and the answer is no? 

A. I don’t recall that one particularly. 

Q. Let’s go on to page 21700.  At the bottom of that page is an email from 

Mr Majurey to Mr Dreaver dated the 26th of September 2011 and again it 25 

has your Actrix email address on it. 

A. Yes. 

Q. So there’s a possibility from what you have said that you might not have 

received this either, correct? 

A. No, Paul is on the white list. 30 

Q. I’m sorry? 

A. Paul Majurey’s emails are on the white list.  Which in other words, they 

come through, they don’t get sort of paused.  So, I will have got all his 

emails. 
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Q. So there’s a white list and a black list? 

A. And a grey list. 

Q. And a grey list, okay. 

A. Yes. 

Q. So he was on the white list? 5 

A. Yes, because you know, you’ve got to – well actually you didn’t ask me 

that question so I won’t give any further information, just to explain some 

of these technical things it does your head in sometimes. 

Q. I’m sure.  At the very bottom of the page, there’s a reference in this email 

by Mr Majurey to Michael Dreaver on the concept of parity of approach 10 

as between Ōrākei, the five Marutūāhu iwi and Ngāi Tai and as I 

understand it, that parity of approach raises the question, there’s a veto 

one, there’s a veto for all, there’s no veto.  Now again, are you familiar 

with this email or do you recall it?  Again it’s no criticism if you can’t recall 

it. 15 

A. No. 

Q. All right, so the only reason for those questions was to check that you’re 

sure that the issue of veto which provoked Mr Dreaver’s 

27 September 2011 memorandum saying: “no veto was being raised by 

Ngāti Whātua, it’s being raised by others including Marutūāhu”? 20 

A. Sorry I didn’t hear the question, could you repeat the question? 

Q. You told Mr Allan in reply to his question that, or you agreed with him that, 

I think, that Mr Dreaver’s “no veto” email in 27 September 2011 was 

prompted by Ngāti Whātua requests and I’m asking you whether you 

recall that it might‘ve been prompted by a range of requests of 25 

Mr Dreaver? 

A. I did speak to Mr Dreaver and he did say to me that it had come from 

Ngāti Whātua.   

Q. Now, have you given evidence in the High Court before, that’s oral 

evidence like you’re giving now? 30 

A. Yes I have, in Hamilton. 

Q. Have you been cross-examined? 

A. Yes I have.  I remember a cross-examination by Mr Williams over three 

days in regard to a (inaudible 10:25:06) case. 
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Q. And from that or otherwise, do you understand there are some important 

rules about the evidence that’s given by witnesses in the High Court? 

A. What would those be? 

Q. Well let me start with the general – 

A. The fundamental rule I would say is to tell the truth. 5 

Q. I agree but do you understand there are some other rules as well? 

A. Well I’m not familiar with what those other rules might be, if you were to 

perhaps point me to them, I could agree or – 

Q. I will, don’t worry.  Yesterday, were you in court yesterday? 

A. I was, yes. 10 

Q. So we heard some evidence about a wānanga or at least one wānanga 

discussing how Marutūāhu witnesses would approach the evidence they 

would give to this Court, do you recall that? 

A. Yes I do. 

Q. Did you attend any wānanga of that style? 15 

A. Yes. 

Q. How many? 

A. Well over the period of time, it would be a couple. 

Q. Can you bring up 347.31807 please.  This is some evidence by you which 

is in the common bundle where you give evidence in relation to the 20 

Tauranga raupatu inquiry of the Tribunal.  I don’t know what year that 

was, can you help me? 

A. No, I can’t.  I was going to ask you if you referred me to it but because 

there were two sets of hearings and there were two reports on Tauranga, 

so one – so I looked at this and I thought: “oh gosh, when was that.”  It’s 25 

a while ago though, it’d be 2000 and – either 2000, oh maybe 2004, it 

could be late, it could be in the second one but it’s such a while ago, but 

anyway it’s there. 

Q. In that, in paragraph 3, you say that you were retained by the Hauraki 

Māori Trust Board as a project manager of its Treaty of Waitangi claims. 30 

A. That’s right, yes. 

Q. How long did that role last do you know, can you recall? 

A. Yes, that would be from, 19, probably 1990/1991 to about 2007 or 2008.   

Q. Thank you. 
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A. It’s a while. 

Q. And over the page at paragraph 5, that describes what that role was, you 

might like to just have a look at that, it looks like you might’ve looked at it 

recently but that’s your evidence from that time, does that describe your 

claims manager role you had? 5 

A. Yes in general, yes. 

Q. Did you have any similar role in relation to the Marutūāhu evidence that’s 

been provided for this trial? 

A. As a claims manager? 

Q. Yeah? 10 

A. No there is no claims manager, as far as I’m aware. 

Q. A role similar to, is the question? 

A. Um – 

Q. You describe, or you and other witnesses talked about these wānanga 

but what I’m asking about is whether there was one individual who took 15 

the lead in organising those wānanga and if so, was that you? 

A. No. 

Q. No it was not you? 

A. That’s right. 

Q. And was there one individual who took the lead in organising them? 20 

A. Not in the sense of what we’ve got here, no. 

Q. Well I’m not – this is again not a critical question but it does help to 

understand what’s going on.  So and I understand that this would’ve been 

a desire to make sure everybody was involved in the exercise but I was 

wanting to identify whether somebody took the lead in it and you can’t 25 

help me on that? 

A. I think we basically did discuss this particular case and the approach and 

talked about it generally, just you know who was doing what and it’s fallen 

on me to talk about all this process stuff and so on.  So, I got to it. 

Q. I think I understand that, that one of the things that the wānanga were 30 

discussing and presumably resolved is that broadly speaking, some topic 

areas would be divided up between various witnesses, correct? 

1030 
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A. I think it’s just what our particular experience was you know and because 

of the time that I have had at this mahi, and I’ve been around and attended 

to a lot of the hearings and so on.  So it fell upon me to describe those 

and pick out the points and so on. 

Q. Yes well the witnesses we’ve heard from, then the experience you set out 5 

in your paragraph 5, indeed paragraph 6 and paragraph 7, suggest you 

have more relevant experience than the other witnesses, agreed?  In 

terms of getting ready for a court case? 

A. Oh getting ready for a court case?  Well I’ve just done different roles you 

know I mean, so that’d be as far as I can go.  I mean people have got 10 

different levels of experience I suppose but just because I’ve been 

involved in this space for a long time, you know I’ve been through different 

hearings I guess. 

Q. Now in this work going towards the production of the evidence that 

Marutūāhu witnesses have been giving to this trial, including your own, I 15 

take it you had legal assistance? 

A. I’ve had legal briefings as would be natural I think, that would just be 

normal and yeah I’ve had legal briefings of course. 

Q. Of course and the wānanga had legal briefings as well when it was 

meeting? 20 

A. Not that I recall. 

Q. But when the evidence of the various Marutūāhu witnesses was coming 

together before it was filed in mid October of last year, did you get the 

chance to review what other witnesses were saying? 

A. No. 25 

Q. Now, you’ll be aware I think from your experience that there are various 

ways to prepare evidence for either a tribunal or the Court but the essence 

is, as you said, it has to be true and the second thing is it has to be the 

witness’ own evidence, do you agree? 

A. Yes I do. 30 

Q. So one way to do that is the witness sits or possibly stands these days 

and writes or types their own evidence and that’s what we see when a 

written statement of evidence comes through.  Is that what you did? 

A. Well I’m sitting here now, not standing. 
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Q. I’m talking about the writing, not the giving orally.  So when the writing of 

evidence took place – 

A. Oh I write my evidence.  

Q. You wrote it yourself? 

A. Yes I did. 5 

Q. And I mentioned just another way which is normally – not normally but 

often a lawyer sits down and effectively acts as a scribe, that is they take 

the words that the witness gives and they record those and then send 

them back to the witness to make sure they’ve got it right and it’s the 

witness’ own voice.  That wasn’t what you did? 10 

A. Well I’d have to say that there was the odd part where I might’ve used 

some language which in legal briefings and I won’t go any further, was 

just to say be a little bit more polite in some of the phraseology.  So we 

don’t want to cause – 

Q. So I understand that to be the legal – 15 

A. – we don’t want to cause offence – 

Q. – briefings were polite, you decided to put a bit more oomph into them, is 

that right? 

A. No, no, no, I mean – no.  I think you know when you’re drafting up stuff 

you might, you know you might say: “or such and such a person is a bit 20 

of a silly bugger”, do you know and in reviewing that, they might say: “well 

could you perhaps say it a little bit differently, little bit more politely”, do 

you know. 

Q. Sure. 

A. So but – 25 

Q. Okay so did anyone at any stage explain to you that here’s a difference 

between fact evidence and opinion evidence when evidence is being 

provided to this forum? 

A. Well, I think the big thing here is, no one specifically explained that other 

than if I was there, then I can attest to that’s the fact of what I saw and 30 

what I heard, right? 

Q. Yep, that’s fact evidence. 

A. That’s right. 

Q. So do you understand that’s different to opinion evidence? 
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A. I do, yes. 

Q. So you understood that opinions can be given only by qualified experts, 

do you understand that? 

A. Well in the Waitangi Tribunal, opinions are given by all sorts of people 

because it goes to the heart of tikanga and tikanga is a sort of a range of 5 

say inherited knowledge, handed down knowledge. 

Q. Sure but do I take it that nobody explained and you did not understand 

that in this Court, there is a distinction between fact evidence and opinion 

evidence? 

A. From my experience previously, I do understand that there is a fact 10 

evidence and opinion but it’s – 

Q. Okay my question was did you understand that in this Court, that is a 

distinction that is important? 

A. Well if you say it is. 

Q. Well I’m asking you what you understood at the time you wrote your 15 

evidence? 

A. Oh I see, sorry, I misunderstood slightly your question. 

Q. Sure, so let me ask it again.  At the time you wrote your evidence – 

A. Yes. 

Q. – which appears to be some time before the 13th of October of last year, 20 

did you understand that in this Court, there’s an important distinction 

between fact evidence and opinion evidence? 

A. I just wrote the evidence as it’s there. 

Q. Was it explained to you or did you understand at the time you wrote your 

evidence that there’s a difference between providing evidence and taking 25 

on the role of a lawyer and an advocate? 

A. Oh, there clearly is a difference and I think you over time start to develop 

a style and so on, so.  You know there’s, I mean you’ll see that in my 

evidence and I don’t know, I perceive that perhaps the comment you 

made yesterday before we closed the hearing was about all the quotes 30 

and things so I’ve taken a lot of opportunity to put down quotes from 

different hearings and that’s because I’ve been there and I wanted to put 

some context to them.  It’s not so much advocacy as more putting context 
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to what have been at the time of some of these hearings, extremely 

controversial and tense matters. 

Q. Yes well I’ll pass over the word “context”, but did you understand – 

A. That’s quite important from my point of view. 

Q. Well yes –  5 

A. So I wouldn’t like you to think that you should be passing over it but that’s 

just what I’m saying. 

Q. Yes sure and I’m passing over it only for the purposes of asking you 

questions at the moment. 

A. Thank you. 10 

Q. So did you understand when you wrote your evidence that lawyers are 

the ones who present the arguments to the Court? 

A. Yes. 

Q. The other ones who make the case why their client’s preferred outcome 

should succeed? 15 

A. Well, witnesses can do that too. 

Q. Witnesses can do that.  Witnesses of fact can do that? 

A. Oh well I think we’ve heard that yesterday. 

Q. Well I’m asking you whether that was your understanding when you wrote 

your evidence? 20 

A. Well I think I’ve been quite consistent, because you’ve asked this question 

in a different way previously and I’ve just said I’ve written down here what 

I’ve written and I’ve provided some reason for doing that which is around 

providing context.  I’m not the lawyer, you know, we have a lawyer here 

in the courtroom. 25 

Q. Right and I’m assuming you had one or more lawyers before you finalised 

your evidence, correct? 

1040 

A. Well I’ve had a history of lawyers, shall we say, and quite a number of, 

I’ve worked with quite a number of lawyers over time and I might mention 30 

here Joe Williams who’s Justice Joe Williams.  Then after Joe, was Grant, 

Grant Powell and I see he was on the noticeboard as sitting here 

yesterday, that was Justice Grant Powell and now we have Paul Majurey.  

So he follows in a long line of quite I would say eminent legal minds and 
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so this provides a context because we all learn from one to the other to 

the other and you know I’ve learnt a few things along the way from 

working with those legal minds. 

Q. When you wrote your evidence last year, did you understand the 

difference between evidence and the submissions? 5 

A. Oh, well the submissions I think you’ve got your closing submissions and 

your opening submissions and your closing submissions, so. 

Q. You didn’t understand that submissions is another word for arguments to 

support the case? 

A. Well I’ve always just heard of them as being submissions. 10 

Q. So you didn’t understand that another of the rules about evidence in this 

Court is that it must not contain material in the nature of a submission? 

A. Well again, I think you’re putting to me the different rules of the Court and 

if there was a checklist, I’d be happy to go through the checklist and – 

Q. That’s part of the checklist. 15 

A. Yeah. 

Q. That evidence must not contain material in the nature of a submission.  

I’m asking you whether you understood that in October last year? 

A. Well I just wrote, as I’ve said to you I wrote my evidence down here in the 

style that I have developed and it’s been developed after many years, so 20 

it’s there for all to see.  And where I’ve been advised by counsel, I’ve said 

I’ve been advised by counsel. 

Q. Well perhaps we can agree that your brief includes a series of arguments 

and submissions? 

A. You’re inviting me to agree with you or not, as the case may be, and I 25 

have really no comment to make about that, I’ll leave that for you to 

debate. 

Q. Well there’s a short way and a long way to do this Mr McEnteer.  Either 

you agree, answer the question or I go through to make the point that 

there is a series of arguments and submissions in your evidence, you 30 

choose.  Do you agree that this brief contains a series of arguments and 

submissions? 
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A. I believe this evidence is as it’s set out.  I’ve put information that which I 

was a party and like the different hearings and so on and I’ve also cast 

my particular views.  You can see it there plainly. 

Q. Well I don’t think I can take that quite as a yes, which means I think I’m 

going to have to go the long way. 5 

THE COURT ADDRESSES MR HODDER – MATTER FOR SUBMISSION 

(10:44:10) 

CROSS-EXAMINATION CONTINUES:  MR HODDER 

Q. Let me start, if you have your evidence, it’ll be there on the screen shortly 

or I’ll give you a hard copy Mr McEnteer but let’s start with paragraph 23.  10 

So this is a discussion under the heading “2006 Ngāti Whātua o Ōrākei 

Agreement in Principle”, and you start off in paragraph 23 by quoting a 

paragraph from the Court of Appeal decision earlier in this litigation which 

I think must’ve been given in 2018.  So when you’re talking about the 

2006 Agreement in Principle, why are you quoting from the Court of 15 

Appeal in 2018? 

A. Because I felt that it was relevant. 

Q. You quote from the Court of Appeal, that Court of Appeal decision again 

in paragraph 58 about the Graham report at page 1342.  So is that again 

because you thought it was relevant? 20 

A. Yes. 

Q. And likewise at paragraph 64, you quote observations from two 

paragraphs of the Court of Appeal’s decision in 2018, talking about the 

2010 supplement.  Again because you thought it was relevant? 

A. It’s relevant and it’s contextual.  And I think at 65 there I even use again 25 

the word “relevant provisions”. 

Q. What you’re doing is setting out, aren’t you in this evidence, a narrative 

of a series of stages along the way, aren’t you? 

A. If we look at – 

Q. So you go through in chronological order pretty much for most of this stuff, 30 

don’t you? 
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A. Well what I’m trying to do there throughout my evidence because I wasn’t 

entirely sure how many or who was there and who wasn’t there in those 

different cases and what I’m trying to do is to set out a whāriki, like a fine 

mat integrated and woven of these different cases and how they’ve 

occurred and what has been, as far as I can see, sort of key points along 5 

the way.  And I felt in my evidence that that was an important matter to 

do, to set out that whāriki of context, of relevancy because it is complex, 

this is a complex case and the origins of it back in 2006 and the report in 

2007 and so on, as I mentioned before was at the time extremely 

controversial and very, very tense.  What was happening there because 10 

of what the Crown was doing, it was if you like going to there had been 

an orthodoxy or an approach or a view of what was the situation here in 

Auckland and we haven’t had a Waitangi Tribunal here in Auckland, 

hearings, apart from that one of course but it was to try and provide some 

basis I guess to understand the key elements because the iwi, 15 

Marutūāhu, the Trust Board, the other iwi, Waiohua, Te Ākitai and so on, 

they were all concerned about similar things occurring. 

Q. Can I say that you’ve put that very clearly. 

A. So that’s kind of what we’re trying to do, thank you. 

Q. Well you’ve just put that very clearly now, but you didn’t need to cite 20 

anything from the Court of Appeal to support it, did you? 

1050 

A. I felt, like all of these here, there was just – so what I’m saying is is that 

that’s the context of the entire, of my brief of evidence.   

Q. The context is what you just told us? 25 

A. Sorry, it’s just, it’s the rationale if you like and what we’re trying, what I 

was trying to do in these parts by looking at these court cases, picking 

out the points, putting them into context of the year by year, as you say 

chronological, it’s not entirely because there’s some things that were 

going contemporaneously. 30 

Q. Sure but what I’m, I think I just need to understand this, when you say 

“context”, I understood that what you just told us over two or three 

minutes, very clearly, is what you regard as the context, okay.  And what 

I’m asking you to agree with is that the Court of Appeal decision in 2018 
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isn’t context for any of that, it’s just itself narrating a background, do you 

agree? 

A. No, I don’t actually.   

Q. Well that’s fine.  I understand.  So let me turn to a different aspect of your 

evidence, let’s go to paragraph 45, start with this.  You start talking about 5 

Professor Williams, you call him Dr Williams but we’re talking about the 

Emeritus Professor Williams who gave evidence in this case a few weeks 

back, aren’t we? 

A. Yes, David Williams, yes.  There are a couple of David Williamses though, 

I’ve got to say, in my lifetime in this work. 10 

Q. Thank you but we do know the one – 

A. We do, yes. 

Q. – we agree on the one we’re talking about here? 

A. Yes. 

Q. Thank you.  And he’s one of the two witnesses you respond to that I’ve 15 

identified in this evidence, right, you respond to some aspects of 

Mr Blair’s evidence and you respond to some aspects of 

Professor Williams’ evidence, correct? 

A. That’s right, yes. 

Q. Okay so at paragraph 48, you say: “it is the height of irony that Dr Williams 20 

is happy to criticise the Waitangi Tribunal”, et cetera.  So, the height of 

irony, do you agree that’s rhetoric and advocacy? 

A. No. 

Q. You don’t think it’s rhetoric and advocacy? 

A. No because you see I employed Dr Williams at one point because he had 25 

a great deal of experience in the operations of the Native Land Court and 

when we, back years ago but “we” being the Hauraki Māori Trust Board, 

were putting together our Waitangi Tribunal case and we wanted to find 

folk who had done a lot of work on the Native Land Court and the pitfalls 

of the Native Land Court and the purpose of it and so on.  And so David 30 

Williams did a brief of evidence and while it’s such a long time ago, I can’t 

recall all of what he said, I could be pointed to it though, but he was 

basically castigating the operations of the Native Land Court and the 

judges in it as essentially being, not his words I would have to say, I would 
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paraphrase that but being essentially lackeys or agents of the Crown to 

alienate Māori land to one party or another so that different settlers could 

acquire the land and hence settle New Zealand and the purpose of the 

Court at that time.  So while I’m saying that it’s the height of irony, to come 

back to your question here, was that on the one hand I’ve seen David 5 

produce the evidence and talk about the Court in that way, but then here 

in this case I make the comments that I do at 48 which I think is ironic.  

So that’s, I’m not, you know that’s as simple as that. 

Q. It is but my original question was quite short and I just want to make sure 

I got an answer.  The original question was, don’t you agree that using 10 

the phrase “height of irony” is both an opinion and advocacy? 

A. I said no to that and I explained why. 

Q. Right well we could spend a long time on this material but I won’t – 

THE COURT ADDRESSES MR HODDER – MOVE ON (10:54:49) 

CROSS-EXAMINATION CONTINUES:  MR HODDER 15 

Q. Let me go then to paragraph 212 of your evidence and in terms of, it’s like 

the Sword of Damocles as I think it’ll be the last point I go to Your Honour.  

Paragraph 212 to start with on page 1372, you discuss the High Court 

decision in this case when there was a strike out decision made by Justice 

Paul Davison, correct? 20 

A. Yes, yes I can remember that. 

Q. And then in paragraph 2 – 

A. I was sitting there and – 

Q. Sorry I don’t need any more than yes you remember, for present 

purposes. 25 

A. Well I was just finishing it off – 

Q. There is nothing to finish off, Mr McEnteer, that was the question. 

A. Well I was just going to say I remember it because I’d had a broken ankle 

and I was sitting in the back on crutches.  So I can remember the situation 

and the case, yes. 30 

Q. Paragraph 213, you then quote from the Court of Appeal decision where 

there was an appeal against Justice Davison’s decision, correct? 
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A. Yes. 

Q. Paragraph 214, you attempt to interpret what the Court of Appeal was 

saying, correct? 

A. I do cast a view yes. 

Q. Again, can I ask you, do you not think that setting out the views of two 5 

courts and then expressing a view on what they might collectively mean 

is both submission and probably saying the same thing, advocacy? 

A. Yeah, no no, I mean again I think I’ve tried to answer this question that 

you’ve posed but look, every month or every couple of months, I get court 

decisions emailed to me or I go online and look at them because they’re 10 

court decisions relating to iwi issues around New Zealand.  And it’s 

always real interesting to look at those and to try and understand what is 

the essence of those cases and how those cases over there might relate 

to something that we’re doing or that I’m doing in my life and my work and 

so, that again, I’ve taken those ones because I’ve looked at them, that’s 15 

what I think it is but you know I could be wrong and you could be making, 

to use your words Mr Hodder, “submissions”, that I’ve been quite 

incorrect.  But that’s over to you, but I’m just saying, that’s a view of trying 

to pull this out and the technique of again you see I’ve highlighted those 

different bits there, at that paragraph 213, and that’s something I’ve 20 

learned from working with the likes of, you know as I mentioned, Justice 

Williams and Justice Powell and stuff – or they are now, they weren’t then 

of course. 

Q. So do I understand correctly that the way you’ve approached preparing 

this evidence is to adopt a style that you have seen used by the eminent 25 

lawyers you have worked with in the past? 

A. It’s not a style in that asense I think you’re meaning, which comes back 

to is it advocacy, is it what have you.  No, I was just talking about what I, 

doing is like to quote, is quotes and you’ll see my stuff has a lot of quotes 

in there and I’ve highlighted different things, I do that on a lot of work I do.  30 

But um – 

Q. Let’s go to 221 in your – 

A. 221? 

Q. – 221, last page of your evidence. 



2501 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

A. Thank you.  Oh yes. 

Q. Right, so you provide the Court with a series of questions and then you 

go on to provide the answers and am I right to think that you think that 

those are the most important questions in the case? 

A. Well, they’re the questions.  I mean it’s what seems to me to be the key 5 

questions.  And I’ve, I’ve – 

Q. And again you’re offering those in the same style as what we’ve just been 

talking about, you regard those as either context or something that is open 

to you to give evidence about? 

A. I’m just giving my, just giving the view here you know, it’s like you don’t 10 

have to accept it but it’d be nice if you did. 

Q. You don’t want an answer to that, do you. 

A. Well yeah I’m happy to have an answer, but I mean you’re asking the 

questions, and sorry I’m – as I get right to the very end and I’m trying to 

summarise the thing and kind of just leave it with a clear view. 15 

Q. Now I think you indicated earlier you heard me yesterday talking about 

59% of the words in your brief being quotations, does that sound about 

right? 

A. Yeah, I didn’t quite hear what you said because I think it was at the end 

and you were making a comment to his Worship and I didn’t quite hear 20 

what it was back, I was sitting down the back, and – 

Q. What I said was that a word count indicated that of the total number of 

words in your evidence, which I think were about 22,000, 59% of them 

were quotations.  Does that sound about right? 

A. Oh, goodness, I haven’t counted my words. 25 

Q. Right, but as a very rough impression? 

A. Jeepers, I mean I tell you what, we’ve gone a lot – I’ve done a lot more 

than this. 

Q. You’ve given other evidence where you had a higher percentage of 

quotes? 30 

A. Oh, gosh… 

THE COURT ADDRESSES MR HODDER (11:00:56) 
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CROSS-EXAMINATION CONTINUES:  MR HODDER 

Q. We’ll proceed. 

A. I just, yeah, I mean, look – 

Q. Okay – 

A. – I notice that you did – 5 

THE COURT: 

Q. Mr McInteer, I think we should move to the next question. 

A. Thank you, Sir. 

CROSS-EXAMINATION CONTINUES:  MR HODDER 

Q. You quote – this is not the same point, your Honour – you quote quite a 10 

bit from the Waitangi Tribunal’s Tāmaki Makaurau Process Report in 

2007, agreed? 

A. Yes.  The blue covered report. 

Q. So you’re familiar with that report? 

A. I am, yes. 15 

Q. And at paragraph 32 and 33 you have quotes there including I think a 

quote from the transmittal letter both of which talk about the fact that what 

their concern was with the process being followed by the Crown leading 

up to the AIP with Ngāti Whātua, agree that’s what those quotes deal 

with? 20 

A. Yeah, I’ve referenced them there in the footnote. 

Q. Yes.  Can we have 319.12210 please.  Now, I appreciate you haven’t 

done a word count.  My understanding is that 22% of your words come 

from this report, that’s the Tāmaki Makaurau Process Report of 2007.  

Can we go to page 12264 please.  If we go to the right-hand bottom corner 25 

it says: “Concern four,” and you just read or see that paragraph below the 

bold one: “As we often said in the interlocutory stages of this inquiry we 

are not inquiring into whether or not the Crown’s assessment of Ngāti 

Whātua Ōrākei’s claims in Tāmaki Makaurau is correct.  We are in no 

position to express an opinion on that question because we haven’t 30 

conducted an historical inquiry.”  Do you recall that part of the report? 
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A. Look, would it be possible for me to have the actual original little blue 

copy? 

Q. Yes.  

A. Do you have a copy here?  

Q. Behind you you should find a volume 319 in those bundles behind you.  If 5 

you look for the volume that has 319 on the spine, or the registrar does. 

A. Well (inaudible 11:03:43) so much words there. 

Q. About 33,000 and rising.   

A. Oh, well, I’ve – 

Q. Sorry, 33,000 pages and rising. 10 

A. Okay.  Well, that’s a fair lot, isn’t it.  I think in the Hauraki inquiry we did 

nearly 50,000 pages over 12 volumes. 

Q. 319, page 12264.   

A. Sorry, now what page was in? 

Q. 12264.  If you look in the bottom right-hand corner you’ll see numbers 319 15 

point something.  And the point something here is 12264. 

A. Yes, thank you.  Yes, I’ve got it now. 

Q. So my question is about that paragraph we looked at at the bottom of 

12264. 

A. Yes. 20 

Q. And my first question was do you remember that paragraph? 

A. Well, I remember it now. 

Q. Right. 

A. Yeah.  I mean it’s a while since I’ve read that report but – 

Q. Sure. 25 

A. – but, yes, there were these various concerns, yes. 

Q. Sure.   

A. Or headed up “Concerns”. 

Q. And my second question is, well, I can assure you that it’s not quoted in 

your evidence so the question is why not, why was this paragraph not 30 

quoted among all the others you did quote from that report? 

A. Well, I was – I have in my evidence been talking about process, so I’m 

focused around process, like concern three and concern two, and I think 

as you said at that report and I think it was established that it – there was 
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a lot about process as opposed to if we might say what is identified here.  

This was the process or methodology.  But, you know, we just… 

Q. Let’s go back to the beginning of your – you can put that aside, I’m not 

going to ask you any more questions about that report. 

A. Oh, okay. 5 

Q. So can we go back to your brief of evidence and go to paragraphs 9 and 

10.   

A. Oh, yes. 

Q. So now you told us earlier today that you sat down and wrote this 

evidence yourself, correct? 10 

A. Yes. 

Q. So paragraphs 9 and 10 appear in six other Marutūāhu witness briefs in 

the same form. 

A. Mmm. 

Q. So were they copying your text? 15 

A. Well, I think you’d have to ask them.  I’ve just set out in 9 and 10, and I 

wanted to be clear about this, that this is what I was advised by my 

counsel of both 9 and 10.  So… 

Q. And was that advice in writing or oral? 

A. Well, that’s a good point actually.  I can’t recall that.   20 

Q. Let’s move on.  If we go to your paragraph 135, you’ve set out there a 

series of subparagraphs (a) through to (e) in which you describe what did 

not happen or was not said by Ngāti Whātua Ōrākei negotiators during 

the collective hui, and at 136 you say if it had been raised then it would 

have been discussed kanohi kit e kanohi.  Now you wrote those 25 

paragraphs? 

A. Yes, this was the experience we had.  I mean it’s quite an important here 

and – 

Q. It is and I’m not wanting to diminish that it’s an important point for 

Marutūāhu’s case but what I’m – 30 

A. No, but it’s an – 

Q. – interested is why it’s identical to Mr Peters’ paragraphs 14 and 15? 

A. Well, I don’t know.  You’d have to ask Mr Peters that.  But – 
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Q. So, again, you wrote this and the fact that it’s identical somewhere else 

is nothing to do with you, correct? 

A. Well, I haven’t seen – I didn’t see Mr Peters’ evidence.  I was interested 

to hear it yesterday. 

Q. And the same thing for Mr Ngamane as well? 5 

A. Yes, I heard Mr Ngamane’s evidence yesterday. 

Q. But again this identical – has an identical paragraphs to your 135, 136, 

but you know nothing about that, correct? 

A. Well, other than we’ve discussed these matters, you know, in the 

wānangas which I think they referred to, and I was a part of those.   10 

Q. But, just to be clear, this is your prose? 

A. It’s my evidence and it’s written there. 

Q. These are words that you yourself wrote? 

A. Am pretty clear about it and I think I’ve mentioned that a couple of times 

to you. 15 

Q. Yes, and I just need to be clear about it too. 

A. Yeah.  Thank you. 

Q. So if we go to the last paragraph of your evidence which is paragraph 222 

where you talk about the Court being very careful, that is what you wrote 

as well? 20 

1110 

A. I finished off, yeah, the court, this Court should be very careful.  I don’t 

mean anything to – 

Q. Okay but please listen to my question.  The question was did you write 

it? 25 

A. Ah.  Yep, that’s it. 

Q. Yes, you wrote that, do I take it? 

A. That’s right. 

Q. So, again, that’s identical to Mr Ngamane’s paragraph 142.  You’re not 

able to tell us how that came about? 30 

A. Well, other than we’ve, you know, we’ve talked generally, we’ve talked 

amongst it, we’ve written our evidence.  I have not seen Mr Ngamane’s 

evidence.  I know it was made available but I have been quite busy in 
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these last few weeks with other matters and I heard his evidence 

yesterday for the first time. 

Q. So can I ask whether this idea or this point that you’re making in 

paragraph 222 was discussed at the wānanga we talked about at the very 

beginning of my questions? 5 

A. Generally, yes.  Yes. 

Q. And a similar warning is to be found in Mr Mikaere’s evidence at 

paragraph 79 and Mr Rawiri’s evidence, 75 of the English version and 73 

of the Te Reo version.  So is it appropriate for me to assume that this was 

meant to be a message to the Court from the Marutūāhu witnesses that 10 

was something thought about, discussed and confirmed at the wānanga? 

A. Well, again, I think you’d need to put to the other witnesses and I’m not 

speaking for other witnesses, I can only speak for myself.  And I think it 

is important to, as I read it now, I do want to say that this is meant in a 

rangimārie way, you know, in a gentle, considered way.  And I would have 15 

no doubt that his Honour would be very careful in the positive sense of 

that word.  So – but we just feel, I just feel here that there are places like 

the Waitangi Tribunal and it sort of is in a way a disappointment that there 

hasn’t been a Waitangi Tribunal hearing in the Auckland area, apart from 

the process report, to actually canvass all the layers and interests of all 20 

of the iwi.  And it would be, it would I think have been helpful to yourself, 

Mr Hodder, and of course to the courts in general, since they do take 

cognisance of the Waitangi Tribunal reports in other jurisdictions and 

other places that I’ve seen.  So I’m just saying that it’s, I’m saying that 

there is a place I suppose in the Waitangi Tribunal just close as you can 25 

get.  I’ve heard the evidence of the different folk yesterday and of course 

some would say that there’s another place altogether other than the 

Waitangi Tribunal as well.  But for me I’ve found that over 30 years to be 

a helpful place and I’ve seen from observing judges and many of them – 

Q. Mr McEnteer, I am going to interrupt you at this point.  I’ve given some 30 

minutes which I probably shouldn’t have but – 

A. They’ve just been positive, I’ll finish it off, that it’s been positive for judges 

to – different judges of the courts to hear in that space.  But I’m just trying 

to say when I looked at it again now – 
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Q. Well, hang on.  You’ve had your chance on that.  Let me – 

A. I’ll leave it at that, perhaps I’ll it at that. 

Q. And you haven’t answered my question yet which is what I’m concerned 

about. 

A. Oh. 5 

Q. So the question was – 

A. Sorry. 

Q. – was the giving of such a warning by the various Marutūāhu witnesses 

who have done so in their evidence something that was discussed at the 

wānanga? 10 

A. The general issue but this particular, I wouldn’t have said that this is a 

warning.  It’s my comment and I’ve given you the context for it. 

Q. Thank you very much.  Can we go to paragraph 28 of your evidence and 

there you quote from Mr Blair’s evidence in which he describes your 

contribution to the December 2014 hui at Ōrākei, correct, that’s what 15 

you’re doing, you’re quoting his paragraph 28? 

A. That’s it, yeah, the footnote is there, yeah, given the footnote. 

Q. Thank you.  And you criticise him in various ways there and elsewhere 

but including in the next paragraph where you are concerned about his 

comments about Thames.  But what I don’t see is you deny his summary 20 

of what your contribution was as outlined in paragraph 128.  So is his 

discussion in 128 correct insofar as it describes what you were saying? 

A. Interesting.  Um… 

Q. Mr McInteer, just before you start, can I tell you that most of the questions 

I asked, in fact all the questions I asked I hope, are capable of a yes or 25 

no answer and in some ways I should have told you this earlier but you 

can answer yes or no or maybe, and if you want to add a qualification of 

a relatively short one that’s perfectly fine, but what you’re doing quite often 

is just wandering off into a long, lengthy statement which has nothing in 

particular to do with my question.  So can you please try and answer that 30 

question yes or no? 

OBJECTION:  MR MAJUREY (11:16:29) 
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THE COURT: 

Q. Mr McInteer, I am going to ask you to answer the questions put.  If you 

want to go further than yes or no you’re welcome to do so but generally 

shorter is better than longer. 

A. Thank you, your Honour. 5 

CROSS-EXAMINATION CONTINUES:  MR HODDER 

Q. So shall I ask the question again? 

A. Yes, please, start again. 

Q. So the question was insofar as the quote that you set out in paragraph 28 

of your brief is concerned where it describes what you said at that hui, is 10 

Mr Blair’s summary correct? 

A. I didn’t even – I must say I didn’t even notice Mr Blair but I did arrive at 

the marae from Wellington and I did stand at the doorway.  I can’t 

remember whether I raised – waved my arms around but that would have 

been quite usual for me to identify landscapes and point out different 15 

things or look at that because it’s a high point of the area.  So at the end 

of the day, I’d think I disagreed with him in this evidence there but the 

event was there, I went to the event, I stood in the doorway as I was 

coming in of course, so he interpreted one way and I’ve interpreted 

another. 20 

Q. Can we go then to paragraph 171.  At paragraph 171 you set out lengthy 

quotes from the Ngāti Whātua o Kaipara and the Marutūāhu deeds, 

correct? 

A. Yes. 

Q. And to the next page, page 1362, at (b) you quote, for example, from the 25 

Marutūāhu Deed and paragraph 4.37 refers to an exclusive or to 

exclusive RFR land, correct? 

A. At paragraph 173? 

Q. No, paragraph 4.37 on the page you should be looking at on the screen. 

A. Oh, yeah, no, I’m looking at my evidence here because I find it easier with 30 

my glasses. 

Q. Okay, well I’m doing the same as well.  So on page 35 of your evidence, 

you’ve got that? 
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A. Yes. 

Q. Okay, and (b) is the subparagraph? 

A. Yes, from the Marutūāhu Deed, yes. 

Q. Right, and below that you see 4.37? 

A. I do, yes. 5 

Q. And two lines below that you’ll see the reference to exclusive RFR land? 

A. Oh, yes. 

Q. Thank you.  And if we move on to your page – 

A. That’s the Crown term, eh, that one? 

Q. Let’s go on – 10 

A. See that “exclusive RFR” is the way in which the Crown puts these things. 

1120 

THE COURT: 

Q. I’m not sure this is relevant to the question, Mr McEnteer. 

A. Pardon? 15 

Q. I’m not sure this is relevant to the question asked. 

A. Yes, I see the word there.   

CROSS-EXAMINATION CONTINUES:  MR HODDER 

Q. It might be relevant to the next question I’m about to ask though, if you 

wait for that we’ll see how we go.  If you go to the next page which is your 20 

paragraph 173? 

A. Yes. 

Q. You say: “it’s important to note that this exclusive Marutūāhu RFR area 

does not mean that Ngāti Whātua Kaipara do not have customary 

interests in this area.”  Now, do I understand that to be saying that there 25 

is an area where there is a right of first refusal which belongs, as it were, 

to Marutūāhu alone?  With me so far, agreed? 

A. I’d like you to finish the question. 

Q. Well let me put it in two questions.  The first is do you agree that the Deed 

includes a right of first refusal which is to be exercised by Marutūāhu 30 

alone as that right of first refusal? 
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A. Yes, that is what the Crown’s written, yes, in the Deed.  It’s the term about 

“exclusive” that’s the issue I think. 

Q. Well what it means is that nobody else has that right of first refusal apart 

from Marutūāhu, doesn’t it? 

A. It means that it is for Marutūāhu and the other one, the other area is for 5 

the other iwi and that is something which Marutūāhu did not seek as 

exclusive.  It’s a term used by the Crown to say that it’s for that particular 

iwi or that other iwi. 

Q. So it’s your evidence that the Crown imposed this exclusive RFR even 

though Marutūāhu didn’t want it? 10 

A. It’s a term which they use, it’s the use of the term “exclusive”, it’s a – I 

don’t know what you might say, it’s an artform of the word “exclusive”.  I 

mean it’s, it’s – the Crown uses the term in the deeds, right, meaning that 

is for one iwi, that is for another.  But the discussions that occurred 

between the two iwi were conducted in the way that I’ve mentioned here 15 

and elsewhere and Marutūāhu didn’t seek an exclusive area, it came out 

of discussions. 

Q. Let me ask it this way.  To the extent that there is a RFR, a right of first 

refusal in relation to a particular area and that right is conferred upon 

Marutūāhu, that’s what Marutūāhu was seeking isn’t it? 20 

A. As I said to you, Marutūāhu at the end result of it was the Deed and the 

Deed says it’s an exclusive right to Marutūāhu and that means it is for 

Marutūāhu.  But did Marutūāhu seek an exclusive area?  No it didn’t.  

That’s what came out the other end.  It’s the way the Crown writes these 

deeds. 25 

Q. I don’t think we’ve heard that before, that Marutūāhu did not seek to have 

its own RFR area or have the same right of first refusal? 

A. Oh no, it wanted a right of first refusal, it wanted a right of first refusal in 

a geographic area but the areas were divided up.  

Q. Sure, okay let’s move on in the second part of that sentence.  What you 30 

go on to say is that: “that still doesn’t mean that other groups, in particular 

Ngāti Whātua Kaipara, do not have customary interests this area”, and 

that’s an important proposition, isn’t it? 

A. Yes. 



2511 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

Q. Right, but it doesn’t mean they have a right of first refusal agreed, in those 

areas or the area that Marutūāhu – 

A. It doesn’t, that’s right it does not have a right of first refusal in that area. 

Q. And you make that point in relation to I think four separate deeds that you 

talk about.  You discuss four other deeds and they’ve all got exclusive 5 

rights of first refusal and in each case, you have the same sentence: “it’s 

important to note the exclusive RFR doesn’t mean that the other group 

doesn’t have customary interests”, do you recall that? 

A. Yes.  I’m trying to save on the words. 

Q. Insofar as and staying with what we’re looking at which is paragraph 173, 10 

do you agree that the justification for Marutūāhu having a right of first 

refusal is it has a stronger customary interest in that area than other 

groups? 

A. It’s a good question.  It has customary interests, others have customary 

interest.  We negotiated and that’s what came out at the end, those 15 

arrangements. 

Q. You mention in your evidence, this is at paragraph 3, that you belong to, 

among other groups, Ngāti Pāoa, correct? 

A. Sorry, at what? 

Q. Paragraph 3. 20 

A. Oh, 3.  Ah, yes. 

Q. Do you keep up with affairs within Ngāti Pāoa? 

A. Well as best I can, it’s a bit of a struggle at times and I was at the Deed 

signing ceremony two Saturdays ago which was a very good event. 

Q. You’d be aware then of some differences in approach within Ngāti Pāoa 25 

or by some within Ngāti Pāoa to the approach that’s been taken by 

Marutūāhu leadership about allocation of redress? 

A. There is differences within Ngāti Pāoa. 

Q. And one of the differences as to whether or not the redress that 

Marutūāhu might receive from the Crown should be related to the strength 30 

of the group’s customary interest within a particular area, agreed? 

A. Some in Ngāti Pāoa have advocated and said that situation, that position. 

Q. Do you understand that’s one of the reasons why Ngāti Pāoa hasn’t 

initialled the Collective Deed that Marutūāhu and other iwi have? 
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A. No, I don’t.  I think that’s too general a gloss on things. 

Q. Now you say in your evidence that you are currently deputy chair of the 

Hauraki Collective.  How long have you held that role? 

A. Since I think probably 2009 or 2010.   

Q. So you’d be familiar with the issues that have led to the Waitangi 5 

Tribunal’s 2019 Hauraki Settlement Overlapping Claims Report? 

A. I gave evidence in that one. 

Q. Right.  So, you would be aware that the issues that gave rise to that 

inquiry were concerns by other groups, I’m referring to what’s at page 

322.13727 that Hauraki iwi were incorrectly offered redress within the 10 

claimants’ rohe, you recall that was really what produced this inquiry, 

gave rise to this inquiry? 

A. Sorry, where is that document? 

Q. I can bring it up if you like, page 322 – so it starts at 322.13717 and we 

go to page 13727.  And this is the letter of transmittal and I’m looking at 15 

the second paragraph beginning: “at the heart of this report are 

allegations”, and what I was quoting from was the sentence that says: 

“the claimants say as a result Hauraki iwi were incorrectly offered redress 

within the claimants’ rohe.” 

A. Yes. 20 

Q. I understand that to say that was what caused this inquiry, you agree? 

A. Oh that’s, there were a number of things but yeah I mean I can see it 

there and I think that’s certainly different iwi made that claim. 

COURT ADJOURNS: 11.29 AM 

  25 
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COURT RESUMES: 11.46 AM 

CROSS-EXAMINATION:  MR MAHUIKA – NIL 

RE-EXAMINATION:  MR MAJUREY – NIL 

QUESTIONS FROM THE COURT – NIL 

WITNESS EXCUSED 5 
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MR MAJUREY CALLS 

DEBRA LIANE NGAMANE (AFFIRMED) 

Q. Your name is Debra Liane Ngamane? 

A. Yes. 

Q. We just need to make sure that the mic is close to you, just so you can 5 

be heard.   

A. Yes. 

Q. You belong to the tribes set out at paragraph 2 of your brief? 

A. Yes. 

Q. And a number of your roles are set out at paragraphs 3 to 5 of your brief? 10 

A. Yes. 

Q. Can you please take your evidence as read and with the assistance of 

Madam Registrar, sign it? 

BRIEF OF EVIDENCE OF DEBRA LIANE NGAMANE 

INTRODUCTION 15 

1.  My name is Debra Liane Ngamane. 

2.  I belong to Ngāti Tamaterā, Ngāti Maru, Ngāti Whanaunga and Ngāti 

Pāoa. My whakapapa incudes direct descent from all five sons of the 

eponymous tupuna Marutūāhu. 

3.  I am a mandated Treaty negotiator for Ngāti Tamaterā and am part of 20 

the Marutūāhu Collective and Hauraki Collective of Iwi negotiators. 

4.  I am a trustee of the Ngāti Tamaterā Treaty Settlement Trust. 

5.  I am a Mana Whenua member of the Independent Māori Statutory Board 

(one of two Marutūāhu representatives). I note that David Taipari, a 

Marutūāhu representative, has been the IMSB Chair since its 25 

establishment in 2010. 

6.  I am giving evidence in the capacity of my Marutūāhu and Pare Hauraki 

roles. 

7.  I have read the evidence of my brother Wati Ngamane and my co-Ngāti 

Tamaterā negotiator John McEnteer, which I agree with and fully 30 

support. 
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NGĀTI WHĀTUA ŌRĀKEI EXCLUSIVE CLAIM TO CENTRAL AUCKLAND 

8.  I am advised by Counsel for Marutūāhu that Ngāti Whātua Ōrākei seeks 

four Court declarations, summarised as follows: 

i. Ngāti Whātua Ōrākei has ahi kā and mana whenua in the “2006 RFR 

Land” and “1840 Transfer Land” (“Claimed Lands”). These areas are 5 

shown in the attached map.1 

ii. When applying its “Overlapping Claims Policy” in relation to the 

Claimed Lands, the Crown must act in accordance with tikanga, 

particularly Ngāti Whātua Ōrākei tikanga. 

iii. When developing proposals to include any land within the Claimed 10 

Lands in a proposed Treaty settlement with iwi who do not have ahi kā, 

the Crown must act in accordance with tikanga, particularly Ngāti 

Whātua Ōrākei tikanga. 

iv. In order to comply with tikanga in the above circumstances with an iwi 

other than Ngāti Whātua Ōrākei, the Crown must: 15 

a. appropriately consult with Ngāti Whātua Ōrākei; 

b. acknowledge Ngāti Whātua Ōrākei as the iwi having ahi kā; 

c. decline to include land in a proposed Treaty settlement if there is 

evidence it would unjustifiably erode the mana whenua of Ngāti Whātua 

Ōrākei as the iwi having ahi kā; 20 

d. decline to include land or recognise an interest in land in a proposed 

Treaty settlement where the land has been the  subject of a gift to the 

Crown unless Ngāti Whātua Ōrākei, as gifting iwi, has provided its 

consent to the transfer. 

9.  I am also advised by Counsel for Marutūāhu that it was confirmed by 25 

Ngāti Whātua Ōrākei at earlier Court hearings in this proceeding that it 

effectively claims: 

a.  Exclusive ahi kā/mana whenua over the entire Claimed Lands; and 

b.  A right of veto over all proposed Treaty settlement involving any land 

within the “1840 Transfer Land”. 30 

NGĀTI WHĀTUA ŌRĀKEI AND TĀMAKI COLLECTIVE 

10.  I attended the Tāmaki Collective Treaty settlement negotiations hui from 

2010 through 2012 (as well as the hui in 2012–2014 to the time of the 
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Ngā Mana Whenua o Tāmaki Makaurau Collective Redress Act 2014 

being legislated). 

11.  I signed all the Tāmaki Collective settlement milestone documents – 

from the Collective Framework Agreement to the Ngā Mana Whenua o 

Tāmaki Makaurau Collective Redress Deed. 5 

12.  At no time during any of Tāmaki Collective hui that I attended, and not 

before they completed their own settlement (deed2 and legislation3), did 

any of the Ngāti Whātua Ōrākei negotiators: 

a. claim they only joined the Tāmaki Collective negotiations table due to 

pressure or duress from the Crown; 10 

b. claim a veto over any other Treaty settlement in the “1840 Transfer 

Land”; 

c. claim exclusive mana whenua or ahi kā over the “Claimed Lands” 

(“1840 Transfer Land” and “2006 RFR Land”); 

d. claim a mandatory Ngāti Whātua Ōrākei tikanga process must be 15 

followed by the Crown (or any other iwi) for any other Treaty settlement 

in the “Claimed Lands”; or 

e. claim that the iwi of the Tāmaki Collective only received Treaty 

settlement redress in the Claimed Lands, such as the Tūpuna Maunga 

transfers or RFR regime, because Ngāti Whātua Ōrākei consented to 20 

this as an exercise of their exclusive mana. 

13.  Had such a claim been raised to our faces in a collective hui of all 13 

tribes, we would have discussed the issues kanohi ki te kanohi under 

tikanga as we did for all the issues that arose during the Tāmaki 

Collective negotiations. 25 

MARUTŪĀHU COLLECTIVE SETTLEMENT REDRESS 

14.  The Marutūāhu Collective Redress inside the “Claimed Lands” area is 

shown in [JM 12]. 

15.  Two important areas of redress are located at Waipapa (commercial 

redress) and Gladstone Park (cultural redress). The negotiations over 30 

these areas were very difficult with the Crown and, at times, negatively 

affected by politics. For example, the interference of the then Prime 

Minister of the day to give a Parnell tennis club a perpetual lease on the 
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back of our Treaty settlement, which they would never have got from the 

Council. 

16.  As I understand it, none of the other 13 tribes of Ngā Mana Whenua o 

Tāmaki Makaurau ever sought these areas to be included in their Treaty 

settlements. 5 

HUI 

17.  Earlier this year, Ngāti Whātua Ōrākei and the Marutūāhu Collective 

(Ngāti Paoa, Ngāti Tamaterā, Ngāti Whanaunga, Ngāti Maru and Te 

Patukirikiri) held hui to address the raruraru in relation to this litigation. 

18.  The first hui took place on 19 July 2020 at Wharekawa Marae (Kaiaua) 10 

and the second hui on 26 July 2020 at Ōrākei Marae. I attended both 

hui. 

19. While the hui brought together large numbers of our peoples and were 

held in a respectful manner, it is a shame resolutions were not achieved. 

But, at least we talked. 15 

20.  This is to be contrasted with other iwi elsewhere in the motu who have 

been preaching tikanga but have found all manner of excuses 

throughout the whole year to avoid meeting with us face to face - even 

once. 

TIKANGA 20 

21.  I was fortunate to have been raised in the tikanga of our old people and 

worked with very humble and revered elders, people such as Huhurere 

Tukukino, Rikiriki Rakena, Toko Renata Te Taniwha, Taimoana Turoa 

and Betty Williams to name a few. 

22.  Our elders would never have agreed to taking matters of tikanga to the 25 

High Court, let alone try and have the High Court effectively remove the 

centuries relationships of all other tribes with the whenua. Added to this 

is the insult of the severe costs with this litigation, including the prospect 

of Ngāti Whātua Ōrākei claiming costs against the tribes they are trying 

to wipe off the map if we “lose”. 30 

23.  The Ngāti Whātua Ōrākei claim does not respect whanaungatanga. 

24.  The Ngāti Whātua Ōrākei claim does not respect whakapapa. 

25.  The Ngāti Whātua Ōrākei claim does not respect manaakitanga. 
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26.  As a mother I have seen the terrible effects these mana munching 

campaigns have on our rangatahi. It makes an absolute mockery of what 

is tika - it is offensive and disgusting in terms of the behaviour that 

enabled it and the silence by those who tolerated it. 

CROSS-EXAMINATION:  MR WARD – NIL 5 

CROSS-EXAMINATION:  MR WARREN – NIL 

CROSS-EXAMINATION:  MS COATES – NIL 

CROSS-EXAMINATION:  MS JONES 

Q. Tēnā koe Ms Ngamane. 

A. Kia ora. 10 

Q. My name is Ms Jones and I am one of the lawyers for Ngāti Whātua 

Ōrākei and I just have a few questions to ask you today.  So 

acknowledging at paragraph 2 of your evidence that you whakapapa to 

all of the five Marutūāhu tribes, except Te Patukirikiri? 

A. Yes. 15 

Q. And you’ve been a negotiator for Ngāti Tamaterā in particular is that 

correct? 

A. Yes. 

Q. And presumably within the Collectives, your role as negotiator for 

Tamatera is to advocate for the interests of that iwi in particular within the 20 

various Collectives? 

A. Yes. 

Q. And I just want to run through the collectives that Ngāti Tamaterā is 

involved in.  Those are the Tāmaki Collective, the Ngā Mana Whenua o 

Tāmaki Makaurau? 25 

A. Yes. 

Q. And that Collective has, gives the various members maunga and motu 

redress? 

A. The Collective redress, yes. 

Q. Ka pai and the commercial RFR area? 30 
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A. Yes. 

Q. The Marutūāhu Collective? 

A. Yes. 

Q. In which there is $30 million of financial redress for Marutūāhu, the 

Collective? 5 

A. If we settle, yes. 

Q. Yes, of course.  Proposed I guess I should say, financial redress plus I 

think we’ve spoken with Mr McEnteer about the RFR in the Kaipara 

region, correct? 

A. Yeah. 10 

Q. And the right to various, right to purchase various properties? 

A. That’s right. 

Q. And Ngāti Tamaterā is also involved in the Hauraki Collective? 

A. Yes. 

Q. For which there is a proposed $100 million in commercial and financial 15 

redress? 

A. Across 12 iwi. 

Q. Across 12 iwi, of course. 

A. Yes. 

Q. And I think the version of the Parehauraki Deed of Settlement that’s in our 20 

bundle, I don’t think we need to go there, that doesn’t have the initial 

signatures on it.  I’m just wondering how many of the 12 iwi have initialled 

that Deed? 

A. I know as Tamaterā we signed, I am not sure. 

Q. Do you know whether all iwi have signed that?  Initialled, sorry? 25 

A. I would assume by now that yes. 

Q. And of course there’s the – 

A. Perhaps one or two exceptions. 

Q. Okay, ka pai and the Ngāti Tamaterā individual – this is outside of the 

Collectives of course, the individual Tamaterā Deed of Settlement for 30 

which the total proposed commercial and financial redress is $25 million? 

A. Yes. 

Q. The second topic I would like to ask you about is, if we could just go down 

to paragraph 12 of your evidence? 
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A. Yes. 

Q. And that records a number of things that you say Ngāti Whātua did not 

claim as they joined or negotiated the Tāmaki Collective arrangements, 

that’s right? 

A. Yes. 5 

Q. And I take it you know Mr Ngarimu Blair or at least know who he is, is that 

right? 

A. Of course. 

Q. And I’m not, I can’t remember but I don’t think your evidence states 

whether or not you had read his evidence when you were preparing yours, 10 

do you have any recollection of that? 

A. I read it last year, yeah. 

Q. And perhaps I’ll take you to his reply evidence which is what Mr Blair 

would’ve prepared in response to the evidence from Marutūāhu, Ngāi Tai 

and Te Ākitai and others, so that’s – we’ve got that thank you so if we 15 

could go to paragraph 31 of Mr Blair’s reply evidence.  00116 is the page.  

And to be fair, here Mr Blair’s responding to Ms Karen Wilson from Te 

Ākitai Waiohua who makes a similar suggestion to you that she didn’t 

hear Ngāti Whātua Ōrākei objecting to other groups and this is my 

paraphrase, other groups objecting to redress in Tāmaki during those 20 

negotiations.  So I’m not suggesting that Mr Blair is replying to you but 

he’s saying at his paragraph 31 that Ngāti Whātua Ōrākei did make those 

objections? 

A. Can I first read it please? 

Q. Of course.  25 

A. The next page? 

Q. Yep. 

A. I guess that’s the experience with Ākitai. 

Q. Yes that’s right and what my question to you is, is do you remember, so 

Mr Blair refers to Powai Rameka in his paragraph, do you remember 30 

Ms Rameka? 

A. I remember the kuia, yes. 

Q. And do you recall Ms Rameka – my understanding is that Ms Rameka 

was fairly vocal at some of these Collective negotiation hui and I’m 
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wondering if you recall Ms Rameka making any of these suggestions at 

hui? 

A. Not that I can recollect. 

Q. And so even though you don’t recall that, you don’t have any reason to 

suggest that Mr Blair’s recollection of that is wrong, do you? 5 

A. That’s Mr Blair’s experience. 

Q. Ka pai.  Can I take you to a document that is document 349.32792 and if 

we go down to the end of the second page which is – start at the end, the 

second page please, yes, this one here.  So this is an email from Mr Blair 

to Mr Majurey dated 28 June 2011, you see that? 10 

A. Yes, I see it. 

Q. So Mr Blair in this email is setting out the concerns on behalf of Ngāti 

Whātua Ōrākei about the naming of what we’re calling in this proceeding 

the Tāmaki Collective but what is now the Ngā Mana Whenua o Tāmaki 

Makaurau Collective. 15 

A. I see that. 

Q. Yes. 

A. I do make a comment that what eventuated in terms of the wording was 

Ngā Mana Whenua o Tāmaki Makaurau – 

Q. Yes, and – 20 

A. – and certainly as a collective we did operate on consensus so all I can 

assume is there was some semblance of agreement reached. 

Q. Ka pai.  And if we just scroll up, this is just for logistics, you can see – end 

of the first page please – you’ll see Mr Majurey then forwards the email 

on to what I imagine are the negotiators for all of the collective, all of the 25 

individual iwi involved in the collective negotiations? 

A. It would appear so. 

Q. And, just for the record, I can see your email there in the third to last line 

of the recipient list? 

A. Yes. 30 

Q. And then also Mr Te Warena Taua’s email in the second line and then, if 

we just head up to the top of the page which is the last email, you’ll see 

that Mr Taua expresses his absolute support for what Mr Blair is 

proposing which is a, well, which is his view that on behalf of Ngāti 
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Whātua Ōrākei that Ngā Mana Whenua o Tāmaki Makaurau is not an 

appropriate or fair name for the collective, you see that? 

A. I see that that was his response. 

Q. Do you recall this email at all, noting that it’s almost 10 years ago? 

A. Yeah, I certainly don’t recall it. 5 

Q. And so even though you don’t recall that, and noting what you say about 

the collective operating on consensus and the fact that the name changed 

to, well, the name is the name that it has today, that you would 

characterise Mr Blair’s email as a complaint about aspects of the 

collective negotiations? 10 

A. I wouldn’t term it as complaint.  I just think in the period of negotiations 

there were a whole lots of ebbs and flows like this over matters.  What I 

do know is we met every fortnight, so, and in between there were always 

a lot of email trails around things.  That’s all I can comment on. 

Q. And so during those ebbs and flows various iwi would have expressed 15 

their opinions, their satisfaction or otherwise with various different matters 

to do with the collective negotiation? 

A. Yes.  And one firm rule around the collective table was that consensus 

needed to be reached on matters. 

Q. I understand that. 20 

CROSS-EXAMINATION:  MR MAHUIKA – NIL 

RE-EXAMINATION:  MR MAJUREY – NIL 

QUESTIONS FROM THE COURT – NIL 

WITNESS EXCUSED 

SECOND DEFENDANT CASE CONCLUDES 25 

THE COURT ADDRESSES MR WARREN (11:59:35) 

KARAKIA WHAKAMUTUNGA 
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COURT ADJOURNS: 12.00 PM 
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COURT RESUMES ON WEDNESDAY 7 APRIL 2021 AT 10.02 AM 

MIHI WHAKATAU FOR KĪNGI TŪHEITIA POTATAU TE WHEROWHERO VII 

UNKNOWN SPEAKER 1:  (10:02:56) 

Paimārire ki a tātou.  Ko te tuatahi kua tukuna te whakamoemiti i te ata nei, 

karakia paimarire.  He mihi nui ki ngā kaiwhakarite tarea kia matapopore mai tā 5 

mātou huihuinga o ngā iwi o ngā waka katoa.  Nō reira nei rā te mihi, nei rā te 

mihi manahau atu. 

 

Ko ngōku whanaunga o Ngāti Whātua, Te Waiōhua, Marutuahu, ngā rōia me 

te Kaiwhakawā, nei rā te mihi manahau atu ki a kōtou katoa.   10 

 

E te Kīngi, te Makauariki, tō whānau, te Whare Ariki kōtou katoa kua eke mai 

nei ki runga ki tēnei kaupapa, whai mai ngā tapuwae mō mātou tūpuna hoki 

mai ki te whenua i takatakahia e rātou, nei rā te mihi, nei rā te tangi.  Ngā tini 

rātou kua mene ki te pō, moe mai okioki atu rā.  Ka hoki mai ki a tātou e huihui 15 

nei, tēnā koe, tēnā kōrua, tēnā koutou i runga i ngā āhuatanga o te wā.  Haria 

mai aua momo, aua rangatiratanga o ō Kāwai Ariki me ngā mātāpono kua 

pūmautia e rātou, e koe, e koutou kia mau ki te kotahitanga, kia mahi ngātahi 

ko te māhaki o te ngākau, ko aua momo mai ia rēanga i whakahaerehia i 

whakamahi, i matengia e rātou i ō rātou wā.  Nō reira, anei rā te mihi ki a koe, 20 

ki a koutou katoa.   

 

Tēnei mātou e pēnei ana, mai Mōkau ki runga, Tāmaki ki raro, Pare Waikato 

nei rā te mihi atu,  Pare Hauraki kua eke nei, ngā mihi nui ki a koutou.  Nō reira 

tēnā koe, tēnā kōrua, tēnā koutou, paimarire ki a tātou katoa. 25 

 

WAIATA (E PĀ TŌ HAU):  (10:05:11) 

 

Pai mārire ki a tātou. 

 30 

Tihei mauri ora, tēnei au ko te uri o Manumanu ko te Aitanga atu ki Te Mātākai 

Manukau he kāhi kai ahu mai Te Kōhanga Taputapuātea i te whare o Te 

Mānuka i te wharekura o Manukapua.  Tēnei au te hoatu nei hōkai kei a wai 
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whana ringa, hikoia te whetu, hikoia te marama, kei te whaiao, kei te ao 

mārama, whano, whano, haramai te toki, haumi e hui e, tāiki e! 

 

Kāti rā e Kara  Tūheitia tae ki runga i te wā oho koe e whakatau, kāre i roa mā 

iwi kē koe e whakatau.  Nā reira ko Ngāti Whātua tēnei e tū ake nei ki te mihi 5 

atu ki a koe, ki a kōrua ko te wahine otirā ko koutou tēnei tira haere ko haere 

mai i roto i au i a Ngāti Whātua.  Nō reira e te whare tapu o Pōtatau, haere mai, 

haere mai, haere mai ki te whare tapu o Te Puriri e mihi ake nei, e whakatau 

nei i a koutou i tēnei wā. 

 10 

Koutou ngā manuhiri, koutou haere mai tata, i tawhiti, haere mai.  Haere mai ki 

tēnei tūtanga i te rā nei, a, e makere mai ai ngā kōrero mai te waha o tēnā o 

tēnā.  Otirā, e tika ana kia tau te rangimārie ki a tātou engari kia pūmauhia 

tonuhia te tika te pono o ēnei kōrero.  Nā reira, anei ko tāku ki a koutou, e 

Taranaki rā, o Waikato, e kore a Ngāti Whātua e whakaāe kia uru atu a Ngāti 15 

Whātua ki roto ki ngā (Māori 10:08:19) ki ngā raruraru o wētahi atu o iwi kē o 

rohe kē.  Nā reira kāhore a Ngāti Whātua e whakaāe kia uru mai koutou rā ki 

roto ki ēnei tōrangapū o Tāmaki ake.  Waiho mā Tāmaki a Tāmaki e 

whakatikatika e tohutohu.  Waiho mā ngā uri whakatupuranga o ēnei whenua 

rātou anō e whakatikatika e tohutohu.  E kore rawa a Ngāti Whātua e uru atu ki 20 

ngā raruraru ki ngā taukumekume o Waikato, engari mā koutou anō ērā e 

whakapai, e whakatikatika. 

 

Nō reira e kara mā, e kui mā koro mā, koutou me kī ngā waewae tapu Te 

Whānau-ā-Apanui, Te Whakatōhea haramai, haramai-haramai-haramai i runga 25 

herenga tangata herenga waka, otirā te Kaihautū whā tau ki muri ko tāua tērā 

noho tahi ake ana ki taku paepae ki tumutumu whenua me te aha, ko ia tēnā ki 

tō ringa ko te rau o te aroha.  Engari i kite atu tēnei rangi, a, he waha ika, he 

patu kē kei te ringaringa e pouri ana te ngākau, e pouri ana taku ngākau.   

 30 

Nō reira ko te tumanako ia ko te pono ka puta i te waha i te rā nei.  Ka puta te 

pono me ngā mātāpono i whakarere iho rā e o tātou mātua tūpuna koinā.  Koinā 

tāku ki a koutou ka tū ake Tāne. 
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E kara e te whanaunga e Warena  

 

WARENA: 

Kia ora e Tama. 

 5 

UNKNOWN SPEAKER 1:  (10:10:06) 

 Ko tāua tērā.  Nā, i noho atu ki taku (Māori 10:10:12) ko koe tamariki ana, noho 

ki ngā rekereke o ōku tūpuna. 

 

WARENA: 10 

Ka tika koe. 

 

UNKNOWN SPEAKER 1:  (10:10:17) 

Nō reira ko te tumanako, a, ko waiho ake ētahi o ērā kōrero o te (inaudible 

10:10:21) engari ka ū ka pupuri koe ki ngā kōrero taketake a ō tātou mātua 15 

tūpuna. 

 

WARENA: 

Kia ora, kia ora, hei aha te pahupahu. 

 20 

UNKNOWN SPEAKER 1:  (10:10:33) 

Nā reira, tēnei rā ko te mihi ake ki a koutou Waikato, Maniapoto, Tainui Waka, 

otirā ki a koutou ngā waka kua tatū kua tae mai, a, kua whakakukū mai ki te toa 

ngā roa e noho ake nei e takoto ake nei.  Nō reira tēnā koutou, tēnā koutou, hei 

ngā whanaunga o Tāmaki, kia ora mai tātou katoa. 25 

 

WAIATA (10:11:00) 

 

UNKNOWN SPEAKER 1:  (10:11:39) 

Hei whakamārama ake i ērā kupu, nā Apihai Te Kawa, nāna ērā kupu i tito.  Hei 30 

aha?  A, hei kaupare atu i te rirohanga o ōna whenua pēnei i a mātou i tēnei rā 

e tū kaha nei e wawao ake nei i ēnei tāngata e hiahia nei ki ōku whenua.  Nō 

reira, tēnā koutou.  Huri!  Kia ora mai tātou e heke ana. 

` 



2524 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

UNKNOWN SPEAKER 2:  (10:12:13) 

Tihei mauri ora ki te whei ao ki te ao mārama, tū ana rā i raro i ngā karakia i 

waho, ko te wehi ki te Atua te tīmatanga o te whakaaro nui kua tatū mai anō rā 

ki te iwi Māori a Kīngi  Tūheitia Pōtatau Te Wherowhero tuawhitu, a ki runga ki 

te pū o tēnei huihuinga o tātou.  5 

 

Ki te Hōnore Whakawā kei a koe te mana whakahaere i ngā 

whakanekenekehanga o ngā rōia, engari kia tahuri atu ai au ki te kōrero ki aku 

uanga a i roto i a Tāmakimakaurau.  Koia tēnei ko te mihi ki a tātou ki te tangi 

ki o tātou mā, a ma te tāruru nui o te wā kei konei kē ko te pouaru o te motu e 10 

tangihia mai ana i ō tātou mate i runga i ō tātou marae maha. 

 

E ngā iwi, e ngā reo, e ngā kārangaranga, ko ia tēnei te mihi manahau a te 

Kīngi otirā te Kīngitanga ki a koutou.  Otirā, kāore kē nei i haere mai ki te taki 

haukerekere i wētahi o ngā iwi.  Kāore kē nei te Kīngi i haere mai, a, kia noho 15 

mai i tētahi taha o te taiapa kia noho mai tētehi taha o te taiapa.  Engari kua tae 

mai te Kīngi ki te whakaū ki te whakapūmau ki te nohoanga o tana tūpuna o 

Te Wherowhero ki roto i a tātou.  I ōna paiheretanga o te whakapapa me ōna 

paiheretanga o te whanaungatanga me ōna paiheretanga o te rangimārie ki 

roto i a tātou i tēnei rā. 20 

 

Nō reira e ngā iwi, e ngā mana, e ngā reo, kāore he wehewehenga o tō tātou 

Kīngi kia mahuhu kitea, otirā ki ngā piringa whakapapa ki a Tainui Waka heke 

iho heke iho, ko tātou rā tēnei e noho kotahi nei i runga i te āhuatanga o tēnei 

rā. 25 

 

E mihi ana ki ngā kōrero kua kōrerotia, a, ka pai, ka pai.  Anei rā tō tātou Kīngi 

me ngā taumahatanga o tōna tupuna o  Pōtatau i noho ki te taha, a, o Tara 

Hawaiki mā, o Apihai mā, o ērā o ō tātou tūpuna i runga i ngā tini kaupapa o te 

wā.   30 

 

Nō reira heke iho, heke iho mai rā ki tēnei whakatupuranga kua kitea te 

kotahitanga o Tāmakimakaurau i te wāhi kotahi.  Whakaara ko te aroaro o te 

Kōti tēnei, a, ko ia tēnei e mihi ana ki a koutou me o tātou tātai whakapapa 
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katoa, Ngāti Whātua tēnā koutou.  E Hau, e te huanga tēnei te mihi ake, otirā 

ki a tātou katoa i roto i tō tātou piringa whare.  Anei rā tō tātou Kīngi kua hoki 

mai rā ki roto i Te Whakamarumaru o Te Remu, o Te Kahu o tana tupuna, tēnei 

te mihi, tēnei te mihi, tēnā koutou.   

 5 

E te Hōnore Kaiwhakawā, tēnei anō rā te mihi atu ki a koe, otirā tātou katoa i 

roto i tō tātou whare.  Me tā potopoto ake te kōrero, kei konei te Kīngi, a, ki te 

whakarongo i ngā kōrero, ki te whakarongo i ngā tātai whakaheke e piri nei te 

Kīngitanga i tēnā iwi, i tēnā iwi, i tēnā kārangarangatanga, ki tēnā 

kārangarangatanga i roto i tēnei wā.  E te iwi, tēnā koutou, tēnā koutou, a, 10 

paimarire ki a tātou katoa. 

 

WAIATA (KĀORE TE ROIMATA):  (10:15:15) 

 

UNKNOWN SPEAKER 2:  (10:18:33) 15 

E te Tiati Kaiwhakawā, tēnei te mihi ake ka whakahokia te rākau o tō Kōti ki a 

koe. 

THE COURT:   

Tihei mauri ora, ko te kupu tēnei o Tāwhiao, “Mā whero mā pango ka oti ai te 

mahi.”  Nō reira e Te Arikinui,  Tūheitia Pōtatau Te Wherowhero te tuawhitu, 20 

tēnā koe, koutou ko tō iwi.  Haere mai ki tēnei whare Te Kōti Mātua o Aotearoa.  

Haere mai i raro i te korowai o te rangimārie.  Haere mai i raro i te korowai o te 

Ture, haere mai kia oti ai ngā mahi.  Ko mihi ngā iwi ki a koe, kua tangihia o 

tātou mate.  Tēnā, māku te mihi whakamutunga e Koro e.  Haere mai, haere 

mai, haere mai, huri noa i tō tātou whare, tēnā koutou, tēnā koutou, tēnā tātou 25 

katoa.  Mr Warren, kei a koe te wā. 

MR WARREN:   

A tēnā tātou e huihui nei i roto i te aroha nui o tō tātou Matua i te Rangi.  Ko 

tēnei hoki te aranga ake o Ihu Karaiti, korōria ki tō ingoa tapu. 

 30 

Taupiri maunga o Waikato Taniwharau he piko he taniwha, he piko he taniwha, 

Kīngi Tūheitia, tēnā koe.  E te tini a te kura kua riro atu ki te pō me koe hoki, a, 
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Te Wharehuia mō tō kōhatu i hurahia i te Rāhoroi i taha ake nei hei tohu aroha 

haere, whakangaro atu rā. 

 

E ngā ihoiho o ngā maunga whakahī, e ngā wai paunga here o ō mātua tūpuna, 

e ngā kanohi o ngā whare kōrero, a tēnā tātou katoa.  Sir, there are moments 5 

in one’s legal career.  This might be one of them. 

THE COURT:   

For all of us. 

MR WARREN:   

Career limiting or defining.  Sir, I have prepared a written submission that should 10 

be before you and I just wish to take the Court through that, on behalf of Ngāi 

Tai ki Tāmaki. 

THE COURT:   

Thank you, Mr Warren. 

MR WARREN:   15 

May it please the Court.  Tapuwae o Nuku, Tapuwae Ariki, Tapuwae o Tai.  Ko 

Ruāmoko, Ko Rangitoto, Ko Hine-Tū pari-maunga e mihi kau ana.  Ko 

Kohukohunui, Moehau me Ngā Pona a Peretū, ngā maunga e tū mai nei.   

 

Ko Mōkau ki runga.  Ko Tāmaki ki raro.  Ko Mangatoatoa ki waenganui.  Pare 20 

Hauraki Pare Waikato.  Te Kaokaoroa o Pātetere. 
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An appropriate way to commence these submissions as I pay respects to 

Ngāi Tai ki Tāmaki, to King Tūheitia Pōtatau Te Wherowhero Te Tuawhitu and 

acknowledge the Kāhui Āriki present here today. Of course the voice of Pōtatau 

Te Wherowhero and the Kīngitanga has loomed large in these proceedings 

through both the historical and tikanga narratives presented so far, including 5 

the report by Dr O’Malley who opined that: “... Te Wherowhero’s mana was 

recognised across the Tāmaki Makaurau region is abundantly clear.” 

 

It is only right to acknowledge the presence of King Tūheitia, Waikato-Tainui 

and all descendants of the Tainui waka here today, for Tāmaki Makaurau 10 

remains “Te Kei o te Waka o Tainui”. 

 

Ngāi Tai ki Tāmaki appropriately acknowledges Ngāti Whātua Ōrākei, its Tainui 

waka kin - Marutūāhu, Ngāti Paoa, Te Ākitai Waiōhua - and of course te kanohi 

o te Karauna, the face of the Crown here today. 15 

 

Te Tuakiri o Ngāi Tai ki Tāmaki: Ngā waka o Taikehu, me he kaahui kaitaaha 

kapi tai. 

 

Ngāi Tai ki Tāmaki descend from original inhabitants of Tāmaki Makaurau. 20 

They regularly trace, and announce their lineage to the original ahi kā 

ancestress Mahuika, and before my friend Mr Matanuku Mahuika gets excited, 

there’s no connection to Ngāti Porou.  Albeit, he’ll probably rise sometime this 

week to try and bridge a connection there.  So the original ahi kā ancestor is 

Mahuika, through Matakamokamo and Matakerepō.  The Tūrehu and 25 

Patupaiarehe of Hūnua and through to Waitākere.  The pre-migration sentinels 

such as Peretū, Uika, Tāmaki and his son Maruiwi, along with various Tini 

entities – Tini o Maui, Ruatāmore, and Tini o Toi.  Ngā Riki, Ngā Oho, the 

eponymous ancestor Te Whatataao (Te Whatatau) and also from descendants 

of the Tainui waka ancestral explorers, and for which many place names in 30 

Tāmaki Makaurau are named such as Horotiu and Te Motutapu a Taikehu.  And 

of course Ngāi Tai ki Tāmaki have rights and responsibilities across Tāmaki 

Makaurau.  
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Ms Kawharu on behalf of Ngāti Whātua Ōrākei reminded us that Māori traditions 

are circular, remembered in episodes, often to illustrate interconnection, 

and are more concerned with patterns of behaviour rather than dates.  These 

proceedings, in my submission, are the latest episode in the history of 

Tāmaki Makaurau, where the behaviour of the players will be remembered by 5 

the generations to come.  

1025 

 

These proceedings brought by Ngāti Whātua Ōrākei test once more the mana 

and identity of Ngāti Tai.  The participation of Ngāi Tai is necessary, not to 10 

protect Treaty settlement redress, but because a successful claim by the 

plaintiff, the mana of Ngāi Tai in central Auckland will at law, at tikanga become 

subordinate to that of the whanaunga of Ngāti Whātua Ōrākei.  This potential 

outcome became real when Mr Kapea, on behalf of Ngāti Whātua Ōrākei, 

advised this Court that Ngāi Tai had no mana in central Tāmaki Makaurau. 15 

 

We also heard from counsel for Ngāti Pāoa that his clients do not associate 

Ngāi Tai with central Tāmaki Makaurau.  That submission is the most surprising 

for Ngāi Tai in these proceedings to date given the very close whakapapa 

connections between Ngāti Pāoa and Ngāi Tai and of course the subsequent 20 

evidence from Ngāti Pāoa rangatira, Hauauru Rawiri. 

 

In Treaty terms, a successful claim by the plaintiff, in my submission, means 

that the relationship that Ngāi Tai has with the Crown will be subordinate to the 

Crown-Ngāti Whātua relationship in central Tāmaki.  That does not accord, in 25 

my submission, with tikanga or mana whenua and ahi kā realities, nor Te Tiriti 

o Waitangi. 

 

Ngāi Tai participate in these proceedings to prevent this outcome and to ensure 

that Ngāi Tai principles and facts are presented to the Court to provide an 30 

informed and nuanced understanding of Tāmaki Makaurau and of the issues at 

the centre of these proceedings. 
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Te Ture:  Ka kuhu au kit e ture, hei matua mō te pani.   

 

Ngāti Whātua Ōrākei seek a number of declarations including one that Ngāti 

Whātua Ōrākei has aki ka and mana whenua in relation to the 2006 RFR land 

and the 1840 transfer land.  Just wondering whether I could have that document 5 

pulled please so that those who haven’t been following proceedings can 

understand exactly what this claim is about in geographical terms. 

THE COURT: 

Yes, perhaps the document number, Mr Warren. 

MR WARREN: 10 

It’s in the footnote there.  I think my friend from the Crown has got it.  332.23445.  

Perhaps we’ll come back to it when we locate it. 

 

At 3.1, Sir, the first declaration sought by Ngāti Whātua is the one that bites for 

Ngāi Tai ki Tāmaki due to it being underpinned by exclusivity.  And that’s the 15 

simple declaration that Ngāti Whātua Ōrākei have ahi kā and mana whenua in 

the central Auckland region. 

 

Legal issues will be traversed fully in closing submissions shortly but for now I 

make a few observations. 20 

 

The plaintiff bears the onus of proving its claim.  It is not for Ngāi Tai or any 

other tribes to prove their status at tikanga or for the Court to rule upon such.  

We agree with Mr Majurey that the actual yardstick in a civil case that has 

tikanga at its heart is in issue and may result in new law.  Or at the very least, 25 

Sir, a discussion about where the barometer of the balance of probability lies.  

Is it akin to a fraud case where perhaps the evidence required to prove as such 

is required?  And that will be developed further in closing submissions. 

 

As the plaintiff opened in week one, the Court will need to resolve issues of 30 

justiciability as to rights and policy in a judicial review context as well as the 

recognition of customary rights derived from tikanga.  Without doubt, and I don’t 
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act for Te Ao Māori, but Te Ao Māori will anxiously wait any determination, Sir, 

about the legal effect of tikanga as it relates to whenua, namely ahi kā and 

mana whenua.   

 

And I repeat the submission from week one of these proceedings that the 5 

declarations sought by the plaintiff have no utility, are not fact-specific or 

capable of practical application. 

 

Ahi kā and mana whenua: Whatungarongaro te tangata toitū te whenua. 

 10 

The plaintiff’s case resolves around its belief that it has maintained ahi kā and 

mana whenua from 1840 to today in the 2006 RFR area or central Auckland, 

and I see it’s now on the screen. 

1030 

 15 

The claimed tikanga of Ngāti Whātua Ōrākei is that there can only be one mana 

whenua in central Tāmaki, which they define as their heartland.  The plaintiff 

further asserts that the notion of shared mana whenua or layers of interest in 

this “heartland” is contrary to their tikanga. 

 20 

The exclusive nature of the plaintiff’s claim requires this Court to make some 

significant determinations: what ahi kā and mana whenua mean; whether it is 

tika that there can only be one tribe exercising mana whenua in any given area; 

whether there is such a thing as a tribe’s “heartland”; and whether this Court 

should be the arbiter of matters of mana and tikanga. 25 

 

The Court, of course, must determine each with reference to the 

Tāmaki Makaurau context, a context that all but the Plaintiff maintain is complex 

and unique. 

 30 

There is no need of course to make any detailed submissions seeking to answer 

these matters, save for some relevant observations.  Tikanga, we submit, is not 

and has never been frozen in time. The reality is that for every tikanga norm 

selected there were and are exceptions permitted, as are there limitations and 
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subsidiary rights.  Did ahi kā necessarily equate with actual residence or rely 

solely on permanent occupation of land?  If not, what then was the degree of 

occupation needed to keep an ahi kā claim alive when here in Tāmaki, most of 

the whenua in issue is not in the Plaintiff’s ownership or possession? 

 5 

From Tuperiri to the Tamaki Collective: Kia whakatōmuri te haere whakamua. 

 

The Privy Council in McGuire reminded us that in the law, context is everything.  

In assessing tribal history, whakapapa and tikanga, context I submit is equally 

vital.  Relevant here are six phases of Tāmaki Makaurau tribal history which 10 

shape the Ngāi Tai ki Tāmaki stance on ahi kā and mana whenua. 

 

Te Wāhanga Tuatahi. 

 

Contrary to the plaintiff’s claim, Ngāi Tai ki Tāmaki have a long and enduring 15 

presence in Tāmaki Makaurau and the Isthmus. 

 

The Ngāi Tai ki Tāmaki kōrero begins 700-800 years prior to the arrival of 

Tupereriri and Te Taoū. 

 20 

For Ngāi Tai ki Tāmaki, mana whenua and ahi kā start from the atua who 

imbued the pūia maunga of the Isthmus, the tūrehu now seen in the rocky 

outcrops at Stony Batter at Te Ārai Roa (Waiheke) and the urupā across central 

and wider Tāmaki Makaurau. 

 25 

Te Wāhanga Tuarua – the arrival of Tuperiri and Te Taoū. 

 

The plaintiff premises the Ngāti Whātua Ōrākei claim to exclusive mana 

whenua in central Tāmaki on the basis of take rapuatu, in particular, a raupatu 

that occurred sometime in the 18th Century, which culminated in the death of 30 

Kiwi Tāmaki. 

 

The plaintiff claims that the killing of Kiwi Tāmaki begat the occupation of 

Ngāti Whātua Ōrākei in central Tāmaki and their presence in the Isthmus.  That 
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view formed the basis of Chief Judge Fenton’s findings in his two Ōrākei 

judgments.  

 

However, as with any claim, alternative perspectives and narratives exist.  In 

this case, such perspectives cast doubt on the effect of the claimed raupatu or 5 

whether it can be considered an orthodox raupatu as generally understood. 

 

Te Warena Taua and Peter McBurney will provide their own (and somewhat 

distinct) narratives about the events leading to the demise of Kiwi Tāmaki, which 

cast doubt about whether the raupatu did in fact create, and I quote, the “swift, 10 

decisive and enduring mana whenua” in the 2006 RFR Area, in the manner 

claimed by Ngāti Whātua Ōrākei. 

 

Mr McBurney of course acknowledges there was a raupatu (as he understands 

that concept), but that Te Taoū/Ngāti Whātua could not and did not maintain 15 

the decisive presence and authority through the balance of the 18th Century and 

the early part of the 19th Century, after the killing of Kiwi Tāmaki. 

 

Mr Taua provides a narrative that the raupatu was more akin to an intra whānau 

battle, given the strong whakapapa connection between Kiwi Tāmaki and 20 

Tuperiri, that did not have the effect of removing in any material way, the 

Te Waiōhua, Ngō Oho and Tainui footprint in Tāmaki Makaurau. 

1035 

 

Te Wāhanga Tuatoru – the Ngā Puhi incursions and other pre-1840 skirmishes. 25 

 

The period in Tāmaki Makaurau from the 1790s to the signing of the Treaty, in 

my submission, warrant careful analysis especially when viewed in the context 

of the plaintiff’s strong belief that by 1840 Ngāti Whātua Ōrākei were, and I 

quote, “the Masters of the Isthmus”. 30 

 

Both Mr Taua and Mr McBurney will provide examples that illustrate that 

politically the rohe was in a constant state of flux, with disruption, death and a 

rapidly changing tribal landscape.  The Ngāi Tai experts will highlight the 
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serious defeat of Te Taoū at Orohe, which forced them to retreat to their former 

strongholds in the Waitakere Ranges.  The battle at Ikaranganui in 1825, that 

saw Ngā Puhi win decisively, and the subsequently heavy defeat of Ngāti 

Whātua Ōrākei in Waikato.  Ngāi Tai will say that during this period when Te 

Taoū were absent, Hetaraka Takapuna’s grandfather, Te Hehewa, exercised 5 

considerable mana on the isthmus.  And of course the departure of Ngāti 

Whātua to the Waikato for some 10 years.  And the Ngāti Whātua return to 

Tāmaki under the enduring protection and mana of Te Wherowhero, later to 

become Pōtatau Te wherowhero, the first Māori King. 

 10 

Te Wāhanga Tuawha – the arrival of the Crown and its te kooti tango whenua. 

 

Ngāi Tai of course have their own experiences with the Crown and the Native 

Land Court system that forms the basis of their Treaty settlement with the 

Crown.  The irony of the assertions that, despite all of the documented suffering 15 

the Native Land Court system caused Māori, Chief Judge Fenton got the Ōrākei 

decisions spot on, is not lost on Ngāi Tai. 

 

The Ngāti Tai claim advanced by Hetaraka Takapuna was, and still is, a Ngāti 

Tai claim, in their view. 20 

 

McBurney delivers a comprehensive critique of both Ōrākei decisions.  It is 

important to highlight that the section of his Overview Report attached to his 

statement of evidence in these proceedings was of course not prepared for the 

purposes of these proceedings and its purpose was not to impugn or test the 25 

claim of exclusivity by another tribe. 

 

Like all Native Land Court decisions, I submit the Ōrākei decisions must be 

viewed with caution, and McBurney will provide his opinion as to why the 

outcome of the Ōrākei block investigations cannot be the final word on 30 

customary rights across Tāmaki Makaura.  But it cannot be denied that the 

evidence given by the rangatira on all sides in the Ōrākei proceedings provide 

a credible insight into custom and customary rights and the context narratives 

that arise again in these proceedings. 
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Te Wahanga Tuarima – the Crown’s “first up best dressed” Treaty settlement 

approach to Tāmaki. 

 

The reality for Ngāi Tai in 2006 was that there was there was no clear plan in 

place by the Crown as to how their historical Treaty claims would be negotiated 5 

and settled.  And this was despite Ngāti Whātua Ōrākei having an Agreement 

in Principle with the Crown which effectively secured them a right to all Crown 

assets in central Tāmaki. 

 

With no clear settlement pathway in place for Ngāi Tai to negotiate their own 10 

individual Treaty settlement, Ngāi Tai had no choice but to challenge the Crown 

and the historical orthodoxy that central Tāmaki was the sole domain of one 

tribe. 

 

James Brown will provide evidence of the Ngāi Tai interests in the ’06 RFR 15 

area, as well as examples of why Ngāi Tai challenged the redress being offered 

to Ngāti Whātua Ōrākei in 2006. 

 

The findings in the Waitangi Tribunal’s Tāmaki Makaurau Settlement Process 

Report in 2007 and the process that followed was a game changer for Ngāi Tai.  20 

Despite having been effectively invisibilised in central Tāmaki in official circles 

at least, from the 1860s and squeezed to the margins of its former rohe, Ngāi 

Tai’s visibility as a tribe with their own mana and identity across Tāmaki has 

grown immensely since 2007. 

 25 

For that growth in identity to be thwarted by judicial declarations that Ngāi Tai 

is secondary to Ngāti Whātua Ōrākei in central Auckland will be devastating. 

1040 

 

Te Wāhanga Tuaono – the idea of collective Treaty settlements in Tāmaki. 30 

 

Mr Brown, on behalf of Ngāi Tai, will readily acknowledge in his evidence that 

Ngāi Tai ki Tāmaki had serious reservations about collective settlement 

arrangements in Tāmaki Makaurau, which of course have now been in place 
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since 2012.  And this reservation, of course, is reflected in the tribe’s ratification 

results. 

 

Whatever regrets some tribes may now hold, it is difficult in my submission to 

refute the obvious.  The collective arrangements reflect the different layers of 5 

interests many tribes have with central Tāmaki.  They are reflective in some 

respects of the suggestion made to the Waitangi Tribunal by Mr Taua in 2007 

of a Te Waiohua collective, and I quote there from the Tribunal report.  The 

collective arrangements were supported by all 13 tribes of the collective 

including 96.55% of those who voted on behalf of Ngāti Whātua Ōrākei, and 10 

they allow Ngāi Tai and all other tribes a chance to reconnect with whenua they 

were unable to secure through their own individual settlements. 

 

And I submit, if any tribe is entitled to complain about the collective settlement 

arrangements it would be Ngāi Tai, as its people barely supported it.  But over 15 

10 years on, Ngāi Tai stands by its decision. 

 

Mana whenua ki Tāmaki Makaurau:  The stern of the Waka Tainui. 

 

The net effect of these six phases of history is to provide a clear picture on how 20 

Ngāi Tai views customary responsibilities, relationships and rights in central 

Tāmaki today. 

 

Ngāi Tai do not deny that Ngāti Whātua Ōrākei have mana in the areas the 

plaintiff claims.  But Ngāi Tai reject, and reject strongly, the assertion that 25 

Ngāti Whātua Ōrākei has exclusive mana whenua in the entirety of central 

Tāmaki. 

 

Ngāi Tai acknowledge that Ngāti Whātua Ōrākei want to claim a heartland.  If 

that is to be so, Ngāi Tai say it is at Ōrākei, or more accurately at 30 

Takaparawhau. 

 

This is not a concession by Ngāi Tai that the Native Land Court Ōrākei 

decisions were absolutely right, nor will it change the Ngāi Tai view that the 
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people of Ōrākei are all Tainui/Te Waiohua people (as well as Ngāti Whātua).  

It is clear to them that many of the people who claim Ōrākei/Takaparawhau as 

theirs today have, over time, chosen to highlight their Ngāti Whātua/Te Taoū 

whakapapa (as is their right).  It is not for Ngāi Tai to deny their mana and 

identity as Ngāti Whātua, just as it is not for Ngāti Whātua Ōrākei, or some of 5 

Ngāti Pāoa, to reject the mana whenua status of Ngāi Tai in central Auckland. 

 

Ngāi Tai maintain that central Auckland is Tainui/Te Waiohua whenua, with 

various hapū and iwi holding responsibilities in respect of those lands.  As the 

Tribunal found, there are many layers of interests held by a number of distinct 10 

but related hapū and iwi.  All of whom, I submit, enjoy in one way or another the 

ongoing protection and support and enduring mana of King Tūheitia Pōtatau 

Te Wherowhero Te Tuawhitu. 

 

Tikanga:  Hold fast to the parent vine, take not hold of the loose vine. 15 

 

The plaintiff submits that tikanga is a central feature of its claim. 

 

The plaintiff says that tikanga will be proved as a matter of fact through evidence 

of the legal effect of that tikanga will remain to be determined.  The plaintiff 20 

further states that tikanga is usually proved by expert evidence, but because 

tikanga are, to an extent, unique to a particular iwi or hapū, those specific 

tikanga cannot always be proved by an independent expert and that tikanga 

cannot usually be proved by people who do not have the necessary expertise. 

 25 

If that is right, the plaintiff’s tikanga is sourced in the evidence of two claimed 

“expert fact witnesses”, namely Mr Blair and Ms Kāwharu.  In a 103-page 

statement of evidence, Mr Blair deals with Ngāti Whātua tikanga in just 

three pages.  And of course in a sworn affidavit, Mr Taua made it clear, in his 

view at least, that Mr Blair is neither a tikanga expert nor tribal historian.  30 

Ms Kāwharu, with all due respect, who is not fluent in te reo rangatira, provides 

the Court – in Ngāi Tai’s view – with an academic overview of tikanga. 

1045 
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So to prove the factual basis for the tikanga elements of its claim, the plaintiff 

relies on: a sum of 16 pages of fact evidence, 13 of which cover tikanga, in my 

submission, in a very generic, or general academic manner; three independent 

experts, all of whom have conceded that they are not experts in Tāmaki tikanga; 

and secondary sources, including books. 5 

 

This case does raise some – 

THE COURT: 

Mr Warren, can I just check with you, Ngāti Whātua did call other witnesses.  

So you’re saying, presumably, that these are the only two that fall within what 10 

the plaintiffs are saying are the proper regard for tikanga? 

MR WARREN: 

I’m relying on the plaintiff’s opening submissions, Sir, which said there were two 

tikanga fact experts and those were the two that they nominated in terms of the 

concepts and the underlying principles of tikanga. 15 

THE COURT: 

Understand. 

MR WARREN: 

This case raises some fundamental legal and factual issues relating to tikanga.  

Mr Taua and Dr Te Kahautu Maxwell will provide the Court with expert analysis 20 

of relevant tikanga concepts and also the principles that underpin tikanga, as 

well as tribal history.  They are both of course Ngāi Tai ki Tāmaki, with Mr Taua 

having whakapapa to many tribes of Tāmaki Makaurau, including Ngāti 

Whātua. 

 25 

Ngāi Tai ki Tāmaki maintain that the behaviour and āhua of a tribe and its tribal 

members is central to its mana.  Processes and actions seeking to divide and 

define tikanga have never ended well for Māori.  If tikanga is at the heart of this 

case, then surely one has to be tika.   
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And Ngāi Tai asks, is it tika for Ngāti Whātua Ōrākei to acknowledge in other 

proceedings, ie East-West Link, that other tribes have strong interests and ahi 

kā in parts of central Tāmaki and then to argue in these proceedings no other 

tribe has mana in the same area? 

 5 

Is it tika to argue that the Crown must get the consent of the ahi kā/mana 

whenua of a heartland before negotiating settlement redress in that area when 

of course Ngāti Whātua Ōrākei negotiated substantial redress in the North 

Shore without consent? 

 10 

Is it consistent [sic] that Ngāti Whātua Ōrākei argue all settlement redress is 

about mana when seeking to challenge the redress to Marutūāhu and Te Akitaia 

Waiohua, yet neither opposed nor formally consented to statutory 

acknowledgements for Ngāi Tai across the entire Tāmaki Makaurau Isthmus? 

 15 

And was it an appropriate exercise of tikanga for Ngāti Whātua to apply to have 

the evidence of Mr Taua excluded from these proceedings and initially seek to 

have other tribal experts excluded from the pre-trial expert tikanga 

conferences? 

 20 

Ngāi Tai take no umbrage with any tribe challenging the Crown for its wrongs.  

Ngāi Tai have a notable experience of that.  What Ngāi Tai take issue with is 

the collateral damage that the plaintiff’s challenge creates to whanaungatanga 

and the web of iwi relationships within Tāmaki. 

 25 

And if I can interpolate there, Sir, Ngāi Tai absolutely take their hat off to Ngāti 

Whātua Ōrākei for the mahi that they do in the city.  No issue.  They are good 

at it.   

 

Whakamutunga:  Māku ano e hanga tōku nei whare. 30 

 

This Court, Sir, has before it similar voices that were before Chief Judge Fenton 

in the 1860s.  These are the same voices that the Waitangi Tribunal heard in 
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2007 and the same voices that negotiated and ratified the Tāmaki collective 

arrangements.  Ngāi Tai was then and remains one of those voices. 

 

Not only are the voices the same, but they continue with the same kōrero about 

matters of mana whenua.  That is, the contestable nature of Tāmaki Makaurau 5 

continues to this day.  And we heard that in the mihimihi this morning.  Tāmaki 

Makaurau is not like the examples that have arisen naturally during these 

proceedings.  Tamati Kruger talked to us about Maungapōhatu, Mr Mahuika on 

about 300 times talked about Hikurangi Maunga –  

MR MAHUIKA: 10 

I haven’t finished yet either. 

MR WARREN: 

– Tikitiki and Te Kuiti where it is generally clear which tribe holds mana. 

 

If granted, the findings and declarations sought here will divide people and, in 15 

my submission, create a legal class under the guise of tikanga, and forever 

distort the history of Tāmaki Makaurau, and of course those outcomes are 

undesirable.  For Ngāi Tai, they are contrary to the very tikanga that the plaintiff 

relies on. 

 20 

And of course counsel has cross-examined a number of witnesses during these 

proceedings about what Ani Pihema and Clark Tamariki told the Waitangi 

Tribunal in 1987 in relation to the Ōrākei Block claim.  Why?  Because in that 

context there was no mana whenua contest, it was a claim against the Crown 

and no one else.  In that context, witness statements about who they are, in my 25 

submission, are powerful and are removed from being coloured about contests 

of mana.  And the Tribunal captured their kōrero in this way. 

 

“That group came to be called Ngāti Whātua of Ōrākei.  It is not clear when the 

name was first applied.  In evidence to us Ani Pihema thought the appellation 30 

was of recent origin.  She explained her mother’s aversion to the use of the 

name as denigrating the people’s link to Tainui through Ngaoho.  Clark 
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Tamariki, speaking for herself, her mother Makareta and cousin Rangiaho Puriri 

and others of the Hawke family pointed out they always used Ngaoho to 

describe themselves, not Ngati Whatua, and though they are direct 

descendants of Te Kawau.  She went on to say that ‘te kei o Tainui’, the stern 

of the Tainui canoe, is still their name for the area.” 5 

 

Ko ngā whetu kit e rangi, ko ngā kirikiri ki te one taitapa, ko ngā mana 

whakaheke o Ngāi Tai. 

 

May it please the Court, those are my opening submissions. 10 

THE COURT: 

Thank you, Mr Warren. 

MR WARREN ADDRESSES THE COURT – HOUSEKEEPING (10:52:09) 
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MR WARREN CALLS 

TE WARENA TAUA (SWORN) 

Q. Tēnā koe, Mr Taua.  Your full name is Te Warena Taua? 

A. It is. 

Q. And you have prepared a statement of evidence dated 14 October 2020? 5 

A. Correct. 

Q. And also a further statement of evidence dated 1 April 2021? 

A. Yes. 

Q. And you confirm the contents of those statements as true and correct? 

A. I do. 10 

Q. Could you please now read out your statement of evidence of 14 October 

2020 please. 

A. Tēnā koe Te Kīngi koutou katoa ko te Whare Ariki kia ora, kia ora. 

WITNESS READS STATEMENT OF EVIDENCE 

Introduction 15 

1.  My name is Te Warena Taua. My iwi affiliations include, Te Kawerau ā 

Maki, Te Waiōhua whānui in particular Te Akitai, Ngāi Tai ki Tāmaki, and 

Ngāti Te Ata. I also descend from Ngāti Whātua. 

2.  My professional background is as an ethnologist. I was previously 

employed by the Auckland Museum for about 14 years as an ethnologist 20 

specialising in Māori ethnography. I have also published history on the 

Māori tribes of Auckland and the wider Tāmaki Makaurau area including 

the Kaipara. I have double degrees in te Reo Māori and Anthropology. 

In 2004, I was awarded the New Zealand Order of Merit for meritorial 

services to Māori and to conservation. 25 

3.  I have presented evidence before a number of other forums, including 

the High Court, Māori Land Court, Waitangi Tribunal, Council hearings 

and the Environment Court, in relation to whakapapa and ancestral 

origins of Māori within Tāmaki Makaurau (including the Waitakere) and 

Kaipara regions. 30 

4.  I am the co-claimant for Wai 423 historical Treaty claim for Ngāi Tai ki 

Tāmaki. I am also the former Chairperson of the Ngāi Tai ki Tāmaki 

Tribal Trust. 
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5.  I am co-claimant for Wai 470 and I was also the lead negotiator to settle 

the historical Treaty claims for Te Kawerau a Maki. I am the current chair 

of Te Kawerau Iwi Tribal Authority and Te Kawerau Iwi Settlement Trust. 

6.  I provide this evidence as an expert on Tāmaki Makaurau whakapapa, 

tikanga and tribal history. I do not provide this evidence in support or 5 

against any particular tribe, but I felt duty bound to ensure the Court had 

a balanced local perspective on the whakapapa, tikanga and tribal 

history issues the Court is being asked to determine. As noted above I 

belong to a number of the tribes of Tāmaki Makaurau, including some of 

the tribes involved in these Court proceedings. 10 

7.  Given the timeframes I have had to read and understand the Ngāti 

Whātua ki Ōrākei claim, I have only been able to provide a very high 

level response to what I believe are the key tikanga, whakapapa and 

tribal history issues at play here. 

Code of Conduct for Expert Witnesses 15 

8.  I confirm that I have read the Code of Conduct for Expert Witnesses (set 

out in Schedule 4 of the High Court Rules 2016) and I agree to comply 

with them. 

9.  Of course, as set out above, I whakapapa to the many iwi and hapū 

within Tāmaki Makaurau – such is the nature of our history and 20 

interconnected whakapapa. 

Nature of My Evidence 

10.  I have read the evidence for the Plaintiff, in particular those comments 

relating to the origins of Ngāti Whātua ki Ōrākei interests in Tāmaki 

Makaurau and whakapapa connections to other groups within the rohe, 25 

Tāmaki Makaurau. 

11.  I have also read the evidence filed by Ngāi Tai ki Tāmaki. 

12.  Having read the above evidence and the relevant legal 

documents/decisions I understand that Ngāti Whātua ki Ōrākei are 

seeking declarations including that they are the exclusive mana whenua 30 

group with ahi kaa in their now redundant 2006 RFR Area. Based on my 

deep knowledge of Tāmaki Makaurau history and whakapapa, kōrero 

tuku iho, oral and written records, I categorically reject this position. My 

evidence will provide an overview to support this position. 
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13.  I would like to expand on the points raised at the hearing to assist the 

Court in these proceedings. 

Whanaungatanga 

14.  Before I address the central issue relevant to my evidence I would like 

to express as a kaumatua across Tāmaki Makaurau how disappointed I 5 

am that my close relatives of Ngāti Whātua ki Ōrākei have decided to 

take a matter such as mana whenua and ahi kaa to the High Court. 

15.  In my view, matters of this nature do not sit well in a Pākehā institution. 

These matters should be resolved through a tikanga Māori process. 

16.  The adversarial nature of the High Court leads to a win/loss outcome, 10 

within the jurisdiction of Pākehā law. Tikanga requires the focus to be on 

connections and what binds us, and not on who purports to have the 

greatest mana. Put simply it is about whakapapa, hōnonga and 

whanaungatanga. 

17.  I urge my whānau to come together and to sit and resolve matters of 15 

tikanga, mana whenua and ahi kaa. 

18.  The Court should not be determining who has exclusive mana whenua. 

That is what the Native Land Court did and look at where that got us as 

Tāmaki Māori. 

Expert Tikanga Witnesses 20 

19.  Ngāti Whātua ki Ōrākei have provided evidence from Māori from outside 

of Tāmaki Makaurau and with no in depth and/or direct knowledge or 

understanding of the context and interests within Tāmaki Makaurau. In 

particular, I have read the evidence of Tamati Kruger and Charlie 

Tawhiao. 25 

20.  I would never give evidence on the rights and interests of another tribe 

unless I had the proper connections and whakapapa to the tribal area 

concerned. 

21.  I have no issue with tikanga experts providing views on general concepts 

of tikanga or historians providing evidence on the documentary historical 30 

record, but that is where matters should end. They should not go a step 

further and give an opinion on who has mana whenua/ahi kaa in Tāmaki. 

 

 



2542 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

The Basis of Interests in Tāmaki 

22.  A central right of many of the groups claiming interests to the Tāmaki 

isthmus is through descendancy from the early ancestors of Tainui waka 

through the various hapū of Te Waiōhua and Te Kawerau. We share 

common ancestry that ties us to these lands. 5 

23.  In my view many Pākehā historians have erred in treating Ngāti Whātua 

as a separate tribe. By way of example, when Tuperiri along with his 

elder brother, Te Waitaheke, and others came to avenge the death by 

Kiwi Tamaki he was not fighting someone foreign, he was fighting his 

own cousin. They were inter-tribal fights. Both Tuperiri and Kiwi Tamaki 10 

held their interests in Tāmaki through their Te Waiōhua whakapapa. I 

disagree with a statement made in the Ngāti Whātua ki Ōrākei Historical 

Account which states that what is now called the Ōrākei hapū of Ngāti 

Whātua evolved out of the Ngāti Whātua Raupatu c. 1740. In my view 

there was no such thing as the Ngāti Whātua Raupatu of Tāmaki. 15 

24.  In Tainui tradition, Tāmaki Makaurau (the Tāmaki isthmus) is referred to 

as “Te Kei o Te Waka Tainui – the stern post of the Tainui canoe”. Te 

Kei o Te Waka begins on the east of the Tāmaki River and goes north 

beyond Mahurangi to a point known as Te Arai. In a descending line to 

the west coast it goes to Te One Rangatira more commonly known as 20 

Muriwai Beach. From there the line travels along the coast where it 

enters the Manukau Harbour and continues to “Ngā Rango e Rua o 

Tainui”, or the skids of Tainui. From here the line continues to Otahuhu 

or more correctly Te Tahuhutanga o Te Waka Tainui until it reaches the 

Tāmaki River. This is the great rohe or area known as “Te Kei o Te Waka 25 

Tainui”. 

The Placing of Ngāti Whātua in Tāmaki 

25.  By 1840, the tribal dynamics in Tāmaki Makaurau were such (due to 

invasion by Ngāpuhi tribes) that groups such as Te Kawerau ā Maki, 

Ngāi Tai, Ngā Oho, Te Uringutu, Te Taou, Te Waiōhua and Ngāti 30 

Whātua returned to kāinga in Tāmaki Makaurau under the mana of 

Potatau Te Wherowhero, who later became the first Māori King. 
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26.  Potatau Te Wherowhero quoted the following pepeha in relation to the 

Tāmaki Makaurau lands, “Ko Apihai Te Kawau, Wetere Te Kauwae kei 

taku uma e noho ana.” 

27.  This literally means that Apihai Te Kawau and his relative, Wetere Te 

Kauwae (Ngāti Whātua rangatira), literally sit on his bosom. In other 5 

words, Potatau Te Wherowhero was like a father to Apihai and Te 

Kauwau. This, in my view, highlights the strong Tainui connection and 

influence in the Tāmaki Makaurau region as the original people. In no 

way did Potatau relinquish his mana and those of the Tainui waka who 

lived in and around Tāmaki. 10 

A. Your Honour, if I may just extend slightly on that.  Ko Wētere te kauae, 

Āpiha te kauae, kei taku uma e noho ana.  So in actual fact what it means 

is that he referred to both these rangatira like children on the bosom of 

their mother needing sustenance from the breast which is why he used 

the words “kei taku uma e noho ana”, they sit here on my chest like 15 

children suckling to a mother.  That is more correct. 

28.  Patara Te Tuhi a chief of Ngāti Mahuta stated in the Pukapuka case in 

August 1890 that: 

A. Now, he was asked this question by the lawyer Hesketh, would Ngāti 

Whātua have been able to return to their lands, and the statement from 20 

Patara Te Tuhi says there as noted in the court minutes: 

“Ngāti Whātua were driven from all their lands by Ngāpuhi and sought 

protection from Waikato. They were brought back by Potatau.” 

29.  When Patara was asked as to whether they could have returned without 

such protection he went on to say, “They could not have done so.” 25 

30.  It was through their Te Waiōhua connections that Ngāti Whātua were 

able to seek refuge in Waikato. And it was through this same connection 

that Ngāti Whātua were able to live upon what is now called Ōrākei. To 

be clear, this position did not automatically change as at 1840. In 1840, 

the Treaty and the Crown had no bearing on the tikanga of take whenua 30 

and the role that Potatau played in placing people on his lands in Tāmaki. 

A. May I add, that his words were: “e hoki, me noho ki runga I te whenua 

tiakina te whenua”, which means go back, sit upon the land, look after 

them.  That’s all that Pōtatau said. 
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WITNESS CONTINUES READING BRIEF OF EVIDENCE  

31.  Mana whenua is shared by a number of iwi in Tāmaki Makaurau. It does 

not belong just to Ngāti Whātua ki Ōrākei, and we have proved that over 

many years and in different forums. 

32.  To be very clear, Ngāti Whātua ki Ōrākei cannot purport to hold ahi kaa 5 

status because they were driven out of Auckland by Ngāpuhi who sought 

to kill them. They went to Waikato to seek protection and safety there. 

Later on, once the coast was clear, they were bought back to Tāmaki by 

Potatau. Potatau and his warriors placed Ngāti Whātua at various kainga 

in Tāmaki such as Karangahape (Cornwallace).  10 

A. Where Te Kawerau a Maki gifted their relatives of Ngāti Whātua land.  

That will be found in the Auckland Māori Land Court minute book 3 I think 

in 1860. 

WITNESS CONTINUES READING BRIEF OF EVIDENCE  

When it was safe enough, Potatau placed them at Ōrākei under his mana 15 

in the 1830s. 

33.  His express words to Apihai Te Kawau and his people at the time were, 

“me noho ki runga i te whenua, tiakina te whenua” (look after the land). 

34.  It makes me hōhā when people rely on the Native Land Court to make 

out their take to our whenua. The Fenton decision is well covered by 20 

Peter McBurney in his evidence. It is known that there are Ngāti Whātua 

descendants who descend from Judge Fenton. 

35.  Any customary interests in Tāmaki Makaurau derive from Tainui, Te 

Waiōhua, Te Kawerau a Maki whakapapa. Ngāti Whātua ki Ōrākei did 

not conquer Te Waiōhua. They are Te Waiōhua. 25 

36.  The vast majority of names within the Tāmaki Makaurau region have 

early Tainui, Waiōhua and Te Kawerau origins. These names remain in 

place to today. 

Origins of the name Ōrākei 

37.  The Waitangi Tribunal’s Ōrākei Report1 refers to the evidence by Ani 30 

Pehima that the term Ngāti Whātua ki Ōrākei was, “Denigrating the 

people’s links to Tainui through Ngā Oho”. 
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38.  The name Ngāti Whātua ki Ōrākei may very well be used by my relatives 

living near Ōrākei but as far as I can remember they have always been 

Tainui people.  

A. Such, your Honour, was the tikanga and kawa when used at the marae 

at Ōrākei in my growing up there. 5 

WITNESS CONTINUES READING BRIEF OF EVIDENCE  

This was one of my major concerns about Ngāti Whātua ki Ōrākei 

Agreed Historical Account. It did little justice to the significant Tainui 

interests in Tāmaki Makaurau and the greater Auckland region. 

39.  I have always been perplexed by the tribal name Ngāti Whātua ki Ōrākei. 10 

This literally means Ngāti Whātua who are living at Ōrākei. If I compare 

this term to Ngāi Tai ki Tāmaki, this name shows a wider interest across 

Tāmaki. 

Conclusion 

40.  I have been raised by my old people and had been taught from a young 15 

age about iwi interests, relationships and sites of significance within the 

greater Auckland region, including the Isthmus. Based on my 

knowledge, through the teachings of my elders and through my own 

research and writings I have no doubt about the basis of rights and 

interests across Tāmaki Makaurau. 20 

41.  I therefore conclude that there is no basis for Ngāti Whātua ki Ōrākei to 

claim exclusive mana whenua, ahi kaa status across the entirety of the 

area they claim in these proceedings. 

42.  Tāmaki has, and will continue to be, part of te Kei o te Waka Tainui. 

Q. Tēnā koe, Mr Taua.  If I could ask you, with the assistance of Madam 25 

Registrar, to sign and date that statement of evidence as well as the 

tikanga conference statement please. 

STATEMENT OF TE WARENA TAUA IN RELATION TO EXPERT TIKANGA 

CONFERENCE 

Introduction 30 

1.  I have read the statements of Paul Meredith and Vivian Tamati Kruger 

regarding the Tikanga Experts’ Conference (“the Hui”) and respond to 

their statements below.1 There is nothing that overly concerns me about 
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their further evidence, but I felt that it was important to place my views 

on the record, given that, in time, these statements will become part of 

our history. 

2.  I address the following in my response: 

(a) The Nature and Purpose of the Hui; 5 

(b) The List of Issues provided by Te Toru; 

(c) Mana Whenua Rite; 

(d) Take Whenua; and 

(e) The Ngāti Paoa Response. 

The Nature and Purpose of the Hui 10 

3.  I understand the purpose of the Hui was to discuss the relevant tikanga 

that the Court should consider in this matter. 

4.  I agree that the Hui was not well organised. I put this down to the fact 

there was no facilitator. This meant that the Tikanga Experts had to 

facilitate the Hui, including mihi whakatau, and agree on an agenda. 15 

Whilst we are absolutely capable of running our own tikanga based hui, 

when matters head to the Court it takes things into a very different space 

for some of our Tikanga Experts. 

5.  It is important that any Hui to discuss tikanga proceed in a tika manner 

this includes the importance of appropriate introductions and kōrero. 20 

This cannot be overlooked in a process such as this. 

6.  I agree that the timeframe was constrained, however, it would not be tika 

to cut the process short just to get through lists of issues. I also believe 

the time constraints were added to by some iwi bringing their own 

agenda with other iwi to the table. Again, had a facilitator been appointed 25 

this may have been avoided. 

7.  It was difficult to discuss tikanga concepts with Tikanga Experts who do 

not whakapapa to this area, or have a first-hand account of the tikanga 

at play in a Tāmaki Makaurau context. I wkingas disappointed that Ngāti 

Whātua Ōrākei Tikanga Experts were not present at the Hui. In my 30 

experience, discussing tikanga in the abstract is not something we do 

here in Tāmaki Makaurau. It is all about tikanga in context. 

8.  With all due respect to the three Plaintiff appointed Tikanga Experts, I 

could not engage on Tāmaki matters with them in depth. They do not 
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know our history or our tikanga. They do not know the history or the 

names of our taonga, our whakapapa and how we connect. That is not 

a criticism, it is a fact. 

The List of Issues provided by Te Toru 

9.  I was aware of the List of Issues provided by Te Toru and was familiar 5 

with their content. 

10.  I agree that there was broad agreement amongst the Tikanga Experts to 

the issues we did discuss, however, there were also important 

differences between what was agreed to. I discuss the main points 

below. 10 

Mana Whenua Rite 

11.  Mr Meredith and Mr Kruger say that the term “Mana Whenua Rite” was 

not discussed at the Hui. Based on my recollection, I acknowledge that 

the term was not specifically used at the Hui, however, this term is 

appropriate to capture the notion of shared mana whenua.2 I believe it 15 

was agreed by the Te Toru Tikanga Experts that this word captured their 

views at the hui. 

Take Whenua 

12.  Mr Meredith says that it was agreed that take whenua would determine 

the nature of an interest whether that be mana whenua, or a shared right 20 

or interests, and that this was not reflected in the Te Toru notes from the 

Hui.3 

13.  I do not recall agreeing to this. Our discussions centred on the 

importance of the fundamental principles of tikanga, including 

whakapapa and whanaungatanga, that are integral in the context of 25 

whenua. That is certainly my position as it relates to Tāmaki Makaurau. 

Ngāti Paoa 

14.  In the Te Toru notes from the Hui, it was recorded that:4 

E whakaae ana ngā iwi nei i whai wāhi ki te rūnanga a ngā mātanga mō 

ia iwi mō te Kerēme a Ngāti Whātua ki Ōrākei ki runga ki te Puku o 30 

Tāmaki, he mana whenua, tō ia o ngā iwi nei ki runga ki te whenua kua 

tohua e Ngāti Whātua ki Ōrākei ki roto ki ngā mapi e rua kei mua i Te 

Kōti Matua o Tāmaki Makaurau. Mēnā rā he whakahētanga a tētahi me 

ū tonu ki ngā take kua whakaaea mai i raro 1-8. 
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All iwi present at the Tikanga Expert Witness conference held in the 

Manukau Event Centre agreed; that each iwi represented at the tikanga 

conference have individual customary interests, (mana whenua), in the 

land that has been identified by Ngāti Whātua ki Ōrakei in the two maps 

that have been submitted to the Auckland High Court. This agreement is 5 

also an agreed matter for all of the tikanga issues 1-8 below. 

15.  Counsel for Ngāti Paoa Iwi Trust, Mr Mahuika, has since filed a 

memorandum indicating that his Ngāti Paoa clients did not agree to this 

position at the Hui. 

16.  I cannot recall whether Ngāti Paoa agreed to this position or not, but I 10 

understand that Dr Maxwell, who was our scribe, may have been 

confused about Ngāti Paoa’s position, as there were two factions of 

Ngāti Paoa present at the Hui. 

17.  I can confirm that Ngāti Paoa leaders, Hauaru Rawiri and Morehu 

Wilson, confirmed at the Hui that all tribes present had mana whenua 15 

and ahi kaa in the 2006 RFR Area, this included Ngāi Tai ki Tāmaki, Te 

Ākitai ki Waiōhua and Marutūāhu. 

Conclusion 

18.  Although the process was not perfect, we had a fruitful discussion on 

many matters, and I respect the knowledge and mana of all Tikanga 20 

Experts present. 

19.  The biggest disappointment from a tikanga perspective was the lack of 

presence by Ngāti Whātua Ōrākei Tikanga Experts. It made no sense 

from a tikanga perspective to discuss our views on concepts such as ahi 

kaa, mana whenua and tuku whenua with experts from other tribes, 25 

when it was our Ōrākei relations who have raised this matter in Court 

proceedings. 

20.  My own view is that, if these matters of tikanga are to come before the 

High Court in the future, real thought will be needed as to how Expert 

Conferences are to be managed, including the appointment of 30 

independent Pūkenga who can assist with process matters. 

CROSS-EXAMINATION:  MR WARD – NIL 
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CROSS-EXAMINATION:  MS COATES 

Q. He maha ngā mihi kua mihia i te ata nei, āe e tautoko ana au i tērā ki a 

Kīngi Tūheitia Pōtatau Te Wherowhero tuawhitu, tēnā koe.  Ki te Kāhui 

Ariki me tō whānau whānui, ki a koutou e tae mai nei nō te waka o Tainui, 

nō waka tō Tainui, ki ngā iwi katoa e tae mai nei i te rā nei ki te 5 

whakarongo ki ngā kōrero, a ngā mihi ki a koutou.  E te rangatira, ngā 

mihi ki a koe mō o kōrero i whakapuaki ai koe i te ata nei.  Ko Ms Coates 

tōku ingoa, ko au te rōia mō Takutai Waiohua.  I don’t think I need to 

translate that, Sir.  That was just reiterating the many mihi that have been 

articulated this morning.  I have got a couple of questions that I would like 10 

to ask; first, in relation to your background.  I’m not sure if you’re aware 

but when Mr Kruger gave evidence for Ngāti Whātua Ōrākei, he 

acknowledged that you were an authority of custom in Tāmaki.  Were you 

aware of that endorsement? 

A. I heard about it later. 15 

Q. And I appreciate that the kumara doesn’t speak of its own sweetness but 

if there’s ever a forum to do so, now would be it. 

A. You must remember, I’m a taro as well. 

Q. In your brief of evidence, you mention a number of your more formal 

qualifications but I was interested in hearing more about your background 20 

in tikanga and how you became an expert on matters of Tāmaki 

Makaurau. 

1115 

A. Yes.  Look, I would say that it was not through my Pākehā education but 

rather my upbringing by my grandparents and others similar.  Māori is my 25 

first language, I am a native speaker.  I also speak Tahitian and other 

languages as well; such is my background in blood.  However, I was 

raised by my old people and I lived at three places:  Ihumātao, 

Tauranganui Marae, Port Waikato and was also brought up at Ōrākei, 

and remember the old people there very well; the stories that were told to 30 

me, the whakapapa that was shared.  In fact, I was invited by my nephew 

here, two nephews here, Joe and Ngarimu, recent whakapapa wānanga 

at Ōrākei, some two or three years ago and by my cousin Te Hei, 

Tamariki, who’s in her 80s, and to come and share the stories and to talk 
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about whakapapa there.  So, those are my connections and my 

upbringing as well. 

Q. So would you say you not only have an understanding of the particular 

iwi you affiliate to but of the general lay of the land of Tāmaki Makaurau? 

A. Correct. 5 

Q. And you’ve said you would never give evidence on rights and interests in 

another rohe unless you whakapapa there. 

A. I think that is typical of Māoris throughout the country. 

Q. And it might be obvious but can you explain why? 

A. Well it would be improper for me to give evidence about mana or tikanga 10 

in another area to which I do not whakapapa. 

Q. Do you agree that there are general principles of tikanga Māori? 

A. I know of only my own, but have heard of others too. 

Q. So in terms of the lay of the land, it’s important to focus on the application 

of those principles to the specific regional area? 15 

A. Correct.  Exactly. 

Q. And each of those regional areas would have particular nuances, won’t 

they? 

A. Yes. 

Q. So here is quite different to the middle of the Ureweras and Tūhoe? 20 

A. I think Tāmaki Makaurau is unique in that it has a number of tribes that 

do belong, and such is the outcome. 

Q. I just wanted to bring up the map that was brought up previously, if that’s 

all right, Ms Ellis.  So this, as you’ll be familiar with, this is the 2006 

RFR area.  So that’s in yellow and the red is the 1840 transfer land.  And 25 

you understand that in these proceedings, that Ngāti Whātua Ōrākei is 

claiming exclusive mana whenua and ahi kā in this whole area? 

A. I do. 

Q. And in your evidence I notice that you called this area, the 2006 RFR 

area, “now redundant”.  Why did you use those words? 30 

A. “Redundant” due to the fact that the agreement in principle held by 

Ngāti Whātua at the time of the Waitangi Tribunal hearings was made 

redundant from there.  And I must say that I was quite happy for that to 
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have taken place, and with the hope of course that there would be some 

correctness regarding the interests of all, later. 

Q. Would you agree that the idea of being able to carve out clear territories 

where there is only one iwi that exercises authority in that place is a 

hypothetically appealing one? 5 

A. The problem that we face, often continue today and certainly in the past, 

was the blocks that were named and surveyed by Pākehā, which were 

never agreed to by our old people.  We never agreed to these blocks that 

made no sense to us.  We knew them by “this stone to that tree”, to this 

cave to that other place of importance, not in blocks such as this. 10 

Q. So the big kind of carving out of boundaries by the Native Land Court and 

by the Crown in terms of sales was problematic? 

A. Was improper. 

Q. Sorry, could you say that again? 

A. Was improper. 15 

Q. And not in accordance with tikanga? 

A. Correct. 

Q. And would you say that that idea of there being these kind of territorial 

authority clear zones is a Pākehā idea? 

A. Absolutely. 20 

Q. And that hasn’t got resonance, at least in Tāmaki, in tikanga, does it? 

A. Correct. 

Q. In your evidence you categorically reject the Ngāti Whātua Ōrākei claim 

to exclusive mana whenua and ahi kā in this area, don’t you? 

A. Absolutely. 25 

1120 

Q. And there are a number of reasons that you give for that but one of those 

is the centrality in te ao Māori of whanaungatanga, whakapapa and 

hononga, isn’t it? 

A. And without that, one could not have survived. 30 

Q. Can you explain a little bit more about the centrality of those concepts in 

Tāmaki? 

A. And so I think that Tāmaki Makaurau is unique in that since time 

immemorial, those iwi who held mana within the area still exist today, and 
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they’ve always been shared.  And it is through those Tainui links, rather 

whakapapa and hapū, that descend from early Tainui ancestors that bring 

us collectively together, right through to this day.  And of course over and 

above that, we have the Kīngitanga that cements the piece between us.  

It has been held for a very long time and at least since the time when 5 

Pōtatau Te Wherowhero became king, right through to this day.  Our old 

people in Ōrākei referred to this as tuku mana, tuku taonga, tuku 

rangatiratanga, i raro i ngā waewae o the Kīngi, meaning, and probably 

best translated by my cousin Rahui over there, e kī ana rā e Rāhui ōku 

tūpuna i roto o Ōrākei.  Warena kia mōhio mai koe, i te tukunga o te waka 10 

nei a Tāhere Tikitiki ki a Kīngi Tāwhiao, tuku mana, tuku taonga, tuku 

rangatiratanga i raro i ngā waewae o te Kīngi, kua oti rā tērā. 

Q. Are you able to translate that for the Court’s benefit? 

A. I’ve asked if my cousin could translate that. 

MS COATES ADDRESSES THE COURT – SEEKS PERMISSION (11:21:48) 15 

WITNESS: 

Would you like me to... 

MR PAPA: 

I’m getting pulled between two lawyers, your Honour. 

MS COATES:   20 

Never a good place to be. 

WITNESS:   

Would you like me to state that again? 

MR PAPA: 

Aē. 25 

WITNESS:   

So, in my upbringing at Ōrākei, I was told by my old people there, kia mōhio 

mai koe Warena, ngā kōrero o ō tātou nei mātua tūpuna ko tēnei. 
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MR PAPA:   

In the upbringing of Te Warena at Ōrākei, he was ultimately told, in a dictum 

from the people, that this is the following pertinent points. 

WITNESS:   

Ko ngā kōrero ngēnei o taku whaea o Bubby Tamāriki. 5 

MR PAPA: 

So this is in the words of his whaea, mother, aunty, of Bubby –  

WITNESS:   

Aē, Tamāriki. 

MR PAPA:   10 

Tamāriki. 

WITNESS:   

Whose eldest daughter today is 83, koinei hoki ngā kōrero.  Kia mōhio mai e 

Warena, i te wā i a Paora Tūhaere mā, ka tuku Tāhere Tikitiki ki a Kīngi Tāwhiao 

tuku mana, tuku taonga, tuku rangatiratanga, i raro o ngā waewae o te Kingi. 15 

MR PAPA:   

Just so you know Te Warena.  So the words of his whaea were made ultimately 

clear that in the times when the gifting by Paora Tūhaere of the ancestral waka, 

ancestral carved waka Tīhere Tikitiki, was given to King Tāwhiao in those times.  

It was the ceding of authority, it was the ceding of rangatiratanga and it was the 20 

ceding of those relationships under the mantle of the Kīngitanga. 

 

UNIDENTIFIED MALE SPEAKER: 

Rūkahu. 

WITNESS:   25 

Koinā, kia ora. 
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MS COATES ADDRESSES THE COURT – ACCREDITED TRANSLATOR 

(11:24:03) 

 

UNIDENTIFIED MALE SPEAKER: 

Rūkahu mēnā kōrero.  5 

 

WITNESS:   

I don’t know how to respond to that but I won’t, your Honour. 

CROSS-EXAMINATION CONTINUES:  MS COATES   

Q. In terms of the principles that I’ve been asking you about, so whakapapa, 10 

whanaungatanga and the importance of those, those are important not 

only as between relationships amongst the various iwi but also in terms 

of relationships to the land.  Would you agree? 

A. Absolutely. 

Q. So it’s entirely consistent with tikanga for groups like Te Ākitai Waiohua 15 

to see the world through their relationships and connections to this area? 

A. Through whakapapa. 

Q. And those concepts of whakapapa and whanaungatanga are opposed to 

ideas of exclusiveness, aren’t they? 

A. Yeah.  Look, our – I remember an aunt of ours, in fact an aunt of Joe’s, 20 

Ani Pihema, a cousin of mine, who used to visit my home often, she said: 

“Warena, our whakapapa is not for sale.”  And I think it means, you can 

look at that in many, many ways. 

Q. How would you interpret it? 

A. Exactly like that.  25 

Q. Kia ora.  In your evidence you say there was no such thing as the Ngāti 

Whātua raupatu of Tāmaki. 

A. No such thing. 

Q. Can you explain further why? 

A. So, many of the Pākehā so-called historians that wrote these histories 30 

were not historians as such, they were surveyors, they were accountants, 

and they didn’t do a very good job.  But I want to say that there was no 

conquest because Kiwi Tāmaki and Tuperiri through their grandparents 
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shared the same ancestry, same whakapapa, if you look from Kaipara all 

the way to Tāmaki Makaurau was Waiohua katoa, Waiohua whakapapa 

was throughout their veins.  And so it wasn’t one tribe fighting another.  In 

fact my old people whether in Waikato or at Ōrākei or at Ihumatao never 

saw that as a conquest by one tribe over another.  It was an intertribal 5 

skirmish for an incident that had taken place some time prior when 

Waiohua, or Te Ākitai rather, went into the Kaipara to a hahunga and I 

mean you would only go there if they were your relatives.  An incident 

occurred and then an intertribal fight later on.  But what you find is that 

the whakapapa is the same then, it’s the same today. 10 

Q. So if Tuperiri had been a foreigner that didn’t have Waiohua whakapapa, 

so for example were Ngāti Porou or Ngāpuhi, how would that have made 

this scenario different? 

A. Look, my view is that he was aligned more to his Waiohua whakapapa.  

And I say that because his children all married Waiohua women and their 15 

grand – and his grandchildren further married into Waiohua women as 

well.  And Ngāti Whātua Ōrākei claims that the three tribes being Te Taoū, 

Ngā Oho and Te Uringutu make up Ngāti Whātua ki Ōrākei.  All tribes 

have an ancestor.  Ngā Oho and Te Uringutu are in no way descendants 

of all – are subtribes of Ngāti Whātua.  They are in fact Tainui Waiohua 20 

hapū.  In fact Te Kawerau a Maki and others referred to in the Māori Land 

Courts right through the early 19 – through to the early 1900s that they 

were also known as Ngā Oho but went by other names as well, it is our 

right.  But Ngā Oho and Te Uringutu are not Ngāti Whātua tribes.  

Q. And just as a final question I think as we’re leading up to the break on that 25 

is I guess the Ngāti Whātua position is that they then came under the 

mana of Ngāti Whātua or those hapū came under the sole mana of Ngāti 

Whātua hapū.  What do you say to that? 

A. Well, that’s not what the likes of Āpihai Te Kawau and his descendants 

say.  The Māori Land Court minutes will say otherwise.  And as a 30 

descendant of Te Uringutu, we held our own lands at Ōrākei proper which 

is where we hold a urupā with people buried in it, with headstones, and 

Ōrākei proper is at the Kepa Road end, the street called Rautara, where 

we had a kāinga there and five acre block, which I will expand on later. 
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MS COATES ADDRESSES THE COURT (11:29:16)  

MR WARD ADDRESSES THE COURT – COMMENTS (11:29:27) 

COURT ADJOURNS: 11.30 AM 
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COURT RESUMES: 11.54 AM 

THE COURT ADDRESSES GALLERY – GENERAL WARNING 

CROSS-EXAMINATION CONTINUES:  MS COATES  

Q. Tēnā koe anō, Mr Taua.  Ngāti Whātua Ōrākei say that the sale of land 

by Āpihai Te Kawau  to the Crown is illustrative of the mana whenua that 5 

they had in relation to that land.  What’s your position on that? 

A. Āpihai Te Kawau, our tupuna, had great mana.  In my upbringing it was 

often talked about, lands that had been sold, gifted or otherwise.  It was 

also stated that Āpihai Te Kawau  did not sell land but that his nephew, 

Paora Tūhaere, added his name to many of the lands that were lost to 10 

the people. 

Q. Is there significance in that? 

A. Huge. 

Q. Can you explain further? 

A. The significance is such that much of the lands throughout the whole of 15 

Tāmaki Makaurau, into the Waitākeres and up into the Kaipara, became 

lost to the people. 

Q. Is there significance in it being Paora Tūhaere and not Āpihai Te Kawau? 

A. Paora Tūhaere was educated in the ways of the Pākehā, also a scribe.  

And it was he who forced many of the sales.  I was reading last night 20 

excerpts from the appendices to the journal of House of Representatives, 

I think 1911, 1912, and it was stated there by Paora Kāwharu that many 

people or families who should have been included in these lands had 

been kept out by Paora Tūhaere and were left to swim, in his own words: 

“left to swim in the sea or where they liked” and were not included.  These 25 

problems meant that many people who had interests in the lands were 

left out, right through to this day.  And it has been a point of mamae, or 

pain, for our people for a very long time.  The significance was great.  

Paora Tūhaere lost many of the – much of the land but brought schooners 

and travelled, it is well known and recorded, to Australia, to the 30 

Cook Islands; brought people back who intermarried with our whānau, 
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our families, at Ōrākei, and we are the descendants.  It was a sad time 

and part of our history, indeed. 

Q. So in terms of the weight that the Court should put on the fact that 

Ngāti Whātua were one of the main transactors of land in this area, what 

would you say the weight should be put in respect of that? 5 

A. Well it was a major transactor, but I will go on to say that all people or 

tribes, hapū, who had interests to the lands were not involved.  They were 

in fact kept out deliberately. 

Q. So one of the distinctions that has arisen in these proceedings is between 

historical associations, which is said that Waiohua has an ongoing 10 

customary interest.  What do you say about that distinction? 

A. Again it’s through the whakapapa.  There is no distinction from the 

Māori perspective.  Whakapapa gives you that right to the land.  And as 

noted and mentioned earlier, by Ani Pihema, a renown kaumātua of 

Ngāti Whātua Ōrākei: “our whakapapa is not for sale.”  In those very lines, 15 

one could take many observations.  It is indeed a strong saying by her.  

Have I answered your... 

Q. Aē, kia ora.  So I guess what I’m asking is that history and tikanga mean 

something from a contemporary manifestation perspective.  Is that right?  

It manifests itself in customary rights and associations. 20 

A. Yes.  Yes. 

Q. And you say that mana whenua is shared by a number of iwi in 

Tāmaki Makaurau, and in particular in relation to the 2006 RFR area.  Is 

that right? 

A. Correct. 25 

Q. So do you think the following has mana whenua: Ngāti Whātua Ōrākei? 

1200 

A. It has nothing different to the other hapū who also share in interest in 

those said lands by way of whakapapa and through those connections, 

those bloodlines Tainui to Waiohua. 30 

Q. So you would include – so in terms of the groups that you would include 

as having shared mana whenua in this area would include Ngāti Whātua 

Ōrākei? 

A. Indeed. 
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Q. Ngāi Tai? 

A. Indeed. 

Q. Waikato-Tainui? 

A. Indeed. 

Q. Te Kingitanga? 5 

A. Indeed. 

Q. Te Ākitai Waiohua? 

A. Indeed. 

Q. And the Marutūāhu (inaudible 12:00:36)? 

A. Indeed.  And you forgot Te Kawerau ā Maki. 10 

Q. Aroha mai, of course.  What does mana whenua mean to you?  So in 

these proceedings it’s been defined as sole singular authority over an 

area. 

A. Rights to protect the interests in the land. 

Q. So it’s a responsibility and a right? 15 

A. A responsibility handed down through our whakapapa, and from our 

ancestors from time immemorial.  In fact, I will go on to say that when our 

ancestral canoe of Tainui arrived here it carried important whenua or 

earth from Hawaiki.  That earth was placed by Hoturoa and others, 

tohunga of the Tainui canoe, namely Taikehu and Rakataura and Te 20 

Keteanataua at Ōrākei, Te Uru Karaka was planted at Ōrākei, I should 

say at Ōkahu Bay, and where an ancestral mere by the name of Kahotea 

was laid and later on got and returned, I should say and its – with its 

mana, to King Tāwhiao.  Also there today and at the very same place is 

the church that was opened by our current – our present king’s mother, 25 

Queen Te Atairangikaahu, asked by Ngāti Whātua Ōrākei because of the 

mana that the Kingitanga has over not just Ōrākei areas but indeed the 

whole of the Tāmaki Makaurau being te kei o te waka Tainui, the stern of 

the Tainui canoe.  

Q. So how do you say shared mana, or what do you say shared mana 30 

whenua looks like on a day-to-day basis? 

A. Well, for instance, we would go from Ihumātao  

where we were living, well I say we’re brought up at three places, we 

could go to Ōkahu Bay to pick  
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pipis, we didn’t have to ask anyone for rights, we would go from Ōrākei to 

Karangahape to Cornwallis to pick flat pipis when one side desired, or 

indeed to Pukaki out near Māngere by the airport to get pūpū.  We shared 

those kai and we should be sharing it again today.  Such is not the case.  

But I was a kid growing up and we were still practising those interests and 5 

responsibilities.  They cannot be taken away from us, not by a court, not 

by a ture tauiwi or from any – or by anyone else.  And it may be that today 

there are younger ones who are unaware of those responsibilities.  In fact, 

I will go on to say that many are unaware of those responsibilities, due to 

the fact that many of the kaumatua have passed on.  But I’m very clear of 10 

those responsibilities. 

Q. And there you talked about going to a number of places without requiring 

consent and consent is sort of a central feature of the Ngāti Whātua 

Ōrākei case and their interpretation of mana whenua.  So Waiohua 

groups in your opinion do not need Ngāti Whātua Ōrākei consents in 15 

relation to fishing? 

A. Have never.      

Q. Have they ever needed it in relation to whenua related matters? 

A. No.  But I will go on to say that we will share those resources once got.  It 

was only right and typical to share them as well. 20 

Q. So just to be – 

A. I mean gather and share. 

Q. So just to be clear, as a matter of tikanga do you think Waiohua groups, 

including Te Ākitai Waiohua, require Ngāti Whātua Ōrākei consent to 

receive Treaty settlement property redress from the Crown? 25 

A. Absolutely not. 

1205 

Q. And that’s because of their own whakapapa, hōnonga and connections 

with the whenua? 

A. And their rights. 30 

Q. Would you acknowledge that there are any areas in the central isthmus 

that are held exclusively? 

A. I would say that what we call Ōrākei today there would be no argument 

that Ngāti Whātua ki Ōrākei were there to take on the responsibilities of 



2561 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

looking after the land there, but certainly not outside of that.  Certainly not 

on their own.  And even within that, there is the area of responsibility that 

we held, the descendants of Te Uringutu, and that is the five acres I 

referred to previously, which is within the Ōrākei block. 

Q. And in your evidence you say Ngāti Whātua cannot have ahi kā because 5 

they were driven out by Ngāpuhi.  Do you think any group has ahi kā in 

the central Tāmaki area? 

A. Any group anywhere in the country that was driven out, right out, by 

another group, would have ceased to hold in – under the concept of ahi 

kā, to hold ahi kā.  So my view is that was not possible. 10 

Q. So do you think no group has ahi kā in the central area? 

A. I think that if any group has or wanted to enact, react or return to a status 

of ahi kā, then it would have to be those groups whom I referred to all 

being interrelated, intertwined, and sharing common whakapapa which 

takes them back through the ancestral lines of Te Waiohua and through 15 

back to the Tainui canoe. 

Q. So all or nothing? 

A. Correct. 

Q. In your evidence as well you say tikanga matters relating to mana whenua 

and ahi kā do not sit well within Pākehā institutions, is that right? 20 

A. I’ve never known them to sit well with Pākehā institutions, in fact have 

caused turmoil and confusion. 

Q. And you would include both the Court and the Crown in that respect? 

A. I would. 

Q. Do you think the Crown should determine in Treaty settlement processes 25 

who has mana whenua in a given place? 

A. I don’t think they should, and it has only caused much disruption between 

related groups and confusion. 

Q. And the same question in relation to the Court, do you think the Court in 

these proceedings should determine mana whenua? 30 

A. With all due respect to my learned Judge, no, the Court should not. 

 

CROSS-EXAMINATION:  MR MAJUREY 
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Q. E te Ariki tēnā koe, ko te Kāhui Ariki ngā mihi nui ki a koutou.  Ki aku 

rangatira o Ngāi Tai ki Tāmaki.  Tēnā koe e te tohunga.  Paragraph 16 of 

your evidence you say: “Tikanga requires the focus to be on connections 

and what binds us, and not on who purports to have the greatest mana.  

Put simply it is about whakapapa, hōnonga and whanaungatanga.”  Is 5 

that the essence of being Māori? 

A. Yes. 

Q. And what’s the place of the spiritual dimension in this kaupapa? 

A. Don’t think we have all day to talk about that.  Not when I have my – 

Q. Start where you want. 10 

A. Can you do that one again?  What – 

Q. So having talked about some of those important values of tikanga, what’s 

the place of the spiritual dimension in te ao Māori with this kaupapa? 

A. Without it we could not have the hōnonga and whanaungatanga and 

whakapapa.  It is – it remains of most, I’m trying to find the right word, but 15 

it is – we could not live without it.  Our wairuatanga is very important.  It 

guides us. 

Q. So those connections, that whanaungatanga, is all important? 

1210 

A. Correct.  And I’d like to think that the karakia that we’ve done here this 20 

morning being the – our wairua, guided us into this room and sits above 

all that we discuss here today.  And when we finish, it will be that again 

which is commanded and that will allow us to release ourselves, if you 

like, from the courtrooms today. 

Q. You talked about your years growing up. 25 

A. Yeah. 

Q. You mentioned Ōrākei, you mentioned Ihumātao, Port Waikato.  During 

those years and thinking about your time at Ōrākei, what did you see in 

terms of the practice of whakapapa between the tribes of Tāmaki? 

A. Huge.  Huge.  In fact, in the days of my parents and grandparents, there 30 

was only one culture group.  It was called Tāmaki Makaurau and that 

culture group was made up from whānau from Ōrākei, Kawerau, 

Ihumātao and Pukaki.  In fact, right up into the 1920s, ‘30s, ‘40s and ‘50s 

we maintained that group and growing up at Ōrākei for me was a 
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wonderful, wonderful time.  We were very close.  We used to close off the 

road, down the bottom.  No one was allowed at Kitemoana Street unless 

you belonged there, at New Year’s Eve.  My cousin Manu Tamariki, who 

was the son of Aunty Bubby I referred to earlier, the elder sister of 

my Aunty Diddy who was the mother of Joe Hawke, he would go down 5 

and ring the bell New Year’s Eve and we’d have a big party up at 

Kitemoana Street.  In fact I remember many nice big parties up there.  We 

could go into – from one house to another.  We all knew one another.  

And the good thing about it was that the marriages that not only took place 

in the times of our ancestors but they continued right through to this day, 10 

right through to my first cousin.  An uncle of ours from Port Waikato, 

Waka Kaihau, was made by Princess Te Puea to marry into the Rewiti 

family at Ōrākei.  Many marriages are whānau from Ōrākei, Ihumātao and 

Pukakai, like my own.  It was a good time of growing up.  It was healthy, 

it was good, it was fun and we shared all the resources.  It was happy 15 

times. 

Q. So what were the learnings, the values you took from your time at Ōrākei 

from the old people there? 

A. I was brought up alongside those old people; as I said, Aunty Bubby and 

others.  I remember Te Puru – I remember we used to call him “te kēhua”, 20 

the black man.  His name was Te Puru o Tamaki.  He was a very lovely 

old man and my own grandmother, Te Ipu-kura-ā-Maki, my father’s 

mother, I joked with Ngarimu one day when he called me and says: “oh, 

your cousin Grant Hawke wants to have lunch with you.”  So we went to 

MASU and instead of talking about take that he wanted to talk about, both 25 

Grant and I got a bit tipsy and we started talking about our times there.  

And I mentioned to Ngarimu, I said: “do you realise that your 

great-grandfather, Uncle Bill Davis, was supposed to be my 

grandmother’s husband?”  “No.”  I said: “yes.  When my grandmother died 

in 1969, all of Ōrākei came to my grandfather’s house at Ihumātao, 30 

demanded the body.  And his great-grandfather was in a wheelchair and 

said: “she was my love when we were young.  She is my love now and I 

demand we take her body to Ōrākei.”  That’s how close we were.  That’s 
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how close our bloodlines still are today.  It is sad that the young people 

today do not understand that closeness, or relationship, that I remember. 

Q. You talked about tikanga and Tāmaki with my friend Ms Coates.  Is the 

history and tikanga of Tāmaki Makaurau like any other part of the motu? 

A. I think that – yeah, it is somewhat unique here, because it is a huge area 5 

and there is an old proverb of Te Waiohua that says: “te pai nē te whai ora 

o Tāmaki,” the abundance of food in Tāmaki Makaurau.  And if you look 

at the Waitemata on one side and then you have the Manukau Harbour 

on the other, the land is full of places where you could gather food and 

fish either side of these harbours.  I think it’s different in that Tāmaki 10 

Makaurau, Tāmaki Makaurau which means Tāmaki, the land fought for 

by many, is a land that also welcomed many but, you know, we managed 

amongst ourselves to keep these lands within the whakapapa that we 

have talked about today.  So while we have had Ngāpuhi go through and 

maraud its way south, since the time of the early canoe Tainui coming 15 

here right down to ourselves no other peoples have actually lived in 

Tāmaki Makaurau but those who descend from the whakapapas that I 

mentioned.  And we are still here today, irrespective of the Crown, 

irrespective of sales of lands, we still occupy areas of Tāmaki Makaurau.  

We have held on to it.  We will never let go. 20 

Q. Is that important in the sense of the hunga, the people that are still here, 

the ancestry that goes with them, what does that say? 

A. Absolutely.  I would hope that our young people would understand the – 

and should be taught though the complexities of whakapapa are great 

there is still a time for nurturing and healing and coming back together as 25 

I knew it.  They were peaceful times.  I think that the people of Tāmaki, 

and those are all the hapū who are here today, have a responsibility to 

reconnect and come together as one and to look after the resources that 

we hold here ever so important to our ancestors right down to the current 

times.  There are no need for anymore so-called conquests or fights but 30 

rather as our old people had asked for us to do and that is to look after 

one another and to care for one another.  And I will say this, what has 

brought us together it is the mantle of the Kingitanga that holds us 

together. 
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Q. There was questioning of Mr Blair during his evidence and the transcript 
reference is page 659.  I just want to read out an exchange.  The question 
was, and I think this is my friend Ms Coates, this is the question: “The 
determination of mana whenua by one iwi can affect other iwi, you’re 
requiring consent.  I guess the proposition I’m putting to you is that if 5 
things are determined in courts, that there can be equity issues involved 
in that, as a general proposition?”  The answer: “No, I don’t accept that.  
If an iwi truly believes that it has genuine mana whenua in any area, say 
in our heartland, then they should fight for it.”  Is that how you see it? 

A. I think that within any iwi you will have those who will support such a stand 10 

and others who would not, such is the make-up of Māoridom.  It’s not how 

I see it. 

Q. When it comes to tikanga, what’s the importance of urupā and wāhi tapu? 

A. Very important.  As I said, my own grandmother’s first cousin 

Whatitinimate ki Tawhiti was buried alongside our tupuna Hori Te 15 

Paerimu at Ōrākei proper where we have a cemetery there.  Ngāti 

Whātua are not included that cemetery.  One might ask why.  It is a 

cemetery of Te Uringutu, it is a cemetery of Te Waiohua.  In the Bernie’s 

– a woman by the surname Bernie who in 1990 on behalf of the Auckland 

public libraries interviewed an aunty of ours by the name of Ruby Grey, 20 

interviewed my father’s sister Hariata Ewe, and others.  Aunty Ruby Grey 

in that transcript said: “that area at Ōrākei, up at Rautara Street, and the 

urupā, does not belong to us,” Ngāti Whātua: “it belongs to Te Waiohua.”  

That is coming from the first person who became the chair of the Ngāti 

Whātua Ōrākei Māori Trust Board.  Urupā are very important.  There are 25 

those urupā such as that cemetery that have, if you like, more modern 

styled cemeteries with, I’ll use the term, Pākehā headstones but then 

there are other urupā or ana caves throughout Tāmaki Makaurau that 

also held the remains of our ancestors.  Princess Te Puea – my own 

mother said that there was a time when Princess Te Puea and others, 30 

including my grandmother’s older sister, Kahupāke Rongonui, a woman 

who held huge shares in lands at Ōrākei, they came to Maungakiekie to 

a burial place there of Te Waiohua known by the name of te Tupou o te 

Tini, where interred was the head of Te Tahuri, the tattooed remains of 

Te Tahuri, the mother of Kiwi Tāmaki.  So, one of the main ancestors of 35 
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Te Waiohua, of course, was Hua Kaiwaka, who had more than five wives, 

lucky man, and from his first wife, Te Rangi Huamoa, 

had a son by the name of Te Ikamaupoho who married this lady from 

Waikato by the name of Te Tahuri.   

In her death she was interred at te Tupou o te Tini.  So in recent times, 5 

during Princess Te Puea’s time, for safety reasons, because the land 

ended up in the hands of Sir John Logan Campbell, it was important to 

take her remains away to a place of safety.  Hence were her remains, 

along with others, taken and then transported and buried at Taupiri, in the 

safety of the kings.  That’s not too long ago.  That’s an example. 10 

Q. So what does it mean for the claim of exclusive mana whenua and ahi kā, 

given the existence of those Waiohua urupā? 

A. Well it tells you otherwise, doesn’t it.  Such is not the case. 

Q. You talked about the importance of place names in Tāmaki Makaurau in 

your evidence.  In the world of tikanga, what’s the importance of those 15 

place names and their origins? 

A. Place names tell us of incidents and, yeah, and – look.  I would say 99.9% 

of the place names, Māori, in Tāmaki Makaurau are Tainui related.  I know 

of two names that are Ngāti Whātua.  One is Te Iringa-o-Rauru, near 

where the current – what is it – Victoria Park, where the bones of an 20 

ancestor of ours from Ngāti Whātua were hung.  The other was the name 

where the Ōrākei Marae is, and I was shocked to learn at the time of the 

death of an aunty of ours, Maud Tumahai, she was the elder half-sister of 

Joe Hawke’s mother.  When Aunty Maud died we went up, like we always 

do, to the marae and I said to her: “takoto mai rā, lie, e te whaea”, our 25 

aunty, “upon these lands”.  And I said: “takoto mai I runga o te paepae o 

o Āpihai”, lie here at the paepae o Āpihai, the paepae of Āpihai.  And my 

cousin Joe come to me and says: “oh, what was that?”  And I said: “well, 

that’s what we know for this place to be called, te paepae o Āpihai, or the 

– what’s the word for that – the threshold of Āpihai Te Kawau.  Because 30 

you will find that the descendants of Āpihai Te Kawau will reject any other 

lines of Ngāti Whātua as having a right to Ōrākei, hence you find that the 

majority of people living at Ōrākei are the descendants of Āpihai Te 
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Kawau, Hera Whakamana, and not many of the others.  There has always 

been a concern there, right to this day. 

Q. Not sure if you’ve had the opportunity to see any of the hearing or read 

any of the transcript.  During the hearing a number of the witnesses for 

Ngāti Whātua Ōrākei have talked about concepts for whenua such as ahi 5 

mātaotao, tahutahu, kaipō, manawa.  Are those concepts part of the 

tikanga of Tāmaki Makaurau? 

A. I’ve never heard of those concepts, ever.  In fact I raised it with Tāmati 

Kruger and I said: “Where on earth did you get these from?”  And I said 

they may have some or relate to you yourself as a Tūhoe person because 10 

when you go to Tūhoe you only walk a few steps and you’re at one marae 

and then you’re at the next and so those terms might affect his people of 

Tūhoe but it certainly – they aren’t terms that I was aware of in Tāmaki.  

I’ve never heard of ahi teretere and ahi mātaotao and when I understood 

from him what it meant ahi mātaotao, well it never happened here. 15 

Q. As we heard in the mihimihi this morning and my friend Mr Warren 

referred to the famous Tainui waka pepeha “Mokau ki runga”, what’s the 

relevance of that pepeha for the claim by Ngāti Whātua Ōrākei in this 

case? 

A. Well, it stands to include them as a descending group of people 20 

originating from Waiohua and Tainui bloodlines. May I also say that when 

the likes of my cousin Hapi Pihema, Joe Pihema’s father, and Ani Pihema, 

his father’s sister, and Aunty Bubby were alive, the building of the 

wharekai at Ōrākei they wanted the name Tainui on the wharekai.  I don’t 

know what it’s called today but that is the name that they wanted.  And, 25 

yeah, did I answer your question? 

Q. Kia ora.  In my questioning of Mr Kapea, one of the witnesses for Ngāti 

Whātua Ōrākei, in relation to Waikato-Tainui, he said that Waikato-Tainui 

had no mana in any part of central Auckland, the transcript reference 

pages 68 to 69.  What do you say to that? 30 

A. He may wish to withdraw that today.  Mr Kapea is a nephew of mine from 

the Kaipara, he’s not a member of Ngāti Whātua Ōrākei.  I remember him 

growing up, a very good, young man learning te reo Māori and learnt his 

Māori from institutions and is a recent expert of the reo having gone 
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through Te Panekiretanga in Waikato.  But he’s not a historian.  And 

having read what he had written was almost word for word from the John 

White’s ancient Māori history, the seven volumes.  I was quite surprised. 

Q. Another of the witnesses for Ngāti Whātua Ōrākei was Mr Meredith and I 

had a discussion with him in relation to the importance of Te Wherowhero, 5 

and the transcript reference is page 1181.  I want to read a section of that 

and then ask you the question.  So part way through a question he was 

asked: “What do we make then in that wider context of Te Wherowhero 

living in Central Auckland, and the importance of that?”  The answer: “Are 

you talking about the cottage there?”  The question: “Yes.”  Answer, this 10 

is Mr Meredith: “You know, and again that was a gift from the Crown, you 

know, and there’s definitely I think, I’ve heard the term around some of 

the stuff, the doctrine of regard for some of these rangatira, these ariki, 

but whether that actually translates into mana whenua, I would suggest 

not.  It was just a cottage, you know, I mean Te Wherowhero doesn’t exist 15 

by himself, he needs his people, and so it wasn’t as if all of Waikato was 

sort of getting residence there.”  Question: “Yes, if we separate the 

cottage in terms of the structure from the land itself, that’s important too, 

isn’t it, given the immense mana of Te Wherowhero?”  Answer: “Yeah, 

look, no, there’s no doubt Te Wherowhero, you know, had mana but 20 

again I think if you look at the historical record you’ll find that he had 

differing relationships with differing people and even within his own, 

among his own people.  Not all of Waikato rangatira subscribe to the 

Kīngitanga,” and he went on.  What do you say to that? 

A. It’s pretty mixed up.  But I will say that if you look today at where the 25 

Auckland Museum is, Pukekawa, I suspect that’s where you refer to, the 

cottage?  It was not the only cottage.  He also had a cottage elsewhere 

in Tāmaki and Onehunga.  Did not need a gift from the Crown to exercise 

his mana in any way.  Such was the case when he was asked by 

Sir George Grey to come and protect Tāmaki.  He did not need 30 

Sir George Grey to ask him to come to Tāmaki to protect Tāmaki from 

Ngāpuhi.  And he referred to a, what we refer to his whakataukī is kia 

tūpato ki te remu o taku kahu, beware the hem of my cloak.  Now if you 

think about this, the cloak that is often referenced is one we call a kaitaka, 
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which is the most chieftain cloak, you would say.  And around the kaitaka 

cloak is what we called tāniko, and are known as the borders of the cloak 

or the remu o taku kahu.  And so if you place this cloak on the ground, or 

on a map, then all the land within that area of the cloak belonged to 

Te Wherowhero, under his mana.  And so when he refers to “te remu o 5 

taku kahu” or the hem of my cloak, he is referring to Tāmaki Makaurau.  

And so all of that area falls under the mana of Pōtatau Te Wherowhero.  

But at no time, according to my ancestors, did he ever need Sir George 

Grey or anyone else to give him mana or to offer him a cottage.  I think 

that what is sad is that Pōtatau Te Wherowhero did protect Auckland from 10 

Ngāpuhi but then later on there was no payment from the Crown or from 

Sir George Grey, but then the confiscations of his son’s lands in Waikato, 

known as the raupatu.  

Q. You were a central figure in the Waitangi Tribunal’s enquiry in 2007, you 

recall that? 15 

A. I do.  I didn’t have any grey hair then. 

Q. That’s a good point, Mr Taua.  There’s a fine-looking figure of a man that 

I can see in that report.  What was the importance of that enquiry and the 

report that came from it? 

A. Justice.  At that time I had to fight on behalf of my hapū that we were not 20 

included.  The agreement in principle by Ngāti Whātua set out to give 

them all the maunga within Tāmaki.  We came together, those hapū that 

are here and iwi today, again.  If we were to allow the same thing to 

happen, we would again be kept out from what belongs to us as well.  

This is the second time that this has happened on a greater scale.  As a 25 

result of the Waitangi Tribunal hearing at that time and the 

recommendations made by the Tribunal to the Crown that they had to 

sever that Agreement in Principle, and they did, and start again from 

scratch, and they did, and we ended up with the Tāmaki Collective, 

including Ngāti Whātua Ōrākei being party to it and applying their 30 

signatures and agreeing to it.  And so I’m somewhat dumbfounded that 

we end up here today as if going over the old battlegrounds once more. 

1235 
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Q. It’s important to acknowledge – I think she was here before – 
Emily Karaka, who played the leading role and Mr Warren.  He didn’t get 
his own photo but he got a couple of mentions.  You’ve talked in your 
statement about the tikanga conference and you discussed the 
non-attendance of any of the Ngāti Whātua Ōrākei people.  In terms of 5 
addressing matters of tikanga, how do you progress that discussion 
without those representatives? 

A. It was several hours of waste of my time.  I questioned Tāmaki Kruger 

and thought he was there on behalf of Ngāti Whātua, but he made it clear 

he was there to advise the Court.  And so we were left wondering where 10 

then were our whanaunga of Ngāti Whātua, to be able to participate in a 

normal sit-down together, kōrero, about tikanga, about ahi kā and 

mana whenua interests.  Instead, we ended up having Ngāti Pāoa 

attacking Ngāti Maru about their interest in Tāmaki, and it became quite 

a waste of time.  And I think that Tāmaki Kruger and Charlie Tāwhiao, 15 

who only stayed for part of the conference and may have said three or 

four words and left, that I had to wonder what then was the responsibility 

of Tāmaki Kruger in this whole thing.  Because if he himself has said that 

he was at a loss, then I have no idea why he should have been involved 

in the first place.  What I would have hoped was that my whānau from 20 

Ōrākei had been at the conference itself.  We may have got somewhere. 

CROSS-EXAMINATION:  MR MAHUIKA 

Q. Tuatahi, āe, kei te tautoko au i ngā mihi kua mihingia.  Ki a koe te tuatahi 
te rangatira, ana kua haramai kei waenganui i a mātou, otirā i a tātou.  I 
au i kite i a koe, ka huri aku whakaaro ki te maha o ngā tūhonotanga kei 25 
waenganui i a Te Tai Rāwhiti me Waikato tīmata ai i tērā o ngā tupuna a 
Māhinārangi, tērā o ngā whare i tū i Tūrangawaewae, a, tae noa atu ki te 
wā o taku pāpā me tō kōkā.  Mahara tonu au tino tata rāua i a rāua e ora 
ana.  Nā reira, a, ērā tūhonotanga katoa, ngā tūhonotanga o the 
whakapapa, ngā tūhonotanga anō hoki o te whanaungatanga.  Nā reira, 30 
ka nui ngā mihi atu ki a koe, otirā koutou katoa, te tuākana rāhui o Waikato 
ko haramai ki tēnei Kōti i tēnei wā.  Me ngā mihi anō hoki ki ngā iwi kei 
mua i te aroaro o te Kōti.  Ki a koutou o Ngāti Whātua, tae noa atu ki a 
Ngāi Tai, ki a Te Ākitai, ki ngā iwi o Marutūāhu, te Karauna, otirā tātou 
katoa.  Te uaua o tēnei kaupapa e pēhi kino nei kei mua ki a tātou.  Hoi 35 
anō, kei konei kē tātou ki te whakahaere i te kaupapa.  Nā reira, me mihi 
atu ki a tātou katoa ka tika, ana haramai kei mua i te aroaro whakahaere 
i te kaupapa, whakahaere i ngā kōrero, whakaputa i ngā whakaaro e pā 
ana ki tēnei – ēnei kaupapa tino nui rawa atu.  Nā reira, tangi o tātou 
mate.  E tika ana te kōrero te huihuinga o tātou te hunga ora me huri 40 
whakamuri ngā whakaaro ki a rātou mā.  Ko tētahi o aku kōkā nō roto o 
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whenua akura ko Whakawhiti rā tērā a Henrietta Kāwhia.  I te ata nei ka 
tukuna tērā o ngā kōkā ki te kōpū o te whenua ki te urupā Omuariki.  
Ahakoa kei konei au ā-kanohi, ko taku wairua kei roto tonu i Te Tai 
Rāwhiti ka haere tonu ngā tangi mōna me taku whānau i tēnei wā.  Hoi 
anō, ēnei kōrero, tukuna rātou kia haere ana ka hoki mai ki a tātou te 5 
hunga ora, tēnā koutou, tēnā koutou, tēnā rawa atu tātou katoa.  Nā reira 
te rangatira, me mihi atu anō hoki ki a koe, ko haramai ki tēnei Kōti te 
whakawhāriki i ō pukenga, i ō whakaaro e pā ana ki tēnei kaupapa nui.  
Nā reira, me waiho ake ngā mihi engari me mihi atu ki a koe anō hoki ka 
tika.  I’m not going to try and translate that, Sir.  I can’t remember what I 10 
said.  It took a bit longer than I thought but, you know, I’m a lawyer and a 
Ngāti Porou, as people continue to point out to me.  Although in my 
defence, Sir, I must say this, that Mr Warren talks about Ngāti Porou more 
than I do.  So if there is a cause to be wondering why Ngāti Porou is 
appearing so often in the transcript, then perhaps he’s the cause rather 15 
than me  Mr Taua, thank you very much for your evidence.  You said at 
one stage in answer to questions from my friend Ms Coates that the 
Crown should not be determining matters of mana whenua.  Do you recall 
that answer? 

A. I do. 20 
Q. Would you go so far as to say that matters of mana whenua are irrelevant 

in the Treaty settlement process when it comes to determining redress? 
A. I could go towards that, yeah. 
Q. So you would be prepared to go so far as to say that the Crown should 

have no mind to who is where and who lost which land or which interests 25 
in settling Treaty of Waitangi claims? 

A. I don’t think in my experience it had ever worried about that. 
Q. But although you didn’t worry about it – 
A. I said it had not, it never worried about that. 
Q. But it must be the case surely that if you are looking to construct a redress 30 

package that fairly recognises the claims that anyone has, that you should 
be mindful of what those claims are and what they lost? 

A. So we’re talking about Tāmaki Makaurau, the land sought for by many, 
the land who many have interest and, therefore, in my opinion, that we all 
have interest in the lands, the aforesaid lands, and so it could not be 35 
giving land to someone that didn’t already have an interest in it.  So 
Tāmaki Makaurau as I said is unique.  It has a number of iwi hapū with 
interest and we all share this massive area called Tāmaki Makaurau and 
so, in my opinion, a portion of that land given to any one of those who 
have an interest is not incorrect. 40 

Q. And I’m not disagreeing with that but the point is that you have to have 
an interest, don’t you? 

A. Sorry? 
Q. The point is that you have to have an interest, don’t you? 
A. Well, we all do have an interest. 45 
Q. Yes, but if you didn’t have an interest, then you couldn’t make a claim, 

so – 

A. I’ve never been in that position. 
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Q. No, but if I talked about my position as Ngāti Porou person, I don’t have 

an interest – 

A. I wouldn’t give it to you. 

Q. – because I don’t have a take, yes.  Nor would I expect you to give it to 

me. 5 

A. Yes. 

Q. So what you’re saying is that you’re not saying that it’s irrelevant, what 

you’re saying in fact is that in your view all of those that are before this 

Court can say that they have an interest? 

A. Yes. 10 

Q. So the issue of relevance doesn’t arise in your mind because you would 

say that it is a consideration that each of the parties before the Court fulfil? 

A. Mmm,  If to use your words then that, yes, you’re correct. 

Q. So it is at least irre – relevant to that extent, isn’t it – 

A. Correct. 15 

Q. – in terms of establishing an interest?  And I also took from the answers 

that you gave to questions, and actually also in parts of your evidence, 

that in your view the origins of the interest in the lands within Tāmaki is 

Te Waiohua? 

A. There are layers of interest over a long period of time but is those interests 20 

through those bloodlines that cement our connectedness, if you like. 

Q. So that’s, if you like, the take that binds the people of Tāmaki to this 

whenua? 

A. There are a number of take and that is one very important one. 

Q. So in fact in terms of your evidence what you say is that all of the peoples 25 

of Tāmaki, including Ngāti Whātua Ōrākei, have a Waiohua whakapapa? 

A. Absolutely, including Ngāti Pāoa who are the descendants of Huakaiwaka 

from his fourth wife and descended from that wife is Whaora ki Te Rangi 

hence you have Ngāti Puku and Ngāti Hura.  And so – but also it’s 

descendancy through tukutuku of Ngāti Maru.  And so you have a very 30 

closely aligned whakapapa relationship of Ngāti Pāoa as descending 

from those hapū.  Pāoa himself, the ancestor, was not Waiohua but was 

from Waikato. 
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Q. So there’s a particular Waikato connection that Ngāti Pāoa also brings 

and is included in a mix in terms of determining its place within Tāmaki? 

A. Well, that is the same for all of the others I mentioned. 

Q. Yes. 

A. Yes.  Going back again to this whole kete that binds us, again, and I must 5 

always raise it, under the mana of the Kingitanga. 

Q. And I understand that, and I think what I’m trying to clarify is in terms of 

your evidence what is the take that you need to be able to show in order 

to – 

A. Take tupuna. 10 

Q. So if we go with the take tupuna, so you’ve said there was no take raupatu 

within Tāmaki so I’m assuming that the interest that everyone has here is 

take tupuna, is that right? 

A. Take tupuna is the interest that combines us all.  There was certainly no 

take raupatu such as that referred to by Ngāti Whātua ki Ōrākei. 15 

Q. So you would agree, therefore, that it’s not the whanaungatanga but is 

the take tupuna that binds the people of Tāmaki to the whenua in Tāmaki?  

A. Well, whanaungatanga comes from take tupuna. 

Q. Although whanaungatanga in and of itself doesn’t necessarily give a take 

to the whenua, does it?  20 

A. No, but in this case that is the take that I refer to. 

Q. But just because you have whakapapa, it doesn’t mean that you have a 

take to a piece of whenua, does it? 

A. Sorry? 

Q. Well, just because you have a whakapapa connection to a people, that 25 

doesn’t give you take to the whenua that they occupy necessarily, does 

it? 

A. Well, in some cases through marriage or other, yeah, one may gift lands 

also. 

1250 30 

Q. Well an example of that would be what I said in my mihi, I made reference 

to Māhinārangi.   

A. Mmm. 
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Q. And Māhinārangi of course is a tupuna that represents a connection 

between the peoples of the Tairawhiti and Waikato, that’s correct, isn’t it? 

A. Yes, well there were no good-looking men down at Tairawhiti hence she 

had to come to Waikato to find a husband is what I’m told. 

THE COURT: 5 

Things must have changed, Mr Mahuika. 

CROSS-EXAMINATION CONTINUES:  MR MAHUIKA 

Q. Sir, I was trying to be modest.  Yes, but heading back to my question, is 

a fabulous answer, but anyway heading back to my question, so 

Māhinārangi is a tūpuna that represents a connection between the 10 

Tairawhiti and Waikato? 

A. Yes. 

Q. And is embodied in the house Māhinārangi that stands at 

Tūrangawaewae? 

A. Correct. 15 

Q. So what that does is that illustrates, amongst other things, a 

whanaungatanga connection – 

A. Yes. 

Q. – between Waikato and the Tairawhiti, that’s the purpose of the house as 

I understand it. 20 

A. And many generations later still today. 

Q. Yes. 

A. That is recognised and, yes, it is recognised and celebrated. 

Q. And of course that’s right, we should celebrate those connections and we 

do celebrate those connections, don’t we? 25 

A. Correct. 

Q. And in fact that’s the reason we do some of these sorts of things because 

we’re remembering the whanaungatanga connections that connect us to 

each other? 

A. Those types of – so whanaungatanga is so important that – so you have 30 

whakapapa, that can never be debated because it is the whakapapa that 

brings us together. 
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Q. Yes. 

A. But whanaungatanga is almost more important because unless there is 

whanaungatanga, the coming together of peoples and sharing the aroha, 

then it’s of almost no use.  It is really important.  Whanaungatanga is so 

important and critical, particularly today. 5 

Q. And so whakapapa, as you say, is unchanging and the whanaungatanga 

is, if you like, the practice of those whakapapa connections? 

A. Correct. 

Q. The recognition of them, the observance of them – 

A. Yes. 10 

Q. – those things? 

A. And in whanaungatanga is the gifting of kai and marriages and all of that.  

It seems to have ceased somewhat. 

Q. I think if I come back to my question, the fact that you have that connection 

doesn’t in and of itself give you a take to land, does it? 15 

A. That’s right. 

Q. Notwithstanding its importance? 

A. Yes. 

Q. And if I then come back to – it’s quoted in my friend’s opening 

submissions, it’s at 5.23(b), there’s a reference that he makes in there to 20 

some evidence which you gave before the Waitangi Tribunal, in fact I 

think it’s a quote from the Tribunal of your evidence.  I don’t know if you 

have it there in front of you?  

A. No. 

WITNESS REFERRED TO DOCUMENT 25 

Q. And in that evidence – well, this is the Tribunal summary so feel free to 

disagree if this summary is inaccurate, but the Tribunal is summarising 

what you said as follows.  I’ll read it out because it’s not on the screen. 

A. Yes, please, because I don’t have my glasses. 

Q. I’m not that much better off but I’ll give it a go.  “He said in response to 30 

questioning by the Tribunal,” and he is you in this quote, “That the 

following groups would comprise part of a large natural group whose 

common descent was through their Waiohua ancestry, Te Uringutu, Ngā 

Oho, Te Taoū, Ihumātao, Te Kawerau ā Maki, Ngāti Te Ata, Ngāti 
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Tamaoho, Ngāi Tai, Ngāti Pōhua of Waiohua,  

Te Uri Karaka (called Ngāti Pāoa now), Ngāti Pao, Ngāti Pare (part of Te 

Ākitai).” 

A. And there should be a correction, Ngāti Pōhua is actually Ngāti  

Kōhua. 5 

Q. Okay, so that’s in the second to last line, instead of Ngāti Pōhua of 

Waiohua – 

A. It should be Ngāti Kōhua. 

Q. – it should be Ngāti Kōhua of Waiohua?  So the Tribunal has, or the 

Tribunal or my friend has transposed that incorrectly.  And so we were 10 

talking a bit earlier about the significance of the Waiohua  

whakapapa and connections within Tāmaki, and that’s essentially what 

your – 

A. Yeah. 

Q. – the Tribunal is that you said in evidence before it, isn’t it? 15 

A. Because to Waiohua you might say is referred to as confederation of 

tribes and at a particular time under the mana of Hua Kaiwaka, 

grandfather of Kiwi Tāmaki, because you had Hua Kaiwaka living at 

Mount Eden/Maungawhau, you had his cousins living out at Mount 

Wellington/Te Maungerei o Potaka, you had Kiwi Tāmaki living at One 20 

Tree Hill/Maungakiekie, and others as far as Papakura, all Waiohua 

related.  But, again, most importantly through those Tainui connections. 

Q. So the essence of your evidence as I’m understanding it is that you need 

those Waiohua connections in order to have a strong take to the lands in 

Tāmaki? 25 

A. Without it you could not have claimed interest in the said lands. 

Q. And the reason that Ngāti Pāoa has that connection is because it has 

those Waiohua connections as well? 

A. I cannot talk for Ngāti Pāoa but it does.  And if you look at the hapū of 

Ngāti Pāoa as it relates into Central Tāmaki, then you would notice that 30 

it’s from the bloodlines of Whaora ki te Rangi for Ngāti Hura and Ngāti 

Puku subtribes of Ngāti Pāoa and also through the bloodlines of one 

Tukutuku who is the descendant of Marutūāhu. 

Q. Does Tukutuku herself have Waiohua whakapapa? 
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A. I will leave that to Ngāti Maru to explain the ancestry.  But you will note 

that the big chief, to use words at the time of the Ōrākei case, I think it 

was Hotereni Taipari from Ngāti Maru says he himself is a Waiohua and 

he was the chief of Ngāti Maru at the time. 

Q. So might that be because he had other whakapapa connections as well? 5 

A. Well, he had, like the rest of us, those whakapapa connections as well 

that relate to the lands in question. 

Q. So he may have had another whakapapa connection other than his Ngāti 

Maru? 

A. Like us all, sir. 10 

Q. Which is not an uncommon thing amongst Māori, is it? 

A. Well – 

Q. To be recognised in one place but actually have your whakapapa 

connections through another route? 

A. Well, my biggest land interests are in Taranaki and Wellington. 15 

Q. And I assume you’re not saying those are through Waiohua connections? 

A. No. 

Q. You gave the answer, I thought I would check, just in case there was 

another case coming.  If we then look at the comment that you made 

which was about the role of the Kingitanga within Tāmaki, so I think the 20 

wording that I wrote down is that the peoples of Tāmaki come together 

under the mantle of the Kingitanga, or that the mantle of the Kingitanga 

holds us together I think is what you said, do you recall that? 

A. Yes, I do.  Our allegiance to the Kingitanga is inseparable.  And if I can 

say that if you looked at it at the time of our ancestors, then without the 25 

mana of Te Wherowhero very clearly our people would not be here today.  

And so the accordance to that through to Te Wherowhero is one that 

would carry on throughout the reign of the Kingitanga and here we are 

today with our King, Kingi Tūheitia Pōtatau Te Wherowhero Tuawhitu, 

that allegiance continues and that mana is maintained over and above 30 

that keeps us together.  Without Pōtatau Te Wherowhero none of these 

iwi that I speak of, including Ngāti Whātua ki Ōrākei, would be here today.  

It is that mana and that power and allegiance to the Kingitanga that has 
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allowed for us to continue to occupy these lands as hapū and through that 

whakapapa belonging to the said lands together. 

Q. So is it your evidence that everybody is the same everywhere? 

A. If you’re talking about Tāmaki Makaurau, then that is the case in my view.  

We share the same kete.  There is one kete from which the kai can be 5 

taken and it is that kete of Tāmaki Makaurau that we all share and have 

rights to.  And responsibilities as well. 

Q. So you wouldn’t say, therefore, that there are places that are distinct to 

Te Kawerau ā Maki, that are distinct to Ngāi Tai, that are distinct to Ngāti 

Pāoa? 10 

A. There are those places in Tāmaki that are often looked after by one or 

more of those groups. 

Q. And so those groups are recognised as being there by the other iwi that 

are within Tāmaki?  

A. By whakapapa, yes.   15 

Q. And it’s not –  

MR MAHUIKA ADDRESSES THE COURT (13:02:00) 

CROSS-EXAMINATION CONTINUES:  MR MAHUIKA 

Q. And so in terms of that, in terms of that connectedness, it’s not necessarily 

the case though, is it, that because there is an adherence to the 20 

Kingitanga that an iwi doesn’t have its own mana? 

A. Of course, an iwi has its own mana.  When I refer to the Kīngitanga, it is 

kua whakakākāhutia, it is blanketed by the protection. 

Q. But you’re not saying that each iwi doesn’t have its own individual mana 

as well as its affiliation to the Kingitanga? 25 

A. All iwi must have their own individual mana.   

Q. So would you go so far as to say that all iwi need to have their own place 

or will have their own place or places? 

A. All iwi do have their own places, which they call their places, whether 

they’re shared or otherwise. 30 



2579 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

Q. And it’s not your evidence either, is it, that you can’t have areas that are 

exclusive?  What you’re saying is that in your experience in Tāmaki that’s 

not the case? 

A. As Pōtatau Te Wherowhero, the first Māori king said: “māu e tiakina tērā 

wāhi,” “you look after that piece.” 5 

Q. So he gave pieces to different people to look after? 

A. Well, I’m using the case in respect of Ngāti Whātua ki Ōrākei, and his 

words to Āpihai Te Kawau: “me noho ki runga I te whenua, tiakina te 

whenua.” 

Q. So would you say a similar thing about Ngāti Pāoa at Mokoia for 10 

example? 

A. Correct.15 

MR MAHUIKA ADDRESSES THE COURT (13:03:55) 

COURT ADJOURNS: 1.04 PM 

  15 
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COURT RESUMES: 2.17 PM 

CROSS-EXAMINATION CONTINUES:  MR MAHUIKA 

Q. Tēnā anō hoki koe, Mr Taua. 

A. Kia ora. 

Q. Now prior to the break and just to do a bit of a refresh, I took you to that 5 

statement from the Waitangi Tribunal’s report that was referred to in 

Mr Warren’s opening submissions where you talk about the different iwi 

with Waiohua ancestry within Tāmaki.  So, just for the record, you recall 

that quote? 

A. Yes. 10 

Q. And you refer to Ngāti Pāoa as being amongst that grouping because of 

their Te Uri Karaka connection? 

A. Correct. 

Q. And so it’s clear therefore that based on those Waiohua connections, 

there is a clear connection from Ngāti Pāoa into Tāmaki? 15 

A. Yes but and one should extend that towards Ngāti Maru as well and those 

connections and the Waiohua strands that go through Marutūāhu as well. 

Q. Yes. 

A. That I am aware of. 

Q. Yes.  Although you did also say prior to the break that that’s not an area 20 

of particular expertise where you have Marutūāhu whakapapas although 

you acknowledge the Tukutuku connection? 

A. I acknowledge that that is one connection but I do have some knowledge. 

Q. Yes and I certainly wasn’t suggesting that you have none but you weren’t 

professing that it was an area of expertise if you like? 25 

A. Well, my thing was given that Marutūāhu were well represented here, 

then it would be only proper for them to exercise that mana. 

Q. Yes, so on the basis that they’re represented here, you would have 

expected them to have talked about those connections and explained 

what they are? 30 

A. I think if that’s what they wanted to do but the fact of the matter is that you 

referred to my excerpt from the Waitangi Tribunal where I mentioned 
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Ngāti Pāoa and so therefore my whakautu back to yourself in relation to 

that excerpt from the Waitangi Tribunal hearing. 

Q. Yes and I think what I was getting to through a slightly roundabout route 

was that it’s clear based on that evidence and based on those Waiohua 

connections that you’ve identified in that quote, that Ngāti Pāoa fits into 5 

that matrix or groupings? 

A. Yes, and it is one of the ways in which they do. 

Q. And just for the record, you don’t in that quote refer to Ngāti Maru, do 

you? 

1420 10 

A. Well I think that they’re quite able to exercise that right themselves.  I 

didn’t talk about it because that excerpt was taken from my statement in 

the 2006 Waitangi Tribunal hearing at Māngere. 

Q. Yes.  In terms of the relative position of the groupings within Marutūāhu, 

so Marutūāhu is not one iwi is it? 15 

A. My understanding is that Marutūāhu refers to a number of iwi of which 

Ngāti Pāoa is one. 

Q. And the Marutūāhu as I understand it is a tīpuna that all of the iwi share? 

A. Mmm, yes. 

Q. Yes. 20 

A. And you could say it was the Marutūāhu Confederation of Tribes, of which 

Ngāti Pāoa are but one. 

Q. Yes, so you have Ngāti Maru, Ngāti Whanaunga, Ngāti Tamaterā? 

A. And you have others too like Ngāti Hako and others too who would be 

considered to be party to that Confederation. 25 

Q. Yes and that’s because of the broader Hauraki whakapapas that come 

into play? 

A. I would think so.  Hauraki cum Tāmaki. 

Q. Yes of course and I take it though that you’re not professing to necessarily 

be an expert in, within that Confederation, who is where specifically? 30 

A. I have some understanding as to the Tāmaki connections but if relating 

to the more if you like traditional Hauraki, then I’m not as, my knowledge 

is not as great down at Moehau say where you have Ngāti Pūkenga and 

others as well. 
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Q. But it would be fair to say wouldn’t it that each of them have particular 

connections to particular places? 

A. They do. 

Q. So I mean for example, I mentioned Mokoia Pā prior to the break, there 

is a particular Ngāti Pāoa connection to Mokoia Pā? 5 

A. But there was also, I should say, even probably stronger Ngāti Tamaterā 

relationship to that pā as well, although it’s not noted as much. 

Q. And certainly as I understand it these days, there’s a particular 

acknowledgement of a Ngāti Pāoa connection to Mokoia Pā? 

A. That is how it has become. 10 

Q. And speaking more broadly then, the view that you would take on the 

relative position of the different Marutūāhu peoples within that broader 

Marutūāhu takiwā, is that that’s a matter that the Marutūāhu witnesses 

are best able to talk about? 

A. Yes but the fact that Ngāti Pāoa had united under the umbrella of 15 

Marutūāhu, I would think that the whakapapa there quite clearly unites 

them quite strongly together as a grouping, with shared whakapapa. 

Q. Yes although at the same time, Ngāti Pāoa also have the Waiohua 

whakapapa which connect them another way, don’t they? 

A. Yes but so also too does Ngāti Maru, but they are best to exercise that 20 

right themselves. 

Q. Yes and of course you would expect that if Ngāti Maru were relying on 

that, that they would bring evidence about that? 

A. Well they may wish, I think it’s up to them.  I don’t think that it’s necessary 

for me to refer to that but I would have expected a number of iwi to note 25 

those relationships, I think they probably would do. 

Q. So where that ultimately takes us to is that there are a number of different 

whakapapa streams that establish take to these whenua based on what 

you’re saying? 

A. You would be right. 30 

Q. And it would be through a process of examining those take that you would 

come to a conclusion as to who is in what place, in particular? 

A. Mmm, correct.  And I would go back to the words of Hotereni Taipari, the 

grand chief if you like of Marutūāhu at the time that says that Marutūāhu’s, 
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Marutūāhu also claims through Waiohua ancestry.  And that was clear in 

the Ōrākei case. 

Q. And it’s also interesting though isn’t it that in that period, just prior to 1840, 

that there had been conflict between Ngāti Pāoa and Ngāti Maru but Ngāti 

Pāoa were living peacefully with the other iwi that were living within the 5 

Tāmaki region? 

A. Ngāti Pāoa would in my eyes not have been able to live in the area without 

having married Tukutuku.  It was through that whakapapa that gave Pāoa 

the eastern boundary, if you like, and to be able to claim interest in lands 

and it’s well known. 10 

Q. But as you’ve also said, there is that Waiohua whakapapa that gives them 

an additional take in relation to these whenua? 

A. Very lucky to have that. 

Q. I’m not sure that’s how they feel.  Now one more thing I was wanting to 

come back to, the Crown’s approach in relation to the matter of 15 

overlapping claims and I asked you earlier on about I think you made the 

comment to my friend Ms Coates that the Crown shouldn’t be determining 

matters of mana whenua? 

A. Correct. 

Q. But I think where we also got to is that you wouldn’t say that it was an 20 

irrelevant consideration either, it is something that you would need to be 

at least mindful of in making a determination about where to allocate 

redress? 

A. It would cross my mind, yes. 

Q. Well, you wouldn’t be happy as a person with a connection to Tāmaki if 25 

redress was given to someone who clearly didn’t have interests in 

Tāmaki? 

A. I would not think sir that redress would be given to someone who didn’t. 

Q. Yes and the reason that they wouldn’t is because they don’t have an 

interest, that’s true isn’t it? 30 

A. Correct.  I would go further on to say that those that have been given 

redress in Tāmaki do have interests. 

Q. Yes but that’s a slightly different matter isn’t it, in the sense that the 

question I’m asking is can you ignore these matters and I think the answer 
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you’re giving me is no you can’t but it’s just not a problem here because 

you recognise everybody who’s been given interests as having interests? 

A. Yes, absolutely. 

Q. And in fact you go so far as to say that if the Crown was giving interests 

to, I’ll pick on someone else, Ngāti Kahungunu, in the middle of Tāmaki, 5 

you would not think that that was a proper thing for the Crown to do? 

A. One would hope the Crown would not do that. 

Q. Because they don’t have a whakapapa here – 

A. Well certainly not Ngāti Kahungunu. 

Q. Yes.  10 

A. That’s the other side of Māhinārangi, by the way. 

Q. Yes, I do understand that and I thought if I mentioned Ngāti Porou I’d drag 

this out for a little while because I’d attract the scorn of a number of 

people.  But I’m just using it as illustrative. 

A. Yes. 15 

Q. You would not expect the Crown to do that and you would not expect the 

Crown to do that because Ngāti Kahungunu do not have a take to the 

whenua of Tāmaki? 

A. I would expect the Crown to have some understanding of what it was 

doing. 20 

Q. Yes and to be mindful of that when it’s making its decisions? 

A. Correct. 

CROSS-EXAMINATION:  MR HODDER 

Q. Good afternoon, Mr Taua. 

A. Kia ora. 25 

Q. I’ll raise my voice as well as shifting the microphone.  So let me make a 

few things – try to get clarity on a few things.  Firstly, your evidence is that 

Ngāti Whātua is not a separate tribe, is that correct? 

A. Ngāti Whātua ki Ōrākei, sir. 

Q. So when we see your paragraph 23 that should say “Ngāti Whātua 30 

Ōrākei”, which currently says “Ngāti Whātua”? 

A. I think I mean there the Ngāti Whātua Ōrākei.  



2585 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

Q. And anybody who suggests that Ngāti Whātua Ōrākei is a separate group 

is making an error? 

1430 

A. Yeah ‘cos Ngāti Whātua Ōrākei comprises, as they’ve put it, of three tribal 

groupings being Te Taoū, Te Uringutu and Ngā Oho.  5 

Q. You’re aware that for some time, that there has been the phrase “Ngāti 

Whātua o Ōrākei” applied to those three groups – 

A. Yes, absolutely. 

Q. – as a single group?  And you simply say that they are wrong? 

A. Well I say that that’s not, that’s not, there’s no such tribe called Ngāti 10 

Whātua ki Ōrākei.  All tribes have an ancestor. 

Q. And you’re aware that they all, that the evidence in this case is that they 

have treated Tuperiri as the relevant ancestor? 

A. Tuperiri is not the ancestor for Ngā Oho, nor is he the ancestor for Te 

Uringutu.  Both Ngā Oho and Te Uringutu are by way of ancestry, 15 

Waiohua people, Tainui related.  They are not Ngāti Whātua.  And if so, 

then I would be interested to know who the tūpuna was, Tuperiri himself 

is of Waiohua blood and of Ngāti Whātua blood.  He is not the ancestor 

of Te Uringutu and Ngā Oho. 

Q. So do I understand that to be a denial of the proposition that Ngāti Whātua 20 

Ōrākei make that Ngā Oho and Te Uringutu as they are understood are 

the results of the intermarriage of Tuperiri’s sons with women from 

Waiohua? 

A. It has been said that that is Te Uringutu, but Ngā Oho do not descend 

from Ngāti Whātua, nor does Te Uringutu and you will note in Māori Land 25 

Court records for other lands such as that in the Waitakeres where Te 

Kawerau ā Maki itself says that: “we are known by Ngā Oho.”  Te 

Waiohua is also known by Ngā Oho.  Ngā Oho is quite separate to that 

of Ngāti Whātua.  

Q. Well my question was, your evidence is that insofar as Ngāti Whātua 30 

Ōrākei have said for some time that those three groups are the names for 

the people who descend from those intermarriages, they are wrong? 

A. They do descend from those intermarriages but they certainly do not have 

Tuperiri as the one common ancestor. 



2586 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

Q. And again, you say that to the extent they say otherwise, they are wrong? 

A. Well then they are wrong. 

Q. Your evidence is also that there’s no such thing as a Ngāti Whātua 

raupatu of Tāmaki, correct? 

A. Correct. 5 

Q. And I think I’ve understood your evidence to be that that is because Ngāti 

Whātua are not separate from but were to Waiohua, who were the 

unsuccessful party in that engagement? 

A. I say there was no conquest because it was an intertribal skirmish, if you 

like.  Both Kiwi Tāmaki and Tuperiri share common ancestry but then also 10 

there were other Waiohua hapū that were not involved in this skirmish. 

Q. Well let’s deal with one bit at a time.  Do you accept that Kiwi Tāmaki and 

his people were unsuccessful in the military engagements with Te Taoū? 

A. Kiwi Tāmaki himself belonged to a number of Waiohua hapū – 

Q. That wasn’t the question.  Do you accept that Kiwi Tāmaki and whatever 15 

group he was leading were unsuccessful in military engagements with Te 

Taoū? 

A. I think you would be, to use your words, yes. 

Q. But you distinguish that military outcome from the raupatu because in 

your evidence, raupatu requires an intertribal dispute, is that right? 20 

A. Raupatu is normally a tribe not related over another tribe.  Here we have 

a family fight going on and therefore I disagree that it was a conquest of 

any sort but rather an intertribal skirmish or a family fight.   

Q. And so again, to the extent that anyone says otherwise, that’s an error by 

Pākehā historians and others? 25 

A. You’re absolutely correct. 

Q. Now those propositions you say are based in part on your deep 

knowledge of Tāmaki Makaurau history and whakapapa, correct? 

A. Yes. 

Q. And partly on you say written records? 30 

A. Yes but mostly from my upbringing. 

Q. Well you do refer to written records so that’s why I’m asking this question. 

A. Yes. 
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Q. Now, you may or may not recall that the experts’ Code of Conduct 

suggests that or requires that indeed an expert witness specify any 

literature or the material used or relied on in support of the opinions 

expressed by an expert witness. 

A. Yes. 5 

Q. Now I don’t see any reference to written records in your evidence, is that 

correct?  I don’t see any specification of any written records, you just say 

you’ve had regard to them, is that right? 

A. Correct. 

Q. Now there may be many of these questions that state the obvious 10 

Mr Taua but my understanding is you don’t want Ngāti Whātua Ōrākei to 

succeed in this case, is that correct? 

A. That’s untrue. 

Q. I’m sorry? 

A. That’s untrue. 15 

Q. You do want Ngāti Whātua Ōrākei to succeed? 

A. No, I’m saying that is untrue. 

Q. Well I’m confused.  Let me ask the first question again.  Is it correct that 

you do not want Ngāti Whātua Ōrākei to succeed in this case? 

A. My understanding of the case as set out, they should not.  It should be a 20 

combined outcome where the interests of other parties too are recognised 

in the same manner. 

Q. Well I think I can interpret that as saying yes you agree, you do not want 

Ngāti Whātua Ōrākei to succeed in this case.  Am I wrong? 

A. That’s – I’m sorry if I don’t see it that way, your question, but what I am 25 

saying is that there are others as well that should succeed in this case 

alongside their whānau or their whanaunga of Ngāti Whātua Ōrākei. 

Q. Well the reason I have taken that understanding of what your preferred 

outcome is is because you say, I think in paragraph 12, that you 

categorically reject the approach that Ngāti Whātua Ōrākei contends for, 30 

correct? 

A. Yes, you’re right. 

Q. And in paragraph 41 you say there’s simply no basis for their claims, 

correct? 
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A. That’s right. 

Q. So you would neither expect nor want Ngāti Whātua to succeed in this 

case, would you? 

A. Then I would agree with you. 

Q. Thank you.  And if I understood your evidence right, it’s also that Ngāti 5 

Whātua Ōrākei is simply one of several Tainui peoples in Tāmaki 

Makaurau, correct? 

A. Correct, sir. 

Q. And I think you’ve also, it’s an essential part of your evidence, that Ngāti 

Whātua Ōrākei using the modern name returned in the 1830s because 10 

they were placed at various points in Tāmaki Makaurau by 

Te Wherowhero, correct? 

A. Yes. 

Q. And you also say that Te Wherowhero never relinquished his mana in 

and around Tāmaki? 15 

A. Correct. 

Q. And that mana was established by the placing of various people, including 

Ngāti Whātua Ōrākei, in Tāmaki Makaurau in the 1830s or was it – 

A. No. 

Q. – established otherwise?  Sorry? 20 

A. No. 

Q. Well the last part was – 

A. He already had that mana. 

Q. And he had that mana because of what factor? 

A. Because of his Tainui ancestry as well as that of his position amongst the 25 

people and the mana that he held on behalf of a number of groups 

including Te Waiohua and those who descended from Te Waiohua to 

Ngāti Whātua. 

Q. And do I understand that to be the position before the depopulation of 

Tāmaki Makaurau occurred at the time of the musket invasions by 30 

Ngāpuhi? 

A. Te Wherowhero may have been living in Waikato but his boundaries 

extended as far as Tāmaki, hence the term “te remu o taku kahu”. 
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Q. Well I’m at this stage, was there a physical occupational presence by 

Ngāti Manuta or by Te Wherowhero in Tāmaki Makaurau prior to the 

Ngāpuhi musket invasions? 

A. Te Wherowhero is not only Ngāti Manuta, he is by way of ancestry a 

Waiohua as well.   5 

Q. So when you say that – 

A. And so his presence in Tāmaki is also through those of his whanaunga 

living in the area.  But I go back again to that whakataukī, te remu o taku 

kahu.   

1440 10 

Q. Well if we just try and get clear – 

A. No it’s a Māori concept. 

Q. Well, I’m sure it is, but we just need to make it clear enough that we can 

make submissions on it. 

A. So, if I can be more clearer for you, sir.  Te Wherowhero’s quite often 15 

shown as – to be Ngāti Mahuta but he has Waiohua ancestry as well and 

descends through Ngāi Tai ancestry as well through Te Kawerau and his 

Waiohua ancestry is no different to that of mine or Ngāti Whātua ki Ōrākei. 

Q. I presume his mana was somewhat different to yours, is that right? 

A. His mana was great. 20 

Q. Yes.  And his mana came from his ancestry or from something else? 

A. From his ancestry, from his whakapapa. 

Q. And which ancestry in particular, the Waiohua ancestry is that what you’re 

saying? 

A. In Tāmaki through his Tainui and Waiohua.  Waiohua itself, sir, comes 25 

from Tainui. 

Q. And had he inherited that mana from somebody else? 

A. He inherited the mana through his ancestry, through his whakapapa.  And 

if you know his whakapapa, it goes back through to the most senior of 

lines born of Waikato-Tainui including that of Waiohua. 30 

Q. And does that mean that at all times up to the depopulation of Tāmaki 

Makaurau in the 1830s, maybe the late 1820s, somebody based in the 

Waikato had mana in and around Tāmaki? 
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A. Absolutely.  Hence my ancestors of Ngāti Whātua saw that the closest 

relative that they could go to through their Waiohua Waikato ancestry was 

Te Wherowhero and that’s where they were looked after and protected 

until such time they were able to come back and live in those various 

areas brought back by Pōtatau Te Wherowhero. 5 

Q. Well, that could be understood on the basis of whanaungatanga without 

necessarily there being a specific mana for Te Wherowhero over Tāmaki, 

agreed? 

A. Well, we would see it differently because we are the people that belong 

to that connection. 10 

Q. I’ll come back to some of those matters.  Your evidence has been 

consistent in the time that you’ve taken an interest in these matters and 

the giving evidence to various tribunals? 

A. Correct. 

Q. And, as you say in your paragraph 40, in all your evidence you have no 15 

doubts about your conclusions? 

A. Correct. 

Q. And do I take it from that that if you have no doubt, then anyone who 

disagrees with your conclusions is simply wrong? 

A. I would not say that but I have no doubt about these. 20 

Q. Doesn’t it follow? 

A. Maybe. 

Q. Now, my understanding is that you were a co-claimant and indeed lead 

negotiator for Te Kawerau ā Maki? 

A. And of Ngāi Tai ki Tāmaki as well, sir, yes, that’s right. 25 

Q. I’ll get to those but let’s deal with Te Kawerau first. 

A. Yes. 

Q. Roughly when did that start, when did the co-claimant – when did the 

claim begin? 

A. Oh golly, it’s been some years now. 30 

Q. 1990s? 

A. Must have been, yeah.  It’s been a long, drawn-out… 

Q. And if ain’t over yet.  You were also co-claimant for Ngāi Tai ki Tāmaki as 

you were just about to say, correct? 
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A. Correct. 

Q. And does that date from about the same period? 

A. Might have been little after.  I can’t remember. 

Q. And you also mentioned that you have held in relation to Ngāi Tai a 

leadership position, as I understand it, that’s the former chairperson of 5 

the Ngāi Tai ki Tāmaki Tribal Trust? 

A. Correct. 

Q. Do you hold any similar position now? 

A. No. 

Q. What about in Te Kawerau ā Maki? 10 

A. Yes, I’m the chair of the Kawerau ā Maki Tribal Trust and the settlement 

trust as well. 

Q. And you’re now appearing as a witness for Ngāi Tai ki Tāmaki in this case, 

correct? 

A. I’m appearing as an expert witness for the Court.    15 

Q. You… 

A. But, yes, I was asked. 

Q. You wouldn’t be here unless Ngāi Tai – 

A. That’s correct. 

Q. – ki Tāmaki had called you, correct?  And the purpose of that is to assist 20 

them in opposing Ngāti Whātua Ōrākei’s claim in this court? 

A. It’s just my – I feel that it’s to assist the Court to tell the truth about the 

situation in regards to Tāmaki Makaurau and those peoples who belong 

here and who have interest in the said lands. 

Q. Well, just so we get an answer to my question, you understand of course 25 

that the reason you’re here is to assist in opposing Ngāti Whātua’s claim 

in this court? 

A. I didn’t see it like that but if that is how you see it then, yes. 

Q. And am I right to think that you have been consistent in opposing Ngāti 

Whātua’s position in its claim since around 2003? 30 

A. I have been consistent in relation to matters relating to my tribal groups 

and their interest in their area as I have seen it and have been taught, 

yes. 
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Q. Let me, because it helps to bring a few things together, can I ask please 

that we bring up document 340.26953.  Now Mr Taua, if you prefer hard 

copy there is a whole lot of paper behind you but if you prefer the screen 

or if you’re happy with the screen –  

A. As long as I can see it it will be all right. 5 

Q. – then the document will come up, and we’ll make it as large as you need 

it so you can read it. 

A. Ka pai. 

Q. That’s it, thank you.  So this is an article going way back, well not way 

back, but going back to October of 2003 from the New Zealand Herald 10 

and the main justification of the article is an announcement by 

Waikato-Tainui about their views about rights in Tāmaki Makaurau.  You 

may remember that period, you may not, but we’ll go through it.  So just 

to clarify, I’m assuming that this doesn’t bring back any immediate 

memories, is that right? 15 

A. Look, I hardly read The Herald.  The Herald has not been kind to Māori. 

Q. All right, well, accepting that newspapers are not always accurate, let me 

just take us down to about the paragraph beginning: “Te Kawerau ā Maki.”  

So it partly is talking about a claim in relation to fisheries allocation, that’s 

what we see in the fourth paragraph.  Two paragraphs further down the 20 

reference is that: “Te Kawerau ā Maki is also claiming large parts of 

Auckland City which Ngāti Whātua says it has rights to.”  So does this 

bring any recollection at this point about this becoming a matter of public 

notice? 

A. Well, we do claim, Kawerau ā Maki does claim interest in large parts of 25 

Auckland City, yes. 

Q. Sure. 

A. But these are the words by The Auckland Herald, I would not have used 

them. 

Q. Well, we’ll come to that too, but two paragraphs further down it says that: 30 

”Te Kawerau ā Maki made a presentation to Tainui’s executive this week 

asking for support from Waikato-Tainui for its claim.”  So if we pause 

there, do you recall making a presentation to the Tainui executive to 

support you back then? 
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A. I have, sir, made a number of presentations back to our mother group, if 

you like, and it is only – it’s quite normal for us to do such and to seek 

support from Waikato-Tainui in things that we do in relation to claims 

wherever they may be. 

Q. And am I right that if there was such a presentation made to Tainui’s 5 

executive it would have been led by you? 

A. Or it’s on behalf of Kawerau ā Maki, for sure. 

Q. And so the next two paragraphs down there’s a reference, it’s a quotation 

from Tuku Morgan, but it says: “They,” meaning Te Kawerau ā Maki, 

“Gave a presentation supported with official records which undermines 10 

Ngāti Whātua’s so-called claim.”  That would be your presentation, 

correct? 

A. Could be, yes. 

Q. Well, it seems highly likely, doesn’t it? 

A. Well, as I said, this is from The Herald, it’s not my statement. 15 

Q. Well I think what they’re trying to do is quote Mr Morgan’s statement.  And 

indeed what happens is that there is public support given by Mr Morgan, 

according to the statement, and he criticises Ngāti Whātua the paragraph 

down because “the board has been convinced that Ngāti Whātua are 

trying to rewrite history”.  And that would have been the theme that you 20 

would have given in your presentation, correct? 

A. Yes, look, I do remember something around this and actually in The 

Listener where they had interviewed my cousin, Sir Hugh Kawharu, 

where he had stated that if it could rewrite history it would, I think it’s 

around the same time. 25 

Q. You might find it’s the same article but we’ll get there.  So that was the 

theme that you were advancing then, that Ngāti Whātua was trying to 

rewrite history? 

A. Look, it’s not that I was advancing.  I don’t think that there was any need 

for me – for The Herald to make statements on my behalf.  It was very 30 

clear in anything that I had put before the Waitangi Tribunal that I was, on 

behalf of Te Kawerau ā Maki, putting its case forward. 

1450 
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Q. Mr Morgan is then quoted as saying: “it’s offensive that members of Ngāti 

Whātua are trying to rewrite cultural history”. 

A. Sir I’m not responsible for Mr Tukoroirangi’s comments. 

Q. Well the question I haven’t quite finished, the question was, do you find it 

offensive? 5 

A. Well I would, yes. 

Q. And is that what you think this case is about, Ngāti Whātua trying to 

rewrite cultural history? 

A. It appears so. 

Q. Well you’re familiar enough with the case, you must know so mustn’t you? 10 

A. Well then I agree. 

Q. And then Mr Morgan is quoted as saying: “we have title over the whole of 

Auckland”, “we” being Waikato-Tainui as far as I understand that.  Is that 

a proposition that you would subscribe to as well? 

A. As I said, I can’t, I’m not responsible for what Tuku says but I think what 15 

I have said myself in anything that I’ve put before the Tribunal makes it 

clear as to what my view or Kawerau ā Maki’s or Ngāi Tai’s view is in 

respect of the lands that we’re dealing with.  It’s too easy sir to say that I 

would support just what Tuku Morgan says. 

Q. Well the reason I’m quoting Mr Morgan is to get the proposition in front of 20 

you. 

A. Okay. 

Q. I’m asking about the proposition. 

A. Then I agree with Tuku Morgan. 

Q. You agree that Waikato-Tainui has title over the whole of Auckland? 25 

A. Through its relationship with Te Waiohua. 

Q. And then it quotes you at the end of the page, Te Kawerau ā Maki chief 

executive, Te Warena Taua, it refers to ancestral links going to the next 

page.  It says: “we’ve always identified ourselves as Tainui”, and I’m 

assuming that sounds like a correct attribution? 30 

A. Yeah and could I say that Tainui wrote letters of support, stating that Te 

Kawerau ā Maki are its most, northernmost Waikato-Tainui iwi.  Because 

Te Kawerau’s interests go right up into the Kaipara where we have 

successfully had redress, for example in the Kōpironui block of land at 
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Woodhill and also the majority of the Riverhead forest which was redress 

to Te Kawerau ā Maki, sir. 

Q. Within the proposition that Waikato-Tainui has title over the whole of 

Auckland, do I understand that to say that Te Kawerau has areas in which 

it has a delegated or distinct title? 5 

A. I think what Tuku means there is that it encompasses all of those hapū, 

iwi of Te Waiohua under the umbrella of Waikato-Tainui te Kīngitanga.  I 

think there is far too much that has been missed out here by the Herald 

itself and they have reported how they have wanted to report this and I 

think there is much missing. 10 

Q. Maybe so but can I just get clear about what you’re saying.  Are you 

saying that when – you understand the reference to title over the whole 

of Auckland being that that is the accumulation of the titles that the various 

Waiohua peoples have in Auckland? 

A. For me it means Tāmaki Makaurau, sir. 15 

Q. And when you say “Tāmaki Makaurau”, are you talking about the people 

or the land? 

A. The people and the land. 

Q. Well we’re talking about who has title, I’m assuming that it’s people who 

might have title? 20 

A. Mmm. 

Q. So we’re talking about the people of Tāmaki Makaurau? 

A. So I cannot dispose of the people and the land as I’ve been taught.  And 

when they say over the, where is it, the whole of Auckland, somewhere? 

Q. Yes? 25 

A. Yeah, then what he, what they should be writing is what Tuku actually 

says, that we’re talking about Tāmaki Makaurau, the whenua, Tāmaki 

Makaurau, the people.  I know how my cousin speaks and so I think these 

words here by the Herald are by themselves, they’ve noted it in the way 

they wish it to be seen in their, in their paper. 30 

Q. Right, so you think he’s been misquoted? 

A. I think sometimes we are misquoted but I do know that because it’s come 

from Tuku, what he means is Tāmaki Makaurau, the land, the whenua, 

the area. 
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Q. What about the word “title”, what he’s quoted as saying is that there is 

title over the whole of Auckland? 

A. I’m sorry but I think what he means is the land, the whenua, title meaning 

that we have the interests. 

Q. Now, you said not in your evidence that you produced for us some time 5 

ago last October what in what you said today that, I think you said that all 

of the people of Tāmaki Makaurau come together under the Kīngitanga, 

is that correct? 

A. Correct, we do. 

Q. And do you include Ngāti Whātua Ōrākei in that? 10 

A. Absolutely and may I add that it was reported earlier by Aidan that – Aidan 

Warren – that Clarkey Tamariki who by the way is a male, you said “she”, 

and he’s still alive, he’s in his, maybe 80 now and from Ōrākei, kaumatua 

Ōrākei and Ani Pihema stated that they are Waikato-Tainui and have 

always been known as such. 15 

Q. And is that a view that can be attributed to Ngāti Whātua Ōrākei as a 

whole? 

A. Absolutely. 

Q. And why do you say that? 

A. Because that has been said by those kaumatua and I know that the 20 

whakapapa, the whakapapa as such leans towards. 

Q. So the core proposition is in effect that like all other groups in Auckland, 

Ngāti Whātua Ōrākei relies on Waikato and the Kīngitanga, correct? 

A. I did not say it relies on Waikato-Tainui, I said it aligns itself to 

Waikato-Tainui under the mana of the Kīngitanga, as had been said by 25 

those kaumatua I mentioned who have now passed on.  Those 

statements made by themselves in the Waitangi Tribunal hearings for the 

Ōrākei lands itself. 

Q. My understanding from the phrase, and I’m not sure I’ve got it exactly 

right, but “come together”, is the idea that the Kīngitanga is a unifying 30 

feature of all the groups in Auckland including Ngāti Whātua Ōrākei, is 

that your evidence? 

A. Yes, you could say that. 
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Q. Can we have 201.00289 please.  I’m not sure if you’ve read this but this 

is Ms Kāwharu’s evidence that she gave some weeks ago.  Have you? 

A. No. 

Q. Can we please go to page 305.  Perhaps if we go back to one paragraph 

before to 52, the bottom of the previous page just so you understand what 5 

her paragraph says.  So she starts off in paragraph 52 by referring to 

suggestions and she refers to your paragraph 32 in the footnote we come 

to, that Ngāti Whātua Ōrākei cannot claim ahi kā because they were 

driven out of the isthmus by Ngāpuhi and returned under Waikato’s 

protection.  Then she proceeds to make some comments and the first one 10 

and I’ll let you read this to yourself, the first one is 53 about an enduring 

relationship with Waikato.  

A. Yes, I don’t agree with her I’m sorry. 

Q. You don’t? 

A. No, not at all. 15 

Q. In particular can I take it you don’t agree that the last sentence, that the 

line of Kīngitanga kings never dominated Ngāti Whātua Ōrākei? 

A. That’s right. 

Q. And so when we turn to paragraph 54, the next one and I’ll give you a 

chance to read that to yourself too please. 20 

A. Mmm, I don’t agree with that.  It’s incorrect. 

Q. So the evidence from Ngāti Whātua or the case for Ngāti Whātua is that 

there was of course, there were of course connections between Waikato 

and Ngāti Whātua Ōrākei and there were alliances and cooperation 

between Ngāti Whātua and Waikato. 25 

A. Yes. 

Q. But not that Ngāti Whātua was part of the Kīngitanga? 

A. Mmm. 

Q. And you don’t agree with any of that? 

A. No I don’t. 30 

Q. So she is – and you have no doubt about that, if I go back to your previous 

comments? 

A. Well I’d say that this is incorrect. 

Q. And so she’s necessarily wrong? 
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A. That’s right. 

1500 

Q. Now your evidence read as a whole strikes me as what might be 

described as Tainui centric, do you agree with that? 

A. Well I am Tainui but I am very much Waiohua, Kawerau and Ngāti 5 

Whātua as well.  But all, you know, I have told the story as I know it. 

Q. Well as the story’s been told, would you agree it’s a Tainui centric 

perspective? 

A. One would look at it that way, but I would not.  I would see it as the story 

as I understand it, sir. 10 

Q. And am I right to understand that you favoured the Treaty settlement 

processes in Tāmaki Makaurau being undertaken through a Tainui Waka 

Alliance? 

A. I would favour in my – 

Q. This is historic I’m sorry Mr Taua, you did favour that? 15 

A. Well I would, yes, yes. 

Q. Well again the question was historic, did you at some earlier time favour 

and suggest to the Crown that what should happen is that – 

A. That’s right. 

Q. – Treaty settlement processes should involve a Tainui Waka Alliance? 20 

A. Correct. 

Q. And that wasn’t accepted, correct? 

A. I think so. 

Q. Well it didn’t happen did it? 

A. You’re correct. 25 

Q. So when you say as you do at paragraph 6 that you’re offering a balanced 

local perspective, do you accept that Ngāti Whātua Ōrākei might see that 

as being a Tainui centric perspective? 

A. Well sir yes, they would. 

Q. Now you refer and of course to Tāmaki Makaurau and to your expertise 30 

in relation to it.  You also referred this morning to the, I think to the 2006 

RFR area as being a massive area.  So geographically, what area do you 

mean by the phrase or the term “Tāmaki Makaurau”? 
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A. Part of the area that – well the area within which describes that is before 

the Court today, is Tāmaki Makaurau.  We refer to Tāmaki Makaurau as 

an area that much greater than what is shown on the maps. 

Q. Well that’s what I’m trying to get at. 

A. Yes. 5 

Q. So, can we get the maps?  So just for simplicity’s sake, I’m going to show 

you the map book that’s been used a few times, see if you can help us a 

little more precisely. 

WITNESS REFERRED TO MAPS 

Q. And I’m sorry but this print is going to be small, we’re going to go to tab 1 10 

which is a generic modern map, it goes from the mid of Kaipara down to 

somewhere past Lake Waikare.  So in relation to that area, can you help 

us with the area that you are referring to as Tāmaki Makaurau? 

A. Well I would refer to all of the North Shore as Tāmaki Makaurau including 

that which we called Auckland Central, down through towards Papakura.  15 

That is what my old people called Tāmaki Makaurau and Te Kei o Te 

Waka Tainui, part of. 

Q. And we could probably agree that is a massive area? 

A. It’s huge, well in terms of as we know it, yes. 

Q. And you’d agree that the area that’s subject to the claims by Ngāti Whātua 20 

Ōrākei in this case is significantly smaller than that? 

A. Well no, you know, Pāora Kāwharu and others claimed lands in the 

Wairua and out at Clevedon through their Te Uri o Te Ao hapū ancestor, 

Te Ao Tawherangi and stated there in the, even in the Land Court 

hearings for Ōrākei that their original ancestry to the lands was through 25 

the ancestors by the name of Te Ao Tawherangi.  Te Ao Tawherangi is a 

descendant of Ngāi Tai and you will note that Ngāti Whātua chiefs claim 

as far as Clevedon and got interests in those lands, so they understood 

the wider area that we call Ngāti – sorry, that we call  

Tāmaki Makaurau. 30 

Q. I’m sorry but I think my question got lost.  It was simply that the 2006 RFR 

area that you were shown or you saw this morning perhaps, is 

significantly smaller than what you describe as Tāmaki Makaurau? 

A. That’s right, yes. 
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Q. But as far as I’ve understood it then, the area out to the north-west, 

towards the Kaipara and the Waitakeres, would be part of the wider 

Tāmaki Makaurau area? 

A. Oh the wider as would be expressed by the words of my old people. 

Q. Now you refer to your deep knowledge of Tāmaki Makaurau history and 5 

whakapapa, don’t you? 

A. I do. 

Q. Do you accept that other people might have equally deep knowledge of 

these matters? 

A. There may very well be.  Can I add that normally we would know one 10 

another. 

Q. Yes.  So in relation to the Ngāti Whātua witnesses, Mr Kapea who you 

spoke of earlier and Ms Kāwharu, you don’t regard them as having deep 

knowledge of Tāmaki Makaurau history and whakapapa? 

A. Not the same as myself, they were not taught and they have learnt by 15 

way of university and Mr Kapea is not a historian.  Margaret Kāwharu no 

doubt inherited papers from her father and grandparents but again does 

not speak Māori, never did and was not – she may have a great 

knowledge of the history as told by her father but was not taught in the 

same manner as I was, brought up by my old people. 20 

Q. Well I’ll come to – 

A. And never lived at Ōrākei, as I did. 

Q. Going to the past, you’ve spoken in quite probably defamatory terms of 

Pāora Tūhaere, haven’t you? 

A. Correct. 25 

Q. And just to confirm that was what you said about him today wasn’t in your 

evidence that you wrote in October, correct? 

A. No it’s not in that. 

Q. No.  You’ve read his work, his account of the geneaology of Ngāti 

Whātua? 30 

A. Yes.  I have read that, it was the only Māori available history written by a 

Māori and the interesting thing about that is that he wrote it in a very 

Pākehā chronological manner which aligns itself to the way in which 
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Fenton’s judgments were recorded.  I find it very interesting and of course 

he denounces any other tribe that may have had an interest in the area. 

Q. Would you accept nevertheless that he had deep knowledge of Tāmaki 

Makaurau history and whakapapa? 

A. He would have having been brought up here but we have always, my old 5 

people have always said that the history was written by himself for 

himself. 

Q. More recently, Sir Hugh Kāwharu, you obviously referred to him just a 

minute or two ago, you’re familiar with his work? 

A. Some of it. 10 

Q. So you’ve read some of his works? 

A. Bits and pieces yep. 

Q. Do you accept that he had deep knowledge of the history and 

whakapapa? 

A. I think he would have. 15 

Q. I just want to check the kind of, one of the ways in which these matters 

are conveyed.  Can we go to 307.04199 please.  Obviously he’s not with 

us, so this is what he said in an affidavit back in 2003 I think and I just 

wanted to check because it sounds not dissimilar to your own experience 

to some extent.  So if we can go to page 4202 please.  Paragraph 4.  He 20 

sets out how he learnt Ngāti Whātua history and lore.   

A. Mhm. 

Q. Can I invite you to read that paragraph on that page? 

A. Yes, “I was greatly advantaged in my learning” – 

Q. No, to yourself. 25 

A. Oh sorry. 

Q. Just to yourself. 

A. Yes okay.  Okay. 

Q. And on to the next page? 

A. And can I say that James Te Hikoi Pāora actually built my grandmother’s 30 

house at Ihumātao, mmm.   

1510 

Q. And then just – 
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A. I note also Percy Smith who has since been not looked at as a great 

historian by later historians of the same area. 

Q. Well, history is very fickle about historians. 

A. Well, this is right.  Āe, ko pai. 

Q. And the next page please. 5 

A. Mhm. 

Q. Now my understanding is that that’s a relatively important part of the way 

in which one would learn about history and law, agree? 

A. I think so, yes. 

Q. So that provides a basis alongside his academic achievements and 10 

experience for accepting that he had a deep knowledge of history and 

whakapapa necessarily about Tāmaki Makaurau, agree? 

A. Mmm, I would agree. 

Q. Insofar as the people I have just mentioned have a view that there was a 

raupatu by Te Taoū in the 18th century over Waiohua they are wrong, 15 

that’s your evidence? 

A. I don’t think that Hugh would write in any other way.  I disagree with the 

way in which it has been written. 

Q. Well, I think that means by definition your evidence is that they are all 

wrong, is that correct? 20 

A. Well, I don’t consider it to be right correctly, all right.  We have variations, 

we have differences, and I respect that difference, sir. 

Q. And they are also wrong in their view about the identity that Ngāti Whātua 

Ōrākei developed since then? 

A. Developed? 25 

Q. Yes. 

A. Meaning? 

Q. Meaning that the three groups of Te Taoū, Ngā Oho and Te Uringutu 

came together into effectively a new entity called Ngāti Whātua Ōrākei? 

A. Yes, I agree with you that that’s how they today see themselves, but I do 30 

not agree that that is correct, because they are not one, they are in fact 

different and have different ancestry. 
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Q. And so just on page 4205 and paragraph 14 – if we make that large 

enough to read please, paragraph 14 – actually paragraph 13 and 14, we 

should start with 13, and then to paragraph 14. 

A. I’ve read it.  

Q. So that’s in a sense a short version of the Ngāti Whātua Ōrākei case 5 

about the way in which those groups developed after the raupatu but if I 

understand your evidence you say that that is not the case? 

A. That is true. 

Q. That’s wrong? 

A. Yeah.  And can I add that the people also within Kawerau ā Maki and 10 

elsewhere within Auckland were still using the term Ngā Oho even after 

this.  And so I cannot agree that this is correct.  For me we do not agree, 

have never agreed, to the way in which these tribes have been connected 

in this particular way under this various tupuna and, as I say, Ngā Oho 

and Uringutu are not Ngāti Whātua tribes, have never been.  But I think 15 

they have been linked together as such for the sake of – for their own 

sake, I should say, but they are not Ngāti Whātua hapū or iwi.  They have 

different ancestry.  It would be wrong for me to term them as such.  It has 

been termed like that here but it is incorrect. 

Q. So insofar as this has Sir Hugh Kāwharu explaining that both of those 20 

names, Ngā Oho and Te Uringutu, were revived names attributed to 

descendants of Tuperiri’s sons, you say that’s wrong? 

A. That is absolutely wrong, sir.  

Q. And that’s also a mistake that’s been made by Pākehā historians? 

A. That’s correct. 25 

Q. That’s the phrase you use in your paragraph 23, is that a phrase that 

you’re using to describe Sir Hugh Kāwharu or not? 

A. It is incorrect as stated. 

Q. Right, but you’re not describing – 

A. The way in which – 30 

Q. – him as a Pākehā historian, are you? 

A. Sorry? 

Q. You’re not describing him as a Pākehā historian, are you? 

A. No, certainly not.  He is my cousin. 
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Q. And so are you referring to people like Professor Stone and his 2001 work 

for example? 

A. During my time as an ethnologist at the Auckland Museum, Professor 

Stone would often ring me and we would talk about the tribes of Tāmaki.  

We didn’t necessarily agree with one another. 5 

Q. Well, that’s clear because his book tends to take a different view to yours 

on both these subjects, doesn’t it? 

A. Well, there we go. 

Q. So he’s one of the Pākehā historians who’s got this wrong? 

A. One of them.  Look, can I also add that they had picked up a lot of these 10 

histories written by one person, Paora Tūhaere.  Paora Tūhaere as we 

understood had written his history to suit himself.  

Q. Well, you’ve said that twice now and it’s – 

A. That’s right.  

Q. – a bit hard to ask him whether it’s right or not but – 15 

A. Well, I’m here to defend my ancestors’ versions of the whakapapa and 

history. 

Q. Speaking of Tūhaere, can we have – well, let me go back one step.  My 

understanding, from Pākehā historians probably, is that his interest in the 

second half particularly of the 19th century were focused on the idea of a 20 

Māori parliament, kotahitanga, you agree? 

A. I think that he had found that his Pākehā friends had somewhat deserted 

him and so he sought to have that through the Kohimarama Conference 

and other communities set up by himself as well is my understanding. 

Q. Well I think we’ve agreed in there somewhere that he was instrument in 25 

trying to achieve the establishment of a permanent Māori parliament? 

A. I think he had found that having sold the majority of Ngāti Whātua lands 

that – and felt at loss and so decided that he needed friends to gather, 

we say: “kohikohi ngā maramara”, to bring together the scattered 

remnants, to see what he could do in relation to setting up this parliament 30 

and maybe reacquire some of that lost property. 

Q. Well that’s the second time I’d asked that question.  But I think what you’re 

saying is yes, that he was involved in setting up Māori parliaments in – 

A. He attempted to, he was one of those. 
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Q. And he was the convenor of the Kohimarama Conference? 

A. Well, I would say that he was one of them. 

Q. And that I think was 1860, does that sound right? 

A. Yes. 

Q. Can we go to 336.23513 please.  And just before we go much further, am 5 

I right to understand that the idea of Māori parliament was one form of 

reaction to the growth of, or the expansion and colonisation, another form 

of response was Kingitanga? 

A. Kingitanga for me was to bring together as well, to bring a vehicle that 

would also see the coming together of peoples, because the land was 10 

very quickly leaving our feet is – and that’s just the translation of how my 

old people will put it: “i ngaro atu te whenua i raro i ō mātou waewae”, the 

lands were being taken away from under our feet. 

1520 

Q. Well the lands – 15 

A. It is unfortunate that – well sorry. 

Q. The lands in Central Auckland, what we call in the 2006 RFR area, had 

gone before the Kīngitanga was established, agreed? 

A. Mhm, you’re correct. 

Q. And before the Māori Parliament idea was contemplated? 20 

A. That’s right. 

Q. Can we go to page 23599 please.  So this, if I’ve understood it correctly, 

is an extract or a report of those Kohimarama Conference proceedings in 

which Tūhaere is critical of the idea of Kīngitanga, you’re familiar with 

this? 25 

A. No look I haven’t read all of these Kohimarama Conference papers.  No 

I’m sorry. 

Q. Well where that little marker is (inaudible 15:21:02): “as to this King of 

ours of whom we’ve been talking, he is a relation of mine.  What concern 

to us is that thing of falsehood, let us treat it with contempt and leave it in 30 

the Waikato.  All the chiefs of this island are here assembled are under 

the Queen.”  So I understand from that that Tūhaere’s approach to this 

was that he was not aligning himself in any way with the Kīngitanga, do 

you agree? 



2606 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

A. Well no I don’t agree and I think that this has been misreported because 

Pāora Tūhaere, as I mentioned earlier, gifted Tāhere Tikitiki, the canoe of 

Ngāti Whātua, and his mana, tuku mana tuku taonga tino rangatiratanga 

i raro I ngā waewae o te Kīngi that I had mentioned beforehand.  So I 

think that this has been misquoted, misrepresented and should not have 5 

been written in this way but to the liking of others. 

Q. And just to be clear on the point before which you will have noted was 

thought to be very provocative by some people, what your comments 

about ceding mana by Tūhaere, that wasn’t in your evidence that you 

provided us in October was it? 10 

A. No, it’s not. 

Q. No, so suddenly it was in this morning, correct? 

A. Can I say that the evidence that I provided in October was very quick and 

hence was only a number of pages.  I did not have the time to write 

everything that I would have. 15 

Q. Nevertheless, it’s the evidence that this trial is based on, do you agree? 

A. Mhm. 

Q. So this is not a case of misreporting, this is not the view that Tūhaere 

would’ve taken? 

A. This is the first time I have seen this, I do not agree with this.  I think it has 20 

been misreported by the scribe, as they did in those days.   

Q. Let me explore the idea of what you say is a Tāmaki Makaurau version of 

tikanga.  My own recollection from your evidence is you said in answer to 

some vigorous cross-examination from my friends that there was a 

Tāmaki Makaurau view of tikanga which was unique, did I get that right? 25 

A. No, no you didn’t. 

Q. What did you say?  

A. No I said that the people of Tam – that Tāmaki Makaurau itself is unique.   

Q. Does that mean that the – 

A. In that it has a number of iwi who are all interconnected and related 30 

through the whakapapa of Te Waiohua. 

Q. And do you think that doesn’t occur anywhere else in New Zealand? 

A. I don’t know that it does. 
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Q. Anyway you’re helping me clarify your evidence, so when you – you just 

told me I think that the circumstances in Tāmaki Makaurau were unique 

because of the interrelationship, is that right? 

A. Of the whakapapa intertwining and belonging and coming through 

ancestry of Te Waiohua, yes. 5 

Q. Right well I must say I had thought you had answered questions, 

particularly from my learned friend Ms Coates, to the effect that there was 

a Tāmaki Makaurau version of tikanga which was different to other 

versions of tikanga, is that not what your evidence was? 

A. I don’t remember stating it to that effect, like that. 10 

Q. And so I misunderstood that and that’s not what your evidence would be? 

A. Yes.  So I don’t remember stating it in the manner in which you have 

reported, sir. 

Q. Right so let’s ignore my memory – 

A. Yes. 15 

Q. – and just start with the proposition.  Is there a unique Tāmaki Makaurau 

version of tikanga? 

A. I think that there is a – so firstly, the tikanga that we hold is one of shared 

whanaungatanga.   

Q. Okay that’s first, what’s second? 20 

A. Whakapapa. 

Q. Is that it?  The reason I asked this question of course is that, as you know 

because and you read their evidence, we have a number of people giving 

evidence about tikanga and the suggestion is there are very strong 

common features throughout Aotearoa in relation to tikanga, do you 25 

agree with that? 

A. No, I think so, yes. 

Q. And there’s nothing apart from perhaps what you said are the whakapapa 

connections that makes Tāmaki Makaurau different in terms of tikanga, 

is there? 30 

A. I think there are tikanga within Tāmaki Makaurau that we adhere to that 

may not be seen to be adhered by others and it is that whakapapa that 

brings us together, that is the tikanga, is our whakapapa which brings us 
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together in Tāmaki Makaurau of shared genealogical lines and common 

ancestry.  That is our tikanga. 

Q. And do you say that “our tikanga” as you’ve just described it, 

contemplates the idea that a combination of raupatu plus ahi kā roa can 

establish mana whenua? 5 

A. Well there was no raupatu. 

Q. Well let me, humour me with the answer to the question I asked. 

A. Mhm. 

Q. Does Tāmaki Makaurau tikanga, as you’ve described it “our tikanga”, 

contemplate the idea that there could be raupatu plus ahi kā roa which 10 

establishes mana whenua? 

A. I don’t contemplate that because there was no such raupatu, so I cannot 

contemplate it sir. 

Q. So insofar as other experts have said that raupatu plus ahi kā roa plus 

normally intermarriage following the raupatu, creates a strong customary 15 

interest which can be called mana whenua, do you have a comment? 

A. I did not hear those comments by such experts. 

Q. Well that’s what they say in the evidence, the written evidence you’ve 

read? 

A. I disagree. 20 

Q. Okay and am I right to think also that what you’ve described as “our 

tikanga”, contemplates the loss of mana by retreat in the face of a superior 

military force? 

A. If talking about the inter-skirmish fight of Tuperiri, then I disagree. 

Q. No, I’m talking about Ngāpuhi.  I understood your – 25 

A. Oh Ngāpuhi, right yes.  Sorry – 

Q. I understood your evidence to be that – 

A. – yes, no you’re right. 

Q. – whatever it was that Ngāti Whātua Ōrākei might have had before – 

A. Correct. 30 

Q. – they lost it because Ngāpuhi came and the Ngāti Whātua people left. 

A. Yes. 

Q. And therefore they relinquished all their interests, is that correct? 

A. As well as others.  We were all shot into the Waikato for protection. 
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Q. And you would’ve perhaps – 

A. And so therefore any ahi kā status that was being held of any sort was 

diminished by Ngāpuhi having come through with their muskets and as 

Pākehā historians said, that – not historians, the early Pākehā that there 

were no fires burning at the time they came through.  My old people from 5 

Ōrākei and other areas within Tāmaki Makaurau had gone into Waikato 

for protection because of Ngāpuhi.   

Q. Well I think you said something to the effect that their ahi kā had been 

lessened but I thought that you just now, that – 

A. Well the ahi kā had been killed. 10 

Q. – your evidence earlier was that it had been eliminated, wasn’t it? 

A. Been eliminated, sir. 

Q. Sorry the effect of the Ngāpuhi incursions in relation to this area insofar 

as Ngāti Whātua Ōrākei had rights, those rights were eliminated – 

A. Correct. 15 

Q. – by that?  And that is why I think you say that when Te Wherowhero 

offered protection when they came back, they didn’t have rights, they 

were Te Wherowhero’s rights, is that correct? 

A. Correct. 

Q. And again I suspect you’ve read the evidence of various of the tikanga 20 

experts that Ngāti Whātua has called that say that provided the invader 

does not stay to occupy, then a temporary retreat does not eliminate ahi 

kā and similar interests.  You don’t agree with that? 

A. No, no. 

Q. And why do you say that?  What example do you give? 25 

A. Well, it’s – you know when, for me, when that, the ahi kā status has been 

eliminated, it’s eliminated.   

Q. But that assumes the answer to the question by using the word 

“elimination”? 

A. And so – 30 

Q. The question is, what is the impact? 

A. – so coming back to the area, there were not just Ngāti Whātua Ōrākei 

but a number of other people who had returned to various places within 
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Tāmaki.  So again, the responsibility of looking after the land continued 

from there on.   

Q. But do you say that responsibility was held by, in effect, by Te 

Wherowhero, don’t you? 

A. Well without his protection and his kākahu of Rangimarie and mana, we 5 

would not have been able to return. 

Q. Well that would be equally true of an alliance that involved no particular 

whakapapa links, wouldn’t it? 

A. No. 

Q. Why not? 10 

A. No. 

COURT ADJOURNS: 3.31 PM 
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COURT RESUMES: 3.47 PM 

CROSS-EXAMINATION CONTINUES:  MR HODDER 

Q. Mr Taua, we were talking about various versions of tikanga.  Can I take 

us please to 201.00364.  This is Mr Kruger’s reply evidence and I wanted 

to go please to page 371.  And if we can just focus on paragraphs 25 and 5 

26 for present purposes.  Now I’m assuming that you read this at some 

point earlier on, is that correct? 

A. No.  No, sir.  I’ve seen bits and pieces. 

Q. You hadn’t read it before the conference? 

A. Not the whole thing. 10 

Q. Well, why don’t you take, if you would please, a moment to read 

paragraphs 25 and 26 to yourself.   

A. Yes, I think, sir, that Mr Kruger, much of what he has said that I do not 

agree with. 

Q. So you don’t agree with his proposition in paragraph 25 that you start with 15 

a connection to the land?  And where he says: “Everything that iwi are 

comes from their land and from their place, that is universal tikanga,” you 

don’t agree with that? 

A. Well, I don’t know that it’s universal but I, mmm. 

Q. And you say it’s different in Tāmaki Makaurau, do you? 20 

A. Well, I think that we have similar views about it, but that’s not all. 

Q. And just to be clear where the disagreements lies, at the end of 

paragraph 26 he says: “I do not agree that on seminal matters such as 

the importance of whenua and the mana that comes from there and the 

duty expected of its people to the whenua” are outside the idea of a 25 

universal tikanga or a tikanga Māori? 

A. Look, I’m sorry that I cannot really say anything with regards to his view 

of tikanga.  And as I remember him saying through my looking at the case, 

listening to the case by Zoom at times, did hear him say that he was not 

au fait with the tikanga in relation to Tāmaki Makaurau and as it refers to 30 

the land, so he’s saying something quite different here as opposed to 

what he was saying during the Zoom. 
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Q. When you say “the Zoom”, are you talking about the conference or 

something else? 

A. Yes, no, no, the case itself, I was able to latch on to listen to the case 

through Zoom and during the time, some of the time in which he was 

being cross-examined, and I do remember him saying that he was not up 5 

with the play, if you like, with the tikanga as it related to Tāmaki Makaurau, 

and that he was giving his own as it relates to his own people. 

Q. I think the first part you might have right, the second part I’m not so sure 

about but that will be for the record and for submissions. 

A. Kia ora. 10 

Q. Just while we’re on that topic, we have had various experts talk about 

tikanga and some have used the phrase “tikanga Māori”.  Is that a phrase 

you would use? 

A. Well, as opposed to tikanga Pākehā. 

Q. No, as opposed to tikanga…  15 

A. It could only be, sir, as a – 

Q. And then the name of an iwi. 

A. It could only be as opposed to tikanga Pākehā. 

Q. Well the issue that was – 

A. And in relation to tikanga Māori, I would have to know in what respect 20 

these terms had been used to have an understanding of what it meant to 

whatever the statement was made by whomever. 

Q. I think the point is not so much the idea that there’s a distinction between 

tikanga Pākehā and tikanga Māori, it’s the idea that there is an iwi-based 

tikanga as opposed to a more generalised or universal tikanga and that 25 

tikanga Māori is used as a way of describing that universal or generalised 

tikanga.  Used in that sense is it a phrase you would use? 

A. I would use tikanga Māori often.  But I will also use tikanga as it applies 

to a particular area or tikanga Waiohua or tikanga of the marae, and 

various marae have various tikanga which may be different from one to 30 

the other. 

Q. Now, did I understand – actually, no, just before I go to that, one other 

matter.  Can we go to page 374 please, just again to confirm where 

there’s an area of disagreement.  Can we focus on 39 please and you’ll 
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see there that Mr Kruger is responding to your paragraph 32 and the idea 

of Ngāti Whātua Ōrākei not being able to claim ahi kā because it was 

driven out by Ngāpuhi.  And then if you read the rest of it to yourself 

please. 

A. Yes.  I think he’s made that statement to give credit to Ngāti Whātua it’s 5 

clear. 

Q. You’re suggesting it’s not his genuine belief? 

A. That’s right. 

Q. And why do you say that? 

A. Because he claimed that he did not have the same understanding of 10 

tikanga as I did during the hearing.  I think he was cross-examined by 

Mr Warren at that time. 

Q. Well, that’s – 

A. And that was his reply, that his knowledge of tikanga and on ahi kā in 

Tāmaki was not the same as mine.  I think that’s what he said. 15 

Q. Don’t you understand this paragraph to say that as a matter of universal 

tikanga you do not lose ahi kā by virtue of retreating in the face of superior 

military force and then returning later on with the assistance of an ally? 

A. I don’t agree with that term.  I don’t agree with that view. 

Q. Right, well I understand that, but you have just, I think, been suggesting 20 

that he was giving answers that were tailored to assist Ngāti Whātua. 

A. Correct.  That is my view, sir. 

Q. That’s your view? 

A. That is. 

Q. Now, in that series of questions that you were and I think provided with 25 

by Ms Coates but possibly also with Mr Majurey, I can’t remember 

precisely, I understood you to say that the Waiohua peoples in Tāmaki 

Makaurau had a shared view of tikanga.  Is that a fair summary of what 

you were saying? 

A. Did I say that? 30 

Q. Well, I think you said something like that but, if you didn’t, now’s your 

chance to correct me. 

A. And your statement was? 
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Q. That there is among the Waiohua groups, basically all of those groups in 

Central Auckland or in Auckland, a shared view of tikanga. 

A. And that tikanga referring to the relationship by way of whakapapa to the 

land is what I would have said. 

Q. Well, I think I probably understood it more widely than that.  The 5 

proposition as I understood it was that there was a range of tikanga 

principles and practices which were shared by all groups in Tāmaki 

Makaurau. 

A. No, I did not say that.  What I did say that there was tikanga that brought 

us together by way of whakapapa in relation to our responsibilities 10 

collectively to the land we call Tāmaki Makaurau, sir. 

Q. So insofar as you have expressed views around the absence of raupatu 

and the idea that ahi kā is lost by retreat in the face of superior military 

forces, are those matters of tikanga that are associated with Tāmaki 

Makaurau, is that your evidence? 15 

A. That is in fact what happened, and so the return of Ngāti Whātua to 

Tāmaki along with the other tribal groups shared the common ancestry 

and relationship and responsibilities together as a grouping unified by 

whakapapa, sir.  And that is tikanga for us. 

1600 20 

Q. Well the facts as we understand them are that Ngāti Whātua and indeed 

others left in the face of Ngāpuhi muskets and came back, those are facts. 

A. Yes. 

Q. Interpreting what happens to ahi kā is a matter of tikanga, isn’t it? 

A. Well there was no ahi kā at that time sir, the fires had gone out.  And so 25 

when the fires have gone out, there is no ahi kā.   

Q. And your evidence as I understand it is that that is a view shared by all 

groups in Tāmaki Makaurau? 

A. Absolutely. 

Q. You would accept that that view is not shared by Ngāti Whātua Ōrākei? 30 

A. I do not accept that sir. 

Q. You do not accept that? 
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A. No.  I say that sir because I am Ngāti Whātua as well and I know well that 

there are those within Ngāti Whātua who accept the view that I hold and 

there are those that don’t.  So it is a mixed, mixed view. 

Q. Would you accept that the view that was expressed in the evidence given 

by Te Kawau and those who supported him in the 1860s was to the 5 

contrary to what you’re stating? 

A. To my understanding, that’s not what Te Kawau says. 

Q. It’s not your understanding that the case for Te Kawau was based on the 

idea that there had been a raupatu and that there had not been a loss of 

ahi kā by reference to the Ngāpuhi incursions and retreat? 10 

A. My old people say that the case was stacked in favour of Ngāti Whātua 

ki Ōrākei. 

Q. Well I don’t think that’s quite answering my question but perhaps that’s 

not an attractive question to answer, let me try it again.  Did you 

understand that the Te Kawau case in the 1866/1868 hearing, was based 15 

on the idea that ahi kā had not been lost by virtue of the retreat to 

Waikato? 

A. I disagree that ahi kā was maintained, it was lost. 

Q. But what I’m asking you is whether you agree that that was the case that 

was put forward by Te Kawau and – 20 

A. Yes. 

Q. Yes. 

A. I think that that is true sir, that is the case put forward by him but there 

were alternative cases put by others. 

Q. So that was the 1860s, you’re familiar with some of Sir Hugh Kāwharu’s 25 

writings you’ve mentioned? 

A. I am aware of some of them.  I’m also aware of some of his grandparents’ 

writings that say otherwise. 

Q. Well let me just stay with Sir Hugh as I don’t have his grandparents’ 

writings.  So Sir Hugh writing I think in the 1960s expresses the views that 30 

you know he had expressed for some time which is to say there was a 

raupatu and there was no loss of ahi kā by virtue of the retreat to Waikato? 

A. Mmm. 
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Q. So is he not representing Ngāti Whātua Ōrākei when he expressed those 

thoughts at various points? 

A. I think he may have been, felt he was representing them but I do not agree 

with that statement. 

Q. Well – 5 

A. Or that viewpoint, sir. 

Q. Well the reason I’m asking you that question and the previous one is 

because you say that wasn’t Ngāti Whātua’s view and I’m suggesting to 

you that in the 1860s, in the 1960s and onwards in Sir Hugh’s writings 

and today, the Ngāti Whātua view is that there was no loss of ahi kā? 10 

A. I understand, yeah correct sir, I’m saying that the views differ amongst 

Ngāti Whātua itself.  Then and now. 

Q. Insofar as the views of those who were arranging and leading what Ngāti 

Whātua did in the 1860s, in the 1960s through to the 2000s and today, 

you’d agree that that view did not share yours about the loss of ahi kā by 15 

virtue of the retreat? 

A. It does not sir share the same views that I have stated, nor does it share, 

nor does it support the views by many other Ngāti Whātua people who 

share the same view as I do.  

Q. So the reason why I’ve asked you that is because as I see it, what you 20 

have been saying to the Court is that there is a Tāmaki Makaurau view of 

tikanga which you defined in a way that excludes Ngāti Whātua Ōrākei? 

A. That’s incorrect sir. 

Q. Why not? 

A. No that’s incorrect. 25 

Q. Well I – 

A. I have maintained that along with Ngāti Whātua, we too have the same 

or similar interests and that we hold the same rights and possession by 

our tikanga of the same lands in question.  How it might be taken by others 

is up to them but mine is very clear about my statements that we hold and 30 

share those understandings of our relationships to these lands.  There’s 

no different.   

Q. Well let me possibly be repetitive but as you heard in part from the 

opening for Ngāi Tai ki Tāmaki this morning, your evidence is said to be 
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that there is a view about tikanga shared across Tāmaki Makaurau and 

it’s one that doesn’t support Ngāti Whātua’s view and I’m saying to you 

that the view that you are expressing about tikanga in Tāmaki Makaurau 

ignores Ngāti Whātua’s views? 

A. Sir, I said that it supports that so that what I did say was that it doesn’t 5 

support the view put by Ngāti Whātua because the view put by Ngāti 

Whātua, as you put it, was that they and they alone hold the mana 

whenua and ahi kā interests in Tāmaki.  That is the view that I do not 

agree with. 

Q. Well I’m asking you a question at a different level and I’ll make one more 10 

attempt.  It is the proposition that you are said to be an expert in Tāmaki 

Makaurau tikanga? 

A. Correct. 

Q. And then you have described Tāmaki Makaurau tikanga in various ways, 

including as I understand it the idea that ahi kā was lost when people 15 

retreated in the face of Ngāpuhi muskets? 

A. That’s right. 

Q. That’s not a view that Ngāti Whātua shares? 

A. And I’m sorry that I do not agree with the view that they do share. 

Q. Well if, and maybe getting hypothetical, to the extent that they do not 20 

share it, then the view you are expressing is not one shared across 

Tāmaki Makaurau, agreed? 

A. In that respect, you are correct. 

Q. And can I suggest that going beyond that, the view that you have 

expressed is again what might be described as perhaps a Waiohua or 25 

perhaps a Tainui view of tikanga but not one that is subscribed to by Ngāti 

Whātua in the 1860s, in the late 20th century or today? 

A. I’m afraid it is subscribed by Ngāti Whātua, then and yesterday and today, 

as was explained very clearly in Mr Aidan’s report by way of Ani Pihema 

and Clarkey Tamariki that have expressed the view in relation to their 30 

connection to Tainui.  I’m afraid they do have the same view to that which 

I hold, and so there is a difference of opinion within Ngāti Whātua itself. 

Q. Right we may be going in a circular basis but am I right to say that the 

people you have quoted just now or referred to just now were not 
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representing Ngāti Whātua in the various bodies that this issue might’ve 

arisen on in the 1860s or in the 20th century or the 21st century? 

A. They were representing the views of their ancestors, very clearly they 

were, as stated in their own statements in the Ōrākei hearings for the said 

lands. 5 

Q. But can I just check, are you saying that they were representing Ngāti 

Whātua Ōrākei as an entity? 

A. Absolutely. 

Q. In what capacity were they doing that? 

A. Well, they were kaumatua and learned kaumatua and the parents and 10 

grandparents of those of Ngāti Whātua who are in this room today sir.  

Learned kaumatua of Ngāti Whātua.   

Q. So to the extent that Ngāti Whātua was opposed to what happened in the 

2007 Tribunal hearing, who was representing Ngāti Whātua? 

A. Ngāti Whātua was represented by a number of groupings.  There were 15 

those who were opposed to the formal group if you like that represented 

Ngāti Whātua at the time. 

Q. All right well we may finish up going off on a tangent on that basis, so let 

me just try and bring it together in a simple, possibly simple question. 

A. Yes. 20 

Q. I’m going to put it to you that what you have described as tikanga that 

applies across Tāmaki Makaurau is not, that it does not include the views 

that Ngāti Whātua has had about its position consistently since the 1860s 

at least? 

A. I’m going to say that it does sir include, however there may be a 25 

separation amongst themselves.  Remembering that I too am Ngāti 

Whātua Ōrākei. 

Q. And – I’ll resist that, thank you. 

A. Kia ora.   

1610 30 

Q. Do you accept that there are normally several bases for a strong 

customary interest by any group? 

A. Sorry what was that? 
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Q. Do you accept that there are usually several bases or take for a strong 

customary interest? 

A. Normally, yes.  

Q. And one of those is whakapapa? 

A. Correct. 5 

Q. I want to take you back to make sure that I’ve understood some stuff from 

some of your earlier writing, can we go to 340.26742 please.  Now I 

haven’t been able to find a date for this, I have the impression this is 

possibly the late 1990s, early 2000s, can you help me? 

A. Mr Aidan Warren might be able to, he was the – 10 

Q. Well he’s not a witness although if he wants to come up, I’m happy to ask 

him some questions. 

A. He was one of the lawyers for this.  So he will have the date, I’m sure. 

Q. Well can we get it into a ballpark, it’s sort of within five years of the year 

2000? 15 

A. I’ll agree with that, yes. 

Q. And this is in the context of Kaipara claims? 

A. Correct. 

Q. And this was you supporting the claims for Te Kawerau ā Maki? 

A. That’s right. 20 

Q. And what I’ve just been asking you about, if we can go please to page 

26752, and I was referring to your paragraph 80 which commences: “like 

all tribes we have wide ancestral interests found on a number of bases, 

one of which is whakapapa”.   

A. Correct. 25 

Q. So just staying with the first phrase “like all tribes”, am I right to 

understand that that indicates that there is something common in this 

regard across all iwi in Aotearoa, not something specific about Tāmaki 

Makaurau? 

A. I think I’m referring to those related more so to our related groups of 30 

people. 

Q. So I think it says in the second sentence, you’re saying there’s specific 

areas of tribal rohe that apply to the descendants of Tāwhaki Te Rangi, 

as an exclusive tribal domain.  You then go on to say there’s also shared 
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interest in various areas.  So as I understand that, your evidence at the 

time was that there could be an exclusive tribal domain and there might 

be shared interest in other areas, have I understood that right? 

A. Yes, you’re right.  

Q. And that’s sort of we’re two tiers.  If we go to, this might be a separate 5 

document, but can we go to page 26773.  This is the appendix G to the 

evidence we’re looking at and if we go to 26774.  Just at the very top, the 

sentence starts: “Te Kawerau ā Maki also have ancestral associations 

with parts of the Tāmaki isthmus, several of which have never been 

extinguished.  For example at Rangimatariki near the mouth of the Whau 10 

River and even at Ōrākei Tūturu kāinga.  These minor yet important 

associations have not been described to the Crown”, et cetera.  So I had 

understood that minor yet important associations were if you like a third 

category of interest, the first category might be an exclusive tribal domain, 

the second would be a shared interest in various areas and the third 15 

would be minor yet important associations.  Is that a fair summary of the 

hierarchy? 

A. No, I’m afraid not, no. 

Q. What parts of that summary are inaccurate? 

A. Which, can we start off from where, by way of example is it? 20 

Q. So what I’m putting to you is a more general proposition but by reference 

to your evidence.  The first and we looked at and we talked about 

exclusive tribal domains in some places and shared interests in some 

places.  What I’m asking you is whether this is a third category which are 

minor yet important associations? 25 

A. I’m just trying to think why I mentioned it as “minor”.  Can I say that the 

exclusive part, if you look at the claim of Ngāti Whātua Ōrākei, they 

themselves show a distinct area in the Waitakeres as belonging to no one 

else but Te Kawerau ā Maki and I thank them for that support but the “of 

minor importance”, I’m not sure what I meant here but we do have, if 30 

you’re talking about our urupā at Rautara, then that’s very important.  Is 

that what I understand you to be making reference to? 

Q. I’m simply referring to your paragraph – 

A. Which one? 
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Q. – your paragraph, the one that’s on the screen – 

A. Can you help me with that? 

Q. – the paragraph gives as an example – 

A. Yes no, look I need help to see exactly where you’re – 

THE COURT:   5 

I think we just need to go back up to the bottom of the last page. 

 

WITNESS: 

Okay.  So during this case, I made sure that it was important for us to note this 

land out at Ōrākei, even though we were told by the Tribunal that for this case, 10 

it was linked towards the Kaipara and so we weren’t to talk about, by way of the 

Tribunal, the coverage that the Tribunal had put to us, it did not include 

Auckland Central but I wanted to ensure that this relationship to this part of 

Ōrākei was included in this particular case which we were told we had to write 

only from the Waitakeres up into the Kaipara.  But for me, I had asked our 15 

lawyer Stephen Clark that we had to put Ōrākei at least mention our kāinga at 

Rautara Street, it was important for me to do that. 

CROSS-EXAMINATION CONTINUES:  MR HODDER 

Q. I understand that but the question really is, you didn’t describe that 

interest as being an exclusive tribal domain? 20 

A. I think for this case, there was no need to do that. 

Q. And you didn’t describe it as a shared interest with some other particular 

group? 

A. As I say, we were more relating to the – this case was really to do with 

the southern Kaipara but it was important for me, from my Māori 25 

perspective, from my perspective, our perspective, to relate the 

importance of Rautara at Ōrākei. 

Q. Thank you, go back to the previous document please and to page 26752. 

A. Mhm. 

Q. So paragraph 80 talked about some specific areas that were exclusive 30 

tribal domain for Te Kawerau.  If we go to the next page and paragraph 

85, you acknowledge or you decline to claim rights in the exclusive lands 
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of Te Taoū and Ngāti Whātua Tūturu.  So you’re recognising exclusive 

areas for other groups, correct? 

A. For those groups outside of Tāmaki Makaurau in the Kaipara, such as 

Haranui. 

Q. So is it only in Tāmaki Makaurau that there are no exclusive areas? 5 

A. That’s right. 

Q. And just in paragraph 86, a bit obscured by highlighting but the point that’s 

being made by you is that Te Kawerau maintained a specific identity and 

you go on to say, you contrast that with two other groups, one of whom 

has associated with Ngāti Whātua and if I’ve understood it, the other 10 

group associated with Tainui and you said: “we haven’t done that with 

either”, correct? 

A. That’s right.  So, at the time of the case, both the Ngāti Whātua Rūnanga 

and Ngātiwai and why I’ve mentioned it there, boards stated that Te 

Kawerau ā Maki had been subsumed by Ngāti Whātua and therefore 15 

were not recognised by the Crown after 1840.  Of course that got my 

heckles up.  However, the Crown became aware that that was not the 

case and in fact we had not been subsumed by any of those groups and 

continued to operate as Te Kawerau ā Maki but we are, as I have said, 

we part of the Waikato-Tainui grouping. 20 

Q. Yes well that’s kind of the theme that we probably keep coming back to. 

A. Mmm. 

Q. On the basis of this, that all seems perfectly straightforward, there’s a 

specific Te Kawerau identity and that means that Te Kawerau can make 

a claim, that means that – and it did, to the Waitangi Tribunal.   25 

A. Yep. 

Q. And it didn’t require the approval of anybody else from Tainui, did it? 

A. Mmm, mmm. 

Q. Yes or no? 

A. That’s right. 30 

1620 

Q. It did not require the approval? 

A. Yeah, no no.  This whole claim within the Kaipara. 
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Q. Yes.  But nevertheless I think I have understood you to say that Te 

Kawerau was part of the Waiohua and Tainui connections. 

A. Ah, right.  So let me be clear, Waiohua in part descend from Te Kawerau.  

Te Uringutu also descend from Te Kawerau.  Can I say that in Mr Kapea’s 

historical evidence which he uses from John White’s Ancient History, in 5 

that seven volume Ancient History of the Māori John White clearly states 

that Te Uringutu descend from Te Kawerau ā Maki. 

Q. Well I’m not wanting to debate you with that but I understood your 

evidence to be that all of the groups in Tāmaki Makaurau including 

Te Kawerau were, as it were, united by reference to the Tainui waka and 10 

the Kingitanga? 

A. Yes, correct.  

Q. What I’m wanting to establish with you is that in terms of paragraph 86 

you didn’t require any permission or consent from anybody else before 

Te Kawerau decided to make a claim or to take any particular steps, 15 

correct? 

A. So in relation to making the claim against the Crown through the Waitangi 

Tribunal, I had in fact gone to see our queen, Te Atairangikaahu, to get 

her permission to do so. 

Q. And if she had declined, you wouldn’t have proceeded? 20 

A. She didn’t decline. 

Q. I know, but if she hadn’t? 

A. I don’t assume that. 

Q. Well, you’re not able to answer the question in the hypothetical? 

A. She would not decline.  She would not decline, sir. 25 

Q. And is that saying she would never decline any request from 

Te Kawerau? 

A. No.  She would not decline support.  In fact letters were written to the 

Court to support Te Kawerau. 

Q. So, forgive me for what may be a bit intrusive, but does that mean it was 30 

a formality? 

A. It was a tikanga. 

Q. In this piece of evidence you also say or make reference to the spiritual 

aspects of kaitiakitanga and if we go please to page 26758 at 
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paragraph 135.  I just wanted to check my understanding that – and 

please take a moment to read those to yourself to remind yourself, 135, 

136 – so I understand that – 

A. I’m still reading, thank you. 

Q. I’m sorry.   5 

A. Mhm. 

Q. And I have an understanding of that, which you may wish to agree or 

disagree with, that for a group exercising kaitiakitanga that obligation and 

responsibility continues irrespective of the sale of the lands in 1840 or 

afterwards, is that correct? 10 

A. What I say here, sir, is that you see the district councils have a different 

view of what our relationship or responsibilities are to these lands and it 

is within that context that this paragraph was written. 

Q. Well I’m asking you perhaps at a more general level, is a more general 

proposition, where a group has kaitiakitanga responsibilities then that 15 

exists, they continue irrespective of the sale of lands into European title, 

agreed? 

A. Mmm, that’s right, yeah. 

Q. And those responsibilities are associated, do you say they are an aspect 

of mana? 20 

A. Well, they’re an aspect of all that I have talked about today and that is 

through whakapapa, mana, relationship and responsibilities to the land. 

Q. One of the differences I apprehend between you and other witnesses, 

including I think Mr Kruger and possibly all the witnesses who gave 

evidence for Ngāti Whātua, is they see the obligation starting with the 25 

land, not with whakapapa.  The land confers the responsibilities on the 

people but the people need authority to exercise those responsibilities.  Is 

that not your view? 

A. So Mr Kruger I remember in listening to him said that his knowledge in 

Tāmaki and over the lands here is not the same as mine, and he would 30 

not suppose to encroach upon that which I hold.  And so, I’m sorry, I 

disagree. 

Q. So you disagree with the general proposition that one starts with the land? 
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A. Well, it’s not – I cannot talk about it, sir, about a general proposition.  I 

can only talk about how we see our relationship.  The land and the people 

go as one and it is our whakapapa that binds us to the whenua. 

Q. All right. 

A. You hear our old people say: “ko ia te whakapapa ki te whenua rā, a, nā 5 

Te Waiohua”, who is the whakapapa to that land?  It is so and so. 

Q. Now, as we know, you’ve been called as part of the Ngāi Tai ki Tāmaki 

case here. 

A. Kia ora. 

Q. And you’ve written in the past on Ngāi Tai’s history, correct? 10 

A. Yes. 

Q. And as an example of that can we call up 342.27772 please. Now my 

understanding is that this book or possibly it’s a booklet, I’m not quite sure 

of the answer – 

A. It’s a book, yeah. 15 

Q. – is described as being by Alan La Roche. 

A. Mmm. 

Q. And I think it must be around 1990 because – 

A. Yeah. 

Q. – it seems to be associated with – 20 

A. That’s right, mmm. 

Q. – sesquicenial.  And you contributed a chapter to it which commences at 

page 27787.   

A. Yes, that is mine, sir.  I think at that time I’d just come back after studying 

in Sweden and I was given a paper by Alan La Roche, a friend of mine, 25 

who looked after the Howick Historical Society.  He gave me a paper 

written by Dave Simmons to see if it was all A-okay and was correct.  And 

I had a look at it, I didn’t agree with it and said, no, this is not right.  And 

he said, well, you’ve got three weeks to write up something, can you do 

it?  And I thought, oh my god, so I very quickly wrote up this paper, I had 30 

something like three weeks to do it, and there it is.  And so it was part of 

the book which he wanted to call Grey’s Folly.  I disagreed with the name 

of the book and said, well.  He said, well, what do you think it should be?  

I said, well, it’s really a history of Howick, Pakuranga and surrounding 
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districts.  And then it ended up becoming the name for the book itself.  

And so there are a number of authors, five of us I think, and, yes, I wrote 

this very quickly this Māori section to do with the Ngāi Tai in relation to 

those particular lands. 

Q. And would you say that those areas are within the greater Tāmaki 5 

Makaurau area? 

A. Well, they form part of what we call Tāmaki Makaurau. 

Q. So on page 27787 you will see in that last full paragraph, and we make it 

a readable size, from beginning: “Over successive generations,” it says: 

“Specific tribal groups establish their identity over distinct land areas and 10 

Ngāi Tai as a specific tribal group established its own distinct rohe or tribal 

area.”  So can I ask you, is that still your view that Ngāi Tai had – 

A. Well, look, if you see the claim which I’ve put in on behalf of Ngāi Tai, it 

covers the Ngāi Tai tribe of Ngāti Taihaua, Ngāti Tai, Ngāti Kōhua, Ngāti 

Pare and others, they are all sub-tribal groups belonging to, if you like, to 15 

the wider Tainui Ngāi Tai tribal whakapapa, and so that’s really what I 

was talking about there. 

Q. All right.  The question that I’m wanting to get an answer to, is the 

proposition that you were then contemplating that a tribal group would 

have a specific, distinct rohe or tribal area is one that you still adhere to? 20 

1630 

A. Well the fact that they, Ngāti Tai, Ngāti Kōhua go wide throughout this 

area, but again are all interrelated and more closely unified as a Ngāi Tai 

if you like tribal district.  Again belonging to the rohe, the greater rohe we 

call Tāmaki Makaurau, such as that area occupied by Ōrākei specifically 25 

by Ngāti Whātua ki Ōrākei and similar land if you like. 

Q. Okay so if we move to the next page please and, just above the 

photograph, there’s a discussion of important marriages taking place 

between Ngāi Tai and Ngāti Pāoa and other related tribes to cement 

peace however each one kept its own land boundaries and retained its 30 

own tribal name and mana.  So is that the general proposition – 

A. So what I mean there sir is that Ngāi Tai had very important marriages 

with Ngāti Pāoa, that there was a time when Ngāi Tai was incorrectly seen 
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to be a hapū of Ngāti Pāoa and so it is for those reasons that I said we 

maintained our own specific identities. 

Q. And land boundaries? 

A. Well, look I use that there but you know the boundaries, I suppose in 

saying that each one kept its own land boundaries.  You will note that 5 

Ngāti Pāoa tūpuna stated that their lands went from Kaiaua up to a certain 

point which then became the area of Ngāti Tai and Ngāti Kohua, hapū of 

Te Waiohua and it’s shown as such in the Māori Land Court hearings for 

the Wairua District. 

Q. Just below the photograph, we go down to the next paragraph please and 10 

make it readable, the one beginning: “the mana of the Ngāi Tai”.  It goes 

on to discuss the fact that Ngāi Tai had joined their close kin, Te Ākitai, 

and then says they shared a joint boundary with Te Ākitai over the land 

extending north to Otahuhu and the Tāmaki River.   

A. “Boundary” is probably not the correct word I should’ve used. 15 

Q.  And then if we go on please to page 27791 and blow that up at the top 

half please, top half.  Thank you.  Perhaps a bit larger still.  Now as I 

understand it, the purpose of this was in part to show the course of the 

Tainui canoe. 

A. Correct. 20 

Q. Or waka.  But it also includes descriptions of areas where groups are 

associated with that, correct? 

A. Mmm. 

Q. And Ngāi Tai is shown as indicated, with Ngāti Pāoa to the south-east, 

Ngāti Tamaoho to the south and then Waiohua to the north-west, correct? 25 

A. Correct. 

Q. And just going down to that piece on the left course of the Tainui canoe, 

it says: “After Tainui by Leslie G Kelly 1949”, and so this map was taken 

from Kelly’s history of Tainui, correct? 

A. Yes. 30 

Q. In putting this map into the article, was that an indication that that was an 

approximation of Ngāi Tai’s domain? 

A. No, look I just – Alan Roach did not have a map and so as I say, I had 

something like three weeks to write the thing and so I used this map to 
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put in to give an idea as to where the Tainui canoe had gone through the 

areas of Tāmaki, hence it shows in this – I think it was a good map to use 

at the time. 

Q. Well I thought so too because it did seem to me that where it shows Ngāi 

Tai is pretty much consistent with your verbal description of where Ngāi 5 

Tai’s domain is? 

A. Well Ngāi Tai is a hapū of Te Waiohua and so it has its connections 

through and right into Tāmaki, like so do the others including Ngāti Te Ata 

for example.   

Q. Now obviously you had access to Kelly’s History of Waikato, I presume 10 

you’re familiar with it, is that correct? 

A. Yes it’s been some time since I’ve read it. 

Q. There’s some controversy about Kelly’s work compared to the 

subsequent work of Jones, correct? 

A. That’s correct as is with Percy Smith and others. 15 

Q. Well the controversy that I was aware of was that there was a suggestion 

of plagiarism by Kelly of work done by Jones? 

A. Okay. 

Q. That wasn’t what you were thinking of? 

A. No. 20 

Q. No.  Kelly describes in that book his being commissioned by Te Puia, to 

do the work?  Do you recall that? 

A. (no audible answer 16:36:02) 

Q. Let’s just spend a moment on that, if we can go to 349.33627 please.  So 

you’ll recall that the nature of this book is it includes many illustrious 25 

episodes, many of them military episodes, in Tainui’s history, correct? 

A. Some of them. 

Q. And one of the things that I wanted to just – well let me go back one step.  

At the moment I’m under the impression that you don’t, your evidence is 

that Ngāti Whātua is not in any way distinct from Waiohua, that it is 30 

Waiohua, is that correct? 

A. Yeah it is part of the Waiohua Confederation. 
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Q. So can we go to page 33633 please.  And at the bottom on the right-hand 

side on page 229, under the heading: “Kāwharu migrates to Kaipara”, it’s 

a well-known story I’m sure? 

A. Yes, it is.  He was unfortunately killed by Te Kawerau ā Maki. 

Q. Well –  5 

A. He was from Waikato. 

Q. – there may be no consequences in this case about that but what’s being 

said is that Kāwharu had settled at Aotea and then there arrived a party 

of Ngāti Whātua people from northern Kaipara, suggesting that they were 

a separate people perhaps and then it goes on on the next day, 230, to 10 

explain that having heard of the fame of Kāwharu as a warrior, Ngāti 

Whātua sent a party down to obtain his help in defeating their enemies.  

He and Kāwharu returned and never came back.  And then the next 

paragraph explains that: “not much is known about his subsequent life, 

hardly surprising for with the associations once broken the Tainui people 15 

could hardly be expected to know much of what happened in the territory 

of another tribe.”  So I had read that as indicating that from a Tainui 

historian’s point of view, Ngāti Whātua was regarded as a distinct other 

tribe, do you agree? 

A. From that account, you would say so but sir, there are many accounts 20 

written by many historians over a long period of time that have not been 

brought to this Court that could say otherwise.   

Q. Well this is one that’s got a certain amount of reputation as being one of 

the leading histories of Tainui, isn’t it? 

A. You could say that. 25 

Q. And we go on to page 250, sorry 33636.  Just go down to the bottom of 

the left-hand page.  There’s a reference to a period in history at the bottom 

of that paragraph, last sentence: “a period of history that Ngāti Whātua 

began their occupation of southern Kaipara”, now that was a matter that 

obviously had an impact on Te Kawerau, correct? 30 

A. I would say, yes. 

Q. And would you accept that Ngāti Whātua, that being Ngāti Whātua o 

Kaipara, had moved into the area from somewhere else and they stayed 

there, correct? 
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A. Mhm, yes. 

1640 

Q. Going on to page 33637, chapter 24, the conquest of the Waiohua 1750, 

Kelly says: “We now cover that period which saw the downfall of the 

Tāmaki tribes and a conquest of their territory by the Ngāti Whātua of 5 

Kaipara.”  So this is the raupatu that you say didn’t happen? 

A. That’s right. 

Q. And just to be complete on what didn’t happen, if we go to 

page 349.33639, this story’s been told elsewhere so I won’t take too long 

on it, but if we go to the right-hand side and just above the whakapapa 10 

that paragraph beginning: “They were not long left in peace,” this is the 

discussion of the last part of the engagement, “Came down in force and 

wiped them out, their destruction of the Waiohua being so complete that 

only a miserable remnant remained and these, it would seem, were 

suffered to remain in peace at Pukaki and Ihumātao on the south side of 15 

Māngere.”  So again do I take it your evidence is that didn’t happen? 

A. No, that’s correct.  That is incorrect.  Pei Te Hurinui Jones was an expert 

in Waikato-Tainui history as it related to his own peoples normally usually 

of Ngāti Maniapoto but not necessarily so to those of our own.  And the 

fact of the matter is that the Waitangi Tribunal has over this period of time 20 

been very clear that in fact the Waiohua were not wiped out, continue to 

exist and has redress in these areas today.  That is the history that I 

support.  And I will go on to say that Pei Te Hurinui Jones had also used 

manuscripts written by the likes of Paora Tūhaere to write some of this 

material, I think that’s very clear in his writings as well.  So he was very 25 

much a noted historian mainly of Ngāti Maniapoto history, I respect the 

man, but he was not an historian when it comes to the whenua and the 

peoples of Te Waiohua and Te Kawerau ā Maki.  Clearly has used those 

manuscripts written by the likes of Paora Tūhaere.   

Q. So not just Pākehā historians got it wrong? 30 

A. That’s right, some Māori as well.  

Q. I’ve looked at both the Kelly and the Jones books, which are very 

interesting and informative.  What I see, and I’m not going to give you a 

particular extract for this unless I have to, which will be tomorrow, is there 
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seemed to be a series of occasions back in the 18th century and perhaps 

earlier where each of Tainui people and Ngāti Whātua joined forces and 

they’re allies in military engagements against Ngāpuhi, against Ngāti 

Pāoa and they come to each other’s assistance at various points, you 

agree? 5 

A. Yes, you will note that in these books but if you look at the Māori Land 

Court records there is much yet to be presented in the likes of these 

hearings that will give a fuller account and relationship between those 

particular groups you mentioned, sir. 

Q. Well, insofar as – well, we haven’t got evidence about those, particularly 10 

here.  Is there any reason why we shouldn’t accept the broad thrust of 

those two books I mentioned, that is to say that from time to time, 

undoubtedly reflecting some shared whakapapa, Ngāti Whātua and 

Tainui would join together as allies? 

A. Well, they would because they’re related and I think that you could take 15 

that from these particular writings.  But there are more yet to be got from 

the Māori Land Court records that give an even greater explanation of the 

relationships including those wars or fights, if you like, where they joined 

together. 

Q. Well the second aspect of that reading is that, and perhaps you have a 20 

view on this, there doesn’t seem to be any suggestion that in that 

relationship, that alliance relationship, there was any subservience by 

Ngāti Whātua to Tainui? 

A. I think that’s the way in which it is written, you would be correct.  But I do 

not agree with that. 25 

Q. Now then, let me come to a point that’s a bit closer I think to the present 

day.  In 2010 am I right that you were chief negotiator for Te Kawerau ā 

Maki? 

A. Correct. 

Q. And by 2019 you had evolved into the executive chair for the tribal 30 

authority at Te Kawerau ā Maki.  Can we call up please 340.26618.  Now 

what you have on the screen is a letter from the Office of Treaty 

Settlements to Ngāti Whātua talking about proposed redress for Te Ākitai 

Waiohua dated 30 November 2016 and I’m reasonably confident that an 
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identical letter would have been sent to Te Kawerau at the same time, do 

you agree? 

A. More than likely, mmm. 

Q. And it’s a letter that says, if we just – what it does actually is that it 

captures an appendix 1 which I think would have been attached to all 5 

letters, so go to the next page, next two pages on please, to page 

340.2662.  So there’s an appendix setting out the Te Ākitai Waiohua 

proposed redress package.  Does this ring a bell? 

A. Yes, I think so.  Yes, yes. 

Q. So if we go down the page 26622 please and we see there in the middle 10 

under the orange box that there are some deferred selection properties 

one of which is Titirangi School site. 

A. Mmm, correct. 

Q. And the other two, or the one above it is the Mount Eden Normal School 

site. 15 

A. Mhm. 

Q. And do you recall that Ngāti Whātua Ōrākei were not happy about 

number 27, the Mount Eden Normal School? 

A. Yeah, I’m not sure I am.  But I can say that we weren’t happy about the 

Titirangi School site because Te Kawerau ā Maki had sought that 20 

particular property and we were told by the Crown that it was not to be 

offered to us or in fact to anyone that was going to settle in Tāmaki, and 

so were a bit upset that it had gone to someone else when we had sought 

that particular property and been informed it was not to be given to 

anyone. 25 

Q. Can we go to page 26627 please.  Blow up the top email please.  So this 

is the same day as that letter from OTS, Mr Blair from Ngāti Whātua 

emails you. 

A. There we go. 

Q. And says: “Surely you’ll be objecting at least to the Titirangi School 30 

transfer.  We’ll be objecting all the New Lynn, Hillsborough, Mount Eden 

stuff.” 

A. Mmm, look at that.  That’s exactly what I had said. 

Q. Very good.  So we have a moment of agreement, let’s cherish it. 
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A. I relish it. 

Q. And so what it suggests was you’ll be objecting to at least the Titirangi 

School transfer and you did, correct? 

A. I did indeed. 

Q. So if we move on please to paragraph 335.23352.  There’s more in the 5 

chronology obviously but this is taking us through to November 2019, a 

few years had passed, three years had passed, and this is the briefing 

paper sent by Te Arawhiti to their Minister on the 7th of November 2019. 

A. I’ve never seen this. 

Q. Well, things you learn being a witness eh. 10 

A. Mmm. 

1650 

Q. So, what this is about is, as you can see from the heading and the subject, 

“Te Ākitai Waiohua’s overlapping interest decisions”, and this is a paper 

about whether the Minister should confirm preliminary decisions about 15 

making redress to Te Ākitai of the kind set out in that schedule we looked 

at not too long ago.  So if we go on please to page 23365 and paragraph 

64.  Just confirming paragraph 64(e) says that: “Te Kawerau ā Maki has 

raised concern in relation to the transfer of the Titirangi School site, the 

land only.” 20 

A. Yep. 

Q. And then we go on to page 23367, paragraphs 76 and 77 if we can blow 

them up please.  That summarises your objection to the Titirangi School 

site because the school is located in Te Kawerau ā Maki’s core rohe? 

A. Yes.  Sir, I can’t be responsible for the way in which the Office of Treaty 25 

Settlements writes their paragraphs but clearly we sought the Titirangi 

site as one of a number of school sites that we wanted and I think I 

mentioned that we were informed that it was not to be given to us or 

anyone else and that is the reason why we’re upset.  

Q. So the report has got it wrong? 30 

A. So it is possible that the Office of Treaty Settlements themselves have 

seen the area of Titirangi to be within what they themselves termed a core 

rohe of Te Kawerau’s.  However, that is not our wording. 
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Q. So do I take it from that that Te Kawerau ā Maki did not object on the 

basis that this site was in its core rohe and objected because it had been 

promised and then not – sorry, had been said that it was going to be 

offered to anybody?  An objection is not referred to here. 

A. Right, so as part of the Tāmaki peoples in seeking redress from the 5 

Crown, we are to look at a number of schools, four or five.  The Office of 

Treaty Settlements told us that: “look you can have a look at five or six 

schools”, and so we thought all right, we’ll get one that’s close to where 

we had a kāinga, Te Henga, and that was abandoned in 1910 as a result 

of the dam and then we thought – 10 

Q. Right, we may be getting into too much detail here Mr Taua. 

A. – we would take some Titirangi elsewhere in Tāmaki, as well as the North 

Shore.  It’s the only reason. 

Q. So just to be clear, your evidence is that paragraph 76 does not correctly 

represent Te Kawerau’s objection, the objection was not to the fact that 15 

the school was located in Te Kawerau ā Maki’s core rohe and was being 

offered to another group? 

A. It was being offered to another group and I think what I was saying next 

after that is that it was in the Hikurangi block and that is a block where the 

land had been sold by our relatives in Ngāti Whātua and we objected to 20 

that in 1852/1853, I think it was, it was sold and so the Crown moved to 

set aside land reserves at Piha and Wekatahi block but also paid out to 

Kawerau in the, what was then called the Auckland tents.  Monies were 

set aside for that but they were used by the Crown to build the bridge at 

Kepa Road, Ōrākei. 25 

Q. Can we come back to my question please? 

A. Yes. 

Q. So, I’m just trying to make it clear, get clear that your evidence is that 

insofar as in paragraph 76, Te Arawhiti says that Te Kawerau’s objection 

was based on it being in Te Kawerau’s core rohe but being offered Te 30 

Ākitai, that’s incorrect? 

A. I would say it has some, there are some rights there but that’s not what 

we put down as core rohe.  We have a greater rohe, as is shown and 

agreed with the Crown through redress. 
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Q. And in paragraph 77, again this is Te Arawhiti’s words – 

A. Yes. 

Q. – but the questions were very correctly recorded, they say that Te 

Kawerau have described this area, the Hikurangi area, as their heartland? 

A. No that’s incorrect, we didn’t – 5 

Q. They got that wrong too? 

A. I think they’ve got that wrong, in fact we have greater lands and yeah. 

Q. And going on to the next page, page 23368, paragraph 86.  That sets out 

the reasoning that the officials gave the Minister as to why Te Ākitai would 

get this offer of redress, they were said to have sufficient customary 10 

interests for the offer of Titirangi School. 

A. Yeah. 

Q. They were involved in the sale of the land back in 1853? 

A. Mmm. 

Q. That seems to be the main point, there’s also a point about being 15 

commercial rather than cultural. 

A. Mmm.  So if I may be clear, that when lands are sold, often rangatira from 

other or related tribal groups that may be in attendance at a time when 

lands were being sold.  So if in fact we had such as Pāora Tūhaere or 

others that may have been visiting their relatives at Waitakere and lands 20 

were being offered up or sold, then they would also be invited in as 

signatories.  It is a rangatira thing to do as relatives.  It doesn’t necessarily 

mean that they had any interest in the said lands.   

Q. So you’ll know that in due course, the Minister accepts the advice of his 

officials? 25 

A. Well yes. 

Q. And writes a letter to you which we find at page 23381? 

A. Mhm. 

Q. 23381.  And that’s dated the 19th of November, a few days later? 

A. Mhm. 30 

Q. And on the next page, towards the bottom, it explains that the Titirangi 

School site is going to be the odd preliminary decision is to maintain the 

offer and talks about some other transactions. 

A. Mmm. 
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Q. So in the end, it was offered to Te Ākitai and it wasn’t offered to you, 

correct? 

A. Yes because we had already had our deed of settlement with the Crown 

but we had been told that the school site, Titirangi, was not going to be 

offered to anyone so we were quite upset by that, naturally. 5 

Q. You were upset and did you think that the decision by the Minister 

appropriately reflected tikanga? 

A. I think that the Minister should not have done such (inaudible 16:57:22) 

told us very clearly that no one was to get the Titirangi site. 

Q. Let me ask that question again; do you think that decision appropriately 10 

reflected tikanga? 

A. Well I don’t know what tikanga the Office of Treaty Settlements was going 

by but it certainly wasn’t correct for us, for them to be offering the school 

land to someone when it had stated clearly to ourselves that we were not 

to get it, yet we were the first people to have sought that particular piece 15 

of land for our own settlement, sir. 

Q. What the document suggests is that there was a concern because Te 

Kawerau had a distinctly stronger customary interest in that site than Te 

Ākitai, nonetheless it was offered as redress to Te Ākitai, isn’t that the 

problem? 20 

A. Well that is a problem because that is what the Office of Treaty 

Settlements stated, having said that it was within our core area.  They 

themselves made that statement. 

Q. So you weren’t happy with that decision, correct? 

A. That’s correct. 25 

Q. Right, and so what options did you consider? 

A. Well there wasn’t any, it had been offered to them and we had had a deed 

of settlement.  However, I think I heard the, Michael Dreaver, the Crown 

negotiator mention during the course of these hearings that Kawerau had 

continued to seek some form of redress from the Office of Treaty 30 

Settlements in relation to the Titirangi School.  They often say we should 

by way of some tikanga continue to talk.  However, there was no 

discussion that we could’ve, we weren’t able to continue a discussion with 

Te Ākitai, of which I am part as well.  My parents were born there, Puaki, 
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but they were not to meet to discuss the issue and so there we have it, 

it’s been offered to them. 

Q. Am I right to think that both you and those who you were working with in 

Te Kawerau thought this decision was quite wrong? 

A. We thought it was, we thought it was wrong because we had sorted 5 

beforehand and were told by the Crown that no one was getting it and on 

that basis, we were upset. 

Q. That’s the only basis on which you were upset? 

A. Well that’s the basis upon which we disagreed. 

 10 

KARAKIA WHAKAMUTUNGA 

COURT ADJOURNS: 5.01 PM 
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COURT RESUMES ON THURSDAY 8 APRIL 2021 AT 10.02 AM 

 

KARAKIA TIMATANGA 

MR WARREN ADDRESSES THE COURT – HOUSEKEEPING (10:04:17) 

 5 

TE WARENA TAUA (RE-SWORN) 

CROSS-EXAMINATION CONTINUES:  MR HODDER 

Q. Good morning Mr Taua. 

A. Kia ora. 

Q. Your evidence and your written evidence and what you’ve told us 10 

yesterday includes quite a lot of discussion of Tainui traditions and 

connections, correct? 

A. Correct. 

Q. And at least from my reading of the Kelly book and the Jones book we 

talked about yesterday, a number of those asserted military encounters, 15 

do you agree with that? 

A. I assume yes, yes. 

Q. Sorry I didn’t quite catch that? 

A. I said yes. 

Q. Yes, sorry.  Everything you say is being recorded, as they say. 20 

A. Great. 

Q. So what I’d like to do is I’d like you to assist me with a waiata which I am 

going to distribute to see if you can help me with the translation, so if we 

can just circulate that.  This is not part of the common bundle, it’s a waiata 

that has been found and translated by somebody who I understand is 25 

appropriately qualified but I want you to check it. 

WITNESS REFERRED TO DOCUMENT 

Q. So my understanding is that this is a waiata for the Waikato wāhine who 

might be left behind as the tauā goes off.  Do you recognise it? 

A. No I don’t. 30 

Q. All right. 

A. But I am trained in waiata Tainui.  But this one I do not know.   
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Q. No, do you think having had, I appreciate a quick look at it, that that 

translation to English is a reasonable translation? 

A. I will say that these lines have actually been taken from other waiata and 

brought together to compose this composition.  “Ka momotu ki tawhiti”, 

for instance comes from the song E pā tō hau, which was composed by 5 

my great great great grandmother, Te Rangiamoa who composed the 

song E pā tō hau in relation to Ngāti Apakura being killed by the troops 

during that time.  “Ka momotu ki tawhiti” is one that’s taken from that line.  

“Hei aha kei taku uma” is actually taken from another song.   

This is not a waiata, a true waiata as such but rather one that has been 10 

put together in modern times where the lines have been taken from other 

waiata sources.  But it seems that the translation, although my learned 

cousin here Professor Kahautu Maxwell who is also a registered 

translator, might find a different translation for this particular waiata.  

Although I would say that I agree somewhat but you can have a number 15 

of translations for this song.  As I say, the lines have been taken from 

elsewhere and so it’s a bit jumbled up for me. 

Q. Is there anything wrong with taking lines from older waiata to make a new 

one? 

A. I suspect not. 20 

Q. Sorry? 

A. I suspect not. 

Q. Thank you, so I’ve understood from that that the chest is identified with 

the heart, the place where pain and love is felt? 

A. Mmm you could say that.  There are many translations for that, “uma”, 25 

however in relation to what I said yesterday, it’s quite different.  I know 

the translation for that and the meaning of it.  I’d be very interested in the 

source fo this particular waiata. 

Q. I might be able to help you later but not now, thanks.  Okay, now can we 

bring up please 349.33525.  Now you may recognise this – 30 

A. I do. 

Q. – I understand this to be a regular magazine or – 

A. Of Tainui. 

Q. – journal put out by Tainui? 
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A. Yes I think once every so many months. 

Q. Yes I think this might’ve been described as issue number 57, which 

suggests it’s got a reasonable whakapapa.  Now in this there is an article 

by you you might recall this article, it’s an article from a few years ago but 

– 5 

A. The article is actually by one of the members that writes the Hookioi.  I 

was – 

Q. Oh you were being interviewed? 

A. I was being interviewed, that’s correct. 

Q. Okay, was the reporting any better than the reporting of the New Zealand 10 

Herald we talked about yesterday? 

A. Oh much. 

Q. Okay good, that helps us.  Can you go to 33538 please.  And just blow 

up the first paragraph.  And so there’s a nice photograph of you, yes, a 

few years ago but not that many and you’re described as a devoted Tainui 15 

historian.  Is that a fair description?  I think you have to say yes for the 

microphone. 

1010 

A. Oh, yes. 

Q. Thank you and you are quoted as saying that the rohe of Tāmaki as 20 

known as Te Kei o te Waka o Tainui, the sternpost of Tainui, reinforcing 

the notion that Tāmaki has been and always will be Tainui.  And I think 

that was the thrust of your evidence yesterday, wasn’t it? 

A. Anjd today. 

Q. And today? 25 

A. Yes. 

Q. Well, good to be consistent. 

A. Thank you. 

Q. And a little further down, about the fifth paragraph down I think, being: 

“according to a number of historical accounts without Te Wherowhero’s 30 

assistance, the settlement of Tāmaki would’ve struggled to survive and at 

that time Warena says Tāmaki belonged to Pōtatau and his related 

tribes”, and that’s I think the essence of your evidence yesterday isn’t it? 
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A. Mmm, yes but I am not responsible for the way in which the scribe has 

rendered, but I would agree with that. 

Q. Yeah thought you might.  Okay, so that is also consistent with what you’re 

saying that Pōtatau brought Ngāti Whātua back to Tāmaki in the 1830s 

and placed them where they are now, which is what is said at the bottom 5 

of the page.  “Being the person that he was, Tāmaki was already under 

his mana.”  So as I understand it and again we touched on this yesterday, 

the proposition is and this appears to be a quote, that before 

Te Wherowhero and Āpihai came back to Tāmaki in the late 1830s, 

Te Wherowhero was already, had the mana over Tāmaki, is that correct? 10 

A. Correct. 

Q. And so that was from something that existed before the return to Tāmaki? 

A. His whakapapa and through his father Te Rauangaanaga, who was a 

great champion warrior throughout Waikato and Tāmaki, gave him his 

mana through, he inherited that mana. 15 

Q. So he would’ve had that in the 1820s for example? 

A. Absolutely and his father before him, Te Rauangaanaga.  And his father 

before him. 

Q. So to the extent that Āpihai was perceived by some to have had sort of 

mana and exercised authority over what we call in the 2006 RFR land in 20 

the 1820s, they would be mistaken? 

A. Āpihai had mana.  He was a younger cousin, younger relative and a junior 

relative of Pōtatau Te Wherowhero.  He would exercise some mana over 

those areas, along with his relatives. 

Q. Okay. 25 

A. Who were not Ngāti Whātua ki Ōrākei but belonged to those other tribes 

I noted yesterday; Te Ākitai, Ngāi Tai and the others. 

Q. Just in that second to last paragraph on the page we’re looking at, the 

one that has the quotation or at least the – yeah the Te Reo statement 

attributed to Te Wherowhero, I understand and again I’m going to need 30 

your help on this to some extent, that what that translate to is: “you must 

all stay upon the land, upon the horizons on Āpihai I am returning to 

Waikato.”  Is that a fair translation? 

A. Whereabouts is this? 
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Q. So in the italics about four lines, six lines up from the bottom? 

A. Me noho mai rā koutou ki runga i te whenua ki te paepae o Āpihai, e hoki 

ana au ki roto o Waikato. 

Q. Correct. 

A. So what that means, basically is that Āpi – so as I mentioned yesterday, 5 

we don’t refer to up at the hill where my relatives live as Ōrākei or as 

Ōkahu but rather te paepae o Āpihai being the threshold of Āpihai and 

where it says here: “me noho mai rā koutou ki runga i te whenua ki te 

paepae o Āpihai”, “to sit upon that land where we call loosely Ōrākei 

which is the paepae of Āpihai, the threshold of Āpihai.”  He looks after the 10 

place.  “E hoki ana ahau ki roto o Waikato”, 

“I am returning to Waikato to look after the lands there.”  But that does 

not mean that his – what it also means is – sorry, what it does not mean 

is that Tāmaki is still not under his control, of course it is.  I think is that 

what you’re referring to? 15 

Q. Well I am, I’m just interested in whether there’s more than one version of 

that which – 

A. There probably, sir there probably is. 

Q. So it would be legitimate for Ngāti Whātua to interpret that in the way that 

I’ve suggested, that is that it’s an invocation to the people who have come 20 

back from Waikato to Tāmaki to stay there on the horizons or the 

threshold of Āpihai, describing the area and while he, Te Wherowhero, 

was returning back to Waikato? 

A. Mmm, actually allow me please to correct you; we’re not talking about 

Tāmaki, we’re talking about Ōrākei.  That is the paepae o Āpihai, not 25 

Tāmaki.  Te paepae o Āpihai refers to the land where the Ōrākei marae 

is now situated, that is the paepae o Āpihai, not Tāmaki. 

Q. And if it says, if “paepae” is interpreted as “horizons” – 

A. No, as a threshold. 

Q. – that’s a wider concept isn’t it? 30 

A. We call that, my understanding it’s a threshold, not the horizons. 

Q. That’s quite an important distinction, isn’t it? 

A. It’s very important for me.  If I say “te paepae or Āpihai, me noho mai”, I 

refer to our aunts who died, I refer to our aunt yesterday who when she 



2643 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

died, Maude Tumahai, the older half-sister of the mother of my cousins 

Joe Hawke.  We went to the tangi there, I said:  

“E Whaea, me takoto mai koe ki konei te paepae o Apihai.”  “Our aunt 

rest here on the paepae of Āpihai”, that is the threshold and if you look 

at, you go to a marae, you have what is known as the paepae.  The marae 5 

paepae does not extend beyond the marae.  Here we are talking about 

the marae, the paepae of Āpihai there where the marae is located.  That 

is te paepae of Āpihai, not further down the road or elsewhere in  

Tāmaki. 

Q. Why would Te Wherowhero tell the people they had to stay on one 10 

marae? 

A. No, he said: “me noho mai koutou ki ko te paepae o Āpihai”, “there where 

we loosely call Ōrākei.” 

Q. Well how loosely do we call Ōrākei? 

A. Well it has become quite loose and referred to other places when in actual 15 

fact it refers to a smaller piece of land, that known by us as Ōrākei loosely. 

Q. Well let me suggest to you that it’s open to the interpretation that it means 

something different to what you suggested, it means that it shows 

Te Wherowhero’s focus is what he has responsibilities for in the Waikato 

and he’s leaving behind Āpihai who has responsibilities in Tāmaki? 20 

A. To look after that piece of land called Ōrākei loosely, that’s it. 

Q. And Āpihai had no other responsibilities apart from that piece of land? 

A. I think I could add that Pōtatau did not say: “go and sell or give land to 

others.” 

Q. But that’s a different point, isn’t it? 25 

A. Not in my view, sir. 

Q. No I thought not.  All right but let’s move on to the next page in the article, 

page 33539 where you offer the translation.  Bottom right please, the 

second to last paragraph, let’s blow it up.  Another statement which you 

have translated there as or you are quoted as translated there as meaning 30 

both Āpihai and Te Kawau rested upon his bosom.   

A. Yeah I think – 
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Q. Yesterday you told us that and you used the same quote in your 

paragraph 33, yesterday you told us that it was something equivalent to 

suckling infants, didn’t you? 

A. No, so let me explain very clearly what I meant, is that this whole 

prophetic saying: “ko Āpihai Te Kawau, Wetere Te Kauae kei taku uma e 5 

noho ana”, it relates, as my old people told me, that like a mother who 

has children suckling to the breast and that’s what it means and you need 

the milk of the mother for sustenance and if you can understand the 

concepts of Māori in relation to these important sayings, then you will 

understand that they both Wetere Te Kauae and Āpihai Te Kawau 10 

needed the sustenance from Pōtatau Te Wherowhero to survive, that is 

what I was brought up to learn and understand and – sorry? 

THE COURT ADDRESSES COUNSEL – OUTBURST FROM GALLERY 

(10:20:18) 

 15 

WITNESS: 

And what it means – 

THE COURT ADDRESSES WITNESS – PAUSE (10:20:20) 

1020 

CROSS-EXAMINATION CONTINUES:  MR HODDER 20 

Q. I slightly lost my track, Mr Taua, you might have too.  So let’s go back to 

where we were which is you explaining that this did mean I think 

something equivalent to suckling or the need of a suckling infant, do I get 

that right? 

A. Yes, yes, absolutely.   25 

Q. So – 

A. May I, sir, call, if allowed, upon my cousin Professor Kahautu Maxwell if 

he had another translation for this. 

Q. I think that might be a transgression of the rules as well so we leave till 

later. 30 

A. Okay, I will not then.  Thank you. 
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Q. We wouldn’t want to lose him before he gives his evidence, so.  So I need 

to put it to you that in fact there’s a quite different version of that and it’s 

a version that was given by Mr Kapea in his evidence, and the reference 

is page 85 of the transcript at lines 20 and 21, and he said this phrase is 

simply a term of endearment, and that would be consistent with the idea 5 

that because of the relationships that they had, as you mentioned they 

have close whakapapa relationships and indeed they’d had military 

relationships of course – 

A. Mmm. 

Q. – they’d fought together as well as lived together, that it simply meant that 10 

they were close to Te Wherowhero’s heart? 

A. No, sir, I would disagree with my nephew.  He’s not an historian.  He has 

in recent years learned how to speak Māori, did not grow up with these 

sayings.  I did and I disagree wholeheartedly with that. 

Q. Do I understand your evidence to be it’s not possible that the use of the 15 

phrase “taku uma” means close to the heart? 

A. I think it has been stretched somewhat to mean something that Mr Kapea 

would like it to mean for him. 

Q. Well Mr Kapea thinks it’s been stretched somewhat to indicate 

subservience of Ngāti Whātua to Tainui. 20 

A. He was not brought up with the same history. 

Q. Now, let me just finish off something we were talking about yesterday.  

You recall we were talking about the Office of Treaty Settlement’s report 

of November 2019 about Te Ākitai’s claims in relation to a Treaty 

settlement, you recall we had quite a lot of conversation around that 25 

yesterday, and that included the idea that they would get redress in the 

form of the land on which the Titirangi School is situated, yes?  What we 

didn’t get to was to a further report on that which we can find at 

341.27398.  So the previous report we looked at yesterday was 

November ’19 and this is December 2020 just over a year later.  And if I 30 

start at the end, which might be an efficient way of doing it, if we go to 

page 27427, there’s a letter to you as executive chair of Te Kawerau Iwi 

Tribal Authority dated the 16th of December 2020, that was last 

December, in which the Minister writes that having earlier, back in 
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November 2019, telling you about his preliminary decisions, and in the 

absence of a response he has now decided, this is the second paragraph, 

to confirm his preliminary decision as final and that means there will be a 

sale and leaseback arrangement for Te Ākitai Waiohua over Titirangi 

School site (land only).  Now, do you recall this letter? 5 

A. Yes, I do.  Yes. 

Q. So if we go back to the basis for this letter, we find that on page 27412.  

There’s no surprises here.  So you’ll see that there’s a discussion under 

the heading “Te Kawerau ā Maki, final overlapping interest decision”, so 

this is the officials preparing a report for their Minister. 10 

A. Mhm. 

Q. Paragraph 67 records Te Kawerau object to the offer in relation to, among 

other things, the Titirangi School. 

A. Mhm. 

Q. Paragraph 68 says that objection is based on their concerns that the 15 

contested redress is in their core rohe and you’ll remember that phrase 

from yesterday. 

Q. I do, their phrase, yes.  

A. And then paragraph 71 they say under the heading “Our assessment”, 

they say: “The areas of interest of Te Ākitai and Te Kawerau are 20 

substantially overlapped.  We are satisfied both groups have interest and 

associations.”  Paragraph 72, no further relevant information.  And 

therefore paragraph 42: “We recommend you make a final decision to 

maintain the original idea.”  And in paragraph (b) they say: “The proposed 

redress is commensurate with Te Ākitai’s interest and associations.”  And 25 

finally over the page at paragraph (c) they say: “Considered the potential 

effects on Te Kawerau’s interest and remain of the view the redress is fair 

and appropriate in light of their objections.”  Now I appreciate you haven’t 

seen this report before, at least I don’t think you have, but you’ll recognise 

it’s a similar approach to the one we saw yesterday, correct? 30 

A. I think so, yes. 

Q. Again I think you may have to be a bit closer to the microphone.  And the 

proposition is that because both groups have interests and associations, 

it doesn’t matter that Te Kawerau – it might be Te Kawerau’s core rohe, 
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redress will be provided to Ākitai, that’s the essence of the decision, isn’t 

it? 

A. I did not say that it was our core rohe, the Office of Treaty Settlements 

did.  What I did say yesterday, and I repeat today, was that we sought 

that land be returned to us, however, once again stated that the Office of 5 

Treaty Settlements had informed us through their negotiator that – 

Q. Yes, you told us that yesterday – 

A. That’s correct. 

Q. – a couple of times, yes. 

A. And so that is the basis of our objection to the land being transferred to 10 

Te Ākitai. 

Q. So just in terms of the idea that the redress is fair and appropriate, which 

is what was said in paragraph 74(c) at the top of the page, was that the 

view of Te Kawerau that offering this redress was fair and appropriate? 

A. I don’t think that the Office of Treaty Settlements’ redress packages are 15 

fair at all. 

Q. Well, I’m asking about this one. 

A. And in respect of that land. 

Q. No, so the answer is no, it was not fair and appropriate in Te Kawerau’s 

view? 20 

A. I don’t think so.  In fact my kaumātua clearly stated from 2011 repeated 

letters to the Crown in respect of that particular block of land. 

Q. So I take it that you would probably not agree, would you, that the redress 

was commensurate with Te Ākitai’s interests in this particular land? 

A. I have no comment on that. 25 

Q. Why not? 

A. Well, I can’t speak on the reasons for the Office of Treaty Settlements 

and the discussions that they would have had to bring about this position 

where they are offering the land to Te Ākitai.  We attempted to meet with 

Te Ākitai over these matters but it did not happen. 30 

Q. So – 

A. They often ask us to come together to discuss issues.  We attempted, it 

didn’t happen, and there we are. 
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Q. Now just to be clear on the point I was asking about, there’s no 

suggestion, is there, that Te Kawerau agreed with this redress being 

provided to Te Ākitai? 

A. Te Kawerau have never agreed that that should happen. 

Q. Once this decision came through as a final decision in December 2020, 5 

or even in November 2019, I think we discussed this yesterday, did 

Te Kawerau consider its options? 

A. I think that when we have a letter from the Minister saying he has made 

a final decision, then we would be barking up the tree. 

Q. Right. 10 

A. So to speak. 

Q. So do I take it that Te Kawerau didn’t contemplate litigation against the 

Crown? 

A. Te Kawerau has for a number of years made its position very clear to the 

Crown, it doesn’t have the sort of bank account that would allow us to 15 

take such account. 

Q. Had it had the bank account, would it? 

A. Well, we would have to look at what our options would be and take legal 

advice on the matter. 

1030 20 

Q. Okay, let’s go back please to page – we might as well start on page 

27409.  At the very bottom of the page.  There’s a heading “Ngāti Te Ata”, 

and I appreciate that you’re not representing Ngāti Te Ata (inaudible 

10:30:36) but we see the heading is another overlapping interest issue 

has arisen in relation to Ngāti Te Ata and if we go on to the next page 25 

please to paragraph 56 and you’ll see that the report records Ngāti Te 

Ata’s objections are based on a concern that the proposed redress will 

result in a loss of mana and identity in the areas where they assert 

predominant interests and for myself I translate that as being because it’s 

in their core rohe.  So would you agree with me that what we have here 30 

is in fact three groups; Ngāti Te Ata, Ngāti Whātua Ōrākei, and Te 

Kawerau ā Maki, all of whom objected to redress in their core rohe or 

heartland? 
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A. I said before and I say again that those are the words of the Office of 

Treaty Settlements, “core rohe”.  They’re not ours. 

Q. Right well I’ll probably have to put this to you in this way – 

A. But they certainly fall within the rohe that we consider to have interests, 

sir. 5 

A. Well I think I have to put it to you this way that what you’re saying is that 

this was misrecorded by the officials twice as being a concern of Te 

Kawerau’s on core rohe and you said there was no such concern.  I have 

to put it to you that you’re misremembering, that – 

A. Not at all sir, no, no.  I have a very good memory and we claim because 10 

we have interests in the area and the school was one of those schools 

that we so desired.  

Q. And you desired it because? 

A. Because it lies within the area that we have interests and if you – can I 

go back to the – and so the Crown also said that Te Kawerau has interests 15 

in the area and that it was land that had been sold by others and indeed 

– you see we were living there as well and so these are one of the reasons 

that we wanted that land, we lived at a number of places within Tāmaki 

Makaurau as is the situation for all of our hapū that have interests in 

Tāmaki, we have seasonal gathering spots.  Ōrākei is one of them, this 20 

area is also another for the gathering of kūkupa or birds. 

Q. Can I suggest to you that the reason Mr Blair emailed you promptly after 

receiving the letter that we looked at yesterday to say: “surely you’ll be 

objecting to the Titirangi School redress” – 

A. That’s right. 25 

Q. – is because it was obvious it’s in your core rohe? 

A. Look those are his words but it’s obvious because we’ve spoken at times 

and it is a school that we so desired.  In fact, it was the first school that 

Te Kawerau ā Maki had asked the Crown for along with the others which 

we have recently bought for – we’ve bought four schools, 57 mill but that 30 

was the first school that we asked for and we did that because my 

kaumatua said: “please go for this school.” 

Q. Well I probably won’t press the point further – 

A. Kia ora. 
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Q. – I mean as far as I can make it clear what the argument the other way 

will be.  And so just perhaps with a final point on that, you’ll recall that in 

the earlier report, the officials used the phrase, and they put in their 

quotation marks, “heartland”.  And again that was not a ph – you’re saying 

that that was not a phrase that was ever used in relation to the Titirangi 5 

School site by Te Kawerau? 

A. I don’t remember having said that. 

Q. Now in that 2019 report, which we find at 335.23352, thank you this is the 

one we looked at yesterday, you may remember? 

A. Mhm, yes. 10 

Q. And if we go please to paragraph or to page 23366.  And you’ll see in 

paragraph 66 to 68 there is a discussion of Te Arawhiti contacting Te 

Kawerau three times in 2019 to get more information about their concerns 

but they did not get any additional information.  There’s then an 

attachment showing a chronology of engagement between Te Ākitai, Te 15 

Kawerau and the Crown and it records then in paragraph 67: “Te Ākitai 

made repeated attempts to raise overlapping interests hui with Te 

Kawerau but the groups weren’t able to reach agreement on meeting 

details or the redress for later concerns.”  Now the implication appears to 

be here in the later report that that was Te Kawerau not taking the 20 

initiative, is that correct? 

A. Oh look no that’s incorrect and they say they asked us three times in 

2019, if we go back, I mention that since 2011 I had for a number of years 

actually disputed this and objected to it.  I’m at a loss to know why that 

has not been stated here.  Further, in 67, they state that Te Ākitai 25 

attempted – we also attempted, they don’t say that here.  I think this letter 

has been written to give support to the Ākitai redress and as I say, that is 

incorrect, 67 is incorrect. 

Q. And if we go back to the later report which is the one at 341.27398, thank 

you and go to page 27412, and you focus on paragraphs 69 and 70 30 

please.  We get the same message a year later: “despite continued 

attempts at engagement by Te Arawhiti and Te Ākitai since 2015, 

including ongoing provision of requested information, engagement with 

Te Kawerau has been minimal.”  And again says Te Ākitai tried repeatedly 
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to arrange hui with Te Kawerau.  And then 70 says: “Te Kawerau did not 

respond to your preliminary decisions letter”, that’s the letter we saw 

yesterday, and there’s a contact in November 2020 for a prompt or a 

response and no response was ever received.  So starting at the last point 

first, is it correct to say that there was no response to either of the 5 

Minister’s letters we saw yesterday and today, from you? 

A. Yes there had been response and I am hoping that they had recorded 

telephone discussions. 

Q. So that’s another error by the officials? 

A. Well I can’t say that. 10 

Q. Well, there are not many options, if it’s not an error by the officials and 

you’re right? 

A. Well I’ve said repeatedly that we have repeatedly asked the Crown to look 

at our objections to this.   

OBJECTION:  MR ALLAN (10:38:51) 15 

LEGAL DISCUSSION 

CROSS-EXAMINATION CONTINUES:  MR HODDER 

Q. So it remains your position that all parties faced with these circumstances 

should sit down and resolve matters of tikanga and mana whenua, that’s 

what you say in your evidence? 20 

A. Correct. 

Q. And is it the case that you sat down and resolved matters of tikanga and 

mana whenua with Te Ākitai? 

A. We attempted. 

Q. All right, we’ll leave – 25 

A. But can I say that I am also very much Ākitai as I am Kawerau with my 

parents having been born at Pūkaki (inaudible 10:41:27) it sometimes can 

be quite a family difficult thing at times because of that closeness and, 

mmm. 

Q. Well, we’ll hear from Te Ākitai witnesses next week and that may be 30 

something that can be picked up at that stage.  Let me also then go back 
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to aspects of maps.  Can we go to 349.33648 please.  Yes, starts there, 

it’s the last page.  Can we just blow up around the Auckland area please, 

thank you.  Now yesterday we looked at this map I think and this is the 

one from the original Kelly text from 1949 and this was the map that you 

said your map in the article we looked at yesterday was after, you said 5 

after Kelly, do you recall that? 

A. Mhm. 

Q. And this may be a kind of a reasonable question but that map shows the 

route of the waka and it also shows various areas attributed to various 

groups, correct? 10 

A. Correct.    

Q. If we go to the map that’s from yours, that’s at 342.2772, and we pick it 

up at page 27791 and blow that up in the Auckland area again please.  

So as you say, the bottom legend on the left after Tainui by Kelly, “after” 

normally means there have been modifications made as I understand the 15 

phrase. 

A. Yes, I see that.  So there is a – there are a number of areas that I had 

picked up in the production of this book including the whakapapa to do 

with Ngāi Tai ki Tāmaki and one would have hoped that Alan La Roche 

might have corrected some of these.  But let me say that the map was 20 

used because, as I said, I only had three weeks having returned from – 

Q. Yes, you told us that yesterday.  My question is simply whether you made 

any changes to the map? 

A. Sorry, I have not made any changes to the map. 

Q. So when it says “after” – 25 

A. So then that’s not – 

Q. – it just means from? 

A. Yes, so that would be an error not by me. 

Q. So this is exactly the same map from Kelly, no changes at all? 

A. It’s a map from Kelly, yes, it is. 30 

Q. Then, finally, 341.27513, and we can go to 27546A.  So this map is from 

Stone’s book and if we just look at the bottom corner, again it says “after 

Kelly” but clearly it’s not the same as Kelly’s map although some of it is 
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but it also shows Ngāti Whātua o Tāmaki, as it’s called here, in the 

isthmus area.  So I’m assuming, firstly, you wouldn’t agree with that map? 

A. It’s not my map, sir.  I have no – I do not understand why Stone might 

have marked it as such with the names there. 

Q. And so we might assume that you would categorise this as being another 5 

error by a Pākehā historian? 

A. Well, absolutely.  Look, I don’t think his knowledge is such that he would 

be able to correctly nominate names to these maps.  Of course his 

knowledge was not as great as my ancestors in respect of the history of 

Tāmaki. 10 

RE-EXAMINATION:  MR WARREN 

Q. Morena. 

A. Morena. 

Q. Mr Majurey asked you about urupā and wāhi tapu, do you recall those 

questions? 15 

Q. I do. 

Q. You used the term “Ōrākei proper” in answer to one of those questions.  

Can you just outline for the Court what you meant by “Ōrākei proper”? 

A. The term Ōrākei today sort of covers an area of Ōkahu Bay and around 

there.  But Ōrākei, the name Ōrākei, Ōrākei-iri-ora is actually the proper 20 

name, is a certain area near the Kepa Road district.  So the Ōrākei Bridge 

which was paid for by Kawerau tenths monies put aside for Te Kawerau 

from the sale of lands in Waitakere, it is that area up Kepa Road right 

through to where there is a street called Rautara.  And at Rautara was 

the five acres that was set aside for us for Te Uringutu to my ancestor Te 25 

Paerimu, also known as Hori Papaka, and where he is buried today and 

where we have an urupā at Rautara Street, that whole area is Ōrākei.  So 

where we call Ōrākei today is actually Ōkahu down the bottom where the 

old pā of Ngāti Whātua ki Ōrākei was and then up towards the hill has 

now – so the name now sort of covers loosely that area, but Ōrākei is 30 

where I stated by Rautara Street. 
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Q. Mr Hodder asked you a number of questions about your views on the 

claimed raupatu by Tuperiri and of course your answer and position was 

an intra-whānau affair, skirmish.  How long have you held these views? 

A. Since a child and, as I say, I was taught Māori as my first language and I 

was taught by my grandparents the history of our people and I have 5 

always held that view and that is the correct history as we know it.  He 

whawhai ki waenganui i te whānau, a family squabble. 

Q. Mr Hodder asked you about your contribution to the Howick/Pakuranga 

history.  Is Howick or Pakuranga within the 2006 RFR area? 

A. No. 10 

Q. Sorry? 

A. No. 

Q. Have you written anything else for public consumption in regards to Ngāti 

Whātua Ōrākei’s interests within the 2006 RFR area? 

A. So during the time of Te Māori, a letter was – during the time of Te Māori 15 

I wrote a quick history of Tāmaki Makaurau for the schools and this was 

objected to by a committee that was set aside for – during the time Te 

Māori was held at and shown at the Auckland City Art Gallery, you might 

remember that a letter that was put out by Aunty Ruby Grey was signed 

by about 63 members of Ngāti Whātua Ōrākei supporting that history of 20 

mine and its contents.  That I have not seen here yet, that has not been 

presented.   

1050 

Q. And in summary form, what were your conclusions in that report? 

A. Well, that Tāmaki Makaurau and the area that we speak of today that is 25 

before the Court is shared by a number of groups and in particular those 

groups that are here today with Ngāti Whātua descending from Te-ao-

tawhiri-rangi, as well as Huatau, the ancestors from whom Ngāti Te Ata 

also descend. 

Q. You were asked a number of questions about the Titirangi School. 30 

A. Yes.  

Q. Is Titirangi within the 2006 RFR area? 

A. Absolutely not. 
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Q. Mr Hodder put to you yesterday the proposition that your evidence was I 

think Tainui centric and I think you agreed to that.  What did you 

understand the premise of his question was when he said “Tainui”, what 

was he referring to?  Was it the waka, the tribe, the people, what did you 

understand that to be? 5 

A. Well, if we use the word Tainui it would have to be the waka. 

Q. Are there any other traditional waka that have similar associations to 

Central Tāmaki? 

A. I can only speak of my own. 

Q. Does Ngāti Whātua have a waka? 10 

A. It has – it claims a waka, Māhuhu-ki-te-rangi, but of course that canoe 

never came anywhere near Tāmaki.  It is a northern canoe that is noted 

by the Te Aupōuri people up at Te Kao as being their canoe.  Māhuhu-ki-

te-rangi never came to Tāmaki.  It is a distant canoe. 

MR WARREN ADDRESSES THE COURT – PRODUCING TRANSLATION 15 

OF WAIATA AS EXHIBIT (10:51:49) 

LEGAL DISCUSSION 

QUESTIONS FROM THE COURT:   

Q. Mr Taua, I do have one question of my own, and more questions may 

arise from that.  Just one.  There have been a number of questions put to 20 

you about tikanga, for example about ahi kā and when the fires go out, 

and you’ve made responses.  What I’m interested in is whether your 

responses reflect the tikanga of any particular iwi?  Are you speaking from 

a position of tikanga associated – 

A. Yes. 25 

Q. – with Ngāi Tai or another iwi? 

A. I’m speaking, Sir, as a descendant of those tribal groups from whom I 

descend including Ngāti Whātua ki Ōrākei and the tikanga that was taught 

to me by my old people at Ihumātao, at Ōrākei and other places.  It is 

from my growing up and learning of those concepts and tikanga, yes. 30 
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Q. Thank you.  I think I understand that and respect it.  I’m wondering 

whether that understanding of tikanga is, would you say it is shared 

generally amongst those iwi? 

A. I would go on to say, your Honour, that when I was a teenager and 

occupying those places of importance it certainly was shared at those 5 

times.  I’m somewhat saddened that things have changed. 

Q. How have they changed? 

A. It changed from my view I see it myself here in court and those 

submissions that have been made which in my view do not reflect the 

tikanga that I observed as a child growing up in Tāmaki Makaurau. 10 

QUESTIONS ARISING:  MR WARREN 

Q. I just wonder, Mr Taua, whether you can confirm for the record, I know 

it’s in your evidence, the iwi that you do whakapapa to or from in Tāmaki? 

A. Te Taoū, Te Uringutu, Ngā Oho, Te Kawerau ā Maki, Ngāi Tai ki Tāmaki, 

Te Ākitai, Ngāti Te Ata, Ngāti Tamaoho.   15 

Q. You may have missed one. 

A. Which one? 

Q. Sorry, I can’t answer but Te Kawerau ā Maki I don’t think you mentioned. 

A. Oh, right.  And them. 

Q. Apologies, Sir.   20 

THE COURT: 

I think he did mention them. 

MR WARREN: 

Did he?  Sorry. 

THE COURT: 25 

I don’t think you missed that. 

WITNESS EXCUSED 

WAIATA  
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MR WARREN CALLS 

TE KAHAUTU MAXWELL (SWORN) 

Q. Tēnā koe, Dr Maxwell. 

A. Tēnā koe. 

Q. Your full name is Te Kahautu Maxwell? 5 

A. Āe.  Yes. 

Q. And you have prepared a statement of evidence dated 13 October 2020? 

A. Āe he tika, that’s correct. 

Q. And you confirm the contents of that statement as true and correct? 

A. Āe he tika, that’s correct. 10 

Q. You’ve also prepared a summary of that statement dated 1 April 2021? 

A. Āe he tika, that’s correct. 

Q. I invite you to read that statement to the Court. 

A. Tuatahi, mihi ake ki a koe e noho nei hei Kaiwhakawā mō tēnei kaupapa 

i tēnei rā.  Ka huri ki ngā mihi e mihia ki ahau inanahi nei Ngāti Whātua.  15 

Tēnā hoki koe Joe, i uta ngā mihi ki runga ki runga ki au.  Nō reira, koinei 

rā te whakahoki atu te mihi ki a koe.  I tae mai au i roto i ngā whā tau ka 

huri me te rau aroha.  Kei konei tonu au me te rau aroha.  Āe, he 

Whakatōhea ahau, engari i tēnei rā ko taku whakapapa Uretarewa, Ngāti 

Tai ki Tāmaki.  Nō reira Ngāti Whātua tēnā koutou.  Te Waiohua, Ngāti 20 

Maru, Kawerau-ā-Maki, Ngāti Pāoa.  E te Karauna, tēnā hoki koutou 

katoa. 

 

 

 25 
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SUMMARY OF STATEMENT OF EVIDENCE OF TE KAHAUTU MAXWELL 

Introduction 

1.  I am Te Whakatōhea, Te Whānau-ā-Apanui, Ngāi Tai, Ngāti Awa, 

Tūhoe, Ngāti Porou and Ngāti Maniapoto. I was raised in Te 

Whakatōhea and Te Whānau-ā-Apanui tikanga. This tikanga is a lived 5 

experience that underpins this evidence. 

2.  At paragraph [157] of my evidence I stated that Ngāi Tai were not 

attacked by Ngāti Maru and that we have always belonged and lived at 

Tāmaki. Ngāi Tai never left our lands. We were returned and resettled 

on the land by King Pōtatau Te Wherowhero. 10 

3.  I would like to replace the last sentence to read “However, Ngāti Whātua 

were returned after the Ngā Puhi attack to the land by King Potatau Te 

Wherowhero after a number of years.” I acknowledge that at this time Te 

Wherowhero had not yet beome King, nonetheless he was a significant 

Chief at the time. 15 

The scope of my evidence 

4.  Mātauranga Māori is the methodology I have employed to collate this 

evidence. Kaupapa Māori principles reinforce tikanga Māori. It provides 

“cultural legitimacy of Māori knowledge and values”1 with varying 

options to construct, retrieve, and interpret the data that reflects Māori 20 

knowledge2. It is a process whereby research is done by Māori for Māori 

and within a Māori culture. This process provides Māori researchers and 

participants, with the freedom and flexibility to engage, discuss, control 

and choose the important issues facing Māori, and select the most 

appropriate processes that include Māori values, practices, and beliefs 25 

based on tribal traditions.3 

Understanding tikanga 

5. I n order for the Court to understand concepts such as ahi kaa roa and 

mana whenua, it is vital to understand tikanga and, more importantly, the 

principles that underpin tikanga. 30 

6.  Tikanga Māori has become a common term, understanding its meaning; 

function and its application vary considerably. Tikanga is a way of life. 

Tikanga is a set of rules that governs how we behave, how we conduct 

ourselves and interact with others that is appropriate and in accordance 
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with the laws of one’s iwi. Tikanga Māori was an essential part of the 

traditional Māori normative system since it dealt with moral behaviour, 

with correct ways of behaving and with processes for correcting and 

compensating for bad behaviour4. 

The principles that underpin tikanga 5 

7.  In understanding the nature of tikanga, the concept of pono is important. 

By focusing on pono, a judgement may thus be made on whether the 

practice of a particular tikanga is true to the principles of Māoritanga5. 

8.  There are a number of core values that underpin tikanga: 

whanaungatanga; mana; tapu; manaakitanga; and aroha. These core 10 

values are not prescribed and may differ from iwi to iwi. These core 

values are like a whāriki; a woven mat, they must go together for tikanga 

to stand up. You must understand the core values for you to understand 

tikanga, because it is these core values that instruct you how to behave 

in the correct manner, which is tikanga. 15 

9.  Whanaungatanga embraces relationships. Whakapapa (genealogy) is 

what relationships are based on. “Papa” means layer. Whakapapa 

means layers upon layers which represents whakatipuranga, 

generations. This notion may well have been what the Waitangi Tribunal 

had in mind when it stated that:6 20 

“Maunga express a group’s mana and identity. This connection and 

expression is an integral part of Māori culture. Great caution must be 

exercised in dealing with such places simply as land assets, or in 

accordance with any determination of predominance not generated by 

those who hold the interests. Where there are layers of interests arising 25 

from the connection with the maunga of different groups through time, 

how is it possible to grade those interests? What is being evaluated for 

that purpose? Where values are spiritual, emotional, ancestral and 

symbolic, we think that granting redress on the basis of an assessment 

of ‘predominance’ is a crude and insensitive approach. The various 30 

interests differ in kind as well as intensity, and are not susceptible to a 

qualitative assessment of any sort – certainly not one that is made by 

outsiders.” 
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10.  Whakapapa determines mana in the whānau, hapū, iwi and waka. It was 

and still is important to trace whakapapa from the most senior ariki who 

has a direct line to the most senior gods. This is about mana within an 

iwi. The ability to whakapapa to the land validates a relationship to the 

land, which in turn establishes rights to use the land. 5 

11.  Personal and group relationships are always mediated and guided by 

the high value placed upon mana. There are three aspects of mana: 

mana atua – God given power; mana tupuna – power handed down from 

by one’s ancestors; and mana tangata – authority derived from personal 

attributes7. The importance of these three mana explains the dynamics 10 

of Māori status and leadership and the accountability between the 

rangatira and their iwi. 

12.  The concept of tapu is an important element in all tikanga. Tapu is 

everywhere in our world. It is present in people, in places, in buildings, 

in things, in words and in all tikanga. Tapu is inseparable from mana, 15 

from our identity as Māori and from our cultural practices8. Tapu and noa 

are complementary opposites, which together constitute a whole. It can 

be linked to a code for social conduct based essentially on keeping safe 

and avoiding risk. But it has political purposes in terms of protecting the 

sanctity of certain persons, such as Rangatira, Ariki and Tohunga, thus 20 

ensuring appropriate levels of respect for hapū leadership9. 

13.  Manaakitanga is a form of social control in that the individual was meant 

to conduct himself/herself with manaakitanga and would expect to 

receive it back. It reflects an expected standard of behaviour, an ideal 

that one should aspire to. All tikanga are underpinned by the high value 25 

placed upon manaakitanga – nurturing relationships, looking after 

people, and being very careful about how others are treated10. 

14.  Aroha is a sacred power that emanates from the gods. There are three 

essential elements to all things: the pū or positive force, the kē or 

negative force, and the hā or the life-giving force. Aroha must be a part 30 

of tikanga. Aroha and its application is because of an affinity, a 

relationship, a respect, an aroha for a place, an object, or a ceremony. 

A. And I can also add another human being. 



2661 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

WITNESS CONTINUES READING SUMMARY OF STATEMENT OF 

EVIDENCE  

The application of aroha is to care, to protect, to retain and maintain the 

mauri of the area. In this case takutai moana. 

Who makes tikanga and gives it validity? 5 

15.  Tikanga is derived from the pakiwaitara, the creation stories a power 

delegated from the gods to the ancestors and as such it has validity and 

tapu sanctity. Iwi validate tikanga by adhering to the rule and practicing 

the tikanga in their own particular way that is unique to their iwi and their 

region. It is my clear understanding that the Tainui pakiwaitara have 10 

never left the whenua of central Auckland and remain in place to this 

day. 

Notions of customary interests and how those are gained and lost 

16. Taunaha whenua (naming) of landmarks is the initial assertion of mana 

on the land and the pūrākau (story) associated with such events 15 

validates the claim. Taunaha whenua is an example of imbuing the mauri 

in the whenua by the naming the land and imposing mana on the land. I 

am well aware that many of the names for sites within the central 

Auckland region derive from Tainui origins and have remained to this 

day. 20 

17.  Pouwhenua is another process of claiming mana over a place. 

Pouwhenua is a long staff – its meaning is to put a stake in the land or 

stake a claim to the land. Māori used Pouwhenua to mark territorial 

boundaries or places of significance. 

18.  Whenua Tīpuna is the tikanga where one inherits ancestral land. This 25 

can happen through Whakapapa, which occurs through whakapapa 

genealogy to a common, spelling mistake, tipuna and Tūrangawaewae 

meaning a place to stand or a place to call home. One cannot claim 

Tūrangawaewae if you do not have a whakapapa to a particular place. 

19.  Land was sometimes gifted and would be classified as tuku. Sometimes 30 

military allies were rewarded for their services by a gift of land11. 

20.  Land was also won and lost through war. 

21.  Ahikāroa is the long burning fires. Fires symbolise occupation. At the 

marae, the fires burn although the fires are gas or electricity and now 
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solar, this is still a representation of occupation. Taniwhā in an area gives 

an iwi mana moana. Although iwi do not have continued access to sites 

of significance, whether whenua or takutai moana; iwi still hold mana 

over these areas through whakapapa; through whanaungatanga; and 

through histories. 5 

22.  Having urupā and wāhi tapu is sufficient in tikanga terms to have ongoing 

use and occupation of an area. Whether a hapū are still burying whānau 

members there or not, that group of people still exercises mana over that 

area. 

23.  Rāhui is a tapu or a restriction that is placed on the land, sea or bush. 10 

There are different reasons why a rāhui is placed or used. A rāhui can 

be placed on the land or sea for conservation purposes to protect a food 

resource, to allow a food source to replenish or to allow trees in a forest 

to grow for house building purposes. 

Shared mana whenua 15 

24.  There can be shared mana in whenua and the moana. Examples of this 

can be seen between Ngāi Tai and Te Whānau-ā-Apanui in kererū 

season, the shared interest in the Ōhiwa Harbour with Te Whakatōhea, 

Ngāti Awa and Te Whānau a Rūtaia and at Whakaari where in days of 

old Te Whakatōhea, Ngāti Awa and Te Whānau-ā-Apanui shared mana 20 

on Whakaari. 

Tikanga experts 

25.  Although I do not dispute the ability of an expert witness to provide an 

opinon on the issue of Ngāti Whātua Ōrākei’s mana whenua, from a 

tikanga perspective, it is not appropriate for someone who does not 25 

whakapapa to the area, and does not have the intimate knowledge of 

the other interests in mana whenua groups it may also claim/have an 

interest to make conclusions, particularly as they relate to an exclusive 

right or interest. 

26.  Notions of exclusivity, mana held by one group only, others do not 30 

belong, are contrary to tikanga, in my opinion. Mana is gained by 

showing and exercising manaakitanga. Effectively saying that one group 

has the exlcusive mana is not a Māori thing to say or do. 

Conclusion 
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27.  I am somewhat disappointed that our people are before the High Court 

seeking to determine mana whenua. That is not, in my view, a proper 

exercise of mana and is not tika. 

28.  In my opinion, Ngāti Whātua Ōrākei are not the exclusive or predominant 

hapū identity in the entire area covered by their claim. There are many 5 

groups with interests that are held in accordance with the tikanga 

principles that I have outlined in my evidence. This includes Ngāti 

Whātua Ōrākei, but also includes Ngāi Tai ki Tāmaki and other Tainui 

based tribes. 

 10 

STATEMENT OF EVIDENCE OF TE KAHAUTU MAXWELL 

Introduction  

1. My name is Dr Te Kahautu Maxwell. I am Te Whakatōhea, Te Whānau-

ā-Apanui, Ngāi Tai, Ngāti Awa, Tūhoe, Ngāti Porou and Ngāti 

Maniapoto.  15 

 

2. I am 54 years old. I was born at Whakatāne Hospital in 1966.  

 

3. I grew up at Terere Pā, in Ōpōtiki, Te Whakatōhea and at Maraenui Pā 

in Te Whānau-ā-Apanui.  20 

 

4. I was raised by a Pā. I was raised by my kaumātua of Terere Pā, Ōpōtiki, 

Te Whakatōhea by the great leaders such as the late Himiona Kahika 

(1893-1984), Te Wiremu Makiwhara (1903-1976) Hiria Akurangi, 

Kaaterina Maxwell, Te Rama Mitai, Sir Monita Delamere and others.  25 

 

5. I was raised by my kaumātua of Te Whānau-ā-Apanui, Sir Mōnita 

Delamere, Ema Rogers, Danie Poihipi and others.  

 

6. I am a Pā kid. I attended most hui at the Pā to celebrate life and death; 30 

Tangihanga, Hura Kōhātū, weddings, 21st birthdays and Tekaumārua 

12ths, and Rā at Terere.  
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7. I was raised in Te Whakatōhea and Te Whānau-ā-Apanui tikanga. This 

tikanga is a lived experience that underpins this evidence.  

 

8. My formal training in the old ways began from age 9 under tutelage of 

my late grandfather, Te Wiremu Hoeta Makiwhara, who was Ngāi Tai ki 5 

Tāmaki, Ngāi Tai ki Tōrere, Ngāti Maniapoto and Ngāti Porou.  

 

9.  Te Wiremu Hoeta Makiwhara was an accomplished orator on the pae 

tapu of Terere Pā, Te Whakatōhea. He was the Chairman of the Te 

Whakatōhea Tribal Executive, a member of the Te Whakatōhea Trust 10 

Board. He was the Chairman of the Ōpōtiki College Board. He was a 

member of the Ōpōtiki Dairy Association. Te Wiremu was the 

representative for Te Waiariki on the New Zealand Māori Council. He 

was also influential in the consolidation of whenua Māori in Te Whānau-

ā-Apanui the Houpoto Te Pua Incorporation and the Maraetai 11 15 

Incorporation (Umupuia) where he was Chair for 30 years. An education 

grant – the Te Wiremu Maxwell Education Grant – was established in 

my grandfather’s honour. AHCW-448136-13-261-V3 3  

 
10.  Wiremu was a sergeant in the Māori 28th Battalion. Upon his return from 20 

war he worked as a farm supervisor for the Māori Affairs Ahuwhenua 

schemes, under Sir Apirana Ngāta, who was a first cousin to my 

grandfather’s father Rāpata-Wahawaha Makiwhara.  

 

11.  Rāpata-Wahawaha Makiwhara was born at Umupuia. His father was 25 

Pāteriki Makiwhara, the son of Ngeungeu Tara Te Irirangi and Thomas 

Maxwell.  

 

12.  Ngeungeu Tara Te Irirangui was the daughter of Tara Te Irirangi 

paramount chief of Ngāi Tai ki Tāmaki.  30 

 

13.  My grandfather and father would consistently take me to the burial place 

of my tipuna, Tara Te Irirangi, on the banks of the Wairoa River where 
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he was buried in his waka hoehoe that he used to travel up and down 

the Wairoa River and the Te Waitematā moana.  

 

14.  My father, Te Kahautu Maxwell, was the Chair of Maraetai 11 

Incorporation for 30 years. Upon his death in 2004, an education grant 5 

was again set up to acknowledge my father’s contribution to the 

Incorporation – The Te Kahautu Maxwell Whānau Education Grant.  

 

15.  I was appointed to the Maraetai 11 Incorporation upon my father’s death 

in 2004.  10 

 

16.  As a child I attended hui with my grandfather and father at Maraetai 11 

Incorporation.  

 

17.  I attended hui with my father and the late Dame Ngeungeu Zister who 15 

was a cousin to my grandfather Te Wiremu.  

 

18.  I attended Makiwhara whānau reunion at Umupuia.  

 

19.  I spent holidays there at my grandfather’s younger brother’s farm at 20 

Umupuia, the late Mr Fred Maxwell.  

 

20.  I have attended whānau tangihanga at Umupuia, Dame Ngeungeu 

Zister, Mr Fred Maxwell and Lewis Maxwell and other whānau members.  

 25 

21.  I was raised in Te Whakatōhea, Te Whānau-ā-Apanui and Ngāi Tai ki 

Tōrere. AHCW-448136-13-261-V3 4  

 

22.  My formal training in tikanga and history of my iwi continued until I left 

Ōpōtiki in 1991 to attend the University of Waikato, aged 25 years old.  30 

 

23.  However, my learning of tikanga and histories still continued under the 

late Dr Te Wharehuia Milroy and Hirini Melbourne of Ngāi Tūhoe, Sir 
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Tāmati Reedy of Ngāti Porou, and of recent times Pou Temara at the 

University of Waikato.  

 

24.  My learning still continues today under my cousin, Te Riaki Amoamo, 

whose mother, Kui Amoamo (nee Gage), is my mother Matirerau 5 

Maxwell’s taina cousin. Kui Amoamo is the sister to my grandmother, 

Kaaterina Maxwell, the second wife of my grandfather, Te Wiremu 

Maxwell.  

 

25. I am fortunate to have elderly kaumatua who I can still seek advice from 10 

my mother and father’s cousin, Mr Danie Poihipi, of Te Whānau-ā-

Apanui, Te Whakatōhea and Ngāi Tūhoe. My 93 year old kaumatua, Mr 

Bill Maxwell, of Ngāi Tai ki Tōrere who is a cousin (tuakana) to my father, 

Te Kahautu Makiwhara I, is an authority on Ngāi Tai ki Tōrere and Ngāi 

Tai ki Tāmaki whakapapa and history whom I spent a day having a 15 

wānanga with regard to whakapapa and history of Ngāi Tai ki Tāmaki.  

 

26.  I whakapapa to Te Whakatōhea, Te Whānau-ā-Apanui, Ngāti Awa, 

Tūhoe, Ngāi Te Rangi, Ngāti Porou, Ngāi Tai ki Tōrere, Ngāi Tai ki 

Tāmaki, Ngāti Apakura and Ngāti Maniapoto.  20 

 

27.  I am an Associate Professor in the Faculty of Māori and Indigenous 

Studies at the University of Waikato.  

 

28.  I teach Mana Motuhake in traditional and contemporary contexts at 25 

undergraduate level and also Tino Rangatiratanga in traditional and 

contemporary contexts at graduate level at the University of Waikato.  

 

29.  I have taught at graduate level Mōteatea, Ngā Tikanga o Te Marae and 

Whaikōrero at the University of Waikato.  30 

 

30.  My Master of Arts thesis 1995 at the University of Waikato; Te Kōpura 

looked at the planting and harvesting rites (tikanga) of Te Haahi Ringatu.  
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31.  I have a PhD from the University of Waikato; Te Kaunati Hikahika a 

Ōpōtiki Mai Tawhiti: Ka hika i taku ahi, kimihia e Te Whakatōhea te ara 

o te tikanga i pai ai te noho i te ao nei. This thesis is a 25-year case study 

of Ōpōtiki Mai Tawhiti Kapa Haka AHCW-448136-13-261-V3 5 and 

focuses on building the cultural and human capital within the youth of Te 5 

Whaktōhea through kapa haka; teaching te reo, tikanga, whakapapa, 

history and Ringatuism that is underpinned by tikanga o Te Whakatōhea 

and the teachings of the Prophet, Te Kooti Arikirangi Te Turuki.  

 

32.  My research interests are in te reo Māori, tikanga Māori, Kapa Haka, 10 

Māori History, Māori Politics, Ringatu, Te Kooti Arikirangi Te Turuki, 

Whakapono – Māori Religion, Mōteatea, Poetry and te Moana (I am the 

cultural advisor and an associate investigator providing the mātauranga 

Māori lens for the Te Whakatōhea Māori Trust Board; on an international 

Moana Research Project). This project is with both marine biologists and 15 

traditional practitioners of indigenous knowledge from Mexico, Canada 

and Australia.  

 

33.  I am a former member of the Te Whakatōhea Māori Trust Board 

Research Team that commenced researching Te Whakatōhea Treaty 20 

Claim Wai 87 in the 1980s.  

 

34.  I am a member on a number of governance boards; Te Whakatōhea 

Māori Trust Board, Te Whakatōhea Fisheries Assets Trust, Te Pou 

Oranga o Te Whakatōhea (Chair), Te Haahi Ringatu Incorporation 25 

(Chair), Te Wainui Trust (Chair); Mataatua Kapa Haka Incorporated 

(Chair); Te Matatini; Te Mātāwai; Te Kotahi Mahuta Research Institute; 

Maraetai 11 Incorporation; Te Pae Motuhake o Mataatua (Chair); Terere 

Marae Committee; Te Peka o Te Haahi Ringatu o Te Whakatōhea.  

 30 

35.  I was a member of Te Paepae Motuhake, The Independent Panel that 

reviewed the Government’s Te Reo Māori Language Strategy in 2010-

11. I am a former member of Te Waka Toi, the former Māori Arts Board 

of Toi Aotearoa: Creative New Zealand  
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36. I was trained formally in the art of whaikōrero at the very early age of 9 

years by my koroua, the late Te Wiremu Hoeta Makiwhara.  

 

37.  When my grandfather passed away in 1976 my grandmother trained me 

in whaikōrero.  5 

 

38.  This schooling carried on for at least another 30 years under many a 

master of whaikōrero Sir Mōnita Delamere, Te Rama Mitai, Pāroa Kūrei, 

Danie Poihipi, Te Wharehuia Milroy, Hirini Melbourne and of recent times 

Pou Temara. There were other wahine toa also, Maka Jones and Ema 10 

Rogers. AHCW-448136-13-261-V3 6  

 

39.  Part of this wānanga was that I represented my schools at whaikōrero 

competitions: at primary school in the Delamere Cup; Ōpōtiki College at 

the South Auckland Secondary School Kapa Haka Competition; at the 15 

Pei Te Hurinui Jones National Speech Competitions 1981-83; and the 

Ngā Wāhine Māori Toko i te Ora speech competitions.  

 

40.  These wānanga or formative tikanga schooling years prepared me for 

my role today. I am the spokesperson for Te Whakatōhea in national 20 

events such as Koroneihana; Tribal hearings; and major tribal 

gatherings.  

 

41.  I am the spokesperson for Te Poutikanga o Te Haahi Ringatu at national 

events; Koroneihana; Rātana Pā and significant Ringatu gatherings, the 25 

150th celebration of the return of te Kooti was Wharekauri 1868-2018.  

 

42.  On occasions, I am a spokesperson for His Majesty King Tūheitia 

Pōtatau Te Wherowhero VII during his overseas visits for the Pacific 

Festival of Arts 2008 Pangopango, 2012 Solomon Islands, Australian 30 

National Kapa Haka Competition Ngā Kapa Haka Taumata Teitei 2008, 

2010, 2012.  
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43.  I was trained in kapa haka from as early as I can remember. My 

grandmother, the late Kaaterina Punua Maxwell, was a tutor of the old 

Te Whakatōhea kapa haka; Ngā Pōtiki. My tuakana was a member of 

Ngā Pōtiki, I would attend practices and watch.  

 5 

44.  I was trained in the Ōpōtiki Primary School catchment kapa haka 

incubator, the infamous Delamere Cup that nurtures junior kapa within 

Te Whānau-ā-Apanui, Ngāi Tai, Te Whakatōhea and Te Waimana 

Kaaku Tūhoe.  

 10 

45.  My kaiako kapa haka at Ashbrook Primary School where we Pā kids 

from Terere attended were; Mate Reweti, Tira Hoera, Ben Gage, my kuia 

Kāaterina Maxwell, Grace Maxwell, Te Tawhiro Maxwell, Wiki Akurangi, 

Sarah Pahewa, and Faith Hanrahan.  

 15 

46.  At Terere Pā we had a tamariki rangatahi kapa haka. My kaiako was 

Susan Mitai.  

 

47.  I graduated to the Ōpōtiki College Kapa Haka in 1980 where we 

competed in the South Auckland Secondary School Kapa Haka 20 

Competitions. AHCW-448136-13-261-V3 7  

 
48.  While at College in 1982, I joined Waioweka Nui A Kiwa, a senior Te 

Whakatōhea group that was one of Aotearoa’s premier kapa haka in the 

70’s placing 3rd and the inaugural New Zealand Polynesian Festival in 25 

1972.  

 

49.  My kaiako for Waioweka were Nancy Peka and Heeni Green. This is 

where I learnt discipline of the strictest level.  

 30 

50.  I performed with Waioweka Nui A Kiwa at the annual Koroneihana 

Competitions of Te Arikinui Te Atairangikaahu.  
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51.  I performed with Waioweka Nui A Kiwa at the New Zealand Polynesian 

Festival in Christchurch 1986.  

 

52.  I joined Te Whānau a Tūtawake Kapa Haka in 1991 and was the kaitātaki 

tāne (male leader) at the New Zealand Polynesian Festival in 1990 at 5 

Waitangi that commemorated 150 years of the Tiriti o Waitangi.  

 

53.  My kaiako in Te Whānau a Tūtawake Kapa Haka were Travan Albert, 

Ema Rogers and Te Raita Ngāmoki. I was also a kaiako of Te Whānau 

a Tūtawake Kapa Haka, my first senior kapa haka appointment.  10 

 

54.  In 1991, I joined Te Whare Wānanga o Waikato Kapa Haka in 1991 and 

performed at an indigenous dance festival in New Caledonia.  

 

55.  I was a member of Te Whare Wānanga o Waikato Kapa Haka that 15 

performed at the Aotearoa Traditional Performing Arts Society National 

Competition in 1992.  

 

56.  My kaiako in Te Whare Wānanga o Waikato Kapa Haka was Sir Tīmoti 

Kāretū.  20 

 

57.  Reuben Collier, Te Rangihau Gilbert and I were the first men to perform 

on the national stage with only a piupiu; no pants and no underpants. I 

encouraged my friend to do so to return the tikanga of haka to the 

tikanga. It is now common to see men performing in the same manner.  25 

 

58.  In 1995, I formed Ōpōtiki Mai Tawhiti Kapa Haka one of New Zealand’s 

premier teams gaining third place at the 2007 Te Matatini and second at 

the 2015 Te Matatini. The importance of kapa haka in this brief is kapa 

haka is a vehicle that teaches te reo, histories, and tikanga ā iwi, tikanga 30 

Māori. AHCW-448136-13-261-V3 8  
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59.  I compose many waiata (song) that focus on tikanga ā iwi, and that tell 

stories about fish and the tikanga pertaining to these fish stocks, the 

moana and the taiao in particular land and mana whenua.  

 

60.  Kapa Haka is a waka to retell pūrākau; whakapapa; tipuna ariki; tipuna 5 

rākaukawa, rākaukawa ki te whawhai, rākaukawa ki te kōrero,; ngā puhi; 

ngā tapairu; me ngā kōrero a te iwi; a te waka; a te ao Māori.  

 

61.  I have won the top composers award Tā Kīngi Īhaka at Te Matatini on 

three occasions.  10 

 

62.  I compose for a number of schools and kapa haka throughout the land.  

 

63.  In 2013, Maisey Rika and I won the Apra Silver Scroll for best Waiata 

Māori in Aotearoa with Rūaimoko, composed for the victims that lost their 15 

lives in the Christchurch Earthquake of 2011.  

 

64.  In 1984, at age 18, I was made a tohunga by Sir Monita Delamere. I was 

one of two tohunga at Terere Pā the other was at least 60 years my 

senior, the late Mr Reti Williams.  20 

 

65.  I was participating in Ringatu ritual and practices by age 18.  

 

66.  I am now the senior tohunga at Terere and one of two senior tohunga in 

Te Whakatōhea and now Aotearoa.  25 

 

67.  In 2013, I was elected Chair of Te Haahi Ringatu Board.  

 

68.  I played a major role in the appointment of the current Poutikanga 

(leader) of Te Haahi Ringatu; the Reverend Wirangi Pera on the 30 

Hānuere (1 January) 2014, which is known as Te Rā Whānui.  
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69.  I was the tohunga that led the karakia Iriiri (Baptism) that sealed his 

position as the Elected Spiritual Leader of Te Haahi Ringatu; Te 

Poutikanga.  

 

70.  The Haahi had been without a Poutikanga for 35 years, since the passing 5 

of the late Paora Kingi Delamere in 1988. I proposed to the Board of Te 

Haahi Ringatu the need to appoint a leader as the Haahi needed one to 

unite its membership and to make the Haahi visual to the nation, Māori 

nation and to the world. AHCW-448136-13-261-V3 9  

 10 

71.  In my present role as Chair, I am working with my Board members to 

review its present structure and to make the Haahi Ringatu relevant.  

 

72.  The Haahi Ringatu have 600 acres of undeveloped land. The Board is 

in the process of developing the estate.  15 

 

73.  Relevancy is as important as is karakia. During COVID-19 on March 21 

2020, I established Te Ahumairangi, an online karakia portal that 

administers the tikanga of karakia to the public, the needy, the sick, and 

the scared online. When the world closed its borders there was 20 

uncertainty, panic and chaos. I was alone during lockdown so I needed 

administering to, as well. I had been in Australia judging the national 

kapa haka competition, Ngā Kapa Haka Taumata Teitei 12 -15 March 

2020. When I returned, the Aotearoa borders were closed on 15 March 

2020 and I was forced to self-isolate. One week later, I launched Te 25 

Ahumairangi. Statistics showed Te Ahumairangi, on the 30 May 2020 

had over 100,000 followers in Aotearoa Australia; and 17 other 

countries.  

 

74.  This form of wānanga (formal schoolings) by my elders have shaped my 30 

Māori world and the wider world that I live in today. I am a practitioner of 

tikanga and a repository of tribal knowledge. It is a schooled knowledge 

taught to me by my kaumātua. My knowledge is also a lived and a 

practiced experience.  
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The Scope of My Evidence  

 

75.  The purpose of this evidence is to provide expert tikanga evidence in 

response to the expert tikanga evidence provided by Ngāti Whātua 

Ōrākei.  5 

 

76.  Mātauranga Māori is the methodology I have employed to collate this 

evidence. I will draw on my lived experiences to explain tikanga as I know 

it. Kaupapa Māori principles, therefore, reinforce tikanga Māori (Māori 

beliefs, values and traditions). It provides “cultural legitimacy of Māori 10 

knowledge and values”1 with varying options to construct, retrieve, and 

interpret the data that reflects Māori knowledge2. It is a process whereby 

research is done by Māori for Māori and within a Māori culture. Smith 

argues that kaupapa Māori research is “concerned with sites and 

terrains”3. This process provides Māori researchers and participants, 15 

with the freedom and flexibility to engage, discuss, control and choose 

the important issues facing Māori, and select the most appropriate 

processes that include Māori values, practices, and beliefs based on 

tribal traditions.  

 20 

77.  I have also drawn on writings by the New Zealand Law Commission, Sir 

Hirini Moko Mead, Cleve Barlow and other scholars to support my 

understanding and practice of tikanga Māori.  

 

Code of Conduct for Expert Witnesses  25 

 

78. I confirm that I have read with the Code of Conduct for Expert Witnesses 

(set out in Schedule 4 of the High Court Rules 2016) and I agree to 

comply with them.  

 30 

79.  I understand that, my primary duty as an expert witness is to assist the 

Court impartially on all relevant matters within my area of expertise and 

avoid advocacy. I also confirm that the statements made in my statement 
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of evidence and the attached exhibit are within my area of expertise 

(unless I state otherwise).  

 

80.  I also confirm that I have not omitted considerations of material facts 

which might alter the opinions set out in this statement of evidence.  5 

 

81.  As noted above I do whakapapa to Ngāi Tai ki Tāmaki.  

 

Te Whakapapa o Tōrerenuiārua  

 10 

Hoturoa = Whakaotirangi  

I  

Tōrerenui-ā-rua = Manaakiao  

I  

Tainui  15 

I  

Tairoa  

I  

Taimanawapōhatū  

I  20 

Tai  

I  

Tūteaurū  

I  

Rongomaiteauru  25 

 | 

Rongomaiteururangi  

I  

Ruahine  

I  30 

Tukunga  

I  

Uaokere  

I  



2675 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

Tamateatokinui  

I  

Te Kikoātai  

I  

Te Raukohekohe (Ngāi Tai) = Te Whatatau (Ngāti Tai)  5 

I  

Rongomaiahua  

I  

Te Rangitāwhia = Huna  

I  10 

Te Whiu = Whenu  

I  

Tara Te Irirangi = Maungatautari  

I  

Ngeungeu = Thomas Maxwell  15 

I  

Pāteriki Makiwhara = Kaaterina Nōki  

I  

Henerieta Turner (Ngāti Maniapoto/ Ngāi Tai) = Rāpatawahawaha 

Makiwhara  20 

I  

Te Wiremu Hoete Makiwhara = Mereana Te Keepa Tawhio  

I  

Te Kahautu Makiwhara I = Matirerau Black  

I  25 

Te Kahautu Makiwhara II  

 

82.  During the 19th Century, Thomas Maxwell owned Waikheke Island. 

According to my elders; Waiheke was gifted to Thomas by Tara Te 

Irirangi. However; Thomas Maxwell drowned in a shipping accident 30 

enroute to Australia. His body was never found.  

 

83.  My tīpuna could not succeed to Waiheke Island because they were half 

cast children and the law prevented them from doing so, although 
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Waiheke originally belonged to Ngāi Tai and more importantly; Tara Te 

Irirangi. 

  

84.  My great-great grandmother, Sophia Te Paea Moncur, was also Ngai 

Tai ki Tāmaki. Her father, Captain James Moncur, was the best friend of 5 

Thomas Maxwell, whom took Ngeungeu TaraTe Irirangi, the widow of 

Thomas Maxwell to wife. AHCW-448136-13-261-V3 12  

 

85.  Ngeungeu Tara Te Irirangi and Captain James Moncur had a daughter; 

Sophia Te Paea Moncur, whom was a half-sister to my great-great 10 

grandfather, Paateriki Makiwhara.  

 

86.  Sophia Te Paea Moncur married Hare Paata Turner of Ngāti Maniapoto. 

They had a daughter, Henerieta Turner.  

 15 

87.  Henerieta Turner married Rāpata Wahawaha Makiwhara. These two 

tīpuna were first cousins on their Ngāi Tai ki Tāmaki whakapapa. Rāpata 

Wahawaha’s father, Paaterika and Henerieta’s mother, Sophia Te Paea 

Moncur, were half-brother and sister.  

 20 

88.  Henerieta and Raapata Wahawaha were mokopuna of Ngeungeu Tara 

Te Irirangi; chieftainess of Ngāi ki Tāmaki.  

 

Tara Te Irirangi = Maungatautari  

I  25 

Ngeungeu = James Moncur  

I  

Sophia Te Paea Moncur = Hare Paata Turner  

I  

Henerieta Turner = Raapata-Wahawaha 30 

Makiwhara  

I  

Wiremu Hoete Makiwhara = Mereana 

Te Keepa Tawhio  
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I  

Te Kahautu Makiwhara I = 

Matirerau Black  

I  

Te Kahautu Makiwhara 5 

II  

 

89.  My Ngāi Tai ki Tāmaki whakapapa cannot be questioned here as I have 

firmly outlined my whakapapa clearly as part of this evidence.  

 10 

90.  My Te Whakatōhea background and upbringing also links me to Tainui 

as there is a whakapapa through the famed warlord Tūtāmure as his 

mother was Ngāi Tai.  

 

Tōrerenuiārua  15 

I  

Tainui  

I  

Tairoa  

I  20 

Taimanawapōhatu  

I  

Tai  

| 
Tūteauru  25 

I  

Ronomaiteauru  

I  

Rongomaiteururangi  

I  30 

Rongoimai  

I  

Hanenepounamu  

I  
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Tūtāmure (Te Whakatōhea)  

I  

Manutaurehe  

I  

Urekakā  5 

I  

Ruawharo  

I  

Kōpūāruawharo  

I  10 

Te Rauira  

I  

Te Aoneke  

I  

Tūmihi  15 

I  

Te Tawhiro  

I  

Tamakahukore  

I  20 

Tāmaka  

I  

Tohiteururangi  

I  

Te Wai-o-pō-tango  25 

I  

Toihau  

I  

Pātara  

I  30 

Maria Haruru  

I  

Te Keepa Tawhio  

I  
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Mereana Te Keepa Tawhio  

I  

Te Kahautu Makiwhara I  

I  

Te Kahautu Makiwhara II 5 

 

91.  I also whakapapa from Tōrerenuiārua on my mother’s line through to 

Ngāti Ngahere hapū o Te Whakatōhea. 

 

Tūtāmure = Hineikauia (Daughter of Muriwai, Mataatua)  10 

I  

Manutaurehe  

I  

Rongoteake  

I  15 

Tauirangi  

I  

Tauira-Kōrero  

I  

Tamawhakauka  20 

I  

Whena  

I  

Whiripare  

I  25 

Te Puritanga = Ruamoko  

I  

Te Rangihūtini = Te Iriringa (Ngāti Ngahere)  

I  

Te Ngako = Te Rī o Te Rangi  30 

I  

Pohepohe = Te Awa  

I  

Timu o Te Rangi = Timokai  
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I  

Poihipi Nikorima = Huriata  

I  

Mokeke = Robert Black  

I  5 

Timokai = Materoa (nee 

Manuel)  

I  

Matirerau = Te Kahautu 

Makiwhara I  10 

I  

Te Kahautu 

Makiwhara II  

Understanding Tikanga  

 15 

92.  Tikanga Māori has become a common term, understanding its meaning; 

function and its application vary considerably. Although the word tikanga 

is used a lot, understanding tikanga and knowing its functions is not well-

known to the majority. Most have little or no knowledge, this is due to 

colonisation, Christianity, land confiscation, the education system and 20 

the World Wars and other influences. AHCW-448136-13-261-V3 15  

 

93. Tikanga is a way of life. Tikanga is a set of rules that governs how we 

behave, how we conduct ourselves and interact with others that is 

appropriate and in accordance with the laws of one’s iwi. Tikanga Māori 25 

was an essential part of the traditional Māori normative system since it 

dealt with moral behaviour, with correct ways of behaving and with 

processes for correcting and compensating for bad behaviour4.  

 

94.  Williams’ Dictionary of the Māori Language5 provides a number of 30 

definitions for tikanga. Tikanga can be a rule, a plan, a method, a custom, 

and a habit. Tikanga can refer to anything normal or usual. Tikanga can 

mean a reason for being and doing. Tikanga is a meaning. Tikanga 

provides the reason and meaning for doing something in accordance to 
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Māori custom. Tikanga is authority and control. Tikanga is the correct 

way of carrying out a task. Tikanga acts as a signpost pointing you in the 

right direction. The base word of ‘tikanga’ is ‘tika’ meaning right or 

correct.  

 5 

95.  In order for the Court to understand concepts such as ahi kaa roa and 

mana whenua, it is vital to understand tikanga and, more importantly, the 

principles that underpin tikanga. For it is these principles that dictate 

questions around the notion of exclusivity and shared 

rights/interests/responsibilities.  10 

 

The Principles that Underpin Tikanga  

 

96.  In understanding the nature of tikanga, it is advisable to emphasise the 

concept of pono because it is an old idea and because its meaning is 15 

free of other connotations. By focusing on pono, a judgement may thus 

be made on whether the practice of a particular tikanga is true to the 

principles of Māoritanga6.  

 

97.  There are a number of core values that underpin tikanga: 20 

whanaungatanga; mana; tapu; manaakitanga; and aroha. There are iwi 

variations of the core values and, therefore, the above list is how I 

understand tikanga and see tikanga to being. Therefore, these core 

values are not prescribed and may differ from iwi to iwi. These core 

values are like a whāriki; a woven mat, they must go together for tikanga 25 

to stand up. You must understand the core values for you to understand 

tikanga, because it is these core values that instruct you how to behave 

in the correct manner, which is tikanga.  

 

Whanaungatanga  30 

 

98.  Whānau means family, the nuclear and the extended family. The 

extended family becomes a hapū, the extended hapū then become an 
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iwi and iwi extend out to a larger grouping or confederation which traces 

its whakapapa to the principle members of a waka.  

 

99.  Whanaungatanga embraces relationships. Whakapapa (genealogy) is 

what relationships are based on. “Papa” means layer. Whakapapa 5 

means layers upon layers which represents whakatipuranga, 

generations. This notion may well have been what the Waitangi Tribunal 

had in mind when it stated that:7  

 

Maunga express a group’s mana and identity. This connection 10 

and expression is an integral part of Māori culture. Great caution 

must be exercised in dealing with such places simply as land 

assets, or in accordance with any determination of predominance 

not generated by those who hold the interests. Where there are 

layers of interests arising from the connection with the maunga of 15 

different groups through time, how is it possible to grade those 

interests? What is being evaluated for that purpose? Where 

values are spiritual, emotional, ancestral and symbolic, we think 

that granting redress on the basis of an assessment of 

‘predominance’ is a crude and insensitive approach. The various 20 

interests differ in kind as well as intensity, and are not susceptible 

to a qualitative assessment of any sort – certainly not one that is 

made by outsiders.  

 

100.  The hapū is a sub-division of a tribe; a number of hapū make up an iwi, 25 

with a paramount chief at the head. When several families increased in 

size, a new hapū was formed. A prominent leader was selected as chief 

of the new clan and they settled in a particular territory or on a piece of 

land belonging to the tribe as a whole8.  

 30 

101.  The iwi is the largest political unit in Māori society. One iwi or tribe is 

composed of many hapū. An ariki or paramount chief is the leader of the 

tribe.  
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102.  The first tribal boundaries were drawn by the paramount chiefs who 

commanded the canoes, which arrived here from the Hawaiki homeland. 

Each canoe group settled in territorial areas throughout the country. A 

tribe normally occupies a particular area of land which has been in their 

possession for many generations. Tribal unity comes through lines of 5 

descent9.  

 

103.  Whakapapa determines mana in the whānau, hapū, iwi and waka. Kāwai 

Ariki refers to the royal lines of an iwi, which is followed by kāwai 

rangatira the chiefly lines of a hapū. “Kāwai Rangitira, and Kāwai 10 

Tangata”. These terms determine the senior lines of aristocracy within 

an iwi. These terms define mana in the iwi. For positioning, ariki and 

rangatira or tūākana within the iwi trace their whakapapa to an ariki, to a 

toa rongonui of the iwi, and to the Atua. It was and still is important to 

trace whakapapa from the most senior ariki who has a direct line to the 15 

most senior gods. This is about mana within an iwi.  

 

104.  Arikitanga is the supreme power or status that can be achievable in the 

Māori world. There are three important aspects to this power: the power 

of the gods; chiefly lineage; and territorial possession, advantage, and 20 

control. A person who possesses these attributes is known as an ariki. 

The only greater power is that possessed by the gods. An ariki is the 

paramount chief who has the respect and allegiance of his or her 

subjects as he or she leads and directs the people10.  

 25 

105.  Whakapapa was an effective social tool. In pre-1840 Māori society, an 

individual was never seen purely as an individual; rather the individual’s 

identity was defined through that individual’s relationship with others. Put 

another way, individuals were expected to support the collective group, 

and the collective group was expected to support the individual11. At 30 

Tangihanga, relatives are expected to support the whole ceremony. 

Many tikanga prescribe ways of restoring a balance in relationships 

because it is recognised that relationships are fragile and need to be  

nurtured. An associated principle is that of kanohi kitea, a face seen, 
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indicating that kin members need to be seen and the bonds of 

whanaungatanga kept strong12.  

 

106.  Whakapapa was also a very effective political tool. Well-developed 

whakapapa could give an individual an entry to numerous communities 5 

and allowed the communities to claim the adherence of widely scattered 

persons13. To have the ability to trace one’s whakapapa to senior lines 

of other iwi allegiances were created in times of war and peace and 

ensured positive relationships.  

 10 

107.  Finally, whakapapa was also used to maintain relationships with the 

land. For example, mountains, rivers or lakes were often named after 

significant tupuna of the collective group to inform and affirm 

whanaungatanga between people and the land14. The ability to 

whakapapa to the land validates a relationship to the land, which in turn 15 

establishes rights to use the land.  

 

108.  I am well aware that many of the names for sites within the central 

Auckland region derive from Tainui origins and have remained to this 

day.  20 

 

Mana  

 

109. Personal and group relationships are always mediated and guided by 

the high value placed upon mana. Mana has to do with the place of the 25 

individual in the social group. Some individuals are regarded as having 

a high level of mana and others have varying levels15.  

 

110.  Mana is defined in the William’s Dictionary of the Māori Language as 

authority, control, influence, prestige, and power on one hand, and 30 

psychic force on the other16. There are three aspects of mana: mana 

atua – God given power; mana tupuna – power handed down from by 

one’s ancestors; and mana tangata – authority derived from personal 

attributes17. The importance of these three mana explains the dynamics 
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of Māori status and leadership and the accountability between the 

rangatira and their iwi.  

 

111.  Mana tupuna was acquired from birth as mana handed down by one’s 

ancestors. The mātaamua (the eldest child of the sibling set, or in some 5 

iwi the first-born male child) acquired the greatest share of mana tupuna. 

The shares would then decrease in order of birth. In the traditional sense, 

it meant that those with senior whakapapa lines had a head start in the 

expectation of leadership positions18.  

 10 

112.  Mana tangata (achieved through feats of bravery, skill or knowledge) 

was also important if one wanted to be a leader. If one had mana tupuna, 

but not mana tangata, then he or she could be expected to be by passed 

for someone who had both. In this situation, whakapapa could be tailored 

to show a link to the senior lines of descent19. Mana tangata allowed for 15 

class mobility, and was often judged not from the perspective of personal 

achievement, rather the ability to benefit the collective20.  

 

113. Mana Ariki: The final segment of mana is mana atua. Mana atua 

emphasises the tapu nature of the leadership role and the respect which 20 

the community owes its chosen leaders21. It governed individual and 

community behaviour and conduct, in that a rangatira who wore the 

mantle of mana atua and mana tupuna in abundance would be treated 

with awe and respect22.  

 25 

Tapu and Noa  

 

114.  The concept of tapu is an important element in all tikanga. The source of 

tapu goes to the heart of Māori religious thought and even though a 

majority of Māori are members of some Christian Church or sect, the 30 

notion of tapu holds. It is not really a matter of choosing one religion over 

another. Rather it has to do with integrating different philosophies and 

making an attempt at reconciling apparent contradictions. Tapu is 

everywhere in our world. It is present in people, in places, in buildings, 
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in things, in words and in all tikanga. Tapu is inseparable from mana, 

from our identity as Māori and from our cultural practices23. 

  

115.  Tapu and noa are complementary opposites, which together constitute 

a whole. There are many meanings and conditions associated with tapu 5 

and it had many purposes. On the one hand, it can be linked to a code 

for social conduct based essentially on keeping safe and avoiding risk. 

On the other hand, it has political purposes in terms of protecting the 

sanctity of certain persons, such as Rangatira, Ariki and Tohunga, thus 

ensuring appropriate levels of respect for hapū leadership24. Tapu came 10 

from the gods and, therefore, if an individual broke tapu then they would 

expect to suffer spiritual interference, thus providing an incentive to obey 

the tapu.  

 

116.  Noa on other hand has been defined as safety and was a counter or 15 

antidote to tapu. Noa denotes a state of relaxed access, requiring no 

particular protective mechanism or restrictions – the value of everyday, 

ordinary relaxed human activity.  

 

Manaakitanga  20 

 

117.  Durie defines Manaakitanga as ‘generosity, caring for others and 

compassion’25. Manaakitanga is a form of social control in that the 

individual was meant to conduct himself/herself with manaakitanga and 

would expect to receive it back. It reflects an expected standard of 25 

behaviour, an ideal that one should aspire to.  

 

118.  Whanaungatanga is used to establish relationships, manaakitanga 

maintains whanaungatanga. All tikanga are underpinned by the high 

value placed upon manaakitanga – nurturing relationships, looking after 30 

people, and being very careful about how others are treated26.  

 

119.  There are different levels of manaakitanga accorded a person. It 

depends on the level of whanaungatanga, whether a close blood 
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whānau member or a whanaunga. Sometimes the whanaunga 

relationship is stronger than the whanaungatanga to a blood relative this 

may be due to close association through work, sports and friendship. 

These types of relationships and as well as their strengths will determine 

what level of manaakitanga is given. Then, of course, there is the status 5 

of a person, the mana and the tapu associated with them. This 

determines a manaakitanga of the highest level to maintain the mana of 

the person and the mana of the iwi (host).  

 

Aroha  10 

 

120.  Aroha is a sacred power that emanates from the gods. There are three 

essential elements to all things: the pū or positive force, the kē or 

negative force, and the hā or the life-giving force. These elements are 

described in the following statement27:  15 

 

The nucleus or positive force is at the centre.  

The negative force is the outer shell.  

The old elements are discarded.  

By the power of aroha.  20 

 

121.  Aroha is implanted by Iomatua-te-kore from the beginning of time. Aroha 

was placed in all his creations. An example of this is the aroha is 

Ranginui and Papatūānuku and their long embrace in the pūrākau, 

creation story. Although they have been separated for so long the rain is 25 

interpreted as the love of Ranginui for Papatūānuku and so is the mist 

and fog of Papatūānuku.  

 

122.  Aroha is not skin deep, love rises from deep within one’s heart toward 

someone or something, a taonga. 30 

  

123.  Aroha must be a part of tikanga. Aroha and its application is because of 

an affinity, a relationship, a respect, an aroha for a place, an object, or a 
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ceremony. The application of aroha is to care, to protect, to retain and 

maintain the mauri of the area. In this case takutai moana.  

 

Who makes Tikanga and Gives it Validity?  

 5 

124.  Tikanga must have a base or a tūrangawaewae for it to stand up to the 

tests of validity. Tikanga is derived from the pakiwaitara, the creation 

stories a power delegated from the gods to the ancestors. The fact that 

tikanga has its origins with the gods gives it validity and tapu sanctity. 

For example, when Ngā Tama a Rangi held a wānanga (counsel) to 10 

separate their parents, this was the first example of a wānanga. When 

the sons of Rangi debated whether to separate their parents or not, this 

was the first example of whaikōrero. During this separation of Ranginui 

(Sky father) and Papatūānuku (Earth mother) it is said that Papatūānuku 

cried out in pain and bade farewell to Ranginui; this was the first example 15 

of karanga. The fact that these practices have their genesis in the 

creation stories is validation. The people validate tikanga, the marae, the 

hapū and the iwi. Iwi validate tikanga by adhering to the rule and 

practicing the tikanga in their own particular way that is unique to their 

iwi and their region.  20 

 

125.  It is my clear understanding that the Tainui pakiwaitara have never left 

the whenua of central Auckland and remain in place to this day.  

 

Notions of Customary Interests and How Those are Gained and Lost  25 

 

126.  Taunaha whenua (naming) of landmarks is the initial assertion of mana 

on the land and the pūrākau (story) associated with such events 

validates the claim.  

 30 

127.  When Māui fished up Te Ika a Māui (the North Island) he asserted his 

mana over the land.  
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128.  When Kupe made landfall his wife, Hine-te-aparangi, exclaimed “he ao, 

he ao, he Aotearoa”. This was Kupe’s assertion of his mana over the Ika 

a Māui.  

 

129.  When the waka arrived in Aotearoa, the ariki and senior rangatira went 5 

about claiming land through the tikanga process, Taunaha. Te 

Kaokaoroa a Toroa or Te Kaokaoroa situated to the west of Matatā was 

named “The Long Armpit of Toroa”. Toroa being the ariki of the Mataatua 

waka. Whakatāne was named after the men on board the Mataatua 

waka disembarked and went to “Taunaha whenua”. The tides changed 10 

and the Mataatua waka got into trouble and would have been smashed 

up on the rocks. With no men on board, Muriwai stood up and performed 

a karakia; “Kia tū ake Whakatāne au i ahau”. Exclaiming let me make 

myself a man; kia whakatāne. Hence the name.  

 15 

130.  Taunaha whenua is an example of imbuing the mauri in the whenua by 

the naming the land and imposing mana on the land.  

 

131.  It is my clear understanding that a majority of the Māori place names in 

central Auckland derive from Tainui korero.  20 

 

132.  Pouwhenua is another process of claiming mana over a place. 

Pouwhenua is a long staff – its meaning is to put a stake in the land or 

stake a claim to the land. Māori used Pouwhenua to mark territorial 

boundaries or places of significance. The tikanga of Taunaha Whenua 25 

is a form of Pouwhenua. References made to maunga as tīpuna 

ancestors, as are rivers, lakes and other places of significance. The 

proverbial saying; “He pouwhenua, he poutangata”, (a prominent 

landmark, is an ancestor of prestige, mana).  

 30 

133.  Whenua Tīpuna is the tikanga where one inherits ancestral land. This 

can happen through Whakapapa, Tūrangawaewae. The tikanga of 

whakapapa, this occurs through whakapapa genealogy to a common 

tipuna. This process enables one’s birthright to claim mana whenua. 
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Tūrangawaewae means a place to stand or a place to call home. One 

cannot claim Tūrangawaewae if you do not have a whakapapa to a 

particular place. Tūrangawaewae allows a person to stand and speak. 

One cannot have speaking rights without whakapapa.  

 5 

Whenua Tuku  

 

134.  Land was sometimes gifted and would be classified as tuku. Sometimes 

military allies were rewarded for their services by a gift of land28.  

 10 

135.  An example is Ngāti Pūkenga, renowned as warriors, they were called 

upon often by other iwi to assist in battle. Hence, they were gifted land 

at Manaia, Hauraki by Ngāti Maru and land at Ngāpeke, Tauranga 

Moana by Ngāti He. Ngāti Porou ki Harataunga in Hauraki were gifted 

land by Paora Te Putu of Ngāti Tamaterā for assisting them in battle 15 

against Ngā Puhi.  

 

136.  The Tarawera eruption 1886, where the Tūhourangi were a displaced 

people. Iwi from throughout the land gifted them treks of land for 

Tūhourangi to settle. This gifting of land was through whakapapa links 20 

and through pure aroha to the iwi of Tūhourangi.  

 

Pakanga 

  

137.  Land was also won and lost through war; an example of this is Te 25 

Rauparaha with Ngāti Toa and Raukawa ki te Tonga where Te 

Rauparaha was expelled from Kāwhia by Waikato. He and his people/s had no 

place to go. He had no other option but to take whenua by force. He 

decided to head south and raupatu the south western lands of Te Ika a 

Māui where he and his people eventually settled and remain today.  30 

 

Ahi Kā and Continual Occupation  
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138.  Ahikāroa is the long burning fires. Fires symbolise occupation. At the 

marae, the fires burn although the fires are gas or electricity and now 

solar, this is still a representation of occupation. My homestead in Ōpōtiki 

is named Ōkoura. It is situated in the Ōtara Valley. Ōtara is short for 

Ōtarawa (the place of Tarawa). Tarawa is a tipuna of Te Whakatōhea, 5 

who is synonomous with the naming of Ōpōtiki. It was his two pōtiki 

tāhanahana (pet fish) that guided him from Hawaiki to Paerātā, Ōpōtiki. 

Hence the name of the present township is named after a pool where 

Tarawa placed his pōtiki; Ōpōtiki Mai Tawhiti. This pool is near the mouth 

of the river Pākihikura. Although where this pool is, is situated abutting a 10 

farm owned by a Pākehā. Te Whakatōhea still have mana moana over 

that puna tapu (sacred pool).  

 

139.  An ancient pā site on an adjoining farm is named Tawhiti-rahi or Tawhiti-

nui. That pā site was once occupied by Ngāi Te Rangi during the time of 15 

the “Heke a Te Rangihouhiri”29. This whenua was a whenua tuku (gifted 

to Te Rangihouhiri) by Te Whakatōhea. Although that whenua is in the 

rohe whenua (boundary) of Ngai Tama a hapū of Te Whakatōhea. Te 

Whakatōhea today still recognise Tawhiti-rahi being occupied by Ngāi 

Te Rangi. Ngāi Te Rangi regularly make pilgrimages to Tawhiti-rahi pā. 20 

This land that I am speaking about was taken through raupatu, 

confiscation. However, Te Whakatōhea still claim mana whenua and 

mana moana over the whole area of Te Whakatōhea.  

 

140.  Hakūrānui is another ancient Ngāi Te Rangi pā in Tōrere on my uncle 25 

Bill Maxwell’s farm. Bill Maxwell whenua tuku, gifted the land back to 

Ngāi Te Rangi in the 1990s. Ngāi Te Rangi placed a Lockwood house 

on Hakūrānui. Hakūrānui meaning; hakū to cry; rā the day, nui great. 

The day of great sadness in rememberance of the day that Ngāi Rangi 

left Tōrere.  30 

 

141.  Taniwhā in an area gives an iwi mana moana. Te Ahiaua is the name of 

the estuary of the Waiotahe river in Ōpōtiki. The land on both sides on 

the estuary is Council land and the surrounding lands are whenua 
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raupatu (confiscated lands). The name of the taniwha at Te Ahiaua is 

Pārewarewa. Te Ūpokorehe and Ngāti Patumoana of Te Whakatōhea 

exercise mana moana over Te Ahiaua.  

 

142.  There are a number of ancient pā sites that are dotted along the Ōpōtiki 5 

takutai moana (coastline). The most ancient and renowned is Onekawa 

which is said to be one, if not the first, pā site in Aotearoa. Once again, 

it is confiscated land the mana whenua is known as Te Hapuoneone, Te 

Ūpokorehe.  

 10 

143.  There are many pā sites like this where hapū still claim mana whenua 

and mana moana over their areas and this mana is recognised by local 

and regional Councils who are required to consult with the hapū if any 

developments are proposed for the areas where these significant sites 

are located.  15 

 

144.  Although iwi do not have continued access to sites of significance, 

whether whenua or takutai moana; iwi still hold mana over these areas 

through whakapapa; through whanaungatanga; and through histories.  

 20 

Urupā and Waahi Tapu  

 

145.  Having urupā and wāhi tapu is sufficient in tikanga terms to have ongoing 

use and occupation of an area. Whether a hapū are still burying whānau 

members there or not, that group of people still exercises mana over that 25 

area. An example in Te Whakatōhea, although most of the tribal land 

was confiscated. Right in the middle of the confiscated land is an ancient 

pā site known as Ōtūtaopuku, which is situated on the sand dunes30. 

The pā was a frontline fighting pā to defend the rich coastal; and river; 

and inland food stocks and more important its inhabitants Te 30 

Whakatōhea. Hence the proverbial saying: “Ōtūtaopuku ki roto, 

Ōtūtaopuku ki waho, Ōtūtaopuku ki runga, Ōtūtaopuku ki raro”, 

(Ōtūtaopuku inside, Ōtūtaopuku outside, Ōtūtaopuku above, 

Ōtūtaopuku below). Ōtūtaopuku is now an urupā that belongs to my 
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hapū, Ngāti Ngahere. Although my marae and hapū are located 4 

kilometres from Ōtūtaopuku, the hapū continue to hold mana over the 

urupā. At present, due to the development of the Ōpōtiki Harbour, Ngāti 

Ngāhere and the Ōpōtiki District Council are in negotiations over the 

adjoining lands to build a new road for the Provincial Growth Fund 5 

Harbour Development Project.  

 

Rāhui  

 

146.  Rāhui is a tapu or a restriction that is placed on the land, sea or bush. 10 

There are different reasons why a rāhui is placed or used. A rāhui can 

be placed on the land or sea for conservation purposes to protect a food 

resource, to allow a food source to replenish or to allow trees in a forest 

to grow for house building purposes.  

 15 

(a) In Ōpōtiki, Te Whakatōhea, a rāhui was placed by Irākewa the 

ariki of the Pākihikura waka that landed at the confluence of the 

Ōtara and Tamatea (Waioweka) awa which is known by the name 

Pākihikura. Irākewa is the father of Toroa, the ariki of Mataatua 

waka, and Muriwai the ariki tapairū and sister of Toroa. In the 20 

hinterland is a forest area, also known as Pākihikura, named after 

the waka. It is said Irākewa placed a rāhui on both the foreshore 

and the forest. This rāhui was known as “Pākihikura ki uta, 

Pākihikura ki tai”, meaning Pākihikura inland and Pākihikura at 

sea. This rāhui claimed the mana of that area for Irākewa and the 25 

the people of the waka Pākihikura;  

 

(b) In Te Whānau-ā-Apanui at the Mōtu river mouth, a rāhui is 

placed annually on the river by my two hapū – Te Whānau a 

Hikarukutai of Maraenui on the western bank and Te Whānau a 30 

Tūtāwake on the eastern bank of the river. The rāhui is put in 

place to conserve the kahawai fish stock. The rāhui is put in place 

for six months from June 1 through to November 1. This rāhui 

coincides with the Huamata and the Pure, the planting and 
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harvesting tikanga of the Haahi Ringatū. This rāhui is still 

enforced today;  

 

(c) A rāhui is also enforced at the river mouth every Satuday which 

is the Haapati (Sabbath) of the Haahi Ringatū. No work or pastime 5 

is permissable during the Haapati which is from dusk on the 

Friday evening through to dusk on the Saturday evening. This 

rāhui is also in remeberance of the 16 school children from 

Maraenui that drowned in the year 1900 when their boat capsized 

in a flood as they crossed the river to attend school at Ōmaio, 10 

some five miles away. This rāhui is still enforced today and 

adhered to by the general public;  

 

(d) The biggest rāhui that I know of, is the rāhui that was placed 

by my ancestoress Muriwai of the Te Whakatōhea iwi and the 15 

Mataatua waka. The rāhui may embrace an extensive area, as in 

the case of the rāhui established on the authority of Muriwai 

(famous sister of Toroa, captain of the Mataatua waka) when her 

twin sons drowned near Tauranga; a tāhui that prohited the taking 

of seafood was placed on the coast from Ngā Kuri a Wharei (Cape 20 

Colville) to Tikirau (near Te Kaha)31.  

 

147.  The four examples provided here were imposed through the exercise of 

mana whenua and mana moana. Whether the rāhui was imposed by an 

individual or the collective, it was imposed for the benefit of the collective 25 

and are enforced by the collective:  

 

(a) Irākewa imposed Pākihikura ki uta, Pākihikura ki tai as a rohe 

whenua for the people of the Pākihura waka;  

 30 

(b) The two rāhui placed on the Mōtu awa by Te Whānau a 

Hikarukutai of Maraenui and Te Whānau a Tūtawake is a shared 

interest on the awa;  
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(c) The extensive rāhui placed by Muriwai is now the rohe of 

Mataatua waka. She being the wahine tapu of the Mataatua waka 

Ariki Tapairū (Chieftainess) she had the mana to place such a 

large area of coastline under the tapu of rāhui, hence setting the 

rohe for the greater Mataatua confederation of tribes; ”Mai i Ngā 5 

Kuri a Whārei ki Tihirau” which is referred to as “Te tapu o 

Muriwai”.  

 

Shared Mana Whenua  

 10 

148.  There can be shared mana in whenua and the moana. I provide the 

following examples:  

 

(a) Kaumātua Danie Poihipi (2020) talked about going kererū 

shooting on the tauranga manu at Rīwaru between Ngāi Tai and 15 

Te Whānau-ā-Apanui. He said when it was kererū season and 

upon arrival at Rīwaru there would be five ahi. The ahi is a tohu 

of mana whenua, a sign of occupation ahikāroa. He said Ngāi Tai 

would be there and Te Whānau-ā-Apanui whānau from Maraenui 

and Whitianga; the Delamere whānau; the Koopu whānau; the 20 

Poihipi whānau; the Takiari whānau; and the Rogers whānau from 

Ngā Tai. He said after three days shooting the ahi would get 

closer and closer until the ahi became one ahi. Danie Poihipi goes 

on to say that, each whānau would discuss how each other got 

on, how many kererū each ahi had managed to get. If they 25 

decided they did not have enough they would go to the other side 

to Pukemauri to another pua manu birding ground. One whānau 

might declare that they had enough, for example, they may have 

thirteen kererū. The collective would say this is the ture (the law) 

that they will go to Pukemauri as one. After the campaign, each 30 

whānau could return home with up to 40 kererū each, which each 

whānau would deliver manu to the whānau that didn’t go on the 

birding expedition.  
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(b) I have spoken about the shared interest in the Ōhiwa Harbour 

with Te Whakatōhea, Ngāti Awa and Te Whānau a Rūtaia. 

However, when rāhui is placed on the Ōhiwa in most instances 

that is carried out by Te Ūpokorehe the hapū of Te Whakatōhea 

of the western extremity of the Te Whakatōhea border. Why? Te 5 

Ūpokorehe have the only marae and people living in traditional pā 

on the Ōhiwa Harbour. This does not however, displace in any 

way the other iwi/hapū that have interests in Ohiwa and their 

mana does not derive from Te Upokorehe.  

 10 

(c) At Whakaari in days of old Te Whakatōhea, Ngāti Awa and Te 

Whānau-ā-Apanui shared mana on Whakaari. Te Whānau-ā-

Apanui the eastern side, Te Whakatōhea the middle and Ngāti 

Awa the western side. Each iwi would travel by boat to Whakaari 

to harvest the tītī (mutton-bird). My father went on the last Te 15 

Whakatōhea excursion to harvest tītī. He told me he went as a 

young man with his uncles, Ben Gage and others. They went on 

the Āiō this boat belonged to the Mokomoko whānau. He said that 

the men would throw hooks up to the crest of Whakaari, climb to 

the summit by rope, and harvest the tītī. However, he said upon 20 

the Te Whakatōhea return the Āiō capsized and a Mokomoko 

whānau member drowned.  

 
Responses to Ngāti Whātua Ōrākei Evidence  

 25 

149.  I have read all of the evidence filed by Ngāti Whātua Ōrākei and wish to 

specifically respond to the following statements of evidence:  

 

(a) Statement of Evidence of Charles Tawhiao;  

(b) Statement of Evidence of Paul Meredith; and  30 

(c) Statement of Evidence of Tamati Kruger.  

 

150.  I begin by addressing the appropriateness in tikanga terms for tikanga 

experts that do not whakapapa to the Tāmaki area making 
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determinations or providing opinions on who has and has not got mana 

whenua; how can they understand or know the politics of Tāmaki? How 

can they make an expert opinion on whenua that technically wipes out 

the mana of my iwi, Ngāi Tai ki Tāmaki, that have always been in Tāmaki 

and that have held mana over the area and have held a shared mana 5 

over Tāmaki. The Confiscated has become the Confiscator. Is this 

tikanga Māori?  

 

151.  I note that Mr Tawhiao states at paragraph 65 of his Statement of 

Evidence the following32:  10 

 

This same mistake by the Crown has been made in respect of Ngāti 

Whātua Ōrākei and the property redress offered by the Crown within the 

territory that has long been known as Ngāti Whātua mana whenua. It is 

another example of the Crown treating all claim interests in an area as 15 

equal to those of mana whenua.  

 

152.  Tamati Kruger provides a view on the Ngāti Whātua Ōrākei interests 

from paragraph 133 to 175 of the Statement of Evidence.  

 20 

153. Although I do not dispute the ability of an expert witness to provide an 

opinion on the issue of Ngāti Whātua Ōrākei’s mana whenua, I do wish 

to note that from a tikanga perspective, it is not appropriate for someone 

who does not whakapapa to the area, and does not have the intimate 

knowledge of the other interests in mana whenua groups it may also 25 

claim/have an interest to make conclusions, particularly as they relate to 

an exclusive right or interest. Although I accept that part of the mana 

whenua determination is recognition by other groups, what must be 

considered is that by confirming one group having the mana whenua, 

may not well have taken into account the intrinsic connections, 30 

whakapapa or otherwise, of other groups, including the likes of Ngāi Tai 

ki Tāmaki.  
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154.  What these experts have forgotten in my opinion is whanaungatanga 

and whakapapa. We and Ngāti Whātua Ōrākei and all iwi of Tāmaki, Te 

Kawerau ā Maki, Te Waiōhua are bound by whakapapa and we share 

an interest that binds us together that is the pepehā that is as old as the 

occupation of Ngāi Tai ki Tāmaki in Tāmaki-Makaurau itself; “Tāmaki 5 

Herenga Waka”.  

 

155.  Notions of exclusivity, mana held by one group only, others do not 

belong, are contrary to tikanga in my opinion. Mana is gained by showing 

and exercising manaakitanga. Effectively saying that one group has the 10 

exclusive mana is not a Māori thing to say or do.  

 

156.  The direct issue of whether there can be more than one mana whenua 

within any given area; yes because our whakapapa to Tāmaki says so. 

The Ngāi Tai names on the whenua still remain this is the tikanga Tapa 15 

Whenua. A name on the land is a Pou Whenua, a claim to the land.  

 

157.  My 93 year old uncle, Mr Bill Maxwell, of Tōrere told me that Ngāi Tai ki 

Tāmaki were never conquered. We were never attacked by Ngā Puhi 

because of our whakapapa and as he called it a “contract”. That Reitū 20 

and Reipae were in fact Ngāi Tai. Ngāi Tai were not attacked by Ngāti 

Maru and that we have always belonged and lived at Tāmaki. Ngāi Tai 

never left our lands. We were returned and resettled on the land by King 

Pōtatau Te Wherowhero.  

 25 

158.  In this context my uncle Bill Maxwell also used the term “Kōkohu” with 

regard to being settled on the land.  

 

159.  My great, great, great, great grandfather Tara Te Irirangi shared a 

strong relationship with Governor George Grey on April 18, 1851 Tara 30 

Te Irirangi gifted a mere pounamu to the governor as a tatau pounamu, 

a peace treaty after 300 Ngāti Paoa, Ngāti Whanaunga and Ngāi Tai 

landed on Waipapa Beach to exact utu for an insult the was incurred by 

a Ngati Paoa rangatira, Te Hoera when he was struck on the head by 
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the baton of a policeman. The mere pounamu is part of the Grey 

collection the in Auckland War Memorial Museum.  

 

160.  Ngāi Tai ki Tāmaki have maintained Te Ahi Kaaroa forever and will do 

so.  5 

 

161.  The Tainui waka pepehā is “Tāmaki ki Raro Mōkau ki Runga.” How can 

it be if there is not a shared interest?  

 

162.  Our Ngāi Tai ki Tāmaki whakapapa to Kīng Tūhei Pōtatau Te 10 

Wherowhero VII protects our interests to Tāmaki as well. The sister of 

my tipuna, Te Raukohekohe, is Te Kawenga who both married Te 

Whatatau (Te Whakatao).  

 

Te Kawenga (Makiwhara Whakapapa Book)  15 

 

Takahia  

I  

Te Mahia  

I  20 

Tiatia  

I  

Tōmairangi  

I  

Hera 1 = Manuhiri  25 

I  

Hera 2 = King Tāwhiao  

I  

King Mahuta  

I  30 

Kinga Te Rata  

I  

King Koroki  

I  
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Te Arikinui Te Atairangikaahu  

I  

King Tūheitria Pōtatau Te Wherowhero VII  

 

163.  Our whakapapa and the names are an assertion of Ngāi Tai ki Tāmaki 5 

mana on the whenua and moana. Te Ao Tāmaki a rangatira of my 

people. The eldest son of my great-great grandfather, Paateriki 

Makiwhara, to Pirihira of Taranaki is Tāmaki Makiwhara. His uri live in 

Waitara, they are the Makiwhara, the Tūtā whānau:  

 10 

(a) The present name of my iwi, Ngāi Tai ki Tāmaki, is also mana over 

Tāmaki;  

(b) My assessment of the Ngāi Tai ki Tāmaki mana whenua interests 

and rights within the Ngāti Whātua Ōrākei claim area.  

 15 

Conclusion  

 

164.  I am somewhat disappointed that our people are before the High Court 

seeking to determine mana whenua. That is not, in my view, a proper 

exercise of mana and is not tika.  20 

 

165.  This case feels like the Native Land Court process all over again, 

whereby there will be winners and losers. History has told us, we all 

become losers. This is not tika.  

 25 

166.  Yes we must protect our rights when they are being compromised by the 

Crown, but we must not do this at the expense of acknowledging the 

layers of whakapapa and interests in land that we all share in Tāmaki 

Makaurau.  

 30 

167.  In my opinion, Ngāti Whātua Ōrākei are not the exclusive or predominant 

hapū identity in the entire area covered by their claim. There are many 

groups with interests that are held in accordance with the tikanga 

principles that I have outlined in my evidence. This includes Ngāti 
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Whātua Ōrākei, but also includes Ngāi Tai ki Tāmaki and other Tainui 

based tribes.  

EXAMINATION CONTINUES:  MR WARREN 

A. Thank you, your Honour. 

Q. Tēnā koe, Dr Maxwell.  I’m just going to ask the registrar to assist you in 5 

signing your statement.  If you could just go to paragraph 18 of your 

summary please, and this is on page 5, there was a typo there, I think the 

word you said was “tipuna”.  If you could just correct that and initial it 

please and then sign the summary and date it, as well as signing your 

main brief and dating that as well. 10 

MR WARREN ADDRESSES THE COURT (11:13:02) 

CROSS-EXAMINATION:  MR WARD – NIL 

CROSS-EXAMINATION:  MR MAJUREY 

Q. Tēnā koe te tohunga. 

A. Tēnā koe. 15 

Q. You say at para 6 of your summary part way through the paragraph: 

“Tikana Māori was an essential part of the traditional Māori normative 

system.”  Do you recall that?  It’s about half way through the paragraph. 

A. What’s your question, sorry? 

Q. Yes, I just wanted to give you the reference.  So the question is, when our 20 

tupuna came here from Hawaiki, what was the normative systems they 

brought with them? 

A. They would have brought the stories, they would have brought the 

pūrākau and the pūrākau – the creation stories and the pūrākau that 

determined or underpin tikanga. 25 

Q. And so having come here, what changed?  How did tikanga develop, how 

did it evolve? 

A. Are you talking when they initially arrived or when – after they arrived and 

over time? 
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Q. Let’s start when they arrived.  What were the influences on the 

development and the evolution of tikanga? 

A. Well, we must understand there were people already here. 

Q. Kōrero mai? 

A. So there were people already here, Te Tini o Toi, Marangaranga, Te 5 

Panenehu.  According to my traditions we also descended Te Tini a Māui 

were here, Māui fished up Te Ika-a-Māui.  And our Tairāwhiti, our 

traditions say that Nuku-tai-memeha is on top of Hikurangi.  And other iwi 

have their own traditions and say Te Waipounamu, the South Island, is 

Te Waka a Māui.  No matter what the variations, Māui had a waka.  So 10 

we were already here so there were already traditions here and no doubt 

tikanga in play.  We descended from the gods, my iwi Tūhoe we descend 

from Hinepūkohurangi who married Te Maunga and come out Pōtiki, who 

descended to Tūhoe Pōtiki.  So traditions, tikanga, are flexible.  So when 

our people arrived here on their waka, a tikanga in place was taunaha 15 

whenua.  So they would name particular sites of significance after 

themselves or could be like we had the ihu o Tamatekapua at Maketū, te 

kūmara ai o Tamatekapua, we have Te Rangitoto ai te ihu a 

Tamatekapua,  taunaha whenua claiming mana, just as Cook did when 

he landed here, or Abel Tasman and he named it New Zealand.  It’s not 20 

a tradition that’s unique to Māori.  It’s a tradition and a practice that 

practised no doubt by using Abel Tasman’s example by all peoples.  So 

tikanga is I say flexible because you have to – it, you know, just the fact 

that we’re sitting in clothes. 

Q. Probably thankfully in my case.   25 

A. It’s a flexible thing, and it has to adapt with the time. 

Q. And so if we’re talking about those original peoples, those waka peoples, 

did they change the landscape or did the landscape change them? 

A. It would have been a bit of both.  Because there were some things in 

Hawaiki that were – they had names for them when they got here, they 30 

didn’t have the same things here.  So they had kava in the Islands and 

we didn’t have kava but they named it kawakawa.  What I know, and this 

is from my learned friend the Emeritus Professor Ray Harlow which is – 

he said, he’s a linguistic and so studies the change of the language from 
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Proto-Austronesian down to Māori and, you know, there were – he said 

that in Hawaiki or in the Islands the name for the mosquito was namu but 

when they got here there was no mosquito so they named the sand fly 

namu.  And so we had a problem with that because in our orokohanga 

stories, the creation stories, when Tane and Whiro-te-tipua, when Io sent 5 

down Ngā Pou-tiri-ao, those were the, well let’s say angels that could go 

between all the heavens because you have Apa-Marei-kura that were 

only, they could only stay on one heaven, they couldn’t go up and down, 

but you had Pou-tiri-ao that could go up and down to all the heavens 

because they were the messenger for Io.  So, you know, when they came 10 

down and said: “māwe he tiki mai ngā kete o te wānanga”, 

who will ascend the heaven to attain the kits of knowledge, and they had 

a wānanga and then Tane said: “māku.”  Tāne said: “I shall”, because in 

all his tuākana, his older siblings and his tāina said they agreed because 

he was the one that separated Rangi and Papa.  But in that story when 15 

they were going up, Tāne and Whiro-te-tipua, Whiro sent his namu, he 

sent his namu and the kārearea after Tāne, and the namu, namu has 

always been in our stories but according to this linguistic who said there 

were none when we came here but namu has always been in our stories, 

the namu.  So we argued with this linguistic about no, no, no, no.  Namu 20 

has always been in our stories because Whiro sent him after Tāne that 

took the aria, the aria being the wairua of Tāne.  So every time we are 

bitten by a namu, in our creation stories it’s still the fight between Whiro-

te-tipua and Tāne, that Whiro-te-tipua is still taking a part of Tāne each 

time we get bitten.  So use insect repellent.  25 

Q. So if we keep with that theme, the original peoples, the waka peoples, 

they come to Aotearoa and they move around these landscapes that you 

say had an influence on – 

A. Yes.  So the landscape obviously, as I gave an example, kava, kavakava 

and kawakawa.  My old people said that, you know, we are to learn how 30 

to build houses because in the Islands it was hot and when we moved 

here it was cold so we had to learn to build the houses that were told in 

the stories of the gods because each god had their own houses.  

Tangaroa lived in Hineteamanu.  All gods had their own types of houses.  



2704 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

So we had to take those models and create houses, houses that were 

closed off, houses that are closed off – sorry, I’m very handly – houses 

that were closed off and sealed off because of the weather.  So the land 

changed that culture of having open houses.  Whare tīhokahoka, 

temporary housing, or whare, shelters.  So that’s an example of how the 5 

land changed the culture.  But we still brought the traditions of taunaha 

whenua so getting off and naming place names, naming place names 

after leading chiefs, naming place names after events.   

Q. So if we fast-forward over the centuries, there’s been the hekenga around 

different parts of the motu..  Some of our peoples go to the interiors, 10 

volcanic plateau, Taupo, country of Tūhoe, to the coastal areas. Do those 

landscapes change those peoples in terms – 

A. Of course.  If you look at Te Arawa and Tūwharetoa and places that have 

the geothermal activity, their cooking practices.  Of course the way they 

dress because those hinterlands are cold.  The people that live in the 15 

coast, I don’t know if it changed that much in terms of – because we lived 

on islands and coast people.  But the way we dress, this land definitely 

changed the way we dressed.  Warm cloaks, because you wouldn’t wear 

a cloak in, you know, I’ve been on haka trips overseas to Nouméa and 

the Māori show up with all these cloaks and the rest of the indigenous 20 

people are barely dressed.  Well, guess who’s sweating?  The Māoris 

because we’ve got all these korowais on and Timoti Karetu is going, hey, 

hey, tiakina o koutou korowai, you know, be careful with the korowai 

because korowais are precious but they end up stained because we’re 

dripping with sweat, look at our bodies.  But, you know, so that’s an 25 

example I’m trying to say that it changed the way we behave.  But we also 

brought practices that – from the homeland and our stories from the 

homeland that underpin the tikanga that we adapted and adopted.  So we 

have the pēngāwerewere and the spider and the whare tukutuku and 

those are the stories of our weaving, so we always knew about weaving.  30 

The story of Maui catching the rā so we always knew how to make a rope, 

a style of weaving.  So we do have our creation stories that underpin our 

tikanga. 
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Q. So is it any surprise then that the traditions that hail from the likes of the 

country of Tūhoe, Tauranga Moana and Tikitiki are different to Tāmaki 

Makaurau? 

A. Well our kawa is.  And kawa, you have kawa and you have tikanga.  And 

tikanga determines the right way or the correct way of exercising your 5 

kawa.  But the kawa never changes.  The kawa never changes, the kawa 

is always maintained.  So within the iwi that you have just talked about, 

Tūhoe, Wanau-ā-Apanui, Ngāti Porou, we have pāekeeke in terms of the 

rituals of contact.  So we speak first and then the manuhiri speak.  That 

never changes.  We have Ngāi Tai ki Torere, they live within te rohe o 10 

Mataatua.  They live within the boundary of Mataatua but maintain Tainui 

whakapapa.  But the kawa remains te kawa a Toi Kairākau, te kawa o 

Mataatua.  They practise Pāeke.  Why?  Tikanga determines the right 

way of doing, so Tainui, Ngāi Tai Tainui living within Mataatua waka and 

Te Tai Rawhiti in our kawa, it’s underpinned by the aroha and respect to 15 

the people. 

Q. And speaking – 

A. And so Tāmaki here, they have a different kawa.  They have a kawa of 

tauutuutu, Tainui and that kawa is maintained on the maraes of Tainui, 

tauutuutu.  So that’s an example of how we do things differently.  We have 20 

different kupu of course.  Ngāi Tai ki Tāmaki say, mohi for ika and the 

songs in Ngai Tai ki Torere say mohi for ika but we say ika. Tūhoe 

because of – they say tanata and we say tangata.  Kai Tahu say takata.  

We say whakarongo.  Nga iwi o Te Tai Tokerau, they say hakarongo. 

Then we go down to the West Coast they say wakarongo.  What 25 

determines that?  I believe it’s the landscape.  Yeah. 

MR MAJUREY ADDRESSES THE COURT (11:29:41)     

THE COURT ADDRESSES COUNSEL (11:29:46)  

COURT ADJOURNS: 11.30 AM 

      30 
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COURT RESUMES: 11.48 AM 

CROSS-EXAMINATION CONTINUES:  MR MAJUREY 

Q. Professor Maxwell, we had an exchange just before the break and you 

mentioned aroha and in your summary and this is at paragraph 14, I don’t 

think you need to go to it, you say there: “aroha is a sacred power that 5 

emanates from the gods”, and a bit further on at 14: “aroha must be a part 

of tikanga.”  There’s been a lot of discussion during this hearing by 

different people in terms of the temporal part of tikanga, the temporal 

world and all its manifestations.  You’re talking here about the spiritual 

dimension, what’s the relationship between the spiritual dimension and 10 

tikanga?  And I’m talking in Te Ao Māori? 

A. Well as I said, and I don’t know if I’m going to answer you correctly or not, 

our tikanga underpinned by our creation stories and if you’re saying that 

there’s been lots of kōrero about that, that’s still Te Ao Wairua to me, as 

I understand it ‘cos you can’t separate those, the gods and our creation 15 

stories that are part of us.  And so, how it’s appl – how the spiritual side 

applies to us, to tikanga, as I see it, well of course it’s about wellbeing.  

So you have to – tikanga means to do things right and if you don’t do 

things right or you don’t perform in a right manner or the correct manner, 

that would weigh on you.  Well, it would weigh on me and why, because 20 

it’s a transgression of that tikanga.  It’s a transgression of that tikanga in 

how you should perform something or do something or behave.  So for 

me to – if I do something wrong, it’s always weighs, it weighs heavy on 

me.  So I try and do things in the correct manner because that’s the way 

that has been exemplified in our creation stories and by our tīpuna and 25 

by the gods, or God,  

Ihowa te Atua o ngā Mano.   

So I suppose that’s like, you know, in Christianity it’s sinning, it’s a sin to 

lie, it’s a sin to commit adultery, it’s all about tikanga.  So for me, I’m a 

tohunga.  I’ve been a tohunga since I was 18 years old and I was raised 30 

by my old people, actually my childhood was stolen from me because – I 

don’t know why but I was taken under the wing of my old people, raised 

by my grandmother and my grandfather in the traditions of my people.  I 
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was locked in a room, they’d probably call Oranga Tamariki now, you 

know locked in a room with scripts that I had to memorise.  I’m at primary 

school, scripts that I have to memorise and then when I come out, I had 

to stand before the old people and recite stuff.  And if I got it wrong, here 

transgression of the tikanga or the learning or the teaching of that 5 

wananga, I had to go back in the room and get locked back up in there 

until I got it right, when I wanted to go outside and play with my cousins.  

I’ll come back from school and I’ll hide in the train ‘cos I’ll see my 

grandmother driving down the road in the car and I’ll see it and I’ll jump 

in the train and the car will go urrgh and I’d have to get out of the train, 10 

‘cos I’ve got to go home, I’ve got to go home and learn.  So I’ve trained 

my brain to remember stuff, I can’t remember like that now, our world and 

my brain is polluted by so many things.  But when I was young, I could 

remember things quickly.  I learnt to recite things going backwards.  I 

learnt a method or a tikanga.  Learn a line, say it 10 times and then do 15 

the next line 10 times and then go back up 10 times, 10 times and 

backwards 10 times, 10 times.  The quicker I learnt it the quicker I got 

outside to play and to be a kid.  Those were – and so I was made a 

tohunga at 18.  I used to feel sorry for my father, my father, my father, 

when his father died on the 25th of April 1976, I was nine years old but I’d 20 

already been in the school with my grandparents.  And then my 

grandfather died and I remember seeing my father standing in the 

wharenui because when we bury our dead, the night after you have to 

sleep in the wharenui  

kia hoki koe ki roto i te mahana o te  25 

tīpuna whare.  To be welcomed back in, the bereaved family to be 

welcomed back into the warm and the bosom of our ancestral house to 

the world of the living.  And I remember my father standing there crying 

‘cos it was expected of him to take over the role of his father, Te Wiremu 

Hoi Te Makewhara.  My father, Te Kahautu Pakeke Makewhara.  The first 30 

time my father had to do a whaikōrero to the old people was my father 

was the eldest and he was now the head of our family.  I’ve never 

experienced what my father experienced because I was trained, upon the 

death of my father I led my whānau.  But that was probably the foresight 
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of my elders.  I never went to kōhanga reo, our people that went to 

kōhanga reo, lucky people.  I never went to wharekura or kura kaupapa.  

I learnt the traditions in a university in a Māori way, at the feet of my old 

people.  People that saw Te Kooti, Te Kooti died in 1893.  These old 

people that were training me, they had seen him, they were 10 years old 5 

when he died.  They were born in the 1880s.  The histories they knew 

were the histories passed down from their old people.  We call it te taro 

mārō, te kai mārō.  The sacred knowledge, even though we’re saying 

“kai”, food, it’s retaining that sacred knowledge, te kai mārō, te taro mārō.  

I went through that school, I’m just sitting here crying for myself, never 10 

mind, but when you’re talking about that spiritual, that spiritual, that’s the 

spiritual to me.  It has lots and lots of filet or fibres or strands that tie me 

to them and that tie me to the stories, tie me to our traditions, our tikanga 

and make me behave in a way that I behave. 

Q. You emphasise the importance of wellbeing, what’s the relevance or the 15 

relationship between whanaungatanga and wellbeing? 

A. You know the kids a few years ago they used to say “happy happy joy 

joy”, I don’t know where that came from but they always used to say 

“happy happy joy joy”.  Well whanaungatanga is that.  It’s co-existing.  

You know we ate off the same plate, you know.  And we still eat off the 20 

same plate now, that’s whanaungatanga.  You make sure you look after, 

whanaungatanga is respect, whanaungatanga is love, whanaungatanga 

is spiritual.  Whanaungatanga is genealogy, is whakapapa.  

Whanaungatanga is who you are.  Whanaungatanga is your identity.  

Whanaungatanga is who you are interacting with or what you are 25 

interacting with, you know.  Whanaungatanga is me interacting with my 

wharenui, my whare tīpuna.  Yes it’s a house but it has a living soul, it has 

a mauri, interacting with us in this house here today.  Treating each other 

with respect, honouring each other’s skills and knowledge and being.  It’s 

whanaungatanga.  Whanaungatanga in that spiritual realm is making you 30 

feel good, happy, happy joy, joy I suppose, but it – you don’t want to treat 

someone, you treat as it says in the bible: “Treat thy neighbour as you –“ 

ah what is it?  “Love thy neighbour.”  Me aroha koe ki tou hoa tata ano ko 
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koe.  Treat and respect your neighbour as you would like to be treated 

yourself.  It goes backwards and forwards.  So… 

Q. And are you seeing whanaungatanga in this case, in this courtroom? 

A. Yes.  Whanaungatanga is a way of expressing yourself.  And I know this 

is a very, very, very, very – well it’s a very, very heavy kaupapa.  I feel 5 

heavy sitting here.  Because the outcome of this hearing has a huge 

impact on everybody.  And we’re all related.  My whakapapa yesterday 

was questioned, and I'm okay with that, yes I am Whakatōhea, but it was 

questioned and I'm okay with that and I'm still aroha to my, to everyone 

in here and all the iwi that are participating in this hearing.  Why?  Because 10 

of Whakapapa and whanaungatanga.  I belong here, I've always known I 

belong, I'm a Ngāi Tai ki Tāmaki, from when I was born.  You know I 

belong to all these iwi, some people will say I'm a mongrel, and I am a 

mongrel if I'm treated badly, I think we all are at times.  Why?  Because 

we expect to be treated how we treat others.  But my whakapapa goes to 15 

all these tribes, and you know when you get a dog everyone wants the 

purebred dog, everyone wants the Bull Staffy, they wanna know – even 

with our cows on our farm at home, our family farm, everyone knows 

where the cows come from because they’ve got all these tags and all the 

data’s in the computers, so we only want that type of cow, the cow that’s 20 

gonna give us the good milk fats, so we get a zero rating.  But I'm not one 

of those cows because I have many bulls and many cows that have 

created me.  My whakapapa.  I'm Ngāti Maniapoto, I’m Tūhoe, I’m Ngāti 

Awa, I’m Ngāti Porou, I’m Whakatōhea, I’m Ngāi Tai ki Torere and Ngāi 

Tai ki Tāmaki and I've been brought up to respect each of my iwi.  And 25 

I've been brought up to love each, all of my iwi.  Just last week at 

Wharehuia’s unveiling, we had the hākari, the hākari is the banquet in 

honour of Wharehuia Milroy after we unveiled his memorial headstone, 

and then a tūpāpaku or a deceased member of Tūhoe was brought onto 

the Mataatua marae at – in Rotorua.  Sir William Temara, Pou Temara, a 30 

former colleague of mine sat me down on the Tūhoe pae and said: “get 

up boy.”  And people were across the other side: “oh there’s a 

Whakatōhea.”  No that day I stood as Ngāti Rere.  On my rakuraku 

whakapapa, and I stood as, Ngāti Tāwhaki ki te Rangi on my Keepa 
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Tāwhiao whakapapa, why?  Pou acknowledged me as being Tūhoe and 

I am Tūhoe.  I'm a child of the mist.  So what was your question again?  

CROSS-EXAMINATION:  MS COATES 

Q. Tēnā koe e te tohunga.  Thank you for the evidence that you’ve given and 

the stories that you’ve shared with us today – 5 

A. Tēnā koe. 

Q. – it’s a pleasure listening to you actually.  I've got a couple of, a few 

specific questions, you talked with my learned friend Mr Majurey about 

there being people here prior to the arrival of the waka from Hawaiki, is 

that right? 10 

A. Yes. 

Q. And that was the case in Tāmaki wasn’t it? 

A. As I understand. 

Q. So my understanding and is it your understanding as well that the Ngā 

Oho people were here prior to the arrival of the Tainui and Te Arawa 15 

waka? 

A. I'm not here to talk about the first inhabitants of Tāmaki Makaurau. 

Q. Okay, ka pai.  

A. I believe and I'm sure that the experts from Tāmaki Makaurau, from Ngāti 

Whātua, from Tāmaki – as you would've heard from my cousin, 20 

Te Warena, the stories about who were the first people here and I'm not 

here to talk about that today but I did give examples about your iwi. 

Q. Kia ora. 

A. Ngāti Awa.  

Q. I respect that.  So you do give a number of, or you do give evidence about 25 

broad tikanga, tikanga Māori concepts don’t you, and I think at paragraph 

97 you talk about there being iwi variations of the core values and this is 

in your main evidence, not your summary. 

A. It’s all on the computer.  Is it on there?  

Q. Iwa tekau mā whitu.  30 

A. Yes. 

Q. So there you talk about there being iwi variations of the core values, I just 

wanted to check what you meant by that, did you meant there’s variation 
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in the core values themselves or variation in how they're applied, 

interpreted, et cetera in different contexts? 

A. How they applied yes. 

Q. So you look at tikanga as there being these big core values – 

A. Yes. 5 

Q. But region specific as to their application. 

A. Well it’s how, I think I gave personal examples of how I – exercise or, 

yeah how I exercise those core values.  But within a hapū, there are 

variations, and within the wider context of an iwi there are variations, but 

in terms of love, and aroha, the root of it is still there, no matter how, what 10 

the variation is, love’s still, the love – the principle of love that guides that 

tikanga is maintained, but it’s how you exhibit that love or how you 

practice that love, or how you offer that love may be see – may be done 

in different ways, and in terms of how you respect the whakapapa and 

what whakapapa means to you, but the tāhuhu or the, the main, the 15 

signpost, I'll use tāhuhu as the sign post in terms of whakapapa, remains.  

Yeah, but how that’s applied and how that’s practiced, that’s up to the 

individual. 

Q. And I note that you list mana as one of the core values that are common 

across Māori is that right? 20 

A. Yes well mana, mana has – different applications and also different, well 

has many faces, yeah, you know it’s – mana is also, to – uphold mana or 

to uplift someone’s mana, or to enhance someone’s mana, is also 

underpinned by the respect, aroha, or the love.  So I’m using aroha as 

respect and I’m using aroha as love and I’m using aroha in those contexts 25 

to uphold the mana.  It enhances my mana, it upholds my mana and it 

also upholds the mana of the person, the iwi or the object that I’m 

interacting with at the time. 

1210 

Q. And I note that you had an equation of aroha and mana there and is that 30 

because understanding how tikanga operates, all of these concepts are 

intimately interconnected, aren’t they? 

A. Yes, they’re innate, yeah they’re part of – they’re the whole, what would 

you call it, the combo. 
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Q. So to understand mana, you can’t just sort of pluck it out and define it in 

isolation, you understand mana in relation to whakapapa, 

whanaungatanga, tapu, noa, all of those concepts as well, would you 

agree with that? 

A. Yes. 5 

Q. And in your description of mana, you list or you talk about mana atua, 

mana tūpuna and mana tangata and I noted you didn’t talk much about 

mana whenua.  Is that because mana in respect of whenua is inherently 

connected to people? 

A. Yes. 10 

Q. You reject the idea of exclusivity and mana whenua being held by one 

group in your evidence, is that rejection specifically in relation to Tāmaki 

or rejection of exclusivity as a concept in general? 

A. Well let me put it, give an example.  My understanding of the Tāmaki area 

and what I know pertaining to me and Ngāi Tai ki Tāmaki, that we’ve 15 

always belonged here and we’ve been here for a long, long time.  And 

you know, the Marae o Taikehu, Maraetai, and Ngā Waka o Taikehu, me 

he kai taha kapi tai.  Ngā mokopuna toa o Taikehu but not just that, we 

have whakataukī, we have burial sites.  So, that’s my point I was making 

there but there are exclusive areas, there are exclusive areas.  Taupiri is 20 

Waikato but then we have Waikato River which starts at Tongariro and 

you have Tūwharetoa, then you come down and you have all the other 

iwi, Ngāti Tahu, Te Arawa, coming right down, Ngāti Koroki Kahukura and 

all the iwi that are on the river.  It’s not just Waikato they belong to, the 

Waikato River, but there are many iwi.  My marae Terere in Ōpōtiki is 25 

exclusively my, belongs exclusively to Te Whakatōhea.  The Otara River 

that flows past my marae is exclusively Te Whakatōhea. 

Q. So that’s –  

A. But – 

Q. Aroha mai. 30 

A. – we have Ōhiwa Harbour which is shared by Ngati Awa and is shared 

by Te Whakatōhea.  We have marae on the Ōhiwa Harbour which is, 

belongs to our hapū, Te Ūpokorehe and on the western side of the Ōhiwa 

Harbour is Ngāti Awa.  Then we have Whakaari, White Island.  Ngāti Awa, 
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Whakatōhea, Ngāi Tai and Te Whānau-ā-Apanui, we have shared mana 

on that, on Whakaari.  Ngāti Awa has their piece and we get, we all shared 

Whakaari and we go there and in the old times we’d go there and harvest 

muttonbirds.  The tikanga when we went was up to our old people but we 

all went there when the tikanga, the practice, was to harvest muttonbirds, 5 

tītī.  My father told me the story when he went, he went on the last 

expedition of the Whakatōhea on the boat called Te Aio, which was 

owned by the Whakatōhea, by the Mokomoko whānau and he told me 

the stories of them harvesting, the old men, he was a boy and he said 

they were throwing up the anchors to the top of Whakaari where the crater 10 

is and then the old men would pull themselves up on the ropes and get 

into the holes and harvest the muttonbirds.  But Whakatōhea came back 

and the Aio capsized and one of the Mokomoko family drowned and that 

was the last time Whakatōhea went out to harvest tītī, but that’s a story 

of a shared practice and a shared interest.  Then we have Taranaki 15 

Maunga and how many iwi are around that belong to Taranaki Maunga.  

Those are just some examples.   

Q. So you would reject the position that there can only be one iwi in one 

place that has one mana whenua? 

A. No.   20 

Q. Sorry, so you would accept – 

A. What are you saying? 

Q. I’ll re-ask that question, the double negative may have been confusing.  

So the Ngāti Whātua position that has been expressed by some is that 

there can only be one group with mana whenua in one place? 25 

A. The place being? 

Q. Well here they would say in the central isthmus but I think that’s the 

general proposition that’s being advanced.  Would you agree that there 

can on – you’ve given a number of examples of sharedness so you would 

reject that position, wouldn’t you? 30 

A. Yes.  In that context. 

Q. So like the Waikato River belonging to many – 

A. Yes. 

Q. – Tāmaki also belongs to many, doesn’t it? 
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A. Well I can only speak for what I know in terms of Ngāi Tai ki Tāmaki and 

to some extent Te Waiohua that we belong to, to that confederation.  But 

Ngāi Tai ki Tāmaki as I know it, yeah. 

Q. Has mana whenua in central Tāmaki? 

A. Yes. 5 

Q. You give a number of examples of rāhui being placed. 

A. Yes. 

Q. Do you have any examples where multiple groups have placed rāhui over 

similar areas or overlapping areas? 

A. Oh well there’s a fine example, I don’t know when it was, last year or the 10 

year before when Whakaari and all the tourists and one of our whanaunga 

from Whānau-ā-Apanui were killed on the island.  Ngāti Awa placed a 

rāhui on Whakaari and Te Whakatōhea followed suit and so did Te 

Whānau-ā-Apanui and Ngāi Tai and as far abroad as Tauranga Moana 

on the moana a Toi Te Huatahi  15 

the Bay of Plenty coast from Cape Runaway to Katikati and that was a, it 

was a show of respect for the people that had lost their lives and with 

regard to Ngāti Awa, Whakatōhea and Ngāi Tai and Whānau-ā-Apanui, 

well they died on our island. 

Q. And so that’s an example of how multiple mana in one place might 20 

manifest itself? 

1220 

A. Or co-exist or respect each other and respect what’s, the event.   

Q. You talk about ahi kā in your evidence. 

A. Mhm. 25 

Q. Can multiple groups have ahi kā in one place? 

A. Well it all depends on the context and the area you’re talking about. 

Q. So picking up on that comment, you would agree that context is vitally 

important in the application of tikanga principles? 

A. Yes, and the narratives. 30 

Q. So before you can apply those tikanga principles to a piece of land, you 

would need to know the particular iwi that are involved, the relationships 

that they have with the land, what their relationship is to each other? 

A. Well you have to belong. 
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Q. Do you think that those, that detail, that specific context is important when 

thinking about any piece of land and what rights and interests groups 

have over that? 

A. Yes.  I think, what’s your question? 

Q. It’s just relating to that context point. 5 

A. Yes. 

Q. And so here in these particular overlapping claim contexts, we’re talking 

about specific pieces of land being given back to iwi.  Is it important to 

know the specific piece of land, the iwi that are involved and the particular 

context and relationships they all have to that piece of land? 10 

A. I believe so. 

Q. To be able to apply tikanga to it, you would need to know the specific 

context, is that right? 

A. Well you have to have whakapapa.  You have to have whakapapa and to 

understand the contexts, because there’s many, and it all depends what 15 

time you’re talking about.  You know, are we talking about, talking about 

– what’s the time period and if we’re saying like now, well we must take 

into consideration all the narratives and all the contexts that have 

impacted on the tribes and that have impacted the tribes and have 

affected the lay of the land.   20 

Q. Because life today looks very different to what it did prior to 1840, doesn’t 

it? 

A. Well as I said, you know, we wouldn’t be dressed like this.  Yeah so the 

practices were different and the practices were different but tikangas may 

have – tikangas, you know, I get slapped at university if I say “tikangas”, 25 

adding an S to a Māori word.  The practice of tikanga may have changed 

but the tāhuhu I would say, the signpost or the root of that tikanga still 

remains, yeah. 

CROSS-EXAMINATION:  MR HODDER 

Q. Good afternoon Dr Maxwell. 30 

A. Tēnā koe. 

Q. Can I start with just filling in some gaps for my own understanding.  Firstly, 

my understanding from reading your main statement of evidence which 
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is what I’ll be referring to mostly, is you had a long association with the 

University of Waikato? 

A. Yes. 

Q. Did you earn your graduate degree there? 

A. Yes. 5 

Q. And what was that in? 

A. Māori. 

Q. Is that language and culture, to use English terms? 

A. Yes. 

Q. And I’ve understood that you spent your years through to the end of your 10 

secondary schooling around and at Terere in Ōpōtiki? 

A. Yes. 

Q. And that is, if I’ve understood that correctly, that is where your heart is? 

A. Well that’s where I was born and that’s where I was raised, yes, and – 

yes. 15 

Q. Have you lived in Tāmaki for any part of your life? 

A. No, I’ve had holidays. 

Q. In your evidence and you might – it’ll come up on the screen but I was 

just going to check at your paragraph 150.  That’s 203.01556 and it’s page 

1585.  And you start off by talking in your paragraph 150 about the Tāmaki 20 

area and then in the same sentence you talk about the politics of Tāmaki.  

Can you help me with what you mean by the Tāmaki area? 

A. Tāmaki. 

Q. That’s the question. 

A. Yeah, Tāmaki, that’s my answer. 25 

Q. Right well that’s not quite sufficient to stop me asking questions about 

that, so what parts of Tāmaki do you include?  Are we talking about 

Maraetai? 

A. Yes. 

Q. Are we talking about the Kaipara? 30 

A. Well I don’t know about Kaipara. 

Q. Waitakeres? 

A. Central Auckland. 

Q. Well the question was Waitakeres? 
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A. As I say, I don’t, I’m not, I can’t speak about Waitakere, yeah. 

Q. So do I understand that to mean that – 

A. I can only talk about – sorry sir, about things that I have been told or 

taught and there was no reference to the Waitakere. 

Q. So do I understand that when you use the words “the Tāmaki area” here 5 

in your paragraph 150, you’re talking about an area that includes Central 

Auckland which is where we are and where the, you’re probably familiar 

with the 2006 RFR area? 

A. No I’m not. 

Q. You’re not – 10 

A. I’ve seen – the first I heard about it was at the tikanga experts hui and I’ve 

looked at the map, yeah.  I’m not that familiar with it but I just talk from 

stories that I know. 

Q. Right. 

A. Yeah. 15 

Q. And so the stories that you know about Tāmaki are not specific as to 

particular places or a particular area, they talk about Tāmaki as a broad 

region or area? 

A. Perhaps. 

Q. Sorry, perhaps? 20 

A. No well you’re saying when they talk about Tāmaki as a specific area, I’m 

saying well perhaps.  You know, I know about my tīpuna  

Tara Te Irirangi landing at Waipapa on his canoe with his ope taua 

because of a policeman had donged one of his people and his Hauraki 

relations on the head and they landed down there to exact utu. 25 

Q. And there was a confrontation, this is the 1850s? 

A. As I understand it, yes. 

Q. Or there was a potential confrontation? 

A. Yes.  And there was an exchange of gifts to stop that potential killing.  As 

I understand it, so – and the relationship between Governor Grey and my 30 

ancestor Tara Te Irirangi.  So, that’s the kōrero that I know.  So if we’re 

going to go into specific places and I’m not in a position to answer those, 

yeah. 
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Q. Well I’ll take it one step further.  The reason I ask is because the evidence 

suggests that people use the concept of Tāmaki or Tāmaki Makaurau in 

different ways.  Some are focused on the area around the Tāmaki River, 

some take a wider view down to Maraetai and further down the coast, 

some would include the Waitakeres and up on the North Shore, perhaps 5 

up to Mahurangi.  But if I’ve understood your evidence, what you are 

comfortable talking about is the areas that you are – have some 

knowledge of or have been told about which would cover areas such as 

Maraetai and perhaps areas such as where we are now in the very central 

Auckland, is that right?  10 

1230 

A. Yes.  

Q. Thank you. 

A. Then we have, you know – there’s the Motutapu o Taikehu, there’s 

Rangitoto, my – my great, great, great grandmother, Ngūngū, you know 15 

these are the stories I've been told within a – as I've spoken about earlier, 

this Māori school, learning at the feet of my elders, and my great, great, 

great grandmother as was told to me, owned Waiheke, so those are the 

different, that’s, that’s – I'm speaking from that context and that 

knowledge base of mine, so I can't talk about the Waitakere so I just want 20 

you to know that I can't talk about that. 

Q. I understand that. 

A. I understand that we have interest right up to Mahurangi, and the stories 

to do with Peretū, Ngā pona toru o Peretū which is an ancient name for 

Rangitoto and the different te moana o Peretū, ngā wai o Peretū, ngā 25 

raho para o Peretū, those sorts of things.  But understanding that, Rewi 

Roa where we are now, we have, a  

whakapapa and a relationship to this whenua that this courthouse is built 

upon. 

Q. I'll come back to some of those points before we finish but at this stage 30 

I'm still focusing on your paragraph 150. 

A. Yes. 

Q. As I asked you about what “Tāmaki” means and I understand your answer 

– to a degree anyway, the reason I asked you about Tāmaki is that I 
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wanted to understand your sentence, the end of that sentence, it says: 

“How can tikanga experts that do not whakapapa to the Tāmaki area 

understand or know the politics of Tāmaki?”  So I'm interested in what the 

“politics of Tāmaki” means.  

A. Well I think it’s where, I've been drawn into the – or invited to participate 5 

in the politics of Tāmaki today. 

Q. You have.  By Ngāi Tai. 

A. Ngāi Tai ki Tāmaki yes, yes that's correct sir. 

Q. But insofar as Mr Kruger, Mr Tāwhiao and Mr Meredith were invited as 

well, you say that’s not legitimate because they do not whakapapa to this 10 

area.  Correct?  

A. As I understand it, Paul Meredith would have whakapapa to here because 

of his Maniapoto connections.   

Q. So he would be entitled to offer opinions but others would not?  

A. To my knowledge yes, because – I'm not too sure if it was Maniapoto’s 15 

father or Maniapoto’s son that’s buried here but anyway, plus being a 

member of the Tainui canoe, Tāmaki ki raro.  He would have a – he would 

have a right to, as I say it and other people may say I'm wrong. 

Q. Does that mean that anybody who did not whakapapa to the Tainui waka 

would not be able to offer an opinion legitimately as well?  20 

A. Well it all depends who we’re talking about here sir. 

Q. Well I'm talking about Mr Kruger and Mr Tāwhiao at the moment – 

A. Well if you're talking about them two well, my understanding of Tāmati’s 

whakapapa, no.  

Q. Well the proposition I think I need to put to you is that, Mr Tāwhiao who 25 

has had experience living in various parts of the country and has a good 

understanding of general propositions of tikanga is well equipped to offer 

an opinion to this court in this case as you are, do you agree?  

A. Yes.  In what case?  

Q. This case, the one that you're appearing in now. 30 

A. Perhaps.  

Q. And likewise Mr Kruger. 

A. With his experience in Treaty claims yes.  
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Q. So, taking you back to that phrase “the politics of Tāmaki”, do I 

understand you to mean by that, that in Tāmaki there have been, over a 

long period of generations, differences of view between different groups 

who live in the broader Tāmaki Makaurau area? 

A. Well obviously, yeah, why we’re here today and what we’ve heard over 5 

the last few days. 

Q. Right, and what do you know of the politics of Tāmaki? 

A. Well I – what I'm talking about here with Tāmati and – and I know, I know 

it’s an independent – independent expert evidence, I was invited by Ngāi 

Tai ki Tāmaki to be the expert, to provide expert evidence on behalf of 10 

Ngāi Tai ki Tāmaki.  

Q. And because of – 

A. And, and that is probably because I am Ngāi Tai ki Tāmaki. 

Q. Correct.  

A. Yes.  And I have an aroha for Ngāi Tai ki Tāmaki and I talked about, I was 15 

asked by – Mr Majurey, what’s the spiritual connection, well I have a 

spiritual connection to Tāmaki Makaurau, and my whakapapa places me 

here in Tāmaki Makaurau if you can understand whakapapa, and this – 

the spiritual connection, as a Māori, and I don’t believe Mr Kruger – 

because what happens to day will affect my – what happens at the end 20 

of this hearing as I said earlier would have a huge impact on, the peoples 

of the iwi, of Tamaki Makaurau, and so I have a – and I have an interest 

there because I am Ngāi Tai ki Tāmaki, and so the outcome of this 

hearing, will have a huge impact, or I will be impacted by it and so will my 

children and so will, Ngāi Tai ki Tāmaki and so will Ngāti Whātua, and so 25 

will our – my other relations that are participating in this hearing, and I 

know that doesn’t sound independent, but I do provide my evidence from 

my lived in experience.  

Q. Do you understand also that what happens in this case will affect  

Mr Tāwhiao and his people? 30 

A. Well I'm not talking about, I can't speak for Mr Tāwhiao and his people 

because, I can't speak for Mr Tāwhiao and his people, but – and I don’t 

know the, I don’t know the whakapapa of Ngāi Te Rangi to Tāmaki. 

Q. Well perhaps I should – 
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A. And if you're alluding to – sir, to this outcome having a bearing on what's 

happening with Ngāi te Rangi and Te Moana o Tauranga – 

Q. I am. 

A. Because – I can't talk about that. 

1240 5 

Q. Did I understand from something you said a few minutes ago that you 

have not seen the statement of claim by Ngāti Whātua Ōrākei in this 

case?  That’s the – 

A. What does that mean? 

Q. That’s the legal document that sets out what it is that Ngāti Whātua says 10 

is the basis for the claim that they make to this Court. 

A. Of primacy and exclusivity? 

Q. Doesn’t use the word “exclusivity”. 

A. Primacy? 

Q. Doesn’t use that either.   15 

A. You tell me. 

Q. The answer is you haven’t seen it by the sound of it? 

A. I’m not sure, because I’ve seen lots of documents, you know, and – but 

you might be able to refresh my memory or tell me. 

Q. Yes, I will see whether it’s a good use of your time after lunch. 20 

A. Okay, thank you. 

Q. Now just going on to the idea of intrinsic connections which I think is what 

you’ve been explaining to us in the last few minutes, you use that phrase 

at the end of your paragraph 153 and I was wanting to make sure I 

understood or have some understanding of what those intrinsic 25 

connections are.  Am I right to understand that you’re talking there about 

whakapapa and whanaungatanga? 

A. Yes, where are we? 

Q. In your last sentence in your paragraph 153. 

A. Can I see the whole thing please? 30 

Q. Can we do two pages at once? 

A. And I’m quite to blind so I need to look at it like this big. 

Q. It’s on page 30 of your statement if you prefer that. 
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A. Yeah, I’m just going to – if I could just read it please, sir, if I just have a 

bit of time.  Yes. 

Q. And on to the next one. 

A. Yes.  Thank you. 

Q. Just so there’s no misunderstanding, I wasn’t try to rush you, I was just – 5 

A. That’s okay. 

Q. – offering the prospect that you might be able to flip the paper faster than 

you can flip on the screen.  It’s up to you. 

A. I forgot I actually had it in front of me.  Sorry. 

Q. So, the intrinsic connections I think we’ve agreed that they include at least 10 

whakapapa and whanaungatanga.  Are there other broad connections 

that should be mentioned in that way, broad intrinsic connections? 

A. Well, I was really talking about my own whakapapa and I think the spiritual 

connection and the whanaungatanga I have through my whakapapa to 

the participants in this hearing.  And which means the aroha and the 15 

tikanga. 

Q. And am I right to think that those intrinsic connections are shared 

connections from your perspective which go back to the arrival of the 

waka that you were discussing with my learned friend Mr Majurey? 

A. Yes.  In terms of this case here, eh, Tāmaki? 20 

Q. Yes. 

A. Yep. 

Q. And it’s on the basis of those intrinsic connections, if I’ve understood your 

evidence reasonably well, that you say because of those connections all 

the groups in Tāmaki can claim mana whenua in Tāmaki, is that correct? 25 

A. Yeah, well, have a relationship, have interests and have mana. 

Q. And would you use the phrase mana whenua to describe that relationship 

or connection? 

A. Yes.  If it’s unpinned by those narratives and the context that we were 

talking about earlier with Ms Coates. 30 

Q. And you’re quoting your uncle in paragraph 157, if we can just look at that 

please.  The proposition there is that Ngāi Tai ki Tāmaki were never 

conquered and were never attacked by Ngāpuhi and that’s what you were 

taught and understand? 
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A. Well, that’s what he told me, that there was, he said in his own words that 

there was a contract or a tatau pounamu between Ngāpuhi and Ngāi Tai. 

Q. Which meant that Ngāi Tai were able to stay? 

A. Well, he said Ngāi Tai weren’t attacked by Ngāpuhi and by Ngāti Maru 

and he said that Ngāi Tai remained and Ngāi Tai did, as far as I know, 5 

the hapū Ngāti Rau remained at Umupuia.  And, as he said, Ngāti 

Whātua, our relations, he said, they went into Waikato.  And he said: “ngā 

Pōtatau he kōkohu”, after a time.  “Kōkohu” meaning returned by his own 

hand to Tāmaki. 

Q. That’s Ngāti Whātua returned? 10 

A. Yes. 

Q. So in your original version of 157, which is on the screen, that’s the bit 

you’ve changed in your summary and you said you wanted to replace that 

sentence but that sentence says “we” referring to Ngāi Tai – 

A. Well, I thought it read wrong in might be one of the maybe a draft that I 15 

read but let me read it again.  Yeah, were not attacked by Ngāti Maru and 

were not, yeah, as he said, and by Ngāpuhi.   

Q. Right.   

A. Yes. 

Q. And I’m asking you about the last sentence. 20 

A. Yeah. 

Q. That’s the one that you said you wanted to replace. 

A. Yes, because we never left. 

Q. So that’s the proposition, that you couldn’t be returned and resettled 

because you never left, is that right? 25 

A. It was just I was meaning to say we never left and Ngāti Whātua were 

returned by King Pōtatau Te Wherowhero.  So I’ve made a mistake. 

Q. You’ve made a mistake – 

A. Yes, sir. 

Q. – in this sentence? 30 

A. In my typing. 

Q. And what should it have said?  Ngāti Whātua returned? 
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A. We never left, meaning Ngāi Tai, Ngāi Tai ki Tāmaki never left Tāmaki.  

And Ngāti Whātua were returned and resettled on the land by King 

Pōtatau Te Wherowhero.  A huge mistake, sorry. 

Q. And it’s on that basis, am I right, that Ngāi Tai ki Tāmaki can say that it 

has always maintained the fires in Tāmaki, it never left? 5 

A. As told to me.  Then I heard Warena yesterday he had a different story 

but as told to me. 

Q. So I was looking at paragraph 160 at the bottom of that same page where 

it says: “Ngāi Tai ki Tāmaki have maintained te ahi ka roa forever and will 

do so.”  Do I understand that to include the fact that Ngāi Tai ki Tāmaki 10 

never left the Auckland area, Tāmaki area, during the period of the 

Ngāpuhi musket incursions? 

A. As told to me, sir. 

Q. As told you. 

A. Yes. 15 

Q. So I think I’ve understood that there can be different versions, you just 

mentioned that.  Does that matter, that there are different versions? 

A. Well, everyone has their own versions and it’s about placing people in 

areas, you know, we have in Whakatāne, Ngāti Awa and Whakatōhea 

say, Ngāti Awa says: “Wairaka said, ‘ki a Whakatāne au i ahau.’” And 20 

Muriwai of Whakatōhea says: “kia Whakatāne au i ahau”, when they 

saved the waka.  They were different versions but the root of that story is 

that it was a lady that saved the canoe.  So in terms of the version, the 

versions that you’re asking me about here is about people  

belonging. 25 

Q. Sure.  So is it, and I don’t want to diminish the narratives that are told in 

any way – 

A. Yes. 

Q. – in terms of their importance to the people who tell them, the people who 

hear them – 30 

A. Yes. 

Q. – but am I right to understand that when you set out what your uncle told 

you in your paragraph 157 that we’ve been looking at – 

A. Yes. 
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Q. – that narrative can be thought of as being not necessarily literal but 

metaphorical? 

A. I don’t know what you mean. 

Q. Well, at one level this case is about trying our best to recreate what 

actually happened as a matter of historical fact. 5 

A. Yes. 

1250 

Q. At another level there’s obviously a discussion about the various 

narratives that various groups have. 

A. Yes. 10 

Q. And so when the proposition among 57 is that Ngāi Tai never left, I'm 

interested whether that’s metaphorical, wanting to emphasise the 

connection between Ngāi Tai ki Tāmaki and the area they were settled 

on, or whether it is literal, saying as a matter of historical fact Ngāi Tai 

never left.  15 

A. Well I can only – I'm only talking from what I was told and then if we – 

what I heard Te Warena say yesterday about the Ngāti Whātua tīpuna, 

or rangatira and there being resettled, cared by King Pōtatau after the 

Ngāpuhi, even though the story is different, it’s still just the same story, 

people left and people returned by King Pōtatau. 20 

Q. Let me try and explain why I'm asking these questions a bit further, so 

let’s go to 342.27772.  So this is Mr Taua’s article from the Howick and 

Pakuranga history, and the reason I've asked you these questions is 

because, if you read the last two paragraphs in that section on the left-

hand side to yourself, you'll see. 25 

A. Starting from where sorry? 

Q. Starting from the third paragraph, well you can read the whole lot, over to 

you but… 

A. Yes. 

Q. So as I understand that, looking at the last paragraph, last two 30 

paragraphs, initially there was restraint on the part of Ngāpuhi because 

of, what we described as – ancestral links, but as it said in the middle of 

the last paragraph, in the end there was an attack, the effect was 

devastating, for several years the area was depopulated, and then after 
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Ngāpuhi departed, the various tangata whenua groups slowly began to 

reoccupy the land. 

A. Yes. 

Q. So that suggests there was a leaving and a coming back, agree?  

A. Yes but as I said, and it does say there was a – where are we, a 5 

depopulation did you say?  Yeah depopulation of the area. 

Q. Depopulated.  

A. Yep.  A depopulation of the area, and as I said, the Ngāti Rau hapū as I 

know it remained.  And these are the kōrero that, these are – this is the, 

what I was told by my old people, so and that’s a hapū of Ngāi Tai. 10 

Q. It’s a part of Ngāi Tai. 

A. Yes. 

Q. So it was an exception, if this description by Mr Taua is right – 

A. And yes there was a, there was a – Tirarau, he broke that contract.  But 

Tirarau, he paid a huge price for breaking that contract, when he, when 15 

he, he stole or abducted the daughters of Tara Te Irirangi. 

Q. Okay, going back to mana whenua which I think we touched on briefly 

before, in paragraph 156 going back to your statement, 156 page 1586, 

you answer the question of whether there can be more than one mana 

whenua within any given area and your answer is “Yes because our 20 

whakapapa to Tāmaki says so.”  And I understand that to be the Tainui 

connections that we were talking about a while earlier, is that correct?  

A. Yeah well there's that whakapapa and then there’s also the Ngāi Tai - 

Ngāi Tai maintained that Ngāi Tai were here to – and welcomed the Tainui 

waka, and the stories of Peretū. 25 

Q. Right. 

A. They maintain that Ngāi Tai were here and welcomed the Tainui waka 

upon the arrival of the Tainui waka, and that goes through to the – yeah, 

the Waiohua connection and – 

Q. To try and help me, can I ask you, I'm going to ask us to go to paragraph 30 

167, this is your last paragraph.  And it’s particularly your second 

sentence which I'm interested in, you say: “There are many groups with 

interests” and you're talking about the area covered by Ngāti Whātua 
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Orakei’s claim which is the area that you looked at on the map, 2006 RFR 

area between Waitemata and the Manukau. 

A. Yeah. 

Q. And you say: “There are many roots of interest that are held in 

accordance of Tikanga principles.”  And are those interests the same as 5 

the mana whenua that you were talking about in paragraph 156 or are 

they different interests?  

A. They're the same, can I look at – what the other one says sorry? 

Q. Of course. 

A. Is it 157? 10 

Q. It’s 156. 

A. Thank you.  Yeah. 

Q. So, take our time – because this is important because I'm trying to 

understand whether there are, what have been described by various 

people possibly including you as layers of interests that are not 15 

necessarily mana whenua or whether all interests are being described as 

mana whenua and I'm trying to have your help, because you use both 

phrases,156 you use “mana whenua”, at 167 you use “interests”, so if you 

could help us that would be good.  

A. What I'm talking about, it is mana whenua. 20 

Q. So the only interest you're referring in paragraph 167 are mana whenua 

interests is that correct? 

A. Yeah I – there’s – in this particular instance yeah it’s – I'm talking about 

mana whenua and the context that impacted the lay of the land today.  So 

we have the selling of land, we have the – confiscation of the land, and 25 

how that’s all changed the mana whenua of – I'm talking about Ngāi Tai 

ki Tāmaki here in Tāmaki.  Selling of the lands, the theft of the lands, the 

– Grey and his policies and how that’s changed the lay of the land today 

and how mana is exercised today.   

Q. I understand that, I'm particularly focused at the moment for my part on 30 

the position pre-Treaty.  So – and I've understood that the claims that you 

refer to are based on intrinsic connections that go back way before the 

Treaty. 

A. Yes. 
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Q. Are there any interests, any customary interests that the groups were 

talking about have, that are not called mana whenua? 

A. Perhaps.  

Q. Well let’s be a little more specific, an example? 

A. Well I can only talk about Ngāi Tai ki Tāmaki, I'm not going to talk about 5 

Kawerau ā Maki, just Ngāi Tai ki Tāmaki.  

Q. So what's an interest that Ngāi Tai ki Tāmaki might have in this area, is 

not called mana whenua?  

A. Well to me they're both the same. 

Q. That all interests can be called mana whenua? 10 

A. Yes. 

COURT ADJOURNS: 1.00 PM 

  



2729 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

COURT RESUMES: 2.22 PM 

CROSS-EXAMINATION CONTINUES:  MR HODDER 

Q. When we finished up before lunch I had understood you to be confirming 

to me that when you refer to customary interests in your evidence they 

are to be described as mana whenua, is that correct? 5 

A. Yes. 

Q. And just, if you have your evidence could we just go – focus on 166, it’s 

on the screen but you may want to use your hard copy whichever you 

prefer, at 166 you talk about layers of whakapapa and interests, am I right 

to understand those layers as being layers of time?  That those interests 10 

arise over the generations? 

A. Well the layers of whakapapa, talking about the narratives that pertain to 

that over time.  

Q. Well I'm interested in the layers of interests. 

A. Pardon? 15 

Q. I'm interested in the layers of interests.  

A. Well as I said, before lunch the interests I'm talking about is mana 

whenua.  

Q. Sure, but they are called layers, or you use the word layers because over 

time there are different interests created – 20 

A. Well I'm talking about the layers in terms of the different contexts that 

impacted, that have impacted Ngāi Tai ki Tāmaki post-dating, even – 

yeah post-dating 40, in terms of the selling of the lands we heard 

yesterday, stories pertaining to the sale of the lands and in the, the push 

by the governor of the time, Grey, to purchase land for the ever increasing 25 

settler population, and so the context, the context with regard to how the 

– the lay of the land and mana, and how it was exercised over the land, 

had been impacted by such changes. 

Q. And before 1840 – 

A. Sorry sir, with the layers of whakapapa, we have – you know we’re talking 30 

about, and I'm sorry for cutting you off, the layers of whakapapa in terms 

of Ngāi Tai being here before Tainui and the Tainui whakapapa and, how 

– how the – as I understand it the iwi of Tamaki are related. 
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Q. All right, well – 

A. And so – right, sorry.  

Q. Help me just with the question I'm asking please which is, insofar as the 

phrase, I've understood the phrase “layers of interest” to be referring to 

the fact that various interests are created at different times, and the end 5 

result can be described as layers, I've got that wrong have I? 

A. Yes I'm talking about layers of whakapapa and interests in terms of mana 

whenua, so the layers of whakapapa, how we’re all, how all iwi in Tāmaki, 

are related and we heard the stories yesterday. 

Q. Yeah, yep okay.  Thank you.  And if all customary interests are described 10 

as mana whenua then anyone claiming predominant or exclusive mana 

whenua would be wiping out all the other interests wouldn’t they?  

A. As I see in terms of the mana whenua and how I have, explained it, in 

terms of how – what's happened over time, and the events that have 

happened to bring us to the case that we are dealing with today and that 15 

has been dealt with prior to this case.  

Q. All right.  Now I made a note that when you were answering questions 

from my learned friend Ms Coates you said that there are some exclusive 

areas correct? 

A. Yes. 20 

Q. And you mentioned Taupiri and Terere, correct? 

A. Taupiri and?  

Q. Terere, your pā. 

A. Terere yes. 

Q. And you also mentioned a different context, Motutapu, are you familiar 25 

with Ngāi Tai ki Tāmaki’s claims in relation to Motutapu? 

A. Well I know where Motutapu is. 

Q. But there are specific claims made by Ngāi Tai ki Tāmaki to – about its 

interest in Motutapu. 

A. Oh well I'll leave that for my –  30 

Q. You're not familiar with those? 

A. No but I know of Motutapu o Taikehu. 

Q. Of course. 

A. Yes.  
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Q. Well the reason I ask that is because I have the impression, possibly that 

a concept that is stronger than mana whenua is being used there rand it's 

the – the term that’s being used in relation to that is rangatiratanga.   

A. By? 

Q. By Ngāi Tai ki Tāmaki.  So can I ask you, in terms of interests in land, is 5 

rangatiratanga a more powerful interest than mana whenua?  

A. While – to exercise, or exercise rangatiratanga over an area you need to 

have mana whenua.   

Q. But if every interest, of a historical nature is called mana whenua, that’s 

a lot of versions of rangatiratanga isn't it? 10 

A. Well rangatiratanga, rangatiratanga is a mana, it’s a mana that is, that 

you, that is derived, as I talked about the different examples through 

whakapapa, and it’s – rangatiratanga is mana, and to have rangatiratanga 

over something, so we’re talking about land – 

Q. We are. 15 

A. Let’s be clear, we’re talking about land, to exercise your rangatiratanga 

over a piece of land you have to have that mana whenua. 

Q. And so there’s no difference between rangatiratanga and mana whenua? 

A. Not as I see it. 

Q. Right, so that lends me to think that I should understand that there is no 20 

difference between something called a customary interest, something 

called mana whenua and something called rangatiratanga? 

A. I understand mana whenua. 

Q. Are you saying you don’t understand the idea of a customary interest? 

A. Well to have a customary interest you have to have mana whenua. 25 

Q. Yeah okay, are those areas which you – 

A. You can't have an interest, you can have an interest in something but to 

actually, to exercise your rangatiratanga over that interest, you have to 

have the mana.  

1430 30 

Q. Right but I thought we’d agreed that all customary interests were called 

mana whenua. 

A. That's right.  
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Q. Mmm.  Well, I'm trying to keep us from going around in circles here, in 

those areas where there are exclusive interests, the ones we talked about 

a minute ago. 

A. Mana, mana let’s talk about mana please. 

Q. Exclusive mana, all right. 5 

A. Yes mana whenua. 

Q. Okay.  Is it correct to say that in such an area where there is exclusive 

mana whenua, the group that holds that mana whenua has a predominant 

customary interest? 

A. All depends on the context and where we’re talking of where, what – what 10 

area we’re talking about. 

Q. Well –  

A. Because you can't say, I think I've given some example today about, 

exclusive and shared interests. 

Q. Yep. 15 

A. And it’s – yeah so, let’s – without giving a broad or generic answer, to 

customary interest, but mana whenua, the question you're asking I need 

to know where you're talking about because I can't give an answer if I 

don’t know what's the specific area we’re talking about. 

Q. Well that creates a difficulty because some questions can only be 20 

abstract. 

A. Well that’s hard to answer. 

Q. Yeah so – 

A. In that context. 

Q. Let’s see how we g everything on.  So the proposition I'm looking to 25 

explore with you, and I'll put it out and we’ll work our way through some 

questions. 

A. Okay. 

Q. Is that where there is exclusive mana whenua then the group that holds 

that exclusive mana whenua will have a predominant customary interest 30 

that gives it the authority, which is a stronger authority than other groups 

who may have different interests in the area, that’s the proposition I'm 

wanting to establish or  to discuss with you.  

A. Well they're all types of mana. 
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Q. Yep.   

A. And it’s – you're correct but again it comes back to, where we – where, 

the particular area, that I am expected to provide an answer to you for, 

yeah. 

Q. We’ll come to the specifics I think shortly but, the corollary of that, that I'm 5 

also wanting to discuss with you is that in those situations where there is 

a group, exclusive mana whenua, it has responsibilities. 

A. That's correct. 

Q. That, I think is probably common to most of the experts, all of the experts 

that we’ve had here and those are responsibilities to the land firstly 10 

correct?  To the land itself?  

A. Well it’s – it’s a responsibility to, you can't separate just the land. 

Q. Okay.  So who else is – 

A. You have to – 

Q. To whom else – 15 

A. Sorry you have to include everything that’s part of that area, so that’s the 

water ways, that’s the mountains, the sky, because everything is a mauri 

and if you leave something out you create an imbalance.  So everything 

needs to be, we talked about – we talked about, respect, everything has 

to be respected in the same way.  Because if you're not acknowledging, 20 

everything that creates that imbalance, so it’s not just whenua, the iwi or 

the people, or the person that has that mana, whenua, or mana moana, 

or mana wai or mana rangi, mana atua, so all those different types of 

mana come into play.  And, it’s that holistic view.  

Q. Okay. 25 

A. You have to pay, you have to respect them all because they all have their 

own ethos, or life force.  

Q. Thank you.  Can we go please to 201.00607.  I am assuming you may 

have seen this before, this is Mr Tāwhiao’s reply statement, you have 

seen this before? 30 

A. I may have, I need to have a look at it. 

Q. Well let’s go to page 611.  And what I want to do is to have you focused 

on paragraph 12, and in particular paragraph 12.1.  So just read it to 

yourself and then we’ll see where we get to. 
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A. Yeah I just need a bit of peace so I can read it and take it all in, please? 

Q. What would you like? 

A. Just some peace so I can read it and have a clear mind, thank you sir.  

Thank you. 

Q. Thank you.  So, paragraph 12.1 ignoring the last sentence, suggests that 5 

there are responsibilities owed by the group which has the exclusive 

mana whenua to other groups that have whakapapa connections or 

associations with that land.  And they are important connections and 

should be honoured by the group with exclusive mana whenua, do you 

agree?  10 

A. Yes and it depends again on that context. 

Q. Can we take an example of your own. 

A. Okay – 

Q. We’ve got one in your evidence – 

A. Yes I do, I have many, Ngāi Te Rangi. 15 

Q. Yes. 

A. They have a pā. 

Q. Paragraph 139. 

A. I don’t know the number. 

Q. I'm telling you. 20 

A. But I'm just gonna tell you the story if you indulge me please?  They have 

a pā, an old pā in Opotiki called Tawhiti, ko Tawhiti-rei of Tawhiti-rau of 

Tawhiti-nui and that pā came into their – we allowed them to stay there 

and that’s the heke a Te Rangihauiri and they lived with  

us for a period of time, until they got too strong and we moved them out, 25 

but today, we still acknowledge that Ngāi Te Rangi lived at that pā once 

and they come and they go on pilgrimages and we meet and welcome 

them there, and so that’s respecting their whakapapa and it’s respecting 

their links to that area, and that – and that example, there’s another one 

on our family farm in – 30 

Q. Sorry –  

A. – Tōrere, Hakuranui, I think I say that in my evidence. 

Q. You do, that’s why we don’t need to say it again. 
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A. And it’s the same example, and of recent times in the 90s, my uncle  

Bill Maxwell allowed Ngāi te Rangi to bring a house and build a house to 

re-establish their links to Hakuranui, but the mana is still with Ngāi Tai. 

Q. So, my understanding from that, and actually it’s from your  

paragraph 139 as I mentioned, is that, that is an example of exactly what 5 

Mr Tāwhiao’s paragraph 12.1 is talking about.  

A. Okay. 

Q. Do you agree? 

A. Yep.  

Q. Right.  10 

A. Yes. 

Q. Thank you.  In terms of the exercise of those responsibilities, that is by 

the group that has exclusive mana whenua and how it honours those 

responsibilities in relation to the other group, that’s a matter for the 

relevant groups to resolve, correct?  15 

1440 

A. Well in the examples that I've provided there, there’s been no issues that 

needed resolving. 

Q. All right. 

A. It’s been – the graciousness of the hosts, and – to maintain those 20 

linkages.  

Q. Yes. 

A. Because there is a whakapapa that does link Whakatōhea to Ōpōtiki, to 

Ngāi Te Rangi, and that’s through Ngāti Hē which I've failed to put on my 

affidavit, but I am Ngāti Hē and we have that whakapapa link to Ngāi Te 25 

Rangi and also they’d been a member of the Confederation of Mataatua 

Tribes.  So that’s, that’s another, principle that underpins that 

responsibility to, the responsibility of Te Whakatōhea to Ngāi Te Rangi 

and same again with Ngāi Tai, there’s also that whakapapa there that we 

have a responsibility to maintain those whakapapa to ensure, as I said 30 

today everyone is happy and able to co-exist.  

Q. So I think again we might be agreeing that the way in which those 

responsibilities are exercised will be organised between the relevant 
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groups.  There may normally be no issue, but it’s certainly not for the 

Crown to decide those issues if an issue arises do you agree? 

A. I agree on all of that, you know we wouldn’t be in the position we are in 

now, we’re in this position that we’re in now and not just this hearing but 

Māoridom, because of the act ions of the Crown and now we’re having to 5 

deal with our tikanga, we’re having to validate our tikanga in the 

courthouse and we’re having to, educate – 

Q. Thank you – 

A. – the court system and the lawyers about how we do things in a proper 

way. 10 

Q. Thank you – 

A. Which is a very hard job.  

Q. But to help us in that difficult task, or to help you in that difficult task let 

me ask you please if we can go down to paragraph 14 on the same page.  

Now Mr Tāwhiao is talking about Ngāi Te Rangi’s tikanga but I want your 15 

advice on whether that’s different from the tikanga that you would 

perceive from a Ngāi Tai ki Tāmaki perspective.  

A. There’s a spelling mistake with my name, too, there’s no I.  

Q. Quite.  We apologise for that. 

A. I'm just correcting my relation, Charlie Tāwhiao who is also Ngāi Tai.  20 

Q. So does that mean he has whakapapa that entitles him to give – 

A. He’s Ngāi Tai ki Tōrere. 

Q. But it gives him whakapapa that entitles him to express opinions about 

tikanga in Tāmaki Makaurau? 

A. Ngāi Tai ki Tōrere, because there was Te Heke, Te Heke a te Toko Toru  25 

and that was because, Ngāi Tai ki Tōrere were fighting over gardens and 

so my, I don’t know how many great, great, greats, it’s a lot of greats, 

might be 13 generations, Tamateatokinui who said, “Mate kāinga tahi 

kaora kāinga rua,” “For you to survive you must have to leave your home 

and find a home in a new land.”  And he knew that our relations resided 30 

in Tamaki and in Hauraki, and so he sent his three daughters  Te 

Raukohekohe, Ngāti Raua I referred to this morning, that never left 

Umupuia, Ngāti Raukohekohe, who I descend from, Raukohekohe, 

Rongomaiahua, Atuariripo, Te Rangitawhia, Te Whiu,Tara Te Irignangi, 
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Niuniu, Patariki, Rapata Wahawaha, Te Wiremu Hoeta,Te Kahautu 

Pakeke, Te Kahautu Tamariki and there were other – there were other 

sisters, Motukitawhiti who had no issue than we had, excuse me for 

Tomairangi from Tomairangi comes Hera who marries Manuhiri, Manuhiri 

has Hera Tamariki, Hera Tamariki marries Kingi Tawhiao, Mahuta, Te 5 

Rata, Koroki, Te Arikinui, Te Atairangikaahu, Kingi Tuheitia Pōtatau Te 

Wherowhero te tuawhiti, that’s, Tamaki, that’s Ngāi Tai ki Tāmaki, not 

Ngāi Tai ki Tōrere. 

Q. All right well I won't – 

A. It’s talking about mana and whakapapa.  Charlie doesn’t come off that 10 

whakapapa, sir. 

Q. Understood, well, don’t think I understand.  What I wanted you to do 

though is to look at paragraph 14 on the screen or on the paper whichever 

you prefer, which carries over the next page.   

A. Yes thank you.  Yes. 15 

Q. So is that, have you taken mana whenua?  The ability to exercise 

authority over territory? 

A. Can we go back sorry please?  Yes please, next please, yes.  

Q. Okay.  Sorry just to be clear, that’s a view you would take as well? 

A. Well an example I would use is, Orewa Harbour when we talked about 20 

Ngāti Awa and Te Whakatōhea and we have a shared mana, moana, 

whenua over all your harbour and we allow access for Tūhoe to go in, to 

gather food and for Tūhoe to go home and that’s not like, how we drive in 

on our BMWs and Porsche and all that but it’s, they would come and stay, 

erect – they, a site where they would live and after a time once they have 25 

enough resources they’ll go home. 

Q. All right thank you. 

A. So Whakatōhea would allow and so would Ngāti Awa allow our relations 

Tūhoe in, and that’s through whakapapa and aroha and respect. 

Q. Thank you, can we look at paragraph 15 please on the screen as well.   30 

A. Yes. 

Q. Now you talked about rāhui before lunch in relation to Whakare and I 

understood you to say that one group was the first to impose a rāhui and 

the others also imposed rāhui subsequently did I get that right? 
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A. Yes, yes. 

Q. But each of you, in imposing the rahui on that area which was shared 

mana whenua was an exercise in mana whenua correct? 

A. Yes. 

Q. And if there was, if you – forgive me for the hypothetical, the abstract, but 5 

if there was a motu with one iwi, that had mana whenua, then the right of 

that group with mana whenua to impose the rahui would be exclusive 

wouldn’t it, nobody would oppose – 

A. There’d be no question. 

1450 10 

Q. Yes thank you.  And then in paragraph 16, Mr Tāwhiao – I'll let you read 

it.  So Mr Tāwhiao’s point there as I understand it is that in terms of the 

identity of every hapū there must be a place which is theirs, that exclusive 

mana whenua, not shared with others, otherwise it’s difficult to maintain 

or assert an identity, do you agree? 15 

A. Not necessarily.  

Q. Are there, in your own experience, are there places where a hapū has its 

identity and has no place that it calls exclusive?   

A. No, but we are border tribes, we are border hapū, we are border hapū 

and the responsibility of the border hapū, you understand what I'm talking 20 

about?  Border hapū. 

Q. Possibly not so why don’t you just explain it to us – 

A. So we have a hapū called Te Ūpokorehe and they're our border hapū, 

and they are closely related to the other tribe on the other side of that 

border. 25 

Q. Sure. 

A. So they have a responsibility, we have a responsibility as an iwi to look 

after that border hapū, who keeps that harmony between our iwi and our 

neighbouring iwi which is Tūhoe and Ngāti Awa. 

Q. All right. 30 

A. And – so there’s a shared interest on that border.  And then we go back 

to my other – another example that I would like to use if you, if you may, 

my other iwi Te Whānau-ā-Apanui Pōtaka, Te Whānau-a-Tapai-a-

Ururangi.  They are our border tribe between Ngāti Porou and Te 
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Whānau-ā-Apanui.  So their whakapapa is so strong and  

with Te Ūpokorehe, Whakatōhea, Tūhoe, and Ngāti Awa, and Te Tapai-

a-Ururangi and Te Whānau a Tuwhakairiora which is the Ngāti Porou.  

You have to – you have to look after those hapū, because they look after 

your border, they look after your border and they share interests between 5 

that other iwi – 

Q. I understand. 

A. And that hapū, that are staying there, they share interests or mana, on 

that line, sorry for my dirty fingernails, but yeah there.   

Q. And I think – 10 

A. But they have responsibility, to respect each other because if they don’t, 
in former times there's gonna be a war. 

Q. Sure, and I understand – 
A. So I'm just saying, yes hapū do have exclusive mana if you're not on those 

borders. 15 

Q. Sure thank you.   And then the next paragraph is critical of your evidence, 

it says that Mr Tāwhiao can't understand evidence from, among others, 

you, saying that their tikanga do not recognise a concept of exclusive 

mana whenua.  And what is being referred to there is in fact your 

paragraph 154 which I should just go to. 20 

A. Leave that one there and I'll – leave the one, Charlie says and I'll go to 

my own.  Just so I can cross reference – what number is it sir? 

Q. It’s paragraph 155 essentially.  It’s where you say: “Notions of exclusivity 

in mana held by one group only, others do not belong are contrary to 

tikanga.”  That’s what he’s referring to in his paragraph 17.   25 

A. Yes.  

Q. Right. 

A. And it is the context again which I'm applying to the same – examples that 

I've already shown, or given sorry. 

Q. But I understand what you’ve been saying to us today is that Ngāi Tai ki 30 

Tāmaki’s tikanga does recognise the concept of exclusive mana whenua 

in the way you’ve just been describing in places other than border hapū 

for example. 

A. In places yes. 

Q. Yeah.  All right.   35 
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A. But where there are, the examples I've given in terms of, having mana 

whenua, it goes back to those, to that, to the, to the context or actually 

the place that we’re talking about. 

Q. Okay.  Now, in your evidence, you cite Hirini Moko Mead on a number of 

occasions you recall that – 5 

A. Yes. 

Q. Have you had association with him?  

A. Of course.  

Q. And am I right to assume that you share the regard that others have for 

him as a leading scholar?  10 

A. Yes sir.  

Q. And his scholar – scholarly interests have a focus on Tikanga Māori you'd 

agree? 

A. And many other things sir. 

Q. Yes.  So in, if we can bring up please 336.24004, this is the book that you 15 

are citing in your evidence isn't it? 

A. Yes, well, yes. 

Q. And for the most part as I understand it you have been citing from the first 

couple of chapters which are discussing, just go to the next page please, 

just blow up the table of contents so we can see it a bit clearer, thank you, 20 

as I understand it your quotations or citations in your evidence mostly 

come from chapters 1, 2 and 3 you agree?  Typically 1 and 2.  

A. Yes. 

Q. Yep.  You'll see down there – 

A. And then you’ve got, I think I talk about a rāhui, whether I quote from him 25 

and rāhui or give my own – yeah can't talk about them all. 

Q. Of course.  Paragraph – sorry chapter 17 we find if we go to page 24006, 

this is the chapter – 24006 thank you – this is the chapter with the heading 

that we see there “mana whenua, mana moana.” 

A. Yes sir. 30 

Q. Have you, are you familiar with this chapter do you think from past 

reading?  

A. Well I have to – you know how big is it?  Is it just these two pages? 
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Q. No it’s more than that, it’s a general question, I'm just asking you, as I 

would ask any witness – 

A. Yeah yes – 

Q. If they are familiar with it. 

A. I am familiar, whether I can recall it all well you'll have to lead me there. 5 

Q. Well that’s two different things, if you're familiar with it, that’s – mean 

you’ve got a head start, if you're not it means you don’t have a head start, 

do you have a head start or not?  

A. Well I would have sighted it, I would have read it yes. 

Q. Okay.  Let me go then to page 24008.  Let’s blow up, on the left, load up 10 

so we can see the numbered paragraph 1. 

A. Yes. 

Q. Where – and just read that to yourself, paragraph 1.  And paragraph 2. 

A. Yes, I'm on –  

Q. You're familiar? 15 

A. Yes. 

Q. Yeah okay, and then just at the beginning of paragraph 3, the first couple 

of sentences. 

A. Yes. 

Q. So my understanding is that – what, Professor Mead is describing there, 20 

is the achievement of mana whenua by take raupatu followed by 

occupation and ahi kā roa, as well as intermarriage normally with women 

of those groups that have been the subject of the raupatu, is there 

anything there that immediately strikes you there that you would disagree 

with or does this seem to be a reasonable description of that particular 25 

scenario –  

A. Yes.   

Q. Okay and just for completeness on the other side for present purposes, 

go to the other page, paragraph 6.  What Professor Mead is talking about 

is the idea that – bit straight up to paragraph 4 as well, that – he’s talking 30 

about a new political reality that now controls the estate or the whenua.  

The occupation is seen to be accomplished through complying with a 

tikanga. 

A. Yes. 
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1500 

Q. And then paragraph 6 explains that a new iwi or hapū needs to establish 

alliances that will help validate its occupation, increases military strength, 

et cetera. 

A. Yes. 5 

Q. All of that is something that you find, you’d agree, is a fair summary of the 

position? 

A. Yes it’s all about whakapapa.   

Q. Well – 

A. Whakapapa that ties you to the land. 10 

Q. But it starts with military action, correct? 

A. Yes.  So the examples given here is that they have to marry, they married 

wāhine or leading female from the tribe that was defeated in the pakanga 

or in the battle and that’s about marrying into the people that belong to 

that land.  Because if you didn’t have that, it all depends on the tribe or 15 

the tribe that’s been defeated in the battle and their alliances and I think 

we’ve given examples yesterday.  You wouldn’t survive if you had, if you 

were a small tribe that has settled amongst big tribes that are related to 

each other.  For an example, Ngāi Tai ki Tōrere, they control a coastline 

of seven kilometres.  And on one side you have Whakatōhea, that I 20 

belong to, and on the eastern side you have Te Whānau-ā-Apanui, that I 

also belong to.  And on the southern side you have Te Aitanga a Māhaki 

that I also belong to.  These iwi all keep each other in check.  So if 

Whakatōhea played up, the other two – because Te Whaaki and 

Te Kohepare are great great great mokopunas of Torere Nui a Rua, they 25 

married Apanui and comes Apanui, Te Whānau-ā-Apanui.  And on this 

Whakatōhea side, on the western boundary, we have Tūtāmare, the 

warlord of Te Whakatōhea, his mother was Hanene Pounamu who also 

was a mokopuna of Torere Nui a Rua and Te Aitanga a Māhaki, his father, 

Tamataipunoa, was the younger brother of Tūtāmare.  They all belong 30 

but there’s a check and balance in there, they all belong and what ties 

them together, their whakapapa. 

Q. Can I ask you sort of one additional aspect to that. 

A. Yes sir. 
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Q. My understanding at the moment is that the rather brutal reality is the 

original raupatu and that the marrying in to achieve the whakapapa 

connections is a legitimising action that comes second, is that fair? 

A. What I know is that whakapapa, you need that whakapapa or you need 

that whakapapa, that whakapapa establishes your presence and it ties 5 

you to that land.  As I understand it, sir. 

Q. Now you told us before lunch more than once that you really can only 

speak of Ngāi Tai ki Tāmaki? 

A. That’s right, sir. 

Q. Does that mean you can’t really speak of Ngāti Whātua Ōrākei’s 10 

experience? 

A. Yes, I can talk about Ngāi Tai ki Tāmaki. 

Q. But not Ngāti Whātua Ōrākei? 

A. No, because they have their own experts. 

Q. Can we move on please to page 24010.  Still with Professor Mead’s 15 

chapter 17 and let’s blow up the section headed “mana whenua today”.  

Can I invite you to read the first chapter to yourself please.  Not that fast 

reading, the first paragraph. 

A. Yes, I’m aware of that – are you talking about the ahi mātaotao? 

Q. So please let me know when you’ve finished the first paragraph. 20 

A. Yes. 

Q. Thank you so those terms that the professor uses, ahi mātaotao, ahi 

tahutahu and wherorohora, those are concepts that you’re  

familiar with? 

A. Well I learnt them at university. 25 

Q. So does that mean – 

A. So I’m familiar with them, yes sir. 

Q. In the next paragraph which I’ll also invite you to read down to the bottom, 

don’t worry about the example – 

A. I’ve never heard of – sorry, ahi tahutahu but yep I am familiar with that, 30 

just reading what it is. 

Q. So if you read the next sentence please and let me know when you’ve 

got down to the bottom. 

A. The next paragraph? 
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Q. The next paragraph. 

A. Yes. 

Q. So the point that I understand the professor to be making on there is that 

when the Waitangi Tribunal and other talks about interests by which it 

means historical associations or cultural interests, among others, it is 5 

evading the issue of mana whenua because mana whenua is more 

fundamental.  Do you agree? 

A. Well it’s very confusing to understand it from a practical or, as I 

understand it, this – yeah it’s very confusing to me.   

Q. Does that mean you’re unable to agree or disagree with what the 10 

professor has written? 

A. Yeah well it talks about, you know it’s talking about the Waitangi Tribunal 

to recognise the claims and the interests and it’s a box that this whole 

process has been forced upon us and it’s the process that we’re working 

through right now and it’s not a fair process and it’s a process that makes 15 

us, that makes iwi in Te Ao Māori lock horns with each other to determine 

who’s who in the zoo.  Yet it was the same system that has caused the 

issues that we are being forced to address today. 

Q. That’s true, but you’re here to try and help us, correct? 

A. That’s right. 20 

Q. So one of the ways I want you to try and help us is by telling me whether 

you are able to agree with the approach that Professor Mead is setting 

out in that paragraph, where he is drawing a clear distinction between 

mana whenua and some broader category called “interests”? 

A. Yeah well he says that mana whenua, this process but it evades the issue 25 

of mana whenua, it is difficult really and it is (inaudible 15:09:18) – well I 

can’t, I can’t agree to that. 

Q. You can’t agree to that because you don’t understand it or because you 

disagree with it? 

A. Well to some degree I don’t agree with it and because of what’s the 30 

process we’re in and to some degree I don’t understand it sir. 

1510 

Q. And just by the same manner, can I ask just please go to 24011.  The 

right-hand side please, thank you.  So, can I ask you then to read the 
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quotation from the Waitangi Tribunal’s Port Nicholson report in the first 

three lines and then the rest of the paragraph down to “control over the 

land”. 

A. Yes. 

Q. So again what I understand the professor to be saying is that the Tribunal 5 

has gone down the wrong path because it is talking about interests which 

somehow or other undermine exclusive mana whenua and he is 

suggesting that what needs to be done is to focus on who has political 

authority and control over the land which is what I understand him to 

mean by mana whenua and exclusive mana whenua.  So again the 10 

question is, do you agree with him? 

A. Yes. 

Q. Turning please to your paragraph 162.   

A. Yes. 

Q. You refer there to Ngāi Tai ki Tāmaki’s whakapapa to the King? 15 

A. Yes. 

Q. And you say: “that protects our interests to Tāmaki as well”, and I 

wondered if you could help me with the way in which the King protects 

Ngāi Tai ki Tāmaki’s interests in Tāmaki? 

A. Well it’s about whakapapa, I’ve been talking about whakapapa, the 20 

tikanga of whakapapa since today and it’s that whakapapa, the Tainui 

whakapapa, the – it’s common knowledge that the boundary of the Tainui 

waka is Tāmaki ki Raro, Mōkau ki Runga, Mangatoatoa ki waenganui 

amongst iwi, Pare Hauraki, Pare Waikato, Te Pātetere – Te Kaokaoroa o 

Pātetere and it goes on.  That’s whakapapa that’s tying me to the land 25 

and it’s also that whakapapa that holds you to the land.   

Q. And to the ext – 

A. And you need to have that whakapapa to exercise that mana whenua 

over the land. 

Q. All right, let me ask you if I may about the concept of ahi kā roa.  Now you 30 

say in your paragraph 160 – 

A. Yes. 

Q. – that Ngāi Tai ki Tāmaki has maintained te ahi kā roa forever.  Now I 

don’t want to repeat our kind of skirmish on geography before but I think 
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I need to ask you, that relates to the whole of Tāmaki Makaurau or to 

some core parts or? 

A. Well through the stories that I understand and I did say earlier when 

Ngāpuhi attacked Tāmaki, that Ngāti Te Raukohekohe remained and 

then there was and as you highlighted to me, Tirarau.  Well he stole my 5 

great great great great great grandmother Ngūngū and her sister Te 

Pakakohi but when Patuone and them heard about that, there was big 

trouble to pay because there was that contract I talked about and my 

uncle talks about the contract, but Tirarau, he broke that contract because 

of some insults that were exchanged between a leading rangatira of Ngāi 10 

Tai ki Tāmaki, Kaea and his brother.  So one killed the other and then that 

was the breaking of that contract and Tirarau stole these ladies and but 

Tirarau suffered the consequences by Patuone and Kau, leading 

rangatira of Ngāpuhi.  So, as told to me, Ngāi Tai ki Tāmaki never left 

Tāmaki and I refer to Tāmaki as – I can’t talk about Waitakere and all that 15 

but we never left the place. 

Q. Thank you.  Can we bring up please 201.00375.  So this is the first 

statement of evidence of Mr Meredith. 

A. Yes. 

Q. And perhaps you looked at that at some point? 20 

A. Yes I did. 

Q. Okay can we go please to page 00398 and focus please on the bottom, 

72.  And there Mr Meredith explains his explanation of ahi kā? 

A. Yes. 

Q. “To maintain rights and interests in land, individuals and groups needed 25 

to show continuous occupation of an area”? 

A. Yes. 

Q. And you’d agree with that? 

A. Yes sir. 

Q. Do you agree with the proposition that that involves things that are 30 

associated with that occupation of the land such as growing and cooking 

food? 

A. Yeah well that’s all examples of the fires burning. 

Q. Yep, so building houses and shelter? 
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A. Yes. 

Q. Burying the dead? 

A. Yes. 

Q. And what Mr Meredith goes on to say at paragraph 83, if you just go on 

to page 401, in the second sentence: “ahi kā is usually considered as a 5 

reflection of the particular take to the particular area of land.  It’s 

underpinned by other factors such as whakapapa relationships and 

strategic alliances.”  Now again, that’s in the abstract but are you able to 

agree? 

A. Yes.  I better because Ropata Wahawaha, I come off him. 10 

Q. And just going back to his 79 on the previous page, he says: “a situation 

that has commonly been misunderstood as demonstrating ahi kā is when 

visitors have been allocated temporary usage rights”, and he goes on to 

say: “this should not be understood as conveying mana over the land to 

the visiting group.”  Now I understand that’s the same as you were 15 

explaining in relation to the harbour? 

A. Yes. 

Q. So can I take it you’d agree with his 79? 

A. Yes. 

1520 20 

Q. Can we then move please to document 201.00435 and then to page 448 

and to the bottom of that page please.  So I think we’ve looked at the 

concept in paragraph 35 which is just a general discussion of ahi kā.  So 

can we focus on paragraph 36 please, and that requires going across the 

page as well.  25 

A. Yes. 

Q. Next page please thank you.  

A. Yes. 

Q. He gives an example involving Maniapoto in paragraph 37, which you 

may recall if you read his reply statement. 30 

A. Yeah it was a long time ago. 

Q. Okay well perhaps have a look at 37 as well.  

A. Yes. 
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Q. So going back to 36, my question is are you able to agree with what  

Mr Meredith says in this paragraph 36? 

A. Well I go back to the context, the context why and the events that have – 

have led up to the present time if we’re talking about Tāmaki.  So, no. 

Q. You don’t agree. 5 

A. No.  We’re not talking about the context, and the – I've already talked 

about it anyway.  

Q. So, we – well we certainly are operating at different levels, so if you'll bear 

with me at the abstract level to some degree. 

A. That’s okay. 10 

Q. His evidence is that where an iwi doesn’t maintain ahi kā at a site, the fact 

that there was some historical event at that site with which they were 

associated, does not establish mana whenua and you disagree is that 

correct?  

A. Well I'm talking about – well that’s okay with what he’s talking about 15 

because that’s Maniapoto and Maniapoto are no longer there and 

Maniapoto don’t have domain over that, that area now.  I talked about ahi 

kā with regard to Ngāi Tai ki Tāmaki, and that that was never 

extinguished.  And I'm not aware of the – the issues surrounding 

Maniapoto no longer being at the present Waikato Hospital site, but I 20 

understand what Paul is talking about.  

Q. I understand from your earlier evidence that you're not in a position to talk 

about specific sites in Auckland where Ngāi Tai ki Tāmaki may have had 

an historical connection? 

A. I am in a position to talk about what was told to me and what I understand 25 

without any reference to any literature, and I think, I believe or I know 

what the stories I've been told, and the evidence that was given by Te 

Warena yesterday with regards to support, the stories that I've been told, 

but we have a whakapapa here. 

Q. But your evidence, that we are looking at, that’s your evidence from 30 

October, doesn’t describe particular connections in Auckland, is that 

correct?  You're mostly given examples in elsewhere? 

A. That's right sir. 
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CROSS-EXAMINATION:  MR HAURAKI – NIL 

RE-EXAMINATION:  MR WARREN 

Q. Dr Maxwell just a few questions of re-examination if you may, try to get 

them in before the break.  You were asked a number of questions just 

before Mr Hodder finished about ahi kā.  Did you hear the answers to the 5 

questions of Mr Meredith when he was cross-examined by me about the 

situation at Taharoa and Ngāti Mahuta and the acknowledgement by 

Maniapoto of the Ngāti Mahuta ahi kā there? 

A. No but I understand, I know of it. 

Q. What do you know of it? 10 

A. That Ngāti Mahuta have ahi kā in Taharoa because there’s a – there are 

two Ngāti Mahuta marae, active marae there today.   

Q. And you were asked a series of questions by my learned friend  

Mr Hodder from Professor Mead’s book and I think in answer to a 

question about a mana whenua today and whenua tahutahu and 15 

matautau you said that you'd learnt them at university, just to be clear you 

were talking about the University of Waikato, not the University of Opotiki? 

A. No the University of Waikato.  Ahi kā yes but ahi – ahi teretere and ahi 

matautau but the concepts I understand them now yes. 

Q. But when you talked to the Court this morning about your education 20 

towards being appointed a tohunga, if that’s the right term, those weren't 

concepts you were taught during your teachings? 

A. No, well today I was – you know I was asked about, I was asked about 

the spiritual connection to mana whenua and whakapapa.  Yeah.  I was 

taught about the stories that place my iwi on the whenua and toward the 25 

whakapapa to attach me and my various iwi to the whenua, and I'm talking 

about Ngāi Tai ki Tāmaki here, and that we’ve always remained, and 

always remain means ahi kā roa, our fires have not been extinguished, 

and they, well no one’s going to go and kill anyone now and boot them 

off the land and so our fires will continue to burn, and so that’s – when I 30 

say, will continue to burn in the future. 
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Q. So, in the context of time – in the context of Tāmaki where we know it’s 

now urbanised and the ownership possession of land, is in non-Māori 

ownership – 

A. Yes. 

Q. – how does one claim or exercise ahi kā in your opinion?  5 

1530 

A. I gave – give some examples about land being in third party ownership 

now in Opotiki, because the land was lost through confiscation, the same 

mechanism that has placed us in this court today.  But, we have pā, old 

fighting pā, up the valley where I live, the Otara Valley, that belong to my 10 

hapū.  Although in third party ownership we’ve always maintained a 

spiritual – well, we must do because I was told the story that that’s our pā 

and who the chiefs were that were living on that pā.  I never, ever saw 

anyone living on there but we referred to that as being our pā.  And if any 

– there’s a spiritual ahi that burns inside us and that – this spiritual ahi will 15 

probably be challenged but it’s the spiritual ahi that allows us to believe 

and to exercise our mana over that.  So we go up and say, just last week 

Tawhitirahi, Mr Hodder asked me about examples in Ōpōtiki and 

Tawhitirahi and Ngāi Te Rangi, that’s an old – although Ngāi Te Rangi 

lived there that’s an old pā of Ngāi Tamahaua, a hapū of Te Whakatōhea.  20 

So this weekend they’ve got a wānanga about Ngā Tapuwae o Muriwai, 

the footprints of Muriwai or the journeys of Muriwai, and so Ngāi 

Tamahaua went up to the farmer, Mr Connor, who owns the farm where 

that pā is situated and asked him permission so they can go and visit their 

pā and to take the uri of Ngāi Tamahaua on to that pā.  There’s that 25 

spiritual connection there, even though we lost that land in 1866 under 

the 1863 Settlers Act for the killing of the missionary Carl Völkner on the 

2nd of March 1865.  We were rendered a landless people, we have that 

spiritual connection to that land.  So the connection Ngāi Tai ki Tāmaki 

have to this particular land block here, there’s a spiritual connection that 30 

allows us to exercise mana.  And without upsetting Ngāti Whātua, there 

was an exercise of that mana inanahi. 
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QUESTIONS FROM THE COURT – NIL 

WITNESS EXCUSED 

WAIATA 

COURT ADJOURNS: 3.34 PM 

  5 
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COURT RESUMES: 3.54 PM 

MR WARREN CALLS 

PETER JAMES MCBURNEY 

Q. Your full name is Peter McBurney? 

A. Actually my full name is Peter James McBurney. 5 

Q. And you’ve prepared a statement of evidence dated 13 October 2020? 

A. I did. 

Q. And attached to that statement is a section of overview report you 

prepared for Ngāi Tai ki Tāmaki? 

A. That’s correct. 10 

Q. And you’ve also prepared a summary of your evidence for presentation 

to the Court today? 

A. Yes, I have. 

 

PETER JAMES MCBURNEY (AFFIRMED) 15 

EXAMINATION CONTINUES:  MR WARREN 

Q. Mr McBurney, I’ll ask you to read your summary to the Court.  I 

understand you’re going to take some paragraphs as read, if you can just 

navigate us through that as we go through that would be really helpful. 

A. Yes, I will. 20 

WITNESS READS SUMMARY OF EVIDENCE 

Introduction 

1.  My name is Peter McBurney. 

2. I am a professional historian with 26 years’ experience in the Treaty 

sector. 25 

3.  In 1994, I completed a BA degree at the University of Auckland 

specialising in anthropology and Māori studies. Since December 1994, I 

have worked as a freelance historian. 

4.  During this time, I completed more than 30 reports and have given 

evidence to the Waitangi Tribunal on 12 occasions. 30 

5.  I have undertaken two major projects which explore the pre-colonial and 

colonial history of Tāmaki and the wider district. Between 2008 to 2010, 
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I was the lead historian on a research project resulting in a report titled 

‘Traditional History Overview: Mahurangi and Gulf Islands’ (referred to 

here as ‘the Mahurangi Report’).1 

6.  In 2010, I was engaged by the Ngāi Tai ki Tāmaki Tribal Trust to prepare 

an overview report for the purposes of their direct negotiations (‘Ngāi Tai 5 

ki Tāmaki Claims Overview Report’, referred to here as ‘the Claims 

Overview Report’). 

7.  The Claims Overview Report, comprising 784 pages, was a confidential 

report for the purposes of settlement negotiations and was not prepared 

for litigation purposes. I am advised that the full report remains 10 

confidential. The report submitted as evidence that is attached and 

marked ‘PM01’ is a verbatim ‘copy and paste’ exercise from the original 

report. 

8.  I have been asked and accepted an appointment to act as an expert 

witness in this proceeding to present to the Court aspects of the 15 

settlement report that are… 

A. Of the claims overview report.  No.  I don’t know what means.  Aspects of 

my summary report that are of a – okay, aspects of the claims overview 

report, I think that should say. 

WITNESS CONTINUES READING SUMMARY OF EVIDENCE 20 

…that are relevant to the issues important to Ngāi Tai ki Tāmaki, namely 

mana whenua and ahi kaa roa within the area being claimed by Ngāti 

Whātua Ōrākei (‘NWO’). 

9.  In preparing my evidence, I have read the Statement of Evidence of Dr 

Vincent O’Malley dated 2 June 2020, as well as the evidence of 25 

Professor David Williams. 

10.  I have read schedule 4 of the High Court Rules and confirm that my 

evidence has been prepared strictly in accordance with the code of 

conduct. I formally record my agreement to abide by the provisions of 

the Code of Conduct for expert witnesses. The opinions expressed in my 30 

evidence are matters within my professional knowledge and expertise. 

Methodology 

11.  My evidence is based on an interrogation of the written sources, 

overwhelmingly, sources written in English. I do not consider myself an 



2754 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

expert on tikanga Māori, or the more nuanced aspects of mātauranga 

Māori. I do not speak te reo. 

12.  However, in order to comprehend, from a Māori perspective, the 

historical events that are under review here, it is necessary to engage 

with tikanga and with mātauranga Māori. This includes the nature and 5 

importance of take tupuna, the meaning and significance of the term 

‘pūtake’, and what constituted a raupatu, or conquest. 

13.  In preparing the original Claims Overview Report, I was fortunate to have 

the assistance of Nathew (Nat) Green of Ngāi Tai ki Tāmaki, who has 

spent many years researching the tribe’s history. Mr Green made 10 

significant contributions to various sections of the report and these have 

been referenced as such in my evidence for this hearing. The Claims 

Overview Report was peer-reviewed by Dr Monty Soutar. 

14.  Initial research undertaken for the Claims Overview Report revealed that 

Ngāi Tai rangatira featured prominently in land dealings with early 15 

Pākehā settlers and the Crown across the Auckland region from the mid-

1830s. Specifically, the Ngāi Tai rangatira Te Tara Te Irirangi played a 

leading role in:2 

(a) The Fairburn/Tāmaki transaction that established the CMS Mission 

station at Maraetai in 1836; 20 

(b) The establishment of his son-in-law, Thomas Maxwell and daughter 

Ngeungeu at Man-o-War Bay, Waiheke island c.1838; 

(c) The Ngāi Tai transfer of Motutapu and neighbouring islands to 

Maxwell in January 1840 (although the latter was lost at sea before the 

terms of the transaction could be finalised); and 25 

(d) Establishing Logan Campbell and Brown at Motukōrea (Brown’s 

Island) in 1840. 

15.  According to Ngāi Tai ki Tāmaki traditions, Te Irirangi and his cousin Te 

Nuku signed Te Tiriti o Waitangi at Waiorohe or Karaka Bay in March 

1840.3 Te Irirangi and other Ngāi Tai chiefs were signatories to the 30 

Crown’s Mahurangi purchase in April 1841, and Te Irirangi signed the 

Papakura purchase deed in January the following year.4 

16.  Te Irirangi and Ngeungeu were prominent in the peace-making following 

the incident known to the colonists as ‘The Ngāti Pāoa Invasion of 
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Auckland’ and to Māori as ‘Te Toangaroa – the Long Canoe Dragging’, 

in April 1851.5 

17.  However, following the introduction of the Native Land Court in the 

1860s, the tribe was markedly less influential, to the point where they 

came to be perceived by some as a hapū of Ngāti Pāoa, or were simply 5 

ignored altogether. This apparent decline needed to be explained and 

became an area of focus for our research. 

A. And I would add that that was in, when we were doing this project, in 

2010, 2011. 

WITNESS CONTINUES READING SUMMARY OF EVIDENCE 10 

Overview 

18.  My evidence is not intended to deny the legitimate and enduring 

customary rights of Ngāti Whātua o Ōrākei on the Tāmaki Isthmus. The 

point at issue is the notion that the Native Land Court’s Ōrākei Decision 

is a secure basis for Ngāti Whātua o Ōrākei to claim exclusive rights 15 

across the Tāmaki isthmus. 

19.  Tāmaki Makaurau, known as the land with a thousand lovers, was not 

the domain of a single tribal group, but was fought over and occupied, 

often in a cooperative manner, by many hapū with diverse iwi affiliations 

over many hundreds of years. Tikanga Māori had the capacity to 20 

facilitate this and accommodate multiple levels of customary rights, or 

layers of interests to land. 

20.  The common thread that links the tribal protagonists in Tāmaki is the 

kinship they shared as descendants of Hua o Kaiwaka and other tupuna 

who exemplified customary rights on the isthmus. This is as true for Ngāti 25 

Whātua as it is for the five tribes for whom the witness, Hetaraka 

Takapuna, acted as pūtake. 

21.  There is evidence that Hua continued to be regarded as the take tupuna 

(ancestral right) for the isthmus after the raupatu of Tuperiri and into the 

historical period. As one example among many, when claiming Ihumatao 30 

in the Compensation Court in 1865, Pāora Tūhaere set up Hua as his 

ancestral right to the land. 

22.  Tuperiri’s mother, referred to as Tokarorae in the whakapapa appended 

to the 1869 Ōrākei Decision, is recorded by Fenton as belonging to Ngā 
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Oho of Kaipara.6 Elsewhere, notably in Ōtene Pāora’s evidence to a 

Parliamentary Committee in 1912, Tokarorae (‘Toukararai’) is described 

as belonging to the hapū, Te Urioteaotawhirangi.7 Sometimes shortened 

to Te Uri o Te Ao, Te Urioteaotawhirangi is a hapū of Ngāi Tai ki Tāmaki. 

23.  Ōtene Pāora told the Committee, ‘The mana of Toukararai was the 5 

ancient mana or right to the land.’8 It was such whanaungatanga that 

enabled the inclusive political relations by which related but distinct tribal 

groups enjoyed access to a resource-rich land and seascape, such as 

the isthmus and its twin harbours. This system was turned on its head 

by the Native Land Court, which used whakapapa and tribal identity to 10 

exclude the many in favour of a few. This, in turn, achieved the objective 

of the Court as those few were then legally entitled to permanently 

alienate the land. 

Response to the evidence of Professor Williams and Dr O’Malley 

24.  In my view, the appraisals of the Ōrākei decision by Sir David Williams 15 

and Dr Vincent O’Malley tend to follow the logic employed by Fenton in 

arriving at his judgment. Williams sets aside his previous trenchant 

criticisms of the Native Land Court in order to endorse the Ōrākei 

Decision as ‘a comprehensive and considered judgement’, and ‘one of 

the longest and most detailed judgments ever produced’.9 20 

25.  O’Malley appears to conclude that in the case of the Ōrākei block, the 

Court got it right, and its findings are a fair reflection of the pre-1840 

history of the district and the disposition of customary rights on the 

Tāmaki Isthmus. 

26.  My evidence reviews key aspects of the Ōrākei case. I then examine the 25 

enduring customary rights of Te Wai o Hua in Tāmaki. 

Was the Court motivated by external factors in reaching its decision? 

27.  In the first judgment in the Ōrākei case, delivered on 8 December 1866, 

Fenton states: 

“It may be ordinarily supposed, setting aside all abstract considerations, 30 

whether of justice or of political expediency, that what are commonly 

termed Maori matters are of small commercial importance. But the Court 

cannot forebear observing that in this case interests to the amount of 

tens of thousands of pounds are involved, and, moreover, that principles 
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are concerned which will tend either to the settlement or to the 

continuous confusion of titles involving enormous values.”10 

28.  While we may not infer that Ngāti Whātua’s role of vendor in the 

transacting of much of the Tāmaki Isthmus to the Crown was the only 

factor motivating the Court to award title in their favour, it was an issue 5 

that the Chief Judge himself was aware of. 

Was the Ōrākei decision ‘comprehensive and considered’? 

29.  My evidence identifies three issues that cast doubt on the conclusion 

that the Ōrākei decision was comprehensive and considered: 

(a) The idea that the raupatu of Tuperiri determined customary rights on 10 

the isthmus for ‘100 years’ up to 1840; 

(b) The strength of Te Taoū/Ngāti Whātua in terms of their being able to 

exercise dominance over the isthmus consistently over that period; 

(c) The Ōrākei judgment’s interpretation of the return of Te Taoū/Ngāti 

Whātua to Tāmaki and Ōkāhu Bay in the years before the signing of the 15 

Treaty of Waitangi in 1840; and 

(d) The date of the raupatu of Tāmaki by Tuperiri. 

A. And I just want to take the next several paragraphs as read, from 

paragraph 30 through to paragraph 36.  Sorry, no, just paragraphs 30, 

31.  Paragraphs 30, 31, I’ll start again on page 8 at paragraph 32. 20 

WITNESS CONTINUES READING SUMMARY OF EVIDENCE 

30.  In my statement of evidence, I cite Angela Ballara comments on the 1740 

date for the raupatu, in which she suggests it is more likely to have 

occurred much later in the century.11 In preparing for this hearing, and 

looking at the issue more closely, I find the evidence relating to dates is 25 

so speculative as to be inconclusive. 

31.  Whether the raupatu of Tuperiri took place in 1740 or 1780, the Court’s 

finding that it constituted the final and decisive action in inter-tribal 

struggles for control of the isthmus must be called into question. The 

Ōrākei Decision dismisses all subsequent battles in which Te Taoū were 30 

defeated, as ‘not about land’, but simply about utu. This is a reductive 

argument insofar as all battles between Māori tribal groups very likely 

involved utu, none more so than the series of fights that established 

Tuperiri and his people at Tāmaki. The question to be asked is: were Te 
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Taoū/Ngāti Whātua able to maintain undisputed control over the isthmus 

and the wider district in the decades following the Tuperiri raupatu? The 

evidence indicates the contrary. 

Tāmaki remains a battleground in the years following the raupatu 

32.  The traditions describing events on the isthmus in the years following the 5 

death of Kiwi Tāmaki give no indication that Te Taoū ever achieved a 

comparable level of dominance. Rather, in the generation following 

Tuperiri, Te Taoū fought several engagements with Ngāti Pāoa in the 

Waitematā and the Manukau, some of which were victories for Te Taoū. 

Te Taoū also suffered major defeats at the hands of Ngāti Pāoa, notably 10 

when Apihai’s father Tarahawaiki was killed during a shark fishing 

expedition off the Mahurangi coast. 

33.  Te Taoū avenged the loss of Tarahawaiki in subsequent encounters with 

Ngāti Pāoa and their allies, at Pūponga on the Manukau, in an encounter 

with a fishing party near Kauri Point, and at ‘Rangimatarau’, near Point 15 

Chevalier.12 

34.  Seeking further satisfaction for the killing of Tarahawaiki, Te Taoū sent 

a war party against the Ngāti Pāoa stronghold on Waiheke. Having failed 

to locate the enemy, the taua returned to Tāmaki, where it was surprised 

by Ngāti Pāoa lying in wait at Orohe on the western head of the Tāmaki 20 

River. Those killed on the Te Taoū/Ngā Oho side included Tarahawaiki’s 

brother, Tomoaure and his spouse Te Tahuri. 

35.  According to Ballara, Te Taoū and Ngāoho were so weakened after 

Orohe that they retreated to the Waitakere ranges, until they eventually 

ventured to occupy land at Ihumatao and Mangere, while maintaining 25 

cultivations at Ōkāhu Bay. She adds that by about 1815, Te Taoū were 

living in two main groups, one at Kaipara and the other at Onehunga, 

while Ngāoho lived at Mangere where they had their main 

cultivations.13: 

36.  Pāora Tūhaere’s ‘Account of the Genealogy of the Ancestors of the Ngāti 30 

Whātua Tribe’ has an appended history of key events.14 This version 

records a Ngāti Whātua victory at Orohe, which appears to be relied on 

by Russell Stone.15 However, in the Ōrākei case Apihai Te Kawau 
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acknowledges the Ngāti Whātua losses, telling the Court that at that 

time, Ōkāhu and Ōrākei were uninhabited.16 

A. I’ll just take the next section as read, it’s been well rehearsed, 

paragraphs 37 to paragraph 44, and I’ll pick it up at paragraph 45. 

The early 1800s and the ‘Time of Hongi’ 5 

37.  According to Percy Smith, the Tāmaki isthmus was a dangerous place 

for everyone at the end of the 1790s, such that Ngāti Pāoa also gave up 

their settlement at Tauoma (Panmure). Ngāti Pāoa returned around 

1800, when Tangiteruru built the twin pā of Mokoia and Maunga-ina-ina 

(later known as Mauinaina) on the Tāmaki estuary near Panmure. A 10 

thriving community grew up around these pā, occupied by upwards of 

4,000 people by 1820.17 Hetaraka Takapuna’s father and grandfather, 

Pūrehurehu and Te Hehewā, were high ranking chiefs and leaders of 

this community. 

38.  As noted in my appended evidence ‘PM01’, Hetaraka’s grandfather, Te 15 

Hehewā had extensive rights on the North Shore as far as Orewa, and 

along both shores of the Waitemata, as far as Pītoitoi.18 He also 

exercised mana at Tāmaki itself and granted interests at Taurarua 

(Judge’s Bay) to Ngāti Whanaunga to cement peace with Te Horetā Te 

Taniwha. 20 

39.  The devastating Ngāpuhi attacks on Mokoia-Mauinaina in Tāmaki and 

Te Totara Pā at Thames took place at the end of 1821. Pūrehurehu was 

prominent in defending Mokoia pā against Hongi’s assault. He also 

appears to have been amongst those who heeded the warning to leave 

the night before the final assault, which enabled a large number of the 25 

defensive garrison to escape. 

40.  For the next ten years, the surviving Ngāti Pāoa and their Marutūāhu kin 

abandoned their homes at Tāmaki and Hauraki to seek shelter in the 

Waikato. Pūrehurehu led reprisal raids against Ngāpuhi, including the 

successful attack on Te Parawhau at Whāngārei at about 1822,19 but 30 

he died before the Hauraki tribes returned to the Hauraki district in early 

1831. 

41.  At the time of the sacking of Mokoia-Mauinaina, Apihai and Te Taoū 

were absent from the Tāmaki district as part of Te Amiowhenua 
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expedition. Nevertheless, Te Taoū had been complicit in the death of Te 

Koperu and his party of Ngāpuhi the previous year, and they remained 

a target for reprisal. 

42.  For Ngāti Whātua generally, the decisive event was the battle of Te Ika 

a Ranganui in 1825, near modern-day Kaiwaka in central Kaipara, which 5 

was a decisive victory for Ngāpuhi. 

43.  The Tāmaki-based Ngāti Whātua were not directly involved in the battle 

of Te Ika a Ranganui. While on their way to take part, they met their 

surviving relatives as they retreated from the debacle. At the Manukau, 

they re-grouped and sent a hand-picked taua north to inflict what harm 10 

they could on the pursuing Ngāpuhi. Fatefully, this war party killed 

Hongi’s eldest son, Hare Hongi, which created another take that 

demanded to be avenged. 

44.  Hongi took another war party to the Waikato in late 1825 for the specific 

purpose of punishing Te Taoū/Ngāti Whātua, who were by then residing 15 

with Ngāti Pāoa at Nohoawatea Pā on the Waipā River. Hongi told the 

Ngāti Pāoa chief, Te Rauroha (Kahukoti’s elder brother), to take his 

people out of the pā, whereupon he dealt Ngāti Whātua a heavy defeat, 

the survivors scattering to the surrounding countryside.20 Te Taoū/Ngāti 

Whātua ventured back to the Hauraki Gulf soon afterwards, constructing 20 

a pā at Mahurangi, but when this was attacked by Te Parawhau, they 

withdrew, initially to nearby localities including Takapuna and Ōkāhu. 

Eventually, they were gathered up by Te Paerimu of Te Uringutu, who 

brought sufficient waka to transport them all to Whakatiwai; from there 

they made their way into exile in the Waikato.21 25 

WITNESS CONTINUES READING SUMMARY OF EVIDENCE 

45.  In the Ōrākei Decision, Fenton appears to conclude that Ngāti Whātua’s 

continued occupation of the Tāmaki district in the period from 1821 to 

1825, when Ngāti Pāoa and others abandoned the area and took up 

residence in the Waikato, confirmed that the latter’s rights at Tāmaki had 30 

been lost. He does not assume rights were lost by Ngāti Whātua when 

they too left after 1825. 

Ngāti Whātua return from exile and make peace with ‘Ngāti Pāoa’ 
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46.  Evidence relating to the return of Ngāti Whātua from exile in the Waikato 

challenges the notion that they maintained exclusive rights over the 

isthmus. The seriousness of the so-called Whakatiwai murders is given 

little prominence in the Ōrākei decision, but they were a major obstacle 

preventing Ngāti Whātua returning to Tāmaki unopposed. When the 5 

Waikato and Te Taoū ‘invaders’ first arrived in the district, Ngāti Pāoa 

had sent a taua to meet them and a preliminary peace was brokered at 

Puneke on the Tāmaki River. This allowed Apihai and his people to 

occupy Karangahape and Māngere on the Manukau Harbour.22 This 

indicates that Ngāti Pāoa were guarding their rights, while at the same 10 

time accommodating the wishes of their erstwhile foes. My evidence 

describes other peace-making steps undertaken in the period up to 

1841. This evidence says a great deal about where the authority lay at 

Tāmaki in the mid-1830s and the wider region. 

The First Ōrākei Hearing, 1866 15 

47.  The 1866 title investigation of the Ōrākei block is reviewed in my 

appended evidence.23 Hetaraka Takapuna was the claimant in the 

case. Affiliated to the Ngāti Taimanawaiti branch of Ngāi Tai, Hetaraka’s 

immediate forebears, Te Rangikaketū, Te Hehewā and his father 

Pūrehurehu, are prominent in the narrative traditions of Tāmaki 20 

Makaurau, the Waitematā and the Takapuna and Mahurangi coast. 

Hetaraka’s evidence in 1866 is summarised as follows: 

(a) Hetaraka gave his full affiliations as ‘Tainui, Nga Iwi, Waiohua and 

Ngatitai’, adding: ‘I belong to the Ngatitai descended from the Tainui’; 

(b) His father, Pūrehurehu, was born at Ōrākei and he himself was born 25 

near Ōrākei; 

(c) His recent absence was due to his having been ‘engaged as a 

teacher amongst the natives’;24 

(d) His earliest ‘remembrances’ were of living at Ōrākei; 

(e) The only others living there were Ngāti Pāoa, a situation that 30 

continued until they were all driven off by Ngāpuhi in 1821; 

(f) According to Hetaraka, Ngāti Whātua had never lived at Ōrākei prior 

to 1821; 
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(g) He said that his family returned to Ōrākei after the invasion, living 

there in Summer and returning inland in Winter; 

(h) His grandfather, Te Hehewā, had lived at Maungawhau (Mount 

Eden), and also had pā at Ōrākei and at Omangaia north of Takapuna; 

(i) His father, Pūrehurehu, had built a pā at Taurarua (Judge’s Bay) and 5 

at Ōrākei. Hetaraka was living at Taurarua when Te Koperu raided 

Tāmaki. Hetaraka said Ngāti Tai deserted Taurarua at that time, but the 

pā itself was not destroyed; 

(j) He said that Āpihai Te Kawau came from Onehunga to assist Ngāti 

Tai and Ngāti Pāoa at the time of Te Koperu’s attack; otherwise, Āpihai 10 

only moved permanently from Māngere to Ōrākei when Governor 

Hobson first visited Tāmaki in early 1840; 

(k) Heteraka said he received payment, in the form of some dried eels, 

for land near Ōrākei. When asked by the Chief Judge what take he was 

claiming under, Hetaraka replied that he claimed the land as a Ngāti Tai, 15 

adding, ‘It is the same Ngatitai that H. Whetuki belongs to’;25 

(l) Hetaraka told the Court that Ngāti Tai had sold no land (at Ōrākei) to 

Europeans.26 

48.  Hetaraka then gave the boundaries of the Ngāti Tai lands, which spread 

across the northern shore of the Tāmaki Isthmus from the Tāmaki River 20 

to the Whau, as illustrated in the map overleaf. 
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Map 1: Native Land Court Blocks West of Tāmaki River 

 

A. This is a map taken from our report that was completed in 2011.  I’ll just 

leave it there. 

WITNESS CONTINUES READING STATEMENT OF EVIDENCE 5 

49.  Although the land under investigation was confined to the 700-odd acre 

Ōrākei block, Hetaraka’s claim that the whole of Tāmaki belonged to 

Ngāti Tai/Te Waiohua was a significant challenge to the colonial status 

quo. It appears the Chief Judge registered his incredulity and referred to 

early land sales, with the query, ‘How the[n can] Auckland stand where 10 

it is?’27 
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50.  I will not traverse the rest of Hetaraka’s evidence here. Suffice it to say 

that he was subjected to searching questions on various points. 

The enduring mana of Ngāi Tai ki Tāmaki and Te Wai o Hua 

51.  Tiki-te-Auwhatu (a.k.a. Te Keteanataua) of the Tainui waka married 

Hinematapāua of the tangata whenua, a descendant of the early 5 

ancestors Ruatāmore and Toi Te Huatahi.28 Their son, Taihaua, who 

was born at Tāmaki, was the progenitor of many descent lines and hapū, 

including: Ngāti Taimanawaiti, Te Uri o Te Ao Tāwhirangi, Ngāti Kōhua, 

Ngāti Rangitāwhia and Ngāti Te Rau.29 In the nineteenth century Native 

Land Court, Taihaua was set up as a take for customary rights across 10 

the region, from Tiritirimātangi Island to Papakura. 

52.  Hetaraka Takapuna’s descent from Hua o Kaiwaka was through the 

chiefly male line from Hua’s marriage to Kahuwaero, the sister of 

Taimanawaiti. Hua’s son, Whaorakiterangi, married the granddaughters 

of Taimanawaiti; Heteraka descends from Rangimaurea, while the Ngāti 15 

Pāoa hapū Te Urikaraka (and numerous others) descend from 

Rangikapua. 

53.  Table 1 overleaf shows the major descent lines from three of Hua’s 

known marriages.30 Apihai Te Kawau descends from Rauwhakiwhaki, 

through his father Tarahawaiki marrying Mokorua. Tuperiri himself was 20 

the grandson of Te Ao Tāwhirangi, who exercised customary rights 

across the Tāmaki district and was the eponymous ancestor of the Ngāti 

Tai hapū, Te Uri o Te Ao. 

54.  Similarly, the table shows that Kiwi Tāmaki descends from Hua’s 

marriage to Rangihuamoa, a woman of the ancient tribe known as Ngā 25 

Iwi. In his evidence to the Court, Hetaraka differentiated himself from 

Kiwi, saying that the latter belonged to Ngā Iwi, whereas he belonged to 

Te Wai o Hua and Ngāti Tai. 

 

 30 
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Table 1: Marriages of Hua o Kaiwaka 

 

Hetaraka Takapuna’s status as pūtake (source of right) for the counter-

claimants 

55.  In the Ōrākei Decision, Chief Judge Fenton asks how is it, if Hetaraka 5 

was the ‘putaki of the Ngatipaoa title’, was he not consulted when 

Uruamo met Kahukoti at their aforementioned hui at Orere.31 Fenton’s 

query indicates his lack of appreciation as to why Hetaraka qualified as 

the pūtake of his group of claimants. 

56.  The word pūtake may be translated as root, cause or ancestor.32 By 10 

virtue of his whakapapa, Hetaraka Takapuna embodied the rights of the 

claimants he represented because he could trace a direct, rangatira line 

of descent from the original rights holder, Hua o Kaiwaka (Hua), the 

eponymous ancestor of Te Wai o Hua, who was the take tupuna for 

Tāmaki. Hua had at least three wives, from each of whom sprang major 15 

lineages with rights to Tāmaki Isthmus. 

57.  In 1836, some 30 years before the sitting of the Court, Kahukoti, the son 

of Te Haupā, was the embodiment of those rights. Like Hetaraka, 

Kahukoti was a direct descendant of Hua o Kaiwaka, as outlined in the 

whakapapa below. 20 
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Figure 1A: Descent lines from Hua o Kaiwaka to Hetaraka and Kahukōti 

 

58.  Hetaraka and Kahukoti both descend from Hua’s marriage to Kahuwaero 

of Ngāti Taihaua. The fact that Kahukōti appears to be a generation after 

Hetaraka, yet flourished at a generational level prior to him may be 5 

explained by variations in generational spans.33 Kahukoti fought at 

Mokoia-Mauinaina alongside Hetaraka’s father, Te Pūrehurehu, who 

was active in pursuing vendettas against Ngāpuhi and also in the warfare 

between Ngāti Pāoa and Waikato that persisted into the 1830s. 

Ngāi Tai ki Tāmaki rights on the Isthmus 10 

59.  Since the arrival of Tainui waka, the west bank of the Tāmaki River 

served as Ngāi Tai ki Tāmaki’s base camp in their settlement of the 

Tāmaki/Tīkapa Moana/Hauraki districts, giving them a very long 

association with that part of the isthmus. Ngāti Tai and Ngāti Pāoa also 

have strong and longstanding whanaungatanga, effectively sharing land 15 
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rights across the wider region, including on the western side of the 

Tāmaki River. 

60.  Hetaraka’s grandfather Te Hehewā, and great grandfather Te 

Rangikaketū were nominated as having mana at Tāmaki, the Gulf 

Islands and the North Shore. Witnesses in the Ōrākei hearing stated that 5 

Te Rangikaketū maintained his mana after Te Taoū defeated Kiwi 

Tamaki. Te Hehewā was acknowledged as having mana over a wide 

area, including on Tāmaki Isthmus, exemplified by his making a tuku of 

land at Taurarua lands to the Hauraki rangatira Te Horeta Te Taniwha 

to offset a series of outstanding utu claims. 10 

The Court’s treatment of tikanga and whakapapa 

61.  The tribal groups that occupied the wider region of Tāmaki, Hauraki, 

Waikato and the Kaipara, and indeed, extending as far as Whangarei 

and the Bay of Islands, were part of complex genealogical networks that 

overlaid the land. This was not an abstract idea; rather, whanaungatanga 15 

facilitated the mobility upon which the traditional economy depended. 

62.  Hetaraka was asked repeatedly what were the boundaries of the Ngāti 

Tai lands in former times, to which he replied, ‘There were no ancient 

boundaries’.34 In the absence of firm boundaries, Māori used 

whakapapa to regulate access to land and resources, generally in an 20 

inclusive manner, provided correct protocols were observed. An 

individual’s tribal affiliation varied depending on where they were within 

their rohe; for example, Hetaraka belonged to Ngāti Kahu/Ngāti 

Poataniwha at Tiritirimātangi, Rangitoto, and on the North Shore, to 

Ngāti Kōhua east of the Wairoa River, and to Te Wai o Hua at Tāmaki. 25 

Yet he belonged to Ngāti Tai at all of those places; his Ngāti Tai ancestry 

was the fundamental root of his rights across the whole region. 

A. And I think I’ll leave it, thank you. 

63.  While Fenton acknowledged the importance of whakapapa, he stated: 

‘[Pedigrees] must be received, not for the purpose of deciding tribal 30 

estates, but for the purpose of determining members of tribes.’35 This 

essentially relegates whakapapa to the function of defining membership 

of a group, rather than helping explain how groups are interconnected 
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with each other, and how those connections underpin political and social 

action and decision-making. 

64.  In evaluating the claims to Ōrākei of Ngāti Te Ata and Ngāti Tamaoho, 

Fenton concludes that to allow their present representatives ‘…to return 

and claim a share in the lands which their ancestors left, there will be no 5 

such thing as even a tribal right in any part of New Zealand.’ As all tribes 

were related by blood, ‘…New Zealand would become one vast 

inheritance, of which all the Maories [sic] in the island would be the joint 

owners.’36 

65.  Such an outcome would be at odds with the Court’s purpose, which was 10 

to identify a specific group of owners as entitled to a given block of land, 

thereby extinguishing Native title, so as to facilitate the alienation of that 

land. In the Ōrākei case, the Court found Ngāti Whātua to be that group 

of owners. 

Other issues with the Court process 15 

66.  For Māori, narrative traditions concerning ancestors from the distant 

past, who lived, fought, died and were buried on the land, imbued their 

claims with a spiritual element that was the very essence of their 

relationship to the land. The Court was not interested in what it regarded 

as hearsay evidence that could not be verified and Fenton in particular 20 

had little patience with claims based on ancestors who lived centuries in 

the past. 

67.  When the lines of questioning of witnesses employed by the Pākehā 

lawyers on issues related to whakapapa and tribal affiliation is 

considered, it is apparent that many of the answers they were given 25 

made little sense to them. 

68.  From the Court minutes, Hetaraka appeared frequently discomforted by 

the questioning he was subjected to, exhibiting signs of nervousness or 

agitation when giving evidence. At one point during the first case, the 

Court closed early, apparently because he was exhausted.37 Ballara 30 

observes that the knowledge deployed by the old chiefs was not told or 

learnt for the purposes of the Land Court. The evidence may have 

appeared ‘contradictory’ because it stemmed from a different cultural 

experience to that of the judge.38 
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Q. Thank you, Mr McBurney.   

MR WARREN ADDRESSES THE COURT – PARAGRAPH 8 AMENDMENT 

(16:22:52) 

EXAMINATION CONTINUES:  MR WARREN 

Q. Paragraph 8, Mr McBurney, where you change settlement report to 5 

claims overview report, could you just cross that out and add in claims 

overview and initial that please.  And then I’ll ask you to sign the summary 

and to sign your main brief of evidence please, and date it as well thank 

you. 

BRIEF OF EVIDENCE OF PETER MCBURNEY 10 

Introduction 

1.  My name is Peter McBurney. 

2.  I am a professional historian with 26 years’ experience in the Treaty 

sector. 

3.  In 1994, I completed a BA degree at the University of Auckland 15 

specialising in anthropology, Māori studies and history. Since December 

1994 I have worked as a freelance historian, generally under contract to 

the Crown Forestry Rental Trust and its clients. This has entailed 

research and writing historical reports to support claims to the Waitangi 

Tribunal and direct negotiations with the Crown. Clients have included 20 

whānau, hapū and iwi of Hauraki, Te Arawa, Whanganui, Te Tairawhiti, 

Wairarapa/Tararua, Tauranga Moana, Ngāti Tūwharetoa, Te 

Urewera/Kaingaroa, Te Taitokerau, Mahurangi, Te Tau Ihu o te Ika a 

Maui, and Ngāti Raukawa and Ngāti Kauwhata interests in the Waikato 

and Horowhenua Manawatū districts. I have also undertaken a handful 25 

of commissions let by the Office of Treaty Settlements for gap-filling 

research to assist with Treaty settlement negotiations. 

4.  During this time, I completed more than 30 reports and have given 

evidence to the Waitangi Tribunal on 12 occasions. The reports covered 

a wide range of Treaty claim related issues, spanning all periods of New 30 

Zealand/Aotearoa’s colonial history. Those relevant to the evidence I am 
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presenting today include: pre-Treaty tribal histories across much of the 

North Island, including Tāmaki Makaurau and the Waikato, the New 

Zealand Land Wars, and the operations of the Native Land Court. While 

often supplemented by interviews with kaumatua and other tribal 

experts, the reports are primarily based on archival research. 5 

5.  In 2017, I set up a company called Ardmore History Research Limited 

(AHRL) to manage the research and the production of reports for the 

emerging Marine and Coastal Area Act (MACA) sector. I am the sole 

director of AHRL and the principal report writer. Over the past two years, 

the company has completed a number of reports for The Office of Māori-10 

Crown Relations – Te Arawhiti, Ministry of Justice. 

6.  I have undertaken two major projects which explore the pre-colonial and 

colonial history of Tāmaki and the wider district. Between 2008 to 2010, 

I was the lead historian on a research project for the Mahurangi and Gulf 

Islands Collective, a cluster of claimants to the Waitangi Tribunal, which 15 

resulted in a report entitled ‘Traditional History Overview: Mahurangi and 

Gulf Islands’ (referred to here as “the Mahurangi Report”).1 

7.  In 2010, I was engaged by the Ngāi Tai ki Tāmaki Tribal Trust, as the 

mandated body on behalf of that iwi to negotiate its historical settlement 

with the Crown, to prepare an overview report for the purposes of their 20 

direct negotiations (‘Ngāi Tai ki Tāmaki Claims Overview Report’, 

referred to here as “the Claims Overview Report’”. My research assistant 

was Ngāi Tai descendant, Natthew (Nat) Green, whose expertise in Ngāi 

Tai traditions led to him authoring some sections of the report, including 

part of the evidence filed on my behalf in the present case. 25 

8.  The Claims Overview Report, comprising 784 pages, was a confidential 

report for the purposes of settlement negotiations and was not prepared 

for litigation purposes. I am advised that the full report remains 

confidential. It is important to note that the report submitted as evidence 

that is attached and marked ‘PM01’ is a verbatim ‘copy and paste’ 30 

exercise from the original report and was not written with this hearing in 

mind. 

9.  I have been asked and accepted an appointment to act as an expert 

witness in this proceeding to present to the Court aspects of the 
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settlement report that are relevant to the issues important to Ngāi Tai ki 

Tāmaki, namely mana whenua and ahi kaa roa within the area being 

claimed by Ngāti Whātua Ōrākei (“NWO"). To be clear, I am tikanga 

expert. My report and this statement of evidence are based on the 

historical written record. 5 

10.  In preparing my evidence, I have had the opportunity to read the 

Statement of Evidence of Dr Vincent O’Malley dated 2 June 2020, as 

well as the evidence of Dr David Williams. 

11.  I have read schedule 4 of the High Court Rules and confirm that my 

evidence has been prepared strictly in accordance with the code of 10 

conduct. I formally record my agreement to abide by the provisions of 

the Code of Conduct for expert witnesses. The opinions expressed in my 

evidence are matters within my professional knowledge and expertise. 

Where I have relied on information supplied or sourced from other 

people, I have recorded that reliance and identified the provider. As 15 

noted above, the attached report was prepared in conjunction with Nat 

Green and to the extent that information has been sourced from him, it 

has been referenced in my report. 

Overview 

12.  My evidence is not intended to deny the legitimate and enduring 20 

customary rights of Ngāti Whātua o Ōrākei on the Tāmaki Isthmus. The 

point at issue is the notion that the Native Land Court’s Ōrākei Decision 

is a secure basis for Ngāti Whātua o Ōrākei to claim exclusive rights 

across the Tāmaki isthmus. 

13.  Tāmaki Makaurau, the land with a thousand lovers, was not the domain 25 

of a single tribal group, but was fought over and occupied, often in a 

cooperative manner, by many hapū with diverse iwi affiliations over 

many hundreds of years. Tikanga Māori had the capacity to facilitate this 

and accommodate multiple levels of customary rights, or layers of 

interests to land. 30 

14.  The common thread that links the tribal protagonists in Tāmaki, and in 

the Ōrākei narrative specifically, is whanaungatanga, being the kinship 

they shared as descendants of Hua o Kaiwaka. This is as true for Ngāti 
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Whātua as it is for the five tribes for whom the witness Hetaraka 

Takapuna acted as pūtake (the ancestral source of right). 

15.  All tribes could trace descent from Hua by various lines, including Te 

Taoū. Hua continued to be regarded as the take tupuna (ancestral 

source of right) for the isthmus after the raupatu of Tuperiri and into the 5 

historical period. As one example among many, when claiming Ihumatao 

in the Compensation Court in 1865, Pāora Tūhaere set up Hua as his 

ancestral right to the land. 

16.  Whanaungatanga enables the inclusiveness by which related but distinct 

tribal groups could enjoy access to a resource-rich land and seascape, 10 

such as the isthmus and its twin harbours. This system was turned on its 

head by the Native Land Court, which used whakapapa and tribal identity 

to exclude the many in favour of a few. This in turn achieved the objective 

of the Court as those few were then enabled to permanently alienate the 

land. 15 

17.  The Ōrākei title investigation, which occupied two lengthy hearings in 

1866 and 1868, was the only significant investigation of Māori customary 

rights on the Tāmaki Isthmus, as it was the only land on the isthmus that 

had not been transferred to the Crown since the signing of the Treaty of 

Waitangi in 1840.2 20 

18.  This gives the decision for the Ōrākei block by Francis Dart Fenton a 

predominance that is unusual when looking back and trying to 

understand customary rights. Nevertheless, historical evidence from a 

range of sources, including other Land Court cases, helps make sense 

of the Ōrākei case and the arguments put forward by the non-Ngāti 25 

Whātua Ōrākei claimants that they too had rights in the isthmus. These 

sources are explored in my main report. 

Definitions 

19.  This brief of evidence deals with a number of tribal groupings whose 

identities have evolved over the past 200-250 years. In the nineteenth 30 

century, ‘Ngāti Pāoa’ were described the dominant tribe around the 

shores of the Hauraki Gulf, such that Crown officials often glossed all 

Hauraki-affiliated Māori as belonging to Ngāti Pāoa. This was especially 

true in the case of Ngāti Tai (today’s Ngāi Tai ki Tāmaki), but also 
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affected other members of the Marutūāhu Confederation, including Ngāti 

Maru, Ngāti Tamaterā, and Ngāti Whanaunga. 

20.  Ancestral rights to the Tāmaki Isthmus were founded on descent from 

Hua o Kaiwaka (Hua), whose antecedents linked him to all the major 

waka whose crew members had disembarked at Tāmaki and married 5 

into the ancient peoples already resident on the isthmus. 

21.  All claimants in the Ōrākei case could claim descent from Hua. This 

included Te Taoū/Ngāti Whātua, Ngāti Tai, Ngāti Pāoa, Ngāti Tamatera, 

Ngāti Maru and Ngāti Whanaunga and the so-called ‘lower Waikato 

tribes’ of Te Ākitai, Ngāti Tamaoho, Ngāti Te Ata and Ngāti Pou. 10 

22.  Hetaraka Takapuna, a key witness in the Ōrākei hearings, was a 

descendant of the chiefly male line from Hua’s first marriage. He also 

identified himself as the last surviving chief of Ngāti Taimanawaiti, 

following on from his father, Pūrehurehu, grandfather Te Hehewa and 

great-grandfather, Te Rangikaketū. The latter was a contemporary of 15 

Kiwi Tāmaki and was deeply involved in the events of those times. 

23.  Today, ‘Ngāti Whātua Ōrākei’ are defined as group comprising the hapū 

of Te Taoū, Ngāoho and Te Uringutu. In the 1860s, when the Native 

Land Court investigated title to the Ōrākei block, the tribal affiliation was 

generally given as Te Taoū or Ngāti Whātua. Witnesses did not describe 20 

themselves as “Ngāti Whātua Ōrākei”. In this brief of evidence, the Ngāti 

Whātua community resident at Ōrākei in the 1860s is referred to as 

‘Ngāti Whātua/Te Taoū’. 

Response to the Evidence of Dr Williams and Dr O’Malley 

24.  In my view, the appraisals of the Ōrākei decision by Sir David Williams 25 

and Dr Vincent O’Malley tend to follow the logic employed by Fenton in 

arriving at his judgment. Williams sets aside his well-known and 

trenchant criticisms of the Native Land Court, which he has previously 

characterised as Te Kooti tango whenua (The land taking Court),3 in 

order to endorse the Ōrākei Decision (Ōrākei) as ‘a comprehensive and 30 

considered judgement’, and ‘one of the longest and most detailed 

judgments ever produced’.4 

25.  For his part, O’Malley observes that: 5 
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“The Native Land Court that emerged after 1865 was a highly flawed 

mechanism for determining customary rights and the nature of the titles 

it was able to issue under the various Native Land Acts often failed to 

reflect customary tenure fully or adequately. But that does not mean that 

the evidence put to the court, or the court’s findings on that evidence, 5 

must necessarily be cast aside in toto.” 

26.  O’Malley concludes that in the case of the Ōrākei block, the Court got it 

right, and its findings are a fair reflection of the pre-1840 history of the 

district and the disposition of customary rights on the Tāmaki Isthmus. 

27.  In the course of researching and writing the Claims Overview Report for 10 

Ngāi Tai ki Tāmaki, I closely examined the Ōrākei case. In doing so, I 

arrived at a different assessment as to the integrity of the Ōrākei 

judgment. The methodology I employed was broadly similar to the 

approach taken by Fenton (and more recently, Dr O’Malley), in that I 

endeavoured to reconstruct as far as possible an historical chronology 15 

of the wider district from the mid-eighteenth century to around 1860. I 

was able to examine a wide range of sources, both primary and 

secondary. 

28.  My evidence here focuses on the following: 

(a) Whether the Court was motivated by external factors to come to a 20 

particular decision; 

(b) Whether the Ōrākei case is exceptional in that the judgment is 

comprehensive and well considered; 

(c) The chronology of significant events in the decades prior to 1840, in 

particular the date of the raupatu of Tuperiri; and 25 

(d) The timing of the return of Ngāti Whātua to Tāmaki after the period 

of inter-tribal conflict with Ngāpuhi. 

29.  The second part of my brief of evidence examines the enduring 

customary rights of Te Wai o Hua, under the following headings: 

(a) The ancient rights of Ngāi Tai ki Tāmaki and Te Wai o Hua; 30 

(b) The status of Hetaraka Takapuna as pūtake (source of right) of the 

counter-claimants; 

(c) Ngāi Tai rights on the Isthmus; 

(d) The Court’s treatment of whakapapa and tikanga; and 
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  (e) Other issues with the Court process. 

Was the Court Motivated by External Factors in Reaching its Decision? 

30.  At paragraph 118 of his evidence, Williams states with respect to the 

Ōrākei interlocutory judgement: 6 

“Despite my writings being generally critical of the Native Land Court, in 5 

my opinion, there is no clear reason to doubt that the Ōrākei Decision 

was correctly decided. This was not a case where the Crown or a private 

purchaser already had a pre-determined prior arrangement to alienate 

the block into settler hands following the court hearing.” 

31.  I would suggest that this misses a crucial point that Fenton himself set 10 

forth in his preamble to the first judgment in the Ōrākei case, delivered 

on 8 December 1866, in which he states:7 

“It may be ordinarily supposed, setting aside all abstract considerations, 

whether of justice or of political expediency, that what are commonly 

termed Maori matters are of small commercial importance. But the Court 15 

cannot forebear observing that in this case interests to the amount of 

tens of thousands of pounds are involved, and, moreover, that principles 

are concerned which will tend either to the settlement or to the 

continuous confusion of titles involving enormous values.” 

32.  While we may not infer that Ngāti Whātua’s role of vendor in the 20 

transacting of much of the Tāmaki Isthmus to the Crown was the only 

factor motivating the Court to award title in their favour, it does appear it 

was one that the Chief Judge himself was aware of. 

33.  The second Ōrākei decision is certainly lengthy. However, it is not the 

only Native Land Court decision of such length. In rare cases elsewhere 25 

in the country, where land had already been sold, the court produced 

elaborate judgments with detailed historical expositions that reinforced 

the status quo. Both the Rangitikei-Manawatū judgment in 1869 and the 

Pukehāmoamoa decision in 1880 enabled the Crown to avoid the 

inconvenient situation and ‘continuous confusion of titles’, where 30 

persons or tribes other than those who had sold the land to the 

government were found to have substantial customary rights.8 

Was the Ōrākei Decision ‘Comprehensive and Considered’? 
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34.  A number of issues cast doubt on the conclusion that the Ōrākei decision 

was comprehensive and considered. Key issues are: 

(a) The idea that the raupatu of Tuperiri determined customary rights on 

the isthmus for ‘100 years’ up to 1840; 

(b) The strength of Te Taoū/Ngāti Whātua in terms of their being 5 

able to exercise dominance over the isthmus consistently over 

that period; and 

(c) The Ōrākei judgment’s interpretation of the return of Te Taoū/Ngāti 

Whātua to Tāmaki and Ōkāhu Bay immediately before the signing of the 

Treaty of Waitangi in 1840. 10 

The Date of the Raupatu of Tāmaki by Tuperiri 

35.  Regarding the 1740 date for the raupatu, Angela Ballara has proposed 

it is more likely to have occurred much later in the century. She writes:9 

“[I]f Apihai Te Kawau was born in the 1790s (he died in 1869), and was 

the ruling chief at Tamaki by 1820, (his father, Tuhawaiki,10 [sic] was 15 

probably a mature man during that time and a contemporary of Hongi 

Hika (1772-1827, fl. 1807-1827). If Tuperiri, grandfather of Apihai and a 

protagonist in these events, was a contemporary of Hongi Hika’s father, 

Te Hotete, his activities were likely to have taken place in the 1780s or 

1790s. The latter decade is the more likely, given that Tuperiri’s sons 20 

were already old enough to take part in the events, with the second son, 

Paewhenua, making peace between his father and another leader. 

Putting Tuperiri’s conquest back to 1740 instead of 1780 or 1790 

supposes that the floruit period of the grandfather was a full century 

before that of his grandson, who met Marsden in 1820, signed the Treaty 25 

of Waitangi and sold the site of Auckland in 1840, and was an assessor 

in the 1850s.” 

36.  If a date of around 1780 to 1790 is accepted as more likely, this means 

Te Taoū/Ngāti Whātua were not residing on the Tāmaki Isthmus for 100 

years prior to the signing of the Treaty of Waitangi. Rather, their 30 

presence endured for some 30 to 40 years prior to ‘the time of Hongi’ 

(c.1821), when the sacking of the twin pā of Mokoia-Mauinaina led to the 

isthmus being largely abandoned. 
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37.  The Court’s finding that the raupatu of Tuperiri constituted the final and 

decisive action in inter-tribal struggles for control of the isthmus must be 

called into question. In his decision, Fenton dismisses all subsequent 

battles in which Te Taoū were defeated as ‘not about land’, but simply 

about utu. This is a reductive argument insofar as all battles between 5 

Māori tribal groups very likely involved utu, none more so than the series 

of fights that established Tuperiri and his people at Tāmaki. The question 

to be asked is: were Te Taoū/Ngāti Whātua able to maintain undisputed 

control over the isthmus and the wider district in the decades following 

the Tuperiri raupatu? The evidence indicates the contrary. 10 

Tāmaki Remains a Battleground in the Years Following the Raupatu 

38.  Ballara paints a picture of life at Tāmaki Makaurau when Kiwi Tāmaki 

was the ruling chief of Te Wai o Hua and the manner in which he was 

feted by his people and enjoyed all the fruits of this bounteous region. 

She writes:11 15 

“At the time when kūmara were being harvested, he lived at 

Maungawhau to be close to the flats where the best tubers were grown. 

When it was the season for catching sharks he lived at Mangere, or when 

it was the time for catching sharks at Ngutuwera, a fishing ground 

seawards of Rangitoto, he lived at Te Tō. When it was time for decoying 20 

and preserving birds, also on islands in the Ngutuwera area, he lived at 

Te Pāhi, an island in the upper Waitematā. When birds were caught and 

preserved at Ōwairaka he lived there, and when birds were hunted and 

preserved on other islands of the Hauraki Gulf he lived at a place called 

Takarunga [Mount Victoria].” 25 

39.  The author goes on to list the many places across the isthmus where Te 

Wai o Hua maintained pā and kāinga, around the margins of both the 

Manukau and Waitematā Harbours. 

40.  The traditions describing events on the isthmus in the years following the 

death of Kiwi and the Te Taoū raupatu give no indication that Te Taoū 30 

ever achieved a comparable level of dominance. 

41.  In the generation following Tuperiri, Te Taoū suffered major losses at the 

hands of Ngāti Pāoa, resulting in the deaths of Tuperiri’s sons, 

Tarahawaiki (the father of Apihai Te Kawau) and Tomoaure. During a 
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shark fishing expedition off the Mahurangi coast, Tarahawaiki insulted 

Ngāti Pāoa who were fishing nearby by naming a shark he had just 

caught, ‘Te Haupā’, after the leading Ngāti Pāoa rangatira. This was a 

grave insult and Ngāti Pāoa gained immediate revenge when they 

attacked Tarahawaiki’s camp on one of the Mahurangi islands, killing 5 

him and most of his fishing party. 

42.  According to an account by Percy Smith, Te Taoū were able to avenge 

the loss of Tarahawaiki in subsequent encounters with Ngāti Pāoa and 

their allies, at Pūponga on the Manukau, in an encounter with a fishing 

party near Kauri Point, and at ‘Rangimatarau’, near Point Chevalier, 10 

where Te Haupā’s brother, Te Waero was killed.12 

43.  However, when seeking further satisfaction for the killing of Tarahawaiki, 

and aided by new allies from Waikato, Te Taoū sent a war party against 

the Ngāti Pāoa stronghold on Waiheke. They failed to locate the enemy 

and on their return to Tāmaki, the taua was surprised by Ngāti Pāoa lying 15 

in wait at Orohe on the western head of the Tāmaki River. In other 

evidence I prepared for the Mahurangi district, I wrote:13 

“The Te Taoū and Ngāoho party suffered a serious defeat, with those 

killed including: Te Tahuri the giver of the fatal gift of land at Panmure, 

Tomoaure, her husband and the paternal uncle of Apihai Te Kawau, and 20 

Rangimatoru, the son of Kiwi Tamaki, fighting on the side of his father’s 

conquerors. Te Taoū and Ngāoho were so weakened that they retreated 

to the Waitakere ranges, until they eventually ventured to occupy land at 

Ihumatao and Mangere, while maintaining cultivations at Ōkāhu Bay. 

Ballara states that by about 1815, Te Taoū were living in two main 25 

groups, one at Kaipara and the other at Onehunga, while Ngāoho lived 

at Mangere where they had their main cultivations.” 

44.  Another version of this narrative is recorded in a manuscript written by 

Pāora Tūhaere on the genealogy of the ancestors of Ngāti Whātua, held 

at Auckland City Libraries.14 This version records a Ngāti Whātua 30 

victory at Orohe.15 However, in the Ōrākei case Apihai Te Kawau 

appears to have confirmed the version of a Ngāti Whātua defeat, telling 

the Court that at that time Ōkāhu and Ōrākei were uninhabited.16 

The Early 1800s and the “Time of Hongi” 
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45.  According to Smith, the Tāmaki isthmus was a dangerous place for 

everyone at the end of the 1790s, such that Ngāti Pāoa also gave up 

their settlement at Tauoma (Panmure). Ngāti Pāoa returned around 

1800, when Tangiteruru, the father of Tāmati Tangiteruru who gave 

evidence at the Ōrākei hearing, built the twin pā of Mokoia and Maunga-5 

ina-ina (later known as Mauinaina) on the Tāmaki estuary near 

Panmure. A thriving community grew up around these pā, occupied by 

upwards of 4,000 people by 1820.17 Hetaraka’s father and grandfather, 

Pūrehurehu and Te Hehewa, were high ranking chiefs and leaders of 

this community. 10 

46.  As noted in my main report, Hetaraka’s grandfather, Te Hehewa had 

extensive rights on the North Shore as far as Orewa, and along both 

shores of the Waitemata, as far as Pītoitoi.18 He also exercised mana 

at Tāmaki itself, as the report states: 19 

“Around 1800, Te Hehewa made peace with Ngāti Pāoa and Ngāti 15 

Whanaunga, and allowed them to commence occupation of Ngāti Tai 

lands on the Waitematā. In particular, Te Hehewa granted interests at 

Taurarua (Judge’s Bay) to Ngāti Whanaunga; this was to cement peace 

with Te Horetā Te Taniwha, who had taken up old ancestral grievances 

of Hauraki against Ngāti Tai and Wai o Hua.” 20 

47.  The devastating Ngāpuhi attacks on Mokoia-Mauinaina in Tāmaki and 

Te Totara Pā at Thames took place at the end of 1821. Pūrehurehu was 

prominent in defending Mokoia pā against Hongi’s assault. He also 

appears to have been amongst those who heeded the warning to leave 

the night before the final assault, which enabled a large number of the 25 

defensive garrison to escape. 

48.  For the next ten years, the surviving Ngāti Pāoa and their Marutūāhu kin 

abandoned their homes at Tāmaki and Hauraki to seek shelter in the 

Waikato. Pūrehurehu led reprisal raids against Ngāpuhi, including the 

successful attack on Te Parawhau at Whāngārei at about 1822,20 but 30 

he died before the Hauraki tribes returned to the Hauraki district in early 

1831. 

49.  At the time of the sacking of Mokoia-Mauinaina, Apihai and Te Taoū 

were absent from the Tāmaki district as part of Te Amiowhenua 
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expedition. Nevertheless, Te Taoū had been complicit in the death of Te 

Koperu and his party of Ngāpuhi the previous year, and they remained 

a target for reprisal. 

50.  For Ngāti Whātua generally, the decisive event was the battle of 

Ikaranganui in [1825]. This battle took place near modern-day Kaiwaka, 5 

in central Kaipara, and was a decisive victory for Ngāpuhi. 

51.  The Tāmaki-based Ngāti Whātua were not directly involved in the battle 

of Te Ika a Ranganui. While on their way to take part, they met their 

surviving relatives as they retreated from the debacle. At the Manukau, 

they re-grouped and sent a hand-picked taua north to inflict what harm 10 

they could on the pursuing Ngāpuhi. Fatefully, this war party killed 

Hongi’s eldest son, Hare Hongi, which created another take that 

demanded to be avenged. 

52.  Hongi took another war party to the Waikato in late 1825 for the specific 

purpose of punishing Te Taoū/Ngāti Whātua, who were by then residing 15 

with Ngāti Pāoa at Nohoawatea Pā on the Waipā River. Hongi told the 

Ngāti Pāoa chief, Te Rauroha (Kahukoti’s elder brother), to take his 

people out of the pā, whereupon he dealt Ngāti Whātua a heavy defeat, 

the survivors scattering to the surrounding countryside.21 Te Taoū/Ngāti 

Whātua ventured back to the Hauraki Gulf soon afterwards, constructing 20 

a pā at Mahurangi, but when this was attacked by Te Parawhau soon 

afterwards, they withdrew, initially to other localities including Takapuna 

and Ōkāhu. Eventually, they were gathered up by the chief of Te 

Uringutu, Te Paerimu, who brought sufficient waka to transport them all 

to Whakatiwai; from there they made their way into exile in the 25 

Waikato.22 

53.  In the Ōrākei decision, Fenton appears to conclude that Ngāti Whātua’s 

occupation of the Tāmaki district in the period from 1821, while Ngāti 

Paoa and others abandoned the area and took up residence in the 

Waikato, confirmed that the latter’s rights at Tāmaki had been lost. He 30 

does not assume rights were lost by Ngāti Whātua when they too left 

after 1825. 

Ngāti Whātua Return from Exile and Make Peace with “Ngāti Pāoa” 
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54.  Evidence relating to the return of Ngāti Whātua from exile in the Waikato 

challenges the notion that they maintained exclusive rights over the 

isthmus. The seriousness of the so-called Whakatiwai murders is given 

little prominence in the Ōrākei decision, but they were a major obstacle 

preventing Ngāti Whātua returning to Tāmaki unopposed. When the 5 

Waikato and Te Taoū ‘invaders’ first arrived in the district, Ngāti Pāoa 

had sent a taua to meet them and a preliminary peace was brokered at 

Puneke on the Tāmaki River. This allowed Apihai and his people to 

occupy Karangahape and Māngere on the Manukau Harbour.23 This 

indicates that Ngāti Pāoa were guarding their rights, while at the same 10 

time accommodating the wishes of their erstwhile foes. 

55.  Stone writes of the return of Ngāti Whātua to Tāmaki, the meeting 

between Uruamo of Te Taoū and Kahukoti of Ngāti Pāoa at Ōrere 

around 1836, and the animosity that persisted between Ngāti Pāoa and 

Ngāti Whata that remained unappeased in 1840, when Ngāti 15 

Whanaunga presented Haora Tipa of Ngāti Pāoa with a paddle and two 

tomahawks, named for their chiefly relatives killed at Whakatiwai by 

Ngāti Whātua. The gifts were a tohu that Haora should go and avenge 

their deaths. In his judgment, Fenton observes: 24 

“...it is quite natural that so long as this feeling was known to exist Te 20 

Taou and Ngaoho should be unwilling to locate themselves permanently, 

with their women and children, on the shores of the Waitemata, where 

they would be peculiarly open to the attacks and surprises from Ngati 

Paoa, who, although they had suffered greatly, were still a powerful 

tribe.” 25 

56.  In Stone’s view, the judge appeared not to take heed of this information 

when formulating his decision:25 

“It is hard to understand why, after having emphasised the extent to 

which potential enemies still threatened the Tamaki branch of Ngati 

Whatua, Fenton should then have gone on in his judgment to make the 30 

categorical statement that Te Taou returned to cultivate at Okahu Bay 

(Orakei) in 1836, and to build a pa there the next year. By so doing the 

judge apparently accepted the evidence of that minority of Ngati Whatua 

witnesses who, through forgetfulness, or out of anxiety to make their 
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customary title to Orakei unassailable, had predated their return to the 

shores of the Waitemata.” 

57.  Here, Stone makes a pointed criticism of the Ōrākei judgment, when he 

states:26 

“In this particular section of his judgment Fenton, in effect, ‘wrote against’ 5 

the evidence of many of his witnesses, Maori and Pakeha, who spoke of 

the timing of the return of Ngati Whatua to Tamaki.” 

58.  Māori witnesses included Apihai Te Kawau himself, whom the Ōrākei 

judgment records as saying, ‘How could a man settle anywhere with the 

fear of Ngapuhi?’27 Stone gives an account of Captain Wing, the master 10 

of the Fanny, which visited the Manukau in early 1836, to find Apihai 

living at Pūponga Point in a pā called Karangahape, with another 

settlement 

59.  The complex series of formal peace-making initiatives that enabled their 

return reveal a great deal about where the authority lay in the mid-1830s 15 

at Tāmaki and the wider region. 

60.  The Ngāpuhi chief Patuone gave the following account of the Ōtāhuhu 

peace-making between the chiefs of Ngāti Pāoa and Waikato:28 

“Kahukoti and myself then came to Otahuhu to make peace. Peace was 

then made between Kaniwha [Te Kanawa, of Ngati Naho, of Waikato], 20 

N[gati] Paoa and Tiata [Ngati Te Ata]. Kaniwha then said: [Tamaki] was 

a woman with many husbands and stamped on the ground. Peace was 

then made. After the peace was made, Kahukoti and our party went to 

Wharekawa and left the others at Otahuhu.” 

61.  Te Kanawa then said to Kahukoti, ‘Give me our mutual woman’. This 25 

image of ‘a woman with many husbands’ reflects an acknowledgement 

of Tāmaki being ‘shared’, as a place of over-lapping interests and rights 

rather than the adage ‘Tāmaki of a thousand lovers’, which suggests that 

it was constantly being fought over. 

62.  The Ōtāhuhu peace-making between Waikato and Ngāti Pāoa did not 30 

settle matters between the latter and Ngāti Whātua, who met again at 

the aforementioned peace-making at Ōrere between Uruamo and 

Kahukoti. Fenton dismissed this as of no great import. Ballara, though, 

describes Te Taoū presenting Kahukoti with ‘twenty guns and ten 
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cartouche boxes, the proceeds of an early land sale’.29 This was a gift 

of great value that signifies the importance of the exchange and the 

relative status of the parties. 

63.  Further evidence for the authority exercised by Ngāti Whātua around the 

signing of the Treaty in 1840 comes from Te Hemara Tauhia, a relative 5 

of Pāora Tūhaere, who acted as Assessor at the first Ōrākei investigation 

in 1866. After the battle of Te Ika-a-ranganui in 1825, Te Hemara 

abandoned his lands at Mahurangi and lived in the Bay of Islands with 

his relative Pōmare II. He presented evidence at numerous Native Land 

Court hearings between Kaipara, Mahurangi and the Gulf Islands, 10 

including Hauturu. His evidence in support of Ngāti Whātua in the Ōrākei 

case is referred to in the Ōrākei judgment.30 

64.  According to historian Paul Goldsmith, Te Hemara first visited Tāmaki 

as an adult in the first few months of 1839, when Apihai and his people 

were still living at Karangahape on the Manukau Harbour. During this 15 

visit, Apihai promised Te Hemara’s stepfather a waka, which was ready 

for collection later in the year. In November or December, Te Hemara 

returned to Tāmaki with Clendon and Pōmare aboard the Columbine, 

with a party of sixty to collect the waka. They went to Maraetai, where 

they saw 340 Ngāti Pāoa, before going on to Ōkāhu where Clendon 20 

talked with local Maori about buying land. Te Hemara accompanied 

Clendon on a tour of the land between Takapuna and Whangaparaoa, 

which Clendon was hoping to purchase. Later, the waka Te Keene, 

promised by Āpihai the previous autumn, was delivered and the sixty 

paddlers took it back to the Bay of Islands.31 25 

65.  Goldsmith adds: 32 

“Te Taou had not yet settled permanently at Okahu Bay; they would not 

take that risk until the arrival of British government a year later gave them 

the necessary sense of security. Charles Terry estimated in 1840 that 

Te Taou had no more than 250 fighting men to defend them. A year later, 30 

Ernst Dieffenbach put their population, including women and children, at 

no more than 200. They had no hope of defending themselves against 

either the Hauraki tribes or Nga Puhi.” 

The Enduring Mana of Ngāi Tai ki Tāmaki and Te Wai o Hua 
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66.  Issues discussed in this part of my brief of evidence are: 

(a) The ancient rights of Ngāi Tai ki Tāmaki and Te Wai o Hua; 

(b) The status of Hetaraka Takapuna as pūtake (source of right) for the 

counter-claimants; 

(c) Ngāi Tai ki Tāmaki rights on the Isthmus; 5 

(d) The Court’s treatment of whakapapa and tikanga; 

(e) Other issues with the Court process. 

Ngāi Tai and Te Wai o Hua’s Ancient Origins 

67.  As I have stated, rights to the Tāmaki Isthmus were founded on descent 

from Hua o Kaiwaka (Hua), whose antecedents linked him to all the 10 

major waka whose crew members had disembarked at Tāmaki and 

married into the ancient peoples already resident on the isthmus. 

68.  These included Tiki-te-Auwhatu (a.k.a. Te Keteanataua) of the Tainui 

waka, who married a local tāngata whenua woman named 

Hinematapāua. Their son, Taihaua, who was born at Tāmaki, became 15 

the progenitor of many descent lines and hapū, including: Ngāti Tai 

Manawaiti, Te Uri o Te Aotāwhirangi, Ngāti Kōhua, Ngāti Rangitāwhia 

and Ngāti Te Rau (and many others).33 In the nineteenth century Native 

Land Court, Ngāti Taihaua was still being cited as a take for customary 

rights at localities as distant from one another as Tiritirimātangi Island 20 

and Papakura. 

69.  All of the claimants in the Ōrākei case could claim descent from Hua. 

Hetaraka Takapuna was a descendant of the chiefly male line from 

Hua’s first marriage to Kahuwaero, the sister of Tai Manawaiti. Hua’s 

son, Whaorakiterangi, married the granddaughters of Tai Manawaiti. 25 

From these marriages, Heteraka Takapuna descends from 

Rangimaurea, while the Ngāti Pāoa hapū Te Urikaraka (and others) 

descend from Rangikapua. 

 

 30 
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Table 1: Marriages of Hua o Kaiwaka 

  

70.  Table 1 shows the major descent lines from three of Hua’s known 

marriages.34 Apihai Te Kawau descends from Rauwhakiwhaki, through 

his father Tarahawaiki marrying Mokorua. Tuperiri himself was the 5 

grandson of Te Ao Tāwhirangi, who exercised customary rights across 

the Tāmaki district and was the eponymous ancestor of the Ngāti Tai 

hapū, Te Uri o Te Ao. 

71.  Similarly, the table shows that Kiwi Tāmaki descends from Hua’s 

marriage to Rangihuamoa, a woman of the ancient tribe known as Ngā 10 

Iwi. In his evidence to the Court, Hetaraka differentiated himself from 

Kiwi, saying that the latter belonged to Ngā Iwi, whereas he belonged to 

Te Wai o Hua and Ngāti Tai. 

Hetaraka Takapuna’s Status as Pūtake (Source of Right) for the Counter-

Claimants 15 

72.  In the Ōrākei judgment, Chief Judge Fenton asks how is it, if Hetaraka 

was the ‘putaki of the Ngatipaoa title’, was he not consulted when 

Uruamo met Kahukoti at their aforementioned hui at Orere.35 Fenton’s 

query indicates that not only did he not know how or why Hetaraka 

qualifies as the pūtake of his group of claimants, but his ignorance of 20 

tikanga, and the importance of whakapapa and whanaungatanga to an 

understanding of customary tenure. 
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73.  The word pūtake may be translated as root, cause or ancestor.36 By 

virtue of his whakapapa, Hetaraka Takapuna embodied the rights of the 

claimants he represented because he could trace a direct, rangatira line 

of descent from the original rights holder, Hua o Kaiwaka (Hua), the 

eponymous ancestor of Te Wai o Hua, who was the take tupuna for 5 

Tāmaki. Hua had at least three wives, from each of whom sprang major 

lineages with rights to Tāmaki Isthmus. 

74.  In 1836, some 30 years before the sitting of the Court, Kahukoti, the son 

of Te Haupā, was the embodiment of those rights. Like Hetaraka, 

Kahukoti was a direct descendant of Hua o Kaiwaka, as outlined in the 10 

whakapapa below. 

Figure 1A: Descent lines from Hua o Kaiwaka to Hetaraka and Kahukōti 

 

75.  As the whakapapa shows, Hetaraka and Kahukoti descend from the first 

marriage of Hua o Kaiwaka. The fact that Kahukōti appears to be a 15 

generation after Hetaraka, yet flourished at a generational level prior to 

him may be explained by variations in generational spans.37 Kahukoti 
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fought at Mokoia-Mauinaina alongside Hetaraka’s father, Te 

Pūrehurehu, who was active in pursuing vendettas against Ngāpuhi and 

also in the warfare between Ngāti Pāoa and Waikato that persisted into 

the 1830s. 

Ngāi Tai ki Tāmaki Rights on the Isthmus 5 

76.  Since the arrival of Tainui waka, the west bank of the Tāmaki River 

served as Ngāi Tai ki Tāmaki’s base camp in their settlement of the 

Tāmaki/Tīkapa Moana/Hauraki districts, giving them a very long 

association with that part of the isthmus. Ngāti Tai and Ngāti Pāoa also 

have strong and longstanding whanaungatanga, effectively sharing land 10 

rights across the wider region, including on the western side of the 

Tāmaki River. Hetaraka Takapuna, known as the last chief of Ngāti 

Taimanawaiti, maintained a close alliance with the Ngāti Pāoa and 

Hauraki leadership in prosecuting land claims during the first three 

decades of the colony. This is evident in the support he received from 15 

Ngāti Pāoa in various Native Land Court cases. 

77.  The Claims Overview Report states:38 

“In many of those cases, the authority cited for mana wheuna at Tāmaki, 

the Gulf Islands and the North Shore was Hetaraka’s grandfather Te 

Hehewa, and great grandfather Te Rangikaketū. The latter was known 20 

to have mana on the Tāmaki Isthmus, which, according to Ngāti Tai and 

Ngāti Pāoa accounts, he maintained after the Tāmaki raupatu by Te 

Taoū over Te Wai o Hua. His son Te Hehewa was acknowledged as 

having mana whenua over a wide area, including across the Tāmaki 

Isthmus. At some point, though, Te Hehewa made a tuku of the Tāmaki 25 

lands to the Hauraki tribes to offset a series of outstanding utu claims 

being prosecuted by the Hauraki rangatira Te Horeta Te Taniwha. 

The tuku of Te Hehewa was one of the main planks of Hetaraka 

Takapuna’s claim to Tāmaki in the Ōrākei hearings of 1866 and 1868. 

He received full support from those Ngāti Pāoa witnesses who were 30 

present.39 The tuku indicates that Te Hehewa (and his son Pūrehurehu 

and grandson Hetaraka) retained their rights to the land in question, 

while allowing the Hauraki tribes free access. Hetaraka’s somewhat 

solitary status as one of the last survivors of Ngāti Taimanawaiti may 
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have encouraged him to ally himself with his Ngāti Pāoa kin; he had 

previously joined chiefs of Ngāti Pāoa in two pre-Treaty transactions to 

Henry Tayler, involving land at Takapuna and Te Weiti (the Wade 

River).” 

The Court’s Treatment of Tikanga and Whakapapa 5 

78.  The tribal groups that occupied the wider region of Tāmaki, Hauraki, 

Waikato and the Kaipara, and indeed, extending as far as Whangarei 

and the Bay of Islands, were part of complex genealogical networks that 

overlaid the land. Thus, by moving a few kilometres down the coast, or 

to another part of the whenua, a person’s identity changed from one 10 

hapū to another and, in some cases, from one waka to another, as he or 

she moved into territory associated with different tupuna, thereby 

accessing different lines of their personal whakapapa. This was not an 

abstract idea; rather, whanaungatanga was the political grease that 

facilitated the mobility upon which the traditional economy depended. 15 

79.  While Fenton appears to acknowledge the importance of whakapapa, he 

also states: 40 

“The general principle which should govern the Court as to pedigrees 

was laid down in a previous case;—"They must be received, not for the 

purpose of deciding tribal estates, but for the purpose of determining 20 

members of tribes.” 

80.  This essentially relegates whakapapa to the function of defining 

membership of a group, rather than helping explain how groups are 

interconnected with each other, and how those connections underpin 

political and social action and decision-making. 25 

81.  In evaluating the claims of Ngāti Te Ata and Ngāti Tamaoho, Fenton 

gives what amounts to a definitive ruling on whanaungatanga (kinship 

ties) as it applied to customary rights. Hōri Tauroa, chief of Ngāti Te Ata 

and Ngāti Tamaoho claimed rights at Ōrākei by virtue of the fact that 

both he and Apihai Te Kawau descended from Te Atairehia, herself a 30 

descendant of Hua o Kaiwaka, and Te Ata’s husband, Tapaue of Ngāti 

Mahuta. It was through this kin connection that Tauroa’s people had 

resided alongside Ngāti Whātua at Ōkāhu between 1840 and 1850. 
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82.  In the Judge’s view, Ōkāhu/Ōrākei was not their ‘fixed and well-defined’ 

place; the presence of Ngāti Te Ata and Ngāti Tamaoho at Ōkāhu was 

due solely to the amity and goodwill of their Ngāti Whātua relatives. 

Fenton concludes:41 

“If their present representatives are allowed again to return and claim a 5 

share in the lands which their ancestors left, there will be no such thing 

as even a tribal right in any part of New Zealand. The whole of the tribes 

are related by blood in a more or less remote degree; and, if any such 

principle as that advocated by Mr. Hesketh were sanctioned, New 

Zealand would become one vast inheritance, of which all the Maories in 10 

the island would be the joint owners.” 

83.  This goes to the heart of the Court’s ultimate function, which was to 

identify a specific group of owners as entitled to a given block of land, 

thereby extinguishing Native title, so as to facilitate the alienation of that 

land. 15 

84.  In the Ōrākei case, the Court found Ngāti Whātua to be that group of 

owners. However, in other cases around the district, the Ngāti Whātua 

chief, Pāora Tūhaere, claimed under other ancestors. In 1865, he 

appeared before the Compensation Court, established to inquire into 

rights of Māori who had remained loyal to the Crown to land confiscated 20 

after the recent land wars. Tūhaere set up a claim to Ihumatao under the 

take of Hua. Likewise, at the first Ōrākei hearing in 1866, Tūhaere began 

his evidence by acknowledging his descent from Hua and identifying 

himself as belonging to Te Wai o Hua and Ngāoho.42 

85.  Similarly, in the Hauturu (Little Barrier Island) case, Tūhaere joined his 25 

Te Kawerau kin in setting up a claim to the island under the take of Maki’s 

brother, Mataahu. Huaturu was subject to several re-hearings, one of 

which was presided over by Judge Fenton, with Wiremu Nera as his 

Assessor. The recognised take tupuna for the island was Mataahu the 

brother of Makinui, who had lived many generations in the past. 30 

86.  Fenton strongly objected to the deployment of such ancient ancestors 

as evidence of current customary rights; he favoured the Ngāti Wai 

claimants, who were living on the island at the time of the hearings. 

However, Nera, the Assessor disagreed, opining that on the basis of 
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Māori custom, Te Kawerau the iwi and the hapū of Ngāti Manuhiri and 

Ngāti Rehua held the customary rights. Their disagreement meant that 

no ruling could be delivered and the case was sent back for yet another 

re-hearing. 

87.  At the 1881 Hauturu hearing, the Court decided against the Te Kawerau 5 

case. In response, the Ngāti Whātua living at Ōrākei resolved to launch 

the waka taua Tahere-tikitiki with an armed party to take forcible 

possession of the island.43 The Native Department heard of the plan 

and intervened to prevent it. 

Other Issues with the Court Process 10 

88.  For Māori, narrative traditions concerning ancestors from the distant 

past, who lived, fought, died and were buried on the land, imbued their 

claims with a spiritual element that was the very essence of their 

relationship to the land. The Court was not interested in what it regarded 

as hearsay evidence that could not be verified and Fenton in particular 15 

had little patience with claims based on ancestors who lived centuries in 

the past. 

89.  When the lines of questioning of witnesses employed by the Pākehā 

lawyers on issues related to whakapapa and tribal affiliation is 

considered, it is apparent that many of the answers they were given 20 

made little sense to them. The barrage of questions that commonly occur 

in British law courts were likely a novel, not to say alien experience for 

Māori chiefs. 

90.  From the Court minutes, Hetaraka appeared frequently discomforted by 

the questioning he was subjected to, exhibiting signs of nervousness or 25 

agitation when giving evidence. At one point during the first case, the 

Court closed early, apparently because he was exhausted. There is also 

a sense he was under pressure from his own side, possibly including his 

Pākehā lawyers. After admitting certain facts concerning the Te Taoū 

raupatu during one afternoon session, he tried to withdraw this evidence 30 

the following day, saying “he had been scolded in the interval for making 

the previous statement.”44 Hetaraka, though, objected strongly to 

Apihai’s claims; it was because of this that he had first brought the case 

to Court in 1866. But his objections were on account of Apihai claiming 
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that Te Taoū/Ngāti Whātua held exclusive rights to the isthmus, not that 

they had no rights at all. 

91.  Indeed, for many old chiefs like Hetaraka, hearings must have been 

confusing and frustrating affairs, as what was common knowledge and 

well-understood to them often made no impression on the Judge. As 5 

Angela Ballara points out:45 

“Judges seemed to have little respect for their elders or belief in their 

sincerity. In their testimony the witnesses told their stories from the point 

of view of their chosen ancestor and their particular group, recounting 

their use of the land and the derivation of their rights, only to be told by 10 

the judge, as often as not, that their cause was weak, or that they had 

failed to make their case. If they made the fatal mistake of acknowledging 

that other hapu used the land with them, the judge often used this 

admission against them. Conclusive proof in Maori ears, of ancestors 

establishing marks on the land and naming it, of battles which 15 

established mana over wide areas, was often dismissed.” 

92.  Ballara observes that the knowledge deployed by the old chiefs was not 

told or learnt for the purposes of the Land Court. The evidence may have 

appeared ‘contradictory’ because it stemmed from a different cultural 

experience to that of the judge.46 20 

93.  I would note a recent article by Professor M.P.K. Sorrenson, in which he 

discussed the unconscious bias the Native Land Court Judges brought 

to their task. Sorrenson opines that the independence and integrity of 

the Native Land Court judges was compromised insofar as:47 

“… they were burdened by their intellectual environment, influenced 25 

often by previous employment in the front line of the of the [sic] 

government’s native administration and, above all, they were committed 

to the advancement of Pākehā settlement. … Governments of the day 

were perpetually badgered by Pākehā interests, especially local 

newspapers, to “open up” more and more Māori country and the 30 

Court…became a willing and essential participant in that process… 

Whether they liked it or not, the judges were part of that process because 

their decisions enabled the legal validation of purchases that were 

already underway. Also, most of the early judges, including even Fenton 
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himself, had served in one capacity or another in the Native Department 

or as Crown land purchase officers.” 

94.  Fenton served as resident magistrate at Kaipara (1854–56); as 

temporary Native Secretary in 1856; Resident Magistrate at Waipā and 

then Waikato (1857–58); Civil Commissioner for Waikato in 1861; 5 

assistant law officer at Auckland (1858–62); and Crown law officer at 

Auckland from 1862 to 1865, when he was appointed chief judge of the 

Native Land Court. 

95.  The late Dame Judith Binney might have been referring to the current 

case when she wrote:48 10 

“The dominant narrative, or widely shared narrative, may seem confident 

in its sources, its explanations and its logic, but there are always 

alternative understandings (almost inevitably subversive) of the same 

events.” 

96.  While, Professor Binney is referring here to the manner in which Pākehā 15 

historical narratives have tended to subordinate those of tāngata 

whenua, the same could be said for Native Land Court rulings which 

silenced traditional narratives considered perfectly legitimate by losing 

parties in title or partition investigations heard by the Court. 

EXAMINATION CONTINUES:  MR WARREN 20 

Q. Just before I hand you over to others who may have questions, page 13 

of your summary, Mr McBurney, that is the map that you said came from 

your overview report? 

A. Yes. 

Q. What does that map depict? 25 

A. It was a list of locations that were given in evidence by Hetaraka 

Takapuna to the Ōrākei second hearing I believe.  No, first hearing.  And 

we created this map by just locating where all of those localities were 

based on the list that he had provided to the Court at that time. 

CROSS-EXAMINATION:  MR WARD – NIL 30 

1625 
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CROSS-EXAMINATION:  MS COATES 

Q. Tēnā koe, Mr McBurney, my name is Ms Coates and I’m counsel for Te 

Ākitai Waiohua. 

A. Tēnā koe. 

Q. I only have a couple of questions.  If I could just refer you to your main 5 

brief, so not your summary one.  Do you have a copy in front of you? 

A. I have one somewhere here.  This is the – 

Q. Your main statement of evidence dated 13th of October. 

A. Okay.  Yes. 

Q. So just at paragraph 21 and that’s page 6.  Have you located that? 10 

A. I have, yes. 

Q. I just wanted to ask you a quick question because in that paragraph you 

refer to the so-called lower Waikato Tribes and you include 

Te Ākitai Waiohua within that, is that correct? 

A. I do. 15 

Q. And there’s a tendency by some to subsume Te Ākitai within Waiohua.  

You don’t mean to do that within this paragraph do you as in – 

A. To subsume as in obliterate? 

Q. To subsume as in that become the sole identifying factor of 

Te Ākitai Waiohua? 20 

A. Te Ākitai Waiohua was not the subject of my research and I do not really 

know enough about them to give an opinion about it.   

Q. And so when you refer to them as the so-called lower Waikato Tribes, 

where are you getting that from? 

A. I probably wouldn’t write that if I was to do it again. 25 

Q. You refer to the raupatu of Tāmaki by Tuperiri in your brief? 

A. Yes. 

Q. Sorry and that’s at page 9.  

A. Of what I’ve just read out? 

Q. So not your overview.  I’m referring to your fuller brief. 30 

A. Okay.   

Q. So you refer to the raupatu of Tāmaki by Tuperiri and definitions and 

understandings of any words but in particular Māori words are very 

important if they carry a number of connotations with them.  Were you 
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here when Mr Te Warena Taua gave evidence that that battle was not a 

raupatu? 

A. I was. 

Q. And would you defer to him in relation to that? 

A. I accept that that is Te Warena’s view and I understand his view that this 5 

was an inter-family quarrel and it was about Utu and that he was already 

on his own place if you like.  Since I’ve been researching this area since 

2008 with the Mahurangi report I’ve always taken the raupatu for granted, 

if you like, you know, and to some extent that’s been because it was 

peripheral to the research I was doing in 2008 because that was about 10 

Mahurangi, and so it’s hard to get these things out of your head and I 

hadn’t really heard Te Warena’s kōrero before I wrote this.  I might have 

discussed it with him, but I’ve got a very simple definition of raupatu which 

is to where there is a fight, one side suffers a defeat and the other side 

ends up occupying the lands where – the victors occupy the defeated 15 

tribes’ lands, and so the evidence that I have been working is that Tuperiri 

occupied Maungakiekie and so on that basis I’ve accepted that there was 

a raupatu.   

Q. But in terms of, I guess, the tikanga base meanings, you accepted that 

raupatu can have, and you might not be – so would you accept you’re not 20 

an expert in tikanga? 

A. Yes. 

Q. And so to the extent that the word raupatu might have deeper meanings 

than that – 

A. Yes. 25 

Q. – you’d accept that others might be more expert than you? 

A. Absolutely. 

Q. You say rights to the Tāmaki isthmus are founded on descent from 

Huakaiwaka? 

A. That seems to be the consensus that I’ve seen. 30 

Q. And at paragraph 69 of your main brief you provide a whakapapa of three 

marriages of Huakaiwaka, is that right? 

A. Yes. 

Q. And the third marriage – 
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A. Yes. 

Q. – there’s a whakapapa there, and would you accept that that’s the 

whakapapa of Te Ākitai Waiohua? 

A. I would, yes. 

Q. And so Te Ākitai’s one of those groups that has that major whakapapa 5 

lineage to Huakaiwaka doesn’t it? 

A. Yes. 

CROSS-EXAMINATION:  MR HODDER 

Q. I imagine I’ll be referring mostly to your brief of evidence rather than your 

summary so if you want a hardcopy to hand that’s the one but we’ll put it 10 

up on the screen? 

A. The October – 

Q. The 13 October 2020 document, yeah. 

A. 13 October, thank you, yes. 

Q. Just so some preliminaries if I may.  Do I understand that you have a 15 

Bachelor of Arts in Social Anthropology from the University of Auckland? 

A. Correct. 

Q. And that’s, I’m assuming in my thinking, your Mahurangi report, that was 

1995? 

A. Well that’s when I graduated, yeah. 20 

Q. And as I think you said a freelance historical researcher since the end of 

1994? 

A. Correct. 

Q. And you said that your writing is to support Treaty claimants, that correct? 

A. Yes. 25 

Q. And you said that at paragraph 3.  Would it be fair to say that in supporting 

Treaty claimants firstly there’s a desire to maintain a degree of intellectual 

integrity? 

A. Absolutely. 

Q. But there’s also an expectation of the client in a sense that has to be 30 

accommodated? 

A. There’s an expectation.   It’s not always possible to meet those 

expectations with the research that you carry out.   
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Q. Where a document is prepared for settlement negotiations, that is it 

provides reinforcement for the claimant before it goes into negotiations 

with the Crown.  Would you accept that that’s a situation in which there 

might be scope for extenuating the positive in favour of the claimant? 

A. You still have to stay humble to the evidence.  5 

Q. Yes but? 

A. Well each group has got their own perspective on things and so that’s 

what you’re searching out.  You’re looking for that perspective.  

Q. You’ll appreciate that I’m working my way towards the (inaudible 16:33:3) 

politic of some of this, won’t you, Mr McBurney, that in effect if you came 10 

up with a report that says this is a hopeless claim then the client won't be 

happy, but life is never quite that simple so the scope to accentuate the 

positive? 

A. I have had to face down people I’ve been working for on issues that where 

we don’t agree on the evidence of historical, you know, the historical 15 

evidence on numerous occasions.   

Q. But all things being equal, a report to help a Treaty claimant would 

accentuate the positive, wouldn’t it? 

A. The objective is to understand their perspective and to present that. 

Q. And if I wanted to differentiate a different kind of a publication, if you were 20 

writing a piece for a publication in a peer review general it would have a 

different approach to it, wouldn’t it? 

A. I’m not sure.  I’m very fortunate I have a – I’ve had the benefit of having 

a mentor these last 20 years and that is Dame Joan Metge who’s a family 

friend and I often put my work to her in what would be a peer reviewed 25 

sort of a way including on this Ngāi Tai ki Tāmaki project, some of the 

trickier aspects of it.  So, I try and maintain the highest standards in the 

work that I do, Mr Hodder. 

1635 

Q. Let me just make sure I’ve understood the sequence that we’re dealing 30 

with here in terms of your work.  I’ve understood that you were contracted 

to produce the Mahurangi report initially in October 2007.  Does that 

sound right? 

A. Yeah, it’s probably right. 
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Q. I’ve taken that from the Mahurangi report itself, for the reference 

349.32849, at 32862 I think.  Yes, the second paragraph is where I took 

that from.  So we can agree on that? 

A. Yes. 

Q. And I’ve understood from this next section that ultimately there were a 5 

team of six, that you were the lead historian? 

A. Correct. 

Q. But if we go back to the first page, 32849, you were named as a sole 

author.  Is that kind of normal or significant? 

A. I was a sole author.  Other members of the team produced other work for 10 

the project. 

Q. And I think this engagement had some of the features that you just 

mentioned a couple of minutes ago –  

A. Indeed. 

Q. – that it didn’t go quite as planned. 15 

A. Indeed. 

Q. And that you were engaged to produce something for the collective but in 

the way of some collectives at least, it wasn’t possible to accommodate 

all interests. 

A. Indeed.  That's correct.  20 

Q. And so there’s a morphing, if I can put it that way, in March 2008 and if 

we go to page 32866, please?  “Morphing” is my word, I hasten to say, 

not yours but as I understand what you’re saying up in this passage, and 

it culminates in that paragraph beginning “Since then, early March 2008”, 

that it becomes what is described there as a “traditional history report”, 25 

which I have the impression it was something slightly different before that. 

A. Can we go back, please? 

Q. Sure.  Well let’s start at the top of the page. 

A. Yeah, this is not unusual, that while the – you start off with a project brief 

and the project brief might be based on – there was a scoping report by 30 

Dr Pihama, Leonie Pihama.  And as we worked through the research 

and...  We had many meetings in the process of writing that report, okay? 

Q. I’m sure. 
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A. And so virtually every fortnight we’d have a meeting.  And so we were 

always getting guided one way or the other towards how the report should 

go, what you were saying earlier.  And I was sort of trying to keep my 

head above water with all of this, and so we had to come to an 

accommodation where I could actually do my job and be happy about it.  5 

And so that’s sort of what happened in that process. 

Q. Right, well this wasn’t meant to be a difficult question. 

A. No. 

Q. None of my questions of course are going to be difficult. 

A. Of course. 10 

Q. But 32866, going back there, that passage about “Since then, early 

March 2008”, I’ve simply seen that as being a kind of a change of gear if 

you like, rather than anything more significant than that but perhaps you 

can tell me.  Is this when the project crystallises and why you can see the 

way forward? 15 

A. Well it’s that...  We were trying to figure out how this diverse group of 

claimants could all have some interest in this Mahurangi area, right, and 

they all had different interests.  In a way it’s very germane to what we’re 

talking about here.  And to each one of those groups, their interests were 

absolutely bona fide.  And it became my task to record what those 20 

interests were, basically, one way or another, and do the research that 

either support or not support it. 

1640 

Q. Well you possibly have dodged what could be described as a large bullet 

by not being commissioned to write one for Central Auckland. 25 

A. I think it needs to be written, though. 

Q. Well his Honour’s going to do a first draft. 

THE COURT:   

Oh good. 

CROSS-EXAMINATION CONTINUES:  MR HODDER  30 

Q. In terms of the work that’s going on here, on page 32871, just focus on 

the first paragraph please.  This just records – I think we’ve just been 
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discussing that the exercise is to present an account of the traditions in 

tribal landscape with the Mahurangi district and some of the Gulf islands.  

And the purpose of the report is to assist claimants in presenting their 

claims before the Tribunal, and this to a certain extent determines the 

focus of the report, particularly over the period for 100 years prior to the 5 

signing of the Treaty.  So that, I assume, is a fair description of the work 

that follows. 

A. Yes it is. 

Q. Okay, do did you start – well, you start earlier but March 2008 is the date 

we looked at earlier.  On the cover of the report it says it was completed 10 

in March 2010 but I took a note a few minutes ago that you said you 

finished in 2011. 

A. Oh no, I was talking about the claims overview report for Ngāi Tai ki 

Tāmaki, I believe. 

Q. All right.  That establishes that.  So then you were engaged sometime in 15 

2010 by Ngāi Tai ki Tāmaki to do some work, and you’ve explained that 

in your paragraph 7. 

A. Mhm. 

Q. Was this sort of in parallel or did you finish one, had a breather and started 

the next one? 20 

A. I finished – I think that there often happens that you present a draft, or a 

final draft and then it has to go and be reviewed.  And so I wasn’t working 

on the Mahurangi project coincidentally with the Ngāi Tai ki Tāmaki 

project. 

Q. So that work advised had been done perhaps by the end of 2009? 25 

A. Something like that, yes. 

Q. And do you know roughly when in 2010 you started work on the 

Ngāi Tai ki Tāmaki? 

A. I think it was the middle of the year. 

Q. And then that resulted, as you tell us in your paragraph 8, in 784 pages 30 

of claims overview report, and when was that completed? 

A. I’m pretty sure it was completed in something like December 2011. 
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Q. What we have attached or presented as evidence and which I’m going to 

call the “extracts report”, which I hope was a neutral word, it was intended 

to be neutral, is what you described as “PM01” in your evidence. 

A. Yes. 

Q. And that starts in our system at 301.00049? 5 

A. Yes. 

Q. And if we go on to page 52, we get to the first page.  This is bereft of dates 

so can you help me whether this was extracted at the time the other one 

was finished?  And that’s a later exercise. 

A. I believe it was extracted in October. 10 

Q. October of? 

A. 2020. 

Q. Ah, and that is 2019 pages, so about a quarter of the original overview 

report, correct? 

A. Yes.  Correct. 15 

Q. And did you personally do the extraction? 

A. No. 

Q. Who did do the extraction? 

A. I don’t know exactly, but I presume it was McCaw Lewis. 

Q. Were you consulted on the extraction? 20 

A. I did review it, yes.  Mainly it was done for me because I was too busy 

writing my statement of evidence in very short time, because it was a very 

late commission to be asked to do this, to participate in this litigation. 

Q. When were you instructed? 

A. Very late September I suppose, September-October, very late 25 

September... 

1645 

Q. And then your brief of evidence comes on the 13th of October last year, 

and then your summary we have dated from 30 March of this year 

correct? 30 

A. Correct. 

Q. Probably historians and lawyers have antennae which start to vibrate 

when they're told they can't see something, so you say in your paragraph 

8 that the overview report, the full 7 and 84 page Monty is confidential. 
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A. I understand it is yeah. 

Q. Right, and I'm – what's the basis of that understanding? 

A. I was told that, that night – it hasn’t been distributed widely within Ngāi 

Tai ki Tāmaki as yet, and I'm not sure exactly what the reasons are for 

that, I think Mr Brown might be able to help you with that tomorrow.  5 

Q. Yes well I'm hopeful that he will, but your understanding is perhaps that it 

was not prepared for litigation, that’s the phrase that you use in your 

paragraph 8? 

A. Well it was prepared for a particular purpose which was negotiations with 

the Crown.   10 

Q. So in effect what we have, and as part of your evidence is a selection by 

somebody else of 25% of report, you wrote some time ago, and which is 

confidential and unavailable to us, is that the position? 

A. Yeah it’s – it was selected on the basis of it being relevant to the current 

hearing litigation. 15 

Q. Well relevance is sometimes in the eye of the beholder so we can't really 

tell that can we?  

A. I understand your point.  

Q. Were you consulted about the fact that there was a recent request by 

Chapman Tripp to receive a copy of that report? 20 

A. I was. 

Q. And, did you have a view about that? 

A. I was happy for the report to be released. 

Q. Right.  You're aware that the request was declined. 

A. I understand it was. 25 

Q. So the copy and paste exercise you refer to in your paragraph 8, that’s 

the selection exercise we discussed a couple of months ago? 

A. Yes. 

Q. And you said you reviewed at the end, were you consulted on the 

selection criteria used with that exercise? 30 

A. I was. 

Q. And what were they? 
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A. Relevance to – relevance to the evidence of Dr O’Mally and  

Professor Williams, and to the Orakei hearings back – title investigations 

back in 1860s, and also who are Ngāi Tai ki Tāmaki. 

Q. You appreciate the antennae are still vibrating quite substantially but all 

right, and – do you appreciate that overall that result creates a degree of 5 

curiosity on anybody who wants to take this work seriously? 

A. I understand that it’s your duty, your job to be curious.  

Q. It’s my job to understand the context for evidence. 

A. Mmm. 

Q. Do you agree, that’s what historians would want? 10 

A. Yes.  

Q. In your summary but not in your brief, you mention at paragraph 13, and 

that’s the first time we’ve seen it that Monty Soutar reviewed the 784 page 

document.  Who is Monty Soutar? 

A. Dr Monty Soutar is a historian who has whanaungatanga with Ngāi Tai ki 15 

Tāmaki.  

Q. And do I understand that peer review was of the, the full claims overview 

report? 

A. It was. 

Q. The 740 pages one, thank you.  Now in terms of a historian in this area, 20 

you can't really avoid tikanga can you? 

A. No. 

1650 

Q. No.  Now you’ve said again orally today in answer to a question what 

you’ve said in the paper that you’re not a tikanga expert, and my 25 

understanding from your evidence and your reference to Mr Green – is 

there Mr Green or –  

A. Mr Green, yes. 

Q. – is that he was a research assistant on the overview report? 

A. He was. 30 

Q. And you say he authored some sections of the report? 

A. Yes.  Unlike any other report that I’ve written, his name is on the front 

cover of that report, along with mine. 

Q. That’s on the full claims overview report? 
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A. On the full claims overview report, yes. 

Q. And was the allocation of work done on the basis of subject matter or time 

periods, or what? 

A. Subject matter. 

Q. What were his subject matter topics, to the extent you can help us on 5 

that? 

A. Whakapapa, tikanga, tribal traditions, ancient tribal traditions.  Nat had 

done a lot of work on Ngāi Tai ki Tāmaki in that respect, and written some 

reports that were – well one report I know that was presented as evidence 

in the Environment Court. 10 

Q. And you mentioned that he was – is – a Ngāi Tai descendant? 

A. He is. 

Q. And does he have relevant formal qualifications or is his main contribution 

based on his lived experience of Ngāi Tai matters? 

A. He doesn’t have formal qualifications that I know of. 15 

Q. And insofar as your brief of evidence is concerned, which we can talk 

about, that’s the one from October, am I right to assume that was entirely 

your work? 

A. It was. 

Q. But you drew, no doubt, on the earlier work? 20 

A. I did. 

Q. And in some places you mention or you footnote Mr Green, correct? 

A. I do, yes. 

Q. In terms of the selected “extracts report”, if I can call it that, I presume that 

parts of that were, in your words, “authored by Mr Green”? 25 

A. Yeah.  The thumbnail sketches of the chiefs of Ngāi Tai. 

Q. At the end, yes. 

A. Yes, at the end and also of the hapū of Ngāi Tai ki Tāmaki, yes. 

Q. So that’s sort of from about page 160-something onwards? 

A. Yes.  It was a very intense collaboration.  We worked very closely together 30 

on that project. 

Q. Sure, and with others? 

A. So although I might have written the – parts, we discussed all of it all the 

way through. 
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Q. Do you have any other collaborators as contributing to the work? 

A. Yes, we had a researcher based in Wellington, Jennifer Holder, who is a 

very experienced researcher for various research projects that are 

commissioned by the Waitangi Tribunal, et cetera.  But she provided us 

with an enormous document bank that we had access to, in writing that 5 

report. 

Q. This may sound finickity and probably is but let me proceed anyway.  I’m 

trying to establish where I might be going wrong.  So if we go to your 

paragraph 68 which is on page 1607 of the document we’re in, I think 

1607, there’s a footnote 33. 10 

A. Okay, yeah. 

Q. Now the footnote 33 cites the claims overview report. 

A. Ah. 

Q. And that has a note saying “written by Nat Green”, which I understand to 

be the point you were making earlier on in your brief, correct? 15 

A. Yes. 

Q. In the claims overview report, when I go to page 74 –  

A. Ah, right.  So... 

Q. – I am not at paragraph 153. 

A. Okay. 20 

Q. When I go to paragraph 153 I’m not finding anything relevant. 

A. Ah. 

Q. So I just want to make sure this is the document we’re talking about, 

correct? 

A. Things get... 25 

Q. Transposed. 

A. ...well, yeah.  Footnotes get wonky sometimes.  I apologise for that.  I 

could maybe come back to you tomorrow with a correction.   

Q. Well my main concern was to make sure I hadn’t missed what that was 

referring to in some form or other.   30 

A. It would be referring to the marriage of Tiki-te-Auwhatu with 

Hinematapāua which is a fairly significant one for Ngāi Tai ki Tāmaki  

because she was of the tangata whenua people who were already living 
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here in Tāmaki when the Tainui waka came here and Tiki-te-Auwhatu got 

off and they had a marriage to join those two lines together.   

Q. We’ll have some questions realistically tomorrow around some of the 

points where the brief does engage with customary interests or tikanga 

concepts but at this stage can I ask you, and you’ve been sitting in court 5 

for the last day or so I’m sure and following other bits perhaps, so you’ll 

know that I am interested in some phrases and the most obvious one is 

mana whenua.  Now you’ve used that phrase for example in 

paragraph 77 of your brief which we find at page 20301610, although it is 

referring back to the overview report. 10 

A. Mmm. 

Q. And you say there that his son Te Hehewa was acknowledged as having 

mana whenua over a wide area.  They’re probably other references and 

I haven't followed those through but for the purposes of our discussions 

mostly tomorrow, can I ask whether you have a particular concept of 15 

mana whenua in mind when you use that phrase?  What are the features 

of it? 

A. I think it’s embodied in the mana of the Chief.  He is a recognised authority 

in those lands but I think that’s the sense I’m using in there.   

Q. And what’s the nature of that authority?  Is it the authority – 20 

A. Well the authority, I mean, the next sentence there is at some point 

through – Te Hehewa made a tuku of the Tāmaki lands to the 

Hauraki Tribes.  So that’s an authority to grant the use rights to land in 

that area. 

Q. And in the way you understand that and I’m not holding you to anything 25 

specific on this but you would have heard my discussions with Dr Maxwell 

about rāhui so the right to impose a rāhui might be a similar right of the 

kind you are contemplating at? 

A. I imagine so. 

Q. In terms of both of those things, would you accept that that would be an 30 

authority that’s essentially exclusive? 

A. I don’t know that it is.   

Q. So somebody else could grant a tuku on the land? 

A. Someone else could – yeah. 
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Q. Really? 

A. If Te Hehewa is there, he would be recognised as the authority I imagine. 

Q. And if somebody came along and wanted to do one of those things there 

might be an issue? 

A. There might be an issue. 5 

Q. And in related fashion you use the phrase, at least in the Mahurangi report 

tangata whenua? 

A. Mmm. 

Q. Again, can you help me with the feature of the phenomenon that you use 

the words tangata whenua to describe? 10 

A. It’s people who have their roots in the land and, you know, through 

ancestry, an ancestral association with the land over a long period.   

Q. And that would be a wider group than those, to take the Te Hehewa 

example, the living people that he represents? 

A. Well I would think that there might be a number of descent lines that would 15 

be tangata whenua of a particular area, of a wider rohe.  You know, like 

we’re looking at Tāmaki , there might be a number of descent lines who 

would see themselves as distinct but related to each other who would 

claim tangata whenua status in that rohe.   

Q. In our simple example with Te Hehewa over a particular area, would it 20 

incorporate people who are not living in that area? 

A. It depended on their relationship to Te Hehewa I would imagine.   

THE COURT ADDRESSES WITNESS – FAMILIAR WITH COURT 

RULES (17:00:21) 

 25 

KARAKIA WHAKAMUTUNGA 

WAIATA 

COURT ADJOURNS: 5.00 PM 
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COURT RESUMES ON FRIDAY 9 APRIL 2021 AT 10.01 AM 

 

KARAKIA TIMATANGA 

THE COURT ADDRESSES COUNSEL – HOUSEKEEPING 

PETER JAMES MCBURNEY (RE-AFFIRMED) 5 

CROSS-EXAMINATION CONTINUES:  MR HODDER 

Q. Morning, Mr McBurney. 

A. Good morning, Mr Hodder. 

Q. A couple of preliminary matters following on from yesterday.  We 

discussed the role of Mr Green and I was hoping you might help me in 10 

areas that are more appropriate to ask you questions about.  So if you 

have a – well, do you have your brief please because you might like to 

use your hard copy if you have it.  What I want to do is to turn to page 17 

of your brief. 

A. This is my summary of evidence? 15 

Q. No, I’m really more interested in your main brief, thank you. 

A. Page 17? 

Q. Thank you.  So there are some sections in this part of your evidence 

which are more heavily focused on aspects of customary law, the lore, 

and various other – 20 

A. Is this, is this, sorry, I beg your pardon, is this the bigger document, the 

one hundred and – 219? 

Q. This is the October 2020 document. 

A. Yes. 

Q. The one you signed yesterday. 25 

A. Okay.  No, I didn’t sign that yesterday, I signed the 30th of March 

document yesterday, the one I read out. 

WITNESS REFERRED TO BRIEF OF EVIDENCE DATED OCTOBER 2020 

Q. I was under the impression you were going to sign both of them, but 

anyway. 30 

A. Oh. 
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Q. But I’ll leave that to the registrar to… 

A. Both of them, okay. 

 

MR WARREN: 

It’s on the screen in front of you too, Mr McBurney. 5 

 

WITNESS: 

Okay, thank you.  Yeah, okay, I’ve got that page, thank you. 

CROSS-EXAMINATION CONTINUES:  MR HODDER: 

Q. Sure.  So there’s a section headed which only runs one paragraph called 10 

“The Enduring Mana of Ngāi Tai ki Tāmaki and Te Waiohua”. 

A. Mmm. 

Q. And I was assuming that Mr Green might’ve had greater responsibility for 

that than you? 

A. That would be right. 15 

Q. And then onto the next page there’s a section headed “Ngai Tai and 

Te Waiohua’s Ancient Origins.” 

A. Mmm. 

Q. And that runs from paragraph 67 to 75 and I was assuming the same 

thing, is that fair? 20 

A. It was collaborative, but he – Matt Green had a lot of input into this part 

as well, yes. 

Q. Well, I would assume, for example, that the whakapapa would be work 

that he was most familiar with rather than you, is that fair? 

A. As I say, we have sourced the whakapapa from the land court records, 25 

so I was privy to where that whakapapa came from.  But yes, Matt was 

very much associated with the production of the whakapapa. 

Q. All right, the next section is headed “Ngāi Tai ki Tāmaki Rights on the 

Isthmus”, that’s paragraph 76 and 77.  Much of it a quote from McLean’s 

overview report.  Same question. 30 

A. As I say, it’s sourced from the written records, it’s not something that’s 

hidden, kōrero tuku iho or anything like that, we’ve sourced this material 

from the record. 
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Q. Well I’m not wanting to be difficult about this, but paragraph 76 doesn’t 

have footnotes, for example. 

A. Mmm. 

Q. That’s one of the reasons why I assumed it might be attributable to 

Mr Green and his knowledge of Ngāi Tai ki Tāmaki matters. 5 

A. It’s probably – it’s in the nature of a summary paragraph of what is 

contained in the evidence in the report. 

Q. Turning to the next section headed “The Court’s Treatment of Tikanga 

and Whakapapa”, I know you haven’t been studying all this completely 

but this is page 1611, paragraph 78, Thank you.  Same thing, no footnote, 10 

but a summary paragraph, is that the, if we were to read that? 

1010 

A. This is the idea that we developed in the course of writing the report that 

these tupuna like Hetaraka Takapuna, for example, had different 

affiliations in different parts of the whenua and other witnesses in the 15 

Land Court gave similar evidence.  Te Keene Rangaroa for example who 

in different contexts would be Te Taoū or Te Kawerau, he described his 

affiliations from the mouth of the Waikato River up through to the 

Manukau, across through the Waitakere Ranges and to the Kaipara and 

to Mahurangi and to the Gulf Islands under different linages, and so that’s 20 

the sort of evidence that we will have looked at to produce that paragraph. 

Q. Thank you but I’m mostly focused on the authorship issue at this stage, 

so I take it you wrote paragraph 78 in the corresponding material that was 

in the overview report? 

A. Yes. 25 

Q. And then at paragraphs 88 and 89 through 90, there are a series of 

comments about the difficulties that Māori, well firstly about Māori 

narratives and really the second was the way in which that may have been 

difficult for Māori witnesses in the later Land Court in the 1860s, so the 

same question are those written by you or they – 30 

A. They’re written by me. 

Q. They’re not drawn from Mr Green’s work? 

A. No.   
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Q. And also in a preliminary front, yesterday I think you told me that you were 

retained by Ngāi Tai ki Tāmaki possibly in the early part of 2010, is that 

correct? 

A. I think it was mid-2010 from what I remember. 

Q. By that stage the process around the Tāmaki Makaurau process report 5 

that – the Waitangi Tribunal’s process report and the scuttling of the, 

scuppering, whatever the right word is, of the Ngāti Whātua Ōrākei 2006 

Agreement in Principle was pretty well-known to everybody including you 

I assume? 

A. Yes I’d looked at it. 10 

Q. You said yesterday that you couldn’t recall the instructions but would I be 

right to assume the instructions that you had in terms of preparing the 

work for Ngāi Tai ki Tāmaki would be the challenge Ngāti Whātua 

Ōrākei’s views as expressed by them and well-known as the result of the 

AIP and the Waitangi Tribunal processes? 15 

A. I do not recall having that explicit instruction issued. 

Q. Just one more preliminary matter before we get into the19th century.  So 

staying with 21st century, your evidence of course is being presented in 

opposition to Ngāti Whātua Ōrākei’s claims in this court, you understand 

that? 20 

A. I’m assisting the Court as best I can. 

Q. Well that’s not quite my question is it but you understand that your 

evidence is being presented because it assists the opposition to 

Ngāti Whātua’s claims? 

A. And I’m also assisting Ngāi Tai ki Tāmaki as I was invited to do. 25 

Q. We won't go too many more circles.  So in your evidence, and I’m thinking 

about paragraph 12 for example but you also say it at paragraph 54, you 

say that Ngāti Whātua Ōrākei’s claim is for exclusive rights across the 

Tāmaki isthmus, correct? 

A. And that’s what I understand.   30 

Q. Have you read the statement of claim? 

A. I did read it. 

Q. And you drew that from the statement of claim? 

A. I don’t recall. 
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Q. Do you understand that Ngāti Whātua’s case is that it does have 

predominant or exclusive mana whenua but it has responsibilities to the 

whenua which must accommodation other interests? 

A. Okay.   

Q. You don’t understand that? 5 

A. I understand it.  Well I understand that that’s what you’re saying.   

Q. Did you understand that when you wrote your evidence? 

1015 

A. Okay this is a fine point – 

Q. It’s an important point though isn't it?  10 

A. It, yeah well it’s about whether or not all parties can be acknowledged in 

the way that they should be.  There are customary rights acknowledged 

in their dealings with the crown. 

Q. But you were here during the evidence of Dr Maxwell I'm assuming. 

A. Yes. 15 

Q. Right, and did you discern from that, that t here are sort of two views 

here,, one is that what Ngāti Whātua Ōrākei’s claim is, is to extinguish 

everybody’s interests except their own, that’s one perception of it? 

A. Mmm. 

Q. Which is what your use of the phrase exclusive rights seems to indicate? 20 

A. Well maybe I'm just not subtle enough but that’s what I'm taking from it.  

Q. And the alternative view is the one that says, this is what the evidence 

has been from Ngāti Whātua experts and others, that yes there is 

exclusive mana whenua, or predominant mana whenua, but there are 

responsibilities which include recognition of others who have historical or 25 

customary interests. 

A. Mmm.  I understand that view. 

Q. Right,, and so my question was, did you understand the second view 

when you wrote your evidence? 

A. I had heard that view before, I was a student of Sir Hugh Kāwharu and I 30 

have discussed these matters with one of his daughters, not Margaret, 

Merata, so I have heard that view before. And I followed the tribunal 

hearings in 2006 and 7, and it seemed to me that the historiography had 

moved on, that there was a recognition of layers of interests in an area.   
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Q. That’s one of the issues for the court of course but coming back to my 

question about what you understood in the mindset as it were that you 

wrote your evidence in response to the Ngāti Whātua case, that’s why I 

keep asking you the same question, what was your understanding when 

you wrote the evidence?  5 

A. Well my understanding, I wasn’t really focused on the Ngāti Whātua case 

except for that broad statement that I make there, my aim was to present 

the best I could, from the work that I’d done from Ngāi Tai ki Tāmaki, and 

Ngāi Tai ki Tāmaki’s position about their rights on the isthmus.  

Q. All right, I might come back to that, for the time being let me move to the 10 

19th century, actually possibly earlier than the 19th century, how about the 

18th century.  Now, your Mahurangi report which is at 349.32849, which 

is dated March 2010 but I think you told us it was probably in fact, the 

writing was completed probably the end of the previous year. 

A. It was probably completed earlier in the previous year, I think there was 15 

quite a long period when I was just not dealing with this report at all. 

Q. Okay.   

A. I wrote another report in between.  

Q. So one of the things you say, if we can go to page 32872, and what you 

say in the third paragraph, or the second full paragraph beginning 20 

“Mahurangi and the Gulf Islands” is that you can't consider them in 

isolation. 

A. Mmm. 

Q. Can I congratulate you for not using the word context at least in this 

paragraph, but they require consideration of other areas, not least Tāmaki 25 

Makaurau correct? 

A. Yes. 

Q. Yep and that, at least as I've understood it is a reason why you spend a 

reasonable amount of that paper talking about matters related to Tāmaki 

Makaurau? 30 

A. Exactly. 

Q. Now in terms of raupatu, can I ask please that we go to, page 336.24004.  

Now I think you discussed this with my learned friend Ms Coates 

yesterday and you indicated that you had a view of raupatu which is if you 
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had people A there before some military conflict and people B were 

occupying that space afterwards, then that was raupatu. 

A. Yeah if one group was displaced by another.  Hoterene Taipari gave a 

definition along those lines which I think I quote in the Mahurangi report. 

Q. Well forgive me for seeing one of the texts that we have here which is 5 

from Hirini Moko Mead, I'm sure you're familiar with his work? 

A. I am. 

Q. Right so if we go to page 24008, might be surprised if you haven't referred 

to this particular text at some point in your work as well am I right?  That 

you have, in work called tikanga Māori? 10 

A. I have looked at it yeah. 

Q. Right so on this page, and I discussed this with Dr Maxwell yesterday so 

there are no great surprises perhaps but here he is describing in these 

numbered paragraphs aspects of mana whenua achieved by military 

action that displaces the people and the leaders who occupied that 15 

estate, establishes their rights of occupation, use of the land and 

establishes a new group of occupiers, if I understand it, that’s a longer 

way of saying what you just told me, correct?  

A. It’s somewhat more detailed and nuanced I would say.  

Q. And then paragraph 2, mana whenua’s based on occupation by people 20 

over area of land they settle on for several generations becomes their 

rohe?  And again I'm assuming that’s the same basis on which you’ve 

operated? 

A. It’s a generally accepted definition yes. 

Q. Thank you, and then likewise on paragraph 3, military action by itself isn't 25 

– is not sufficient to extinguish all rights to the land, and that leads to the 

idea of intermarriage with the survived, among the women survivors.  

Correct?  

A. Yep.  That’s, that’s a good gloss for a generalisation if you like of these 

things. 30 

Q. Okay, and just, because we’re going to come to this a little later on, if we 

go across the page to paragraph 6, a new iwi hapū needs to establish 

alliances that will help develop, that is occupation and increase its 
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monetary strength, set up various relationships, I imagine there’s no 

difficulty in you agreeing to that, is that right?  

A. Yep.  

Q. So what Professor Mead goes on to say, as you heard me discuss with 

Dr Maxwell yesterday is that among other things, if we go to page 24011, 5 

up on the top of the right-hand side, his point is that you need to eventually 

reach the point of identifying who had political authority and control over 

the land, which as I understand it is his, there’s a word core definition of 

mana whenua.  It’s about five lines – 

A. I see it.  10 

Q. – down this paragraph here.  Last sentence – 

A. Well yeah I – that’s all right, but this is all theoretical stuff, you know it’s 

theory, it doesn’t necessarily apply to the history of Tāmaki Makaurau. 

Q. Well you appreciate that we can't avoid some aspects of abstract if we’re 

trying to use language to describe historical events. 15 

A. Yes, but we need to establish what those historical events were. 

Q. Right, we’re moving to that, I'm just simply trying to establish that when 

we’re using some of the language and concepts such as raupatu and 

mana whenua, then when I'm talking in terms of Professor Mead’s use of 

the words, they're not unfamiliar to you. 20 

A. They're not unfamiliar to me. 

Q. And am I right – well would I be right to assume that in a broad sense, 

those concepts in the way he describes them are reflected in your use of 

the word raupatu and possibly your use of the words mana whenua? 

1025 25 

A. Yes, I think I would agree with that. 

Q. In your report, and this is going back to the Mahurangi report, and if we 

pick it up please at page 32996?  Just to explain where we are, your 

chapter 4 was headed: “Ngāti Whātua and Te Kawerau.”  You may recall 

that?   30 

A. Mmm. 

Q. And then there was an introduction, a subsection called “Ngāti Whātua in 

the Kaipara”, and then a further subsection called “The conquest of 

Te Waiohua by Te Taoū”, and then finally a conclusion.  That was the 
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structure of that chapter.  And so what I’m taking you to is 4.3 in the 

structure which is the Tāmaki raupatu and its aftermath, and what you 

say at the bottom of that page 32996, in language I haven’t seen before 

but I thought was evocative, you said: “A revolution had occurred, in which 

the long established cluster of related hapū known as Te Waiohua had 5 

been decimated and displaced in Tāmaki by Te Taoū.”  And then you go 

on to qualify that by saying, as Ballara observes, there are some 

qualifications about whether there were survivors and so on but the 

general idea of a revolution is consistent with what we were talking about 

before in terms of what raupatu involves, doesn’t it? 10 

A. Can we go to the next page? 

Q. Of course. 

A. Yeah.  So, as I said, this part of the report was included for context of the 

main thrust of the report, which was the focus of the report, which was 

Mahurangi and the Gulf islands.  So I relied pretty much on secondary 15 

sources, Pākehā historians.  When I came to do the work for Ngāi Tai ki 

Tāmaki, I looked at the same issues from the other side of the Isthmus, if 

you like, and I think my view of these things changed somewhat. 

Q. Okay. 

A. However, I did write this at that time and I have to stand by it. 20 

Q. Sure, and your section headed “Conclusion” is on page 32998 and on the 

next page, in that first full paragraph, you describe Tuperiri as “belonging 

to perhaps the most powerful hapū to emerge from the Kaipara in the late 

17th and 18th centuries, namely Te Taoū,” and that in a sense is reflected, 

isn’t it, in the progress of Te Taoū?  They come into the Kaipara and then 25 

they go into Tāmaki.  (inaudible 10:28:59). 

A. Well, they are descendants of Haumaiwharangi, right? 

Q. Sure. 

A. Who was Te Uri o Hau tupuna. 

Q. Yes. 30 

A. And they were actually at odds with their own people at times, in the 

Kaipara.  There are stories about them being at war with Ngāti Whātua, 

believe it or not.  And I said in the second part of the paragraph you 

referred me to earlier that they weren’t that numerous, and I think you 
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were talking about allies and things.  But I think it’s a key point and I think 

that it’s reflected in the subsequent history of the Isthmus, because I don’t 

think that they were in a position that Kiwi Tāmaki was in, for example, to 

dominate the Isthmus in the way that he had.  And so they ended up in a 

tit for tat utu, driven by utu, wars with Ngāti Pāoa, and that lasted through 5 

until pretty much the end of the 18th century. 

Q. Well I’ll come to some aspects of that before too long but for present 

purposes, at the end of that paragraph your conclusion then was that: 

Te Taoū and Ngāti Whātua enjoyed further victories at Maungakiekie, 

Mangere and Kohimarama, which gave them control of the entire 10 

Isthmus.” 

A. Mmm. 

Q. But you then qualify that by saying that it wasn’t “total”, and you mention 

the need for intermarriage, which took place? 

A. Can we go – roll it around a little bit further? 15 

Q. Yes.  The qualifications commence with the word “yet” in the second line, 

as I understand it. 

A. Mmm.  I mean since I’ve written this, I’ve understood that Tuperiri himself 

had an affiliation to Ngāi Tai ki Tāmaki.  His mother, Toukararai, was a 

member of Te Uri o Te Ao, and this was pointed out in evidence to a 20 

Parliamentary committee in 1912 by Otene Paora, who said that he came 

down not only from Toukararai through Tuperiri but also through 

Toukararai’s brother, Rupekatau, who had Tohunga, who had Paretaua 

and who married Whakaoriki, who was the son of Tuperiri, and they came 

down to Uruamo.  And so he was appealing to his ancient rights to the 25 

Isthmus through Toukararai and Rupekatau, and said that they were the 

ancient mana of the Isthmus, of this land.   

Q. So in your note here you have referred to the intermarriage, and to which 

you just now added the fact of his maternal whakapapa.  You refer to the 

fact that there were people on the borders, the southern borders? 30 

A. Well what this – it supports the kōrero of Te Warena Taua on Wednesday, 

when he was saying that this was an internecine quarrel between close 

relatives.  So in that sense he was saying that it did not qualify as a 

raupatu. 
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Q. Is that your view now, that you don’t accept what you wrote in here, that 

there was no raupatu? 

A. I’m saying that there are other views. 

Q. Well you’re giving evidence now, so clearly when you wrote this you 

thought there was a raupatu. 5 

A. Yeah.  When I wrote – that’s right.   

Q. I thought you were saying yesterday to Ms Coates that you maintain that 

view. 

A. As I said, it was peripheral to the work that I was doing at that time.  I 

mean even – the Isthmus was peripheral to the work I was doing to 10 

Ngāi Tai ki Tāmaki in 2010-’11, really.  It was – I was telling their story 

and the Isthmus was part of that but it wasn’t the full focus of it. 

Q. So we do have your evidence on this confirmed, or otherwise.  I 

understood you to say yesterday that you resisted the proposition from 

Ms Coates that there was no raupatu, because you thought raupatu 15 

occurred when one group had occupation and control and it was taken 

over by another group. 

A. That was my understanding when I wrote the Mahurangi report and I still 

– it’s a – as a theory, I mean as a general gloss it’s applicable.  But you’ve 

got to take these things case by case and there are other ways of looking 20 

at this. 

Q. Yes; we’ll come to some aspects of that as well and as you say, your work 

here in the Mahurangi report relied on, or was related to and consistent 

with secondary sources, correct? 

A. That's correct. 25 

Q. And so that’s the view recorded by Smith, that there was an outcome akin 

to revolution? 

1035 

A. Yeah, well Percy Smith was a surveyor in the Kaipara and his sources 

for his book, The Peopling of the North, were Otene Kikokiko and 30 

Ereatara Te Tarehu who were both Ngāti Whātua folks and, as Barry 

Rigby has commented, The Peopling of the North is essentially a history 

dictated to Smith or related to Smith around the camp fire while he was 
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doing his surveying and it’s a Ngāti Whātua history and that’s perfectly 

fine but there are other histories out there that would not agree with that. 

Q. What about Tainui historians?  So for example if we go to 349.33627, this 

is now some generations ago but this Kelly’s initial Tainui history and I’m 

sure you have some knowledge of it, correct? 5 

A. I do. 

Q. So we go to page 33637.  It’s chapter 24, called The Conquest of the 

Waiohua.  Brave enough to put a date of 1750 on it but he commences: 

“We now come to that period.  We saw the downfall of the Tāmaki Tribes 

and the conquest of their territory by the Ngāti Whātua Kaipara.”  Is that 10 

the – 

A. It’s the orthodox version, isn’t it? 

Q. And then we go to 33639 to the right-hand side please and below the 

whakapapa or just up here, thank you.  There is a different phrase to 

Fenton’s and you’ll see that last paragraph before the whakapapa, this is 15 

the last of the Ngāti Whātua actions as reported: “Came down in force, 

wiped out them.  The destruction of the Waiohua being so complete only 

a miserable remnant remained.”  So to say that was, well, certainly the 

orthodox version.  You are offering us a slightly less orthodox version I 

understand, correct? 20 

A. Well we have looked at other sources.  We spread our net pretty wide 

when we did the research for Ngāi Tai ki Tāmaki and we looked at – 

because there is evidence that those Waiohua people continued to live 

on the isthmus through the 18th century and what ended up sending them 

away was not so much the Te Taoū conquest, such as it was, but 25 

internecine warfare amongst themselves.  So, there’s a whole set of 

traditions that relate to the western side of the Tāmaki River where a man 

named Ngaro-mania was living at Te Pupu o Kawau Pā and charging tolls 

for people going up to the portage and he was a man of Julio Pou and Te 

Waiohua and Ngāi Tai and he had relatives living across from him who 30 

were being affected by his behaviour and they saw to it that he was killed.  

And that had a whole lot of repercussions that continued on beyond the 

point where thTyure so-called raupatu of Tuperiri happened.  And so there 

were all these other events going on around the district that are not 
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captured in the Fenton judgments history of the area and they need to be 

taken into account to understand the tribal landscape. 

1040 

Q. Well the reason I’ve taken you to Kelly is to ask for your comment on the 

proposition I’m about to make, which is that Kelly is writing as a Tainui 5 

historian, agreed? 

A. Well yeah, okay. 

Q. And – 

A. They say he plagiarised Pei Te Hurinui. 

Q. Well the Jones book has nothing to say about this, does it? 10 

A. No it doesn’t. 

Q. No.  So plagiarised or not – 

A. So he wouldn’t have plagiarised it. 

Q. It doesn’t make much difference to us, does it. 

A. Mmm. 15 

Q. But there’s no doubt, is there, that Waiohua were regarded as part of 

Tainui?  I think we just heard a couple of days earlier suggested that – 

A. They whakapapa to Tainui, indeed. 

Q. So you agree there’s some significance, I’m not suggesting it’s a laid-

down exercise, but there’s some significance that a Tainui historian 20 

having no knowledge of these disputes we’re now concerned with says in 

1941 in a detailed, reasonably detailed chapter, that Waiohua were 

destroyed.  He doesn’t say that were revived. 

A. But the chief source for all of this, all of these narratives is Fenton. 

Q. Well the point I’m putting to you is that no tradition reached Kelly that 25 

Waiohua in fact survived and were rejuvenated. 

A. Fenton casts a long shadow. 

Q. Right.  If we turn please to 341.27512, this is, as you’ll appreciate, Stone’s 

book – 

A. Yes. 30 

Q. Which you cite at various points in your evidence, if you go to page 27536 

please.  So this section starts a bit like your section from the Mahurangi 

report, “The conquest in Tamaki was complete, but,” then there are some 

qualifications, and he, Stone is critical of the idea that Te Waiohua were 
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extirpated and extinct, the point I think you’ve been, in part, making in the 

last few minutes. 

A. Mmm. 

Q. But if we go over the page, what he says in the first full paragraph is, 

“Some Waiohua survivors sought refuge in other regions, usually hapū 5 

with a shared ancestry in the lower Waikato and Hauraki.  What had been 

eliminated were not the former Tāmaki peoples themselves, but their 

previous hapū structures and their customary rights to lands based on 

ancestral descent.” That to me sounds like a raupatu, do you agree? 

A. Yeah, I think that the evidence that was given in the Ōrakei case 10 

suggested that it wasn’t the totality of Waiohua who were – I think it was 

a lot more complex than Fenton presents and I think that Stone draws a 

lot on Fenton and on Paora Tūhaere’s history that he wrote in 1881.  

There were lineages that remained, I mean Ngāi Tai ki Tāmaki is still here.  

Heteraka Takapuna, he was still here, they were fighting on the side of 15 

Te Tau in various  battles, against Ngāpuhi, for example. 

Q. Well the question in part is what “here” meant, you appreciate 

Ngāti Whātua Ōrākei doesn’t suggest that Ngāi Tai ki Tāmaki doesn’t 

exist or doesn’t have a place.  The question is whether it’s here, here, or 

whether it’s a little further away.   20 

A. Well I – 

Q. In any event, well that is the question, isn’t it?  Not about their existence, 

in terms of Ngāi Tai ki Tāmaki, it’s about where they can claim mana 

whenua? 

A. Well in the Ōrākei hearing, Hetaraka was recognised by his lineage as 25 

being the pūtake for his set of claimants, all right?  And that mana had 

not gone away.  I mean when – I believe when Ngāti Paoa sold the land 

at Kohimarama, Hetaraka wasn’t there, and when he did arrive he was 

given three mere pounamu and that was a recognition of his mana with 

the land, and that was on the isthmus. 30 

Q. Well it’s not the isthmus we’re concerned with though, is it?   

A. Beg your pardon? 

Q. It’s not the isthmus – that part of the isthmus we’re concerned with.  That 

sale you’re talking – 
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A. Kohimarama. 

Q. Yes. 

A. It’s still the isthmus. 

Q. What Stone said, and the reason I take you to this section is that as we 

were discussing before there’s a political authority aspect to this, their 5 

previous hapū structures and their customary rights to lands were what 

had been eliminated, and I didn’t see in your evidence any reference to 

some surviving hapū structures from Waiohua in the area we are 

concerned with, particularly the 2006 RFR area. 

A. Mmm.  I think things changed, I think that those hapū of Te Waiohua 10 

became known as other tribes, Ngāti Paoa, for example.  So the tīpuna I 

was referring to earlier, Ngaro-mania, he was killed, and the person who 

killed him was a man called Ngatara who lived at Orere Point.  

Ngaro-mania’s nephew, Te Mahia, was induced to go and avenge his 

uncle, which he did, and he went and killed Ngatara.  And this set 15 

Ngatara’s son, Tokowhero, he went in to the Hunua Ranges and cut down 

a great tree which had been set aside and is venerated as a tūpuna of 

the forest, and that tree was named Te Kahu Mouroa.  And we can find a 

date around that tree because it was carved into a waka and taken down 

to Pakuranga in the Pāhurehure Inlet and then dragged over the portage 20 

and taken up to Whangateau where it was finished off, this waka.  And it 

was said that this was occurring when Cook was in Hauraki in 

October/November 1769. 

Q. So, sorry, don’t let – well I’m not sure where you’re going but – 

A. Yeah, so then those people from – Tokowhero gave the waka to the 25 

people of Mahurangi and they came down in due course and attacked the 

people at Kawakawa Bay where Te Mahia was, who had killed Ngatara; 

his father; and Te Mahia was killed and he was – parts of his body were 

hung in a karaka tree.  He had three sons, Te Haupa, Te Waero and 

Pokai and they were apparently children at that time, so we’ve got sort of 30 

dates for what happened then, but if they were children they had to sort 

of grow up.  And it was Te Haupa that Tarahawaiki compared to a shark 

which led to his death at Saddle Island which is now known as Te Haupa.   

1050 
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Q. Sorry, this is turning out to quite a long speech and I need to understand 

where you’re going to because my question was really about Stone’s 

statement.  So I understand the proposition that Waiohua people became 

known as part of Ngāti Pāoa. 

A. So he was Waiohua, Ngaro-namia and all of those whānau were 5 

Waiohua, but Te Mahia’s wife was Mahora and she, I think it was 

described earlier by Te Warena maybe, that she was from Marutūāhu, 

Ngāti Tamaterā and Ngāti Paoa and so she took her children back her 

Ngāti Paoa kin and they grew up as Ngāti Paoa and today Te Urikaraka 

is known as a hāpu of Ngāti Pāoa and so that’s – but they are Waiohua 10 

as well, they have that Waiohua connection.   

Q. Can I suggest none of that’s inconsistent with what Stone says? 

A. Well it’s a different narrative from the Te Taoū narrative, it runs parallel 

with it, and so all of these groups around the isthmus have got their own 

narratives about how they relate to the isthmus. 15 

Q. And you would accept, wouldn’t you, that they are focused on different 

parts of the isthmus?  So the Tāmaki River is not a focus of Ngāti Whātua 

or Te Taoū, it is a focus of the groups that are sometimes very broadly 

described as Ngāti Pāoa, and you’ve just been describing people who 

have been associated with that area or further east haven't you? 20 

A. Mmm. 

Q. Is that a yes? 

A. Well Ngāti Paoa were able to presence on the isthmus right up into 1820, 

weren't they? 

Q. Well forgive me for – 25 

A. On the western side of the isthmus. 

Q. I don’t understand any part of Ngāti Paoa’s case to be that they didn’t so 

why are you telling us about that? 

A. It’s because really this case, it seems to me, it’s not just about Ōrākei, it’s 

about the isthmus as a whole, rights on the isthmus, and I don’t think that 30 

Ngāti Paoa’s rights on the isthmus or the Ngāti Whātua or the Ngāi Tai ki 

Tāmaki’s rights on the isthmus were extinguished necessarily by the 

raupatu of Tuperiri because he wasn’t able to maintain it.   
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Q. Well we’re going to come to that to some extent anyway.  I can’t take too 

much of the Court’s time going through every aspect of the evidence but 

there are two features that I was going to spend a bit of time on.  You, as 

I understand it, and I’m really looking at your paragraphs 41 to 44, are 

seeking to clarify the impact of the raupatu and you are doing that to some 5 

extent, as I understand it, by saying well actually in broad terms what you 

describe as Ngāti Whātua/Te Taoū were relatively weak – 

A. Mmm. 

Q. – and therefore their position should be understood by reference to the 

fact that there were ongoing conflicts with Ngāti Paoa and they were 10 

destabilised in due course by the Ngāpuhi incursions – 

A. Yes. 

Q. – the early 19th century.  I understand that’s what your evidence is 

designed to do or to discuss? 

A. Yes I think that the battle of Orohe has been misunderstood. 15 

Q. Well just one stage at a time, right, so we’re going to get Orohe.  I’m just 

asking have I understood correctly that’s what your evidence is designed 

to do? 

A. Yes. 

Q. Yes, thank you.  And just while I’m here, nowhere did I understand your 20 

evidence to say that Ngāti Whātua Ōrākei has been supplanted as the 

occupiers of the central isthmus area being the 2006 RFR area by some 

other group? 

A. They were driven away from it and they stayed away from it for lengthy 

periods I believe and in fact when they came back they came back to the 25 

Manukau. 

Q. And then they came back to the west of the 2006 RFR area, correct? 

A. They did that when they asked Uruamo if they could light their fires there.   

1055 

Q. Well that’s a disputed matter; we’ll come to that briefly as well.  Anyway, 30 

just to be clear about who we’re discussing at this stage.  By the 1820s, 

if I’ve understood it right, the people that you describe as Ngāti Whātua/ 

Te Taoū are the people being led by Te Kawau? 

A. I beg your pardon? 
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Q. The people you were describing during this –  

A. At what time? 

Q. – this is by the 1820s. 

A. Yes. 

Q. Just on that, one aspect of your Mahurangi report, if we can go back to 5 

that, 349, if we can go on that to page 33131?  This is your section on the 

Amio-whenua, which is a bit more detailed than most of the discussions I 

see on the Amio-whenua.  Well, I note Ballara spends a bit of time on it.  

Tell me, is there any disagreement with the suggestion that Te Kawau 

was one of the leaders of this expedition? 10 

A. He is one of the leaders, yes. 

Q. And it is the case that, as you record there, it included not only his people 

but it included a wide range of other groups from Kaipara, from Tāmaki 

and then from the Waikato, and indeed from the Hauraki? 

A. Indeed. 15 

Q. I think we go back to the previous page, up to the top.  Now you talk about 

the attack on Mokoia Mauinaina in June 1821, which was repulsed by 

Ngāti Pāoa with Te Kawau’s assistance, and that’s a Ngā Puhi attack.  

So, can we agree that Te Kawau is a significant figure?  He’s assisting 

Ngāti Pāoa fending off Ngā Puhi; he’s a leader of the expedition 20 

that draws on a wide range of groups throughout the central-northern 

North Island, and then he disappears on tour for the best part of a year or 

so with them. 

A. Yes.  Apparently the evidence that I saw about Koperu, for example, and 

Te Morenga was that Āpihai came from Mangere or from Onehunga, 25 

Mangere, to assist in that.  Other evidence was that he was already there 

visiting the Ngāti Pāoa settlement at Mokoia Mauinaina and happened to 

get involved in that dispute. 

Q. Sure, but you perhaps would agree with me that none of that diminishes 

the mana that he clearly had as the consequence of his assistance in 30 

leadership? 

A. I agree.  Yeah. 
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Q. So on a rohe, your paragraph 37, you refer to a rohe as a defeat and an 

indicator, as I understand it, of Ngāti Whātua’s lack of undisputed control 

of the area. 

A. Mmm. 

Q. That’s the purpose of referring to that episode (inaudible 10:58:53)? 5 

A. Yes it is.  Yes. 

Q. And you discuss that in your paragraphs 43 and 44, with a quotation from 

your earlier Mahurangi report. 

A. Yes.  It’s taken from Ballara I believe. 

Q. Yes, well I was trying to work my way through that.  So if we go back to 10 

your Mahurangi report and go to page 33076, the quotation that you put 

into your paragraph 44 comes from that top paragraph in the page starting 

on the second line. 

A. Mhm. 

Q. “The Te Taoū and Ngāoho suffered a serious defeat”? 15 

A. Mmm. 

Q. And it goes on to the end of that. 

1100 

A. Mmm, yes. 

Q. And that gets us to footnote 446.  20 

A. Yes. 

Q. And you're citing Ballara. 

A. Yes. 

Q. And also citing evidence of Te Kawau. 

A. Yes. 25 

Q. So – 

A. Which is the same citation I have in my brief of evidence. 

Q. Sure.  And that – there’s also a citation to Smith in your paragraph 445. 

A. Yeah Smith, I looked that up. 

Q. Me too.  30 

A. He says, that the isthmus was largely abandoned about that time, 

including by Ngāti Pāoa. 

Q. Yes he says both sides decided that it was easier to stay at a distance 

effectively doesn’t he? 
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A. Indeed.  But it was after that, that Ngāti Pāoa occupied, and built the pa 

at Mokoia I believe. 

Q. Yeah. 

A. And then that became like, the largest town that – according to Monin, 

the largest settlement that was seen by Europeans of a pre-European 5 

settlement of Māori in New Zealand. 

Q. Yes.  And I guess you would – 

A. 4000 strong – 

Q. – say to me that was on the isthmus. 

A. And it was on the isthmus it was. 10 

Q. Yes and it’s not on the part of the isthmus that Ngāti Whātua has any 

claims to in this case.  

A. Yeah well that’s interesting isn't it, I mean the isthmus at that time was 

seen through Māori eyes and the values were Māori values and the land 

around Maungarei was really good gardening land and it was also 15 

controlled the portage, the approaches to the portage, so that’s why that 

was a very important place on the isthmus at that time.  

Q. We probably – 

A. And that’s why Āpihai mā were in Mangere and Onehunga  

because they were good gardening lands there then too.  The actual RFR 20 

lands in the – around the CBD is not very good land for gardening, it’s all 

clay. 

Q. Going back to Smith, as I read Smith’s pages 93 and 94 which isn't in the 

common bundle but, they might be able to agree on this, there’s a 

reference to the death, the deaths at a rohe, Smith calls it an engagement 25 

but there’s certainly no doubt that Te Huria and Te Mairi meet their gods. 

A. And Rangi Matoro. 

Q. Correct.  And he simply says, Smith simply says it was the last fight of the 

old days and then goes on to say, as you said a moment ago, that at that 

point the history of the isthmus is a blank.  But what it doesn’t say is that 30 

they retreated to the Waitakere Ranges and hid away from everybody 

else. 

A. I think it comes from the Ōrākei minutes, I think that’s where Ballara gets 

it from. 
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Q. Well that’s what I'm pursuing, why we’re going through this minutiae, 

because I've been trying to find out what you and she are relying on.  So 

Smith’s conclusion is it was dangerous on both sides, there was a degree 

of withdrawal around that time.  But, the history is a blank.  Now you cite 

Ballara, and just to be clear she – 5 

A. Cites Apihai. 

Q. She does, we’ll come to that, but just first her – 341.27603 and if we can 

go please to page 27620.  So the first paragraph on the right-hand page 

is her discussion of this episode, and I think the part you're talking about 

is about halfway down, talks about the tauā that went across to Waiheke 10 

but got ambushed at Orohe as it came back correct?  And a serious 

defeat followed for Ngāoho and Te Taoū.  

A. Yes. 

Q. I want to go to her paragraph, her footnote reference which is on page 

27631B, at footnote 25 is a relevant – on the left-hand column on the – 15 

left-hand page, and she cites as you say, Āpihai Te Kawau. 

A. And also – 

Q. And also White. 

A. And you’ve looked at that too. 

Q. I've looked at White.  The unfortunate thing about White is that it’s in Te 20 

Reo and, neither you or I are in good shape in that, the translation that 

I've been offered is one that’s ambiguous but I'm not gonna take that 

further at the moment. 

A. Okay. 

Q. But focusing on Āpihai which you quote as well, you’ve cited Āpihai 25 

directly haven’t you? 

A. I have looked at it, I remember looking at it. 

Q. Sure, well let’s –  

A. Well you would hope so wouldn’t you? 

Q. For old time’s sake, can we pick it up at 302.00704 please, and go to 30 

page 922.  So this is where the questioning by Mr Gillies of Āpihai Te 

Kawau starts, and over the page at 923, there’s a discussion about a third 

of the way down “Was not Tomoure killed at Orohe?”  But we need to 

come bit further up the page just to get it all in, thank you that’s it, that’s 
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the first reference to Orohe.  “Yes he was an older brother of Terahawaiki, 

was that Tomoara husband, yes, where were you living at the time, 

Kaipara, was Tahuri killed at the same time?  Yes.  And at the time of the 

battle of Orohe were there any Taoū living at Ōrākei and Ōkahu?  No 

there were no inhabitants there at that time.”  That’s the only part of – the 5 

references I can find that discusses this.  And so what I wanted to do is 

come back to your paragraph 43, on the next page please.  The 

proposition that Te Taoū and Ngāoho were so weakened that they 

retreated to the Waitakere Ranges, and then eventually ventured to 

occupy Ihumātao and Māngere.  I can find no authority that you or Ballara 10 

cites that discusses that, so where does it come from? 

A. It comes from Ballara.  So I'm relying on another Pākehā historian. 

Q. And she’s relying on that passage from Āpihai? 

A. That’s what she says she’s relying on yes. 

Q. That doesn’t take us that far does it? 15 

A. It doesn’t, no you're right.  Your correct.   

Q. There’s also a different version isn't there?  If we go to 303.01303, which 

different version, it’s sort of along the same – this is the second minute 

book, and if we go to 013037.  We have Warena Hengia. 

A. Yes.  Te Taoū.  20 

Q. And he says at the bottom of this page, he was small, the battle of Orohe, 

and asked the question “Who saw that fight?”  And then onto 1317 – 

A. Sorry I didn’t get that.  

Q. Sorry, so we just need to focus on the bottom of page 1315.  Just those 

last few lines. 25 

A. Okay thank you, yeah I didn’t, I wasn’t seeing what you were referring to.  

Q. So he was asked how old he was, and he says “I'm small”, and then I'm 

assuming it’s him saying who saw that fight. 

A. Thank you I'll just have a read of it.  So it’s a giving a date for Orohe, sort 

of. 30 

Q. Sort of. 

A. Yeah. 

Q. And then on page 1317, bottom half of the page, you can read it to 

yourself.  
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A. Yeah. 

Q. Which suggests there was scouts living there but not a full settlement? 

A. Yes. 

Q. That’s as much as I take from that section as well. 5 

A. Yes. 

Q. And then if we go to 340.27197, you’ll recognise this? 

A. Yes I do. 

Q. As being the handwritten version of Tūhaere’s accounts.  We go to page 

27207.  If you go to the bottom part of the page please and make it as 10 

large as you can, thank you, and then just in that last bit at 1794 as I read 

that it says: “Ngāti Paoa attacked Ngāti Whātua at Orohe – 

A. Tāmaki Heads. 

Q. “Tāmaki Heads: Ngāti Paoa defeated and most of their warriors fell 

captured.” 15 

A. “Most of their warfully captured”. 

Q. “Warfully captured close – 

A. “Close of the warfare.” 

Q. Quite, so that’s a different version? 

A. It’s Paora Tūhaere’s massaged version I would say because it doesn’t 20 

accord with what his uncle said in the court in the Ōrākei hearing.   

Q. But it’s another version? 

A. If you like.  I – 

Q. What it doesn’t do in any event is support the proposition that they were 

completed routed and disappeared from the isthmus does it? 25 

A. Yeah this version written by Paora Tūhaere in 1881, it’s – he’s entitled to 

it, it’s his version.   

Q. So the reason that we’ve spent an ordinate amount of time on this is that 

Orohe is one of the examples you give to suggest that Ngāti Whātua 

Ōrākei lost authority and lost by implication mana whenua because Orohe 30 

was a defeat, that’s the logic in what you’re saying as I understand it, isn’t 

it? 

A. Yes. 
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Q. Let’s accept for the moment that it was a defeat.  What we don’t see, do 

we, is, or at least I don’t see any evidence of this, some other group 

acquires authority in place of Ngāti Whātua as a consequence of that? 

A. Well it was soon after that that Ngāti Paoa established themselves in 

great numbers in precisely that place on the western side of the 5 

Tāmaki Heads or in Panmure – 

Q. You’re talking about Mokoia? 

A. In Mokoia, yeah. 

Q. The second feature that you refer to in your evidence about that 

undermining of Ngāti Whātua’s authority is the time of Hongi, the coming 10 

of the muskets? 

A. Mmm. 

Q. So the argument for Ngāti Whātua is that raupatu alone without 

occupation doesn’t confirm mana whenua.  That may not be a matter on 

which you wish to venture but I’m just saying that’s what Ngāti Whātua’s 15 

position is.  Is that something on which you want to get into or – 

A. It was a conclusion I came to when I wrote the Mahurangi report.  You 

may have read that in my Mahurangi report but Ngāpuhi are very strong, 

that they still have mana down to the Bombay Hills on the basis of Hongi’s 

victories.   20 

Q. But you haven't, or at least you haven’t written about it and nor has 

anybody else, any occupation by Ngāpuhi in the isthmus? 

A. Some people have ventured that way but I haven't found any evidence 

for it myself. 

Q. And it’s also my understanding, although you would have heard yesterday 25 

there was a different view about one group, the subpart of Ngāi Tai ki 

Tāmaki, that the effect of Ngāpuhi having the advantage of asymmetric 

warfare means was that basically everybody left.   

A. Exactly.   

Q. So another aspect of your case that one should be cautious about 30 

Ngāti Whātua’s position is the return to Tāmaki after everybody prudently 

decides that it’s not a place to be – 

1115 

A. Yes. 
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Q. – when you don’t have enough muskets. 

A. Yes. 

Q. And so bear with me because I want to work through this and then come 

back to some questions, but I have relied on Stone to a large extent to try 

and understand the sequence, taking on board his criticism of Fenton. 5 

A. Yes. 

Q. But also taking on board some of your commentary, both in your evidence 

and in your Mahurangi report. 

A. Yes. 

Q. So my understanding is that we could conveniently start somewhere 10 

around about 1834 where, as I understand it from your Mahurangi report, 

there is a conflict between Waikato plus Ngāti Whātua versus Ngāti Pāoa.   

A. I think it’s earlier than that, I think it’s 1833. 

Q. Well I’m happy to give you the year, I’m not too fussed about that, but 

that’s kind of a starting point. 15 

A. Yes okay. 

Q. Right, so at that point these are three players that keep on recurring, 

aren’t they, Ngāti Pāoa, which might be a broad phrase used to pick up 

other groups as well. 

A. Mmm, Ngāti Whanaunga were certainly involved. 20 

Q. And what can be called Waikato in a very general sense. 

A. Mmm. 

Q. And Ngāti Whātua, which is more specifically usually Te Kawau’s people. 

A. It’s Te Kawau’s people, yeah and Ngāti Hauā were involved as well I think 

in the ongoing conflicts they were having with the Marutūāhu people 25 

following the eviction from the Waikato.  

Q. So at this time though, by 1834 everybody is sort of – well not everybody, 

there is – everybody, all of Te Kawau’s people are still resident in the 

Waikato, but there’s discussion about coming back, agree? 

A. Well in 1834 I think these events were still very fresh and it would’ve 30 

prevented Āpihai and his people from coming back, I would’ve thought. 

Q. Right. 

A. Without the strength of Te Wherowhero. 
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Q. Just to be clear, so we might save some time in the questions and 

answers, there’s no dispute from me on behalf of Ngāti Whātua Ōrākei 

that Te Wherowhero was instrumental in people coming back to the 

Tāmaki isthmus. 

A. Mmm. 5 

Q. In terms of his mana in relation to powerful forces in the Waikato. 

A. Yeah, 6,000 warriors behind him was a fairly strong argument. 

Q. It’s a good number, yes. 

A. Mmm. 

Q. And quite a few muskets by that stage as well? 10 

A. I would say so. 

Q. I think I’ve seen somewhere at least a thousand he’d acquired, or may be 

more. 

A. Mmm. 

Q. So there’s a discussion about the move back to Manukau and my 15 

understanding from various places, including from Stone, is that that’s not 

unwelcome to Te Wherowhero. 

A. Mmm. 

Q. These are guests that have stayed rather a long time – 

A. Indeed. 20 

Q. – it’s time – 

A. It’s starting to acquire rights. 

Q. Well there was a risk they might have acquired rights, and so moving him 

back was quite a good idea. 

A. Indeed. 25 

Q. And so that wouldn’t be a kind of unilateral step by Te Kawau and it 

wouldn’t be a unilateral step by Te Wherowhero, that would be effectively 

a joint arrangement that they go back together, wouldn’t it? 

A. Yeah I have no issue with that. 

Q. So that’s about 1835, according to Stone, and I’m happy to refer you to 30 

the Stone passages I’m relying on but I don’t understand that to be in 

dispute, that that’s about when that happens.  Some time in this period 

there is a further dispute, I need to be able to read my own handwriting, 

so forgive me for a second.  Puneke, there is a dispute. 
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A. Yes. 

Q. And I think, as far as I can tell that also is around about 1835, and again 

that’s Ngāti Pāoa versus Waikato plus Ngāti Whātua? 

A. Yeah, I understood that – yeah I’m a bit fuzzy about that actually, but I 

thought that it was Ngāti Pāoa and Waikato that were having to make 5 

peace at that point.  And I think it does go back to what they called the 

Whakatīwai murders. 

Q. Well let’s go to Stone just in case – I don’t think this is important, but let 

me just – to assure you and anybody else – 

A. Well Ballara has talked about it as well. 10 

1120 

Q. Yes, so let’s go back to page 341.27512, and page 27560.  So just 

focussing on the first two paragraphs on that page there’s a discussion 

about 18leaders of two tribes meet at Puneke and then Fenton says there 

was an arrival by the Te Taoū people as well, although Apihai was not 15 

there.  That’s why it’s suggested that there was that process.  What I want 

to do with this – these things are sort of setting the scene in the sense 

and so what have been discussed on the previous page was that there 

had been a meeting orchestrated in part by Henry Williams at the 

Whakatiwai in December 1835. 20 

A. Actually can we go back to the previous page please? 

Q. Which one’s that? 

A. The one that we were just on about the Puneke meeting. 

Q. 560? 

A. Yeah can we just scroll that down a bit? 25 

Q. Sure. 

A. Thanks.  Okay so this is where Stone is querying Fenton’s dates. 

Q. Yeah what I’m putting a chronology to I’m accepting Stone’s version. 

A. You’re accepting Stone’s version, okay. 

Q. Yeah. 30 

A. Okay. 

Q. In January 1836, there’s a gathering at Otahuhu? 

A. Mmm. 
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Q. Particular Ngāti Paoa and Waikato?  That’s the missionaries and Te 

Wherowhero were involved in that? 

A. It’s the – they call it the missionary peace-making I think. 

Q. Te Kawau wasn’t involved as I understand it?  You’re understanding? 

A. Yeah. 5 

Q. At about this time there’s the beginnings of Ngāti Whātua plantings at 

Mangere, that’s what Stone says at page 165.  He also says on page 165 

which was page 27562, so the top paragraph, he says that the 

peace-maker in 1836 emboldened Ngāti Whātua to venture out from 

Karangahape to plant gardens at Mangere which as he as he said is more 10 

fertile country.  But also in August 1836 he mentions that troubles break 

out between Tainui and Arawa. 

A. Indeed. 

Q. And that causes another dimension of conflict.  

A. Mmm. 15 

Q. And then in 1836 it seems, and possibly 1837 I think in possibly one of 

your versions, there is a meeting at Ōrere? 

A. Yes. 

Q. And that involves Ngāti Paoa and Ngāti Whātua? 

A. Yes. 20 

Q. And that’s where a gift is given, and I’ll come back to that, but this is the 

gift of the – 

A. The muskets and the cartouche. 

Q. – muskets and ammunition, I think it’s ammunition.  In 1837 Stone says 

the Ngāti Whātua gardens on the Waitemata and that’s consistent with 25 

Sullivan’s work which I’m assuming you’re familiar with as well? 

A. Yes I’m familiar with Sullivan.  Yeah, the witnesses for Hetaraka’s people 

in the Ōrākei case, Hetaraka actually talked about the reason they didn’t 

object to Āpihai going to Ōkahu and Ōrākei was because of the word of 

Kahukoti and that effectively he had put a tapu on that land or on Āpihai  30 

that he was not to be disturbed which is interesting. 

Q. There was also a tapu, wasn’t there, at Mokoia? 

A. Yeah, yes I believe so. 

Q. Which is why it was never resettled? 
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A. Yeah. 

Q. As I apprehend it from Stone again and also around this time there is the 

first of the tuku from Te Kawau to Te Whiwhi what we would now call 

Hillsborough? 

A. Yeah I didn’t really look into those very much in my evidence. 5 

Q. And then sometime around that time there is reference by him to limited 

excursions to the Waitemata by Ngāti Whātua, so it was this pre-1838.  In 

March 1838, there’s a second Otahuhu meeting which involves 

Ngāti Paoa, Waikato, Te Kawau and Te Whiwhi, is that right? 

A. Yeah. 10 

Q. And what Stone describes as a new spirit of amity. 

A. Mmm. 

1125 

Q. And he tribes went their separate ways, he says at page 27576. 

A. It wasn’t – the peace-making hadn’t concluded yet, of course. 15 

Q. I appreciate that but there were some optimists there, presumably. 

A. Presumably. 

Q. “A new spirit of amity.  The tribes went their separate ways, Te Taoū to 

Mangere, Ngati Te Ata to Awhitu, Ngāti Tamaoto to the inner Manukau, 

Ngāti Pāoa to Waiheke, Maraetai and points south.”  Does that all sound 20 

about right? 

A. Yeah. 

Q. By around this time, there’s the discussion of major clearings undertaken 

by the Ngāti Whātua people, Te Kawau’s people and the building of 

houses at Waitematā, which are described by Stone at page 27579, the 25 

bottom paragraph. 

A. Yes, all right. 

Q. And then by 1839, and here we’re on the next page, 27580, the second 

to last paragraph: “By 1839, there were kāinga at Ōrākei, Okahu and 

Rangitoto-iti.  During this (inaudible 11:26:40) and the next, Te Taoū 30 

protected his Okahu settlement by building a palisaded pā on the flat land 

beside the stream,” et cetera.  And then Stone goes on to say in the next 

page that: “before September 1840,” this is at the bottom of the next page, 

“Te Kawau has moved himself to Ōrākei, and he has also gifted land 
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nearby to Te Wherowhero.”  And then if we finish off the sequence, which 

we will before morning tea I hope, in 1841 there’s the Okahu peace-

making gathering, it seems? 

A. Yes. 

Q. Although there’s a query about whether that’s 1840 or 1841. 5 

A. Yes.  I think 1841. 

Q. And then, and I’m using the language of your Mahurangi brief, that means 

there had been by that point a successful return by Te Kawau and his 

people to reoccupy their land.  So that’s the sequence that I’ve 

understood from that.  Now your evidence has a number of points that 10 

says the nature of the return and some of the dynamics, if I can put it that 

way, the return, suggests that Ngāti Whātua wasn’t exercising unilateral 

control over events, which might be a very generic way of putting it. 

A. I would agree with that. 

Q. Right, but it’s not part of Ngāti Whātua’s case either, to suggest that they 15 

were exercising unilateral control over events. 

A. Okay. 

Q. And in terms of your written evidence, I’m really looking at your 

paragraphs 54 and following, under the section heading: “Ngāti Whātua 

return from exile and make peace with ‘Ngāti Pāoa’”.  And just to be clear, 20 

I’m understanding they’re using the words “Ngāti Pāoa” in quotes 

because it was likely a mis-description by Pākehā –  

A. Yes. 

Q. – which merged various groups who had separate identities. 

A. Yes. 25 

Q. To that extent, I am agreeing with the Marutūāhu but not much else in this 

case.  And you say that – and this is paragraph 54, coming back to some 

language we were looking at earlier – your proposition there is, in the first 

sentence: “evidence relating to the return of Ngāti Whātua from exile in 

the Waikato challenges the notion that they maintained exclusive rights 30 

over the Isthmus.”  Now we talked earlier about “exclusive rights” but I 

need to perhaps spend a moment with you on Isthmus.  In our discussions 

so far, I have got the impression that when you talk about “the Isthmus”, 
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you’re talking about an area that might go from Panmure to, I don’t know, 

Point Chevalier at least. 

A. Yes. 

Q. And that’s wider of course than the 2006 RFR area that we were 

concerned with particularly in this case, isn’t it? 5 

1130 

A. Yes. 

Q. Okay.  And so, just to be clear you understand at least now that Ngāti 

Whātua Ōrākei is not claiming exclusive rights over the isthmus from 

Panmure to Point Chevalier? 10 

A. Yes. 

Q. And I understand that, or do I understand correctly that when you say 

exclusive rights I could translate that into mana whenua in the way 

described by Mead that we looked at earlier? 

A. Mana and authority yes. 15 

Q. In terms of a political authority? 

A. Yes. 

Q. Yeah.  And so we’re really talking about the period when Te Kawau is the 

Rangatira for his people.  Correct? 

A. Yes. 20 

Q. That’s the period from 1820 well after the 1840s. 

A. Yes. 

Q. And you accept that he as rangatira had responsibilities for the wellbeing 

of those people. 

A. Yes. 25 

Q. And would you accept that that would justify caution given the slaughter 

involved in the Ngāpuhi musket escapades?  

A. Indeed. 

Q. And that generally the introduction of muskets, as I've read from Ballara 

and others, meant that the casualty rate in warfare became much more 30 

dramatic than it had in the absence of muskets. 

A. Mmm. 

Q. That another reason for caution? 
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A. Yes.  Well they hadn't made peace with Te Parawhau at that stage either 

which is why they would've wanted a pā at Ōrākei. 

Q. That's right, there were unresolved issues with Ngāpuhi? 

A. Yes. 

Q. There were unresolved issues with Ngāti Pāoa?  5 

A. Still unresolved yes or there was a – Ngāti Whanaunga had given Haora 

Tipa these tāuhu, these –  

Q. A bounty. 

A. Well, a couple of hatchets and a paddle to go and kill Āpihai.   

Q. And this time, at least part of it, we have the period where nobody knew 10 

quite what was going to happen out of this conflict between Waikato and 

Arawa? 

A. Not sure whether that – might not’ve been resolved by then. 

Q. Well depends when then is, I'm talking about the general period from 

1836 to 1840 which I'm assuming you are too. 15 

A. I have, yeah nah that was still going on, yeah I remember. 

Q. So all of those reasons would justify a responsible, as we might say, as a 

responsible prudent chief executive to be very cautious about coming 

back into this part of the isthmus wouldn’t it? 

A. Indeed. 20 

Q. Not a sign of weakness, it’d be a sign of prudence would you agree? 

A. I'm sure he was very prudent, absolutely.  

COURT ADJOURNS: 11.34 AM 
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COURT RESUMES: 11.48 AM 

CROSS-EXAMINATION CONTINUES:  MR HODDER 

Q. (audio starts at 11:49:06) …the position that Te Kawau faced in terms of 

the return to Tāmaki, and you may recall that paragraph of Mead’s I took 

you to about the need for alliances. 5 

A. Yes. 

Q. And so can we agree that again as a prudent and responsible rangatira, 

encouraging alliances with a more powerful military group, that is to say 

those who have loyalty to Te Wherowhero, was again an appropriate and 

sensible thing to have in place? 10 

A. Yeah, I mean the alliance was articulated through Āpihai’s whakapapa 

back to Te Wherowhero’s people, and also his whanaungatanga with 

Wetere Te Kauae, for example, with whom he stayed in Te Horo Pā up 

in the Waipā River, those years that he was in the Waikato. 

Q. Yes. 15 

A. Yeah, I mean those were inherent in the whanaungatanga they shared, 

that alliance was inherent in the whanaungatanga. 

Q. Sure, did I understand you to say to a question of mine before the morning 

adjournment that you weren’t too familiar with a tuku? 

A. I beg your pardon?  Oh, the tukus, yeah, I haven’t really looked at the 20 

tukus that Āpihai made in detail, I haven’t looked at those in detail. 

Q. Right.  Well to the extent there were such, that is to say there were tuku, 

in particular lands, more than one, both on the southern side of the 

isthmus, on the northern side of the isthmus and the two harbours, closer 

to harbours.  That was in fact a recognition of the alliance and assistance 25 

provided by Te Wherowhero and granted by Te Kawau 

A. It’s one interpretation.  I believe that Waikato has a different interpretation 

to that. 

Q. Well – 

A. They say that Te Wherowhero was on his own land and he didn’t need to 30 

be given any land.  There’s an account of Te Rauparaha, who had been 

captured by Governor Grey and was kept prisoner on the Calliope I 

believe it was, and eventually he was allowed to come ashore at – I think 



2840 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

it was at Kohimarama, and he came ashore and was welcomed by 

Te Wherowhero and he came to Te Wherowhero’s great house and there 

were ceremonies and welcomes and then Te Wherowhero gave 

Te Rauparaha a house to live on in what is now the Auckland Domain.  

So under that scenario there is no presence of Ngāti Whātua or Āpihai 5 

being involved in those exchanges. 

Q. That’s after the land’s been sold by or transferred by Ngāti Whātua to the 

Crown, is it?  It isn’t 1840, it’s later? 

A. It is later, yeah, but – 

Q. By that stage the original 1840 transfer has occurred. 10 

A. In a Māori sense this was Te Wherowhero’s mana was being expressed 

here, he was the mana of that land. 

Q. That’s not an area you’ve touched on in your evidence that I can see? 

A. I haven’t, but I have looked at it through other work that I’ve done for 

another report somewhere else. 15 

Q. I’m asking you questions about your evidence that I got in this trial. 

A. Okay. 

Q. What you say is that peace-making, this is your paragraph 59 by the way, 

peace-making reveals where the authority lay in the mid-1830s.  Now I 

don’t have any difficulty in understanding that that would be a perfectly 20 

sensible description of where military authority might lie, or military, 

relative military strength might lie.  What’s not clear to me is whether 

you’re talking about that or you’re talking about some kind of political 

authority being exercised over Ngāti Whātua Ōrākei.  Are you? 

A. I think – there are two interpretations, as you say, about the encounter 25 

between Uruamo and Kahukoti at Orere, and according to Hetaraka’s 

people, claimants in the Ōrākei case, it was Kahukoti who allowed Āpihai 

to light his fires at Ōrākei.  So that’s their version of what happened there. 

Q. And as you say, there’s a different version on the evidence.  I should say 

that I’m not – I’ll get to this, I’m not going to debate with you in detail what 30 

Fenton concludes because I regard that as a matter for closing 

submissions on what the judgment is based on. 

A. Indeed. 
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Q. So my question was what authority are you talking about?  Are you talking 

about – so the extent you’re talking about, those two versions, one version 

says that Ngāti Paoa had sufficient authority to allow – 

A. It wasn’t Ngāti Paoa as such.  It was – I think what my evidence says is 

that Kahukoti was the embodiment of the Waiohua authority at that time.  5 

He was the second son of Te Haupa and Te Haupa brought together all 

of these descent lines.  In particular down from – through his Urikaraka 

from Te Mahia and the uri of Kaiwhakapae and that was the take that 

Hetaraka and his supporters prosecuted their claims to Ōrākei. 

Q. Your evidence here doesn’t actually address that version that says this 10 

was permission from Kahukoti. 

A.  I don’t actually go and spell it out.  I don’t spell it out. 

Q. You don’t – 

A. Well it will be in my – in the large – in the extract here I would say. 

Q. But again there it might be given as a version, it’s not given at all here I 15 

don’t think.  What you do focus on is the gift. 

A. Of the – yeah. 

Q. It’s your paragraph 62. 

A. Mmm. 

Q. And you say that these were – this was a gift of great value and you say: 20 

“It signifies the importance of the exchange”, and if that means peace was 

also something of a great value then I have no quibble with that. 

A. Yes. 

Q. But then you say: “In the relative status of the parties”, and that’s not clear 

to me if it means something other than greater population and possibly 25 

greater military strength.   

A. I would have thought it’s a recognition that there was something to be 

appeased and so these Whakatiwai murders were an outstanding issue 

between the parties.  So the one side was giving to the other who was 

the aggrieved party. 30 

Q. Well I don’t have an issue of that either if that’s all it means.  One side 

was feeling wronged and the other side was feeling slightly guilty.  Is that 

the proposition? 
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A. Well I interpreted it also is that Kahukoti was the authority that they should 

go to, to settle this difference. 

Q. Well that would be the authority to settle the difference, not the authority 

being exercised over Ngāti Whātua Ōrākei wouldn’t it? 

A. Well there’s that but then – so that’s on the one side but the other side is 5 

the narrative of what was said in the room and, you know, “we’re going to 

light our fires or can we light our fires?” is the question. 

Q. And I thought you carefully avoided that by not referring to it in your 

evidence? 

A. No I didn’t carefully avoid it.  I omitted to mention it. 10 

Q. Going back to Stone, if we can, you might be still be in Stone.  Can we 

go to page 27569 and about 10 lines down, maybe 12 lines down there’s 

a sentence, “a complete peace between Hauraki and Waikato was still far 

away and nor was acquired occupation of Tāmaki about to begin.  

Te Kawau’s branch of Ngāti Whātua who held the mana whenua of the 15 

bulk of the isthmus had taken little part in 1836 negotiations”, and the – 

A. Well that’s Stone.  He keeps coming out with these bald statements about 

Ngāti Whātua’s mana whenua.   

Q. He does and let me give you the next one which is at page 27577, we’re 

about middle of the page after the reference to the Kohimarama block.  20 

“The mana whenua which Apihai’s people held over Tāmaki was based,” 

et cetera.  Raupatu et cetera, et cetera reinforced. 

A. It’s boilerplate Fenton isn’t it really? 

Q. Well as you say long shadows perhaps. 

A. Mmm. 25 

Q. No doubt there are many long shadows over these lands including 

Fenton’s.  Nevertheless Stone has embraced the shadow, if I can use a – 

A. Yes. 

1200 

Q. – probably a terrible word, but you don’t challenge that directly, do you?  30 

I mean it’s reasonably obvious from reading your brief that you’re not – in 

the shadow – but you don’t actually say he’s wrong about mana whenua. 

A. I think we’re not trying to, or I’m not trying to deny that Ngāti Whātua 

Ōrākei have significant rights in the RFR lands and the isthmus.  It’s just 
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that they’re not only rights there, and so what we’re trying – what I was 

trying to do with this brief of evidence was to put the case that Ngāi Tai ki 

Tāmaki have never left this area since they first arrived on the Tainui waka 

and married into the local tangata whenua. 

Q. All right, well there’s a whole lot of – 5 

A. And so that’s an ancient right, you know, and that means something to 

Māori, it’s a spiritual connection to the land. 

Q. And again, I’m happy to say it’s not part of Ngāti Whātua’s case to deny 

that there may be those connections.  What they deny is that it amounts 

to mana whenua.  And at that point I understand – 10 

A. Well I don’t know that I’m in a position to even talk about that. 

Q. That’s what I thought, that’s what I thought.  All right, another item that 

you cite in this section where you suggest that there is something in the 

return by Ngāti Whātua that indicates that their case and their position, or 

their interests will weaken and they, Ngāti Whātua, might suggest is you 15 

talk about Te Hemara and Goldsmith. 

A. Mmm. 

Q. And I think the point of that is the quote from Goldsmith in your paragraph 

65. 

A. Mmm. 20 

Q. That Te Tau had not yet settled permanently at Okahu Bay and didn’t do 

so until the arrival of the British Government, either late 1840 or early 

1841. 

A. Yeah, I thought that was an interesting observation. 

Q. So did I.  So once again, I went on a – 25 

A. Ah ha. 

Q. On a hunt through the footnotes, but Goldsmith doesn’t have any. 

A. No. 

Q. So – 

A. Not very helpful. 30 

Q. No.  Well, he footnotes to Stone. 

A. Oh. 

Q. But Stone is simply talking about Te Kawau keen to have the Government 

in Auckland.  He doesn’t talk about when Te Tau arrived consistently with 
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that.  His version of when Te Tau arrived is in the chronology we went 

through before the break, in the late 1830s. 

A. So can you direct me to where that section is? 

Q. Which section of what? 

A. Goldsmith. 5 

Q. Goldsmith? 

A. Mmm. 

Q. I can’t, because it’s not in the – maybe he’s put it in the document, but I’m 

happy to give you a copy of the book. 

A. No, I’ve got a copy of the book, thank you. 10 

Q. I have a copy of the book here but nobody else does at the moment, so 

for the record it’s coming from chapter 2, page 23 of Goldsmith’s text “The 

Rise and Fall of Te Hemara Tauhia”. 

A. Mmm. 

Q. And the chapter is titled “The Return to Mahurangi” and the quotation that 15 

is in – 

A. Oh here it is, yeah I’ve found it. 

Q. Mr McBurney’s 65.  That’s the passage it comes from, page 23.  There is 

no footnote directed to that proposition, the only footnote that’s provided 

is a footnote about the desirability for Te Kawau to have the Government 20 

in Auckland as another source of stability. 

A.  Mmm. 

Q. Given that Ngāti Whātua weren’t as numerous as other groups. 

A. Stone also comments on the relative weakness of Ngāti Whātua Ōrākei, 

doesn’t he? 25 

Q. Correct, he does, and that’s the point.  Stone, at page 216, is saying just 

that, and that’s another reason why he wanted the Crown here. 

A. Yeah, there’s a – I noted that Margaret Kawharu had suggested that with 

the attack on Whakatīwai, that Ngāti Whātua had 1,000 warriors involved 

in that attack.  Did you, have you noted that? 30 

Q. Not for the purposes of this cross-examination, no. 

A. And the reference is to Stone and he talks about 100 warriors for 

Ngāti Whātua. 

Q. Well she’s got a typo. 
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A. She’s got a typo?  No, except that she’s written in words and Stone writes 

in numbers. 

1205 

Q. Well she’s made a mistake you’re saying? 

A. She’s made a mistake, absolutely.  But it’s like an assumption that there’s 5 

an idea there that Ngāti Whātua have this power and this mana to 

exercise over – to compete again Ngāti Paoa and that’s not necessarily 

so. They really needed Te Wherowhero, yeah Te Wherowhero to back 

them up. 

Q. Well certainly by the time they came back they did.   10 

A. Mmm well it wasn’t that long afterwards was it? 

Q. Well they’d been looked like there was some fairly – 

A. After Whakatiwai in 1833. 

Q. Prior to that there’d been a series of contests in which Te Taoū had been 

as successful as Ngāti Paoa. 15 

A. Apart from Orohe which was the last one. 

Q. Which is what we talked about.  

A. Mmm, indeed. 

Q. Now that’s quite some distance from the question I was asking you about 

which is with the basis on which it was suggested that in fact Te Taoū  20 

didn’t arrive until 1841 at Okahu? 

A. Yeah well it’s just another strand to this narrative, isn’t it, and you’re 

saying that there are no footnotes in Goldsmith but he is referring – he’s 

obviously referring to some sources there isn’t he?  Charles Terry. 

Q. I can’t cross-examine him so I don’t know. 25 

A. No. 

Q. My guess is the answer is you don’t either at the moment? 

A. No not at the moment.   

Q. So that’s probably about as far as we can take that particular proposition.  

Let me tiptoe around the Fenton judgment, and I say tiptoe because, as I 30 

said, I see that as mostly a matter for submissions rather than debating it 

with you, I’ll debate it with my colleagues behind me in due course to 

some extent.  Nevertheless in your evidence, and I’m referring to your 

paragraphs 24 to 26, you were critical of Emeritus Professor Williams and 
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of Dr O’Malley because you point out that they have been highly critical 

of the Native Land Court as an institution of destruction of the previous 

way of life and customary approach to the whenua? 

A. Mmm. 

Q. And then I think the sting of this is that they have somehow in some sort 5 

of intellectual slight of hand or possibly goes further intellectual 

dishonesty, they’ve still said that this Fenton judgment has some 

credibility, is that the point? 

A. Well Professor Williams says that explicitly doesn’t he? 

Q. Yeah but I’m asking about your sting.  The reason you’ve got this in your 10 

evidence is you want to point out at the very least intellectual 

inconsistency as you see it and possibly worse? 

A. It’s a variance to what they’ve said in other writings. 

Q. Well it’s not is it?  In other writings they haven't said that this judgment is 

wrong and they’re now saying it’s right. What they’ve done is they’ve 15 

criticised the institution, isn’t that correct? 

A. Okay, hang on.  I think there is an inconsistency with their other writings 

in terms of how the institution was adversarial, created winners and losers 

and it created exclusive rights by one small group.  Now that’s the 

criticism of the Native Land Court, all right. 20 

Q. It’s one of them. 

A. One of them, yeah, and – but – yeah. 

Q. Well let me put it this way and see if we can get agreement on this.   

A. Okay. 

Q. As I understand it you’re in agreement that with the benefit of historical 25 

analysis the Native Land Court was highly destructive to put it mildly – 

A. Yes. 

Q. – of the interests of Māori groups and their connections to land? 

A. Yes. 

Q. They don’t disagree with that, do they, that’s to say Williams and 30 

O’Malley? 

A. No they state that in their evidence, yeah. 

Q. That say it in their evidence. What they are saying, (inaudible 12:09:38) 

disagree on this, is what they are saying in relation to Fenton’s, well it’s 
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not Fenton’s, the Court’s judgment and the evidence on which it was 

based is that it is a rationale analysis – 

A. It’s robust. 

Q. – and robust. 

A. Mmm. 5 

Q. Now you take a view, as I understand it, that says if one looks at this with 

a particular focus on the Hetaraka Takapuna arguments you can come 

up with a robust analysis –  

1210 

A. Counter argument, yes. 10 

Q. – that comes to a different conclusion. 

A. That's right. 

Q. Right.  I may disagree with you. 

A. Mmm. 

Q. That’s where the disagreement is, isn’t it? 15 

A. Yes. 

Q. But it doesn’t involve any intellectual dishonesty on their part, does it? 

A. Well I wasn’t implying any intellectual dishonesty.  I have the greatest 

respect for both of those writers. 

Q. But you didn’t need to say any of that about that.  All you needed to do 20 

was to say that there’s a different view based on Hetaraka Takapuna’s 

evidence in case.  The inconsistency with what they’ve said about the 

Native Land Courts as a structure doesn’t add anything, does it? 

A. Yeah.  I’m sort of missing your point, really, I’m sorry. 

Q. Well just one thing to clear up.  At one point I had the impression that you 25 

were suggesting that they were relying on the judgment.  Do you accept 

that they have factored in the evidence into the evidence before the 

Native Land Court as recorded in the minute books as part of their own 

evidence? 

A. I see that Dr O’Malley does rely heavily on the judgment, on some key 30 

points. 

Q. Well, perhaps I haven’t phrased the question clearly enough.  It’s probably 

quite a short question.  Do you accept that in their evidence, they have 
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had regard to the evidence before the Native Land Court, not just the 

judgment alone? 

A. As I say...  It would be too long an answer but I think there’s an 

over-reliance on the judgment, personally, by those authors. 

Q. And just to close out this point, the Native Land Court in the 1860s has 5 

essentially accepted the evidence and arguments put forward on behalf 

of Te Kawau, correct? 

A. I beg your pardon? 

Q. Essentially you accepted the evidence and arguments put forward on 

behalf of Te Kawau? 10 

A. Yes. 

Q. And rejected those being advanced for Hetaraka Takapuna? 

A. Yes. 

Q. And you’re offering a Hetaraka-focused approach? 

A. Yes. 15 

Q. Which some might call a revisionist history? 

A. One might, yeah. 

Q. And the proposition is the Court got it wrong in its analysis of the 

evidence? 

A. Yes. 20 

Q. That’s what I thought, which is why it’s a matter for submissions.  I’ll move 

you to a slightly different range of topics, if it’s any comfort, not for too 

long.  Can we bring up please 201.00564 and go to page 567?  So this is 

Dr O’Malley’s reply brief, which I assume you’ve had a look at. 

A. Yes. 25 

Q. So I’m not going to go through all the points but at paragraph 10, going 

back to the sort of the more overview structural issues, at paragraph 10 

he responds to a proposition from you that – there was a factor in the 

Native Land Court’s decision was that the Crown had already transferred 

to it much of the Tāmaki Isthmus –  30 

A. Mmm. 

Q. – and therefore it would be unlikely that the Court would decide that it 

wasn’t kosher.  That’s the point he’s responding to, isn’t it? 

1215 
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A. I had quoted the preamble to the first judgment in 1866.   

Q. About 10s of thousands of pounds. 

A. That's right. 

Q. Yeah. 

A. And, having listened to Professor Ballara and also having looked at the 5 

newspaper account of the 1866 hearing I find that Mr McCormick opened 

his opening statement for Ngāti Whātua with almost exactly the same 

sentiments in terms of Hetaraka was coming here to overturn these titles, 

they were gonna turn a whole a lot of men out and there was, it would 

result in confusion of titles.  And this is what Fenton said in – Chief Judge 10 

Fenton said in that first preamble.  So he’s aware of that isn't he? 

Q. Well I don’t know there’s a dispute, he was aware of it, the question is 

whether it influenced him isn't it? 

A. Yeah it is but – 

Q. Right and as we don’t have the video tape we don’t know do we? 15 

A. I'm just putting it out there. 

Q. You are.  What he goes on to say, this is what O’Malley goes on to say in 

his paragraphs 11 and 12 is that the judgment is critical of the Crown in 

relation to officials turning up as advocates, 12 – he makes a point that 

Fenton was guarding the independence of the court.  So this is, I put these 20 

to you I think on the basis that t hey are propositions that O’Malley has 

asserted to which you have not yet had a chance to respond.  So in terms 

of paragraph 11, you accept it was appropriately critical of McKay’s role 

and unimpressed by the Crown’s agents?  

A. I'm sure he was – it’s a bit rich really because the Crown officials did 25 

appear in courts and – commissions on behalf of the Crown, or on behalf 

of Māori claimants or Māori groups whom the Crown supported such as 

in 1868, in the Manawatu case, yeah 1868, in the Himatangi case when 

William Fox prosecuted the case for Ngāti Apa and he was the leader of 

the opposition at the time and a former and future prime minister. 30 

Q. When you say a bit rich, do you mean there was a degree of hypocrisy 

on the part of Fenton himself?  

A. Yes.  
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Q. And he wasn’t simply trying to ensure that his court operated according 

to orthodox procedures of courts?  

A. Fenton, I can't remember which case it was, but he congratulated the 

lawyers acting for both sides, saying that they were not used to dealing 

with Māori matters but they had acquitted themselves extremely well and 5 

it demonstrated that t here was no great mystery to these things, and that 

is almost certainly a direct reference to Fenton’s great rival, the head of 

the native department at the time, Donald McLean who was known as the 

great Māori mystery man, so I think an equally – a case can equally be 

made to say that Fenton’s protection of the court was part and parcel of 10 

his rivalry with McLean over native policy in New Zealand at the time. 

Q. And you would say the same thing explaining what – O’Malley talks about 

in 12 about guarding the independence of the court? 

A. Yes.  

Q. You wouldn’t think that any judge might be, particularly with a newish 15 

court would be inclined to try and protect the independence of the court? 

A. Oh I'm sure there’s an element of that as well. 

Q. On page 570, and you probably should take a moment, but paragraph 18, 

in a question of exclusivity, so Dr O’Malley suggests that you might’ve 

misread  the evidence about what, who was claiming exclusivity, that is 20 

to say he says Te Kawau was claiming exclusive rights to 700 acres but 

Hetaraka Takapuna was claiming that Te Kawau had no rights on the 

isthmus.  Do you agree?  

A. Mmm and –  

Q. Sorry was that a yes? 25 

A. Yes and, I beg your pardon?  What's your question again please? 

Q. The question is that, do you agree with McBurney stating that what in fact 

was the contest was that Te Kawau claimed exclusive rights to 700 

acres – 

A. O’Malley states yes – 30 

Q. And that Hetaraka Takapuna was claiming that Te Kawau had no rights 

on the isthmus. 
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A. Yes it’s a complicated question but, I can see what Dr O’Malley is saying 

there, and then in his next sentence which goes over the page he refers 

to a – 

Q. They were to be evicted – 

A. I beg your pardon? 5 

Q. Sorry, go ahead. 

A. He suggests that he goes back to Muriwhenua, and that’s a reference I 

believe to the ancestral rights that – that are the basis of Hetaraka’s claim, 

he says “If you're going to claim under the ancestry of Ngāti Whātua then 

that’s where Muriwhenua is where Ngāti Whātua has ancestral rights.”  10 

Q. But you would perhaps agree that, particularly going back to our 

conversation in relation to Mead, that doesn’t pay any regard to the idea 

of take raupatu.   

A. Yeah I don’t, yeah I mean the take raupatu is a moot point because – I 

don’t believe it was sustained by Ngāti Whātua or Āpihai’s people.  15 

Q. All right, well I won't take us back in circle, I don’t want to go in a circle 

because we’ve kind of taken up a reasonable chunk of time here, so let 

me turn to a more generic topic, namely the topic of historians, whom we 

have seen one or two.  Now you refer to Sorenson’s article in your 

paragraph 93 and I understand the point of that reference to Sorenson, is 20 

to say that – of course he emphasises, the discussion of unconscious 

bias. 

A. Indeed.   

Q. Unconscious cognitive bias is the subject matter of the piece you're 

quoting from.  This is the way the brain works, there are various kinds of 25 

biases. 

A. Ah well. 

Q. If they're unconscious.  

A. Yeah, I probably would revisit the word unconscious, I probably should 

stick with just straight bias.  But no I mean, the thing is they're the product 30 

of their intellectual environment as Sorenson says, and they're engaged 

in the colonisation process, and Fenton created this court with an explicit 

objective, to separate Māori from their land. 
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Q. And I think you're in vigorous agreement with Professor Williams on that, 

but nevertheless, you're asking about a different cognitive bias, 

confirmation bias, that’s the tendency to confirm an initial hypothesis, 

you'd be familiar with that? 

A. I think I know where you're going yes. 5 

Q. Pardon? 

A. Yes I understand what you're saying. 

Q. Well you're familiar with the concept of confirmation bias? 

A. Mmm. 

Q. Yeah, that is to say the focus on information that supports the initial 10 

hypothesis.  And also related – that is the idea of interpreting ambiguous 

information in one way, again you know all this, yes. 

A. Yes.  

Q. So what does the historian do to counter that, given that historians are no 

more immune to that exercise than anyone else? 15 

A. I understand.  Well you need to acquaint yourself with the other position.  

And subject that to analysis.  

1225 

Q. Insofar as one is preparing material in support of a claim to be negotiated 

with the Crown, this is partly going back to where we were yesterday, can 20 

I suggest that it’s a natural likelihood that there would be less emphasis 

on the contrary case?  And I’m probably in a more long-winded way, 

putting back to you the proposition of accentuating the positive but not 

necessarily as a conscious exercise but partly because the task is to 

present material that will help the claimant in his dealings with the Crown, 25 

and so one necessarily looks for information and material and lines of 

thought that will assist that outcome.  Correct? 

A. Yes.  I would agree with that. 

Q. There is some issue in this case about the force or respect to be given to 

various Waitangi Tribunal reports. 30 

A. Mmm. 

Q. Now you’re a veteran of the Waitangi Tribunal processes to some extent, 

correct? 

A. I have been around the traps for a while, yes. 
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Q. Indeed.  You’re familiar with the debates over the historical integrity of 

Waitangi Tribunal reports? 

A. Yes. 

Q. And so that’s the Oliver Burns Belgrave McAloon Williams putting forth 

their views –  5 

A. Williams. 

Q. – on various matters? 

A. Yeah, Giselle Burns, yeah. 

Q. The general proposition there is that there is – and perhaps this is 

inevitable – there are necessarily some kind of ideology underpinning 10 

Waitangi Tribunal reports. 

A. Mmm.  Yeah. 

Q. And some say – well I think probably all say that it’s inevitable but some 

say it’s more obvious than others.  Do you agree? 

A. Well, I seem to remember Mr Justice Williams saying that yes we are 15 

doing presentism, we are looking at the past through the lens of the 

present, but that’s what the job is, and we are making those value 

judgements.  And it’s tough, it’s a tough job. 

Q. It is.  And the other aspect of that debate as I’ve understood it is that the 

ideology has changed somewhat.  That’s sort of the Burns argument, 20 

among others.  Do you have a view on that? 

A. Oh, I’m sure that it’s always evolving.  Dr O’Malley himself has written 

about the revision of the revision of the Native Land Court in his book – 

what is it – Beyond the Imperial Frontier. 

Q. Is that the re-revisionist? 25 

A. Yes, the re-revisionists, the Richard Boasts of this world. 

CROSS-EXAMINATION:  MS HAURAKI 

Q. Tēnā koe, Mr McBurney.  I thank you for evidence.  I’ve only got a few 

questions.  If I could take you to paragraph 76 of your statement of 

evidence? 30 

A. Yes. 

Q. And I think Mr Hodder took you to this earlier but I just wanted to work 

through this a little bit with you.  So there I think you’re saying that 
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Ngāti Tai, Ngāi Tai and Ngāti Pāoa effectively shared land interests or 

shared land rights across the wider Tāmaki regions.  That’s correct isn’t 

it? 

A. Yes. 

Q. So is it your view then that where Ngāti Pāoa had interests in Tāmaki, 5 

Ngāi Tai had the same interests? 

1230 

A. Yes, I think it depends on – I think in terms of ancestral, is this 

whanaungatanga and whakapapa that they share?  It makes them almost 

indistinguishable there in that place, I mean their rights are based on the 10 

same tupuna. 

Q. So would the reverse apply where Ngāi Tai have interests across the 

wider Tāmaki region, Ngāti Pāoa had the same – 

A. I think it depends on localities, doesn’t it? 

Q. So could I take you to document 30100049 which is the, I think the cut 15 

and paste exercise from the (inaudible 12:30:35) of your report. 

A. Mhm. 

Q. At paragraph 208.  I’ll just give you a moment to read that. 

A. Yes. 

Q. So there you identify some of the core areas of Ngāi Tai ki Tāmaki as at 20 

1840 and what I’m just trying to clarify for myself are, are you saying that 

those areas where Ngāti Pāoa would also have interests? 

A. It’s difficult to separate Ngāti Pāoa today from Ngāti Pāoa then, I would 

say, because as I was trying to refer to earlier some people that were 

known by other appellations in former times now are known as 25 

Ngāti Pāoa, Uri Karaka for example, and I’m not an expert on Ngāti Pāoa 

so I can’t really comment much more on that. 

Q. Ka pai.  But I guess what I’m trying to get at is that we have to sort of be 

cautious, I suppose, about saying that they effectively shared interests 

right across the region because there would’ve been areas where each 30 

of those iwi probably had particular interests or stronger interests, would 

you agree with that? 

A. Yes, very probably. 
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Q. And I just wanted to – going back to paragraph 208, you say there that – 

well you refer to this being the situation as at 1840, which would be just 

after people had been returning to Tāmaki following the Ngāpuhi 

incursion, so is it your view that sort of any temporary evacuation of 

Tāmaki during that time didn’t affect the underlying interests of those 5 

groups? 

A. Well I think if it didn’t affect it for Ngāti Whātua, it certainly didn’t affect it 

for the other people that came back to the region after their time in the 

Waikato. 

Q. So they were just essentially returning home – 10 

A. Yes, yes. 

Q. – once it was safe to do so? 

A. Back to their ancestral lands. 

Q. And taking your point that you’re not an expert on Ngāti Pāoa, I think you 

do talk in your evidence about areas where Ngāti Pāoa had a particular 15 

interest, and one example you talk about is Mokoia? 

A. Yes. 

Q. So is it your evidence that Ngāi Tai has the same rights and interests at 

Mokoia as Ngāti Pāoa? 

A. I think the point is that their whanaungatanga is so close that it’s very hard 20 

to separate them on those points, and the other thing there about Ngāi 

Tai, I mean the different thing with Ngāi Tai is that that is where they came 

ashore from the Tainui waka at Tauoma, so it is highly significant for Ngāi 

Tai ki Tāmaki.  And there are particular places that are associated with 

particular Ngāi Tai ancestors in that locality as well.  So they – my 25 

understanding is that Ngāi Tai ki Tāmaki, or Ngāi Tai, have rights in that 

locality that are independent of Ngāti Pāoa if you like. 

Q. And I just want to sort of work through this I guess what we’ve talked 

about is the term “Ngāti Pāoa” being used as a loose appellation – 

A. Yes. 30 

1235 

Q. – for what is possibly a much larger number of tribes. 

A. Yes. 
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Q. And would you agree that to the extent that there – well to the extent that 

there isn’t interest in Central Tāmaki on part of those other tribes.  Is it 

easy to, on your analysis of the historical record where the predominant 

term used is Ngāti Paoa, how do you work out what those separate 

interests are? 5 

A. It’s very difficult, isn’t it.  I mean Gillies who was Hetaraka’s lawyer I think 

he asked Āpihai is Ngāti a hāpu of Ngāti Paoa I think and Āpihai said: 

“Yes”, and this has become in some people’s view correct, you know.  So 

– and it’s a legacy of colonisation, yeah. 

Q. No I’d agree but – 10 

A. But in terms of determining where specific localities were associated with 

which of the Marutūāhu or Ngāti Paoa tribes is concerned, I think we’ve 

lost a lot of that narrative haven't we?  It hasn’t been really handed down 

apart from the very ancient traditions from the Tainui waka of the people 

that got off the waka and were here and named and claimed places on 15 

the isthmus. 

Q. So when we talk about this issue of Ngāti Paoa being used as the 

reference point I suppose, how far do you go beyond what the historical 

records are saying if like you say we don’t really have the other kōrero 

now of those interests?  As a historian how do you grapple with that?  I’m 20 

just quite interested in that? 

A. Yeah I suppose it’s – you’re looking at the sources and sometimes you 

just see Ngāti Paoa referenced and you kind of know that it’s bigger than 

that.  It’s a – it’s like to turn it around and look north, people from 

Mahurangi were referred to as Ngāpuhi for example and so it’s a gloss 25 

that the colonists, you know the administrators put on groups to define 

them for administrative purposes as much as anything else.  So it’s a 

lumping together.  So it’s very hard, yeah, I mean – so I guess the – when 

you’re looking at Native Land Court minutes as you get sort of later on in 

the Land Court, people would tend then to talk more about their hāpu and 30 

that gives you a clue about who these people are, you know, and so you 

get freed from that over-arching appellation as you say, yeah. 

Q. But I suppose it could also be the case, couldn’t it, that when they’re 

talking about Ngāti Paoa they’re talking about Ngāti Paoa? 
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A. Absolutely and you can – I mean we know that there are hāpu that are 

associated with Ngāti Paoa so that matches back to Ngāti Paoa, doesn’t 

it? 

Q. And I think it’s in your evidence or potentially in the overview claims report 

that for instance Te Patukirikiri is now considered a hāpu of either Ngāti 5 

Paoa or Ngāti Maru rather than iwi in its own right. 

A. Yeah.  Well I wouldn’t want to speak to that either.  

1240 

Q. So I guess just following on from that discussion, I think what you’re 

saying is that notwithstanding you might be whanaunga and you might 10 

share whakapapa to a common ancestor, or a waka, you would still have 

your separate tribal territories or areas, or a core place where you belong.  

You might have wider interests but there is a sort of central place.  Is that 

your evidence? 

A. I think where you look for those core places is where people bury their 15 

dead.  I think that’s a very important thing to consider, yeah, in terms of 

core territories. 

Q. And so in terms of those places you talk about at para 2084, Ngāi Tai ki 

Tāmaki, those would be areas where for instance they have buried their 

dead? 20 

A. Mmm.  I mean the legacy of Ngāti Tai and Ngāi Tai is so wide across this 

rohe, and they’ve been here so long, that their kōiwi are everywhere, 

really. 

Q. So broader than the places that are mentioned in this paragraph? 

A. No.  The paragraph sums it up pretty well. 25 

Q. So in the wider region, what do you suggest their interest is? 

A. Well, the colonial process has demarcated where Māori iwi and hapū end 

up.  I mean, Umupuia and Maraetai is certainly where Ngāi Tai ki Tāmaki 

are today but they have interests.  They have their ancestral interests all 

over the region, really, on the Isthmus and on the North Shore and on the 30 

Gulf islands, yeah. 

Q. So is it your evidence then that pre-colonisation, iwi didn’t have – call the 

places which they would have called their –  

A. As I say, where they buried their dead would have been those places. 
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Q. Any other markers? 

A. I think it’s a key one, where you bury the pito, the placenta, and where 

you bury the dead.  That’s really the key, and the different hapū would 

have different places where that would occur. 

Q. And that would be where they have sort of the stronger interest? 5 

A. Yeah. 

RE-EXAMINATION:  MR WARREN 

Q. We’re almost there, Mr McBurney.  You were asked by my learned friend 

Mr Hodder about your criticisms of O’Malley and Williams about their 

previous criticisms of the Native Land Court.  Do you recall that? 10 

A. Yes I do. 

Q. Can I please ask Madam Driver of our common bundle to pull up 

document 344.28819.  This is Dr O’Malley’s report titled “Pōtatau Te 

Wherowhero and Tāmaki Makaurau.”  You’re aware that this report was 

put to him in cross-examination? 15 

A. Yes. 

Q. You haven’t read it though? 

A. No. 

1245 

Q. If we could go to page 85 please of that report?  Could you just read the 20 

paragraph from the Native Land Court starting from the end of line 2.  Just 

let me know when you’ve finished reading it.   

A. Yes. 

Q. Did you find that statement in Dr O’Malley’s evidence-in-chief in this 

proceeding? 25 

A. No. 

Q. Page 124 please, just the bottom please.  Just the paragraph at the 

bottom starting: “It had been”, could you please read that?  Just the first 

sentence. 

A. Yes. 30 

Q. Did you see that statement in Dr O’Malley’s evidence-in-chief in this 

proceeding? 

A. No I did not. 
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Q. Mr Hodder asked you about a number of questions about your Mahurangi 

report and your position on the raupatu relevant to these proceedings? 

A. Yes. 

Q. And I think in answer to a question you said your views had changed on 

the raupatu, correct? 5 

A. Yes. 

Q. Why had they changed, Mr McBurney? 

A. Well we did further research from the other side of the region, from 

Ngāi Tai ki Tāmaki’s perspective and I think we were able to look more 

closely at the Ōrākei case in the process of doing that research.   10 

Q. Is it common for historians to change their views? 

A. I would say so.   

Q. Do you have any other examples where you’ve changed your views on 

issues by further research? 

A. It probably happens in small ways all the time.  I think it’s probably a 15 

constant adjustment that you’re doing all the time. 

Q. You were asked a question about your definition of the isthmus and my 

learned friend Mr Hodder set out the geographical boundaries and you 

agreed with them and that was a larger area than the ’06 RFR area do 

you recall that? 20 

A. Yes I do. 

Q. Why did you, in writing your evidence and your report attached, use the 

wider definition of the isthmus?  Is there a reason for that? 

A. Well I would imagine it’s because that was how it was defined by 

Hetaraka Takapuna in his giving the boundaries of his lands to the 25 

Ōrākei hearing.   

Q. My friend Ms Hauraki talked to you about the Ngāti Paoa appellation and 

the potential gaps in the historical written record.  If that is the position, 

where would you go if there were limitations on the written record if you 

wanted to find out more? 30 

A. If you had it available to you, you would seek out the kōrero tuku iho, or 

the tribal experts. 

Q. And have you sought out the tribal experts and in the time during the 

course of your attached report, the overview report? 
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A. Yes. 

Q. You were asked about the status of that claims overview report yesterday, 

do you recall those questions? 

A. Yes I do. 

Q. Have you ever tried to hide from this court the fact that a section of that 5 

overview report was appended to your statement of evidence in that there 

was a fuller overview report? 

A. No. 

Q. The confidential status of the claims overview report, what is your 

understanding as to when that was made confidential? 10 

A. It was confidential from the start I understand. 

Q. Who made that call? 

A. The negotiation team.   

Q. When were you advised by Chapman Tripp for a copy of your full report 

for the purposes of these proceedings? 15 

A. Three weeks ago, is that right?  I can’t remember.   

Q. You can’t recall? 

A. No not exactly.  A few days ago.  It’s all a blur.   

Q. Do you want a moment to recall? 

A. When was I advised of when Chapman Tripp requested the full report? 20 

Q. A full copy of your overview report. 

A. It’s about a week and a half ago I guess, I don’t know.  

Q. When did you file your statement of evidence? 

A. On the 13th of October 2020 I believe.   

Q. And did you refer in that evidence that you had done a fuller overview 25 

report? 

A. Yes. 

1250 

Q. And did you refer in that evidence that you had done a fuller overview 

report? 30 

A. Yes. 

Q. And did you refer in that evidence that you were only attaching a part of 

that report? 

A. Yes I did. 
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QUESTIONS FROM THE COURT – NIL 

WITNESS EXCUSED 
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MR WARREN CALLS 
JAMES BROWN (SWORN) 
Q. Tēnā koe Mr Brown, your full name is James Brown? 
A. Tēnā koe, yes. 
Q. And you’ve prepared a statement of evidence for these proceedings 5 

dated 13 October 2020? 
A. Yes. 
Q. And a summary dated 1 April 2021? 
A. Yes. 
Q. Can I please ask you to read your summary to the Court. 10 
A. Tuatahi, mihi atu ki a koe e te Rangatira o te Kōti nei.  Kāre mātou e 

tautoko te reo karanga e pā ana ki te kaupapa o tātou i Tāmakimakaurau, 
engari tēnā koe.  Koutou e ngā rōia o tātou, mihi ana ki a koutou o koutou 
mahi.  Hoi anō, kia kaha.  Tēnā koutou e ngā uri o Tumutumuwhenua, a 
Ngāti Whātua o Ōrākei me aku whanaunga.  Ka haere mātou hei tautoko 15 
ki te haerenga nei ka wehe raru taua, noho ana ki te tūru hei kōrero o 
mātou tūpuna i Ngāi Tai, nō reira tēnā koutou. Tukua ngā whakaaro e ma 
rutu ana.  E te whanaunga, Ngāti Maru, Ngāti Tamaterā, Ngāti 
Whanaunga, Ngāti  Pāoa, tēnā koutou, haere mātou hei 
whanaungatanga tuatahi, kōrerohia me ōku tohunga o te wā i mua.  20 
Tukua nei e ngā uri o Ngāti  Pāoa me aku whanaunga, tēnā koutou.  Anei, 
e Waiohua, Ngāti Te Ata, Te Ākitai, Ngāti Tamaoho, Ngāti Te Ata ko 
mātou e Ngāi Tai, tēnā koutou.  Mahia te mahi e mārama koutou.  Hoi 
anō, (Māori 12:53:28) ngā whakaaro o tātou e te Karauna tēnā koutou.  E 
mōhio mātou rawa he kanohi ki a koutou, noho tātou i raro i te tuanui o te 25 
whare kua tae mai kōrero tika, he kōrero pono me te aroha, nō reira tēnā 
koutou, tēnā tātou.  He aha te mea nui o te ao, he tangata, he tangata, 
he tangata kua tae mai. 

 

WITNESS READS SUMMARY OF STATEMENT OF EVIDENCE 30 
Introduction 
1.  I am a descendant of Te Whatataao (Te Whatatau), a Ngāti Tai, Ngāi 

Tai tupuna rangatira of Tāmaki Makaurau, Mahurangi and Hauraki. I am 
also of Ngāti Pāoa and Ngāti Porou descent. 

2.  Ngāi Tai ki Tāmaki denies any assertion of exclusive ahi kā and mana 35 
whenua within Central Tāmaki Makaurau, by Ngāti Whātua Ōrākei, 
which does not also acknowledge the ahi kā and mana whenua interests 
of Ngāi Tāi ki Tāmaki. 

Background 
3.  As above, Ngāi Tai ki Tāmaki have interests in the Mahurangi, Kaipara, 40 

te Manukanuka o Hoturoa, Tāmaki Makaurau and Hauraki rohe. 
4.  Regardless of Ngāti Whātua Orakei position, we have always been clear 

that Ngāi Tai ki Tāmaki also have interests within central Tāmaki 
Makaurau and mana whenua rights and responsibilities. 

5.  Ngāi Tai ki Tāmaki descend from the eponymous ancestor, Te 45 

Whatataao (Te Whatatau). Ngāi Tai includes individuals from the 

following groups:1 Ngāti Te Raukohekohe; Ngāti Kōhua; Ngāti 

Rangitawhaia; Ngāti Taimanawaiti; Ngāti Taihaua; and Te Uri o Te Ao. 
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6.  We trace our ancestry from ancient pre-waka peoples known as 

Patupaiarehe, led by Koiwiriki and his daughter Hinemairangi of the 

Hunua, Papakura, Maraetai and Pakuranga districts. Ohinerangi, the 

large sacred stone on the beach at Maraetai, between Pohaturoa and 

Papawhitu Pā, is named for Hinemairangi and is a direct link to these 5 

ancient ancestors.2 

Takutai Moana 

7.  Ngāi Tai ki Tāmaki is the only mana whenua, mana moana iwi who have 

placed and continue to place rāhui of tuangi (cockles) at Umupuia Beach 

in front of Ngāi Tai ki Tāmaki Marae at Umupuia. This rāhui is now 12 10 

years and continues today. 

8.  Our interests in the coastal area around the Tāmaki Isthmus are 

recognised in a coastal statutory acknowledgement within the Ngāi Tai 

ki Tāmaki Deed of Settlement. 

9.  Here Ngāi Tai ki Tāmaki continues this kaitiaki responsibility to all Māori 15 

including other mana whenua iwi who at times make application or 

contact to secure a customary permit from Ngāi Tai ki Tāmaki to obtain 

these taonga, and within the rohe moana of Ngāi Tai ki Tāmaki. 

10.  When Ngāi Tai ki Tāmaki approve the release of a customary permit, 

this is done with supporting tikanga or protocols that serve to complete 20 

the engagement and customary actions. Ngāi Tai ki direct and advise as 

to the size, quality and texture or taste of ngā taonga once harvesting is 

complete. This enables Ngāi Tai ki Tāmaki to maintain a direct line of 

sight on the taonga abundance, quality and determines how long Ngāi 

Tai ki Tāmaki allows for harvesting at various sites. 25 

11.  Ngāi Tai ki Tāmaki has first-hand historical knowledge of what happens 

when rāhui is not properly observed. Ngāi Tai ki Tāmaki are unaware of 

what, if any, consequences iwi would suffer if Ngāti Whātua Ōrākei 

executed a rāhui that served to constrain access or passage past or 

through their domain. This is because, in Ngāi Tai ki Tāmaki history, Ngāi 30 

Tai ki Tāmaki have never sought any approval from Ngāti Whātua Ōrākei 

to access and/or harvest taonga in Tikapa Moana or te Waitematā. 

Te Waiōhua 
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12.  The groups within the Tāmaki Isthmus get their rights through Te 

Waiōhua. Te Waiōhua is a collective of tribes who share common 

ancestry from early Tainui waka people. These ancestors include Huia 

Kaiwaka, Tamaki Te Ao, Kupapa, Hikapou, Te Kohu, Potaka, Potukeka, 

Te Ika Maupoho, Hua Tau and others. 5 

13.  The links and relationships between Tainui and Waiōhua within the 

Tāmaki Makaurau region form the basis of interests within Tāmaki 

Makaurau, including the interests of Ngāi Tai ki Tāmaki and Ngāti 

Whātua Ōrākei. Ngāi Tai ki Tāmaki have maintained those links in 

Tāmaki Makaurau since the first human occupation of Tāmaki Makaurau 10 

both as Ngāi Tai, and we are part of the Waiōhua confederation of tribes. 

These historical links continue today. 

Specific Ngāi Tai ki Tāmaki Interests in the 2006 RFR Area 

14.  Historically, Ngāi Tai ki Tāmaki claim ancestral interests to Pukekawa 

(Auckland Domain), Horotiu (Auckland University) on the northern side 15 

of te Waitematā and te Onewa Pā (northern footing of the Harbour 

Bridge), te Pa o Peretu (Fort Peretu – Navy Base), Maungaika (North 

Head), Takapuna (spring at the bottom of Maungaika) and te Ranga o 

Taikehu (sand bank off Haukapua), Devonport on the northern side of te 

Waitematā. 20 

15.  The Waitangi Tribunal has already found, that Ngāi Tai ki Tāmaki have 

interests within Tāmaki Makaurau, including the CBD.3 Those interests 

are acknowledged by the Crown in the Ngāi Tai ki Tāmaki Deed of 

Settlement as well. 

16.  The Ngāi Tai ki Tāmaki rights and interests in central Tāmaki Makaurau 25 

include significant sites such as Maungakiekie (One Tree Hill), 

Maungawhau (Mt Eden) and Puketapapa (Mt Roskill). These sites are 

all within the 2006 RFR Area which Ngāti Whātua Ōrākei claim to be 

their exclusive domain. The Ngāti Whatua interest is not a predominant 

one in any of these areas. 30 

17.  Ngāi Tai ki Tāmaki claim shared interests through Te Uri o Te Ao and 

Ngāti Kohua (Te Waiōhua) to Mount Hobson, Mount St John, Big King, 

Mount Richmond, North Head, Kauri Point and Mount Victoria. Many of 

these sites are included in the collective settlement for Ngā Mana 
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Whenua o Tāmaki Makaurau (“the Collective Settlement”) in some way 

or another and all are included in the Right of First Refusal (“RFR”) area 

within the Collective Settlement. 

Treaty Claims 

18.  Ngāi Tai ki Tāmaki filed two separate claims with the Waitangi Tribunal: 5 

(a) Wai 423 – our iwi-wide comprehensive historical claim covering the 

entire Ngāi Tai ki Tāmaki area of interest, including central Auckland; 

and 

(b) Wai 357 – a contemporary claim covering the railway lands. Wai 357 

was brought as a contemporary claim to deal with the Crown’s treatment 10 

of surplus lands in central Auckland which was in direct contravention of 

the Tribunal’s recommendation that they should deal with others, 

including Ngāi Tai ki Tāmaki. 

A. If I may, your Honour, I’d like to add there was also the Wai 96 claim which 

is our raupatu claim against the Crown of the confiscation in Hunua. 15 

WITNESS CONTINUES READING SUMMARY OF STATEMENT OF 

EVIDENCE 

19.  In mid-2003, we started writing to the then Office of Treaty Settlements 

expressing our concerns that the Ōrākei negotiations would affect our 

interests in Tāmaki Makaurau.4 If the Agreement in Principle was 20 

confirmed our interests in central Auckland would be compromised. Ngāi 

Tai ki Tāmaki, along with other Tāmaki Makaurau iwi, filed an application 

with the Waitangi Tribunal for an urgent hearing regarding the Crown’s 

offer of redress to Ngāti Whātua Ōrākei within central Auckland. 

The Tribunal’s key findings: 25 

“It was – and remains – an intensively occupied part of the country, 

where constant habitation by changing populations of Māori as a result 

of invasions, conquests, and inter-marriage has created dense layers of 

interests.5 

The interests are multiple both in number and in kind. This is a 30 

consequence of the intensive occupation of Tāmaki Makaurau by Māori 

over the centuries, and the different groups’ fluctuating levels of 

influence and activity in different places over that time. Māori history did 
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not begin then, though, and in dealing with cultural redress the Crown 

must confront the reality of layers of interests accreting over centuries.” 

20.  Ultimately, the Waitangi Tribunal found in favour of those who brought 

the urgent applications. Ngāti Whātua Ōrākei settlement negotiations 

were put on hold to allow the Crown to engage with us and with other 5 

groups as a Collective, and to work through how it would address the 

Tribunal’s recommendations. 

Specific Ngāi Tai ki Tāmaki Settlement 

21.  The Deed of Settlement records that:6 

“Ngai Tai also had interests on the isthmus west of the Tamaki River at 10 

Taurere (Glendowie), Te Tauoma (Panmure), Maungarei (Mount 

Wellington) and Maungawhau (Mount Eden), and from Takapuna on the 

North Shore as far north as Whangaparaoa, Tiritirimatangi, Mahurangi 

and Te Arai. South of the Manukau Harbour, Ngai Tai interests extended 

from Whatapaka, Te Karaka and Papakura to Te Awanui-o-Taikehu and 15 

Tirikohua near Tuakau. Hapu of Ngai Tai maintained a long-standing 

presence on Aotea and parts of the Hauraki Peninsula,particularly from 

Moehau in the north to Whangapoua and Waiau, and in the southeast 

between Whangamata and Te Ranga-a-Taikehu, near Katikati.” 

22.  Part 8 of the Deed of Settlement records that the Manukau Harbour, 20 

Waitematā Harbour and the Hauraki Gulf/Tikapa Moana are of great 

cultural, historical and spiritual importance to Ngāi Tai ki Tāmaki. In 

recognition of this, the Crown has committed to negotiating harbours 

redress with Ngāi Tai ki Tāmaki in good faith, alongside others.7 Those 

negotiations are yet to commence. 25 

Collective Redress 

23.  The Collective Settlement was to enable the Crown to implement the 

Tribunal’s findings from the Tāmaki Makaurau Settlement Process 

Inquiry and reflect the layers of interests within Tāmaki Makaurau. 

Other Relationships and Areas of Influence/Engagement 30 

24.  We have exercised a kaitiakitanga role in Tāmaki Makaurau since prior 

to 1840 and continued today, in the following ways: 

(a) Auckland City Council – recognised as Tangata Whenua for the 

purposes of resource management. We have been consulted by Council 
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on important development projects in Auckland, including the stadium 

for the Rugby World Cup 2011; 

(b) Department of Conservation – Ngāi Tai ki Tāmaki are consulted by 

the Department of Conservation frequently and have been involved in a 

number of DOC related projects over the years. We participated in these 5 

applications as one of the Mana Whenua of the respective subject areas. 

We did not need the permission of Ngāti Whātua Ōrākei to participate, 

make submissions or to determine the decision we would make in either 

supporting or opposing the relevant resource consents; 

(c) Auckland Council Controlled Organisations – Ngāi Tai ki Tāmaki are 10 

regularly consulted by Auckland Council Controlled Organisations about 

water Care, Ports of Auckland, Regional Facilities and Auckland 

Transport to name a few; 

(d) Ngāi Tai ki Tāmaki are also recognised and consulted on a national 

level where the effects are deemed local to Tāmaki Makaurau. For 15 

example, the Environmental protection agency, the New Zealand 

Transport Authority and NZ Petroleum and Minerals. 

25.  My great, great grandfather – Hetaraka Takapuna whose claims and 

evidence were never considered by the Courts – particularly Fenton from 

the 1860s. Hetaraka makes it very clear with his Ngāi Tai ki Tāmaki and 20 

Waiōhua whakapapa that Ngāti Whātua Ōrākei may well have won a 

number of skirmishes against a number of iwi, including his own Ngāi 

Tai ki Tāmaki, however, never did Ngāti Whātua Ōrākei achieve or even 

set out to achieve any raupatu – no such event occurred with or within 

any of Ngāi Tai ki Tāmaki history. 25 

26.  Hetaraka goes as far as to state that Ngāti Whātua Ōrākei did not 

conquer any land in Tāmaki Makaurau and that the land they reside at 

at Okahu is not Ngāti Whātua Ōrākei land, it is the land of Waiōhua. It is 

the marriage by Tuperiri that Ngāti Whātua Ōrākei conveniently confuse 

as being Ngāti Whātua Ōrākei and not Waiōhua, when Tuperiri was in 30 

fact, Waiōhua according to Hetaraka. 

27.  If Ngāti Whātua Ōrākei were this all-conquering iwi, it begs the question 

as to why the ancient, historical names of Ngāi Tai ki Tāmaki remain on 
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all of the iconic landscape features that continue to cast shadows across 

Takaparawha (Bastion Point)… 

A. That’s a spelling error, I apologise. 

WITNESS CONTINUES READING SUMMARY OF STATEMENT OF 

EVIDENCE  5 

…from te Pa o Peretu or Maungaika or Pukekawa. 

Concluding Remarks 

28.  I know that Ngāi Tai ki Tāmaki have interests in the area which Ngāti 

Whātua Ōrākei claim exclusive mana whenua over in these proceedings. 

In fact, many of the Ngāi Tai ki Tāmaki interests are on the same basis 10 

as claimed by Ngāti Whātua Ōrākei, through our Te Waiōhua ancestry. 

29.  I do not deny the Ngāti Whātua Ōrākei interests in Tāmaki Makaurau or 

the 2006 RFR Area specifically. But I do not accept any kōrero that 

manufactures history or disregards our Ngāi Tai interests in those areas 

where we have been since 1840 and continue to be. 15 

EXAMINATION CONTINUES:  MR WARREN 

Q. Tēnā koe, Mr Brown.  Just before I get you to sign those documents, just 

a couple of amendments.  Firstly, if we can deal with your main statement 

of evidence.  If you can go to paragraph 86 which is on page 20, 

paragraph 86(d).  Can you just read out for the Court the amendment you 20 

would like to make to that paragraph and then change it in ink and then 

initial it please. 

A. The East West Link Highway project located in the area around 

Onehunga and the Waitematā Harbour is meant to say Te Manukanuka 

o Hoturoa.   25 

Q. So delete Waitematā Harbour and include that there and just initial that 

please, Mr Brown.  And then if you could sign that statement and date it 

please.   

BRIEF OF EVIDENCE OF JAMES BROWN 

Introduction 30 

1.  My name is James Brown. I am a descendant of Te Whatataao (Te 

Whatatau), a Ngāti Tai, Ngāi Tai tupuna rangatira of Tāmaki Makaurau, 
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Mahurangi and Hauraki. I am also of Ngāti Pāoa and Ngāti Porou 

descent. 

2.  I am a trustee and elected Chair of the Ngāi Tai ki Tāmaki Trust (“the 

Trust”), the post settlement governance entity (“PSGE”) for Ngāi Tai ki 

Tāmaki. I have held that office since the establishment of the Trust in 5 

April 2013. As the PSGE, the Trust represents the Ngāi Tai ki Tāmaki 

customary rights and interests within the Mahurangi, Kaipara, Tāmaki 

Makaurau and Hauraki regions, including the motu in the inner Te Kapa 

Moana/Hauraki Gulf.1 

3.  I was raised for the first 13 years of my life by many pākeke particularly 10 

Ngeungeu Makiwhara-Zister who was first cousin to princess Te Puia 

Herangi and who served for many years on the original Tainui Māori 

Trust Board. She was well versed in Ngāi Tai ki Tāmaki and Waikato 

history, rituals, customs and traditions and she passed away in 1997, 

aged 104 years. 15 

4.  I was also taken under the wing of many kaumātua and rangatira, 

particularly my uncles Wiremu (Bill) Makiwhara of Ngāi Tai ki Tāmaki 

and Ngāi Tai ki Tōrere and who installed in me the whakapapa, history, 

mana and tikanga of our iwi Ngāi Tai ki Tāmaki. 

5.  Like many other rangatahi, I was also mentored by a number of rangatira 20 

and one in particular I need to refer is Toko Renata te Taniwha of Ngāti 

Whanaunga and Hauraki. Toko installed integrity and strength in me to 

at all times be prepared to stand and defend my iwi Ngāi Tai ki Tāmaki. 

6.  I need to also acknowledge both my parents, Sidney and Maora Okeroa 

(Hetaraka) Brown who insured that my life was dedicated to the interests 25 

and challenges confronting Ngāi Tai ki Tāmaki as both my parents were 

proud, Ngāi Tai ki Tāmaki. 

7.  My grandfather, Henara Paraone was the last Māori to win the coveted 

Ahu Whenua Award for Māori farming in Tāmaki Makaurau on our farm 

at Mataitai (Clevedon) in 1956 and we continue to farm this property 30 

today. 

8.  I am a retired post graduate lecturer (2000-2009) of Auckland University 

where I lectured in Māori Resource Management at the post grad School 
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of Environmental and Marine Sciences, which is now the School of 

Geography. 

9.  I continue to mentor many Māori rangatahi from a number of iwi on 

kaitiakitanga and resource management. 

10.  From 2009 to 2020, I was a trustee and Chair of the Ngāi Tai ki Tāmaki 5 

Tribal Trust (“the Tribal Trust”) which was the mandated entity for Ngāi 

Tai ki Tāmaki for Treaty settlement negotiations with the Crown. I was 

also the Lead Negotiator for Ngāi Tai ki Tāmaki in relation to those Treaty 

settlement negotiations. 

11.  I am authorised to give evidence on behalf of the Trust for Ngāi Tai ki 10 

Tāmaki. I have read all evidence filed for the Plaintiff. 

12.  In response to the Plaintiff’s evidence, this evidence addresses the 

Plaintiff’s position that Ngāti Whātua Ōrākei has exclusive mana whenua 

or sole ahi kaa within central Tāmaki Makaurau And to outline the Ngāi 

Tai ki Tāmaki interests and rights within the area which Ngāti Whātua 15 

Ōrākei refer to as the 2006 RFR Area. 

13.  As previously indicated to the Court in our Statement of Position:2 

(a) Ngāi Tai ki Tāmaki acknowledge Ngāti Whātua Ōrākei customary 

interests in the 2006 RFR Area; 

(b) Ngāi Tai ki Tāmaki denies any assertion of exclusive ahi kā and mana 20 

whenua within Central Tāmaki Makaurau, by Ngāti Whātua Ōrākei, 

which does not also acknowledge the ahi kā and mana whenua interests 

of Ngāi Tāi ki Tāmaki;and 

(c) Any such assertions have the potential to adversely affect Ngāi Tai ki 

Tāmaki. 25 

Background 

14.  Ngāi Tai ki Tāmaki descend from the original tangata whenua of pre-fleet 

people of Toi, Ngā Oho and also from descendants of the Tainui waka. 

As above, Ngāi Tai ki Tāmaki have interests in the Mahurangi, Kaipara, 

te Manukanuka o Hoturoa, Tāmaki Makaurau and Hauraki rohe. 30 

15.  Ngāi Tai ki Tāmaki is a member of Ngā Mana Whenua o Tāmaki 

Makaurau (“the Tāmaki Collective”) and is a party to the Ngā Mana 

Whenua o Tāmaki Makaurau Deed of Settlement (“the Collective Deed”). 
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16.  Our status in these proceedings is as intervener. We have sought to be 

involved to the extent that there may be matters raised in evidence by 

the plaintiff – and potentially other parties – which have the potential to 

adversely affect the Trust and Ngāi Tai ki Tāmaki more widely. In 

particular, we were concerned at initial references in the Statement of 5 

Claim to the mana whenua and ahi kaa of Ngāti Whātua Ōrākei within 

central Tāmaki Makaurau. We understand that the Ngāti Whātua Ōrākei 

position is one of exclusivity.3 This is of grave concern for us as we have 

never historically understood that to be the Ngāti Whātua Ōrākei position 

as it relates to Ngāi Tai ki Tāmaki. Ngāti Whātua Ōrākei have, at times 10 

during my other engagements with them, spoken of primacy or 

predominance of interests but not as it relates to Ngāi Tai ki Tāmaki. 

Regardless of their position, we have always been clear that Ngāi Tai ki 

Tāmaki also have interests within central Tāmaki Makaurau and mana 

whenua rights and responsibilities. 15 

17.  To be clear, the Trust denies any assertion of exclusive ahi kaa or mana 

whenua within the central Tāmaki Makaurau rohe from Ngāti Whātua 

Ōrākei which does not also acknowledge the ahi kaa and mana whenua 

interests of Ngāi Tai ki Tāmaki. Our ability to exercise mana in central 

Tāmaki Makaurau in no way depends on the support or consent of Ngāti 20 

Whātua Ōrākei. 

18.  In reading the further evidence filed on behalf of the plaintiff in support 

of their application for judicial review, it is clear to me that statements 

have been made regarding the ahi kaa and mana whenua of Ngāti 

Whātua Ōrākei which, in my view, are plainly incorrect and stand to 25 

cause significant damage to Ngāi Tai ki Tāmaki. As a result, it is 

appropriate that we provide evidence in response. 

19.  My evidence therefore builds on the historical and tikanga evidence 

provided by Peter McBurney and Te Kahautu Maxwell by discussing our 

interests generally and how we have maintained our relationship and 30 

mana in the central Auckland region over the last 30 or so years. This 

includes our involvement in the 2007 Tāmaki Makaurau urgent claim to 

the Waitangi Tribunal and the subsequent negotiations at an iwi and 

collective iwi level, as well as our continued involvement in relevant local 
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authority, Department of Conservation and other third party matters 

within Tāmaki Makaurau. 

20.  I note the evidence of apparent expert Māori witnesses on behalf of the 

Plaintiff. My response to all is “know where you come from”. In essence, 

none of the expert witnesses on behalf of the Plaintiff would entertain or 5 

consider such a presence in their respective rohe, rohe moana so it begs 

the obvious question as to why on earth should Ngāi Tai ki Tāmaki be 

any different in our own rohe, rohe moana. 

21.  I consider the expert witness statements for the Plaintiff as nothing more 

than mischievous. 10 

Ngāi Tai ki Tāmaki in Tāmaki Makaurau 

22.  Ngāi Tai ki Tāmaki descend from the eponymous ancestor, Te 

Whatataao (Te Whatatau). 

23.  Ngāi Tai includes individuals from the following groups:4 

(a) Ngāti Te Raukohekohe; 15 

(b) Ngāti Kōhua; 

(c) Ngāti Rangitawhaia; 

(d) Ngāti Taimanawaiti; 

(e) Ngāti Taihaua; and 

(f) Te Uri o Te Ao. 20 

24.  We trace our ancestry from ancient pre-waka peoples known as 

Patupaiarehe, led by Koiwiriki and his daughter Hinemairangi of the 

Hunua, Papakura, Maraetai and Pakuranga districts. Ohinerangi, the 

large sacred stone on the beach at Maraetai, between Pohaturoa and 

Papawhitu Pā, is named for Hinemairangi and is a direct link to these 25 

ancient ancestors.5 

Takutai Moana 

25.  The pre-waka ancestors of Ngāi Tai welcomed famous voyaging waka 

such as Tainui to Tāmaki during its passage through the Hauraki Gulf I 

Tikapa Moana and Waitemata Harbour around seven hundred years 30 

ago. Some crew members disembarked to settle among the tangata 

whenua, including Taikehu, who established himself at Te Maungauika 

(North Head) and on Motutapu, which he named after part of his Hawaiki 

homeland.6 Of Taikehu, it is said:7 
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Ngā waka o Taikehu, me he kaahui kaitaaha kapi tai. 

The canoes of Taikehu, like unto a shoal of herrings filling the sea. 

26.  Exploring the Waitematā and the Tāmaki Isthmus, Taikehu’s people saw 

Otāhuhu, and beyond that, the waters of Te Manuka (Manukau Harbour) 

from Te Taututu. In the Manuka, Taikehu’s people found an abundance 5 

of mātaitai (sea foods) and great flocks of sea birds. Taikehu and his 

companions caught the jumping kanae (mullet) - “one in each hand.” 

Taikehu took possession of the fishery by naming the fish “Ngā tamariki 

toa o Taikehu” (The romping or fearless children of Taikehu). In a 

variation on this pēpeha, the phrase “Ngā pōtiki toa a Taikehu" is applied 10 

to Taikehu’s Ngāi Tai people.8 

27.  Our interests in the coastal area around the Tāmaki Isthmus are 

recognised in a coastal statutory acknowledgement within the Ngāi Tai 

ki Tāmaki Deed of Settlement. A map of the coastal marine area covered 

by the Coastal Statutory Acknowledgement is attached and marked 15 

“JB01”. 

28.  Ngāi Tai ki Tāmaki also seek orders for customary marine title and 

protected customary rights in relation to that coastal marine area and 

have an application to that effect before the High Court.9 

Whenua 20 

29.  Our relationship with this area naturally extends beyond the moana and 

the takutai. Ngāi Tai ki Tāmaki have rights and interests within the area 

which Ngāti Whātua Ōrākei refer to as the 2006 RFR Area, both inland 

but on the coastal boundaries including reclaimed land. For us, the 

moana and the whenua are inextricably connected and our relationship 25 

extends across both. 

Te Waiōhua 

30.  The groups within the Tāmaki isthmus get their rights through Te 

Waiōhua. Te Waiōhua is a collective of tribes who share common 

ancestry from early Tainui waka people. These ancestors include Huia 30 

Kaiwaka, Tamaki Te Ao, Kupapa, Hikapou, Te Kohu, Potaka, Potukeka, 

Te Ika Maupoho, Hua Tau and others. 
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31.  In early times of Māori occupation, Te Waiōhua controlled the entire 

Tāmaki isthmus as far south as Ramarama, and then to the west taking 

in Waiuku and Awhitu. 

32.  The links and relationships between Tainui and Waiōhua within the 

Tāmaki Makaurau region form the basis of interests within Tāmaki 5 

Makaurau, including the interests of Ngāi Tai ki Tāmaki and Ngāti 

Whatua Ōrākei. Ngāi Tai ki Tāmaki have maintained those links in 

Tāmaki Makaurau since the first human occupation of Tāmaki Makaurau 

both as Ngāi Tai, and we are part of the Waiōhua confederation of tribes. 

33.  These historical links continue today. My wife (Debbie) is of Ngāti 10 

Whātua descent from Te Kareti of Haranui, Rewiti who married Maihi te 

Hinaki of Ngāti Pāoa and today the Maihi, Davis, Hawke and other 

prominent whānau from Ngāti Whātua Ōrākei are also Ngāti Pāoa 

descendants of the said marriage. Debbie and I were married on 15 

December 1990 on Takaparawha (Bastion Point) and we have two 15 

daughters, Jessica and Georgia who are both Ngāti Whātua and Ngāi 

Tai ki Tāmaki. 

Specific Ngāi Tai ki Tāmaki Interests in the 2006 RFR Area 

34.  Historically, Ngāi Tai ki Tāmaki claim ancestral interests to Pukekawa 

(Auckland Domain), Horotiu (Auckland University) on the northern side 20 

of te Waitematā and te Onewa Pā (northern footing of the Harbour 

Bridge), te Pa o Peretu (Fort Peretu – Navy Base), Maungaika (North 

Head), Takapuna (spring at the bottom of Maungaika) and te Ranga o 

Taikehu (sand bank off Haukapua), Devonport on the northern side of te 

Waitematā. 25 

35.  Ngāi Tai ki Tāmaki have only referenced te Waitematā to the ‘rock’ 

located immediately to the west of the current Harbour Bridge and have 

referred to the body or water (sea) located within the Ngāti Whātua 

Ōrākei claim as either te Moana o Peretu or Tikapa Moana. This is not 

to suggest that those who align te Waitematā as a Harbour are incorrect, 30 

however it also does not suggest that such claims are considered and/or 

adopted by Ngāi Tai ki Tāmaki. 

36.  The Auckland High Court site is on a Ngāi Tai ki Tāmaki pā, Te Reuroa. 

Ngaī Tai ki Tāmaki pushed strongly for the return of this site as part of 
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our Treaty settlement negotiations however were unable to secure this 

due to Crown policy around significant properties and financial caps for 

settlement packages. 

37.  Ngāi Tai ki Tāmaki still consider these sites as ancestral sites of Ngāi 

Tai. 5 

38.  It is important to note that the Waitangi Tribunal has already found, in 

regards to the South Auckland disposal of railway lands inquiry, that Ngāi 

Tai ki Tāmaki have interests within Tāmaki Makaurau, including the 

CBD.10 Those interests are acknowledged by the Crown in the Ngāi Tai 

ki Tāmaki Deed of Settlement as well. 10 

39.  Although not all properties are made available for transfer by the Crown 

(to any iwi group) as part of a Treaty settlement, the Ngāi Tai ki Tāmaki 

rights and interests in central Tāmaki Makaurau include significant sites 

such as Maungakiekie (One Tree Hill), Maungawhau (Mt Eden) and 

Puketapapa (Mt Roskill). These sites are all within the 2006 RFR Area 15 

which Ngāti Whātua Ōrākei claim to be their exclusive domain. 

Maungakiekie/One Tree Hill 

40.  Ngāi Tai ki Tāmaki claim interests in Maungakiekie/One Tree Hill on the 

basis that this area was under the mana of the Te Waiōhua 

Confederation of Tribes including Ngāi Tai hapū, Ngāti Kohua and Te Uri 20 

o Te Ao. 

41.  Ngāi Tai ki Tāmaki have an urupā on Maungakiekie known as Te Tupo 

o Te Tini. Our tūpuna Te Tahuru mother of Kiwi Tamaki was buried there. 

Many other Te Waiōhua tūpuna were also buried there. 

42.  The Ngāti Whatua interest in Maungakiekie it is through the same 25 

ancestry as Ngāi Tai ki Tāmaki - Te Waiōhua. 

Maungawhau/Mt Eden 

43.  Maungawhau was a significant pā of the Tāmaki Makaurau section of Te 

Waiōhua. One of the earlier Te Waiōhua ancestors who lived there was 

Huakaiwaka. There are many sacred sites of Te Waiōhua on 30 

Maungawhau such as Te Tuahu o Huakaiwaka or the altar of 

Huakaiwaka. Ngāti Whātua Ōrākei assert that they have an ancestral 

connection with Maungawhau through the occupation of the site by Te 
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Waiōhua. That is correct. But so do many other groups including Ngāi 

Tai ki Tāmaki. The Ngāti Whatua interest is not a predominant one. 

Puketāpapa/Mt Roskill 

44.  The correct name for Puketāpapa/Mt Roskill is Pukewiwi. Ngāi Tai ki 

Tāmaki have interests there also. 5 

45.  Ngāti Whātua Ōrākei also have an ancestral connection to the area 

through the occupation of the site by Te Waiōhua. It is correct that 

Waiōhua people occupied this site and any Ngāti Whātua Ōrākei 

interests in these sites are through that Te Waiōhua descent, as for other 

iwi of Tāmaki Makaurau. 10 

Other Sites and Names 

46.  Ngāi Tai ki Tāmaki claim shared interests through Te Uri o Te Ao and 

Ngāti Kohua (Te Waiōhua) to Mount Hobson, Mount St John, Big King, 

Mount Richmond, North Head, Kauri Point and Mount Victoria. Many of 

these sites are included in the collective settlement for Ngā Mana 15 

Whenua o Tāmaki Makaurau (“the Collective Settlement”) in some way 

or another and all are included in the Right of First Refusal (“RFR”) area 

within the Collective Settlement. To give examples of our Ngāi Tai ki 

Tāmaki interests and kōrero within the 2006 RFR Area: 

(a) The proper name for Big King Recreation Reserve is Te Tātua-a-20 

Riukiuta (the war belt of Riukiuta), as now corrected via the Collective 

Settlement. 

(b) The Mount Richmond Domain in Ōtāhuhu is known to Ngāi Tai ki 

Tāmaki to as Te Tahuhutanga o Tainui. I acknowledge that the name for 

Mount Richmond which was given through the Collective Settlement, is 25 

the more commonly referred to, Ōtāhuhu. 

(c) The correct name for the Mount Albert Domain is Te Wai o Raka (the 

waters of Raka) named after Rakataura of the Tainui canoe. 

(d) Mechanics Bay, Waipapa – is an area known as Te Toangaroa – or 

the dragging up place of the canoes. Waipapa was the name of a tidal 30 

creek that once flowed down Stanley Street which has now been 

reclaimed. 

(e) Te Too (Freemans Bay) was the site of an old Waiōhua pā which 

Ngāi Tai ki Tāmaki had close association with. Pare Te Putu, the mother-
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in-law of the late Princess Te Puia was born there. Our Ngāi Tai ki 

Tāmaki tupuna camped there as they brought produce by canoe from 

Maraetai to the city during the 1860’s. Our Ngāi Tai people never needed 

permission from anyone, including Ngāti Whātua Ōrākei, to camp in this 

area given their ancestral connections. 5 

Prosecuting and Settling our Treaty Claims 

47.  Ngāi Tai ki Tāmaki filed two separate claims with the Waitangi Tribunal: 

(a) Wai 423 - our iwi-wide comprehensive historical claim covering the 

entire Ngāi Tai ki Tāmaki area of interest, including central Auckland; 

and 10 

(b) Wai 357 – a contemporary claim covering the railway lands. Wai 357 

was brought as a contemporary claim to deal with the Crown’s treatment 

of surplus lands in central Auckland which was in direct contravention of 

the Tribunal’s recommendation that they should deal with others, 

including Ngāi Tai ki Tāmaki. 15 

48.  Attached and marked “JB02” and “JB03” are the original Statements of 

Claim for Wai 423 and Wai 357 respectively. 

49.  In relation to Wai 357, the Tribal Trust also brought a claim to the High 

Court regarding the same issues which were subject to that claim. 

Unfortunately, we were not able to pursue that claim in the High Court 20 

given the significant financial cost involved in such a proceeding against 

the Crown. 

50.  In terms of our historical Wai 423 claim, given the vast nature of the Ngāi 

Tai ki Tāmaki area of interest, it was never going to be possible to have 

all of our historical claims heard as part of one regional Waitangi Tribunal 25 

inquiry. Our claims were spread across at least four Waitangi Tribunal 

inquiry districts, namely Hauraki, South Auckland, Central Auckland and 

Mahurangi/Gulf Islands. In bringing the claims, it was always our 

intention to have our historical claims heard before the Waitangi 

Tribunal. 30 

51.  To that end, we participated in the Hauraki Inquiry through our iwi-wide 

Wai 423 claim from around 1998 to 2002. The Mahurangi/Gulf Islands 

Inquiry became part of the Te Paparahi o Te Raki/Northland District 

Inquiry – however our participation in that Inquiry was limited given we 
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entered into direct negotiations with the Crown for a Treaty settlement. 

At that time, based on the Tribunal’s forward planning, we were unsure 

when the South Auckland and Central Auckland inquiries would be 

heard. Of course, this did not eventuate due to the Treaty settlements 

within Tāmaki Makaurau. 5 

52.  At the same time as we pursued those avenues with the Waitangi 

Tribunal, Ngāti Whātua Ōrākei chose to pursue the direct negotiations 

pathway with the Crown. This meant that the 700-acre Ōrākei block was 

left the only block subject to any historical inquiry by the Waitangi 

Tribunal. 10 

53.  In mid-2003, we started writing to the then Office of Treaty Settlements 

expressing our concerns that the Ōrākei negotiations would affect our 

interests in Tāmaki Makaurau.11 Of major concern to us was the 

Crown’s proposal at that time to sell the former Māori Community Centre 

in downtown Auckland. The Waitangi Tribunal noted:12 15 

“Of major concern to Ngāi Tai was the proposal to sell the former Māori 

Community Centre in downtown Auckland, because they regard it as a 

wāhi tapu. Mr Stevens wrote letters strenuously seeking meetings, and 

an undertaking from the Office of Treaty Settlements that the Crown 

would make no decisions about the properties before formal 20 

consideration by Ngāi Tai. 

In June 2004, the Minister in Charge of Treaty of Waitangi Negotiations 

responded that the Crown was prioritising settlements with large natural 

groups, and that Ngāi Tai representatives should consider working with 

a Hauraki or a Waikato group to settle their historical claims against the 25 

Crown. 

Mark Stevens kept writing about the properties in downtown Auckland, 

and especially the Māori Community Centre, but he could not get anyone 

in the Crown to engage with him.” 

54.  Those concerns about the Crown dealing with Ngāi Tai ki Tāmaki as part 30 

of Waikato or Hauraki, and the Crown’s reluctance to engage with Ngāi 

Tai ki Tāmaki at all regarding Tāmaki Makaurau, led to wider concerns 

that the Crown would exhaust the financial reserves, together with 

commercial and cultural redress available more widely for Treaty 
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settlements within Tāmaki Makaurau. We therefore continued to seek to 

protect those sites and properties which we had an interest in. The 

Tribunal referred to the Ngāi Tai efforts in writing to the Crown on this 

issue, an example of this is attached and marked “JB04”. 

55.  As part of our efforts to protect redress for our future settlement, Ngāi 5 

Tai ki Tāmaki also made various efforts including landbanking 

applications for specific sites within the area, including the Māori 

Community Centre. The prosecution of these claims and our 

involvement was fundamentally to ensure that Ngāi Tai ki Tāmaki could 

properly negotiate our own claims with the Crown, without other 10 

settlements improperly impacting on what was available to us. 

56.  Despite the Ngāi Tai ki Tāmaki efforts above, it became apparent that 

the Crown was continuing to engage in direct negotiations with Ngāti 

Whātua Ōrākei and that, as a result, our interests in central Auckland 

would be compromised if the redress offered in the Ngāti Whātua Ōrākei 15 

Agreement in Principle was confirmed. Ngāi Tai ki Tāmaki, along with 

other Tāmaki Makaurau iwi, filed an application with the Waitangi 

Tribunal for an urgent hearing regarding the Crown’s offer of redress to 

Ngāti Whātua Ōrākei within central Auckland. 

57.  Our specific concerns which led to that application for an urgent hearing 20 

were: 

(a) That the Ngāti Whātua Ōrākei Agreement in Principle proposed to 

give Ngāti Whātua Ōrākei exclusive rights to properties, and in some 

instances a special status, despite the fact that the Crown were well 

aware of Ngāi Tai ki Tāmaki interests in the area; 25 

(b) That Crown protection mechanisms for land would be removed under 

the Ngāti Whātua Ōrākei settlement to the detriment of Ngāi Tai ki 

Tāmaki; and 

(c) The Crown’s process in dealing with Ngāi Tai ki Tāmaki as an 

overlapping group within Tāmaki Makaurau was indequate. 30 

58.  The Tribunal’s key findings and comments relevant to the issues of mana 

whenua, tikanga and ahi kaa include: 

“In the Tāmaki Makaurau situation, there has been no Waitangi Tribunal 

district inquiry. … The retelling of traditional and personal stories in 
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evidence before the Tribunal promotes understanding of whakapapa, 

and affirms the connections between people. Where settlement 

negotiations proceed without this background, the task of unravelling 

who’s who and what’s what can be particularly challenging.13 

… 5 

Probably, there will always be casualties arising from the one-size-fits-

all nature of government policies, but if there were ever an area where 

outcomes would benefit from the maximum flexibility of approach, this is 

it.14 

… 10 

It seemed to us that the situation in Tāmaki Makaurau is very particular, 

if not unique. Auckland is now a highly urbanised area with very valuable 

real estate. In the pre-contact era, Tāmaki was likewise seen by Māori 

as a desirable place to live, no doubt because of its warm climate, 

multiple harbours, and good volcanic soil. Unsurprisingly, successive 15 

waves of invaders competed for dominance there down the centuries, 

and the early establishment of Pākehā settlement on the shores of the 

Waitematā only added to its attractions. Thus, it was – and remains – an 

intensively occupied part of the country, where constant habitation by 

changing populations of Māori as a result of invasions, conquests, and 20 

intermarriage has created dense layers of interests. The disposition of 

those interests as between the various groups identifying as tangata 

whenua there in 2007 is the subject of controversy. The tangata whenua 

groups involved in that debate number about 10, of which six played an 

active part in our inquiry.”15 25 

59.  In relation to the various interests in Tāmaki Makaurau, the Tribunal 

found: 

“We have in Tāmaki Makaurau a situation where there are many groups 

claiming tangata whenua status, all of which challenge the prominence 

accorded to Ngāti Whātua o Ōrākei, both now and in the past.16 30 

… 

Although others have customary interests in the Ngāti Whātua o Ōrākei 

Right of First Refusal Area, Ngāti Whātua o Ōrākei’s right of first refusal 

is not framed so as to take account of those: they have exclusive rights 
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there in respect of any of the Crown’s properties that become surplus. 

This has consequences for groups who may have cultural ties to those 

sites.17 

… 

We do not know whether the interests of Ngāti Whātua o Ōrākei in these 5 

three maunga [Maungawhau, Maungakiekie and Puketāpapa] are 

‘predominant’ in relation to the interests of others and, as we have said, 

we think this is the wrong approach to adopt when there are multiple 

interests in maunga. We do not think that it has a basis in tikanga.  

It was plain on the evidence before us – and available also to the Office 10 

of Treaty Settlements – that, as regards the three maunga, there are 

multiple interests. The interests are multiple both in number and in kind. 

This is a consequence of the intensive occupation of Tāmaki Makaurau 

by Māori over the centuries, and the different groups’ fluctuating levels 

of influence and activity in different places over that time. In situations 15 

like this, we believe that the grant of redress should take into account 

and reflect the multi-layered nature of these multiple interests. It is true 

that, because the Treaty of Waitangi was signed in 1840, breaches of 

the Treaty can only date from that time. Māori history did not begin then, 

though, and in dealing with cultural redress the Crown must confront the 20 

reality of layers of interests accreting over centuries. Even if Ngāti 

Whātua o Ōrākei’s interests were predominant in 1840, this is not a basis 

for the award to them of exclusive interests in cultural sites. The analysis 

of relationships and movements districtwide is a detailed and 

sophisticated one, and changes since 1840 are also relevant. 25 

Contemporary Māori politics are material too.”18 

60.  Ultimately the Waitangi Tribunal found in favour of those who brought 

the urgent applications, which in turn led to the Crown revisiting its 

approach to negotiating and settling claims within Tāmaki Makaurau. As 

a result, the Ngāti Whātua Ōrākei settlement negotiations were put on 30 

hold to allow the Crown to engage with us and with other groups as a 

Collective, and to work through how it would address the Tribunal’s 

recommendations. 
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Our Treaty Settlement 

61.  As part of the Crown’s subsequent process to engage with other groups 

within Tāmaki Makaurau, in 2009, the Tribal Trust obtained a Crown-

recognised mandate to represent Ngāi Tai ki Tāmaki interests in 

settlement negotiations across our entire area of interest. We engaged 5 

in negotiations with the Crown in this process over the course of eight 

years. As part of that process of negotiating our specific Ngāi Tai ki 

Tāmaki Deed of Settlement, we attended many hui with other Tāmaki 

Makaurau iwi with overlapping claims, including Ngāti Whātua Ōrākei. 

62.  We also sat alongside those groups to negotiate the Collective 10 

Settlement with the Crown. 

Specific Ngāi Tai ki Tāmaki Settlement 

63.  As indicated above, beyond the Coastal Statutory Acknowledgement, 

other Ngāi Tai ki Tāmaki interests within central Auckland are also 

recognised by the Crown through our specific Deed of Settlement. As 15 

mentioned above, during the settlement negotiations with the Crown, of 

course, we were not able to secure all redress sought. In particular, 

redress within the Auckland CBD was of such high financial value that it 

was difficult to “afford” it as part of our settlement package. 

64.  The Background to the Deed of Settlement records that:19 20 

“Ngai Tai also had interests on the isthmus west of the Tamaki River at 

Taurere (Glendowie), Te Tauoma (Panmure), Maungarei (Mount 

Wellington) and Maungawhau (Mount Eden), and from Takapuna on the 

North Shore as far north as Whangaparaoa, Tiritirimatangi, Mahurangi 

and Te Arai. South of the Manukau Harbour, Ngai Tai interests extended 25 

from Whatapaka, Te Karaka and Papakura to Te Awanui-o-Taikehu and 

Tirikohua near Tuakau. Hapu of Ngai Tai maintained a long-standing 

presence on Aotea and parts of the Hauraki Peninsula, particularly from 

Moehau in the north to Whangapoua and Waiau, and in the southeast 

between Whangamata and Te Ranga-a-Taikehu, near Katikati.” 30 

65.  Part 8 of the Deed of Settlement records that the Manukau Harbour, 

Waitematā Harbour and the Hauraki Gulf/Tikapa Moana are of great 

cultural, historical and spiritual importance to Ngāi Tai ki Tāmaki. In 

recognition of this, the Crown has committed to negotiating harbours 
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redress with Ngāi Tai ki Tāmaki in good faith, alongside others.20 Those 

negotiations are yet to commence. 

Collective Redress 

66.  As well as our specific Ngāi Tai ki Tāmaki settlement – and others’ 

specific settlements within Tāmaki Makaurau - the Collective Settlement 5 

was to enable the Crown to implement the Tribunal’s findings from the 

Tāmaki Makaurau Settlement Process Inquiry and reflect the layers of 

interests within Tāmaki Makaurau. 

67.  The Collective Settlement provides Ngā Mana Whenua o Tāmaki 

Makaurau21 with: 10 

(a) Cultural redress in relation to the Tāmaki Makaurau area including 

Crown-owned portions of maunga and motu within the 2006 RFR Area, 

including Mount Eden, Mount Roskill, Mount Albert; 

(b) Agreed name changes to sites within Tāmaki Makaurau, including 

Maungawhau (Mount Eden), Pukekawa (The Domain), Maungakiekie 15 

(One Tree Hill), Ōhinerau (Mount Hobson) and Te Tātua-a-Riukiuta (Big 

King); 

(c) A right of first refusal over Crown-owned land within Auckland, which 

covers the entirety of the 2006 RFR Area and beyond, for 172 years. 

This operates on a “carousel” basis, rotating around three Rōpū entities 20 

– Marutūāhu, Ngāti Whātua and Waiōhua Tāmaki. 

68.  Whilst Ngāi Tai ki Tāmaki ultimately became a party to the Collective 

Settlement, it should not go unmentioned that our iwi members had 

reservations about signing the Collective Settlement. Initially, our iwi 

members did not ratify the Collective Settlement and the Crown did not 25 

consider there to be sufficient support for Ngāi Tai ki Tāmaki to sign the 

Collective Settlement.22 

69.  It is important to acknowledge this as our iwi voted in this manner 

because they felt very strongly that certain motu belonged to Ngāi Tai ki 

Tāmaki and did not belong to other iwi, or at least not to all other iwi 30 

within Tāmaki Makaurau. Our Negotiation Team needed to engage 

further with our iwi for a second ratification vote on the Collective 

Settlement which ultimately only reached 63.38% support for the Deed 

and collective governance entities.23 I recall that we worked very hard 
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to garner that support and clearly a number of our people remained very 

staunch in their position. 

70.  That level of support was by far the lowest of all the Mana Whenua 

groups. Notably, Ngāti Whātua Ōrākei (with a much larger iwi base than 

Ngāi Tai ki Tāmaki) had 96.55% of those who voted ratify the Deed and 5 

a slightly lower percentage, 94.86% ratify the collective governance 

entities.24 

Other Relationships and Areas of Influence/Engagement 

71.  Given the connections outlined above, Ngāi Tai ki Tāmaki have 

exercised a kaitiakitanga role within Tāmaki Makaurau, including within 10 

the CBD, since prior to 1840. Ngāi Tai ki Tāmaki continue to exercise 

those kaitiakitanga responsibilities today to a point where we exercise 

significant influence over decisions made within this rohe. I have 

endeavoured to provide an overview of these below to reflect our mana 

within this rohe. 15 

Auckland Council 

72.  We have an existing relationship with the Auckland Council (“Council”). 

73.  We are recognised as tangata whenua for the purposes of resource 

management issues and in particular we are consulted by the Council 

on resource consent applications, reserve management plan, planning 20 

issues in regards to water land and air. 

74.  Council consult us in regard to tangata whenua related matters within 

the Auckland isthmus. We have had this formal relationship since 1993. 

For example, we have been consulted by Council on a number of 

important development projects in Auckland including the stadium for the 25 

Rugby World Cup 2011, the Auckland City Art Gallery development, the 

widening of Rangitoto shipping lane with Ports of Auckland, and the 

Auckland Sky Tower and Casino. 

75.  In 1998 a report was presented to the Council by an independent 

Commission on tangata whenua consultation to the Council. Ngāi Tai ki 30 

Tāmaki presented submissions to the Commission. The report lists a 

number of groups who claimed tangata whenua status over all or various 

parts of Auckland City, including Ngāi Tai ki Tāmaki. 
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76.  But of interest is the immediate period post the Commissioner’s Report, 

when Auckland City Council remained committed to isolating iwi other 

than Ngāti Whātua Ōrākei of which Ngāi Tai ki Tāmaki were one. The 

period I refer is from 1998 to 2009, albeit the council of that time will still 

have evidence of consulting with Ngāi Tai ki Tāmaki on issues within the 5 

Auckland CBD. 

77.  One of the reasons Auckland City Council isolated Ngāi Tai ki Tāmaki at 

that time was that the Council only wanted to treat and engage with Ngāti 

Whātua Ōrākei. This continued until the conclusion of the Waitangi 

Tribunal’s urgent inquiry in Tāmaki Makaurau (which I discuss further 10 

below). Ultimately, through this process, local government became 

aware of the multiple iwi interests in Tāmaki Makaurau, not just one - 

being Ngāti Whātua Ōrākei - as the Crown and local government may 

have desired. 

78.  During the same period, Ngāi Tai ki Tāmaki filed a judicial review in 1998 15 

against the then Manukau City Council over the effect of the Resource 

Management Act 1991 when considering or not considering to engage 

mana whenua, tangata whenua. 

79.  The outcome of the judicial review was that Manukau City Council 

established a statutory Treaty of Waitangi Committee with mana whenua 20 

iwi of Manukau and the Manukau City Council. The establishment of a 

statutory Treaty of Waitangi Committee was then endorsed and adopted 

by Papakura City Council in 2000, Franklin District Council in 2001 and 

North Shore City Council in 2002. 

80.  From 2000 to 2009, the then Auckland Regional Council (“ARC”) 25 

engaged mana whenua groups, including Ngāi Tai ki Tāmaki, to 

establish a Regional Mana Whenua Forum that was still meeting until 

the establishment of the Council in 2009. These statutory committees 

were terminated upon the arrival and enactment of the Council on 1 

November 2009, when the Council subsumed all the previous local 30 

authorities (including ARC). 

81.  Ngāi Tai ki Tāmaki sat on all statutory committees until 1 November 

2009. I chaired two of the committees of full Council and mana whenua 
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for at least one term of local Government at Manukau and Papakura city 

respectively. 

82.  When the inaugural Auckland Council was established, Te Waiōhua 

supported my nomination to fill one of two Waiōhua representative seats 

on the then newly formed Independent Māori Statutory Board (“IMSB”). 5 

I have now served on two IMSB Boards, first from 2009 to 2012 and most 

recently from 2016 to 2019. 

83.  Today, it is clear that the Council recognises Ngāi Tai ki Tāmaki interests 

within central Auckland. The Council engages with Ngāi Tai ki Tāmaki 

and seeks input from us on matters of significance for iwi/mana whenua. 10 

The Council’s website also records Ngāi Tai ki Tāmaki as one of 19 

recognised iwi authorities, with Ngāi Tai listed as one of the groups in 

central Auckland on its interactive map of Māori Identity and Wellbeing 

– Tangata Whenua.25 

84.  The Coastal Policy Statement also lists Ngāi Tai ki Tāmaki an iwi with 15 

interests over the Auckland isthmus and the greater Auckland region. 

Conservation Matters 

85.  Ngāi Tai ki Tāmaki are consulted by the Department of Conservation 

(“DOC”) frequently and have been involved in a number of DOC related 

projects within the Auckland region over many years. This has included: 20 

(a) Ngāi Tāi ki Tāmaki iwi member, Laurie Beamish, being on the 

Auckland Conservation Board from 2010 through to June 2016. Initially, 

Laurie was the only member representing Māori interests on the Board, 

representing the interests of Māori within Tāmaki Makaurau; 

(b) I was a member of the Auckland Conservation Board from 2014 to 25 

2015, as a representative of Waiōhua under the Collective Settlement; 

(c) Ngāi Tai ki Tāmaki were involved in drafting the Motutapu Island 

Restoration Plan, which is a 50 year project of re-vegetation of the island 

including plans to build a Ngāi Tai ki Tāmaki marae on the island, cultural 

planting, harvesting and heritage information programmes; 30 

(d) Ngāi Tai ki Tāmaki were previously consulted by DOC in regard to 

the potential nomination of the Auckland volcanic cones for World 

Heritage Area Status. This includes volcanic areas such as 

Maungakiekie, Maungawhau, Maungarei, Rangitoto o Wairaka. 
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86.  Ngāi Tai ki Tāmaki are also regularly consulted on resource consent 

applications within the Tāmaki Makaurau CBD. In recent times we have 

been heavily involved in a number of significant projects within central 

Auckland, including: 

(a) Resource consents for the America’s Cup base located at Hobson’s 5 

Wharf; 

(b) Pile Mooring project located at Westhaven Marina; 

(c) Dolphin Mooring project located at Queens Wharf, Waitematā 

Harbour; and 

(d) East West Link Highway project located in the area around 10 

Onehunga and the Waitematā Harbour. 

87.  We participated in these applications as one of the Mana Whenua of the 

respective subject areas. We did not need the permission of Ngāti 

Whātua Ōrākei to participate, make submissions or to determine the 

decision we would make in either supporting or opposing the relevant 15 

resource consents. It is our tikanga that we would not participate in 

resource consent processes where we have no customary interests. 

Other Agencies 

88.  Ngāi Tai ki Tāmaki is regularly consulted by Auckland Council Controlled 

Organisations (“CCO”) - ATEED, Water Care, Ports of Auckland, 20 

Regional Facilities and Auckland Transport to name a few. These 

engagements are mostly hosted in monthly mana whenua forums 

established for each of the CCO or, they have their own independent 

mana whenua forums, like Watercare which started in 2010. 

89.  Ngāi Tai ki Tāmaki are also recognised and consulted on a national level 25 

where the effects are deemed local to Tāmaki Makaurau. For example: 

(a) The Environmental Protection Agency has consulted us regarding 

marina and Ports of Auckland dredging and disposal consents; 

(b) The New Zealand Transport Authority has consulted us on the 

current Skypath initiative for an Auckland Harbour Bridge proposed walk 30 

and cycleway; and 

(c) NZ Petroleum and Minerals have consulted us in respect to 

greywacke quarry applications to provide Auckland concrete for industry 

and roading material. 
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90.  At various times since 1998, different mana whenua - including Ngāi Tai 

ki Tāmaki - encouraged mana whenua collective and forums to consider, 

engage and consult with local government, the Crown and their agents. 

As noted above, when the Council was established on 1 November 

2009, a vacuum appeared as the then ARC mana whenua forum 5 

stopped meeting. However a few short months into 2010, Watercare (a 

new CCO of the Council) formed a mana whenua forum to receive, 

consider and engage on Watercare matters of significance to mana 

whenua. At the inaugural meeting of this group, matua Pakihana Hawke, 

who was then chair of Ngāti Whātua Ōrākei, celebrated this 10 

establishment not just for Ngāti Whātua Ōrākei but for all mana whenua 

of Tāmaki Makaurau. 

91.  Since then, the Council has also established a mana whenua forum 

made up of the chairs of each iwi. Although this forum operated without 

any representation from Ngāti Whātua Ōrākei from its inception in 2018-15 

2019, Mr Ngarimu Blair became very enthusiastic to not only join the 

forum but to also co-chair it. Mr Blair remains the co-chair of this forum 

to today. 

92.  This reminds me of my own great, great, great grandfather, Hetaraka 

Takapuna whose claims and evidence were never considered by the 20 

Courts – particularly Fenton from the 1860s. Hetaraka makes it very 

clear with his Ngāi Tai ki Tāmaki and Waiōhua whakapapa that Ngāti 

Whātua Ōrākei may well have won a number of skirmishes against a 

number of iwi, including his own Ngāi Tai ki Tāmaki, however never did 

Ngāti Whātua Ōrākei achieve or even set out to achieve any raupatu – 25 

no such event occurred with or within any of Ngāi Tai ki Tāmaki history. 

93.  Hetaraka goes as far as to state that Ngāti Whātua Ōrākei did not 

conquer any land in Tāmaki Makaurau and that the land they reside at 

at Okahu is not Ngāti Whātua Ōrākei land, it is the land of Waiōhua. It is 

the marriage by Tuperiri that Ngāti Whātua Ōrākei conveniently confuse 30 

as being Ngāti Whātua Ōrākei and not Waiōhua, when Tuperiri was in 

fact, Waiōhua according to Hetaraka. 

94.  If Ngāti Whātua Ōrākei were this all-conquering iwi, it begs the question 

as to why the ancient, historical names of Ngāi Tai ki Tāmaki remain on 
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all of the iconic landscape features that continue to cast shadows across 

Takaparawha (Bastion Point) from te Pa o Peretu or Maungaika or 

Pukekawa. 

Specific Reply Evidence 

95.  It is both disappointing and offensive that the Plaintiff witnesses have 5 

portrayed a landscape within Tāmaki Makaurau which so blatantly 

disregards the Ngāi Tai ki Tāmaki whakapapa and connections within 

that rohe. In fact, Mr Blair has relegated Ngāi Tai ki Tāmaki to being a 

hapū of Waikato Tainui located only in Ōtāhuhu and Pakuranga.26 

96.  I acknowledge that the revered academic, the late Sir Hugh Kawharu 10 

refers to Ngāi Tai ki Tāmaki as “some hapū from Ngāti Pāoa”. Such 

comments are offensive to all Ngāi Tai ki Tāmaki, however comments 

such as this seem to form the basis for whakapapa statements of both 

Mr Blair which are shallow and unfounded. 

97.  Mr Blair has gone on to refer to Crown comments from over twenty years 15 

ago noting that Ngāi Tai was considered to have fragmented interests 

across Howick, Torere (Bay of Plenty) and Umupuia.27 As evidenced by 

the statements included within the Ngāi Tai ki Tāmaki Deed of 

Settlement with the Crown, this no longer remains the Crown’s position. 

In my view, this change is a result of Ngāi Tai ki Tāmaki having the formal 20 

opportunity – through settlement negotiations – to speak directly with the 

Crown without Ngāti Whātua Ōrākei seeking to wield its political and 

financial might following the Tāmaki Makaurau Settlement Process 

Report. It makes sense that the Crown’s position might change as a 

result of being provided with more fulsome information and when looking 25 

at different elements in that context. 

98.  When Mr Blair speaks in his evidence of the Ngāti Whātua Ōrākei 

interests in Tāmaki Makaurau, he appears to very selective in what he 

chooses to rely on and skims over the context. Importantly, I note that: 

(a) There were no Native Land Court investigations within the 2006 RFR 30 

Area to record any of the claims and/or the basis of such claims within 

that area; 

(b) There has also been no Waitangi Tribunal Inquiry into the whole 

Tāmaki Makaurau district. As a result, iwi and hapū have not had 



2890 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

opportunity to properly test one another’s kōrero as to right and interests 

or had the benefit of Waitangi Tribunal comments in this regard. 

99.  To then make comments to the effect that other iwi groups undertake 

activities or remain in Tāmaki Makaurau because they have “permission” 

from Ngāti Whātua Ōrākei is misguided and wrong in tikanga terms. At 5 

paragraph 59, Mr Blair suggests that this is the case for Ngāti Paoa in 

terms of fishing at Waitematā. For Ngāi Tai ki Tāmaki, we have never 

needed permission from Ngāti Whātua Ōrākei to fish anywhere within 

the Tāmaki isthmus. We will never seek permission from another group 

within the isthmus, nor would we need to – we are mana whenua there 10 

too. 

100.  An example of this is when the passing of Sir Hugh Kawharu occurred 

and Ngāti Whātua Ōrākei made contact with myself to inform Ngāi Tai ki 

Tāmaki of this significant loss. In response, I asked Ngāti Whātua 

Ōrākei, what Ngāi Tai ki Tāmaki could do or provide as part of Ngāi Tai 15 

ki Tāmaki aroha for this chief, and his iwi. 

101.  We offered to provide ika (fish) for the tangihanga. I contacted Ngāi Tai 

ki Tāmaki’s own fisheries through Laurie Beamish, who then dispatched 

the Triona to catch the fish from Tikapa Moana. Ngāi Tai ki Tāmaki 

provided 5 tonne of various species mainly tamure and kahawai at 20 

Ōrākei Marae for the tangihanga and poroporoaki. 

102.  Of interest is that since the Maori Fisheries Settlement 1992, both Mr 

Beamish and I have been the authorised signing authority for the 

Customary Fisheries Permits within Tāmaki Makaurau and continue that 

role today. 25 

103.  Ngāi Tai ki Tāmaki is also the only mana whenua, mana moana iwi who 

have placed and continue to place rāhui of tuangi (cockles) at Umupuia 

Beach in front of Ngāi Tai ki Tāmaki Marae at Umupuia. This rāhui is 

now 12 years and continues today. 

104.  It is important also to provide have clarity over customary and ancestral 30 

rights and when it comes to Tangaroa insofar as rāhui are concerned, 

inclusive of excluding visitors to fish or gather kaimoana. Here Ngāi Tai 

ki Tāmaki continues this kaitiaki responsibility to all Māori including other 

mana whenua iwi who at times make application or contact to secure a 
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customary permit from Ngāi Tai ki Tāmaki to obtain these taonga, and 

within the rohe moana of Ngāi Tai ki Tāmaki. 

105.  Unlike Mr Blair’s impression, the Ngāi Tai ki Tāmaki perspective of 

ancestral and customary rights are cloaked in Ngāi Tai ki Tāmaki 

manaakitanga responsibilities to all Māori as manuhiri insofar as 5 

manuhiri measuring Ngāi Tai ki Tāmaki manaakitanga commitment 

when making contact and engaging with Ngāi Tai ki Tāmaki to secure a 

customary permit to obtain either fish or kaimoana or both for whanau, 

hapū, iwi and Marae events. 

106.  Of further interest is that when Ngāi Tai ki Tāmaki approve the release 10 

of a customary permit, then this is done with supporting tikanga or 

protocols that serve to complete the engagement and customary actions. 

This means that all customary permit applicants must observe the 

locations of where Ngāi Tai ki Tāmaki allow for various species to be 

collected and from which site locations harvesting can occur including 15 

fishing sites. Ngāi Tai ki Tāmaki also require all applicants to advise the 

size, quality and texture or taste of ngā taonga once harvesting is 

complete. This enables Ngāi Tai ki Tāmaki to maintain a direct line of 

sight on the tāonga abundance, quality and determines how long Ngāi 

Tai ki Tāmaki allows for harvesting at various sites. This ensures these 20 

taonga are there for our future generations to continue the customary 

permit practice, but more importantly to ensure ngā taonga are readily 

available for them as well. 

107.  Ngāi Tai ki Tāmaki has first hand historical knowledge of what happens 

when rāhui is not properly observed. This could cost lives and this 25 

includes rangatira in reference to te Mahia offence at Waitawa and 

where he was killed and dismembered and parts of his body were taken 

to various parts of Tāmaki Makaurau including te Raho o Mahia - a 

karaka tree located at Maraetai, where Mahia’s testicles were hung for 

all to see and Te Arero o Mahia or where his tongue was placed in the 30 

entry of Okura estuary near Long Bay. 

108.  Ngāi Tai ki Tāmaki are unaware of what if any consequences iwi would 

suffer if Ngāti Whātua Ōrākei executed a rāhui that served to constrain 

access or passage past or through their domain. This is because, in Ngāi 
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Tai ki Tāmaki history, Ngāi Tai ki Tāmaki have never sought any 

approval from Ngāti Whātua Ōrākei to access and/or harvest taonga in 

Tikapa Moana or te Waitematā. Ngāi Tai ki Tāmaki are already 

customary permit holders to their own rohe moana, Ngāi Tai ki Tāmaki 

are not about to ask Ngāti Whātua Ōrākei if Ngāi Tai ki Tāmaki manuhiri 5 

seek to harvest taonga within the Ngāti Whātua Ōrākei rohe moana. Our 

evidence is that this belonged to Ngāi Tai ki Tāmaki before Ngāti Whātua 

Ōrākei arrival, and has remained that way after they arrived. 

109.  In recent history, our two iwi have engaged on significant tikanga matters 

without Pākehā intervention or concern. In 2000, I coordinated and 10 

supported a Taa Moko Waananga at Ōrākei Marae with whānau and 

marae members of Ngāti Whātua Ōrākei. This had not occurred at 

Ōrākei for over 120 years. This was considered because Ngāi Tai ki 

Tāmaki, at that time, had a wealth of Taa Moko tohunga who were keen 

to share this skill set with whanaunga, including Ngāti Whātua Ōrākei. 15 

110.  Today, Ngāti Whātua Ōrākei have more kai taa moko practitioners than 

Ngāi Tai ki Tāmaki and I believe the objectives of Ngāi Tai ki Tāmaki in 

this regard have been achieved and superseded. 

111.  Our two iwi also came together over an initiative Mr Blair lead in relation 

to the ‘rebuilding’ of a significant fence that was erected in the 1940s by 20 

Princess Te Puia in opposition to the papakainga at the beach being 

burnt by the Crown so as to have the Ngāti Whātua Ōrākei iwi evicted 

and repatriated on the hill overlooking the beach now commonly referred 

to as Boot Hill. Upon Mr Blair socialising this initiative among his own iwi, 

he was asked if he knew Ngāi Tai ki Tāmaki had abundant manuka and 25 

kanuka that was straight as arrows. Mr Blair was encouraged to make 

contact with Ngāi Tai ki Tāmaki to obtain this taonga resource to rebuild 

this historic fence. Mr Blair made this contact with me personally and we 

immediately supported the initiative and provided a fully loaded 10 tonne 

curtain sider of straight kanuka to support the contact and also our 30 

respective whakawhanaungatanga. 

112.  When Mr Blair was initially socialising this initiative among his own iwi, 

his proposal was to rebuild the fence with recycled pallets however what 

we know is that when Te Puia first built the fence, she obtained her 
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kanuka from Ngāi Tai ki Tāmaki, in particular her first cousin, Ngeungeu 

Zister (nee Makiwahara-Maxwell). 

113. With the koha of ika for the late Sir Hugh Kawharu’s passing, the above 

examples serve to demonstrate that certainly in recent times, Ngāi Tai ki 

Tāmaki have shown genuine commitment and support to Ngāti Whātua 5 

Ōrākei when called upon. The issue we are now facing is more an issue 

of ‘but must ask Ngāti Whātua Ōrākei’ first – that has never been the 

case for anything Ngāi Tai ki Tāmaki have needed, wanted or desired. 

The fact of the matter is, Ngāi Tai ki Tāmaki have never asked Ngāti 

Whātua Ōrākei for anything. 10 

Concluding Remarks 

114.  Based on my knowledge of the Auckland region through the teachings 

of my elders, through my own learned understanding and current 

practices, I know that Ngāi Tai ki Tāmaki have interests in the area which 

Ngāti Whātua Ōrākei claim exclusive mana whenua over in these 15 

proceedings. In fact, many of the Ngāi Tai ki Tāmaki interests are on the 

same basis as claimed by Ngāti Whātua Ōrākei, through our Te Waiōhua 

ancestry. 

115.  I do not deny the Ngāti Whātua Ōrākei interests in Tāmaki Makaurau or 

the 2006 RFR Area specifically. But I do not accept any kōrero that 20 

manufactures history or disregards our Ngāi Tai interests in those areas 

where we have been since 1840 and continue to be. We have allowed 

Ngāti Whātua Ōrākei to remain in this area but we have never lost our 

mana there, reflected in our kōrero, our site recognition, fishing rights 

and our influence within the area. 25 

EXAMINATION CONTINUES:  MR WARREN 

Q. And then if we turn to your summary just a few typos to tidy up, Mr Brown.  

Paragraph 10 of your summary, third line, “Ngāti Tai ki Tāmaki was 

missing,” if you include that in please and initial that.  And then at 

paragraph 27 I think you said Takaparawha was incorrect.  Could you 30 

please amend that and initial and then sign the summary as well, thank 

you.  And I think, Sir, the Wai 96 reference will be on the – well, we could 

get it recorded if that’s relevant. 
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THE COURT: 

Yes, I’ve got a note of it as well. 

THE COURT ADDRESSES COUNSEL (13:09:15) 

COURT ADJOURNS: 1.11 PM 

  5 
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COURT RESUMES: 2.26 PM 

CROSS-EXAMINATION:  MR WARD – NIL 

CROSS-EXAMINATION:  MR MAJUREY  

Q. Tena koe e te Rangatira. 

A. Tena koe. 5 

Q. Now before I begin, I've had a complaint from my friend Mr Hodder that 

I've been two aggressive with witnesses not giving them a fair time for 

their answer so do pull me up if I'm not giving you enough time  

Mr Brown.  There’s been some discussion on what it is that the Ngāti 

Whātua Ōrākei claim is actually about and I think you’ve seen some of 10 

the hearing on this so I want to refer to an exchange that I had with  

Mr Blair and then come back to you with a question.  So in the transcript 

at page 580, I had an exchange with Mr Blair that went as follows, and 

this is part-way through a question: “Ms Kawharu says rather Ngāti 

Whātua Ōrākei asserts its status as the hapū with exclusive mana 15 

whenua in Central Auckland do you agree with that?” Answer: “I agree 

that we assert that we are the mana whenua in Central Auckland that you 

can't have multiple mana whenua in Central Auckland, we’re up to 90 

mana whenua for this piece of land we’re sitting on right here, it’s not 

right.”  Question: “So Ms Kawharu uses the word exclusive, you didn’t, 20 

and your answer, are you differing with her or are you agreeing?”  Answer: 

“Well mana whenua is mana whenua, the absolute right to make 

decisions in your heartland.”  Question: “You don’t want to use the word 

exclusive like Ms Kawharu has?”  Answer: “Well I don’t need to, mana 

whenua does it for me.”  So what do you say to that in terms of your 25 

understanding of the claim by Ngāti Whātua Ōrākei? 

A. From that summary I would understand that, in essence both parties are 

talking about exclusive rights, using mana whenua as the underpinning 

feature as said by themselves, of course Ngāi Tai would have a different 

view around the definition of mana whenua. 30 

Q. And what does Ngāi Tai say about that?  
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A. Mana whenua for Ngāi Tai starts and ends with whakapapa.  And as 

explained by tohunga and by other experts, it’s underpinned by many 

other sub features of our whakapapa: whanaungatanga, aroha, tika, 

pono.  So for Ngāi Tai to make – if you were a similar claim, it would have 

to first appease itself that the whakapapa and the principles that we wrap 5 

around our whakapapa, are therefore, for us as our definition of mana 

whenua, hence our name Tāmaki as opposed to parts of Tāmaki.  So our 

definition is Ngāi Tai ki Tāmaki have mana whenua through their 

whakapapa to Tāmaki Makaurau in this context. 

Q. So does that mean that this court is faced with a clash of traditions of 10 
narratives of tikanga between different tribes?  

A. Yes as was Fenton’s court, was faced with arguably the same, or similar 

challenges, and so yes this court is facing if you were conflict, but 

different, different tikanga to what is mana whenua.  Because, for me 

there’s some variables that have revealed themselves, not just through 15 

this case but many other cases. 

Q. So to try and assist the court with a – if I could say herculean task of 
resolving that, what are those variables? 

A. We don’t do heartland.  So if you asked me what our heartland is I have 

got no choice but to say Tāmaki Makaurau.  If you would ask me where 20 

is my fringe, I would say Mataatua Waka in Tōrere, Te Whānau ā Apanui.  

My tohunga spoke about a contract that my uncle keeps reminding us 

about, that we have in Te Tai Tokerau with Ngāpuhi.  Those are my 

fringes.  So our heartland if I use that term, which I don’t, is Tāmaki 

Makaurau, not a paddock of it, not a part of it, but all of it and that’s based 25 

on whakapapa.  Part of mana whenua for Ngāi Tai are the origins.  This 

case is about a particular date.  We’re all about origins, I have a 

whakapapa here in this house right today that I can sit before you and 

say the year 1000, here’s my whakapapa.  Now even then I'm not 

prepared to say that’s mana whenua because it has to be backed up all 30 

of these other subprinciples that others have referred to when you talk to 

Ngāi Tai ki Tāmaki.   

Q. And what does Ngāi Tai ki Tāmaki say about lines on maps? 

A. It says that they are an ancient sea fearing people with no sense of 

boundaries encumbered by their imagination only.  We have no 35 
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boundaries, hence why I can talk about Mataatua and I can talk about Te 

Tai Tokerau and Ngāpuhi. 

Q. Thinking more about this matter of tikanga and the different traditions and 

the links, there’s been a number of views expressed during this hearing 

about the appropriateness of a court making determinations on tikanga 5 

and mana et cetera, and you may’ve herd some of those.  Again I want 

to go to the transcript and this is at page 44, I had an exchange with Mr 

Kapea, and again I'll read an extract and come back to you, so question: 

“So just to expand on that theme, if you’ve read the evidence of other 

witnesses for the iwi groups, for example Mr Blair has evidence and in his 10 

rebuttal he’s referred to a number of other witnesses, Mr Brown, Mr Taua, 

Mr Wilson, Mr Rawiri and again not asking you to accept that either is 

right or wrong but you'd be aware that there is a contest between those 

witnesses.” Answer: “Yes.”  Question: “And again you're comfortable in 

tikanga for this court to say one is right and one is wrong.”  The answer 15 

was “yes.”  What do you say to that?  

A. That’s simply not Ngāi Tai tikanga.  

Q. And why is that?  

A. Because we only do this at the marae, in terms of seeking resolution of 

challenge, tikanga at the marae, and we do that quite often in-house 20 

among ourselves, it’s only done at the marae.   

1435 

Q. In your evidence and referring for example to your summary at 

paragraph 13 you talk about the ancient relationship between the people 

between of Ngāi Tai ki Tāmaki and Tāmaki Makaurau since first contact.  25 

Do the tupuna of Ngāi Tai ki Tāmaki rest in the soil in Central Auckland? 

A. Yes.  They actually rest – I need to be clear, Ngāi Tai ki Tāmaki only really 

adopted the Christian burial practices on the mainland post-1900.  

Previous to that, our tikanga was all of our tupuna were interred into the 

riverbanks, into the foreshores of Tāmaki Makaurau.  I have an example 30 

at Te Pane o Horoiwi as recent as 11 years ago, that’s Achilles Point in 

St Heliers, where the viewing deck was upgraded and in the viewing deck 

rebuild they found four of our tupuna underneath that viewing deck, and 

so it’s consistent with our tikanga of where our tupuna are laying.  Natural 
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erosion is revealing many of them through climate change in these 

environments and I can refer to the cultural heritage inventory of people 

like NZ Historical Places Trust, the Auckland Council and the 

Christmas Tree of our tupuna from Tawhitokino down towards Ōrere to 

Te Pane o Ohoroiwi is significant.  In my last 25 years, over 100 of these 5 

tupuna I have been to when they’ve been revealed.  

Q. So if the declaration that had been sought by Ngāti Whātua Ōrākei are 

successful, what would that mean for the relationship between the people 

of Ngāi Tai ki Tāmaki and their tupuna who lie in the soil, who lie in those 

areas that you’ve mentioned? 10 

A. Hence why our origins are so important.  We can’t use our tikanga on the 

half way line or the try line.  We start at the start line.  To some degree 

we already feel compromised and in fact the record says we’re 

compromised post Mr Fenton’s interaction with my tupuna Hetaraka 

where we are marginalised into the fringes of this conversation.  It’s so 15 

much so that we’re referred to as a hāpu of another tribe that I come from 

that I categorically reject.  And now the record of 2014 and 2018 of 

Ngāi Tai ki Tāmaki with its own deed of settlement challenges that history.  

So since Fenton to 2018, we’ve been living in the margins because 

people like to abstract us when they talk to us so that we end up 20 

appeasing the decision of Fenton and others with support, including 

Ngāti Whātua and Ngāti Paoa, our Hetaraka and Ngāti were their hāpu 

and they were not.  Today is our first opportunity to correct that record.   

Q. And so to be clear in terms of that relationship between the people of 

Ngāi Tai ki Tāmaki and their tupuna does it make matters better, worse 25 

or neutral if the declarations are granted? 

A. Sorry? 

Q. Does it make matters better, worse or neutral if the declarations that are 

being sought are granted? 

A. I need to say this as respectfully as I can.  As I said earlier we’re already 30 

compromised and since 2018 we are now brought into the light and when 

we arrived here Wednesday with Tūheitia, it’s like an effort here to put us 

back into the shadows.  So if this case was successful we are definitely 

in the shadows, we are definitely marginalised again to the fringes.  And 
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if it is that the Court corrects the record about my tupuna not being of 

Ngāti Pāoa, that he is Ngāi Tai and Ngāi Tai ki Tāmaki, that is not 

sufficient enough for me.  So if the decision was a positive one for the 

applicant, my whanaungas, it could be argued well, there’s no change 

from what I’m saying.  I would say that maybe today I have to live with 5 

that, but in Ngāi Tai tikanga when it gets knocked down it gets up again.  

There’ll be another generation born at some time in the future, they will 

up-rise like we have in intervening on this case if that occurs. 

Q. In your evidence you refer to some of the claims and you added to your 

evidence today in terms of those Wai claims and you mentioned the 10 

railway land settlement. 

A. Yes. 

Q. Why did Ngāi Tai ki Tāmaki make claims for that settlement? 

A. Whakapapa, absolutely, whakapapa, ahi kā, and I’m talking about the 

origins up until the arrival of Pākēha.  We enjoyed that, so whakapapa. 15 

Q. In terms of the Treaty settlement processes and settlements, it’s been 

confirmed that in the role that you play, along with the wider Ngāi Tai ki 

Tāmaki negotiations team, that the historical settlement for the iwi has 

been achieved, correct? 

A. Correct. 20 

Q. And in that way of up close and personal you’ve devoted many years of 

your life to that on behalf of the tribe.  So, discussions that have been had 

in relation to the overlapping claims experience, what was your 

experience of the overlapping claims, policy and practice during your time 

in the negotiations then? 25 

A. So we could see, like many others, the policy and practice locally but also 

nationally.  In our tikanga we don’t rely on the Crown for talking to our 

cousins because when we’ve relied on them in the past it’s failed us 

miserably.  The record will show that Ngāi Tai actively engaged with 

everybody, including the applicant, about the Ngāi Tai settlement.  And I 30 

mean everybody, including Ngāpuhi, including Marutūāhu, Waiohua, 

Ngāti Whātua; both the rūnanga Kaipara and Ōrakei, ‘cos that’s what I 

understood the iwi authorities to be engaged in relation to the 

Tāmaki Makaurau settlement.  We even engaged with folk like Ngati Wai 
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up in Whangārei around their issues to the Tāmaki Makaurau settlement, 

I understand we were the first to do that.  So that’s what the record will 

show, that we actively at all times when we need to be talking to our 

whanaunga, our whakapapa entitles us confidently to engage with them 

and talk the matters through. 5 

Q. And having mentioned, what was the experience that Ngāi Tai ki Tāmaki 

had with Ngāti Whātua Ōrākei with their engagement prior to their 

iwi-specific settlement? 

1445 

A. The record shows that they didn’t engage with Ngāi Tai ki Tāmaki.  The 10 

record would also show that at the time Ngāti Whātua were finalizing their 

settlement pre-2006, there were conversations with Ngāti Whātua Ōrākei 

and if you were a previous Ngāi Tai authority known as the tribal trust, 

who at that time, and I’m talking about the period of 2000 to 2008, we’re 

actually under the High Court supervision.  So it could be that in the 15 

defence of Ngāti Whātua, that those exchanges could have been short of 

what was intended, whether the Crown policy.  But the reality is that the 

previous leadership of Ngāi Tai ki Tāmaki did not have the mandate, at 

least accorded by the Crown policy, to be talking to anybody.  That was 

only achieved in August 2009, of which I am the chief negotiator.  I had 20 

no contact by Ngāti Whātua Ōrākei, to me or to Ngāi Tai, our office or any 

other negotiators.  I recall the day we came to Government House across 

the road here, Old Government House at the University, where all 13 iwi 

were there.  I also remember that day well because I then realised that 

one iwi was there to sign their AIP, which was really fine but then I 25 

thought: “well why didn’t you come and talk to us, cuz, about that?”  I also 

recall not long after that occasion that Ngāti Whātua celebrated their 

settlement on the top of Maungakiekie, and I’m talking weeks from this 

Government House exchange.  So unfortunately, for whatever reasons, 

my evidence will say categorically there was no exchange from Ngāti 30 

Whātua to Ngāi Tai ki Tāmaki about their settlement.  Consequently, they 

were quite interested in the substance of our settlement post our AIP, 

from which we actively engaged with them about. 
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Q. There’s been discussion in this case in relation to Ngāti Whātua Ōrākei 

and the redress that they obtained on the North Shore. 

A. Mmm. 

Q. Mention was made of heartlands and the like.  What’s the Ngāi Tai ki 

Tāmaki view of that redress? 5 

A. If I look at the RFR claim that’s before the Court today, if tikanga is the 

core essence of our claims and you’re hearing the Ngāi Tai perspective 

of that can only be done with whakapapa, it begs the question as to why 

it is there was any redress offered to Ngāti Whātua Ōrākei at Te Raki Pae, 

or Hau Kapua, Devonport, because it’s very much outside this area.  I 10 

have – I had – an issue with that.  We conveyed this to the 

Crown negotiator, verbatim.  “It’s only business, James.”  Kei hea 

te tikanga.  Kei hea.  Where’s that gone?  Verbatim, Mr Michael Dreaver: 

“it’s just business, James.  You haven’t got the balance sheet, it’s 

millions.”  I was more worried about the wairua and the mauri underneath 15 

the land, I don’t care about what’s above it.  Koe nā. 

Q. You refer to the different settlements and redress arrangements that 

Ngāi Tai ki Tāmaki’s involved with, the Ngāi Tai ki Tāmaki deed of 

settlement and the collective redress for Ngā Mana o Tāmaki Makaurau 

and Pare Hauraki.  And at paragraph 22 of your summary you refer to the 20 

unfinished or the “unsettled claims” in relation to the Waitematā.  Again, 

in terms of the declarations that have been sought, if they are successful, 

what would that mean for unfinished or unsettled claims of Ngāi Tai ki 

Tāmaki? 

A. Well what I’d know is that I have a letter from the Crown that suggests to 25 

me they’re not engaging with any of us on harbours until 2045.  It’s a 

signed letter by the Crown.  If this case is successful, maumau tāima, 

because we straight away are marginalised before that conversation 

begins.  So the consequences on us if this application is approved are 

significant.  I would suggest they could almost be irreparable in regards 30 

to the relationship that we think we have with our whanaungas Ngāti 

Whātua Ōrākei.   

1450 
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Q. You mention a number of place names in Tāmaki Makaurau and the 

long-standing centuries old relationship with them from Ngāi Tai ki 

Tāmaki and one of those that you mentioned is Pukekawa.  I’m not sure 

if you saw it but in the reply statement of Mr Blair he made comment on 

that in relation to the relationships of Marutūāhu with Pukekawa and he 5 

made a comment, my paraphrase, no one would have lived there 

because of sour waters et cetera.  What do you say to that? 

A. Well first off, Mr Blair’s entitled to his opinion, but I beg to differ.  I would 

say that the issues of ahi kā when whānau are moved, for whatever 

reasons, suggest there’s some vacancy and clearly from the evidence 10 

before the Court the ongoing threats that I’m hearing about from Ngāpuhi 

which actually weren't on Ngāi Tai are quite interesting to us because 

Ngāpuhi were never coming to see Ngāi Tai about any raru.  It is the main 

reason why Ngāi Tai or at least Ngāti Te Rau never left Tāmaki  

Makaurau was because Ngāi Tai enjoyed Ngāpuhi’s tautoko.  I would 15 

suggest that while folk were away from Tāmaki Makaurau, regardless of 

the reasons, that Ngāi Tai enjoyed quite a very available rohe that was 

always theirs.  So I beg to differ.  In fact I will suggest our people would 

have camped there quite often in terms of our seasonal gathering of 

different kaho.   20 

Q. You’ve included in the whakapapa that you belong to in your evidence 

reference to Ngāti Pāoa, correct? 

A. Yes. 

Q. And you’re obviously aware of what was said on behalf of the Ngāti Pāoa 

Iwi Trust in relation to the place of Ngai Kai ti Tāmaki in Central Auckland.  25 

What do you say to that? 

A. I say they’re neither students or teachers of the Ngāi Tai whakapapa or 

it’s rohe, rohe moana, as I’m not a student or a teacher of Ngāti Paoa’s 

either.  I have no choice but to categorically reject their statements and I 

can do so quite confidently using my whakapapa to do so.  So I do refute 30 

their submissions before this Court. 
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THE COURT ADDRESSES MS HOUIA-ASHWELL – VISIBILITY (14:53:33) 

CROSS-EXAMINATION:  MS HOUIA-ASHWELL 

Q. Tēnā koe, Mr Brown. 

A. Kia ora. 

Q. Tēnā koe Mr Brown, e mihi kau atu ana ki a koe mō tēnei kōrero taunaki.  5 

Ko Ms Houia-Ashwell tōku ingoa.  He rōia ahau mō Te Ākitai Waiohua. 

A. Tēnā koe. 

Q. So I’ve just got a few questions for you Mr Brown.  Before I start though 

can I just check you have your statement of evidence dated 13 June 2020 

in front of you? 10 

WITNESS REFERRED TO STATEMENT OF EVIDENCE  

A. What was the date?  I have 13 October. 

Q. If I can just that. 

A. 13 October 2020.   

Q. You’re right. 15 

A. Kia ora. 

Q. Thank you, Mr Brown, kia ora.  So if I can take you to paragraph 30 

please? 

A. Āe. 

1455 20 

Q. And so at the start it says: “The groups within the Tāmaki isthmus get 

their rights through Te Waiohua,” and I understand paragraphs 40 to 45 

discuss Ngāi Tai’s connections to the maunga, Maungawhau, 

Maungakiekie and I think it’s Puketapāpa.  Does Ngāi Tai recognise that 

Te Ākitai also derive their mana to those same areas on that same basis? 25 

A. Yes we do. 

Q. Now turning to page 36, you discuss how the site that Auckland 

High Court is on is actually a Ngāi Tai ki Tāmaki pā, is that correct? 

A. Correct. 

Q. Do you consider it to be an ancestral site? 30 

A. Yes we do. 

Q. And does Ngāi Tai ki Tāmaki have mana in the site? 

A. Yes, insofar as when I talk about whakapapa origins, absolutely. 
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Q. Would that extend to mana whenua? 

A. If I could give you an example possibly rather than a short yes, ‘cos the 

answer is if a kōiwi is located anywhere in this RFR area, and if I say the 

kōiwi date is 700 years old, absolutely we’ve got the mana to that whenua. 

Q. And that would include the site that the Auckland High Court is on? 5 

A. Correct. 

Q. Does it impact at all, Ngāi Tai’s mana in that area, because I understand 

that it was a Ngāti Whātua Ōrākei tūpuna that sold that land to the Crown, 

does that impact Ngāi Tai ki Tāmaki mana in that site at all?  

A. Well yes but it’s not in isolation, there were earlier impacts, I mean the 10 

sale of the land is a Pākehā engagement and construct and outcome, but 

previous to that, many other skirmishes I think is the word, in our tikanga 

we prefer rather than this word raupatu, that also – contributed towards, 

if you were, a diminishing presence.   

Q. Right, and can you give an example of the exercise of Ngāi Tai mana on 15 

that site?   The Auckland High Court site.  Ranging back from when your 

tūpuna were on the site to now.  

A. Yes so skirmishes are important to Ngāi Tai and Ngāti Tai, because I'm 

not talking about skirmishes with our Whanaungas Ngāti Whātua or 

Marutūāhu-tuahu, I'm actually talking about Ngāti Tai, Ngāi Tai skirmishes 20 

among themselves, so, one of our – incidents I guess that occurred which 

actually led to the sale was a relationship we enjoyed with Āpihai Te 

Kawau, he was a great man, he was a great man, he was a humble man, 

he was a Rangatira.  He treated our people very well as we treated him.  

Unfortunately, he had whanaungas that were not so humble, and not so 25 

considerate, that equalled to sale of the land, I'm talking about Paora 

Tūhaere, whereby our relationship with Āpihai was compromised 

because in the corridors in the back were other conversations going on 

that led to the sale, that Āpihai gets accused of that we refer to, because 

Āpihai never treated us like that, we were welcomed to be on our Pā, we 30 

weren't so much welcomed to live there maybe, but we were never ever 

denied our access.  Today, unless they push this building over and rebuild 

it, I can't talk to you about the mauri or the wairua that still exists for Ngāi 
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Tai, Ngāti Tai, underneath this building, because it’s still there and we are 

still the kaitiaki of that taonga.   

1500 

Q. Thank you Mr Brown.  I just have one more question.  At paragraph 38 of 

your evidence you talk about the Waitangi Tribunal in the Railways report 5 

finding that Ngāi Tai ki Tāmaki had interests within Tāmaki Makaurau and 

that also includes the CBD.  Does Ngāi Tai acknowledge that Waiohua, 

Te Ākitai Waiohua also have interests in that area and that the tribunal 

also found that?  

A. Absolutely.  However, the record in context refers to three tribes, Ngāti 10 

Whātua Ōrākei, Ngāti Paoa and Ngāi Tai ki Tāmaki, insofar as the CBD 

railway lands, because those were the three parties that were debating, 

quite transparently, their interests to that whenua.  The tribunal found it 

that way insofar as recognising those three debates that became, if you 

were, the record of interests that still exists today.  But going back to your 15 

question, my tikanga of the people of Ngāi Tai ki Tāmaki, tika Te 

Waiohua.  Unfortunately you’ve only got a mandate to negotiate your own 

iwi, and not the confederation of all the… 

CROSS-EXAMINATION:   MR GRAHAM 

Q. Tēnā koe Mr Brown. 20 

A. Tēnā koe. 

Q. So I understand it you are the chair of the Ngāi Tai ki Tāmaki Trust is that 

right? 

A. Yes correct.  

Q. If my research serves me, you have been the chair for around 12 years 25 

now, does that sound right? 

A. Correct. 

Q. And I understand that you would've observed all of the evidence given on 

behalf of Ngāi Tai ki Tāmaki and the court this week is that right? 

A. Yes.  30 

Q. I take it that you are very  familiar with the position that Ngāi Tai ki Tāmaki 

is taking in this litigations is that right? 

A. Yes.  
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Q. In terms of who gives the instructions to Ngāi Tai ki Tāmaki’s lawyers, is 

that you? 

A. I'm the chair but it’s the post-settlement governance entity but, yes, it’s 

me.  

Q. Thank you.  I’d like to just go to a document, 344.28819.  You may have 5 

seen this put to Mr McBirnie earlier today, it’s a report by  

Dr O’Malley and I just want to ask if you’ve seen this before? 

A. No. 

Q. you’ve not seen this before? 

A. Well, sorry from a distance I know it’s here but I haven't engaged with it. 10 

Q. Okay.  This document was nominated by all three opposing iwi for the 

common bundle were you aware of that? 

A. Yes I was. 

Q. In terms of which of the three opposing iwi it came from, do you know 

which? 15 

A. In terms of who it came from, in iwi? 

Q. Yes – 

A. No, all I know is that I was contacted by our legal counsel about it.   

Q. So I’d be say to say the document wasn’t procured by you, would that be 

right? 20 

A. No, well yes sorry, that's correct. 

Q. Do you know who did procure the document? 

A. No. 

Q. Thank you.  And could we go to another document please, document 

301.00049.  And I think you will have seen this also in the evidence of Mr 25 

McBirnie, this is the extract from the claims overview report.  So are you 

familiar with this document that we’re looking at on the screen? 

A. The area of interest maps?  

Q. Sorry if you could go to page 3 of the document please? 

A. Sorry what was your question again? 30 

Q. So this is a document produced by Mr McBirnie. 

A. Yes. 

Q. It is an extract from a larger document that claims overview report of some 

700 pages. 
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A. Yes. 

Q. Are you aware of that? 

A. Yes I am. 

Q. Thank you and you would've heard Mr Hodder ask Mr McBirnie about this 

document yesterday and today? 5 

A. Yes, yes. 

Q. Thank you.  You may have heard as well that there was a request for 

access to the full document, the full 700 page document. 

A. Yes. 

Q. You aware of that? 10 

A. Yes. 

Q. Was it you who gave the instruction not to release the report to Ngāti 

Whātua Ōrākei? 

A. In context it was me that gave the instruction to the researchers not to 

release it anywhere, anytime and that instruction still continues today, it’s 15 

been partly breached here. 

Q. And I don’t want you to go into any legal advice that you may have 

received on this but why did you decline to release the document? 

A. Okay so that’s about tikanga, Ngāi Tai tikanga. 

Q. Thank you. 20 

A. First of all, there is some editing required, minor spelling errors, macros 

missing from Māori kupu, there are tikanga wrapped around access 

insofar as, for why, who, well the first access must be the owner called 

the iwi, the 700 plus page document requires to be digitised so the iwi can 

have access to it, once the editing is completed, the digitisation part of 25 

this is not weeks or months sir, it’s years, we’ve been trying to digitise this 

since we started.  If you were to ask me would it be ready this year, the 

answer is no, is it ready next year?  I don’t know, but until it’s ready it’s 

confidential. 

Q. Okay.  Mr McBirnie gave evidence about a selection process that took 30 

the 700 pages, took extracts from that and reduced it down to some 200 

pages, so you're aware of that process? 

A. Yes I am and it's not one I support. 
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Q. Okay well my next question was did you have any involvement in that 

process? 

A. Well as much as trying to refute the Crown’s perspective on the matter, 

absolutely.  

Q. Just to be clear I'm talking about the process of producing the 200 page 5 

document we have. 

A. Yes I was. 

Q. You were involved in it. 

A. Yes. 

Q. Was anyone else involved in that selection process? 10 

A. There’s a reporting line, transparency, because it’s a Pākehā, best thing 

to do – it’s just our tikanga, so our boards are informed of our process 

and invited to contribute towards its tikanga, that equals how we’re gonna 

– and how much we’re gonna talk about given it’s supposed to be 

confidential some of it. 15 

Q. So would I be right in saying in terms of reducing the 700 pages to this, 

it’s largely people from Ngāi Tai ki Tāmaki who undertook that work? 

A. Correct. 

Q. Thank you.  I don’t think you mention it in your evidence but just to confirm 

that Ngāi Tai ki Tāmaki is part of the Hauraki Collective is that right? 20 

A. that's correct.  

Q. There has been some evidence in this case about the use of Pepeha, and 

I reviewed the Ngāi Tai ki Tāmaki website and saw that there was a 

Pepeha on that page, and am I right that in a Ngāi Tai ki Tāmaki Pepeha 

it would be usual to refer to Wairoa as the awa? 25 

A. Yes. 

Q. And Umupuia as the marae?  

A. Yes. 

Q. Maraetai as the Moana? 

A. Yes. 30 

Q. And Kohukohunui as the maunga? 

A. Yes. 

Q. And that’s I think in the eastern Hunua Ranges  

1510 
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1510  

Q. And that's I think in the eastern Hunua ranges, is that approximately? 

A. If I could explain it to you like this.  The Kohukohunui te maunga’s the 

tallest mountain in Auckland.  It casts a shadow across the whole of 

Auckland.  The Wairoa River, albeit located where you’re suggesting, is 5 

rich with hundreds of tupuna still lying in the riverbanks.  The sea Maraetai 

isn’t the Maraetai in the geographic sense that you’re thinking.  Marae or 

tai as my tohunga spoke about yesterday.  Te Marae-o-tai ko te moana 

ngungu.  So I’m saying there, it ain’t Maraetai.  Marae-o-tai is the whole 

of the harbour ‘cos that’s its marae.  So I hope that makes sense around 10 

that.  It also includes right out here.   

Q. There has been some reference already, and you refer to it in your brief 

of evidence at paragraph 38, so we might just bring that up, to the 

Waitangi Tribunal railways reports, so you remember referring to that and 

being asked questions about it so far? 15 

A. Yes. 

Q. So you do refer to a document there, we haven't seen it yet, so we might 

go to it.  It’s document 306.03726.  So we bring this up and I’m going to 

focus on the middle paragraph.  So you’ve seen this before?  I gather you 

must have since you refer to it in your evidence? 20 

A. Yeah it’s been some time but yes. 

Q. So the subject is that this is a report on Auckland railway lands, that’s 

correct? 

A. Correct. 

Q. And the middle paragraph is probably the one you were referring to where 25 

it says: “The Tribunal is satisfied that Ngāti Whātua, Ngāti Paoa, Ngai Tai 

and Waiohua have interests in the area and so on.”  Is that the paragraph 

that you were referring to? 

A. Yes. 

Q. So could we agree perhaps that in the scheme of Waitangi Tribunal 30 

reports this is on the briefer side? 

A. Correct. 

Q. And could you also agree with me that it doesn’t actually mention the 

Auckland CBD in this report? 
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A. That’s correct. 

Q. Now just returning to your brief of evidence at paragraph 34, if we just 

start on – that’s right, down there, and you’ve put there a discussion of 

ancestral interests of Ngāi Tai ki Tāmaki and including there are 

Pukekawa and Hotoriu that I think you’ve already discussed with some of 5 

my learned friends.  So you remember that part of your evidence? 

A. Yes. 

Q. And I think this has already been clarified but just to confirm, when you 

say that these are ancestral interests, you are stating that those interests 

come through Te Waiohua, is that right? 10 

A. No they come through Ngai Tai.  We happen to be part of the Waiohua 

confederation.  We’re not reliant on Waiohua of Ngāti Tai or Ngai Tai’s 

whakapapa because they were there before Waiohua.  

Q. Well if we just go up to paragraph 30 of your evidence.  And in the first 

sentence there you have said: “The groups within the Tāmaki interests 15 

get their rights through Te Waiohua.” 

A. Yes. 

Q. So are you changing that evidence? 

A. No, no, no.  This is in context to what you asked me, right?  This is 

relatively to this conversation of this case.  The earlier question you asked 20 

me is a bit different to what I’m stating here.   

Q. I take it you are familiar, probably very familiar with the Ngāi Tai ki Tāmaki 

deed of settlement – 

A. Yes. 

Q. – of 7 November 2015? 25 

A. Yes. 

Q. In fact I think your signature is the first that appears in the document for 

Ngāi Tai ki Tāmaki.  If we could look at that document please?  It is 

document 323.14608.  So that is the cover page of the deed and within it 

if we go to page 14617.  And if we blow up the section starting: “Te 30 

Takiwā.”  So you probably are familiar with this part of the deed. 

A. Yes. 

1515 



2911 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

Q. In terms of the meaning of Te Takiwā, if I equate that to area or territory, 

would that be about right? 

A. Correct. 

Q. And in terms of the paragraphs that follow, I expect what is recorded here 

is the outcome of a negotiated process with the Crown.  Would that be 5 

right? 

A. The following? 

Q. The paragraphs under “Te Takiwa”. 

A. Sorry, can you re-ask that question? 

Q. I am just trying to see if there are any parallels with Ngāti Whātua’s own 10 

experience that in terms of the historical account, that’s a negotiation 

process with the Crown. 

A. Yes.  Yes, absolutely. 

Q. And the same was true for Ngāi Tai ki Tāmaki? 

A. Yes.  Correct. 15 

Q. So in terms of what is recorded here, would it be right that it might not 

record all of your interests but would tend to record the major ones that 

you could agree with the Crown? 

A. Correct. 

Q. And in that first clause there, 1.13, that sets out Ngāi Tai’s territorial 20 

interests in about or by the 18th century.  Does that look right?  Take time 

to read it if you need to refresh your memory. 

A. Yeah.  I guess what it doesn’t do is – pre-18th century, what those 

interests were, right? 

Q. Right. 25 

A. So, yep. 

Q. And if we move down to 1.15, it now sets out what you were able to 

negotiate with the Crown anyway in terms of your interests on the Isthmus 

west of the Tāmaki river, and it sets out a number of places there, doesn’t 

it? 30 

A. Yes it does. 

Q. So in terms of your understanding of the, what Ngāti Whātua describes 

as the 2006 RFR area, on my reading of that paragraph I see only 

Maungawhau within the 2006 RFR area, do you see it anywhere else – 
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A. Yes I do – no, I agree.  

Q. You agree. 

A. Yep. 

Q. Thank you.  And just, so in terms of what made them the – the cut as it 

were, Pukekawa and Horotiu are not recorded there as interests are they? 5 

A. Well that’s not to say we didn’t register them. 

Q. No I understand that – and so, but they were not accepted by the Crown 

for the purposes of this account is that right? 

OBJECTION:  MR WARREN (15:17:59) 

CROSS-EXAMINATION CONTINUES:  MR GRAHAM 10 

Q. And just to confirm in terms of Maungawhau, you would agree with me 

that that is one of the maunga that has been returned to iwi through the 

Tāmaki Collective process? 

A. Correct as is Maungakiekie and others within the RFR area. 

Q. Thank you.  If we return to your brief of evidence, please, and go to 15 

paragraph 71, and you have a section here which speaks about the 

relationships of Ngāi Tai ki Tāmaki and your areas of influence in 

engagement don’t you. 

A. Yes. 

Q. And you comment starting around this section and, I think it’d be fair to 20 

say with some pride about Ngāi Tai ki Tāmaki’s contributions in Tāmaki 

would you accept that?  

A. Pride? 

Q. Well you  comment about Ngāi Tai ki Tāmaki’s contributions in Tāmaki in 

this section of your evidence don’t you? 25 

A. Yeah but it’s not pride.  It’s just a contribution of fact. 

Q. Okay, if we move to paragraph 85 please.  And in this section you 

comment on – at paragraph 85, you just start a section about 

conservation matters, that's right isn't it? 

1520 30 

A. Correct. 
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Q. And I think you mention conservation on Motutapu in this section as well 

don’t you? 

A. I believe so yes, I can't see in front of me but yes.   

Q. Thank you.  One thing that struck me as an omission from this section of 

your evidence was Ngāi Tai ki Tāmaki’s victory in the supreme court 5 

against the Minister of Conservation.  Presumably that is a case you are 

familiar with? 

A. Very familiar. 

Q. And presumably the outcome of the case might be one that you are very 

proud of?  10 

A. I don’t think it’s a pride, we have a saying mahia te mahi, there’s work to 

be done. 

Q. Okay.   Well would you accept that that was something of a landmark 

moment for Ngāi Tai ki Tāmaki, a victory in supreme court? 

A. I understand it to be a landmark moment, I get weekly invites to travel the 15 

country to talk to the country about it. 

Q. Well I think you were reported in 2018 when the decision came out as 

saying that this was a big win for Ngāi Tai ki Tāmaki, does that sound like 

something you would've said at the time? 

A. Yeah probably the euphoria of that moment. 20 

Q. I understand.  And, see if you remember being quoted in the media as 

saying that you were excited about the precedent the case set for due 

consideration of tangata whenua rights and interests, does that sound like 

something you might’ve said at the time? 

A. Oh absolutely, I mean in context the decision and the case, although led 25 

by us and taken by us, the decision isn't for Ngāi Tai ki Tāmaki, it’s for 

every iwi and every DoC office in this country.  

Q. And – 

A. That includes Ngāti Whātua Ōrākei. 

Q. So the high court decision came out in about 2017, the first round of that 30 

saga. 

A. Yes. 

Q. You remember that? 

A. Very much so.  
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Q. And when that decision came out, is it one that you’re familiar with, have 

you read it? 

A. Yes. 

Q. And of course the first round didn’t go so well in the High Court, I 

understand you didn’t succeed at first instance? 5 

A. I beg to differ, beg to differ.  I look at that decision as a draw, (1) I’m only, 

I don’t know of any other one, it’s like we scored a try under the post but 

the TMO intervened, said we couldn’t take the kick to win the game.  The 

decision said nobody won, in all sincerity, sir. 

Q. No, I understand that position.  And in the judgment Fogarty J in the High 10 

Court recorded that the Ngāi Tai ki Tāmaki claim was for rangatiratanga 

over Rangitoto.  Do you remember that being the claim that was made in 

that Court? 

A. Peratu and Motutapu a Taiki, so aroha mai, the real name of Rangitoto is 

Peratu. 15 

Q. But in terms of the claim – 

A. Yes. 

Q. – the Judge had that right? 

A. Yes. 

Q. And in terms of rangatiratanga, again if you could help me with my 20 

understanding of that.  I take that to mean “chiefly or authority in 

dominion”, would you agree with that broadly as a translation? 

A. Well that’s one translation, in this context this is really about the origins, 

our whakapapa and protected it. 

Q. In terms of Rangatiratanga and its status as a matter of tikanga would you 25 

say that it is something that is more fundamental than mana whenua? 

A. Sorry, can you re-ask. 

Q. Sure.  Would you say that rangatiratanga is more fundamental than mana 

whenua, is more important than mana whenua? 

A. I wish you asked my tohunga that question.  My view is they go hand in 30 

hand. 

Q. There’s another comment in the High Court judgment which says that for 

Ngāi Tai ki Tāmaki it was argued that the other iwi and hapū of the Tāmaki 
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Collective all defer to Ngāi Tai ki Tāmaki as having rangatiratanga over 

the motu, do you recall from the High Court judgment? 

A. Yes. 

Q. And you recall that being what was argued for Ngāi Tai ki Tāmaki in that 

case? 5 

A. Yes. 

Q. And so after the, we’ll call it a draw in the High Court, the matter went to 

the Court of Appeal and – 

A. We got a good hiding, just in case you want to know. 

Q. I guess that one wasn’t such a draw. 10 

A. Oh no, it was a thrashing. 

1525 

Q. And in the Court of Appeal judgment – well, have you read the Court of 

Appeal judgment as well? 

A. Not recently but I’m familiar with it. 15 

Q. And the judgment was from the President of the Court of Appeal and he 

recorded that: “it is plain that Ngāi Tai’s people are tangata whenua of the 

motu.  Nor is there any doubt that iwi holds mana whenua over the motu.”  

And you’d agree with him on that, I expect? 

A. Yes. 20 

Q. And he goes on to say that: “Ngāi Tai’s argument here though goes 

further and asserts rangatiratanga over the motu.” 

A. Yes. 

Q. So he had that right as well? 

A. Yes. 25 

Q. The Court of Appeal also recorded that Ngāti Pāoa conceded that 

Ngāi Tai has “primary customary rights” in respect of the motu.  Do you 

remember that? 

A. Yes. 

Q. And presumably you don’t disagree with the support that Ngāti Pāoa 30 

offered in that way? 

A. Well, partly I do.  I mean it’s a level of support but it ain’t the full support, 

insofar as there’s no whakapapa or claim by Ngāti Pāoa against either us 
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or any other iwi, or the Crown.  So the level of interest that they have is 

still yet to be discovered. 

Q. So, you were grateful for the support but think they could have gone 

further, is that right? 

A. Correct. 5 

Q. And to round it out, and this time more happily for Ngāi Tai ki Tāmaki, in 

the Supreme Court you won, correct? 

A. New Zealand won. 

Q. And in the Supreme Court – have you read the Supreme Court judgment? 

A. Not lately but yes. 10 

Q. And there is a reference to you in the Supreme Court judgment, do you 

recall that? 

A. Those are the things I avoid, so I don’t recall it. 

Q. Well I might force you to relive it briefly. 

A. Okay. 15 

Q. But the Supreme Court judgment, O’Regan J records that you gave 

evidence to the fact that the Ngāi Tai Trust, the iwi and its negotiators are 

very clear that, despite the collective nature of the redress provided under 

the Collective Redress Act, it is Ngāi Tai ki Tāmaki and not the Tāmaki 

Collective that has mana whenua and customary interests on the motu, 20 

that’s quite a – 

A. Correct. 

Q. You agree with that? 

A. Absolutely. 

Q. Now that – 25 

A. Could I just give you an example.  So the collective enjoyed redress at 

Motutapu, for example, for 30 days.  Then they gave the title back to the 

country and it only left Ngāi Tai ki Tāmaki there with a little bit of land 

exclusively to themselves, it ain’t giving it back to the country ever again.  

So who does that after 160 years, where they’re given something that 30 

they’ve been fighting for all this time, and 30 days later they give it back?  

Who does that?  Kei he te tikanga?  Where’s the tikanga?  I understand 

the whole thing was about the great Ngāi Tahu people and their beautiful 

gift of Aoraki back to the country as the precursor to these things, yet tā 
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Tipene just told me last month in Awarua Marae, Bluff, that Ngāi Tahu 

have not given back Aoraki to the country.  So I think we’re a little bit 

sucker punch for the ones that thought they’d give it back, ‘cos we didn’t. 

Q. Thank you for that.  Just finishing off this line about the experience you’ve 

had through the courts at all levels, was there a reason you didn’t refer to 5 

that in your evidence for this Court? 

A. Oh well, look, partly gonna talk too much about it, there’s no real 

deliberate – I’ll happily talk to the Court all day about this, but I don’t 

understand it, with all sincerity, to be a significant part of what’s facing the 

Court today.  So for that, sir, I won’t tender you an apology.  That’s my 10 

reason. 

Q. Thank you, Mr Brown, thank you. 

A. Kia ora.  

CROSS-EXAMINATION:  MS HAURAKI 

Q. Tēnā koe te rangatira. 15 

A. Kia ora. 

Q. Ko Ms Hauraki tōku ingoa he rōia ahau mō te Ngāti Pāoa Iwi  

Trust. 

A. Tēnā koe. 

1530 20 

Q. I don’t really have any questions for you, but I realise I put something to 

Mr McBurney which I think in fairness I should actually put to you and that 

was just around – I think in an exchange I had with him around a 

paragraph over your claims report where he talked about Ngāti Pāoa and 

Ngāi Tai effectively sharing land interests across the wider Tāmaki region.  25 

And in the exchange I had with him he commented that they’re virtually 

indistinguishable, but in some of the answers that you gave to my friend, 

Mr Graham, it sort of made me think that that perhaps isn’t your view, so 

I just wanted to ask that of you.  Would you say that there are areas where 

Ngāi Tai and Ngāti Pāoa have distinct interests? 30 

A. Together or side by side? 

Q. Yes, together, side by side, maybe totally separate.  I’m just interested in 

your views on that. 
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A. Yes, so all of them; together, side by side, far apart, we share many, many 

things with Ngāti Pāoa. 

Q. Do you share everything with Ngāti Pāoa? 

A. No. 

Q. Thank you, those are all my questions. 5 

A. Tēnā koe. 

RE-EXAMINATION:  MR WARREN 

Q. Tēnā koe Mr Brown, just a few questions of re-examination.  I was one of 

your lawyers in the Supreme Court, correct? 

A. Lucky for you. 10 

Q. Document 326, sorry I’ll get the core document, it’s 32.61675 please, you 

were asked some questions about the Ngāi Tai Deed of Settlement and 

your takiwā, do you recall those? 

A. Yes. 

Q. If we could go to 16788 please, does that map look familiar, Mr Brown? 15 

WITNESS REFERRED TO MAP 

A. Yes it does. 

Q. What does that map depict? 

A. Well I’ve heard kōrero about heartland, koinā, Ngāi Tai heartland.  So this 

depicts the area of interest map that the Crown agreed with after many, 20 

many debates.  It’s also a map that I presented with the other negotiation 

members of the team to a number of other hapū/iwi for debate, and I don’t 

understand it at any point to have been challenged.  Sorry, I need to 

apologise.  It was challenged down on the southern boundary, if you were, 

by Marutūāhu around a particular point, so it’s actually a bit north of where 25 

Ngāi Tai would prefer it.  But in that exchange it’s an example of the 

Marutūāhu perspective was different and so the southern, if you were, 

part of the map in the Ngāi Tai lens, a bit of a compromise, because we 

suggest it goes a bit further south than where  

it is. 30 

Q. You were asked questions by my learned friend Mr Majurey and my 

learned friend for Ngāti Whātua Ōrākei about the railway lands report and 

the subsequent claims.  In answer to a question fro Mr Majurey, you said 
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it was about whakapapa, but what happened that led to the filing of both 

the Waitangi Tribunal and the High Court claim, do you recall that? 

A. Over the central railway? 

Q. Correct. 

A. So that goes back to earlier, when I was talking about Fenton’s judgment, 5 

Ngāi Tai being marginalized on the record as a hapū of Ngāti Pāoa, so 

the starting point for Ngāi Tai was trying to sever itself from that hideous 

outcome.  That in itself was a decade just to be recognised as Ngāi Tai 

in the document and not a hapū of Ngāti Pāoa.  And then even post the 

report, it persisted, and I can recall – in my statement of evidence I talk 10 

about my upbringing of Ngeungeu.  She died in 1997; she was 103.  She 

carried hundreds of years of oral history and she shared some with a 

number of us.  She never gave any one of us all.  She was quite engaged 

with – and I’ve spoken earlier about how great Āpihai Te Kawau  was.  

Well, Ngāti Whātua’s had many great people and some of them were 15 

involved in this conversation.  Tahu Kāwharu –  

Q. Sorry, what was the conversation about at this time? 

A. Well it was initially about divorcing ourselves from this thing that we were 

a hapū of somebody else that we weren’t.  So I can rely on my 

observations of Tahu Kāwharu and Hariata Gordon, with Ngeungeu, 20 

saying that they were – we were our own iwi.  But after this document 

came out, they both went to the left-hand side, because it wasn’t just 

about the central railway lands.  There’s a big farm on Waiheke that was 

traded around Ngāti Pāoa’s interest of the railway lands.  And that was 

traded for Ngāi Tai, apparently, as a hapū of Ngāti Pāoa. 25 

Q. Just pause there.  Who was Hariata Iwi? 

A. Hariata Gordon was the māngai of Ngāti Pāoa.  I don’t want to disrespect 

her because she was one of many mentors that I enjoyed, the pono, tika.  

She continued to perpetuate Fenton’s kōrero marginalising Ngāi Tai, with 

Tahu Kāwharu, as a hapū of Ngāti Pāoa, and then Ngāi Tai’s interests in 30 

CBD will be captured like Ngāti Pāoa’s out at Waiheke on this farm.  Well 

it didn’t; it’s only Ngāti Pāoa’s.  So we got nothing.  We still have nothing.  

And Aunty Ngeungeu and her age, she was in her 80s back then.  When 

it ended she was in her 90s.  And so she was very loving and welcoming 
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as a manaakitanga to her cousins, Tahu, Hariata.  Well actually, Hariata 

was her niece; Tahu would be her nephew.  But she was still humble, and 

this is the consequence when you’re too humble.  Because a number of 

us young ones were trying to tell her: “wake up, Aunty.  Wake up.”  And 

she didn’t wake up.  We got cut into the shadows even further. 5 

Q. My final question relates to this term rangatiratanga, which was put to you 

in the context of the claim against the Department of Conservation, and I 

think there was a discussion about deferring to Ngāi Tai at Motutapu, 

et cetera.  What do you understand that to mean, “deferring to Ngāi Tai” 

at Motutapu?”  How does that manifest? 10 

A. So a DOC concession comes out; it goes to 19, I believe, whereas the 

Crown only treat it with 13 but somehow Council got 19.  Everybody gets 

it.  So I’m referring to, as the record shows, a number who defer their, if 

you were, interests to Ngāi Tai ki Tāmaki about processing those types 

of applications in those landscapes.  One of the reasons why I would 15 

say that this happens to us, and I can talk quite openly about the 

Tāmaki Makaurau Collective, at the 11th hour of the deed of settlement, 

the name Rangitoto was a name we challenged and it was at the 11th 

hour.  We’ve saved it for last because if we’d gone too early, people would 

have maybe flipped over about it.  But the legal name of Rangitoto was 20 

Ngā pona toru o Peretū, the three knuckles of Peretū.  Twelve others of 

our cousins of the 13 of that mana whenua o Tāmaki Makaurau agreed 

with that.  It’s now in legislation.  Te Motutapu-o-Taikehu he mārama 

tatou, ngā iwi o Tāmaki, they all know Taikehu as Ngāi Tai.  So it’s 

embarrassing sometimes when you have to step out there and look at 25 

your cousin in the eye and go: “E hoa, ko wai noho hea?”  “Why are you 

here?”  You’ve never lived here, you never have whakapapa here.  You 

had no mamae with the Crown or even with each other.  Ngāi Tai’s got all 

of that.  So the practice of how that happens, at the rangatiratanga stuff 

of the negotiation table, is now legislation, ngā pona toru o Peretū, Te 30 

Motutapu a Taikehu.  But had we let the Crown and our 12 cousins carry 

on up the motorway, the name would be Rangitoto and Motutapu and 

that’s just not on, ‘cos those aren’t the names.  Like Motuihe, and the 

name is Ihenga.  So, I hope that answers your question. 
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Q. I thank you for your evidence. 

A. Kia ora. 

QUESTIONS FROM THE COURT – NIL 

WITNESS EXCUSED 

DR MAXWELL ADDRESSES THE COURT – MIHI (15:41:20) 5 

THE COURT ADDRESSES MR HODDER – LIVE FEED (15:50:48) 

LEGAL DISCUSSION – COURT AS CHAMBERS 

COURT ADJOURNS: 3.58 PM 
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COURT RESUMES ON MONDAY 12 APRIL 2021 AT 10.02 AM 

 

MIHI 

 

WAIATA TIMATANGA 5 

 

KARAKIA TIMATANGA 

 

THE COURT: 

E ngā waka, e ngā mana, e ngā reo, tēnā koutou, tēnā koutou, tēnā koutou 10 

katoa.  Ms Coates. 

 

MS COATES: 

Tēnā koe e te Kaiwhakawā te tuatahi tautoko ana au i ngā mihi o te kaikarakia 

i te rā nei, ki a koe, a, ki ngā iwi katoa, tae mai ki te Kōti i te rā nei, tēnā koe.  15 

Sir, it gives me great pleasure to make these opening submissions on behalf of 

the Te Ākitai Waiohua Settlement Trust who represent the iwi of Te Ākitai 

Waiohua.  Just to check that you’ve got a copy of those opening submissions 

in front of you. 

 20 

THE COURT: 

I have, thank you. 

 

MS COATES: 

Sir, as you’ll be aware, skeletal submissions were made at the beginning of this 25 

hearing, they ended up being longer than I had anticipated, and less skeletal, 

so the purpose – these are relatively brief submissions and I do not intend to 

traverse any matters that have already been substantially raised.  But in 

particular I did want to talk about the scope of the proceedings before the Court, 

talk about Te Ākitai’s interests in Tāmaki, you’ve heard a lot of evidence over 30 

the past, I’ve forgotten what week we’re in, to be quite frank. 
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THE COURT: 

Eight. 

 

MS COATES: 

Eight, you’re very aware.  In week 8, and it’s just to, I guess, reinject the voice 5 

of Te Ākitai Waiohua in these proceedings as the evidence comes to a close.  

And finally I did want to make a couple of comments on the recent relevance of 

the Mercury decision released by the High Court, partly because I couldn’t help 

myself, Sir, and although the legal position will be traversed in full, I thought that 

there were a number of matters that I could appropriately raise at this juncture 10 

in the proceedings. 

 

In terms of the scope of the proceedings, the Court in this case is specifically 

being asked to review the legality of the Crown’s Treaty of Waitangi overlapping 

claims policy in light of the rights and interests of Ngāti Whātua Ōrākei in the 15 

2006 RFR area.  Despite Mr Blair indicating that the aim of the litigation is to 

stop or frustrate the transfer of Treaty settlement properties to Te Ākitai 

Waiohua and Marutūāhu, and originally Ngāti Pāoa, the Supreme Court only 

allowed the Ngāti Whātua Ōrākei claim to proceed on the basis that it was 

properly characterised as a claim for the recognition of various rights, rather 20 

than challenges to specific decisions to legislate. 

1010 

 

Therefore, although the decision to transfer certain properties to Te Ākitai and 

Marutūāhu have been traversed widely in the evidence before the Court, this 25 

case is not, and cannot be, about the legality of those particular decisions.  The 

Court is instead being asked to determine the appropriate application of the 

overlapping claims policy to a specific area in light of Ngāti Whātua Ōrākei’s 

rights and interests.   

 30 

But, in my submission, Sir, this application walks a very fine and rather 

problematic line.  The overlapping claims policy does not apply in a conceptual 

vacuum.  It is how the Crown navigates between the interests of multiple groups 

claiming interests in one place.  The direct (inaudible 10:10:49) of the 
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declaration sought by Ngāti Whātua Ōrākei are, therefore, not just felt by the 

Crown, but by those who have remaining historical claims to settle within 

Tāmaki Makaurau. 

 

Tikanga is interconnected, relational and highly contextual.  Ngāti Whātua 5 

Ōrākei are seeking to imply their interpretation of tikanga over a broad blanket 

area.  However, they seek to do so without reference or assessment of, or 

against, the tikanga history and relationship that other parties, particularly those 

who are seeking the transfer of irrelevant property, also have with that whenua. 

 10 

Herein lies, in my submission, a problem for the plaintiff.  The Supreme Court 

indicated that Ngāti Whātua Ōrākei cannot challenge specific transfer 

decisions, but the nature of tikanga is such that specificity and context is of vital 

importance.  In my submission, this makes the sweeping and abstract tikanga 

declarations that are sought by the plaintiff as being inappropriate as a matter 15 

of tikanga. 

 

THE COURT: 

Can I just check with you.  Does that submission – I understand that that 

submission applies to the declaration sought about what has become, called 20 

exclusive mana whenua.  Does it also apply to a declaration to the extent that 

that applies to the mana whenua of Ngāti Whātua Ōrākei under their own 

tikanga? 

 

MS COATES: 25 

The submission, Sir, is that tikanga is relational and can, and clearly does, have 

differences.  That’s a part of the very nature of tikanga.  One of the problems in 

this particular case is the way in which it’s been defined, is of an exclusive 

nature, and therefore if that definition is accepted as being the correct one, that 

naturally has the impact of excluding the mana whenua of everyone else in 30 

respect of this particular whenua. 

 

And so the problem, Sir, I guess this is what I’m pointing out in this particular 

part of my submissions, is that they’re seeking to apply the tikanga and there’s 
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the focus on one particular iwi, despite there being multiple groups represented 

here.  It doesn’t – you’re not looking at whatever the future application might be 

of the policy to a specific piece of land that is being sought by a specific iwi, and 

you’re completely unaware of the relationship that they may have to that 

particular piece of land. 5 

 

THE COURT: 

I understand. 

 

MS COATES: 10 

This case is also not a general challenge to the Crown’s overlapping claims 

policy.  This is not to say, however, that the Court should not be mindful of the 

precedent that this decision may have on overlapping Treaty settlement policy 

more broadly.  

 15 

THE COURT: 

Is it not a general challenge? 

 

MS COATES: 

No, Sir.  It’s not framed like that, it’s framed as a – it’s framed in particular in 20 

relation to their rights and interests in relation to a particular piece of land.  It 

doesn’t appear to be saying, or seeking you to make declarations on how 

tikanga is necessarily applied in the broad sense.  The focus is on their rights 

and interests in relation to a specific piece of land and how it applies here.  Of 

course, it has broader precedential implications. 25 

 

THE COURT: 

I suppose I’m just thinking of the suggestion that the overlapping claims policy 

is – well, the effect would be that it would be unlawful to some extent, wouldn’t 

it? 30 

1015 
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MS COATES: 

Unlawful in relation to their particular rights and interests, therefore not unlawful 

necessarily in other contexts. 

 

THE COURT: 5 

Thank you. 

 

MS COATES:  

That is not to say, Sir, that the Court should not be mindful, of course, of the 

precedent that this decision may have more broadly.  This case has the 10 

potential to fundamentally disrupt the way that Treaty of Waitangi settlements 

have been negotiated with iwi over the last 25 plus years. 

 

While there have been changes to the overlapping claims processes over time, 

it is not irrelevant that there have already been 92 full and final deeds of 15 

settlement signed across Aotearoa and that we’re inching closer towards the 

completion of the settlement of those claims as a nation. 

 

Ms Campbell opined that if the Crown settlement policy is amended to now 

include definitive determinations of mana whenua and tikanga, “I think it would 20 

almost create a different class of settled groups.”  Ngāti Whātua Ōrākei 

themselves, like other iwi, including Tūhoe, received exclusive redress 

properties in their Treaty settlement in areas where it has been acknowledged 

or recognised they do not have mana whenua.  Ngāti Whātua Ōrākei did not 

seek or obtain the consent of those that had mana whenua in those lands on 25 

the North Shore.   

 

In light of that, it is inequitable, and we say, hypocritical in some senses, for 

Ngāti Whātua Ōrākei to now seek a tikanga-based veto right over an area in 

which there are contested tikanga claims by unsettled groups. 30 

 

This case is also not just about the overlapping claims policy, although, of 

course, it’s framed as such.  It is framed as rights being recognised by the 

Crown, but it, of course, deeply implicates other iwi beyond those that are just 
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left to settle. The effect of the declarations being sought generally is to expunge 

the mana whenua interests; given the definition of how mana whenua and ahi 

kā have been explained, of all other iwi, including Te Ākitai Waiohua, from the 

Tāmaki isthmus. This is of the utmost concern to Te Ākitai as it goes to the heart 

of their identity, the relationship that they also have with the whenua and the 5 

relationships, of course, that they have with their close kin.  

 

This case is also part of a larger initiative by Ngāti Whātua Ōrakei that is playing 

itself out in various contexts, including matters pertaining to the Resource 

Management Act.  If successful, these proceedings could unsettle the very way 10 

that Tāmaki iwi have pragmatically, through the collective settlement and other 

forums, decided to operate.  The importance and significance and breadth of 

the implications of what is being asked of the Court, Sir, is something we say 

should not be underestimated, as you are very well aware. 

 15 

Based on what is sought by the plaintiff, we say there are three central planks 

of considerations for the Court to consider.  First, the tikanga lay of the land in 

Tāmaki; second, what is the Crown required to do in respect of overlapping 

claims in the 2006 RFR area as a matter of law; and of course, what (if any) 

declaratory relief should be granted? 20 

 

These issues are, of course, interconnected ones. For example, whether (a) 

needs to be definitively determined by the Court will depend on the answer to 

(b) and (c). That is, whether the Court needs to choose “winners” in respect of 

the genuinely held and different tikanga that co-exists between the iwi, or in 25 

respect of the conflicting tribal histories that have become apparent in the Court, 

will depend on the relevance and impact that that tikanga has in this particular 

context. 

 

Te Ākitai Waiohua.  The identity of the Te Ākitai Waiohua people will be 30 

collectively highlighted by the evidence of the direct descendants of 

Huakaiwaka and Kiwi Tāmaki.  Additional useful commentary can also be found 

in the “Te Ākitai Waiohua Customary Interests Report” that was produced by 

Tony Walzl and is attached to the evidence of Ms Wilson.  I note, Sir, that report 
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was the one that was produced for the purposes of negotiations to provide that 

background information to the Crown. 

 

Also, we’ve got the “Te Akitai Waiohua Customary Interests in three central 

Auckland sites” report produced by Mark Derby and Dr Tanja Rother, which Mr 5 

Derby will be present in the Court to talk to that, Sir.  And also the “Background” 

and “Historical Account” account sections of the Te Ākitai Waiohua Deed of 

Settlement. 

 

As will be explained by Mr Derby, an important and relevant Te Ākitai Waiohua 10 

reality is the lack of traditional recorded history.  The deaths, in particular, of Te 

Ākitai chiefs Pepene Te Tihi and Ihaka Takaanini in Crown custody, and the 

banishment of another chief, Mohi Te Ahi a Te Ngu, in the 1860s as part of the 

“New Zealand wars” did mean, as Tony Walzl puts it, that: “Te Ākitai Waiohua 

lost the opportunity to be properly represented in many forums, where key 15 

decisions over land tenure and land rights were to be decided. Not only did this 

result in land loss, but as a by-product it meant that a proper and full record of 

information on the traditional history of Te Ākitai Waiohua has not been 

recorded in the way that it has for others.”   

 20 

The narrative dominated by the victor’s perspective has emerged as a theme 

in the evidence before the Court.  The Ōrākei decision by Chief Justice Fenton 

was central in capturing and enshrining of that narrative that then has gone on 

to perpetuate itself through the subsequent historical record.  Te Ākitai did not 

participate in the Ōrākei hearing and therefore their narrative was excluded 25 

from that decision.  The limitations of the Native Land Court fora in general, we 

say Sir, should be kept in mind when parties seek to draw on evidence, or the 

absence thereof in our particular case, as being illustrative or definitive 

statements of customary rights.  What Te Ākitai is particularly keen not to 

happen is for the injustices not to re-perpetuate themselves in a different form 30 

because of things they could not necessary help. 

 

Mark Derby will point out that that dominant Ngāti Whātua Ōrākei narrative that 

has emerged and is reflected in a number of historical sources is increasingly 
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being challenged, and that a much more nuanced history is coming to light that 

includes the voice and Te Ākitai Waiohua. 

 

In terms of the Te Ākitai narrative, Te Ākitai have an enduring relationship with 

Tāmaki Makaurau, including the land directly in question in these proceedings.  5 

This, like any relationship, has had its challenges, threats and has to evolve 

over time in light of changing realities.  For all iwi, the impact of colonisation is 

a major challenge in that respect. 

THE COURT:   

Ms Coates, just in relation to that paragraph, you say: “Te Ākitai has an 10 

enduring relationship with Tāmaki Makaurau,” including the land here.  Does 

Te Ākitai say that that relationship is in the nature of mana whenua, in the sense 

being used by Ngāti Whātua Ōrākei? 

MS COATES:   

Certainly not in the exclusive sense, Sir.  But they – sorry. 15 

THE COURT:   

No but in terms of other than the exclusive aspect of mana whenua? 

MS COATES:   

In terms of the authority sense, Sir?  This is one of the problems with the 

proceedings, Sir, is what exactly anyone means when they say “mana whenua”. 20 

THE COURT:   

Yes. 

MS COATES:   

And it will be the evidence of my clients that they have mana in these lands.  

The bones of their people lie in these lands and they have a relationship with 25 

them that should be appropriately recognised and is appropriately recognised 

in terms of the way that the Crown has given them commercial redress 

properties in these lands. 
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THE COURT:   

Thank you. 

MS COATES:   

Te Ākitai Waiohua will give evidence that Te Ākitai are tangata whenua of 

Tāmaki and descend from the original peoples that occupied these lands.  They 5 

have always been part of the landscape and interest in the Isthmus.  

Huakaiwaka and Kiwi Tāmaki were great and paramount chiefs that held the 

territory of Tāmaki, including the central Isthmus in the 17th and 18th century; 

that is undisputed.  They say that although the Te Taoū branch of Ngāti Whātua 

killed Kiwi Tāmaki in battle, that battle did not result in the extinguishment of the 10 

Waiohua people, or ultimately of Te Ākitai’s mana whenua and ongoing tikanga 

based customary rights and responsibilities in respect of central Tāmaki.  The 

Te Ākitai story is one of resilience in the face of the death of Kiwi Tāmaki, the 

musket wars, the death of a number of Te Ākitai leaders including in Crown 

custody and becoming almost completely landless as a result of colonisation.  15 

Despite these challenges, Te Ākitai are in a process of rebuilding and seeking 

to exercise customary rights in Tāmaki in the ways that are able to, given all of 

the limitations that currently exist.  They draw on their history and ancestral 

associations, wāhi tapu, sites of significance over which they have ongoing 

kaitiaki obligations and their tikanga, to ground their historical and ongoing 20 

place within the central Isthmus. 

 

Mr Wilson will also give evidence that speaks to the complex relationship that 

Te Ākitai Waiohua have with their Waikato Tainui kin.  Te Ākitai Waiohua 

whakapapa to the Tainui waka, or that whakapapa was established after the 25 

arrival of the Tainui waka in Tāmaki Makaurau.  Their marae, Pūkaki, is affiliated 

to Waikato Tainui.  Their kawa and protocols are Waikato Tainui and they come 

under the mana of the Kīngitanga.  However, they are also absolutely resolute 

in holding their own mana in Tāmaki through their Waiohua whakapapa, history 

and general occupation in and around these lands. 30 

 

So just finally in terms of the Mercury decision, Sir.  So that was clearly in the 

middle of this hearing, on the 30th of March 2021.  Those proceedings involved, 
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as you will be aware already, I am assuming, a preliminary determination by 

the Waitangi Tribunal to exercise their resumption powers in the Treaty of 

Waitangi Act 1975 to return two significant areas of lands to Ngāti Kahungunu 

ownership.   

 5 

Of course, one of those areas of land, the Pouakani Block, that was proposed 

to be returned, is not within the traditional rohe of Ngāti Kahungunu but in the 

traditional rohe of Raukawa and Ngāti Tūwharetoa.  The High Court in its 

decision commented directly on the relevance of tikanga and mana whenua in 

respect of the return of land in this particular context.  So it has potential 10 

relevance to the present proceedings.   

 

A number of judicial review grounds were advanced: one of those was that the 

Waitangi Tribunal decision was unlawful because it was inconsistent with 

tikanga and involved a further contemporary breach of the Treaty, and the Court 15 

ultimately agreed with that proposition in general. 

 

In respect of the relevance of Mercury to the current proceedings, I just wanted 

to make a number of initial comments, noting that I intend to traverse the law in 

its greater context in relation to other cases as well in my closing submissions.  20 

But in particular in relation to the facts I’ll just point out, the Mercury decision is 

likely to be appealed.  This was expressly recognised in the High Court’s 

decision so that decision is unlikely to be the last word on the matter and in fact, 

Mr Mahuta is probably writing his appeal as we speak. 

 25 

The factual background in Mercury of course was also that both Raukawa and 

Ngāti Tūwharetoa have shared mana whenua in relation to the Pouakani lands.  

On the face of it, this appears to be another example that is contrary to the hard 

line exclusive mana position that the plaintiff takes. 

 30 

Ngāti Kahungunu do not claim the Pouakani lands as ancestral land, or that it 

is land that falls within their traditional rohe.  While some mana whenua related 

arguments, I understand, were raised in the Waitangi Tribunal such as that 

relating to tomo and whāngai, those were mentioned in the High Court decision, 
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the case before this Court is clearly distinguishable.  If all of the groups receiving 

Treaty settlement redress in the Tāmaki Isthmus say that this area, or at least 

part of it, is within their customary rohe as an area over which they have 

mana whenua based interests.  So in this particular case, or at least in the 

Mercury decision, that was more akin to Ngāti Porou coming over and seeking 5 

land, and redressed in here, based on a different claim, not related to mana 

whenua ancestral based claims. 

 

In the decision under challenge in the Mercury proceeding, the 

Waitangi Tribunal also held that in determining to transfer the land, it was not 10 

granting mana whenua to Wairarapa Māori and that it could not do so.  The 

High Court decision was silent on that particular issue but that neither in our 

submission the Crown, nor the Court, can confirm mana whenua status onto a 

party through the granting of land has potential relevance in relation to this 

particular case as well, given that one of the prongs of this case is that giving 15 

land necessarily results in the erosion of mana whenua in respect of the iwi that 

claims to have it. 

 

As I have said, further submissions on Mercury and the High Court’s 

interpretation of the law will be made in closing submissions but suffice at this 20 

stage to say that we agree with the Court in Mercury where they said: “to state 

the obvious, the relevance and significance of tikanga will be highly contextual.” 

 

Context is everything.  The context in this case includes the unique Tāmaki 

landscape, the differences in the application of tikanga concepts, being a 25 

well-recognised part and makeup of the very nature of tikanga, that there are 

competing and different tribal narratives and histories, the limits of the Crown 

and the Court in addressing the tikanga based matters at the fore of these 

proceedings that has been reiterated a number of times, and of course the 

challenging landscape of Treaty settlement negotiations and Treaty settlements 30 

more broadly. 

 

So unless your Honour has any further questions, those are my opening 

submissions, Sir. 
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THE COURT:   

Thank you Ms Coates. 

MS COATES:   

So are you happy for me to call my first witness, Sir? 

THE COURT:   5 

Please. 

1030 
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MS COATES CALLS 

DAVID WILSON (SWORN) 

INTERPRETER (AFFIRMED) 

Q. Tēnā koe, Mr Wilson. 

A. Tēnā koe. 5 

Q. Your full name is David Wilson, is that right? 

A. Interpreter:  Yes. 

Q. And you have prepared a brief of evidence that’s in front of you hopefully 

dated the 13th of October 2020? 

A. Yes. 10 

Q. And can you confirm its contents are true and correct to the best of your 

knowledge? 

A. Āe. 

MS COATES: 

Sir, Mr Wilson has elected to have his brief taken as read.  So, Madam 15 

Registrar, if we could please arrange just to have Mr Wilson sign his brief of 

evidence.   

BRIEF OF EVIDENCE OF DAVID WILSON 

I, David Wilson Takaanini of Tāmaki Makaurau, say: 

KO WAI AHAU / WHO I AM 20 

1.  My name is David Wilson Takaanini. I am of Te Ākitai Waiohua descent. 

2.  I whakapapa to Te Ākitai Waiohua on my father’s side, his name was 

Joseph Turangatamatea Wilson. My whakapapa from Huakaiwaka, the 

paramount chief and eponymous ancestor of Waiohua, is as follows: 

Huakaiwaka 25 

Te Ikamaupoho 

Kiwi Tāmaki 

Rangimatoru 

Pepene Te Tihi 

Ihaka Takaanini 30 

Te Wirihana 

Periko Manutapuwaenui 



2935 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

Te Hiko 

Joseph Turangatamatea Wilson 

3.  My mother’s name is Ellen Teuwira Wilson. On my mother’s side, I 

whakapapa to Ngāti Te Ata. 

4.  I was born in Tāmaki Makaurau and have lived most of my life in Tāmaki. 5 

5.  I am a Te Ākitai Waiohua kaumātua. I am fortunate to have spent a lot 

of my life around kaumātua and kuia of Te Waiohua. 

6.  I have experience with Treaty settlement negotiations. I represented Te 

Ākitai Waiohua in the Ngā Mana Whenua Tāmaki Makaurau Collective 

to administer the redress that we received under the Collective 10 

Settlement.  

7.  I have been an elected negotiator and member of the Te Ākitai Waiohua 

Iwi Authority since 2010 which is the mandated entity for Te Ākitai 

Waiohua for Treaty settlement Negotiations with the Crown. 

8.  The purpose of this brief of evidence is to: 15 

(a) introduce Te Ākitai Waiohua; 

(b) set out Te Ākitai Waiohua’s presence and long-standing interests in 

Tāmaki; and 

(c) talk to Te Ākitai Waiohua’s understanding of tikanga. 

9.  I would firstly like to acknowledge all of the iwi that we whakapapa to in 20 

Tāmaki Makaurau. They have their own stories to tell. I only wish to talk 

about Te Ākitai Waiohua, who we are, and the significant relationships 

that we have to the broader Tāmaki area. It is our story to tell. 

ORIGINS OF TE ĀKITAI WAIOHUA 

Ngā Oho, Ngā Riki and Ngā Iwi 25 

10.  Te Ākitai Waiohua descend from the original people of the whenua who 

inter-married with crew members from early migratory waka travelling 

through Tāmaki Makaurau, including the Tainui waka and Te Arawa 

waka. The Waiohua lineage is not based on set boundaries, rather a 

number of iwi entities connected by whakapapa to form a confederation 30 

of groups and interests in Tāmaki. 

11.  Our links into Tāmaki Makaurau go back to the first people to live in the 

area: Ngā Oho; Ngā Riki and Ngā Iwi. Te Ākitai whakapapa back to all 

three kinship groups. 
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12.  The earliest group is Ngā Oho. This was the ancient tribe and original 

people of the land. Ngā Oho gradually split up but is still used as a name 

to describe tangata whenua of the Tāmaki area. 

13.  Ngā Iwi came from Ngā Oho and has been used to describe all the 

groups who inhabited the lands in and around Tāmaki. 5 

14.  These early groups ended up splitting from each other and going on to 

form new groups as relationships developed and new iwi and hapū 

arrived in Tāmaki over time, but all are united by whakapapa. 

Huakaiwaka 

15.  Huakaiwaka was recognised as a chief of Ngā Oho, Ngā Riki and Ngā 10 

Iwi. Huakaiwaka is the eponymous ancestor of Waiohua. 

16.  Huakaiwaka means 'the consumer of canoe' in recognition of his 

success at unifying several tribes into a confederation known as 

Waiohua. 

17.  Huakaiwaka lived in the 17th century and his territory covered all of 15 

Tāmaki. Huakaiwaka lived at Maungakiekie but Maungawhau was also 

a primary pā site. 

18.  Huakaiwaka’s son was Te Ikamaupoho whose main pā was also at 

Maungakiekie. Te Ikamaupoho married Te Tahuri. Their son was Kiwi 

Tāmaki. 20 

19.  The legacy, leadership and prominence of Huakaiwaka was further built 

on by his grandson Kiwi Tāmaki in the 18th century. 

Kiwi Tāmaki 

20.  Kiwi Tāmaki was the paramount chief of Waiohua in his time and 

founding ancestor of Te Ākitai Waiohua. 25 

21.  Kiwi Tāmaki expanded Waiohua dominance in Tāmaki and had pā sites 

and settlements across Tāmaki. 

22.  In particular he lived and occupied Maungakiekie but moved seasonally 

to other pā such as Te Pane o Mataaoho (Māngere Mountain). Kiwi 

Tāmaki was a dominant rangatira across Tāmaki. 30 

23.  We acknowledge that the Te Taoū branch of Ngāti Whātua under 

Tuperiri defeated Kiwi Tāmaki in battle around 1740. 

24.  The battle and death of Kiwi Tāmaki was central to the creation of Te 

Ākitai Waiohua and Ngāti Whātua Ōrākei as we know them today.  
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ON-GOING INTERESTS OF TE ĀKITAI IN CENTRAL TĀMAKI 

25.  The defeat of our ancestor Kiwi Tāmaki did not extinguish Te Waiohua. 

We survived. 

26.  The unbroken male line of the chief Kiwi Tāmaki, which from a tikanga 

perspective represents the tuakana rangatira descent line, is as follows: 5 

Kiwi Tāmaki 

Rangimatoru 

Pepene Te Tihi 

Ihaka Takaanini 

Te Wirihana 10 

Periko Manutapuwaenui 

Te Hiko 

Joseph Wilson 

David Wilson Takaanini 

27.  Most registered members of Te Ākitai Waiohua today are descended 15 

from Ihaka's son, Te Wirihana. 

28.  Te Ākitai Waiohua are the descendants of Kiwi Tamaki. Our ancestors 

re-established themselves out in South Auckland in and around Māngere 

particularly in the 19th Century. Pūkaki is our marae. 

29.  Although we now have a base in South Auckland, Te Ākitai have an 20 

enduring connection with central Tāmaki, the area occupied by our 

tūpuna. Our identity is tied to Kiwi Tāmaki and the whenua to which he 

and his ancestors belonged. This cannot be broken. 

30.  Te Ākitai Waiohua also maintained a whakapapa connection to the land 

through subsequent strategic marriage between Ngāti Whātua and the 25 

Waiohua people that occurred after the battle between Kiwi Tāmaki and 

Te Taou. 

31.  Kiwi Tāmaki had married Paretutanganui. They had a son Rangimatoru. 

On the death of Kiwi Tāmaki, Rangimatoru married Moenoho who was 

from Ngāti Rongo (part of Te Tāou) and Ngāti Poataniwha. 30 

32.  This shows a strong connection between Waiohua and Ngāti Whātua 

and a strategic marriage that strengthened the relationship. Rangimatoru 

lost his life at the battle of Orohe against Ngāti Paoa alongside Ngāti 

Whātua. 
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33.  Another example of intermarriage was that two of Tuperiri’s sons married 

Te Tahuri. Te Tahuri is connected to Ngāti Te Ata but was ultimately of 

Te Waiohua whakapapa. She was Te Horeta’s daughter. Te Horeta was 

a chief of Ngā Iwi and Waiohua and direct descendant of Huakaiwaka 

who maintained ancestral rights over a large area of Tāmaki between 5 

Manukau and Waitematā. Our whakapapa connections to Ngāti Whātua 

are therefore demonstrated once again. 

34.  Ngāti Whātua claim that these strategic intermarriages cemented their 

rights and interests in the whenua. But this is like saying that they 

intermarried with us but not us with them. Whakapapa has two sides and 10 

you can’t wipe out one. We see these marriages not only as a means of 

peacemaking between Waiohua and Ngāti Whātua to avoid further 

conflict but as a way of continuing to connect us by whakapapa to the 

land that our tūpuna held. 

35.  The intermarriages were also not like those where women were taken 15 

as slaves. Instead these marriages enhanced mana. If we were 

conquered we would not have our tūpuna fighting alongside theirs. Many 

of our people fought with Ngāti Whātua Ōrākei to ensure that our 

resources and land were not taken or destroyed by others who invaded 

Tāmaki over the years. 20 

36.  When I see people claiming interests in Tāmaki, they often do so through 

their Waiohua blood. We whakapapa to the same tūpuna. This highlights 

how complicated rights and interests in Tāmaki are because when they 

are claiming exclusive rights they are protesting or challenging their own. 

37.  The nature of the Waiohua interest beyond conquest can also be seen 25 

in the actions of Tuperiri's descendants who went on to make land claims 

through their Ngā Iwi and Waiohua (or in their parlance their Ngā Oho) 

whakapapa connections. Claims made to Tāmaki by Tuperiri's 

descendants were as Ngā Oho through two sides of the whakapapa 

(Tokarorae and Huatau) rather than claiming as Te Tāou. 30 

38.  There was a time when everyone had to get out of Tāmaki when the 

region was invaded by Ngā Puhi taua or war parties armed with muskets. 

Like many others Te Ākitai sheltered in the Waikato under the protection 
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of the Ngāti Mahuta chief Te Wherowhero (who would eventually 

become the first Māori King) before returning to Tāmaki. 

39.  During the 1840s Te Wherowhero (Late King Potatau I) Ihaka Takaanini 

and other leading Chiefs were largely responsible for keeping Auckland 

safe from Hone Heke of the Bay of Islands. 5 

40.  Through all of these different events, Te Ākitai have continued to 

maintain an on-going relationship to the land. 

41.  For example, we have connections and associations to all of the maunga 

in Tāmaki. This is recognised in the active role we play as kaitiaki of 

these maunga through the Tāmaki Collective. 10 

42.  Pākeha prejudice meant Māori had difficulty finding accommodation 

while visiting towns and cities to trade their goods. The Government 

sought to overcome this problem by building Native Hostelries in main 

centres where visiting Maori could stay and trade, as long as they 

obeyed hostel rules. Ihaka Takaanini supervised both Maori hostels at 15 

Onehunga and Mechanics Bay near Orakei in the 1860s. 

43.  We also have a number of sites of significance and wāhi tapu. Nigel 

Denny is going to talk about the sites of significance. Examples of some 

of the waahi tapu sites for Te Akitai are as follows: 

(a) Te Iringa o Rauru: in Symonds Street was the site of a tree from 20 

where Rauru of Ngāti Whatua was killed in the mid 17th century. It was 

believed to be the first incursion into Tamaki by Ngāti Whatua and 

signalled the start of hostilities between the two tribes. Te Akitai Waiohua 

was involved in the telling of the story now included in the Symonds 

Street Cemetery Māori Heritage Report 2015. 25 

(b) Te Tii Tutahi: is the Waiohua name for New Market. It was a waahi 

tapu a where the umbilical cords of chiefly children of the Waiohua were 

buried. 

(c) Te Ipupakore: off Mt Eden road was the main water well that supplied 

the Waiohua people of the Maungawhau Paa. 30 

(d) Te Roto a Rangi: (named after Rangihuamoa wife of Huakaiwaka) a 

small pool located what is now St Albans Church in Dominion Road Mt 

Eden. 
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(e) Te Puna a Rangi: another water source named after Rangihuamoa 

located near the junction of Manukau Road and Mt St John Ave. 

44.  Te Ākitai also still maintain links to these areas because of the deep 

connection with the whenua, and this is understood by other groups. 

TIKANGA 5 

The Marae and our tikanga 

45.  I can only comment on Te Ākitai tikanga and how we see things. We do 

not think it is anyone else’s place, particularly those from outside the 

rohe, to comment on how tikanga applies to us. Tāmaki is unique. 

46. For Te Ākitai Waiohua, the marae is central to our tikanga. That is where 10 

we go to deal with our issues. That is because the marae is a space that 

we can control. Our practices and kawa there are followed. If we have 

issues between our whanaunga the marae is where we go to resolve it. 

We do things our way on our own marae. 

47.  Our tikanga is our tikanga. Different iwi may have different tikanga. We 15 

respect how other iwi in Tāmaki may do things on their marae.  

Tikanga in Context 

48.  In Tāmaki, beyond the marae, we acknowledge that the tikanga that 

applies and how it applies will depend on the context. In some 

circumstances it may need to be negotiated and worked out. This is 20 

especially the case in Tāmaki given we all live so close together and 

there are lots of areas where we have overlapping interests. We do not 

just have one main iwi around here. 

49.  For example, when a hui is held in a contested area it is difficult and can 

be almost impossible to arrange who the speakers in a whakatau or 25 

pōwhiri are in advance. When we turn up on the day and see who is 

there, everyone usually understands who has the mana to do the 

whaikōrero and the order we go in. It is based on various considerations 

like mana, whakapapa, seniority, the purpose of the hui, who is 

attending, where the pōwhiri is being held, whether one can speak te reo 30 

and sometimes even ability to deliver whaikōrero. We all work 

collectively to figure it out. So although all iwi have similar welcoming 

customs – in Tāmaki, outside of the marae context, who has the mana 

to stand and speak in a place is not always a given. 
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50.  How tikanga applies, what tikanga applies and whose tikanga applies 

can all be dependent on different factors. In areas where there are a 

number of different interests one version of tikanga should not be 

preferred over another unless they can be reconciled. 

Tikanga Principles 5 

51.  In circumstances where there is uncertainty we refer to our tikanga 

principles to guide us. These principles include concepts of: 

manaakitanga, whanaungatanga; whakapapa; kaitiakitanga and mana. 

These principles are all connected and you can’t take some out or focus 

on just one and ignore the others. 10 

52.  These principles are important and can sometimes change a traditional 

“rule” or “custom”. For example there might be someone at a tangi 

(funeral) that wants to mihi (greet) the whānau on the paeape (orator’s 

bench) but they can’t korero Māori. Even though it is not tika (right) it 

might be decided to allow them to kōrero. This is consistent with the idea 15 

of manaakitanga and allowing for the exercise of whanaungatanga and 

connections to be made between people. 

53.  In tikanga we generally talk about how we are related and connected to 

each other and to different places, especially on the marae. Our 

framework for thinking emphasises our relationships to land and people 20 

and we are more inclusive than exclusive. This reflects the tikanga 

concepts of: 

(a) whanaungatanga; and 

(b) manaakitanga. 

54.  Whanaungatanga are the kinship ties that link us together through 25 

events in history and our whakapapa. This has always been an important 

principle that informs how Te Ākitai interact with other groups whether it 

be Ngāti Whātua Ōrakei or Waikato Tainui. There were times where we 

had to work together against a shared threat, the most obvious example 

being against the Ngā Puhi incursions into Tāmaki. Te Ākitai Waiohua 30 

fought alongside Ngāti Whātua and Ngāti Paoa even though we had 

historically been in conflict with both groups at different times. There are 

many battle stories where we fought side by side with iwi we had also 

fought with showing the complicated and fluid nature of relationships in 
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Tāmaki. Ultimately, in most cases, we are still whanaunga at the end of 

the day. 

55.  Manaakitanga is often translated as “to care for” or “support”. But I think 

it includes a process that means that real interests can be represented 

in a way that is respectful and appropriate, so that it is a win-win situation 5 

for everyone involved. The concept of manaakitanga is a reflection of our 

historical and ancestral connection, our association to the whenua, 

waahi tapu, and our whanaungatanga and the value we place on having 

manaaki and working through issues practically. That’s how I see it, it’s 

about common sense and working through matters together. 10 

56.  Mana in this context is about integrity. It is about speaking and behaving 

with integrity or looking after people and taonga with integrity. Mana is 

also something you earn and not something you demand. 

57.  “Mana whenua” is not a term we really used growing up. The first time I 

heard it used was during claim negotiations by the Crown. We refer more 15 

to “tangata whenua” or people of the land and belonging to the land by 

whakapapa, standing in the place of our ancestors. 

58.  We know that Te Ākitai have a deep hononga (connection) to areas in 

central Auckland. These ancestral connections go back to Ngā Oho, Ngā 

Riki, Ngā Iwi, Huakaiwaka and Kiwi Tāmaki. This gives us standing and 20 

mana in central Tāmaki. 

Tikanga tension 

59.  Another important part of tikanga is that sometimes there is no clear cut 

easy answer. 

60.  An example of this is where Te Ākitai sits in relation to Waikato-Tainui. 25 

Pukaki is a Waikato-Tainui affiliated marae and we come under the 

mana of the Kiingitanga. We are represented on Te Whakakitenga 

(formerly known as Te Kauhanganui) the Waikato-Tainui governance 

entity through the 1995 Waikato Raupatu claims, which settled land 

confiscations by the government from tribes affiliated with the 30 

Kīngitanga. We have strong historical links and connections to Waikato-

Tainui and our kawa and protocols at the marae are Waikato-Tainui. 

61.  However, Te Ākitai Waiohua also exist as a separate iwi and authority 

independently within our own right. Tūpuna of the Tainui waka travelled 
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through Tāmaki and intermarried with the people who were already here, 

so these descendants are linked by whakapapa but also have an 

independent distinct identity. That is why we are negotiating a separate 

Treaty settlement based on our story, whakapapa and unique 

connection to Tāmaki. 5 

62.  If you asked whether mana is held independently by Te Ākitai Waiohua 

or whether we are subsumed and come under the mana of Waikato-

Tainui we might answer both differently. So we tread carefully with that 

association and acknowledge that space for what it is because tikanga 

centres around whanaungatanga and the maintenance of relationships. 10 

Boundary Lines 

63.  Tikanga does not define tribal boundaries by formal straight lines. There 

is more of an emphasis on resources, landmarks and significant 

geographical features. 

64.  Growing up we certainly didn’t have formal hard and fast boundary lines. 15 

We would travel to the central Auckland and spend time around the area. 

People from Ngāti Whātua would also visit us. We all knew our 

connections and where we were from. 

65.  The lines that Māori have to draw between each other are a 

consequence of processes like the Native Land Court and Treaty 20 

settlement negotiations. 

66.  When a group tries to claim exclusive or primary boundaries and lines 

you need to be careful as often those lines won’t reflect nuances and 

varying interests of other groups in an area. 

67.  Te Ākitai Waiohua has almost always been part of a confederation, 25 

whether historically as Waiohua or even today as part of the Kīngitanga, 

so having lines on a map does not strictly reconcile with what we were 

taught, from a tikanga perspective. 

CONCLUSION 

68.  The lay of the land in Tāmaki is simply that it is much more complicated 30 

than one group having exclusive or primary ahi kā and mana whenua 

over a large area of central Auckland.  
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CROSS-EXAMINATION:  MR WARD – NIL 

THE COURT ADDRESSES COUNSEL (10:33:05)  

CROSS-EXAMINATION:  MS CONROY-MOSDELL – NIL 

CROSS-EXAMINATION:  MR WARREN 

Q. Tēnā koe, e te rangatira. 5 

A. Tēnā koe Kahungunu. 

A. Tuatahi māku e mihi tō mihi whakatau ki a mātou I tēnei wā ki te 

whakatuwhera, nō reira e mihi kau ana. 

A. Tēnā koe. 

Q. Kiwi Tāmaki has played a significant or prominent sort of – been a 10 

prominent feature of the evidence in these proceedings and your 

evidence seems to add to that.  And we know that he was killed at the 

hands of Te Taoū, but there’s been debate about whether, following his 

death, there was a raupatu.  What is the Te Ākitai Waiohua oral kōrero in 

regards to whether there was or wasn’t a raupatu? 15 

A. Te Ākitai Waiohua does not agree with this term “raupatu”. 

Q. Sorry, Mr Wilson, had you finished your answer? 

A. Yes. 

Q. Why does Te Ākitai Waiohua say that there was not a raupatu? 

A. Even though Kiwi Tāmaki died, he was succeeded by another, and 20 

that was Rangimatoru. 

Q. And where does Rangimatoru fit in the oral histories of Te Ākitai Waiohua 

and Tāmaki more generally? 

A. Rangimatoru is the son of Kiwi Tāmaki. 

Q. And the obvious question, you’re a descendant of him? 25 

A. Yes. 

Q. In its opening submissions the plaintiff, being Ngāti Whātua Ōrākei, and 

I’m quoting from paragraph 4.3, says, “As a matter of history and tikanga, 

Ngāti Whātua Ōrākei’s subsequent mana whenua came swiftly, 

decisively and is enduring to this present day.”  Do you agree with that 30 

statement? 
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A. No. 

Q. I noted in your evidence that the term “mana whenua” was not used when 

you grew up, is that correct? 

A. Yes that is correct. 

Q. What term was used to reflect a relationship to a particular area? 5 

A. Tangata whenua.  Tangata whenua was the term used. 

Q. Do you draw a distinction between the two terms, mana whenua and 

tangata whenua? 

A. Yes, according to the elders of Te Ākitai Waiohua the word “mana 

whenua” is – it is arrogant.  And the term “tangata whenua” denotes 10 

the equal mana of all of the people within the Tāmaki Makaurau 

region.  Thank you. 

Q. Also I noted that the term “ahi kā” was not part of your statement of 

evidence.  Is that in the same category, that that term wasn’t used by the 

old people when you grew up here in Tāmaki? 15 

A. Yes, here is an example.  That is an old word to us of Te Ākitai 

Waiohua because it cannot be used within the Tāmaki Makaurau 

region because it is an urban city.  Thank you. 

Q. And therefore I assume that terms such as “ahi mataotao, ahi tahutahu” 

that we’ve heard in evidence in these proceedings were terms that you 20 

did not hear of when you were growing up? 

A. Yes correct. 

Q. If we just go to document – just before we get there, Mr Wilson, you 

attended the Tikanga Expert Conference on behalf of Te Ākitai Waiohua? 

A. Yes correct. 25 

Q. So it’s document 103.01505, there’s a document on the screen in front of 

you, Mr Wilson, does that look familiar to you?  This is the report – 

A. Yes. 

Q. – that was penned by Dr Maxwell? 

A. Yes. 30 

Q. If you just scroll down please, part A says, “This is an agreement by the 

following iwi present at the Tikanga Expert Conference: Ngāi Tai ki 

Tāmaki, Marutūāhu, Ngāti Pāoa me Te Ākitai Waiohua.  Ngāti Whātua 

Ōrākei are excluded from this agreement.” Then there’s reference in 
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te reo, and then the English translation is there.  It states, “All iwi present 

at the Tikanga Expert Conference held in the Manukau Event Centre 

agreed that each iwi represented at the tikanga conference have 

individual customary interests and mana whenua in the land that has 

been identified by Ngāti Whātua Ōrākei in two maps,” et cetera.  Do you 5 

see that? 

A. Yes. 

1045 

Q. Do you stand by that statement on behalf of Te Ākitai Waiohua? 

A. Yes, and the elders also agree. 10 

CROSS-EXAMINATION:  MR MAJUREY 

Q. Tēnā koe e te rangatira. 

A. That wasn’t it. 

Q. You don’t have to translate.  In your summary evidence, you talk about 

the close relationship with Waikato Tainui and you refer to the concept of 15 

a confederation.  Does that mean that the peoples of Te Ākitai Waiohua 

and Waikato Tainui are closely related? 

A. Yes, that is correct. 

Q. Have a long and important history together? 

A. Yes, that is correct. 20 

Q. Does it also mean though, and if you’ve been watching the hearing there 

seem to be some parallels with Marutūāhu and Ngāti Pāoa, that alongside 

that strong history and relationship and whanaungatanga, Te Ākitai 

Waiohua has its own mana motuhake? 

Q. Yes, that is correct.  25 

Q. Does it have its own identity? 

A. Absolutely. 

Q. And ultimately, does it make the decisions, it being Te Ākitai Waiohua, 

make the decisions that are right for Te Ākitai Waiohua? 

A. Yes. 30 

Q. Is whanaungatanga important to the people of Te Ākitai Waiohua? 

A. Absolutely. 

Q. Why is that? 
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A. Because it is within our blood. 

CROSS-EXAMINATION:  MS JONES 

Q. Tēnā koe e te rangatira, he uri tēnei nō Ngāti Kahungunu hoki.  Ko te rōia 

ahau, mō Ngāti Whātua Ōrākei Trust.  Ko Ms Jones tōku ingoa,  

tēnā koe. 5 

A. A tēnā Kahungunu anō. 

Q. Kia ora.  At paragraph 9 of your evidence – I think you might have the 

written copy in front of you – you tell us that the purpose of your evidence 

is to tell the story of Te Ākitai Waiohua.  Is that correct? 

A. Yes. 10 

Q. In preparing your brief of evidence last year, did you read any of the 

plaintiff’s evidence prior to preparing your brief? 

A. Not all of it. 

Q. So some of it? 

A. Yes. 15 

Q. The evidence of Mr Blair? 

A. Yes, sort of. 

Q. Ms Kawharu? 

A. Yes.  Yeah, sort of. 

Q. And perhaps some of the expert evidence from Mr Meredith –  20 

A. Yes. 

Q. – and Mr Kruger –  

A. Some. 

Q. – and Mr Tawhiao? 

A. Some, also. 25 

Q. And even to the extent that you have read their evidence, your brief of 

evidence doesn’t respond to it because you’re telling the story for 

Te Ākitai Waiohua, is that correct? 

A. Yes. 

Q. Can I take you to document 350.33704.  Do you recognise this, 30 

Mr Wilson? 

A. Yes. 
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Q. So just to confirm, even though you recognise it, this is an extract from 

the website for Te Ākitai Waiohua? 

A. Yes. 

1050 

Q. And you’re obviously familiar with the contents of this document, or 5 

website? 

A. Somewhat.  It’s been a while. 

Q. I’ll just take you down to 33709 and just a little further down the page.  

Here we have what’s described on the website as a Te Ākitai Waiohua 

timeline.  I’m not necessarily going to ask you any questions about each 10 

point but we’ll just scroll through and show Mr Wilson what is here.  Does 

this ring any bells, Mr Wilson? 

A. Yes. 

Q. Are you responsible for any of the descriptions that go into the content of 

this website, or were you? 15 

A. No. 

Q. Notwithstanding that, do you think that the timeline shows a – that is 

another example of telling the Te Ākitai story? 

A. When I read it, this is for the descendants of Te Ākitai Waiohua.  It’s 

just a beginning point for them.  In time, some of the content will be 20 

removed and other content will be put in its place because what is 

being shown here is still being researched. 

Q. Ka pai, I understand.  So, to summarise, it’s an introduction for the 

purposes of the uri of Te Ākitai but it’s a good introduction and a fair 

summary that may be updated? 25 

A. At this time. 

Q. Could we please go to document 344.28819.  This is the front page of a 

very long report, Mr Wilson, by Dr O’Malley which was produced for the 

bundle of documents on the screen and also behind you by Te Ākitai 

Waiohua, Ngāi Tai ki Tāmaki and Marutūāhu.  Have you seen this report 30 

before? 

A. Is it about Pōtatau Te Wherowhero? 

Q. Āe. 

A. Yes.  Sort of, yes. 
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Q. So have you heard some of the evidence given in this proceeding about 

this particular report? 

A. Sort of.  

Q. And do you know if Te Ākitai was the iwi from which this report was 

sourced for the purposes of this proceeding? 5 

A. Our lawyer told us. 

Q. Told you that this document would be used for the proceeding, or 

something else? 

A. Yes. 

Q. Dr O’Malley who is the author of this report, this, as you can see on the 10 

front page, this was a report commissioned by Waikato-Tainui the college 

for research endowment.  Dr O’Malley gave evidence that his 

understanding of this document is that it was confidential.  Do you also 

know about that? 

A. I do not know about that. 15 

Q. Are you aware of Mr Brown on behalf of Ngāi Tai ki Tāmaki giving 

evidence on Friday that confidentiality in research, in tribal research 

reports is important to Ngāi Tai ki Tāmaki? 

A. Yes. 

Q. And, I’m thinking about your answer to the previous question, Mr Wilson, 20 

but you’re not sure, or do you know whether there was a decision within 

Te Ākitai about waiving the confidentiality of this report? 

A. I am unaware. 

Q. And to slightly change tack but also talking about Waikato-Tainui, your 

evidence, and Mr Majurey asked you some questions about this just now, 25 

is that while Te Ākitai is a part of Waikato-Tainui, Te Ākitai’s also an 

independent iwi with its own mana and decision-making capacity? 

A. Yes. 

Q. And at paragraph 62 of your evidence, it’s your evidence that: “If you 

asked whether mana is held independently by Te Akitaia Waiohua or 30 

whether we are subsumed and come under the mana of Waikato-Tainui 

we might both answer differently,” is that correct? 

A. Yes. 



2950 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

Q. What do you mean by that when, well excuse me, is that there might be 

a different answer from Te Ākitai as there would be from Waikato-Tainui? 

A. To us of Te Ākitai Waiohua it is genealogy that is the main thing.  It’s 

the most pertinent point in the connections between us. 

Q. And I think you say, Mr Wilson, at paragraph 51 of your evidence where 5 

you suggest that in your view there are guiding principles of tikanga which 

include manaakitanga, whanaungatanga, whakapapa, kaitiakitanga and 

mana? 

A. Yes. 

Q. So in relation to the Te Ākitai relationship with Waikato-Tainui, you would 10 

be looking to these guiding principles of tikanga? 

A. Yes. 

Q. And your evidence is also that the tikanga of Te Ākitai is different to the 

tikanga of Ngāti Whātua Ōrākei, is that right? 

A. Yes. 15 

Q. And I think you mentioned previously that you are somewhat familiar with 

the evidence of Mr Tāmati Kruger, Paul Meredith and Charlie Tawhiao? 

A. Yes, somewhat. 

Q. And those experts for the plaintiff are all of the opinion that there are some 

fundamental underlying principles of tikanga that are common to all iwi 20 

Māori, are you… 

A. Yes. 

Q. And my recollection is that whanaunga and whakapapa are some of those 

fundamental tikanga but those individuals would also include various take 

such as take ahi kā, take tuku and take raupatu, are you aware of that? 25 

A. No. 

Q. Can I just take you, I think we were here before, I had a different document 

number but is it 103.01505?  Mr Warren took you to this document before 

and you said you were familiar with it, that’s correct? 

A. Yes. 30 

Q. So this is the report prepared by Ngāi Tai ki Tāmaki, Marutūāhu and Te 

Ākitai following the 27 January hui? 

A. Yes. 
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Q. And if we go to the third page of that document, this is a summary of what 

Te Ākitai, Ngāi Tai and Marutūāhu consider was agreed at the 

conference.  You can see in the middle column there in the second 

paragraph in relation to relationships between iwi consideration must be 

given to fundamental principles of tikanga, in particular whakapapa and 5 

whanaungatanga, you would agree with that? 

1100 

A. These principles are not, they’re not all encompassing, they’re not 

all of the principles.  But to go back to what you asked, yes I agree. 

Q. Yes, I think what you’re saying, Mr Wilson, is that this shouldn’t be taken 10 

as a summary of tikanga at large, just as a result of that hui, I think, is that 

correct?  

A. Yes. 

Q. And so in relation to relationships between iwi we have whakapapa and 

whanaungatanga, but moving a little further down into the third and fourth 15 

paragraphs the experts for Te Ākitai, Marutūāhu and Ngāi Tai have 

summarised that in the context of land.  Take whenua is fundamental as 

well, would you agree with that? 

A. Just one thing. 

Q. Sorry I’m not sure I understand the answer. 20 

A. Can you ask again please? 

Q. In relation to whenua, the experts for Te Ākitai, Marutūāhu and Ngāi Tai 

ki Tāmaki have agreed as a result of that hui that take whenua is 

important to assess? 

A. Yes. 25 

Q. And those take include the list that we can see towards the bottom of that 

column take tīpuna, take ahi kā and others, including take tuku and take 

raupatu? 

A. I support and agree. 

THE COURT:   30 

Ms Jones, I’m just not clear whether the witness has acknowledged that that is 

the view of those experts or whether he’s saying that’s his view as well. 
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MS JONES: 

I’m sorry, your Honour, my understanding is that Mr Wilson attended the 

conference. 

 

THE COURT: 5 

Q. Yes, and that is your view as well? 

A. Āe. 

Q. Yes thank you. 

A. Kia ora, tēnā koe. 

CROSS-EXAMINATION CONTINUES:  MS JONES 10 

Q. And in relation to whenua your evidence is that it’s a bit – there’s more to 

the story, if I can paraphrase, than one group having exclusive or primary 

ahi kā or mana whenua, is that correct? 

A. Within the Tāmaki region, yes. 

Q. And that Te Ākitai have ancestral connections which gives Te Ākitai 15 

standing and mana in central Tāmaki? 

A. Yes. 

Q. And you’ve also described that the principal marae for Te Ākitai Waiohua 

is at Pūkaki in Māngere, is that correct? 

A. Yes.  20 

Q. Would you agree that Pūkaki then is in the heartland or Ūkaipō for 

Te Ākitai Waiohua? 

A. Somewhat, yes.  That’s not the only place.  Yes. 

Q. But you do say that at the marae, and Pūkaki Marae in particular is a 

space that you, “you” being Te Ākitai Waiohua, can control effectively? 25 

A. Just at the marae. 

Q. And correspondingly, you wouldn’t expect another iwi such as 

Ngāti Whātua Ōrākei to have mana or authority or control in that space, 

would you? 

A. At some points in discussion, perhaps.  By discussing we can come 30 

to an agreement. 
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Q. Yes, I think I understand that, Mr Wilson, I think your evidence describes 

that sometimes where there is uncertainty over tikanga, a discussion can 

assist in coming to a solution? 

A. Yes. 

Q. And so I understand that your evidence is perhaps distinguishing between 5 

central Tāmaki and other areas, is that correct? 

A. Yes. 

Q. And in relation to iwi that operate in confederations or alliances, do you 

agree that each individual iwi within those alliances have their own 

identity? 10 

A. Yes. 

Q. And rohe? 

A. Sometimes.  As an example, one iwi can say that they have authority 

over the land, mana whenua, however we could disagree or dispute 

that claim of that tribe. 15 

Q. And that can sometimes happen within confederations as well, is that 

correct? 

A. Yes. 

RE-EXAMINATION:  MS COATES – NIL 

QUESTIONS FROM THE COURT – NIL 20 

WITNESS EXCUSED 
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MS COATES CALLS 

MARK DERBY (AFFIRMED) 

Q. Tēnā koe Mr Derby. 

A. Tēnā koe whaea. 

Q. Your full name is Mark Derby? 5 

A. Yes. 

Q. And you prepared a brief of evidence dated the 13th of October 2020? 

A. Yes. 

Q. And attached to that is also a separate fulsome report as well, isn’t there? 

A. That’s right. 10 

Q. And you also prepared a summary brief of evidence dated 9th of April 

2021? 

A. That’s right. 

Q. And you have all three of those documents in front of you? 

A. I do. 15 

Q. Can you confirm the contents of all of those are true and correct to the 

best of your knowledge? 

A. I can, yes. 

Q. And if you are able to, just read out the contents of your summary 

document, that would be most appreciated. 20 

WITNESS READS SUMMARY OF EVIDENCE 

SUMMARY OF REPORT OF MARK DERBY FOR TE WAIOHUA 

1.  I was commissioned by Te Ākitai Waiohua Settlement Trust to provide 

historical evidence for the iwi’s customary interests in central Tāmaki 

Makaurau. My report had a particular focus on the iwi’s interests in three 25 

sites, together called ‘Te Ākitai Waiohua Properties’:1 

Mt Eden Normal Primary School, 73 Valley Road (Property A) 

1350 Dominion Road (Property B) 

101A Hillsborough Road (Property C) 

2.  I was assisted by Dr Tanya Rother. Our full report is attached to my Brief 30 

of Evidence dated 13 October 2020 (the Report). This is a very high-

level summary of the Report. 
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Introduction to Te Ākitai Waiohua 

3.  Te Ākitai Waiohua (TAW) derive their name from Te Waiohua, a 

confederation of tribes descended from the earliest Polynesian arrivals 

to occupy Tāmaki.2 

4.  The 17th-century chief Huakaiwaka, or ‘Eater of canoes’ has been 5 

described as a chief of these earlier groups.3 Through a combination of 

diplomacy, aggression and strategic marriage, he unified a range of 

peoples as a single tribal entity.4 

5.  Huakaiwaka’s area of influence centred at Maungakiekie, or One Tree 

Hill, where he lived, and at Maungawhau, or Mt Eden, described as a 10 

key ‘headquarters’ of this chief. Te Waiohua held an undisputed authority 

over the whole area from the Tāmaki River to Te Whau, and stretching 

from the Manukau to the Waitemata.5 

The Te Waiohua people took their name from Huakaiwaka.’6 

Huakaiwaka’s grandson Kiwi Tāmaki consolidated and extended Te 15 

Waiohua dominance.7 A large community developed around 

Maungakiekie (One Tree Hill), which, like Maungawhau, the main 

settlement of Hua, was an extensive pā, possibly accommodating 

thousands of people.8 

6.  While Kiwi Tāmaki stayed mainly at Maungakiekie (One Tree Hill) he 20 

moved seasonally between different maunga pā sites and stayed at each 

of them as it came time to harvest various types of food - fish, shellfish, 

birds, bird eggs and vegetables. Maungawhau was a particularly tapu 

(sacred) place. Te Tuahu o Huakaiwaka is a tapu ceremonial area on 

the slopes of Maungawhau that was reserved for important events.9 25 

7.  Puketāpapa, later renamed Mt Roskill, is ‘a Te Waiohua pa site that was 

also utilised for kumara and food gardens’ also known as Pukewiwi. 

Between these three pa, Te Tātua a Riukiuta (Three Kings) was also 

occupied by Te Waiohua. Meaning ‘the belt of Riukiuta,’ it is named after 

a Te Waiohua tūpuna and described as another Te Waiohua pā site that 30 

was also used for kumara and food gardens.10 

8.  For over four hundred years the surrounding lands, including an area 

traditionally known as Koheraunui, were occupied by the Ngai Riukiuta 

hapū who were part of Te Waiohua. Koheraunui’s main pā, Whataroa, 
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‘the long or expansive food store’, was a defended site near present-day 

Royal Oak where root crops were extensively cultivated. The pā was 

inhabited in the time of Kiwi Tāmaki.11 

Conquest, withdrawal and re-occupation 

9.  The Tāmaki isthmus was a much sought-after territory. Although there 5 

were conflicts, most of the time resources were shared and peace 

prevailed among the highly intermarried tribes.12 

10.  What followed in the mid-18th century was a period of conflict that has 

long been portrayed as culminating in the ‘wholesale conquest (raupatu) 

of Te Waiohua’ by the Te Taoū branch of Ngāti Whātua (later known as 10 

Ngāti Whātua o Ōrākei) under their chief Tuperiri. Major factors in the 

under- and misrepresentation of Te Ākitai Waiohua in the local mana 

whenua narrative were the deaths of their chiefs Pepene Te Tihi and 

Ihaka Takaanini in custody, and the banishment of another chief, Mohi 

Te Ahi a Te Ngu, in the 1860s. This meant that ‘Te Ākitai Waiohua lost 15 

the opportunity to be properly represented in many forums, where key 

decisions over land tenure and land rights were to be decided.’ 

Increasingly, however, that narrative dominated by the victor’s 

perspective, is being challenged and a much more nuanced history is 

coming to light.13 20 

11.  Te Ākitai Waiohua re-established itself in the 1820s in the southern part 

of Tāmaki. Through inter-marriage, Te Ākitai Waiohua also became 

closely related with Te Taoū and Ngāti Whātua. Up to 1840, sites 

throughout Tāmaki were used regularly on a seasonal basis as part of a 

cycle of resource gathering.14 25 

12.  Paora Te Iwi was a chief of Te Tao(hu), Ngaoho and Uringutu descent. 

He maintained in the Native Land Court in 1868 that ‘All this land 

between the two waters’ including places such as Maungakiekie and 

Onehunga, was more or less continuously occupied by people of Te 

Waiohua descent such as Awarua, as a descendant of Te Hōreta.15 30 

13.  Te Ākitai were militarily allied to Te Taou.’16 This alliance persisted until 

after the invasion of the Tāmaki isthmus by Ngāpuhi in the 1830s. 

14.  The Tāmaki tribes of Te Ākitai Waiohua, Ngāti Te Ata, Ngāti Tamaoho 

and Ngāti Whātua - all of Te Waiohua descent - returned to Tāmaki in 
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the 1830s under the protection of Pōtatau Te Wherowhero.17 Te Ākitai 

reoccupied kāinga and pā, mainly around Papahinu [Pūkaki], under the 

leadership of rangatira such as Pepene Te Tihi, Ihaka Takaanini, and 

Mohi Te Ahi A Te Ngu.18 

15.  Onehunga was an important traditional ‘landing or disembarking beach’ 5 

and was a centre for Māori social and economic activities until the late 

19th century. The 50-acre Onehunga papakāinga was occupied by 

Māori until the land was sold by Te Uringutu rangatira in 1844. After 

investigation by the Land Claims Commission, 47 acres were retained 

by the government for the development of the Onehunga Fencible 10 

settlement.19 

16.  The government created a ‘Māori reserve’ on part of the old Onehunga 

papakāinga site, as a camping place and a site for a ‘native grain store’. 

The reserve and store were used for nearly 20 years by the Manukau 

tribes, and tribes from as far south as Rangiaohia, near Te Awamutu. 15 

The Onehunga reserve included a Māori hostel, intended to overcome 

prejudice against Māori staying in other forms of accommodation. Te 

Ākitai Waiohua chief Ihaka Takaanini supervised the Māori Hostel at 

Onehunga, as he did the similar hostel at Mechanics Bay.20 The 

Onehunga Māori reserve fell into disuse after fighting broke out between 20 

the government and the Waikato tribes in July 1863.21 

Land transactions pre-1840 

17.  Tāmaki Makaurau remained a sparsely populated area in the early 

1830s, and until 1835 only few interactions with Pākehā settlers had 

taken place. As various groups returned from their refuge in the Waikato 25 

and reoccupied the region, land rights were disputed. Te Ākitai Waiohua 

came to be involved in three of the largest land transactions in the years 

just prior to the arrival of Hobson and the signing of the Treaty of 

Waitangi.22 

18.  The first large land transaction to take place in Tāmaki was the 1836 sale 30 

to timber merchant Thomas Mitchell of thousands of acres between the 

Manukau and Waitemata ‘Rivers’.23 That area incorporated the peaks 

of Maungawhau, Puketāpapa, Maungakiekie and Te Tātua a Riukiuta.24 
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19.  The Mitchell transaction is an example of land in which Te Ākitai had 

interests that was seemingly transacted without any apparent 

involvement of the iwi. When the land involved in Mitchell's claim was 

subsequently sold again in 1853, but this time to the Crown as part of 

the Hikurangi Purchase, Te Ākitai Waiohua chiefs Ihaka Takaanini and 5 

Mohi Te Ahi a te Ngu were among the signatories.25 

20.  A further large land sale, of virtually all of today’s South Auckland, was 

transacted later in 1836 with William Fairburn. Its northern boundary 

included the canoe portage point at Otahuhu, which had been occupied 

by Te Ākitai in the 1820s. In July 1837 Fairburn undertook to return one-10 

third of this purchase to the tribes which had formerly owned it. He listed 

Te Ākitai as one of those. The Te Ākitai chief Mohi Te Ahi a Te Ngu and 

the Te Waiohua chief Kawau are recorded as receiving some of the 

payments for this land, between 1836 and 1839.26 

21.  A third land sale, of the 2,000-acre Waimai block in south Auckland, was 15 

carried out in January 1840. Again, Mohi Te Ahi a Te Ngu, a chief of Te 

Ākitai Waiohua, is listed as among those selling this land.27 

22.  These land transactions attest that Te Ākitai Waiohua were fully 

recognised participants in the political and economic life of the area 

when Europeans first arrived at the Tāmaki isthmus.28 20 

The alienation of central Tāmaki Makaurau 

23.  Almost all of the Māori-owned land in the region now known as greater 

Auckland was alienated in the 1840s. The majority of this land was 

bought by the Crown, which then resold most of it to private buyers for 

settlement.29 25 

24.  The key Māori figure in these land transactions was Āpihai Te Kawau Te 

Tawa, who had whakapapa connections to Ngāti Whātua (through his 

father) and to Te Waiohua and Tainui (through his mother.) He also held 

strong connections with Tainui’s paramount chief Te Wherowhero. When 

asked at the court hearing over Ōrakei in October 1868, to declare from 30 

which of the constituent tribes Apihai derived his claim to have mana 

whenua of Tāmaki, he confidently stated ‘I claim equally through all.’30 

25.  In 1840 Te Kawau stood on the summit of Maungawhau and indicated 

the boundaries of a triangular area of land of around 3,000 acres, with 
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Maungawhau at its southern point and the Waitematā Harbour at its 

base, which he agreed to sell to the Crown.31 

26.  Despite the “gift” Māori use of the land continued, in the form of freely 

traversing it, fishing on its foreshore, residing in and cultivating it. Twenty 

years later, at the Kohimarama conference, Te Ākitai chief Mohi Te Ahi-5 

a-te-Ngu stated that ‘I parted with my lands whilst I was in ignorance.’32 

27. A second and much larger land transaction took place in June 1841, 

when about 12,000 acres between the Waitematā and Manukau 

Harbours was sold to the Crown by Te Kawau, Reweti Tāmaki and 

Hira.33 The Crown retained land within this block on the slopes of 10 

Maungawhau (Mt Eden) for public use.34 

28.  In 1842 the Crown bought a smaller, 200-acre block, adjacent to the 

above Waitematā-to-Manukau block, from Te Kawau, Tāmaki as well as 

Te Ākitai chief Te Keene Tangaroa.35 

29.  The first of the above transactions included the great Te Waiohua pā of 15 

Maungawhau. The second included the present-day Properties A and B, 

identified as of special significance for Te Waiohua. The third included 

Property C.36 

Te Waiohua interests and the three Te Ākitai Waiohua properties 

30.  The three Te Ākitai Waiohua properties are located in the heart of the 20 

fundamental Te Ākitai Waiohua whakapapa connections to the central 

Auckland area. Their sites lie within a triangle of major Te Waiohua pā, 

particularly Maungakiekie and Maungawhau, as well as Puketāpapa. 

While Kiwi Tāmaki, mainly resided at Maungakiekie, he moved 

seasonally to Maungawhau and Puketāpapa. Extensive gardens 25 

covered the fertile land between these maunga; the nearby Onehunga 

and Waikōwhai coasts were used for fishing and trade. Te Tātua a 

Riukiuta, within this triangle, was another stronghold of the Te Waiohua 

tribes. Essentially, Te Waiohua people shaped the entire area of interest 

in this report, in what are today’s Mount Eden, One Tree Hill and Mount 30 

Roskill suburbs.37 

31.  Te Waiohua mirrors the notion of a much interrelated, mixed group of 

people, characteristic of Tāmaki Makaurau Māori. From at least the time 

of Huakaiwaka, Kiwi Tāmaki’s grandfather and Te Waiohua’s 
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eponymous ancestor, to Āpihai Te Kawau, the recognised leader of the 

Tāmaki tribes in 1840, relationships between the different groups of 

people in Tāmaki Makaurau are marked by interdependence based on 

marriages, strategic alliances and gifting, as well as conquest. Thus, 

once Tuperiri of the Te Taoū branch of Ngāti Whātua took over Kiwi 5 

Tāmaki’s strongholds in the mid-18th century, this did not diminish Te 

Waiohua interests but rather sustained it through further intermarriages 

and the formation of an alliance that persisted until after the Ngāpuhi 

invasion of the 1830s. The subsequent involvement of the Te Ākitai 

Waiohua chiefs Ihaka Takaanini and Mohi Te Ahi a Te Ngu in the 10 

Mitchell/Hikurangi land purchases of 1836/1853 further speaks to Te 

Ākitai Waiohua’s enduring interests over land in the area of concern in 

the mid-19th century.38 

32.  Secondly, this report has found that Āpihai Te Kawau Te Tawa and Te 

Wherowhero must be regarded as highly significant figures in any 15 

exploration of Te Ākitai Waiohua interests in the area concerned, from 

the time they returned from the Waikato to the Tāmaki isthmus in the 

1830s until the New Zealand Wars of the 1860s. It is argued that both 

the powerful Tainui leader and Te Kawau, who was then the recognised 

rangatira of all Tāmaki iwi, were acknowledged by Te Ākitai Waiohua 20 

through shared whakapapa and political allegiance. In the 1840s Āpihai 

Te Kawau entered into a series of what he regarded as land treaties, 

rather than land sales, with the colonial government, believing these 

would benefit both the European settlers and his people. Importantly, the 

1843 and 1845 land transactions at Remuera and Maungakiekie by 25 

Wiremu Wetere, of Ngā Oho and Te Waiohua descent, exemplify how 

Te Waiohua exerted and demonstrated their interests over land in 

central Tāmaki independent of Āpihai Te Kawau as well.39 

33.  When the land surrounding and incorporating properties A, B and C was 

alienated, tāngata whenua initially continued to live and work there for 30 

some time. Where direct occupation and use was discontinued, they 

maintained strong economic relations and participated in the missionary 

and educational institutions that were being established.40 
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34.  Therefore, tāngata whenua including Te Ākitai Waiohua kept an 

occasional or periodic presence, on the Te Waiohua land. The 

establishment of the Wesleyan Native Institution at Three Kings/Te 

Tātua a Riukiuta, on a site formerly occupied by Whataroa, an ancient 

Te Waiohua pā, was publicly supported by the Māori leadership at the 5 

time. Te Ākitai Waiohua had earlier formed friendly relations with the 

Methodist mission at Ihumatāo, where the iwi had retained a significant 

area of land. The iwi’s relationship with the mission even survived the 

extreme stresses of the New Zealand Wars, as exemplified by Te Napi 

or Napi Wilson, grandson of Ihaka Takaanini, Te Ākitai Waiohua chief 10 

and direct descendent of the eponymous ancestor Huakaiwaka, who 

attended Wesley College at Three Kings from 1895. Wesley College is 

now based in Paerata and Te Ākitai Waiohua rangatahi still attend the 

school to this day.41 

35.  The presence and representation of Te Ākitai Waiohua in central 15 

Auckland was maintained into the 20th century. Te Ākitai Waiohua 

increasingly took part in a number of related iwi organisations such as 

the Huakina Development Trust and by building its own iwi 

infrastructure.42 

36.  From the 1980s, Te Waiohua gradually recovered some of its earlier 20 

status in the eyes of the city administration, and was increasingly 

consulted, and acknowledged, over decisions concerning the 

management and use of its most sacred sites, such as Maungawhau 

and Maungakiekie.43 

37.  Fourthly, the evidence presented confirms that Te Ākitai Waiohua fully 25 

resumed their status and role of kaitiaki in central Auckland from the 

beginning of the 21st century. Te Ākitai Waiohua has been directly 

engaged in the Tūpuna Maunga Collective Redress Act and the resulting 

work of the Tūpuna Maunga Authority, thus reclaiming an active role as 

kaitiaki in the area of concern in this report. Furthermore, over the last 30 

twenty years, Te Ākitai Waiohua as an independent iwi entity has been 

broadly involved in the Auckland political arena, communicating and 

arguing their ancestral relationships to wāhi tapu and wāhi taonga once 

inhabited by Kiwi Tāmaki and other Te Waiohua leaders. This 
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engagement is currently undertaken on the basis of limited human and 

other resources.44 

MS COATES ADDRESSES THE COURT (11:29:47) 

COURT ADJOURNS: 11.30 AM 

  5 
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COURT RESUMES: 11.47 AM 

MS COATES: 

Tēnā koe, Mr Derby.  If you’re able to, assisted by Madam Registrar, sign both 

your summary and your brief of evidence that would be greatly appreciated. 

BRIEF OF EVIDENCE OF MARK DERBY 5 

I, MARK DERBY, of Wellington, historian, say: 

1.  My name is Mark Derby. I am a professional historian. 

2.  I have 30 years professional experience of historical research and 

writing. I hold the following qualifications: 

(a) Masters in New Zealand Studies, with honors in history and Māori 10 

language, from Victoria University of Wellington. 

3.  I have been employed by the Waitangi Tribunal and Te Ara — Online 

Encyclopedia of New Zealand, and have worked on contract to the 

Tribunal, Crown Forestry Rental Trust, Office of Treaty Settlements, 

Ministry for Culture and Heritage and others. 15 

4.  I have appeared before the Waitangi Tribunal concerning reports written 

for them. I have also recently appeared before the High Court concerning 

a research report in connection with an application for customary marine 

title and protected customary rights under the Marine and Coastal Area 

(Takutai Moana) Act 2011. I have also written a number of books on New 20 

Zealand social history, most recently a history of Mt Eden Prison. 

5.  A copy of my resume is annexed and marked “MD-1”. 

6.  I have been commissioned by the trustees of Te Ākitai Waiōhua 

Settlement Trust on behalf of Te Ākitai Waiōhua (the Settlement Trust) 

to prepare a research report setting out their customary interests in 25 

central Auckland, particularly in relation to three commercial properties. 

7.  The report “Te Ākitai Waiohua Customary Interests in three central 

Auckland” dated 12 October 2020, authored by myself and Dr. Tanja 

Rother, is annexed and marked “MD-2”. 

8.  I have carefully read Schedule 4 of the High Court Rules 2016 (Code of 30 

Conduct) and I confirm that my evidence has been prepared in 

accordance with the Code of Conduct. 
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9.  I confirm that my evidence is within my area of expertise, except where 

I state that I am relying on the evidence or opinion of another person, 

and that I have not omitted to consider material facts known to me that 

might alter or detract from my expressed opinions. 

CROSS-EXAMINATION:  MR WARD 5 

Q. Tēnā koe, Mr Derby.  My name’s Ward.  I’m one of the lawyers for the 

Attorney-General.  In your summary and in your evidence you talk 

about the emergence of a more nuanced understanding of the history of 

Tāmaki Makaurau and customary interests in Tāmaki, and the Court has 

heard evidence about historical method and how historians go about their 10 

task.  And I take it you’d agree that when historians are considering 

descriptions of customary interests in sources, those descriptions need 

to be considered in light of the circumstances in which the description is 

produced. 

A. I’d agree with that. 15 

Q. So that there’s an avoidance of projecting understandings of customary 

interests from one time onto the circumstances of a different time. 

A. I’d agree. 

Q. And that would include the careful consideration of statements that are 

made in the Native Land Court and recorded in the Native Land Court 20 

minute books? 

A. That’s certainly an important source of evidence for questions of this kind, 

mmm. 

Q. And a consideration of the context in which the minute book statements 

are made would be a basic methodological step? 25 

A. I’m sorry, could you repeat the question, Mr Ward? 

Q. I’ll rephrase the question, sorry.  We agreed that it was important not to 

project an understanding from one time back onto another time.  That 

consideration would be necessary when you were looking at minute 

books as well, wouldn’t it? 30 

A. Yeah.  Yeah.  
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CROSS-EXAMINATION CONTINUES:  MR WARD 

Q. And you’d need to give consideration of who wasn’t in the Court, as well? 

A. Yes.  You would need to look at absences as well as presences, certainly. 

Q. Now when you have completed your report, you haven’t read the 

evidence from Michael Macky that’s been filed for the Crown in this 5 

proceeding, have you? 

A. I hadn’t had access to Mr Macky’s evidence at that point. 

Q. So you haven’t had access to the reports from Don Loveridge that are 

attached to Mr Macky’s evidence? 

A. I don’t believe so, no. 10 

Q. So Dr Loveridge refers to Āpihai telling the Native Land Court in 1866 that 

he remembered Auckland being sold and that he was among those 

receiving the purchase money, it’s 306.04010.  And then when 

Dr Loveridge goes on to discuss the statements in 1868 from Āpihai that 

you quote, Dr Loveridge says that that reference to gifting is a reference 15 

to a dispute about the boundary of the 1840 transfer land.  Can I just 

check that you haven’t had an opportunity to consider Dr Loveridge’s 

argument when you put your report together, have you? 

A. No, I hadn’t had that opportunity. 

Q. When you talked about “nuanced” histories emerging in relation to 20 

Te Ākitai and others, some of those nuanced histories have been 

produced in relation to Waitangi Tribunal claims.  Would  that be 

accurate? 

A. Yeah, some of them have been, certainly. 

Q. Would you agree with Dr Belgrave’s evidence that the production of 25 

historical research in a Tribunal context doesn’t exclude the value of that 

historical material but its connection to the Tribunal process is something 

that a historian should bear in mind when using that source? 

A. Yeah, I’d probably agree with that, yeah. 

CROSS-EXAMINATION:  MR WARREN – NIL 30 

CROSS-EXAMINATION:  MR MAJUREY – NIL 
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CROSS-EXAMINATION:  MR HODDER  

Q. Do you happen to have your resume with you? 

A. I’m afraid I don’t. 

Q. For some reason it didn’t make it into the common bundle but I imagine 

you remember bits of it. 5 

A. I do. 

Q. So I hadn’t heard of a Master of New Zealand Studies before.  What 

disciplines or discipline does that come from? 

1155 

A. My undergraduate degree was in history and Māori language.  The 10 

degree is awarded through the Stout Centre for New Zealand Studies at 

Victoria, where I did my Masters. 

Q. You have a wide-ranging number of publications to your name that you 

mention in your résumé from the Spanish Civil War to Mount Eden Prison, 

which is an impressive diversity, you’d agree that your writings are 15 

diverse? 

A. Yes. 

Q. And would you describe yourself as a generalist? 

A. A journalist? 

Q. Generalist, with a “g”. 20 

A. A generalist.  I don’t know that I’d ever applied that term to myself, yeah 

I have a wide range of historical interests. 

Q. So in relation to the evidence you’re giving the Court today, what 

particular topics would you say you’re an expert on? 

A. The location and presentation of archival evidence predominantly. 25 

Q. And do I take it that you would regard your history training and your 

New Zealand studies training, plus the work you’ve done in the archives, 

has been the basis for your expertise? 

A. I have also written and presented a number of other historical reports for 

organisations such a the Waitangi Tribunal, for the Crown Forestry Rental 30 

Trust and so on and I would be drawing on that experience in the course 

of preparing this report. 

Q. When I looked at those in your résumé I didn’t see anything relating to 

Tāmaki, is that correct? 
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A. That’s correct. 

Q. When I looked in that résumé I also saw a reference to what is described 

as a research report which bears the same title as your MD-2 attachment 

and co-written with Dr Rother, and it says it was done for the Te Ākitai 

Waiohua Settlement Trust but dated August 2020.  Now, the reason I ask 5 

about that is simply that the report that you have is attached to your 

evidence of, I think, October 2020, so am I right there’s a gap between 

them? 

A. As I recall, the date for delivery of this report was in August. 

Q. Well, the evidence was due in October and that’s the date of your 10 

one-page brief of evidence which is like the cover sheet, so I’m interested 

in that August date.  Just one step before I get there, you do say in your 

report, and if you’ll forgive me I’ll call the Customary Interests in Three 

Central Auckland Sites, the report, for the purposes of my question.  If I 

ask about something else I’ll try and specify, but at page 100 of the report 15 

you observe, I think this is in your conclusion, that more research is 

needed.  Now the position was I understand it is that when you had 

completed the report you felt that there was more work to be done had 

you but more time and perhaps more money, is that correct? 

A. That’s correct. 20 

Q. And so in the period between August and October, that is the date of 

finishing the report and the date of signing your brief of evidence, you did 

no further work on this topic, is that correct? 

A. I believe there may have been a little passing back and forth of the original 

report with the client group, the trust that commissioned it, so there may 25 

have been a little feedback subsequent to that.  I can’t recall very clearly, 

but I think that was – there was certainly no further, no further research 

carried out. 

Q. Well just to clear that up though, are you suggesting that perhaps the 

August 2020 date indicates the date of a draft and there were further 30 

changes after that? 

A. No, no I believe that the final report was filed in that month, by the filing 

date. 

Q. When you say “filed”, do you mean it was delivered to Te Ākitai? 
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A. I dealt through the lawyer for the trust. 

Q. So your lawyer gave a deadline of August 2020 for the report, is that 

correct? 

A. As far as I recall, yes. 

Q. And I realise that this is going back a bit, although maybe not too far, do 5 

you recall when you were commissioned to write that report? 

A. In about May or June of last year. 

Q. Of 2020? 

A. Mmm. 

Q. And had you done any previous work for Te Ākitai Waiohua? 10 

A. No. 

Q. So you were coming fresh to this topic? 

A. Yes. 

Q. As at May or June 2020? 

A. That’s correct. 15 

Q. As the report says and as you say in your evidence, it was co-authored 

by Dr Tanja Rother.  So Dr Rother writes specific parts, or is it a sort of a 

joint interwoven, inseparable narrative? 

A. Dr Rother has worked as my research assistant for a couple of years prior 

to this report and carried out a lot of the archival research on the ground 20 

under my direction.  The writing of the report is my work. 

Q. So your fingers were on the pen or on the keyboard, correct? 

A. Yeah. 

Q. And am I right to understand that you don’t personally claim expertise in 

tikanga Māori? 25 

A. You’re right, I don’t claim that. 

Q. And that that’s one of the reasons why the report explains at page 7 that 

it doesn’t use a tikanga lens, is that correct? 

A. Yes, I rely on other authorities in the report for those issues. 

Q. But it’s hard to write in this area without engaging to some extent with 30 

tikanga, isn’t it? 

A. Yes, but in this case I felt it was necessary.  There are other authorities 

and some of them are present here in the Court who I defer to for such 

issues in this case. 
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Q. Well the proposition I’m putting to you is that any historian writing about 

customary interests, probably anywhere in this country, but certainly in 

Tāmaki Makaurau, can’t write it without having some regard to tikanga 

matters, can they? 

A. I limited myself in the timeframe of the report to published sources, to 5 

archival sources and for the tikanga context for those sources I relied on 

existing – on other people’s existing work. 

Q. And those would be matters that are either footnoted and/or referred to in 

the bibliography? 

A. Yeah. 10 

Q. Just so I’ve understood the general thesis or the components of the 

general thesis, can I just make sure I’ve understood some core 

propositions and then obviously you’ll have the chance to correct me.  My 

understanding is that one of those core propositions from your report is 

that Te Ākitai Waiohua are, or they represent, the ancient Waiohua 15 

people of Tāmaki. 

A. Yeah, my impression is that present day Te Ākitai Waiohua has evolved 

out of that much earlier grouping. 

Q. And secondly, I understand the thesis to include the proposition that 

Te Ākitai Waiohua as a separate group at least were not the subject of 20 

raupatu and displacement by Te Taoū and other Ngāti Whātua hapū in 

the 18th century. 

A. Are you referring to a particular part of the report, or? 

Q. I’m actually taking that from your summary at page 100, but I thought that 

was the general thrust of the early part of the report. 25 

A. Would you mind repeating the question. 

Q. Is it one of the propositions within your general thesis that Te Ākitai 

Waiohua were not the subject of raupatu and displacement by Te Taoū 

and other Ngāti Whātua hapū in the 18th century?  

1205 30 

A. Yes, that's correct. 

Q. And the third proposition I have understood is that they, that is being 

Te Ākitai Waiohua, have customary interests that are at least equivalent 
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to those of Ngāti Whātua Ōrākei in the 2006 RFR area or central Auckland 

that this case is concerned with? 

A. I’m not very comfortable with trying to equate the customary interests of 

different iwi.  I find that a difficult decision to make.  I would say – I would 

prefer to put it in terms that both iwi hold customary interests in the same 5 

area. 

Q. One feature of this case, as you’ve probably established, is that at least 

for its part, Ngāti Whātua doesn’t deny some kind of historical interest in 

various parts of Tāmaki Makaurau but it does say that its interests in the 

nature of ahi kā roa are stronger.  So in that sense there’s a question of 10 

weighting of interests and the question I put to you was whether you 

regarded, on your basis of your work, the interests of Te Ākitai as at least 

equivalent to those of Ngāti Whātua.  And you’ve simply said they both 

have interests, which actually doesn’t take us a long way. 

A. My brief and the primary focus of my report has been on the three 15 

properties known as A to C, and the evidence I was able to find led me to 

believe that Te Ākitai Waiohua did indeed hold customary interests in that 

area.  As I say, I don’t feel I can say with confidence that their interests 

were equivalent to those of another iwi, of Ngāti Whātua Ōrākei. 

Q. All right. 20 

A. Yeah.  I certainly found plenty of evidence to support the fact that Te Ākitai 

Waiohua had and continue to have customary interests over that area. 

Q. My second to last proposition that I’ve drawn from what I understand to 

be your general thesis relates to Āpihai Te Kawau, who was mentioned a 

number of times in your report, correct? 25 

A. Yes. 

Q. And I understand that there’s a proposition in there – two propositions, 

actually; firstly, that he was not simply a Ngāti Whātua rangatira, that 

he was some kind of Waiohua descendant’s rangatira, not limited to 

Ngāti Whātua.  Is that what you intended? 30 

A. It’s my understanding that he had whakapapa connections through his 

mother to Waiohua. 

Q. And somewhere I think we used a phrase such as: “rangatira of all 

Tāmaki.” 
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A. He says himself, and I quote him in the report as saying that he represents 

“all the iwi” from which he descends. 

Q. And the related proposition is that, and I’m just trying to check that 

I’ve drawn this correctly from the report, is that he, that is to say 

Āpihai Te Kawau, was some kind of agent for Te Ākitai Waiohua, 5 

particularly at the time of land transactions commencing from 1840. 

A. He appears to have been the paramount rangatira over that area and 

Te Ākitai Waiohua regarded him as such as their rangatira, as...  Not 

exclusively but he appears to have held that authority and – over the 

tribes in that area at the time.  I don’t think you could say – the concept of 10 

him acting as an “agent” I don’t think expresses that notion of 

rangatiratanga. 

Q. In my words, and I’m not trying to hold you to them, but the proposition is 

that he was able in some senses to act on behalf of Te Ākitai, because of 

that status that he had? 15 

A. I believe that’s correct. 

Q. And at the heart – and this is the final proposition – do I understand that 

the customary interests that you have identified Te Ākitai Waiohua as 

having had continually are based on the concepts of whakapapa, in 

particular with the Waiohua ancestors? 20 

A. Are we talking specifically about Āpihai Te Kawau here or more widely? 

Q. This is the general proposition, that whatever customary rights 

Te Ākitai Waiohua can assert are based on – well they’re based obviously 

on events to some extent but they’re also based in particular on the 

whakapapa which can be traced back to the Waiohua people of old. 25 

A. I make the point in the report that the rights that Te Ākitai Waiohua 

assert also derive from their close allegiance with the Kīngitanga, with 

Pōtatau Te Wherowhero and his return to the Auckland area.  So I don’t...  

There are – yeah, there are multiple strands, multiple grounds on which 

their rights are asserted. 30 

Q. Well that would not apply until the late 1830s, correct? 

A. Well except for the fact that there are also whakapapa connections 

between Te Ākitai Waiohua and the Tainui people which predate that 

period. 
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Q. Well I guess my proposition is that Kīngitanga didn’t exist until the 1850s, 

did it? 

A. No, that’s correct.  Yeah. 

Q. Now I’ve seen reference to the Ōrākei minute books in your report.  Can 

we agree that nothing in there from Āpihai Te Kawau supports any of the 5 

propositions that I’ve just been discussing with you? 

A. I’d have to go back and check but no, I think that’s – I wasn’t able, in the 

time available to me and because I – as I say, I chose to focus on 

published sources, I am not as familiar, I am not familiar with the judgment 

given in the Native Land Court minute books.  I again relied on 10 

earlier reports for the information given there.  I’m also aware that since 

Te Ākitai Waiohua were not present at that hearing, that – were not 

represented at it, that I chose to look elsewhere for the research sources. 

Q. So can we have 302.00704 please?  This is Ōrākei minute book 

number 1.  If we go to page 00810?  This is the evidence of Hetaraka 15 

Takapuna who was the opposing party to Te Kawau in those 

proceedings, and I think you’ve probably answered this question to some 

extent but... 

A. Okay. 

Q. You will see there, if you can just turn to the bottom half of the page, 20 

please?  He’s asked what Ngāi Tai are left besides yourself.  They’re all 

dead; I’m the only one.  Are they any at Waiohua?   No, no, such, 

excepting those at the Bay of Islands,” and he says: “I am Waiohua.”  “Are 

there any others?” et cetera.  And then he goes on to say: “there’s no tribe 

at present called by the name of Waiohua.  There are a number of tribes 25 

who claim descent from Waiohua.”  Some of those last few sentences, 

for example: “there is no tribe at present called by the name of Waiohua,” 

is that proposition from Hetaraka Takapuna consistent with your 

research? 

1215 30 

A. I feel that that question is going beyond my area of expertise.  I think it’s 

one that is better put to the Waiohua customary interests authority. 

Q. Now in terms of your report, which I know you have a copy of somewhere 

nearby. 



2973 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

WITNESS REFERRED TO REPORT 

Q. The bibliography starts at page 103. 

A. Yeah. 

Q. Can I ask whether the bibliography covers all material you considered or 

only that that is referred to in the report? 5 

A. As I recall, the latter. 

Q. Only what’s referred to in the report? 

A. Mmm. 

Q. One of the reasons I asked is if we go to page – we may as well have 

Mr Derby’s report on the screen, so 305.03257?  And we were at page 10 

305.3359.  And on the next page, 3360, in terms of Native Land Court 

minutes, you refer to the judgment given by the Native Land Court and 

you also refer to the Ōrākei minute book volume 1.  Correct? 

A. Which page are we looking at here? 

Q. We’re under the heading: “Native Land Court minutes,” at the top of the 15 

page. 

A. Yes, I see that. 

Q. So the reason that I am asking you this is that you do at one point quote 

from somebody in the minute book number 1 but there’s no reference to 

minute book number 2.  So did you review minute book number 2? 20 

A. I did not.  It’s possible that Dr Rother did. 

Q. Are you aware that much of the evidence in that case from Ngāti Whātua 

witness including Te Kawau and Tūhaere and Hengia is in volume 2? 

A. I wasn’t aware of that, no. 

Q. You don’t mention in the bibliography any of the works of 25 

Sir Hugh Kāwharu.  That's correct isn’t it? 

A. That's correct, yeah.   

Q. Are you familiar with his work? 

A. I’m not greatly familiar with it.  I understand that he was a colleague of 

Russell Stone, who I do reference in the report. 30 

Q. Well are you suggesting that somehow he’s a contributing author to 

Stone’s work? 

A. No, I’m not suggesting that.  I’m saying that by drawing on Stone’s work, 

I didn’t see the need to consult the work of Sir Hugh as well, in this case. 
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Q. So do I take it from that that you saw that there was an orthodox or 

unnuanced history represented by Stone, and which you assumed that 

Kāwharu’s work was consistent with? 

A. Ah, I went to...  No, that’s not correct.  I drew on the most authoritative 

sources that I could access in the time available and I had to make a 5 

selection from them.  The report was produced within a very limited 

timeframe.  Had I had more time, I would certainly have included a wider 

range of sources including those of Sir Hugh. 

1220 

Q. And does the same apply to Angela Ballara? 10 

A. To Angela Ballara? 

Q. Yes. 

A. Yeah, it applies generally I think. 

Q. So these time constraints seem to have been quite severe and I guess 

just for completeness I’m taking it that that means that you didn’t have 15 

time to have regard to Sullivan’s work on cultivation and return to the 

Tāmaki isthmus in the 1830s? 

A. I don’t believe so, no. 

Q. You do refer to various statements of evidence at page 104 which I think 

is the next page on of the bibliography, page 3360, perhaps we’re still 20 

back on that, yes.  So under the heading “Official Documents” there’s 

reference to some evidence, the first two items are evidence of tikanga 

experts called by Ngāti Whātua in this case, Mr Kruger and Mr Meredith, 

correct? 

A. That’s correct. 25 

Q. The next two are from 2007 and the Waitangi Tribunal’s inquiry into the 

process that led to the Ngāti Whātua Agreement in Principle 2006, 

correct? 

A. Correct. 

Q. And Mr Minhinnick was giving evidence on behalf of Ngāti Te Ata, 30 

correct? 

A. Yes. 

Q. And Mr Murdoch was giving evidence on behalf of Te Kawerau ā Maki? 

A. That’s right. 
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Q. And then finally a bit further down at the bottom of that list just above the 

heading “Reports” there’s something by Ms Wilson, Ms Karen Wilson in 

the Environment Court August 2018. 

A. Mhm. 

Q. Can I assume that all that material was provided to you by Te Ākitai or its 5 

lawyers? 

A. Most of it I think was initially sourced by Dr Rother, who unfortunately is 

unavailable at the moment owing to a family illness and is now on her way 

to her homeland in Germany.  I’m unable to check that information with 

her. 10 

Q. The reason I’m asking this series of questions is what it doesn’t show and 

what you don’t refer to anywhere in your evidence is to the evidence of 

other witnesses in this proceeding, for example, Professor David Williams 

or Dr O’Malley or Ms Kāwharu? 

A. I certainly did not consciously and deliberately exclude those authorities 15 

from the range of sources that I consulted.  Yeah, I addressed the 

research questions in front of me as thoroughly as I, you know, as 

thoroughly as I could in the time available to me. 

Q. This is not, can I say, not necessarily perhaps a criticism of you.  Do I 

take it from what you’ve just said and what you’ve not said that you 20 

weren’t provided with the evidence of Professor Williams, Dr O’Malley 

and Ms Kāwharu? 

A. As I say, that information may have been provided or it may have been 

sought by and received by my research assistant.  I’m unable to confirm 

that. 25 

Q. Well, I take it we can confirm that you personally have not sighted it or 

reviewed it or responded to it? 

A. That’s correct. 

Q. And so in terms of the retainer that you have from, or had from Te Ākitai 

Waiohua, were you asked to prepare a report with the title that you have 30 

unrelated to this litigation, or was it prepared for the purposes of this 

litigation, do you know? 

A. It was prepared for the hearing, the present hearing, yes. 
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Q. But it didn’t extend to responding to witnesses from Ngāti Whātua other 

than those, perhaps other than those that were provided to you, although 

those were tikanga expert ones to which you really couldn’t respond, 

correct? 

A. As I say, I unfortunately am unable to speak very specifically about 5 

exactly which reports were provided for us. 

Q. And just for completeness, can I take it from the discussion we’ve had so 

far that you have not had the opportunity to consider the statement of 

claim in this case for Ngāti Whātua Ōrākei? 

A. Yes, that’s correct, yeah. 10 

Q. You were in court I presume this morning before the break, were you? 

A. Yes, I was. 

Q. And you would have seen that Mr Wilson was taken to the Te Ākitai 

website by my learned friend Ms Jones, do you recall that? 

A. I do. 15 

Q. Have you seen that website before? 

A. I don’t believe I have. 

Q. Well I guess inherent in that is that you weren’t a contributor to it? 

A. Certainly not, no. 

Q. So you’ve not seen it before today, is that what I understand what you 20 

just said? 

A. I may have seen it since the report was filed, I can’t recall.  But I hadn’t 

seen it at the time that I wrote the report. 

Q. Well, in case there’s a visual prompt and it’s helpful, can we bring up 

350.33704.  Thank you.  So given that you haven’t seen it before, I’ll focus 25 

on just one page of this which is page 33710. 

A. Mhm. 

Q. This is a timeline, and I’m not wanting to hold Te Ākitai to it word for word 

or you, but I just want to see whether it’s broadly consistent with the 

material you have – 30 

A. Okay. 

Q. – reviewed.  So starting in the 1720 to 1750 period, Kiwi Tāmaki leads 

Waiohua, he’s based at Maungakiekie and he’s killed in battle.   

A. I see that. 
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Q. That I think is consistent with what your evidence is?  Yes.  And then 

again these dates I’m sure we’ve heard evidence cautioning us, quite 

properly, against trying to be very accurate about these dates but 

sometime Waiohua lose a series of pā in Tāmaki Makaurau and they 

retreat to Drury, Pokeno, Kirikiri/Papakura and other parts of South 5 

Auckland.  That’s also consistent with your understanding? 

A. I don’t believe that I – that my own report covers that, I mean chooses to 

include that information, but it’s not inconsistant. 

Q. And 1760 Waiohua tribes withdraw south from Tāmaki to Papakura, 

Ramarama and surrounding areas. 10 

A. Yes – 

Q. Again, that’s the same thing as your last statement I imagine, last 

response.  Mid 1780’s, Te Ākitai Waiohua re-establish themselves at their 

residences at Wiri, Pūkaki and Otahuhu. 

A. Yes, I see that. 15 

Q. Is that consistent with your understanding or, again, it wasn’t a topic you 

had to get into in detail? 

A. Yeah, I believe it is.  I might need to check my report to be sure but as far 

as I can recall, yes. 

Q. Right.  1821 is the era of Ngāpuhi with a completely asymmetric 20 

advantage in terms of musketry and people desert the isthmus and go 

elsewhere, mostly to the Waikato, so that’s I understand to be the point 

of the all volcanic cone pā of Tāmaki Makaurau virtually abandoned, that’s 

also consistent with your work? 

1230 25 

A. Yeah, I mean I think the word “virtually” is important, it’s a qualified – it 

qualifies that statement. 

Q. Yes it does, but does it mean anymore than that people were either deep 

in hiding or making very occasional forays in because they were, quite 

rightly, intimidated by the risk of Ngāpuhi plus muskets arriving at any 30 

time? 

A. I think that’s likely to be the case. 

Q. So there really weren’t permanent settlements – 

A. Yeah. 
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Q. – that were prepared to run that risk, correct? 

A. That’s right, I think. 

Q. There is a sort of a semantic issue which arises in this case, I’m sure 

there are many semantic issues in this case, but one of them is the 

question of what Tāmaki is.  When you are writing about Tāmaki or 5 

Tāmaki Makaurau, it can mean one of many things which run from a very, 

very large acreage down to an area between the Manukau and 

Waitematā harbours, possibly down to the area that’s now the Auckland 

CBD, or pretty close to it.  Do you use a particular version in your work? 

A. No, I don’t hold a fixed position on that question, I confess that I am not 10 

sure, I know that George Graham’s work on Māori place names identifies 

that term as an old name, it’s not a recent terminology, as some have, I 

believe, claimed.  So I felt justified in using it myself in the report, but the 

boundaries that it referred to in those days is something that I admit I am 

unsure about. 15 

Q. In terms of your understanding you wouldn’t exclude, for example, Wiri 

Pūkaki and Ōtāhuhu from Tāmaki Makaurau, would you? 

A. I think that they could have been referred to under that blanket term in 

that period. 

Q. And so if we go down towards the bottom of this page, just the last couple 20 

of items please, 1835 item, “After being in exile in the Waikato, Te Ākitai 

Waiohua returned to Tāmaki, establishing – or re-establishing themselves 

at Pūkaki, Papakura, Red Hill and Pōkeno,” a matter of sort of maybe a 

simplistic reading, it seems to be return to Tāmaki and to those places, it 

does indicate that Tāmaki includes South Auckland, do you agree? 25 

A. I think the – as I say, I didn’t write this material – 

Q. I appreciate that. 

A. – but the fact that settlements were re-established in those places does 

not, I think, exclude the present occupation and use of other parts of the 

territory. 30 

Q. Well I was really trying to establish whether those areas are within an 

area called – a broader area called Tāmaki, or Tāmaki Makaurau and I 

think you may have agreed that they may well be. 
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A. As I say, I tried to, you know, I found varying views on the question of how 

far that term extended and I wasn’t able to make a conclusive decision.  I 

couldn’t say with confidence the geographical boundaries at that time.  

Q. Can we go please to page 341.27512, these are extracts from Stone’s 

book that you referred to already and is cited a number of times in your 5 

report, you’ll recognise it no doubt? 

A. I do. 

1235 

Q. And if we were to go please to 27546A, and just blow up the top half of 

that map a bit larger, if we can?  Now we’ve been warned on various 10 

occasions about drawing lines on maps, it’s a bad habit as well but this is 

a map, by Professor Stone, in which it shows Te Ākitai as Otahuhu and 

south and east, and on the eastern side of the Manukau.  Is that 

consistent with your work? 

A. In fact not.  I mean, simply superimposing the names of the iwi over a 15 

map like this I think does not do justice to the complexities of the 

interrelationships between the groups involved and the shifting seasonal 

shared use of that territory by those people. 

Q. Well we’ll come to the question of use but use can occur by agreement 

between the party that treats the area as primarily theirs, can’t it?  20 

A. I would agree that the Te Ākitai term overlays the area in which the three 

properties of particular concern for my report are sited. 

Q. Well those properties are in the area where the word “Tāmaki” appears, 

aren’t they? 

A. So they are, yes.  I beg your pardon.  As I say, I don’t find this map 25 

particularly helpful.  I am not saying that I dispute any part of it but I don’t 

feel as though it gives a very useful and accurate portrait of the way in 

which those peoples occupied and used that area in that period. 

Q. Could I go please to page 349.33627?  These are extracts from a 1949 

Tainui history by Kelly.  A bit of discussion of that I think last week.  Are 30 

you familiar with this book at all? 

A. I couldn’t say I’m familiar with it.  I’ve heard of it.  I don’t believe I consulted 

it. 



2980 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

Q. So Kelly writes – he’s been criticised in a subsequent work done by Biggs 

but essentially by Jones for, among other things, plagiarism but it’s a 

series of summaries of encounters between Tainui iwi and others, many 

of them involving military engagements, arms.  But if we go to 33648, so 

concentrating on the Auckland Isthmus, you’ll see the words “Waiohua” 5 

and “Ngāi Tai” feature there –  

A. I see that. 

Q. – as Kelly’s map showing Tainui territory.  And so contrary to Stone, Kelly 

shows Waiohua as occupying that central Tāmaki area. 

A. Can I just check please, what historical period does this map depict? 10 

Q. I’m not sure he says that. 

A. I think that’s an important question. 

Q. Well it may become less important depending on the questions I get to 

ask you in a couple of minutes.  So let’s see how we go. 

A. Okay.  Mmm. 15 

1240 

Q. So at this point, what isn’t identified by Kelly is a separate Te Ākitai 

Waiohua entity and so I have assumed that in this map, and again I 

appreciate you don’t know it, you didn’t write it or draw it, that Te Ākitai’s 

presence is likely to be included in a more general description of 20 

Waiohua, above the word “Tāmaki”.  Is that a reasonable inference, do 

you think, or you don’t wish to comment? 

A. I feel as though the relationship between Te Ākitai Waiohua and Waiohua 

per se is a question of sort of customary interests which I don’t feel 

competent to address to an extent.  Whether or not the term “Waiohua” 25 

here could be said to also apply to Te Ākitai Waiohua (Maori 12:40:52), 

do I take it that that’s the thrust of your question? 

Q. Well I’ve asked the question.  I think you’ve indicated you’re not really 

able to answer it and that’s a fair response. 

A. I’m afraid not, yeah. 30 

Q. All right. 

A. But I feel as though it’s an issue for those people themselves to shed light 

on. 



2981 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

Q. Well yes and no.  Obviously at one level it is.  At another level, historians 

are working to try and see what the historical record provides to assist us, 

aren’t they? 

A. That's right and I do briefly touch on the relationship between Te Ākitai 

Waiohua and Waiohua itself at the beginning of my report, and I don’t 5 

really feel able to go beyond that. 

Q. Well let me just spend a minute or two more on Kelly’s work and let’s go 

to page 33637.  So chapter 24: “The conquest of the Waiohua, 1750.”  

So, first question is, and I may be repeating my questions but you might 

have to repeat your answer, was your evidence there was no conquest of 10 

the Waiohua in 1750, or thereabouts? 

A. If by “conquest” is meant the utter defeat and eradication, then I would 

dispute the use of the term. 

Q. All right.  So the language Kelly uses at first sentence is: “we now come 

to that period which saw the downfall of the Tāmaki tribes and a conquest 15 

of their territory by the Ngāti Whātua of Kaipara.” 

A. Yes I see that. 

Q. It goes on to say: “the Waiohua, by which name the people of Tāmaki are 

generally called, occupy the country commencing at the Tāmaki River 

and embracing the Auckland Isthmus to as far west as Waitākere, where 20 

their territory adjoined that of the Kawerau.”  So that does cover the period 

or the area that we are concerned with in this case which as you 

officiate, is the area between the Manukau and the Waitematā covered 

by the 2006 RFR area. 

A. Yes it does. 25 

Q. So – partly my own fault, I’ve forgotten.  So your answer was you don’t 

believe there was a conquest or that it depends what you mean by 

“conquest”? 

A. That's right.  The latter, yeah. 

Q. It depends what you mean by “conquest”? 30 

A. I mean, we’re talking about the period in which the chief, Kiwi Tāmaki, 

was killed, in battle.  And I certainly acknowledge and address in my 

report that significant event. 
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Q. Well it’s the consequences of that significant event that matter really, don’t 

they? 

A. That's right. 

Q. I mean the death of an individual no doubt regrettable but it’s the political 

implications of that that we are concerned with, aren’t we? 5 

A. We are. 

Q. And the proposition as you doubtless know that Ngāti Whātua advances 

is that it wasn’t just the killing of an individual but that the power structure 

which Kiwi Tāmaki presided over disintegrated and was replaced by one 

which was dominated by Ngāti Whātua hapū, not least Te Taoū.  So on 10 

that basis, is that something which your research supports or not? 

A. I found other evidence to suggest that that is perhaps an overstatement 

of the extent to which the one iwi superseded the other. 

1245 

Q. All right, so if we go please on to page 33639 just for completeness of 15 

Mr Kelly, and just above the whakapapa, this is Kelly describing the 

conquest of the Waiohua as he saw it coming in stages, and the last one 

is what he’s describing on this page 257 in terms of Kohimarama, Ōrākei, 

Takaparawhau and Taurarua, and then says, “They,” being the people of 

Waiohua that remained, “Were not long left in peace because as soon as 20 

Ngāti Whātua learned of their action they came down in force and wiped 

them out, their destruction of Waiohua being so complete that only a 

miserable remnant remained and these, it would seem, were suffer to 

remain in peace at Pūkaki and Ihumātao on the south side of Māngere.”  

And that, in a sense, is consistent with Stone’s map, that is to say that 25 

Waiohua then becomes centred south of the Manukau and east of the 

Manukau, but not in the area of central Auckland. So again, your research 

says what? 

A. I found very little evidence either way in this matter, but I am concerned 

that this may be an overly-simplistic historical reading. 30 

Q. In your evidence in relation to the idea there was no raupatu, you say in 

your report, well you don’t actually say it, you quote Mr Walzl as saying 

that there was no raupatu. 

A. Can you refer me to a page number? 
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Q. It’s your page 14, it starts at the bottom of the page, so this is page 3270, 

just by the bottom of the page please.  So this is the evidence and this 

phrase “a much more nuanced history” may yet become one of the 

phrases of this case, we’ll see how we go, and “nuanced” is rapidly 

approaching “context” as a word which might have had its overuse.  5 

Anyway, what you do is you quote Walzl bottom of the page and onto the 

next page at some length.  And, as I understand it, the purpose of quoting 

Walzl is to capture his propositions which says there wasn’t really a 

conquest, it was just a family dispute, and that all that happened was that 

Tuperiri arrived with his people and they married into the Waiohua people, 10 

that’s effectively what those quotes say, isn’t it? 

A. He certainly challenges the notion of a conquest of Waiohua by Ngāti 

Whātua in that period. 

Q. Now the Walzl piece of work, was that provided to you by Te Ākitai 

Waiohua? 15 

A. I can’t say for sure because again this was information which was 

originally accessed by Dr Rother and I drew on her findings and wrote the 

report from that. 

Q. Well, if we were to bring up 332.20920, this is one of the reports, and it’s 

the only one we have in the common bundle so I confess it’s the only one 20 

I read, but you recall this?  It’s not dated and I think it’s referred as being 

undated in your materials, correct? 

1250 

A. Yeah, I cite it in my report.  It’s the one cited here on the page you’re 

referring to I think. 25 

Q. So it looks like a document that was commissioned by Te Ākitai Waiohua, 

agree? 

A. It does. 

Q. And somewhat mysteriously says it’s been abridged by the Te Ākitai 

Waiohua Iwi Authority? 30 

A. Yes, I can’t – I have no information on the use of that term. 

Q. And if we go to page 2092 above the heading, going back to the top of 

the page please, “Strictly confidential and submitted to the Office of Treaty 

Settlements for the Crown without prejudice”.  So you say it’s a 
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reasonable inference this was being submitted by Te Ākitai Waiohua to 

the Crown for negotiation purposes? 

A. That’s my reading of that sentence, certainly. 

Q. So just if we pause on “nuanced history”, am I right to understand that the 

main nuanced history that you are referring to is in your footnote 52 if we 5 

go back to your report at page 14, so what you cite there is Walzl who is 

providing material for Te Ākitai Waiohua for their negotiations for the 

Crown, Murdoch who we saw was producing material and that Murdoch 

is the matter you refer to as the evidence you refer to in your bibliography, 

correct? 10 

A. Yeah. 

Q. Provided on behalf of Te Kawerau ā Maki? 

A. That’s right. 

Q. And Minhinnick is a leader of and providing evidence for Ngāti Te Ata, 

correct? 15 

A. Yes, that’s right. 

Q. And then Mackintosh is the one left out, Mackintosh is a thesis.  So can 

we agree that this more nuanced history is coming from people who are, 

in this case at least, either have or are currently taking a position adverse 

to Ngāti Whātua? 20 

A. I don’t think you can say that in the case of Mackintosh certainly. 

Q. Well I’m asking about the other three then. 

A. Yeah, they are focusing on the actions of the other iwi. 

Q. Now I presume that the reason, going back to the quotation that you give 

on your page 14 and 15 from Walzl, is you quote that because you agree 25 

with it, is that right? 

A. Yeah, I found no reason to disagree with it.  I did not interrogate the 

sources that Walzl used. 

Q. Well, at the moment I’m wishing to explore precisely what your evidence 

is directed to and we’ve already had examples of this in evidence from 30 

historians in this case.  Some set out a view and say we have formed the 

view based on our own research that there was or was not a raupatu in 

particular in the 18th century; and others have said, well, there’s more than 

one narrative, we don’t necessarily want to chose between the narratives, 
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we just want to let you know there’s more than one narrative and the 

dominant narrative which is the Ngāti Whātua narrative you have to be 

cautious about.  So are you in that camp, the previous camp or some 

separate camp differently? 

A. I’m in the cautious camp. 5 

Q. That’s the one that says there are more than one narrative? 

A. Yes, that I felt that there were older submerged histories that had dropped 

out of the, appeared to have dropped out of the historical record and that 

deserved to be considered as well.   

Q. Does that mean you don’t necessarily reject the Ngāti Whātua version or 10 

narrative but there are other narratives that people should think about? 

A. I don’t feel that it’s possible to speak definitively about events that took 

place that long ago and in those circumstances.  I think that the best thing 

that we can do is to interrogate and consider them in the present day as 

thoroughly and carefully as possible, and to try and avoid what might be 15 

limited earlier interpretations. 

1255 

Q. Right, but I presume that we could agree that, in making this abstract and 

in particular it’s complicated here because of the absence of written 

records –  20 

A. Mmm. 

Q. – from the 18th century, that there will always be more than one version –  

A. But –  

Q.  – but that historians have a habit, and sometimes a responsibility, to try 

and find whether one is more credible than the others.  Agreed? 25 

A. Certainly to try, yes. 

Q. Now just in terms of Ngāti Whātua and the language again and the 

semantics get in the way; sometimes called Te Taoū, sometimes 

called Ngāti Whātua, sometimes called the three groups of Te Taoū, 

Ngāoho and Te Uringutu.  I’m not entirely clear from reading your 30 

evidence whether you accept that those people, that is to say the Ngāti 

Whātua Te Taoū, actually came and moved from the Kaipara into Tāmaki 

following the killing of Kiwi Tāmaki.  Do you have a position on that, from 

your research? 
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A. I rely on Walzl, I think, for that.  I focused on the later period of history for 

which there are written records.  I mean, that’s the area in which I felt 

more confident to address the evidence.  For the early period I cite Walzl 

as context. 

Q. Well the reason that I’m spending time discussing the earlier period with 5 

you is that it’s the foundation for what follows, isn’t it? 

A. It’s certainly very significant, yes. 

Q. Well it’s more than that, isn’t it?  If there was no claim to descent from the 

Waiohua ancient people and Kiwi Tāmaki and his – Huakaiwaka, then 

what happens in the 19th and 20th centuries wouldn’t have any customary 10 

significance at all, would it?  That’s from 1840 onwards. 

A. As I say, I rely on a range of other published sources for my 

understanding of that earlier period.  The original research and findings 

in my report deal with a later period. 

Q. And do I understand that by “published” research, you’re talking about the 15 

Walzl paper? 

A. Among others, yeah. 

Q. The Murdoch evidence and the Minhinnick evidence, treating those as 

published works? 

A. Published – secondary sources, shall we say, yeah. 20 

Q. I mean there’s a distinction between published works, isn’t there? 

A. Mmm. 

Q. They’re not exposed to the scrutiny of fellow historians like for example 

Stone. 

A. Not necessarily, no.  That’s right. 25 

Q. They’re not subject to peer review, for example, like an article in a learned 

journal.  Agree? 

A. That's correct.  

Q. And if I could go so far to say is there is an inherent partiality in presenting 

evidence such as Walzl, Murdoch and Minhinnick in relation to those 30 

matters.  They are necessarily supporting their particular case. 

A. I wouldn’t go quite as far as that myself, to say that there’s inherent 

partiality.  There’s certainly much greater potential. 
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THE COURT ADDRESSES WITNESS – CAUTION 

COURT ADJOURNS: 1.00 PM 
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COURT RESUMES: 2.17 PM 

CROSS-EXAMINATION CONTINUES:  MR HODDER  

Q. Mr Derby, I haven’t quite left the 18th century yet but it won’t be long. 

THE COURT ADDRESSES MR HODDER – 18TH CENTURY (14:17:38) 

CROSS-EXAMINATION CONTINUES:  MR HODDER 5 

Q. In your report which you’ll have in front of you, just one thing I wanted to 

enquire about.  Pages 10 and 11, bottom of 10 and on to 11, you’re talking 

there about Tāmaki Makaurau’s population and the impressive regime 

over which Kiwi Tāmaki presided.  And you’ll recall that and the 

suggestion is that there are perhaps 10 to 15,000 people in Tāmaki 10 

Makaurau and thousands of people possibly at both Maungakiekie and 

maybe at Maungawhau. 

A. Yeah. 

Q. And those are the sources you’ve referred to and they suggest that might 

be the case.  And so it’s a pretty impressive population, if I can put it that 15 

way? 

A. I found multiple references to those figures, although it is possible that 

the later ones were simply quoting the earlier ones. 

Q. If we go to page 3273 in the document, which is page 17 of your report 

and at the end of that full paragraph beginning: “It appeared to be 20 

(inaudible 14:19:19) view.”  At the very end of it you have a quote or you’re 

quoting or citing or referring to Stone’s book.  And you say: “In the later 

years,” well: “There was coexistence appeared in the later years of the 

Waiohua hegemony but also due to the relatively low population after the 

Te Taoū takeover.” 25 

A. So we’re looking at page 17? 

Q. We are.  We’re looking at the end of the first full paragraph on the page. 

A. I see.  Okay.  Yeah. 

Q. And I was focusing on that phrase “the relatively low population after the 

Te Taoū takeover,” and contrasting that with what we just looked at a few 30 

pages back which was this prosperous, highly populated area.  And one 
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of the questions that comes to mind is why would that be?  Why would 

there be a depopulation, and one of the answers would be that there was 

(a) a large amount of bloodshed and (b) there was a disappearance of 

people who’d been defeated.  Agreed? 

A. Yes.  There’s also some evidence of – in academics – of illness, and I 5 

refer to that elsewhere. 

Q. Yes, I’ve seen reference to that.  Although I just thought the latter was 

phrased, it seemed not to relate that particularly to illness.  It seemed to 

relate it more to the takeover, but perhaps I’m just reading too much into 

that. 10 

A. These figures are obviously estimates –  

Q. Of course. 

A. – and how accurate they can be, I’m not really in a position to judge. 

Q. Staying with that part of your report, my impression, and this is your 

chance to tell me if I’ve got it wrong, is that the general narrative that you 15 

are discussing, shall we say, which is more helpful to Te Ākitai Waiohua 

than the orthodox Ngāti Whātua narrative, is one that says that what 

happened was that Kiwi Tāmaki was killed by Te Taoū, but then they 

effectively married into Waiohua and the intermarriages were a form of 

absorption of Te Taoū rather than a takeover by Te Taoū.  Is that a fair 20 

description of the narrative that I’m talking about? 

A. I have seen those claims made but I feel as though they are for people 

with a much better knowledge of customary interests than me to be able 

to assert them. 

Q. Well I got the impression that that was rather the narrative that you were 25 

either relying on or advancing in your evidence on this first section of your 

report.  Would I be wrong? 

A. You wouldn’t be wrong but I advance it cautiously and I place more 

confidence in my findings from the later period. 

Q. Now one of the names I didn’t mention, nor do you in your bibliography 30 

but I didn’t mention earlier when I was asking about it, was that of 

Hirini Moko Mead.  You’re familiar with his work? 

A. And with him personally. 
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Q. Well you have the advantage over me there but I’m only interested in his 

work at the moment.  So can we go to 336.24004?  And so this you may 

recognise; it’s the cover page of his Tikanga Māori: Living by Māori 

Values treatise.  Are you familiar with it? 

A. No. 5 

Q. Okay, then it’s unlikely that if we go to 24006 that you’ll be familiar with 

his chapter 17 on mana whenua. 

A. I haven’t read this chapter. 

Q. Well take us please to page 24008 and on this page, Mead explains a list 

of requirements where mana whenua is established by military means, 10 

as opposed to original occupation of uninhabited space.  And so 

paragraph 1: “Mana whenua is achieved by military action that displaces 

the people and their leaders who occupied that estate, extinguishes their 

rights of occupation and use of the land, and establishes a new group of 

occupiers.”  I seem to recall that this was described last week by the use 15 

of the phrase “revolution”, but anyway.  So that’s Mead’s description of 

what happens when mana whenua is achieved by – well part of what 

happens when mana whenua is achieved by military action.  And you will 

know, I imagine, or if you haven’t you have perhaps inferred that the 

Ngāti Whātua case is that’s precisely what happened when Te Taoū and 20 

other hapū of Ngāti Whātua defeated Waiohua in the 18th century.  Now 

in terms of – and you’ll appreciate I’m asking you this perhaps not for the 

first time but for the second time.  In terms of the work that you have cited 

and researched, is that consistent or inconsistent with what’s being 

described there as “mana whenua” being achieved in that way, or is it 25 

neutral? 

A. I found, on the balance of the evidence available to me, that mana 

whenua was not extinguished by the military action of the mid-1700s.  And 

I think at point 3 of the page you cite, Moko Mead makes that point. 

Q. I’m coming through all of those, don’t worry.  We’re going to get to the 30 

point 3. 

A. Okay. 

Q. Let’s go to point 2 first.  This is a battle that’s contested but Mead’s 

proposition is mana whenua is based on occupation by a group of people 
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of an area of land for several generations, take ahi kā roa.  Now again I 

appreciate that’s taking us into tikanga territory where you –  

A. I’m… 

Q. – will defer to others of course.  But do I take it from your previous answer, 

and indeed your previous answers, that you believe the evidence you 5 

cited suggests that isn’t what happened in the 18th century? 

A. Sorry, that is or that isn’t? 

Q. That is not what happened in the 18th century with the Te Taoū, et cetera, 

defeat of Kiwi Tāmaki. 

A. I think it’s an overly simplistic – too brief – too simplistic version of what 10 

happened.  I think that there are other important factors that need to be 

considered which qualify that judgment. 

Q. Well I appreciate that it’s always regrettable that one can be called 

“simplistic” but military activity can be simplistic, can’t it? ... 

A. Yes, it can. 15 

Q. There are winners and there are losers and what Mead is talking about is 

what happens to the winners and what happens to the losers.  So I 

presume you’re not describing what he’s saying is simplistic, you’re 

saying that the facts here would make that simplistic, is that correct? 

A. That the particular circumstances you’re describing of the warfare 20 

between Waiohua and Ngāti Whātua it appears to me did not result in 

outright and permanent victory for Ngāti Whātua which caused them to 

dominate Waiohua indefinitely.  That’s the impression I gathered from my 

reading around that, those circumstances.  But I make no claim to be an 

authority on it.  As I’ve said several times, I have relied on other people’s 25 

evidence for this. 

Q. That takes us then to point three which is what was relevant to the 

intermarriage point and you obviously had a quick look, read ahead.  But 

what – and by all means take the time to read three more carefully if you’d 

like to do that.  Let’s do that.  Right, you’ve read that? 30 

A. I’ve read that. 

Q. Thank you.  So the Ngāti Whātua case is that that does again describe 

what happened, that Tuperiri and his sons came from Kaipara and 

occupied Tāmaki, unlike Wahaakiaki who was the slayer of Kiwi Tāmaki 
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who went back to Kaipara, and they occupied this area and they did marry 

women from Waiohua or with Waiohua ancestry.  And this is particularly 

discussed in Sir Hugh Kāwharu’s work, one of the purposes of that is 

consistent with what Mead says that it then establishes a further line of 

take, to use probably clumsily an English word, legitimises the military 5 

reality.  So again my question is your research says that something 

different happened, that isn’t what happened with intermarriages here? 

1430 

A. I don’t know that my research says something different happened.  I think 

I am proffering an alternative interpretation which says that intermarriage 10 

could be said to legitimise the actions of the conquerors, I would suggest 

that – I mean, equally I believe one could say that it sustains the mana of 

the other iwi involved. 

Q. And there’s a reason for that which is in the very last sentence or so of 

Mead’s paragraph 3 or proposition three, sort of the alternatives.  One 15 

alternative if you were the conqueror is to marry in, the alternative is to 

lay waste to everybody or try to do your damndest to lay waste to 

everybody and that way there’s no arguments.  And, again, you saw 

nothing of that kind in your evidence about this case? 

A. I think there’s strong evidence that that did not happen in this case. 20 

Q. And because I’ve taken other witnesses to the point, I’ll do the same with 

you.  Paragraph 6: “The new iwi hapū needs to establish alliances that 

will help validate his occupation and increase his military strength,” 

et cetera.  Evidence that that’s what happened after Kiwi Tāmaki’s 

demise that you’ve seen? 25 

A. I’m afraid I couldn’t find enough information really to answer either way 

on that point. 

Q. So my sense is that if I was to ask you questions, further questions 

relating to the concept of ahi kā roa, you would tell me that you deferred 

to others, correct? 30 

A. Correct. 

Q. And that would include where it’s discussed by Ballara for example? 

A. Correct. 
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Q. This does go to a general proposition which you must have seen 

something of it seems to me, but I may be wrong, that is to say that to 

achieve authority, let’s say political authority, to try and use a neutral 

phrase, over an area, requires a presence on that area, you can’t have 

political authority from a distance in customary society, you agree? 5 

A. I’d agree. 

Q. Which can be translated into occupation, I imagine we can agree on that 

too? 

A. Yes, I would. 

Q. And so whakapapa without occupation is unlikely to create political 10 

authority, that is that if you have whakapapa but you’re living in a different 

part of the country then you won’t have political authority over the area 

that we’re focused on, correct? 

A. It’s unlikely to create that political authority I’d say, yeah. 

Q. Well, it’s unlikely to maintain it either, is it?  If a particular group or even 15 

particular individuals who may be distinguished individuals have decided 

to relocate to a different part of the country for whatever reason, then 

exercising political authority in a hapū or iwi is going to be very difficult 

under customary circumstances, isn’t it? 

A. Look, I’m afraid I don’t feel as though I have the necessary information to 20 

answer that. 

Q. I am of course paraphrasing Ballara’s propositions from iwi but we’ll come 

back to that at some other point.  I’ve just been talking to you about 

political authority.  In the work you’ve done, did you come across the idea 

of a distinction between political authority and use rights?  It’s discussed 25 

in the – 

A. Mmm. 

Q. – Meredith evidence which you do mention in your bibliography where he 

explains that you can have political or jurisdictional authority which means 

you are the ones that say what happens in that area. 30 

A. Yeah. 

Q. And there may be use rights established by agreement and sometimes 

on the basis of relationships or whakapapa where you’ve traditionally 
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gone and fished or planted or something but it isn’t your rohe.  So have 

you come across that distinction? 

1435 

A. Yes, I have, in this area and elsewhere. 

Q. So what you’ve seen is not inconsistent, as it were, with the narrative that 5 

says there was in fact a change in political authority in the 18th century 

but various use rights were recognised by the new regime? 

A. Okay.  Is that a question, I’m sorry? 

Q. It is.  What you’ve come across is not inconsistent with that scenario, is 

it? 10 

A. Just repeat the question, would you mind. 

Q. The material that you’ve reviewed and the views you have formed about 

what happened in the 18th century are not inconsistent with the idea that 

what happened was that there was a change of regime, or political 

authority, in that period, but that use rights remained recognised in favour 15 

of various groups? 

A. That is the impression I gained, yes. 

Q. Well, I think you’re probably agreeing with my last point, that there were 

use rights that continued to be recognised, is that right? 

A. As far as I could tell, yeah. 20 

Q. I suspect you’re not quite so readily agreeing with me that that might have 

followed the fact there was a change of regime which my question was 

it’s not inconsistent with a change of regime that use rights continue, is 

it? 

A. Well, the intermarriage that we talked about earlier would appear to sort 25 

of complicate that situation.   

Q. Why? 

A. Because the use rights of both parties to those intermarried couples might 

be upheld.   

Q. Well, perhaps it’s not a good use of your time.  Let me just go back to 30 

Stone, so that’s at 341.27512, and we’ll start at page 27536 and we’ll start 

at the bottom where it starts with 3, thank you.  Now just before we start 

here, can we agree that Stone’s work is a reputable piece of historical 

work? 
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A. Yes.  Yes, it’s… 

Q. And that he has engaged with the primary materials? 

A. Certainly. 

Q. So his conclusion, this is at the end of his discussion about what was 

going on here, first of all he says the conquest of Tāmaki was complete, 5 

then he criticises the Fenton judgment for saying that Te Waiohua 

became extirpated and extinct.  And over the page, he says rarely, if ever, 

did a Māori tribe become extinct and nor did Waiohua.  So, so far I 

imagine you’re in agreement? 

A. Yes, I am. 10 

Q. As it happens, so are we.  Anyway, going on, he goes on to say: “Some 

Waiohua survived and sought refuge in other regions, usually among 

hapū with a shared ancestry in the lower Waikato and Hauraki.  But what 

had been eliminated were not the former Tāmaki peoples themselves but 

their previous hapū structures and their customary rights to lands based 15 

on ancestral descent.”  Now, that seems to be the point at which you part 

company, correct, you and Stone? 

A. I’m not prepared to accept that statement outright.  I give some evidence 

to the contrary.  But I could find very little information around that point, 

however, yeah, I was unable to make a determination based on the 20 

information I found on that point. 

Q. So would it be fair to summarise that as saying you might not have framed 

it the way that Stone did but the answer is not known, not that he’s 

necessarily wrong? 

1440 25 

A. Later researchers, later sources, tended to take issue with that finding 

and accord a greater degree of agency, shall we say, to the Waiohua 

survivors he refers to. 

Q. I appreciate there had been the more nuanced historical school that we 

talked of earlier but one of the difficulties of course is there are no new 30 

sources being uncovered in caves so there are no new primary sources 

are there? 

A. No but they are open to re-interpretation over time in the light of new 

perspectives perhaps. 
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Q. And the perspectives that I understand you to be relying on are those of 

Walzl and Murdoch and Minhinnick, is that right? 

A. Among others yeah, primarily yeah. 

Q. With a radical leap forward possibly into the 19th century, let me ask you 

about a few of the land transactions that you refer to in your evidence.  5 

So firstly at page 16 of your report which is page 305.3272, now go down 

to the bottom part of the page please and you refer there to Walzl 

describing a tuku whenua made by Te Tahuri at Waiohua to Kehu of Ngāti 

Pāoa in 1780.  Now firstly am I right to think you rely on Walzl for this 

proposition? 10 

A. Entirely, yes. 

Q. In terms of the work that’s been done, were you aware that Te Tahuri was 

married to one of Tuperiri’s sons?  That she was described in various 

places as being a member of Te Taoū and of Ngāti Tamaoho? 

A. Yes I include that information in my report. 15 

Q. So then that identification of Te Taoū and Ngāti Tamaoho, there’s 

something different to a more generic Waiohua connection isn’t it? 

A. Yes although the distinctions between these different groups are not rigid 

as I understand it? 

Q. Did your work not lead you to the view that in fact the 19th century records 20 

indicate that so far as there are records there was normally a primary 

identification undertaken by individuals? 

A. Yes that could have been – normally there was. 

Q. There’s also evidence in the minute books from Paora Tūhaere  who you’ll 

recall took over from Āpihai Te Kawau as the principal leader of Ngāti 25 

Whātua where he said, and for the reference in the common bundle is at 

303.01410, that she, referring to Te Tahuri, would not give the land of her 

husband away without his consent?  That is to say she wouldn’t give 

Tuperiri’s sons’ land away without his consent?  Now I take it you didn’t 

come across that? 30 

A. Unfortunately no I didn’t. 

Q. You refer, among other things, to the sales, think they’re the Mitchell 

transactions in 1836 and 1853? 

A. Yes, right. 
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Q. And if I’ve understood your evidence correctly, in the Mitchell sales of 

1836 Te Ākitai simply didn’t feature? 

A. Let me just refresh my memory.  Certainly they weren't named on the 

deed in that sense.   

Q. Well I think what you say is – it’s more explicitly said perhaps in your 5 

summary at paragraph 19 where you say: “The Mitchell transaction is an 

example of land in which Te Ākitai had interest but was seemingly 

transacted without any apparent involvement of the iwi.”  So there’s no 

documentary evidence of involvement (inaudible 14:46:24)? 

A. That is so. 10 

Q. And then the 1853 transaction, which was land sold but this time we’re 

talking about the Hikurangi purchase. 

A. Yes. 

Q. Can we agree that the Hikurangi area is west of the Te Whau portage that 

takes us over towards the Waitakeres, it’s not in the isthmus area? 15 

A. I’m just checking the map.  Yes we can. 

Q. We’re agreed? 

A. Yeah. 

Q. You also refer to transactions by Wiremu Wetere and there’s a discussion 

of those for example at paragraph 49 I think of your – 20 

A. Page 49? 

Q. Page 49 of your report.  It’s also summarised at page 101.  And clearly in 

this page 49 in the first paragraph you refer to Alemann’s work? 

A. Yeah. 

Q. And am I right to assume that you regarded Alemann’s work as reliable? 25 

A. I didn’t see a reason not to. 

Q. And that in a sense you’re summarising what Alemann says about those 

transactions in his work? 

A. Yes. 

Q. And what is said by Alemann is that in due course a dispute arose 30 

between Ngāti Tamaoho of Waikato and Ngāti Whātua about the sale of 

that land because the Ngāti Whātua view was it had originally been tuku’d 

by Ngāti Whātua, do you recall that? 
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A. Sorry are you quoting from my report or from Alemann directly?  I’m just 

trying to find the – 

Q. I’m summarising, so, look, I’m not taking you to a document at the 

moment, I’m just asking you whether that’s the information that you took 

from Alemann.  I can take you to Alemann if you like but it’s – 5 

A. No, no if you can just refer me to the section of my report I’ll be able to 

refresh my memory. 

Q. Well it’s really what you don’t say.  What you don’t say is that Wetere was 

dealing in land that was the subject of a tuku from Te Kawau. 

A. No you’re right.  I haven't included that information.   10 

Q. But you are aware of it? 

A. No I don’t believe so. 

Q. Well it’s discussed in the Fenton judgment and also in volume 2 of the 

minute books but we’ll perhaps just leave that for the present purposes.  

What Alemann and indeed Stone both say is that there was a dispute that 15 

arose on that basis between Ngāti Tamaoho and Ngāti Whātua.  You may 

recall the dispute that arose? 

A. Yeah I’m also aware this is not the only instance in which an alleged sale 

was later described as a tuku.   

1450 20 

Q. Indeed.  Well I think yourself say that many of these things were treaties 

rather than sales, don’t you? 

A. The sale – the –  

Q. I think you say in your evidence – I can find it but I was pretty sure you 

said –  25 

A. – yeah –  

Q. – that Te Kawau went and did a series of things that I think you described 

as “treaties” –  

A. “Have been described as treaties”, that’s right. 

Q. – rather than sales. 30 

A. Yeah.  Yeah.  That's correct. 

Q. And tuku is a different transaction again but it’s not a sale as such, is it? 

A. No, although goods may be transferred to market, mmm. 

Q. Does that qualify the proposition that there’s something called tuku? 
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A. I’m out of my depth there.  I leave that to others to decide. 

Q. You discuss three properties described as “A”, “B” and “C”. 

A. Yeah. 

Q. My understanding is that properties A and B were within the Waitematā 

to Manukau purchase. 5 

A. That's correct, yeah. 

Q. And the signatories to the transaction from the “vendor” side were 

Te Rewiti Tāmaki, Paora Tūhaere, Te Kawau, Taumata and Te Hira, all 

Ngāti Whātua rangatira.  Agreed? 

A. I seem to recall that, yes. 10 

Q. And Alemann records that as well.  So that’s A and B and property C 

was part of a tuku from Te Kawau to Te Wherowhero and Te Kati, 

Te Wherowhero’s sister as I recall, in 1838? 

A. Yeah. 

Q. Agreed? 15 

A. Yes.  This was the land that wasn’t bought by the Crown, adjacent to the 

transactions we’re talking about. 

Q. You acknowledge, and I think this is at your page 31, that when that was 

sold by Kati, to whom I apologise, it must be his big brother, it was done 

with the consent, and this is recorded in a transaction, the consent of Te 20 

Kawau and Te Keene. 

A. “The express consent” is the term used I think, yeah. 

Q. Yes and just on the topic of Te Keene, you describe him in your report at 

paragraph 68, in that paragraph beginning, page 3324, and it’s the 

paragraph beginning: “A second and much larger land transaction...”  You 25 

describe it in the second to last sentence as being: “As Te Ākitai chief 

Te Keene Tangaroa.”  If we bring up please 303.01303?  This is volume 2 

of the Ōrākei minute books and go to page 1592, down to the bottom, 

please.  Now this is the same Te Keene Tangaroa you were talking 

about? 30 

A. It’s the same person, yeah. 

Q. Where he says: “I belong to Ngāti Whātua and (inaudible 14:54:09)”, and 

refers to Ōkahu and another iwi, then goes on to describe his relationship 

with Āpihai.  So what’s the basis of calling him a Te Ākitai chief? 
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A. My source for that information, which is referenced in my report, is a 

Te Ākitai Waiohua customary interests authority, and so your question is 

best put to him. 

1455 

Q. Just so I’ve got that right, Mr Denny, that was a personal communication 5 

in September 2020, which is after the August date. 

A. Yeah. 

Q. So there might have been one or two footnotes added as a result of 

interchanges with – 

A. I think that’s the case. 10 

Q. – Te Ākitai personnel? 

A. Yes. 

Q. All right, understand.  Well, we might need to come back to that.  Now, 

another player who gets some mention in your report is Te Wherowhero, 

and I use that name because I understand Pōtatau became a part of the 15 

kingship later on but at the time of 1840-ish he was more readily known 

as Te Wherowhero, that your understanding? 

A. It is. 

Q. But just before we get there, you describe, and I’m here referring to your 

report at page 101 if that helps, that Te Kawau was the acknowledged 20 

rangatira of all Tāmaki iwi in the first line. 

A. In the period around 1840 that’s my impression. 

Q. Well elsewhere, and this is I think at page 68, you say “paramount chief 

of the region” by which I presume that means the same thing, does it? 

A. Yes, it does. 25 

Q. I don’t anticipate that you would be saying that Te Ākitai Waiohua’s own 

leaders were subordinate to him, or are you? 

A. Sorry, I missed a bit of that.  Could you just repeat that question? 

Q. Do you mean that Te Ākitai Waiohua’s own leaders were subordinate to 

Te Kawau at that time? 30 

A. I believe that they saw him as representing their interests through his 

Waiohua whakapapa.   

Q. And would that apply to other iwi, Ngāi Tai ki Tāmaki per se? 

A. I couldn’t say. 
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Q. Well it’s inherent in being acknowledged rangatira of all Tāmaki iwi, isn’t 

it? 

A. I don’t have information on that I’m afraid.  That’s not a question I feel I 

can answer. 

Q. You will know, but if we need to we go to your report at page 26, that 5 

what’s been described in this case by at least Ngāti Whātua is the 1840 

land transfer was done in the name of Ngāti Whātua, agree? 

A. Yeah. 

Q. And that’s in the quote at the top of your page 26 and second line.   

A. From the deed of purchase, yeah. 10 

Q. And you may be familiar with, well you haven’t – so you haven’t looked at 

Minute Book number 2 but, well, take that back, not taking time.  Now, 

you have recorded in your evidence in various places that Te Kawau 

made certain gifts of land to Te Wherowhero? 

A. Yes, sometimes through his relations, yes. 15 

Q. And can we agree that sort of inherent in the idea of tuku of that kind is 

authority to make the tuku in the first place? 

A. Yes, I’d agree. 

Q. You also refer to the fact that the Crown made certain real estate available 

to Te Wherowhero, you recall that? 20 

A. I do recall. 

Q. And there was a cottage made available on what we now think of as the 

domain? 

A. Yeah, I think I include a picture of it. 

Q. Yes.  And that was based on land that had been transferred by Te Kawau 25 

to the Crown earlier, wasn’t it? 

A. I’m sure that’s right.  I’d need to check but I’m sure you’re right.  

Q. And you also – 

A.  Oh, hang on, here we go… 

Q. – refer to land at Māngere being provided by Governor Grey to Te 30 

Wherowhero on the basis that that would be a way of cementing military 

assistance if required? 

A. Can you refer me to the page number?  I’m not disputing it but… 
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Q. I think it’s page 80, if I can read my handwriting.  It’s either page 80 or 

page 50 but it depends on the hieroglyphics.   

A. Page 80, are you sure of that? 

Q. It looks like it might be page 50.  As I say, it’s the handwriting.  It is, it’s 

the last full paragraph on page 50, which is page 3306, the last few 5 

sentences. 

A. Yes, I see that. 

Q. And is your understanding of a tuku that the underlying interest is not 

extinguished, that is to say, if we use English terms, the donor retains an 

interest although the donee has possession? 10 

A. Look, I’ve certainly seen that principle expressed on various occasions 

but it’s not something I can say I really studied or that I’m an expert in at 

all. 

Q. In terms of the work that you have done and the things you have seen, 

can you agree that Te Kawau is an ally of some long standing of Te 15 

Wherowhero’s before 1840? 

A. Yes, I agree.   

Q. You’re familiar with the Amio-whenua? 

A. With the… 

Q. Amio-whenua.  It’s the military expedition – 20 

A. Yeah. 

Q. – around the North Island? 

A. I’m not greatly familiar with it but I’m certainly aware of it, yeah. 

Q. But on various occasions Te Kawau came to the aid of Te Wherowhero 

and later on, when the imbalance was probably greater, Te Wherowhero 25 

was a presence of assistance to Te Kawau?  Yes.  You have to say 

because it’s being recorded. 

A. I’m sorry.  Yes.  I beg your pardon. 

Q. Thank you.  So you’re not suggesting, are you, in your evidence that Te 

Kawau was in any way subordinate to Te Wherowhero, are you? 30 

A. He may have been militarily reliant upon him at times.  But only in that 

sense. 
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Q. Now you say, and this is page 101 of your report, that Te Wherowhero 

and the Kingitanga kept Te Ākitai’s customary interests alive in central 

Auckland.   

A. Yes. 

Q. Now, are we talking about the period before 1840 or before the late 1830s 5 

return to Tāmaki or are we talking about some period earlier than that? 

A. Well, my use of the term “the Kingitanga” indicates a later period. 

Q. It does.  So as at 1840, the Kingitanga wouldn’t be a relevant factor, 

agree? 

A. No, that’s right. 10 

Q. But there’s no doubt that Te Wherowhero was because of that military 

strength that you just mentioned important to everybody in the wider 

region, correct? 

A. Correct, yes. 

Q. But in terms of the language you’re using in your page 101, how were 15 

Te Ākitai Waiohua’s customary interests in land being kept alive through 

Te Wherowhero? 

A. Partly through Te Ākitai Waiohua’s whakapapa connections with his 

people and also through the alliance between them that had developed 

when they had withdrawn into Tainui territory in the preceding years. 20 

Q. Well, if those interests were simply whakapapa interests, it didn’t need 

Te Wherowhero to help them keep alive, they existed already, didn’t 

they? 

A. Yes.  But Pōtotau – but, sorry, Te Wherowhero’s presence and influence 

in the Tāmaki isthmus in the period after 1838 it seems to me is likely to 25 

have reinforced Waiohua’s existing interests there. 

Q. Well, there may be two different areas that one could think about in this 

context.  There seems to be no particular doubt that Te Ākitai Waiohua 

came back to South Auckland around that time and we saw that material 

in the timeline which seems consistent with other material that I at least 30 

have reviewed and so whatever customary interests in land there to the 

extent that they came back with the umbrella, as it were, of Te 

Wherowhero providing protection from either Ngāti Paoa on the one hand 

or Ngāpuhi on the other –   
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1505 

A. That’s my understanding. 

Q. – that would seem to be saying that was one way they were kept alive 

because they weren't being exterminated by potential enemies.  But in 

Central Auckland, the area we’re concerned with in this case where it’s 5 

not obvious that there’s a specific return to anywhere in that area at this 

time. 

A. It’s not obvious but it seems to me that it’s certainly possible there is – but 

while there may have been well established settlements in the southern 

part of the area, there could well have been other forms of occupation in 10 

the Central Auckland area that we’re talking about. 

Q. Could they not equally have been use rights of the kind I was discussing 

with you a few minutes ago? 

A. They may have included those rights, yeah. 

Q. Did your work take you into the fact that there were some differences in 15 

the approach that were taken by Ngāti Whātua and Te Wherowhero or 

Te Kawau and Te Wherowhero around 1840 and afterwards? 

A. I don’t believe so, no.   

Q. Well Te Wherowhero didn’t sign the Treaty did he? 

A. No. 20 

Q. And Te Kawau did? 

A. That's right. 

Q. And you may recall from the 1860 conference, are you familiar with that – 

A. Yes the Kohimarama Conference, yeah. 

Q. That that’s an area where there’s some criticism by Ngāti Whātua of 25 

Te Wherowhero because Ngāti Whātua might be very loosely described 

as royalists or loyal to the Crown, supportive of the Crown, and 

Te Wherowhero much less so shall we say? 

A. I think that’s correct, yeah. 

Q. And Ngāti Whātua didn’t join the Kingitanga did it? 30 

A. No. 

Q. Can we go please to 306.0349?  That’s going to be a problem.  Go to 

3479.  Just trying to get 306.03469.  So this is Walzl’s 1992 report which 

you cite at, I think you quote from in points in your evidence, correct? 
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A. Yes. 

Q. Now again this is 1992, so there may be more up-to-date perspectives or 

sorry more recent perspectives might be the right phrase.  But if we were 

to go to page 3479.  Go to the bottom of the page please to D.  Now I 

presume you looked at this document when you were preparing your 5 

evidence because you quote from it but you might not have focused on 

this section particularly, but this is his summary of what the outcome was 

in the 18th century and thereafter.  So I’ll let you read it.  Shall we go to 

the next page? 

A. Okay. 10 

1510 

Q. So the reason I take you to this paragraph is because it sets out fairly 

elegantly the propositions which I had been in part putting to you that what 

happened was that a new political organisation which was Ngāti Whātua 

with their dominant personnel coming from the Kaipara originally did take 15 

over this area and the connection with Waikato, Te Wherowhero did 

include kinship ties of fraternal alliance but it didn’t interfere with 

Ngāti Whātua’s general interests in those areas.  So that’s Walzl’s view.  

There again going back to where we were before, you say he is incorrect 

or there is a different narrative which should be considered as well as this 20 

one? 

A. I think he may be giving insufficient weight to the inter-marriage between 

Ngāti Whātua and other iwi such as Waiohua, that he may be treating 

them monolithically in the passage referred to. 

Q. Probably best if I go to down to the bottom of the page or take the bottom 25 

half of the page up.   

A. The last paragraph here, yeah. 

Q. And then just the next couple of lines please on the next page so that can 

be seen by Mr Derby.  Thank you, so here he is addressing the position 

of in particular Ngāti Tai or Ngāi Tai and Te Kawerau, doesn’t even 30 

mention Te Ākitai, but the general principle is one that I am wanting to put 

to you which is to say that there is nothing to suggest that anyone 

maintain that independent control of the land that we are concerned with, 
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that is the 2006 RFR area after 1840, do you agree or from the beginning 

of 1840 onwards? 

A. Sorry it’s a long question.  Would you repeat it?  

Q. I’m putting to you that (inaudible 15:12:39) is right to say that there’s 

nothing to suggest that anybody other than Ngāti Whātua had 5 

independent control of the area we’re describing as a 2006 RFR land from 

the point of the return in the late 1830s onwards? 

A. Alan Ward mentions Ngāti Whātua in its various closely interrelated 

sections in that passage and I wouldn’t rule out the possibility that 

although he doesn’t specify them that he may be including the interrelated 10 

Te Ākitai Waiohua element. 

Q. Well can I suggest in response that what he’s fairly plainly talking about 

is the three components which come together in different semantic forms 

but are now called Ngāti Whātua Ōrākei, that is to say Te Taoū, Ngāoho 

in its reformed version and Te Uringutu? 15 

A. It’s possible but my impression is that those are older groupings and that 

by the period we’re talking about here he may well have – although he 

doesn’t say this, give the name, as I say he may well have been allowing 

for the Te Ākitai Waiohua  presence in that statement there. 

CROSS-EXAMINATION:  MR MAHUIKA 20 

Q. Tēnā koe. 

A. Tēnā koe.   

Q. So to avoid confusion I’m acting for the Ngāti Paoa Iwi Trust in relation to 

this proceeding and I was interested in going through your report and 

what I noticed from it is that there’s, unlike the other historians it makes 25 

very little reference to Ngāti Paoa.  Sorry you just say yes or no or 

whatever the answer – 

1515 

A. Sorry, yes, no.  That's correct, yeah. 

Q. But listening to your answer to my friend’s questions, it’s not because 30 

you’re expressing a view that Ngāti Pāoa’s not there, it’s just that’s not 

the focus of your report.  Is that a fair description? 

A. It is. 
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Q. So when you were going through and you were writing this, you were 

really focusing on the relationship between Te Ākitai Waiohua and 

Ngāti Whātua Ōrākei. 

A. I needed to limit the brief and that’s the area that I chose to focus on. 

Q. So, you would have to acknowledge that Ngāti Pāoa, if you look at that 5 

history of Tāmaki, is a prominent player in it, isn’t it? 

A. That's right.  

RE-EXAMINATION:  MS COATES  

Q. Just a couple of questions.  Are we able to bring up the Hirini Moko Mead 

paragraphs again?  They’re 336.24004 I understand, and I think the 10 

pages were 008.  So Mr Derby, I understand you were taken to and asked 

a number of questions in relation to Mr Mead’s list of requirements, and I 

think you were taken to 1, 2, 3; missed out 4, 5 and you were also taken 

to 6.  Are you able to just read number 4? 

A. Number 4? 15 

Q. Yes.  This one was missed out of questions.. 

A. “Acknowledgement by neighbouring iwi” –  

Q. Sorry, just in your head is fine. 

A. In my head.   

Q. Yeah don’t need to read it out loud.  And I just wondered if you had any 20 

comment on that particular paragraph in relation to your research? 

A. I certainly wouldn’t disagree with it but I, in general but in this particular, 

in terms of the application of that paragraph to this report, I don’t think I 

found much evidence relevant to it. 

Q. As in? 25 

A. Unless I’ve – 

Q. So in terms of the research I guess did you come across either way 

acknowledge or descent of neighbouring iwi in relation to – is this 

relevant, I guess, to the research that you looked at? 

A. I don’t believe so, not as far as I can tell.  That is to say there was too little 30 

information that I could find around that subject for me to either agree or 

disagree with it, you know, mmm. 
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QUESTIONS FROM THE COURT – NIL 

WITNESS EXCUSED 
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MS COATES CALLS 

NIGEL HIKURANGI DENNY (SWORN) 

Q. Tēnā koe, Mr Denny. 

A. Kia ora. 

Q. Your full name is Nigel Hikurangi Denny? 5 

A. That’s correct. 

Q. And do you have in front of you a brief of evidence that you prepared 

dated 13th of October 2020? 

A. I do. 

Q. And can you confirm its contents are true and correct to the best of your 10 

knowledge? 

A. I do. 

Q. Now you were just wanting to make two minor amendments which we’ll 

deal with now.  I understand at paragraph 7 there is a sentence which 

says: “Tāmaki is a region characterised by significant movement,” and 15 

effectively you say the same thing in paragraph 6 so you just wanted to 

delete that sentence, did you? 

A. That’s correct. 

Q. So if you’re able to just strike it out and put your initials next to it that would 

be appreciated.   20 

A. Yes. 

Q. And then the other amendment I understand you wanted to make is at 

paragraph 41(h)? 

A. That’s correct. 

Q. And that was just a spelling amendment, wasn’t it? 25 

A. That’s correct.  It’s Riukiuta and it’s spelled Tuikiuta. 

Q. So if you can just make that amendment and that’s just replacing the T 

with the R.  And if you can initial that. 

A. Yes. 

Q. So in terms of working through your brief, we were going to skip over a 30 

number of paragraphs, Sir, that repeated information that has been 

traversed elsewhere or can be taken as read, so we were only going to 

work through a number of specific paragraphs.  So if I can take you to 
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your section starting at paragraph 5 and if you’re able to read through 

paragraph 5 to 9. 

WITNESS READS BRIEF OF EVIDENCE PARAGRAPHS 5 TO 9 

Q. Thank you, Mr Denny.  And we were then going to, Sir, given that how 

the RFR works has been traversed relatively well already, we were going 5 

to skip over those sections until we get to paragraph 35.  

MS COATES ADDRESSES THE COURT – MAPS (15:23:15) 

EXAMINATION CONTINUES:  MS COATES 

Q. So Mr Denny, if you’re able to start reading from 35 and then when we 

get to paragraph 40 just stop there so we can pull up the relevant map 10 

and I can give Ms Ellis the reference. 

WITNESS READS BRIEF OF EVIDENCE PARAGRAPHS 35 TO 39 

Q. So I don’t think we need to take you to the map, Sir, of those commercial 

redress properties but if we could pull up for the next section 335.23479 

and page 23483.  I don’t think that’s the right one, sorry.  If you can go 15 

down to the one that shows Te Ākitai Waiohua sites of significance.  Yes, 

if you stop there.  If you can read from paragraph 40, Mr Denny. 

THE COURT ADDRESSES MS COATES – PAGE REFERENCE (15:26:06) 

EXAMINATION CONTINUES:  MS COATES 

Q. 491. 20 

WITNESS READS BRIEF OF EVIDENCE PARAGRAPHS 40 TO 43 

Q. Thank you, Mr Denny.  So if, Ms Ellis, we can pull up the 488, sorry it’s 

the same map book that we had up but I think the reference should be 

488.  So this refers to his section on Māori land, Sir.  And if you could 

read that section out, Mr Denny. 25 

WITNESS READS BRIEF OF EVIDENCE PARAGRAPHS 44 TO 46 

Q. And just by way of final map is 483.  And you’ve seen this map before, 

Sir.  And if you could read the remaining sections, Mr Denny. 

WITNESS READS BRIEF OF EVIDENCE PARAGRAPHS 47 TO 50 
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Q. And Mr Denny, if you are just able, with the registrar’s assistance, to sign 

your brief of evidence. 

BRIEF OF EVIDENCE OF NIGEL HIKURANGI DENNY 

I, Nigel Hikurangi Denny, of Tāmaki Makaurau, say: 

Introduction 5 

1.  My name is Nigel Hikurangi Denny of Te Ākitai Waiohua and Ngāti Te 

Ata. My whakapapa from Huakaiwaka, the paramount chief and 

eponymous ancestor of Waiohua, is as follows: 

Huakaiwaka 

Te Ikamaupoho 10 

Kiwi Tāmaki 

Rangimatoru 

Pepene Te Tihi 

Ihaka Takaanini 

Te Wirihana 15 

Periko Manutapuwaenui 

Te Hiko 

Joseph Turangatamatea Wilson 

Nora Merehira Wilson 

2.  I am currently the Project Manager of Te Ākitai Waiohua Iwi Authority 20 

and negotiator on behalf of Te Ākitai Waiohua in relation to its Treaty of 

Waitangi settlement negotiations. 

3.  I am an alternate director of Waiohua Tāmaki Alliance General Partner 

Limited, which represents the Waiohua Tāmaki Alliance Limited 

Partnership rōpu as part of “Ngā Mana Whenua o Tāmaki Makaurau” 25 

collective (Tāmaki Collective). I am also a director of Whenua Haumi 

Roroa o Tāmaki Makaurau General Partner Limited, which represents 

the Whenua Haumi Roroa o Tāmaki Makaurau Limited Partnership 

(WHR Limited Partnership) and operates the Right of First Refusal 

property process for the Tāmaki Collective. 30 

4. The purpose of this brief of evidence is to:  

(a) discuss the Tāmaki Collective and in particular how the Right of First 

Refusal (RFR) process works; and 
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(b) talk to and provide additional information in respect of the maps 

produced by Moka Apiti. 

Rohe of Te Ākitai Waiohua 

5.  The history of Tāmaki Makaurau and its settlement is layered and 

complex. 5 

6.  Tāmaki is an area rich in resources and therefore strategically important 

for Māori. This has meant that Tāmaki has always been contested and 

characterised by significant movement. 

7.  Various groups have occupied different areas at particular points in time. 

Tāmaki is a region characterised by significant movement. This is not 10 

only in relation to where groups are located but the groups themselves 

have undergone much change and reconfigured over time. Te Ākitai 

Waiohua is a good example of this. 

8.  Tāmaki is very different from other places where historically there has 

only been one key group that dominates the area through to modern 15 

times. In Tāmaki iwi live side by side in a complex network involving 

multiple layers of interest spreading across the whenua. The name of 

Tāmaki Makaurau as the place ‘desired by many’ or ‘of a hundred lovers’ 

acknowledges this status. 

9.  We have whakapapa and kinship connections that link us to the whenua. 20 

That relationship is enduring through our history, korero, whakapapa and 

on-going relationship with the land. 

THE TAMAKI COLLECTIVE AND THE RFR PROCESS 

10.  Based on our history in Tāmaki Makaurau Te Ākitai Waiohua have had 

long-standing Treaty claims against the Crown. 25 

11.  This place within the Tāmaki landscape was recognised when we 

became part of the 13 iwi of the Tāmaki Collective. The Tāmaki 

Collective entered in a Deed of Settlement with the Crown in 2012 that 

provided collective cultural redress (the Redress Deed). 

12.  Karen Wilson in her brief of evidence will provide general details of the 30 

negotiation and background to this collective settlement as well as 

talking about its component parts. 

13.  My evidence offers further details around how the right of first refusal 

(RFR) in the Redress Deed works. 
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14.  Under the Redress Deed the Tāmaki Collective were required to 

establish a limited partnership with the name “Whenua Haumi Roroa o 

Tāmaki Makaurau Limited Partnership”.1 Attached to this brief of 

evidence and marked as exhibit “NHD-1/324.15851” is a copy of the trust 

deed for the WHR Limited Partnership Agreement. The WHR Limited 5 

Partnership was charged with managing and distributing the RFR 

redress under the Tāmaki Collective Deed. 

15.  The WHR Limited Partnership is made up of three partners: 

(a) Waiohua-Tāmaki Alliance Limited Partnership; 

(b) Marutūahu Rōpu Limited Partnership; and 10 

(c) Ngāti Whātua Rōpu Limited Partnership. 

16.  Te Ākitai Waiohua is party to the Waiohua-Tāmaki Alliance Limited 

Partnership, which includes the following iwi of the Waiohua Tāmaki 

ropu: 

(a) Ngai Tai ki Tāmaki; 15 

(b) Ngāti Tamaoho; 

(c) Ngāti Te Ata; 

(d) Te Ākitai Waiohua; and 

(e) Te Kawerau a Maki. 

17.  Marutūahu Rōpu Limited Partnership is made up of: 20 

(a) Ngāti Paoa; 

(b) Ngāti Maru; 

(c) Ngāti Tamaterā; 

(d) Ngāti Whanaunga; and 

(e) Te Patukirikiri. 25 

18.  Ngāti Whātua Rōpu Limited Partnership is made up of: 

(a) Ngāti Whātua o Kaipara; 

(b) Ngāti Whātua Ōrākei; and 

(c) Te Rūnanga o Ngāti Whātua. 

19.  These rōpu limited partnerships were set up to equally reflect the 30 

affiliated parties of each rōpu. Two directors are appointed to the general 

partner of the WHR Limited Partnership by each of the rōpu limited 

partnerships. I am currently an alternate director for the general partner 

of the Waiohua-Tāmaki Alliance Limited Partnership representing Te 
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Ākitai Waiohua and director for the general partner of the WHR Limited 

Partnership representing Waiohua-Tāmaki Alliance Limited Partnership. 

20.  The WHR Limited Partnership has a right of first refusal for a term of 172 

years in relation to certain Crown owned lands in Tāmaki. The Redress 

Deed, however, preserved properties that were negotiated with 5 

individual iwi for the settlement of their historical claims. All rōpu have 

received commercial redress properties that were carved out of the 

Collective Redress. 

21.  In terms of how the RFR works through the WHR Limited Partnership, 

the process varies depending on whether the property is being offered 10 

for sale at a price above or below $5 million. 

22.  In respect of properties worth less than $5 million the property follows 

the “Individual RFR Opportunity” process. This is a carousel rotation 

scheme where each rōpu takes a turn at the lead carousel position with 

the other two rōpu as alternates. 15 

23.  The Individual RFR Opportunity process provides for one rōpu sitting in 

the lead carousel position that has the first opportunity to consider an 

offer for a RFR property from the Crown. The lead carousel rotates when 

the rōpu in the lead carousel position has either declined 3 successive 

offers to purchase an RFR property or their purchases take them past a 20 

“Lead Acquisition” threshold of one million dollars ($1,000,000). 

24.  The first alternate and second alternate carousel positions are taken up 

by the other two rōpu. They receive the same offer in order of their 

respective carousel positions if the rōpu in the lead position declines the 

first opportunity to purchase the RFR property. 25 

25.  If an RFR property is worth $5 million or more it follows the “Collective 

RFR Opportunity” process. This allows for either the WHR Limited 

Partnership or a special purpose vehicle (SPV) entity to be created to 

hold the assets. Each rōpu has a right to fund and invest up to a third of 

the price of a property worth over $5 million, although they can elect not 30 

to. 

26.  For these higher value properties there are some core principles that 

each rōpu must follow. One is to recognise that not all the rōpu are 

required to participate in each Collective RFR Opportunity and another 
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ensures that the economic rights, obligations and tax treatment of each 

limited partner are aligned. 

27.  This arrangement is aimed at providing the members of the Tāmaki 

Collective with flexibility and resources so that iwi can individually and 

collectively secure and grow an economic base. 5 

28.  The Crown properties in Tāmaki that are identified and the timing of 

when they are offered to the rōpu is determined at random. The process 

is not based on particular areas of interest that each rōpu or iwi might 

have. 

29.  The directors of the WHR Limited Partnership general partner maintain 10 

a record of the total RFR properties offered and the occasions where the 

rōpu have exercised their right to purchase. I understand the Marutūahu 

rōpu has purchased 4 RFR properties, Ngāti Whātua has purchased 3 

properties and Waiohua Tāmaki has purchased 7 properties since 2014.  

30.  There are also other commercial opportunities offered to the three rōpu 15 

for the development of housing on Crown land across Tāmaki including 

the arrangement set out in the Department of Building and Housing 

Protocol. This can be found in part 7 of the attachments to the Deed of 

Settlement. 

31.  Through this protocol and a separate agreement, the Ministry of Housing 20 

and Urban Development offers the WHR Limited Partnership an 

opportunity to be the developer of excess Crown RFR land for housing 

which is accepted by 1 of the 3 rōpu. 

32.  Since 2016 nine sites have been accepted by the 3 rōpu for the 

development of housing through this scheme. I understand Ngāti 25 

Whātua rōpu has accepted 1 development opportunity in Te Atatu, 

Waiohua Tāmaki rōpu has accepted 3 opportunities in Māngere, 

Waterview and Mt Albert; and Marutūāhu has accepted 5 opportunities 

including 2 in Mt Albert and 1 each in Manurewa, Waterview and 

Northcote. 30 

33.  The original RFR property process was set up because of the complex 

overlapping nature of interests across Tāmaki and it was agreed to be a 

fair and equitable way of distributing properties as the opportunities 

arise. 
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34.  In my experience of negotiations with these various arrangements, Te 

Ākitai Waiohua has not been challenged by other groups or other rōpu 

when exercising our RFR rights. It has never been suggested that 

acquisition of land or opportunities for development across Tāmaki 

should be limited to certain areas or that a specific tikanga prevails over 5 

another when there are opportunities to work and invest in land together. 

Maps 

35.  As part of the Te Ākitai Waiohua evidence we (jointly with Ngai Tai and 

Marutūāhu) commissioned Moka Apiti to create a Mapbook with various 

layers to illustrate locations of relevant areas of interests, properties and 10 

sites of significance.  

36. This was done to ensure the relevant places can be seen in their 

geographic and locational context. I am able to talk to these maps as 

they relate to Te Ākitai Waiohua. Additional information on some of these 

layers are provided below. 15 

Commercial Redress Properties 

37.  Te Ākitai Waiohua entered into an Agreement in Principle on 16 

December 2016. 

38.  As part of the redress a number of commercial redress properties were 

identified. This includes the following three properties that Ngāti Whātua 20 

Ōrākei claim fall within their primary area of mana whenua and ahi kā: 

(a) 1350 Dominion Rd, Mt Roskill: 

(b) 101A Hillsborough Rd, Hillsborough: 

(c) Mt Eden Normal School. 

39.  Based on the Mapbook none of these properties fall within the 1840 25 

Transfer Land. It is unclear whether the property at 101A Hillsborough 

Rd falls within the 2006 Transfer Area. 

Te Ākitai Waiohua Sites of Significance 

40.  Te Ākitai Waiohua have a number of sites of significance located 

throughout Tāmaki. Some sites of significance are so sensitive that we 30 

do not wish to disclose their location and importance or they are not 

relevant to these proceedings. We have therefore selected key sites of 

significance for Te Ākitai Waiohua that illustrate our interests across 

Tāmaki. 
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41.  Attached to this brief of evidence and marked exhibit “NHD-2/335.23446” 

are examples of these selected sites with a brief description of their 

significance and an image and map of where those sites are located. 

The sites are as follows: 

(a) Maungakiekie (One Tree Hill); 5 

(b) Te Totara-i-Ahua;  

(c) Maungawhau (Mount Eden); 

(d) Te Marae i Kohangia; 

(e) Te Tuahu o Huakaiwaka; 

(f) Rarotonga (Mount Smart); 10 

(g) Puketapapa (Mount Roskill); 

(h) Te Tatua a Tuikiuta (Three Kings); 

(i) Te Kopuke (Mount Saint John); 

(j) Ohinerau (Mount Hobson); 

(k) Maungarei (Mount Wellngton); 15 

(l) Mutukaroa (Hamlin’s Hill); 

(m) Owairaka (Mount Albert); 

(n) Ohuiarangi (Pigeon Mountain); 

(o) Te Tī Tutahi; 

(p) Pukekaroa (Auckland Domain) which includes Pukekawa (not 20 

included in the exhibit); 

(q) Te Ipu a Pakore (not included in the exhibit); 

(r) Whataroa (not included in the exhibit); and 

(s) Te Hopua a Rangi (Geddes Basin) (not included in the exhibit). 

42.  Further descriptions of the significance of many of these sites and 25 

specifically the maunga can be found in the “Statements of Association” 

set out in the Documents Schedule of the Ngā Mana Whenua o Tāmaki 

Makaurau Collective Redress Deed. 

43.  In the Mapbook produced by Moka Apiti there is a visual representation 

of a number of the Te Ākitai Waiohua sites of significance.  30 

Māori Land 

44.  The history of Tāmaki is that vast tracts of land transferred out of Māori 

hands to the Crown and then on to third-parties. 
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45.  The little Māori land left in Tāmaki can be seen in the Mapbook produced 

by Moka Apiti. This shows how all of the iwi of Tāmaki were collectively 

close to being landless. That is why our marae are so important to us. It 

is one of the few places that we have complete control over. 

46.  Since the value of property in Tāmaki today is sky-high, any land iwi can 5 

reclaim through Treaty settlements is treasured. 

Takutai Moana 

47.  Tāmaki Makaurau is a place with a high level of overlapping interests. A 

visible way of seeing this is in respect of the claims made under the 

Marine and Coastal Area (Takutai Moana) Act 2011. 10 

48.  In the Mapbook produced by Moka Apiti there is a visual representation 

of the claims that have been made by various groups in the takutai 

moana for the area surrounding Tāmaki. I understand this was taken 

from the Te Arawhiti Te Kete Takutai Moana website. 

49.  These groups that are claiming that they “hold the area in accordance 15 

with tikanga” show the intensive nature of multiple overlapping interests 

in the sea-space. The takutai moana is an extension of the overlapping 

interests that exist on land. The identification of land interests is just as 

complicated, and in some cases more complex, than the sea-space. 

50.  The map of the overlap of interests in the takutai moana also shows the 20 

serious nature of the task before the Court.  

COURT ADJOURNS: 3.30 PM 
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COURT RESUMES: 3.48 PM 

CROSS-EXAMINATION:  MR WARD – NIL 

CROSS-EXAMINATION:  MR WARREN 

Q. Tēnā koe, Mr Denny. 

A. Kia ora. 5 

Q. Can we please bring up document 201.00104, it’s the reply evidence of 

Mr Blair, and 00144 please.  It’s paragraph 103 if that’s easier.  You see 

that in front of you, Mr Denny? 

A. I do. 

Q. So this is Mr Blair’s reply evidence to your evidence, and if you can just 10 

read through that.   

A. Yes. 

Q. Do you agree with the sentiments there? 

A. No, I do not. 

Q. What do you say the position is in regards to Te Ākitai Waiohua 15 

relationship with those sites of significance? 

A. The Te Ākitai relationship is definitely based on whakapapa and the 

relationship to their land and to the people of their land as well. 

Q. And in recent times has Te Ākitai Waiohua participated in resource 

management and other processes in relation to the ’06 RFR area? 20 

A. It has. 

Q. America’s Cup? 

A. Correct. 

Q. East West link? 

A. Yes. 25 

Q. Pile mooring? 

A. Yes. 

Q. Dolphin mooring? 

A. Yes. 

Q. And it’s participated in those processes for what reasons, Mr Denny? 30 

A. To express those specific relationships to the whenua and to the people. 



3020 

 

Ngāti Whātua Orakei Trust v Attorney-General - CIV-2015-404-002033 (09 Feb 2021) 

Q. And have any of the decision-making bodies confirmed that Te Ākitai 

Waiohua doesn’t have any interest in those areas? 

A. No, they do not. 

CROSS-EXAMINATION:  MR MAJUREY – NIL 

CROSS-EXAMINATION:  MR HODDER 5 

Q. Mr Denny, good afternoon. 

A. Kia ora. 

Q. Your evidence says you’re the project manager for the Te Ākitai Waiohua 

Iwi Authority.  In broad terms, does that make you an executive person 

for the group? 10 

A. It depends what you mean by executive person. 

Q. Well it depends – why I don’t understand what project manager means 

so I’m trying to find some language that means something to me.  What 

does a project manager do? 

A. In this context, it’s organising the Treaty settlement negotiation process 15 

through to completion, the Te Ākitai Waiohua Treaty settlement. 

Q. Do you have a specific role in relation to this litigation? 

A. Specific role, no. 

Q. Who manages the litigation for Te Ākitai Waiohua? 

A. That actually depends on what the issue is. 20 

Q. Who decides what evidence is being called? 

A. Again, that depends on what the issue is and the entity involved. 

Q. What are the options?  Is there an executive group that’s responsible or 

one individual or a series of individuals? 

A. It depends on the trustees in this particular case of the settlement trust. 25 

Q. You’ll be aware from, well, let me take it for granted – you heard most of 

the day’s evidence? 

A. Yes, I have. 

Q. So you heard Ms Jones asking questions for Mr Wilson about 

confidentiality? 30 

A. Yes, I did. 
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Q. Did you hear Mr Brown’s evidence last week about confidentiality and 

reports? 

A. Yes, I did. 

Q. Do you accept that the report that was done by Dr O’Mally for Waikato-

Tainui which is labelled confidential (inaudible 15:53:28) Pōtatau Te 5 

Wherowhero was confidential? 

A. I don’t know that for sure but, yes, I accept that. 

Q. He gave evidence that it was confidential.  Were you aware of that? 

A. Yes. 

Q. Sufficiently confidential he didn’t even tell the lawyers.  And so he took it 10 

seriously, correct, and that was the appropriate thing to do? 

A. I’m sorry, could you repeat that question? 

Q. If there was a piece of work done in confidence for a group for the 

purposes of discussions with the Crown in relation to Treaty negotiations, 

is it right to treat it as strictly confidential? 15 

A. Yes, that’s correct.  It’s in relation to our own customary interests report. 

Q. Yes. 

A. Which is also confidential. 

Q. Sure.  So the issue that underpins the questions that Ms Jones asked this 

morning, which I’m asking you now, is how that report, that is to say the 20 

O’Malley report for Waikato-Tainui, was released into this proceeding and 

by whom?  So who within Te Ākitai Waiohua might have been responsible 

for that? 

A. From what I can tell, nobody within Te Ākitai Waiohua was responsible 

for that. 25 

Q. In his evidence, Mr Derby has a number of footnotes that say personal 

communications with you.  You’d be aware of that? 

A. Yes. 

Q. I’m told there were 17 such notes.  That sound about right? 

A. I haven’t counted but, yes, I can take your word for that. 30 

Q. So do I understand that what happened was that after the report was 

provided to Te Ākitai Waiohua by Mr Derby and Dr Rother, then it was 

reviewed by you and presumably others, correct? 

A. It was looked at by the settlement trust, yes. 
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Q. And a series of suggestions or proposals about additional footnotes were 

made? 

A. Yes, that’s correct. 

Q. And while you’re the person who was identified as the source of the 

information by reference to personal communication by you to Mr Derby, 5 

were those points raised after a discussion within Te Ākitai Waiohua? 

A. After a discussion, no, it wasn’t. 

Q. They were all your initiated points? 

A. No, they were points that were processed through me. 

Q. That’s what I was trying to get at.  You were the conduit – 10 

A. Yes, that’s correct. 

Q. – to relay a series of points made by various people who had looked at 

the report? 

A. That’s correct. 

Q. Thank you. 15 

A. I didn’t provide all of the points. 

Q. So the one that brings me to these questions was you will have heard 

Mr Derby saying that he couldn’t help very much on the question of 

whether Te Keene Tangaroa was properly described as a Te Ākitai chief.  

Do you recall those questions and that answer? 20 

A. I do, yes. 

Q. And I took him to the Ōrākei minute books where Te Keene Tangaroa 

gave evidence in 1868 or thereabouts. 

A. Yes. 

Q. In which he described himself as Ngāti Whātua foremost.  You recall that? 25 

A. Yes, I do. 

Q. Now the footnotes refer to this on a number of occasions and they seem 

to say two different things, potentially say two different things.  One is that 

Te Keene Tangaroa had a Ngāti Whātua father and a Te Ākitai mother. 

A. Yes. 30 

Q. Is that the position, as you understand it? 

A. Yes, that’s my understanding from our customary interests report. 

Q. And twice in the footnotes it says just that, that there is a relationship 

because he had that mixed descent or mixed ancestry.  But the point that 
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I was discussing with him was the one that said he was a Te Ākitai chief 

and that wasn’t obvious to me and I wanted to know whether that came 

from you? 

A. No, it didn’t come directly from me. 

Q. It didn’t come from you.  But it came through you? 5 

A. In terms of being a conduit, yes. 

Q. So somebody else in Te Ākitai thought that he was a Te Ākitai chief? 

A. Again, I think that’s referred to in the customary interests report. 

Q. Well, that was a question.  Not about the report, I’m talking about how the 

information got to the footnote.  Am I right to assume that somebody 10 

within Te Ākitai saw the report and added the information that said, firstly, 

there was this mixed or double whakapapa but, secondly, that somebody 

thought he was appropriately described as a Te Ākitai chief, is that 

correct? 

A. Actually, I’m not sure about this now but I think it’s in the customary 15 

interests report produced by Tony Walzl and that’s where that reference 

comes from.  Because Te Keene is remembered by Te Ākitai for his 

claims to Pūkaki.  The land interests that he received at Pūkaki and then 

sold afterwards.  So in that context, yes. 

Q. Do you accept he was also understood to be a leader of Ngāti  20 

Whātua? 

A. Yes. 

Q. And that his role in relation to the sales where he’s recorded as alongside 

Te Kawau and others in authorising those transfers was in relation to his 

Ngāti Whātua role? 25 

A. That’s correct, and he’s also involved in various Compensation Court 

hearings representing Waiohua. 

CROSS-EXAMINATION:  MR MAHUIKA – NIL 

RE-EXAMINATION:  MS COATES – NIL 

QUESTIONS FROM THE COURT – NIL 30 
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WITNESS EXCUSED 
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MS COATES CALLS 

KAREN AKAMIRIA WILSON (SWORN) 

Q. Tēnā koe.  I forgot to ask you whether you go by Ms or Mrs, what’s your 

preference? 

A. Ms is fine, thank you. 5 

Q. Kia ora.  I’m used to calling you Karen.  So your full name is Karen 

Akamiria Wilson? 

A. Yes, it is. 

Q. And you’ve prepared a brief of evidence that’s in front of you dated 

13th of October 2020? 10 

A. Yes, I have. 

Q. And can you confirm its contents are true and correct to the best of your 

knowledge? 

A. I can confirm. 

Q. So, Sir, like the others we’re going to take a number of parts as read so 15 

we can traverse it efficiently.  So, Ms Wilson, if we can skip over your 

introduction, also skip over the paragraphs in relation to the Tāmaki 

Collective, although I did want you to read out paragraph 17 to 20 as it 

relates to how Te Ākitai became involved in the Tāmaki Collective. 

WITNESS READS BRIEF OF EVIDENCE PARAGRAPHS 17 TO 20 20 

Q. Thank you, Ms Wilson.  If we can then fast-forward because you traverse 

a number of the dimensions and elements of the collective redress 

package.  If we can go to paragraph 41 and just read that paragraph out 

as, although the right of first refusal has been traversed, this also 

mentions the second right of refusal which I don’t think has come up thus 25 

far. 

WITNESS READS BRIEF OF EVIDENCE PARAGRAPH 41  

Q. Thank you, Ms Wilson.  If you can then go down to the multiple and 

overlapping interests section of your brief starting from paragraph 46 and 

if you could read that section through to paragraph 56. 30 

WITNESS READS BRIEF OF EVIDENCE PARAGRAPHS 46 TO 56 

Q. Thank you, Ms Wilson.  So the next section talks about the Te Ākitai 

settlements and negotiations.  If I could get you to read out from 

paragraph 69 to 77. 
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WITNESS READS BRIEF OF EVIDENCE PARAGRAPHS 69 TO 77 

Q. Thank you, Ms Wilson.  And then you then go through a number of the 

engagements with Ngāti Whātua Ōrākei and set out a timeline.  If we take 

a lot of that as read and refer you to paragraph 104 and read through to 

the end of your brief at 107. 5 

WITNESS READS BRIEF OF EVIDENCE PARAGRAPHS 104 TO 107 

Q. And I just notice in paragraph 106 in the second to last line just a minor 

incorrect spelling mistake.  So if you could adjust “suggesting” to 

“suggestion” and initial that next to it. 

A. Sorry, where was that? 10 

Q. That was just a change of “suggesting” to “suggestion”, any suggestion 

that conquest means.   

A. Yes. 

Q. Thank you, Ms Wilson.  If you could sign your brief at the bottom with the 

assistance of Madam Registrar. 15 

 

BRIEF OF EVIDENCE OF KAREN AKAMIRIA WILSON 

I, Karen Akamiria Wilson, of Tāmaki Makaurau, say: 

INTRODUCTION 

1.  My name is Karen Akamiria Wilson of Te Ākitai Waiohua. 20 

2.  I am currently the Chair of the Te Ākitai Waiohua Settlement Trust 

(Settlement Trust) a role that I have held since 2017. I am authorised to 

give this brief of evidence on behalf of the Settlement Trust. 

3.  The Settlement Trust represents the iwi of Te Ākitai Waiohua. 

4.  Te Ākitai Waiohua is a party to Ngā Mana Whenua Tāmaki Makaurau 25 

Collective Redress Deed (the Redress Deed). Te Ākitai Waiohua is 

accordingly also a member of Ngā Mana Whenua Tāmaki Makaurau 

Collective as defined in the Ngā Mana Whenua Tāmaki Makaurau 

Redress Act 2014. 

5.  I am the Lead negotiator on behalf of Te Ākitai Waiohua in relation to its 30 

Treaty of Waitangi settlement negotiations. I have been a negotiator 

since 2010. 

6.  I am the current Chair of the Pūkaki Māori Marae Committee. Pūkaki 

Marae is affiliated to Waikato Tainui and a strong adherent to the 
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Kīngitanga. Pūkaki Marae is the principal Te Ākitai marae and our 

tūrangawaewae in the contemporary setting of Tāmaki Makaurau as we 

know it today. 

7.  I am one of two Pūkaki Marae representatives that sit on Te 

Whakakitenga o Waikato (Te Whakakitenga). Te Whakakitenga is the 5 

Waikato-Tainui Tribal Parliament that sits at Hopuhopu and acts as the 

post-settlement governance entity for Waikato-Tainui. I have also been 

elected by the Marae of Te Whakakitenga as a representative to the 

governing executive body of Waikato-Tainui (Te Arataura) for the current 

3 year term. 10 

8.  I am also a member of Te Ākitai Waiohua Waka Taua Incorporated, 

which promotes and supports the cultural values and role of Te Ākitai 

Waiohua as kaitiaki in matters relating to wāhi tapu, environmental  

sustainability and resource management. I have been a member of Te 

Ākitai Waiohua Waka Taua Incorporated since 2014 and am authorised 15 

to give evidence on their behalf. 

9.  The purpose of this brief of evidence is to: 

(a) provide background to Te Ākitai Waiohua Treaty settlement 

negotiations with the Crown; and 

(b) explain the engagement that Te Ākitai Waiohua has had with Ngāti 20 

Whātua Ōrākei as part of our settlement negotiations and in other forums 

that represent Ngā Mana Whenua Tāmaki Makaurau. 

TE ĀKITAI SETTLEMENT TRUST 

10.  The Settlement Trust is the representative tribal authority for the iwi of 

Te Ākitai Waiohua. Exhibited to this brief of evidence and marked “KAW-25 

1/326.17221” is a copy of the trust deed for the Settlement Trust. 

11.  The Settlement Trust was set up to receive settlement assets from the 

Tāmaki Collective Deed and the redress from the settlement of Te Ākitai 

Waiohua’s historical Treaty of Waitangi claims. 

THE TĀMAKI COLLECTIVE 30 

12.  The Tāmaki Collective is a collection of iwi that claim mana whenua 

interests in broader Tāmaki Makaurau. 

13.  The Tāmaki Collective was formed in 2010 and comprises 13 iwi in three 

groupings. These three groupings (or rōpu entities) include: 
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(a) Ngāti Whātua Rōpu Limited Partnership: Ngāti Whātua o Kaipara, 

Ngāti Whātua Ōrākei and Te Rūnanga o Ngāti Whātua; 

(b) Marutuahu Rōpu Limited Partnership: Ngāti Paoa, Ngāti Maru, Ngāti 

Tamaterā, Ngāti Whanaunga and Te Patukirikiri; and 

(c) Waiohua-Tāmaki Alliance Limited Partnership: Ngāi Tai ki Tāmaki, 5 

Ngāti Tamaoho, Ngāti Te Ata, Te Ākitai Waiohua and Te Kawerau ā 

Maki. 

14.  The Waitangi Tribunal a few years earlier, in 2007, had made 

recommendations that put a hold on the settlement for Ngāti Whātua 

Ōrākei as a result of the cross-claims in Tāmaki.1 10 

15.  The finding of the Waitangi Tribunal in this Report was that the Crown’s 

policy and practice in negotiating the Treaty settlement with Ngāti 

Whātua Orākei was unfair as to process and outcome.2 Their 

recommendation was that the Ngāti Whātua Orākei settlement not 

proceed and that the Crown should work with other tangata whenua 15 

groups to negotiate settlements with them. 

16.  The Tāmaki Collective was formed as part of the response to the 

Waitangi Tribunal recommendations and in recognition of the complex 

relationships that the iwi in Tāmaki have to land and to each other. 

17.  Te Ākitai Waiohua did not have a formal role for a large part of this 20 

Waitangi Tribunal proceeding. We became involved subsequently as we 

were identified as the original descendants of tangata whenua in Tāmaki 

and our strong whakapapa and customary connections as an iwi of the 

Waiohua confederation was acknowledged. We are clearly part of the 

Tāmaki Makaurau landscape. It was Sir Doug Graham that approached 25 

us and we became involved and started the kōrero leading up to the 

formation of the Tāmaki Collective. 

18.  The 13 iwi worked together in negotiations with the Crown to achieve the 

Tāmaki Collective Redress Deed. We understood that because of the 

nature of interests in this space that we could achieve a lot more if we 30 

worked together. 

19.  We saw a need for negotiations to proceed efficiently. This is because 

the nature of these types of negotiations is that they tend to draw 

boundaries and barriers between groups instead of fostering 
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connections. We therefore wanted to resolve our differences and spend 

the least amount of time in a state of conflict and challenging each other 

as possible. 

20.  There were inevitable tensions in the negotiations between different iwi. 

However, the settlement reached reflects the complex and varying 5 

interests throughout Tāmaki and that collectively we represent tangata 

whenua and have an important role as kaitiaki over the Tāmaki rohe. 

This process was a negotiated way forward to manage the multiple 

shared and overlapping interests. 

21.  As a result of negotiations and collectivisation, the Redress Deed was 10 

entered into on the 5 October 2012 by Ngā Mana Whenua o Tāmaki 

Makaurau and the Crown. 

22.  The published summary of the Redress Deed states: “The collective 

approach recognises that the iwi and hapu have various overlapping 

customary interests within Tāmaki Makaurau which would not have been 15 

possible to consider separately from each other”.3 I do not recall any 

objection by any groups to this summary of the Redress Deed. 

23.  The Deed of Redress is a collective way that the tangata whenua and 

those who hold mana whenua in Tāmaki can participate in decision-

making and kaitiakitanga of particular resources, including our maunga. 20 

24.  In terms of conflicting and overlapping interests within the settlement 

negotiations, there were opportunities throughout the negotiations for 

groups to express where they claimed interests. 

25.  At no point during the negotiations did Ngāti Whātua claim that they had 

exclusive mana whenua or ahi kā in relation to the 2006 RFR area nor 25 

in respect of the maunga. I also do not recall any fundamental objections 

to the redress being offered in the settlement. Nor were there any overt 

or stated objections to other groups also having interests in this area. 

26.  In fact the deed and body to hold the redress was endorsed and ratified 

by all members of the Tāmaki Collective. The results of the ratification 30 

are recorded in the background section of the Tāmaki Collective Deed. 

27.  The ratification statistics shows that amongst those who voted there was 

overwhelming support from the iwi and hapu of Tāmaki for the 

settlement.4 For example, for Te Ākitai, the Deed ratification percentage 
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was 99.4% and the percentage that approved the collective governance 

entity was 97.85%. The numbers for Ngāti Whātua Orākei were 96.55% 

and 94.86% respectively. This shows that there was community and iwi 

buy-in into the redress and collective approach. 

28.  In summary the Redress Deed provided for: 5 

(a) maunga vesting; 

(b) a vest and gift back of motu; 

(c) co-governance of public conservation land; and 

(d) rights of first (and second) refusal. 

29.  One of the entities established as part of receiving and administering the 10 

collective redress is the Tūpuna Taonga o Tāmaki Makaurau Trust (the 

Taonga Trust). The purposes of the Taonga Trust include: 

(a) receiving the Tāmaki Collective Cultural Redress (including the 

maunga); 

(b) facilitating the appointment of members to the Tūpuna Maunga 15 

Authority (two members for each rōpu entity); 

(c) facilitating approval to iwi/hapū to carry out cultural activities on 

cultural redress properties; 

(d) facilitating decision-making to authorise cultural activities to the rōpū 

entity (or iwi/hapu representative entities); 20 

(e) facilitating the appointment of members to the Auckland 

Conservation Board (one member for each rōpu entity); 

(f) exercising co-governance and co-management in respect of the 

Tāmaki Collective Cultural Redress; 

(g) receiving from the Crown cultural redress under Future Treaty 25 

Settlements; 

(h) to receive, own, have other interests in, administer, or co-govern or 

co-manage other reserves and other places of public amenity; and 

(i) to receive, administer, manage, protect and govern the Assets of the 

Trust for and on behalf of, and for the benefit of, each Beneficiary and all 30 

of them. 

30.  I am the current Chair of the Taonga Trust. 
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31.  There are two members appointed by each of the rōpu entities on the 

Trust. A copy of the Trust Deed is annexed to this brief of evidence and 

marked “KAW-2/324.15795”. 

The Maunga 

32.  The Redress Deed provided for the vesting of the following 14 maunga 5 

to be held on trust for the common benefit of the iwi / hapu of the Tāmaki 

Collective and all other people of Auckland: 

(a) Matukutūruru, 

(b) Maungakiekie / One Tree Hill, 

(c) Maungarei / Mount Wellington, 10 

(d) Maungauika, 

(e) Maungawhau / Mount Eden, 

(f) Mount Albert, 

(g) Mount Roskill, 

(h) Mount St John,  15 

(i) Ōhinerau / Mount Hobson, 

(j) Ōhuiarangi / Pigeon Mountain, 

(k) Ōtāhuhu / Mount Richmond, 

(l) Rarotonga / Mount Smart, 

(m) Takarunga / Mount Victoria, and 20 

(n) Te Tātua-a-Riukiuta. 

33.  The maunga were vested in the Tūpuna Taonga o Tāmaki Makaurau 

Trust, however, the Tūpuna Maunga Authority was established as the 

co-governance entity for the maunga. 

34.  The Tupuna Maunga Authority is made up of 6 members from the 25 

Tāmaki Collective (with 2 representatives from each of the 3 rōpu 

entities) and 6 members from the Auckland Council. 

35.  During the negotiations in respect of the maunga, each group identified 

the significance of the maunga to them. It quickly became clear that all 

iwi had historical associations and interests in the maunga, although Te 30 

Ākitai Waiohua were one of the only groups that submitted formal 

statements of association. These statements of association are set out 

in Part 1 of the Documents Schedule of the collective Redress Deed. 

36.  The maunga that are within the 2006 RFR Area are: 
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(a) Maungakiekie (One Tree Hill); 

(b) Maungawhau (Mount Eden); 

(c) Owairaka (Mount Albert); 

(d) Ohinerau (Mount Hobson); 

(e) Rarotonga (Mount Smart); 5 

(f) Puketapapa (Mount Roskill); 

(g) Te Kopuke (Mount Saint John);  

(h) Te Tatua a Tuikiuta (Three Kings); 

Vesting and Gift-Back 

37.  The Redress Deed also provided a vesting and gift-back arrangement 10 

for the following four motu (islands): 

(a) Rangitoto; 

(b) Motutapu; 

(c) Motuihe; and 

(d) Tiritiri Matangi. 15 

38.  In recognition of the association that the collective iwi/hapu have with 

these motu, the Redress Deed provided that they vest in the Tāmaki 

Collective for one month before they are vested back in the Crown for 

the benefit of all New Zealanders. There were three areas on Rangitoto 

that were vested permanently in the Tāmaki Collective. 20 

Co-Governance Arrangements 

39.  The Redress Deed also provided for co-governance arrangements for 

public conservation land through: 

(a) a relationship agreement with the Minister and Department of 

Conservation; 25 

(b) a conservation management plan for certain motu; 

(c) three seats on the Auckland Conservation Board; and 

(d) annual meetings between the Department of Conservation and 

Maunga Authority. 

40.  There was also provision in the Redress Deed for name changes. 30 

Right of First Refusal 

41.  Finally, the Redress Deed provided for rights of first and second refusal. 

The Tāmaki Collective basically gets a right of first refusal on properties 

for 172 years over Crown owned land in Tāmaki and certain Crown entity 
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owned land that becomes surplus. The Collective also gets the right to 

purchase any deferred selection properties in individual settlements that 

are not selected or acquired by the individual iwi/hapu concerned. 

42.  An important qualification to this RFR right was made under clause 6.3 

and 6.4 of the Redress Deed. It was agreed that the RFR would not apply 5 

to any land that is required for the settling of historical claims under the 

Treaty of Waitangi. Effectively there was a buy out clause. The purpose 

of this clause was to allow for individual iwi settlements to be achieved. 

This is how all groups have received additional properties. 

43.  In terms of the collective RFR, the Whenua Haumi Roroa o Tāmaki 10 

Makaurau Limited Partnership (the Limited Partnership) was established 

to receive and administer the rights of refusal under the Redress Deed. 

The Limited Partnership has two directors appointed by each rōpu entity, 

so everyone has a representative that is involved in the governance and 

administration of that process. 15 

44.  Nigel Denny is currently a director on the Limited Partnership. I 

understand he will give more detail in his brief of evidence about how the 

RFR works in practice. 

45.  In respect of negotiations concerning the RFR scheme, I do not recall 

any protest to this arrangement at the time. When these arrangements 20 

were set up and agreed, each group were informed about the regime 

and how it would work. Nothing was expressed to suggest that they were 

not happy. For the RFR process under the collective settlement it has 

never been suggested that the acquisition of properties either gives a 

group mana in an area or detracts from it. 25 

MULTIPLE AND OVERLAPPING INTERESTS 

46.  Tāmaki Makaurau is a place with a high level of overlapping interests. 

47.  A determination of mana whenua and ahi kā in favour of a single group 

over a large area in Tāmaki goes to the heart of tikanga including identity, 

rights and interests. These are matters that are best left to be determined 30 

in accordance with and through tikanga processes.  

48.  The multiple interests that exist in Tāmaki is well-recognised and we 

have found ways of working together. 
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49.  As a member of Te Ākitai Waiohua Waka Taua Incorporated and the 

Chair of the Settlement Trust I have experienced many occasions where 

Te Ākitai Waiohua has worked with and across the multiple iwi interests 

in Tāmaki. I would further describe it as common place and an 

acknowledgement of the layers of interest that are existent. 5 

50.  Many of the iwi interests in Tāmaki are represented in various collective 

forums at a governance and kaitiaki level. Examples include: 

(a) the Mana Whenua Kaitiaki Forum: that represents at a regional level 

the interests of 19 mana whenua iwi as acknowledged by Auckland 

Council; and 10 

(b) Eke Panuku: a Council Controlled Organisation (CCO) with the Mana 

Whenua Governance Forum representing the interests of 19 mana 

whenua iwi. 

51.  A number of other organisations including: Watercare; Auckland 

Transport; and Auckland Tourism, Events and Economic Development 15 

(ATEED), all engage in a similar manner through a collective Mana 

Whenua Kaitiaki type forum in which we are all represented. 

52.  I am the Chair or Co-Chair of some of these collective entities including 

the Mana Whenua Kaitiaki Forum. I am cognisant of how these interests 

represent all of us in a collective nature. 20 

53.  In my own view, it is to the credit of the leadership of each iwi, that we 

are generally able to work through these matters both individually and 

collectively whilst being able to express our own mana motuhake without 

trampling on the interests of others. 

54.  One example of this is the Manukau Regeneration Project that involves 25 

both Crown and Local Government interests alongside mana whenua 

groups. It is testament to the relationships garnered by iwi that they have 

asked that a lead role be taken up by the Te Waiohua confederation 

which comprises: Te Ākitai Waiohua, Ngāti Tamaoho and Ngāti Te Ata. 

In turn, Te Waiohua acknowledges that this should be an inclusive 30 

process and has invited all mana whenua with interests in Manukau to 

express those in the manner they see fit. There is a difference between 

this inclusive and collaborative approach that recognises the interests of 

others and one that seeks to exclude others who have interests. 
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55.  We see this as a significant step that enables collaborative working of 

those taking a lead and those who wish to support the mahi within the 

Project. 

56.  There are many other examples of this collaborative working as 

evidenced at: the Matariki celebrations; the Love Your Maunga events, 5 

and Hikoia te Kōrero to name but a few. At these events, each of the iwi 

are invited to participate in the formalities of the opening of each of the 

occasions that celebrate Māori. Those that attend engage in the tikanga 

for the event in a collective manner and showcase each of the individual 

iwi korero. 10 

TREATY SETTLEMENT NEGOTIATIONS 

57.  Te Ākitai Waiohua approved a mandated entity to enter into negotiations 

with the Crown for the settlement of their historical Treaty of Waitangi 

claims on 5 March 2011. On 18 July 2011 the Crown recognised this 

mandate. 15 

58.  Terms of negotiation were entered into on 4 December 2012. The terms 

of negotiation included the Crown’s standard overlapping claims policy.5 

This included: 

(a) agreement that overlapping claims issues would need to be 

addressed to the satisfaction of the Parties; 20 

(b) that certain items of redress provided to Te Ākitai as part of a Deed 

of Settlement may need to reflect the importance of an area or feature to 

other claimant groups; 

(c) that Te Ākitai will discuss their interests with their whanaunga during 

negotiations to endeavour to reach agreement; 25 

(d) the Crown will assist Te Ākitai in ways agreed to be appropriate and 

they will carry out their own engagement; and 

(e) acknowledgement that the Crown is in other negotiations likely to 

affect Te Ākitai so they will keep Te Ākitai informed. 

59.  We have been in negotiations with the Crown since 2012. 30 

60.  As part of our settlement negotiations, we had several historical reports 

produced by Tony Walzl, including the Te Ākitai Waiohua Customary 

Interests Report dated 2017. This report provides an account of Te Ākitai 
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Waiohua’s customary interests within the rohe. This report is annexed 

and marked “KAW-3/332.20920”. 

61.  On 6 December 2016 Te Ākitai entered in an agreement in principle (the 

AIP) with the Crown. 

62.  Importantly, at this stage the Collective Redress Deed had been entered 5 

into for a number of years. This was acknowledged in the AIP.6 That 

context was important because the effect of the Collective Redress Deed 

was that it addressed some of the major cultural dimensions of the 

settlement and therefore made it difficult to negotiate additional culture 

redress in individual settlements. 10 

63.  The AIP did provide for some cultural redress properties. However, there 

was no exclusive cultural redress proposed for Te Ākitai Waiohua in the 

area known as the Ngāti Whātua Ōrakei 2006 RFR Area. 

64.  The AIP did provide for non-exclusive statutory acknowledgements over 

28 areas. This includes the following three areas that fall within the Ngāti 15 

Whātua Ōrakei 2006 RFR Area: 

(a) Arch Hill Scenic Reserve; 

(b) Meola Creek Quarry Reserve; and 

  (c) Mutukaroa/Hamlins Hill. 

65.  Although they are not exclusive, statutory acknowledgements are 20 

significant as they are identified statements by Te Ākitai Waiohua of their 

particular cultural, spiritual, historical and traditional associations with 

particular areas.7 

66.  Statutory Acknowledgements also require certain consent authorities, 

the Environment Court and the Heritage New Zealand Pouhere Taonga 25 

to have regard to the acknowledgement; to receive resource consents 

and notification in relation to the statutory area.8 They can be cited by 

Te Ākitai as evidence of their association with the statutory area. 

67.  Although Te Ākitai have not signed a Deed of Settlement with the Crown 

nor has legislation passed giving these formal effect as of yet, the 30 

identification of these statutory acknowledgements in an AIP and the 

proposed weight they will have is clearly indicative of interests in these 

areas. These are sites beyond those referred to and reflected in the 

Collective Redress Deed. 
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68.  Of particular relevance to these proceedings is that the AIP also 

identified 14 potential commercial redress properties. Ngāti Whātua 

Ōrakei has expressed they have issues with the following three 

properties: 

(a) 1350 Dominion Rd, Mt Roskill: 5 

(b) 101A Hillsborough Rd, Hillsborough: 

(c) Mt Eden Normal School. 

69.  We are one of the last Tāmaki groups to settle our historical claims. This 

meant that there were limitations on the Crown in terms of available 

redress and properties. 10 

70.  In terms of cultural redress in our negotiations, that was largely seen as 

being settled by the Collective Redress Deed. It was significant for us to 

have statutory acknowledgments and statements of association. 

However there was very limited scope to have additional cultural redress 

properties returned. 15 

71.  The cultural redress component of our negotiations to date is the lowest 

of all groups who have settled in Tāmaki. At present we get about 11 

hectares back, which apart from the collective redress settlement, is the 

sum total of our cultural redress in Tāmaki Makaurau. This can be 

compared to the cultural redress components of the following 20 

settlements: 

(a) Ngāti Whātua Orakei: 33ha; 

(b) Ngāti Tamaoho: 3.5ha + 236ha shared; 

(c) Ngai Tai: 164ha + 236ha shared; 

(d) Te Kawerau a Maki: 56ha; and 25 

(e) Ngāti Whātua Kaipara: 675ha. 

72.  Other Tāmaki iwi have not yet technically settled. 

73.  The scope for additional cultural redress in our individual settlement was 

very limited and does not reflect our cultural associations in the wider 

Tāmaki Makaurau. 30 

74.  The three commercial properties were selected by us on the basis that 

they were potentially commercially viable noting the limited selection of 

properties available and on offer by the Crown. We primarily chose these 

on that basis although we also acknowledge we had a preference of 
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properties that are close to sites of significance for Te Akitai and in 

places where we understand the whakapapa and history of the area. The 

Mt Eden School site is close to Maungawhau, home to the original 

tangata whenua of Tāmaki from which we descend. 

75.  By way of emphasis this limited stock of Crown properties that were 5 

available at the time effectively curtailed the ability of the remaining 

settling iwi as there was little in the way of choice or options. We 

understand that most iwi were given commercial properties as part of  

their commercial redress and that these are located all over Tāmaki 

Makaurau. 10 

76.  We have been engaged in the overlapping claims discussions with 

various groups including Ngāti Whātua Ōrākei at certain points 

throughout the negotiation process. Our experience with the overlapping 

claims process is that it hasn’t been any easier than what has been 

experienced by other groups. 15 

77.  Although we are one of the last groups to settle in Tāmaki, it has not 

resulted in efficiencies in terms of overlapping claims that may have 

been achieved with groups that went before us. 

ENGAGEMENT WITH NGĀTI WHĀTUA ŌRĀKEI: TIMELINE 

78.  The AIP provided that the proposed redress was subject to any 20 

overlapping claim issues being addressed to the satisfaction of the 

Crown. We therefore agreed to some indicative timeframes to assist us 

with this process.9 

79.  It was explained to us by the Office of Treaty Settlements (OTS) on many 

occasions that challenges by our neighbouring groups would need to be 25 

resolved. The Crown was clear that it was not their place to resolve the 

question of which claimant group had the predominant interest or mana 

in an area. 

80.  OTS advised us to start the overlapping claims process early. 

81.  Below, I will provide a summary of our formal engagement with Ngāti 30 

Whātua Ōrākei. There were many more informal engagements and 

conversations as we are regularly engaged with Ngāti Whātua Ōrākei 

through the various forums that we sit with them on including the: 

(a) Taonga Trust; 
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(b) Maunga Authority; 

(c) Limited Partnership; 

(d) Eke Panuku Governance and Kaitiaki Forum; 

  (e) Auckland Transport Kaitiaki Forum; 

(f) Mana Whenua Kaitiaki Forum; 5 

(g) Unitec Governance and Technical Groups; 

(h) Watercare Kaitiaki Forum; 

(i) Pile Mooring Redevelopment Kaitiaki Engagement Plan Forum; and 

(j) Americas Cup Kaitiaki Engagement Plan Forum. 

82.  On 5 February 2015, the Iwi Authority sent a letter to Ngāti Whātua 10 

Ōrākei Trust advising of one statutory acknowledgement and seven 

geographical name changes as cultural redress offers. This is annexed 

and marked “KAW-4/333.22186”. 

83.  On 4 October 2016 the Iwi Authority sent a letter to Ngāti Whātua Ōrākei 

Trust advising of a commercial redress arrangement for the Kerrs Road 15 

Manukau opportunity. This is annexed and marked “KAW-5/334.22604”. 

84.  On the 5 October 2016, the Iwi Trust received an email from Ngāti 

Whātua Ōrākei Trust accepting the invitation to meet and discuss Te 

Ākitai Waiohua settlement redress. This is annexed and marked “KAW-

6/334.22611”. 20 

85.  On the 25 October 2016 the Iwi Authority and Ngāti Whātua Ōrākei Trust 

held a hui at our marae, Pūkaki Marae in Māngere. At this hui we 

discussed various matters including: our shared whakapapa; the 

aspirations of Te Ākitai Waiohua; and the challenges in our settlement 

negotiations. We discussed areas where we would be seeking potential 25 

redress and our shared connection to the whenua in certain areas of 

Tāmaki. 

86.  I understand the Crown sent a letter to Ngāti Whātua Ōrākei dated 30 

November 2016 setting out the Crown’s offer of Treaty redress to us that 

fell within Ngāti Whātua Ōrākei’s area of interest. This included the three 30 

properties that were being offered as commercial redress.  

87.  On 13 December 2016, Chapman Tripp sent a letter on behalf of Ngāti 

Whātua Ōrākei Trust to OTS regarding our settlement redress and 

specifically challenging the redress of 3 commercial properties. OTS 
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forwarded this to us as it wasn’t formally copied to the Iwi Authority. This 

is annexed and marked “KAW-7/334.22659”. This was the first time we 

had heard from Ngāti Whātua Ōrākei since our hui on 25 October 2016 

at Pūkaki Marae. 

88.  Te Ākitai Waiohua and the Crown signed an Agreement in Principle on 5 

16 December 2016. The AIP is not binding and is subject to the 

resolution of overlapping claims. 

89.  The Iwi Authority was provided a copy of the Crown Law response to 

Chapman Tripp, dated 9 March 2017. This is annexed and marked 

“KAW-8/334.22708”. We also indicated that we would agree to meet with 10 

Ngāti Whātua Ōrākei again to address their concerns over the 3 

commercial redress properties. 

90.  The Iwi Authority was provided with another letter from Crown Law to 

Chapman Tripp dated 11 April 2017 setting out the redress being offered 

to us that fell within Ngāti Whātua Ōrākei’s area of interest. This is 15 

annexed and marked “KAW-9/334.22727”. 

91.  During the period that followed we were heavily engaged in settlement 

negotiations with the Crown which resulted in a series of changes made 

to our settlement redress package as recorded in the AIP. 

92.  We wrote to all of the groups that had areas of interest that overlapped 20 

with Te Ākitai Waiohua including a letter to Marama Royal and Ngarimu 

Blair on behalf of the Ngāti Whātua Ōrākei Trust dated 24 October 2018 

advising of changes to the settlement redress package since the AIP and 

seeking any feedback from them. This is annexed and marked “KAW-

10/335.23232”. 25 

93.  On the 5 November 2018, the Office of Treaty Settlementsalso sent a 

letter to Ngāti Whātua Ōrākei Trust advising of settlement redress being 

offered to Te Ākitai Waiohua. This is annexed and marked “KAW-

11/335.23234”. 

94.  On the 5 April 2019 the Iwi Authority was served with the Third Amended 30 

Statement of Claim and supporting documents that listed the three 

commercial redress properties. This was the first time we realised that 

our redress was subject to these proceedings. 
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95.  Unfortunately the following letters were not received by Te Ākitai 

Waiohua Iwi Authority from OTS until 8 April 2019: 

(a) Letter dated 26 November 2018 from Chapman Tripp on behalf of 

Ngāti Whātua Ōrākei Trust to Te Ākitai Waiohua Iwi Authority expressing 

concerns over the inclusion of the 3 commercial redress properties. This 5 

is annexed and marked “KAW-12/335.23261” 

(b) Letter dated 14 January 2019 from Ngāti Whātua Ōrākei Trust to the 

Iwi Authority requesting that we meet kanohi ki te kanohi at Orākei marae 

to discuss our settlement and the commercial redress being offered to 

us. This is annexed and marked “KAW-13/335.23288”. 10 

(c) Letter dated 5 April 2019 from Chapman Tripp on behalf of Ngāti 

Whātua Ōrākei Trust to Crown Law requesting that we meet over three 

commercial property redress offers. In this letter it was expressed that 

Ngāti Whātua Ōrākei considered the Crown’s approach to formulating 

the offer of the three commercial redress properties to be unlawful. This 15 

is annexed and marked “KAW-14/335.23323”. 

96.  We did not receive this correspondence because it was sent only to an 

email address of mine that was not being used. It was not sent to the Iwi 

Authority or administrator of the iwi authority either by email or follow up 

letter. 20 

97.  The Iwi Authority received a further request from Marama Royal in a 

letter on 9 April 2019 requesting a hui of the parties again at Ngāti 

Whātua Ōrākei marae to discuss our settlement and the commercial 

redress being offered to us. This is annexed and marked 

“KAW-15/335.23325”. 25 

98.  We responded to Ngāti Whātua Ōrākei Trust in a letter dated 18 April 

2019 welcoming the opportunity to meet with them at Pūkaki marae. This 

is annexed and marked “KAW-16/335.23337”. 

99.  We held another hui at Pūkaki marae on 29 April 2019. This was the first 

time we had met formally with Ngāti Whātua Ōrākei since 2016. At this 30 

hui we discussed the redress that had been offered to us as mana 

whenua. We discussed other kawenata that groups have entered into to 

deal with cross claims and to support each other in negotiations with the 

Crown and in Court. 
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100.  It has been our experience that the Crown has ensured that Te Ākitai 

Waiohua have followed a painstaking and pedantic overlapping claims 

process to ensure that it is robust from the Crown’s point of view. 

101.  For Te Ākitai Waiohua it continues to frustrate our efforts to complete our 

settlement in a timely fashion as we adhere to every minute detail to 5 

complete each step as advised by the Crown. This continues to be a 

never-ending process where we inevitably question whether all other 

groups in Tamaki Makaurau that have gone before us were tested to the 

same degree and in the same fashion. We have spent the past 3 years 

in overlapping claims discussions with discussions having been 10 

completed multiple times and with the same iwi. Most of those hui and 

discussions can be seen in the above paper trail. 

102.  We have not been avoiding kōrero or the opportunity to meet with our 

whanaunga and a lot of work has gone into engaging with Ngāti Whātua 

Ōrākei outside of the formal process that we have been encouraged to 15 

follow by the Crown. 

103.  We have been aware of the Court proceedings between Ngāti Whātua 

Ōrākei and Martutuahu for some time now. This is new ground for us. Te 

Ākitai Waiohua have not had the opportunity to challenge land redress 

of some of the other groups or the negotiated arrangements with the 20 

Crown. It was an unpleasant surprise to us to hear that our redress was 

being challenged by way of the Court hearing. We had an expectation 

we would have been advised formally or informally given our regular 

contact with Ngāti Whātua Ōrakei. 

104.  We have historical and whakapapa associations in this area and 25 

maintain that there is enough of an account of that connection for the 

Crown to be able to offer redress that is relative to our interests in this 

area. We were careful about where we selected our commercial redress 

we haven’t had any other groups challenge us in a commercial sense. 

105.  We do not consider that it is appropriate for the Crown (or the Court for 30 

that matter) to make general determinations of concepts such as ahi kā 

and mana whenua. Although we do consider that the Crown should have 

an understanding of the various rights and interests in an area and their 
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relative strength. Redress should also be generally proportionate to 

one’s rights and interests. The redress we have received is. 

106.  Ngāti Whātua Ōrākei are our whanaunga and this means we have close 

associations with them. When we are at Orākei marae or at Pūkaki 

marae, this close relationship is acknowledged. It is reflected in the way 5 

we interact and in our whakapapa to the point where they have children 

who are named after tūpuna who are Waiohua and vice versa. For Māori, 

you don’t take or accept a Waiohua name unless there is a whakapapa 

link. A cogent example of this evidenced in a conversation with one of 

our our whanaunga at a social event when we discovered in 10 

conversation that her son had the exact same name as my nephew, his 

father (my brother), his father (also my father) and his father before him 

(my grandfather). We have the same blood lines and any suggesting that 

conquest means that we do not connect through whakapapa to the 

whenua in the same way is not tika. 15 

107.  This has been the lay of the land for the various iwi of Tāmaki. We are 

in our own right Waiohua in our heartland of Tāmaki Makaurau and we 

are trying to go forth in our own way without impeding on other people’s 

rights. 

CROSS-EXAMINATION:  MR ALLAN 20 

Q. Tēnā koe Ms Wilson.  My name is Mr Allan and I’m one of the counsel for 

the Attorney-General. 

A. Tēnā koe. 

Q. I don’t have many questions for you but I do have a couple in relation to 

some paragraphs that you did just read out, and the first of those is 25 

paragraph 45.  If you just go there, please.  And in particular the last 

sentence there.  What you say there is: “for the RFR process under 

collective settlement, it has never been suggested that the acquisition of 

properties either gives a group mana in an area or detracts from it.”  What 

I wanted to ask is what about in relation to individual settlements?  Was 30 

it ever suggested during the negotiation process by anybody from Ngāti 

Whātua Ōrākei that the vesting of land under individual iwi settlements 

might give or detract from mana? 
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A. So can I just confirm you’re talking to – having – it’s taken out of context 

– the commercial part or you’re talking about the cultural generally, in 

terms of the mana question that you’re posing to me, please? 

Q. I’m talking about the acquisition of properties, whether commercial or 

cultural. 5 

A. And the question was, sorry?  Just to put it back into –  

Q. My question was, you make the comment that you do in the last sentence, 

that for the RFR process under the collective settlement, it wasn’t 

suggested that the acquisition of properties gives or detracts from mana.  

My question is was it ever suggested that the acquisition of properties 10 

outside the collective arrangement, pursuant to individual settlements, 

might give a group mana or detract from it. 

A. My understanding, it didn’t give the mana or detract from it.  It was not 

something that was discussed. 

Q. Was not discussed by Ngāti Whātua Ōrākei or anybody else? 15 

A. Or anybody else. 

Q. You said at paragraph 42 that an important qualification on the collective 

rights arose under 6.3 and 6.4 of the redress deed, and you described 

the purpose of that as being: “to allow for individual iwi settlements to be 

achieved.”  Why was that an important qualification on the collective 20 

arrangements? 

A. I suppose it was intended to provide a safeguard for those involved in 

individual settlement, to ensure that there would be no compromise as 

you moved through the collective nature of the settlement as well. 

Q. Did groups desire to acquire properties both under collective 25 

arrangements and as individual redress? 

A. From a Te Ākitai perspective, as I’ve already indicated in my evidence, at 

that point in time we were not in the same position as each of the other 

iwi.  Our concentration would have been to ensure that when it was our 

time, there would have been sufficient preparation made that we wouldn’t 30 

be compromised by individual settlements not being able to be achieved. 

Q. Specifically through vesting of properties as part of your individual 

settlement package? 

A. That's right. 
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Q. How important to Te Ākitai was the prospect of securing individual redress 

within the 2006 RFR area specifically? 

A. I would have to say it wasn’t necessarily our consideration that it was, 

because it was in the then 2006 RFR. 

Q. Sure. 5 

A. It was that we were very late, I would describe, in the claims process and 

we were very anxious to secure property in our areas that we would 

expect to be recognised in. 

Q. Did those areas include areas within the 2006 RFR area? 

A. Absolutely. 10 

Q. You mention that you chose the sites you chose primarily on the basis 

that you had a preference for properties close to sites of significance for 

Te Ākitai and in places, you say, “where we understand the 

whakapapa and history of the area”.  Do those comments pertain to the 

2006 RFR area? 15 

A. I would have to say the 2006 RFR area wasn’t our primary focus.  As I 

would say to – the timing of how we came to achieve an individual 

settlement.  And as I explain in my brief, we were coming at the end of a 

very long process by which there were limited opportunities.  So we didn’t 

necessarily consider at all was that a 2006 RFR area or outside of that. 20 

Q. Sure.  Let me put it this way, then.  Had it been suggested to you that this 

carve-out from the – or “buy-out” as you call it, created by clauses 6.3 and 

6.4 of the redress deed, would not apply to properties within the 2006 

RFR area.  That individual redress would have been contingent upon 

Ngāti Whātua Ōrākei assenting to that.  How would that have affected 25 

your agreement to enter into the collective arrangements? 

A. Can I get you to repeat that question?  There’s many components there 

that I need to think through. 

Q. Sure.  Had it been suggested to Te Ākitai during the course of 

negotiations that it could receive individual redress items within the 2006 30 

RFR area only if Ngāti Whātua Ōrākei assented to that, how would that 

have affected Te Ākitai’s views, or decision to enter into the collective 

arrangements? 
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A. It certainly would have impacted the way that we entered into the 

collaborative nature of the collective settlement.  Severely. 

Q. For what reasons? 

A. The nature of entering into a collective redress deed of any description is 

that you work collaboratively as opposed to some that had exclusivity. 5 

1625 

CROSS-EXAMINATION:  MR WARREN 

Q. Tēnā koe, Ms Wilson. 

A. Tēnā koe Mr Warren. 

Q. Paragraph 50 you refer to some of the mana whenua forums that 10 

Te Ākitai Waiohua are involved in.  You also highlight further forums at 

paragraph 81 of your evidence, correct? 

A. That’s correct. 

Q. I just have some general questions about those forums and then move to 

some more specific ones if I may.  Te Ākitai Waiohua participate in the 15 

Panuku Governance Mana Whenua Forum? 

A. Yes they do. 

Q. And all 19 mana whenua tribes are able to participate in that forum, 

correct? 

A. That’s correct. 20 

Q. And through that forum the mana whenua have been dealing with some 

significant infrastructure projects in the Waitematā over the last three to 

five years, correct? 

A. Yes they have. 

Q. You are one of the two Waiohua representatives on the 25 

Independent Māori Statutory Board? 

A. Yes I am. 

Q. And that statutory board includes equal representation from the iwi of 

Waiohua, Ngāti Whātua and Marutūāhu? 

A. Yes it does. 30 

Q. And that’s been the case since 2010? 

A. Yes it has. 
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Q. How would you describe the success or otherwise of that board’s 

operation thus far? 

A. My own view, personal view, is that the platform had already been laid by 

way of the Collective Redress Deed and it was not as problematic as one 

would have expected.   5 

Q. And you have been one of the two Waiohua representatives on the 

Maunga Authority? 

A. Previously yes. 

Q. Previously yes.  And again the Authority comprises equal representation 

of Waiohua, Ngāti Whātua and Marutūāhu? 10 

A. Yes it does. 

Q. And that’s been the case since 2014? 

A. Yes. 

Q. Success or otherwise of that organisation? 

A. I would describe the success as in the results of what they have achieved 15 

to date. 

Q. One example? 

A. For which entity, Mr Warren? 

Q. Tūpuna Maunga Authority? 

A. Tūpuna Maunga Authority in terms of finally the ability to have 20 

management plans for each of the maunga, the recognition of mana 

whenua on each of those maunga, the kaitiaki responsibilities that are 

able to be achieved on each of those maunga, come from an entity such 

as the Maunga Authority.   

Q. You’re also one of the two Waiohua representatives on the 25 

Tūpuna Taonga Trust? 

A. Yes I am. 

Q. And you’ve been the chair throughout its inception? 

A. I have. 

Q. And again the trust comprises equal representation from those three 30 

groups – 

A. Yes. 

Q. – Te Waiohua, Ngāti Whātua, and Marutūāhu? 

A. Yes they do. 
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Q. And that’s been the case again since 2014? 

A. Yes it has. 

Q. And you’d agree with Mr Ngamane in his evidence that the trust operates 

successfully? 

A. They do. 5 

Q. You are currently the co-chair of the Mana Whenua Kaitiaki Forum with 

Mr Blair? 

A. I am. 

Q. And again the forum includes equal representation of those three groups? 

A. It does. 10 

Q. And how would you describe the success or otherwise of that organisation 

Ms Wilson? 

A. I would describe that through the word that has ensued I’m a recent 

appointment as the Co-Chair.  It has enabled  representation of 19 iwi to 

put together strategic plans, a direction, values and the like to finally 15 

demonstrate that we’re able to as a collective enter into talks, kōrero at a 

regional or national level.  That’s success. 

Q. Just returning to the Panuku Governance Forum, you are personally 

engaging with Panuku in regards to the America’s Cup AC36 resource 

consent? 20 

A. Yes I was. 

Q. And the pile mooring Westhaven Marina Project? 

A. That’s correct. 

Q. And also the Dolphin Mooring Project at Queens Wharf? 

A. Yes. 25 

Q. And all three projects involve works on the Waitematā? 

A. Yes they did. 

Q. On the seaward side of the 2006 of the RFR area? 

A. That's right. 

Q. Did Ngāti Whātua Ōrākei engage in those projects through the 30 

Panuku Mana Whenua Governance Forum? 

A. In the main yes. 

1630 

Q. Did they leave the forum at any stage? 
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A. Yes, they did. 

Q. Do you know the reasons why they left the forum? 

A. Not personally, no. 

Q. What sort of dynamic did their leaving the forum create for those like 

Te Ākitai Waiohua, or who remained in the forum? 5 

A. For us in terms of working collaboratively across all iwi it is a loss, I have 

to say.  But for us as Te Ākitai Waiohua, we and the rest of the iwi that 

remained moved on, knowing that sub-selection could mean they could 

come back whenever they liked. 

Q. Just on that point, in respect of the pile mooring project, apart from 10 

working through the consenting process, mana whenua were negotiating 

legacy and other outcomes, weren’t they? 

A. Yes, they were. 

Q. And Ngāti Whātua Ōrākei did not participate in those specific negotiations 

as part of the forum to negotiate the agreement in relation to the pile 15 

mooring project? 

A. No, they did not. 

Q. In fact they tried to stop the signing off of that agreement, didn’t they? 

A. Yes.  Yes, they did. 

Q. But it was made clear wasn’t it, in that agreement, that Ngāti Whātua 20 

Ōrākei could join at any stage in the future? 

A. Yes, and I would further say that in any of the forum’s agreements that 

we involve ourselves in, we ensure it’s an inclusive process and any of 

the 19 mana whenua iwi are able to join. 

Q. And you’ll be aware of course that Ngāti Whātua Ōrākei appealed the 25 

Commissioner’s decision on the pile mooring project? 

A. Yes. 

Q. And then that matter went on jurisdictional matters to the High Court and 

a decision was issued there? 

A. Yes, I’m aware. 30 

Q. And you’re aware that it is now back before the Environment Court? 

A. Yes. 
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Q. And the principal issue left to be determined is the view that Ngāti Whātua 

Ōrākei should be the main or go-to or primary mana whenua on the 

consent conditions? 

A. The word primacy seems to represent what their meaning is, Mr Warren. 

Q. And Ngāti Whātua Ōrākei also appealed the dolphin mooring, 5 

Queens Wharf consents, didn’t they? 

A. Yes, they did. 

Q. But you’re aware that that project is now defunct? 

A. Yes, I’m aware. 

Q. Turning then to the America’s Cup project, you’ll be aware that that was 10 

a fast-track resource consent that went straight to the Environment 

Court? 

A. Yes. 

Q. And a number of the 19 mana whenua of the region participated in the 

submission and hearing phases of that process? 15 

A. Yes, they did. 

Q. Including Te Ākitai Waiohua? 

A. Yes, including Te Ākitai Waiohua. 

Q. And you’ll be aware that Ngāti Whātua Ōrākei supported those consents? 

A. Yes. 20 

Q. And many other mana whenua including Te Ākitai Waiohua opposed the 

consents? 

A. Yes, that's right.  

Q. And that was primarily because of lack of engagement by the applicant, 

Panuku? 25 

A. Yes that's right.  

Q. But you’ll be aware that ultimately all mana whenua ended up not 

opposing the consents and the consents got granted? 

A. Yes, that's correct.  

Q. And a mana whenua forum was established as part of the conditions of 30 

consent? 

A. Yes. 

Q. And there was no lead or primary mana whenua appointed as part of 

those consents? 
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A. No there was not. 

Q. And Ngāti Whātua did not appeal that decision? 

A. That's correct.  

Q. And we retained the Cup, of course? 

A. Yes, Mr Warren. 5 

Q. You don’t need to answer that.  Judicial notice on that one I think.  Turning 

to East West Link, Te Ākitai Waiohua involved in the consenting process 

in regards to that significant roading project? 

A. Yes, we were. 

Q. And Te Ākitai Waiohua had direct engagement with Te Waka Kotahi? 10 

A. Yes, we did. 

Q. You made a submission to the board of the Environmental Protection 

Authority? 

A. Yes, we did. 

Q. You gave evidence? 15 

A. I did. 

Q. And you also negotiated a mitigation and legacy package with 

Te Waka Kotahi, correct? 

A. Yes, we did. 

Q. Others gave evidence including Mr Majurey? 20 

A. Correct. 

Q. For Ngāti Maru? 

A. Yes. 

Q. Mr Taua for Te Kawerau ā Maki? 

A. Yes. 25 

Q. Mr Blair for Ngāti Whātua Ōrākei? 

A. Yes. 

1635 

Q. Do you recall the evidence of Dr Patterson from Ngāti Whātua Ōrākei? 

A. Not specifically.   30 

Q. But you’re aware that the consents were granted? 

A. Yes I’m aware 

Q. And that there was appeal by Ngāti Whātua and other parties to the 

High Court? 
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A. Yes. 

Q. And that the appeal was unsuccessful were you aware of that? 

A. No I wasn’t. 

Q. As part of the process you did negotiate an agreement and that 

agreement was between a number of mana whenua tribes in 5 

Te Waka Kotahi correct? 

A. Correct. 

Q. And that was a confidential agreement but the key planks of that 

agreement were placed before the Board for their consideration? 

A. Yes. 10 

Q. Can we go to document 343.28292 please?  Para 12 please.  So these 

are the closing submissions that were filed on behalf of certain mana 

whenua groups including Te Ākitai Waiohua, do you recognise those? 

A. I’m just reading just to make sure, refresh my memory.   

Q. The relevance is paragraph 12 the same question in relation to the 15 

pile mooring.  Is it your recollection that the confidential agreement 

entered into between certain mana whenua tribes and Te Waka Kotahi 

was open for other tribes including Ngāti Whātua Ōrākei if they so wanted 

to enter into it in the future? 

A. That was my understanding. 20 

Q. Can we go to document 343.28302 and at 28358 please?  Just pause 

there.  So this is the Dr Patterson that he couldn’t quite recall, he gave 

evidence on behalf of Ngāti Whātua Ōrākei, and, Ms Wilson, this is the 

transcript from that hearing in an exchange between Dr Priestley, 

Justice Priestley who was the presiding judge on that board and 25 

Dr Patterson.  So he says: “The final question is self-evident I guess 

arising out of your history, also what’s in the Manukau Waitangi Tribunal’s 

report and some of the problems we have to grapple with, you would 

accept that the Manukau is taonga for a number of iwi?” and Dr Patterson 

replies: “I do accept that.”  He goes on to talk about: “I appreciate that can 30 

be difficult for non-Māori, let alone non-Tāmaki Makaurau Māori, to 

understand all of our distinctions.  As one of my tūpuna said: ‘We 

ourselves know who we are.’  Why is this person sitting in front of you 

today identifying primarily as the tāhū as I do, and then as Ngāti Whātua, 
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not Waiohua, which I could also claim.  We understand those distinctions 

and why for us as individuals and communities we identify as this or as 

that”, do you see that? 

A. Yes I do. 

Q. Do you think that’s a reason why some of the Tāmaki tikanga experts 5 

including your brother Mr Wilson had concerns about non-Tamaki tikanga 

experts giving evidence in these proceedings? 

A. I would describe, I suppose, is a lack of understanding from a Te Ākitai 

Waiohua perspective as to the benefit of having tikanga experts from 

outside of Tāmaki coming into Tāmaki to express in that manner is what 10 

I would say.  There are many, as Dr Patterson has said, the person that’s 

sitting in front of you today, ie myself, am not one person, as we’ve 

already acknowledged, so if it is with some difficulty we do it amongst 

Tāmaki, it would be much worse for someone coming into and applying 

which almost seems like a template for what occurs here if it doesn’t. 15 

1640 

Q. Well, if we scroll down a little bit to complete Dr Patterson’s answer to that 

question from Justice Priestley, if we keep going down.  He says: “My 

opinion to you today is that because of the great attraction, the ancestral 

traffic, the many waka that visited Auckland, if you tried hard enough you 20 

could probably come from Invercargill and find a way that a tupuna of 

yours once visited this place.  But in terms of those important things, the 

ahi kā who resided there made use of it but were kaitiaki and cared for it, 

who were those people who maintained those fires, then I think you have 

got the right people in the room today.  Those Te Taoū, Uringutu, Ngāoho, 25 

Waiohua, Kawerau ā Maki, Ngāti Te Ata, these people.”  Would that be 

consistent with your understanding in terms of looking at the Manukau 

Onehunga, in terms of where this project was? 

A. It’s always a lot harder when it’s out of context I have to say, Mr Warren, 

and I’m still unfortunately stuck on the first part where it says: “if you come 30 

from Invercargill you can find a way a tupuna of yours”, so I’m just moving 

my mind from that part to where you’re referring to.  “In terms of the 

important things, the ahi kā who resided there made use of it but were 

kaitiaki,” I don’t understand what is intended there, to be honest, I don’t 
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understand that there’s a representation there of ahi kā who resided there 

but didn’t necessarily, weren’t ahi kā made use of it but were kaitiaki and 

cared for it, I don’t understand what that’s attempting to say.  And: “I think 

you’ve got the right people in the room today,” kōrero, which is the 

following sentence, is it intended that we all place ourselves in those 5 

groups and we can find ourself?  There is no Te Ākitai Waiohua in there.  

There is Waiohua.  I’m assuming that that is intended to say if you are 

Waiohua then you’ll fit in that box.  I don’t hold with that myself.  I hold 

with the fact that we have an identity in our right and it should be 

acknowledged as Te Ākitai Waiohua. 10 

Q. I guess my final question is obviously in these proceedings we’re hearing 

from Ngāti Whātua Ōrākei about the first three names referenced there, 

Te Taoū, Uringutu, Ngāoho only, including in this Onehunga Manukau 

area.  When I say the Manukau, the harbour that abuts the area where 

the East West link project was to be constructed.  So obviously here we 15 

have evidence, don’t we, Ms Wilson, of them acknowledging a wider 

group, acknowledging that specific names are not being mentioned, do 

you see an inconsistency there? 

A. I do, from a Te Ākitai Waiohua or a Waiohua, our view, which is no doubt 

contained in the report from Mr Walzl, tells us as Te Ākitai Waiohua that 20 

is not the case. 

Q. I just have a few questions – sorry, that was the final question on that 

topic.  If we could talk quickly about the Tāmaki Collective.  So my 

understanding is you’re one of the Te Ākitai Waiohua negotiators on the 

Tāmaki Collective table between the years 2009 to 2014? 25 

A. Yes, I was. 

Q. And that collective negotiations table comprised representation from the 

13 tribes of Waiohua, Ngāti Whātua and Marutūāhu rōpū? 

A. Yes, it did. 

Q. And I understood from Mr Dreaver’s evidence that the collective 30 

negotiation hui were held in two parts; first, there was an internal hui 

amongst the 13 tribes and then the hui between the tribes and the Crown.  

Is that your understanding? 

A. Yes, that’s my understanding. 
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Q. That every iwi from your experience get to have their full say during the 

negotiations leading to the signing of the collective redress deed and the 

enactment of the legislation? 

A. I assume so, Mr Warren. 

Q. Anything to cast doubt on whether they didn’t? 5 

A. Not at all. 

1645 

Q. Did you ever hear Ngāti Whātua Ōrākei say that they were allowing other 

tribes to have redress over lands for which they say they have exclusive 

mana whenua and ahi kā, or words to that effect? 10 

A. Never. 

CROSS-EXAMINATION:  MR MAJUREY 

Q. Tēnā koe e te rangatira. 

A. Tēnā koe, Mr Majurey. 

Q. Could we please have document 349.32755, please?  I’m not sure if 15 

you’ve seen this, Ms Wilson.  I’ll just start at the legend, just to get 

bearings and we’ll come back to the main body of the document.  There’ll 

be some shapes that hopefully you will recall, so for example the large 

green shapes, Tūpuna Maunga; a number of other symbols including 

some of the redress properties; the pink or terracotta pentagons, being 20 

the Te Ākitai Waiohua properties; the purple dots we’ve talked about, 

being – from memory this comes from October of last year – the number 

of RFR properties offered; the green dots being ones that have been 

taken up; and we get these blue circles and blue and – whatever colour 

that is, red or pink – half-circles, those coming from the housing regime.  25 

So, that’s just to try and orient it.  So that’s the context that I want to talk 

to you about.  In questioning of Mr Kapea and especially paragraphs 66 

to 68 of the transcript, I want to confirm with him in terms of the world-view 

of Ngāti Whātua Ōrākei in terms of their application in relation to 

mana whenua and ahi kā, the relationship between that claim on the one 30 

part and a number of these properties.  Let’s start with Tūpuna Maunga.  

Given that they were a part of those arrangements, how those things 

could be reconciled, in other words was it exclusive claim of 
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mana whenua and ahi kā sought even though those had been agreed to?  

Now I know that’s a very long question so hopefully you got some of the 

gist of that.  His answer was, and I’m paraphrasing, that Ngāti Whātua 

Ōrākei have never ceded their – or given away their mana and that they 

retain the claim over them.  What do you say to that? 5 

A. Just so I’m understanding the question perfectly, Mr Majurey, can I get 

you to repeat that? 

Q. Yes.  I will try and distil that down. 

THE COURT:   

I think you should try to repeat it. 10 

MR WARREN:   

Word for word, please. 

CROSS-EXAMINATION CONTINUES:  MR MAJUREY 

Q. I would hopelessly fail, Sir.  I’m amazed I got some of those colours right.  

Well hopefully I did.  Can I put it to you this way then because I think you 15 

understand the context of what I’m saying.  What do you say to the 

existence of the claim by Ngāti Whātua Ōrākei over properties that were 

part of the collective arrangements and how those two things can be 

reconciled, or not? 

A. Primarily what’s coming into my head is I don’t get it.  I don’t understand 20 

it, I don’t get it.  That’s not what was the understanding of the 13 and yet 

here we are today and yet here we appear today.  That was not the 

understanding. 

Q. And if we follow the same theme, for example, I think it was Mr Denny in 

his evidence gave an example of a number of RFR and housing protocol 25 

properties, I think he referenced Waiohua and I recall that at least one or 

some of those had been picked up by Te Ākitai Waiohua.  It’s the same 

question really, through the exercise of agreed, unanimously agreed 

collective arrangements that Te Ākitai Waiohua pick up, sorry, acquire 

property through those arrangements and yet we have this claim over 30 

those very same properties, how do you reconcile that? 
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A. I can’t.  I can’t reconcile it.  What was agreed isn’t being agreed.  I can’t 

reconcile it.   

1650 

CROSS-EXAMINATION:  MR GRAHAM 

Q. Tēnā koe, Ms Wilson. 5 

A. Tēnā koe. 

Q. I’m representing Ngāti Whātua Ōrākei in this matter and asking questions 

on their behalf.  The first topic I wish to explore with you is you’ve been in 

court today have you? 

A. Yes I have. 10 

Q. So you will have heard the questions about the report by Dr O’Malley 

regarding Waikato-Tainui and I think questions were put to both Mr Wilson 

and Mr Denny about that.  You heard those questions? 

A. Which specific questions?  I heard some questions.  Which ones are you 

referencing? 15 

Q. Were you aware that we have asked questions about Dr O’Malley’s report 

on which he claims to be confidential regarding Waikato-Tainui – 

A. Right.  

Q. You heard those questions? 

A. Right, yes. 20 

Q. And I’m wondering if you can help us to understand how that report has 

made its way into court today, can you help us with that? 

A. I cannot. 

Q. So the report was not sourced through Te Ākitai? 

A. No my understanding is that it was not sourced through Te Ākitai 25 

Waiohua. 

Q. Do you know where the document was sourced from at all? 
A. I do not. 
Q. In your view, Ms Wilson, does Te Ākitai Waiohua have a heartland? 
A. I suppose I would describe it in this manner.  Home is where the heart is.  30 

There are many areas that I would consider to be our heartland.  For 

instance Rakino Island, that’s a heartland, that’s where our tūpuna was 

unlawfully incarcerated and subsequently died and we have no way of 

knowing where it is that he’s interred.  Home is where the heart is.  That’s 
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a heartland.  I can give you other examples and they all relate to 

significant events that have occurred in significant areas that we would 

call our heartland. 

Q. Well maybe discuss one or two of those briefly.  So would Pukaki be for 

example an area of heartland? 5 

A. I wouldn’t use that word.  I suppose being a bit – trying to get out of the 

technical aspect of what a heartland is.  It’s not a word that you’d normally 

describe because it’s got an emotion at the front part of it, heart, which is 

why I described it so.  I wouldn’t.  It’s a significant – our marae of course 

is at the crux of for instance our affiliation with Waikato-Tainui.  Of course 10 

it’s significant as are other sites, as are other buildings, as are other things 

for Te Ākitai Waiohua . 

Q. So I take it in respect of Pukaki you might not have used the term core 

rohe either? 

A. If I’m in Pukaki? 15 

Q. Yes? 

A. One of the areas that is significant to Te Ākitai and for us affiliated marae 

to Waikato-Tainui.  It has significance there, yes. 

Q. Were you able to observe the evidence of Mr Dreaver in this proceeding? 

A. Not really. 20 

Q. Well in cross-examination by counsel for Te Ākitai he was asked some 

questions about the school sites that Te Ākitai was able to select for its 

Treaty redress and for the record the transcript reference is 1547, so I 

take it you didn’t hear that exchange? 

A. Look if you can refresh my memory I’m better able to tell you.  I can recall 25 

a kōrero with Mr Dreaver that may have related to sites but it depends on 

who was talking and what it related to. 

Q. Well I’ll take you to a document that may help us. 

A. Sure. 

Q. So the document Mr Dreaver was commenting on was document 30 

333.22004 and so this is a document dated the 7th of March 2014 and it’s 

a memorandum from Mr Dreaver to Te Ākitai Waiohua.  Would you have 

seen this document before? 

A. Probably if it’s come to Te Ākitai Waiohua, yes. 
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Q. Well if we go within the document to page 22007 and at the top of the 

page you’ll see there is a list of group A and group B, you see that? 

A. Yes. 

Q. Do you think you will have seen that before? 

A. Yes. 5 

Q. Mr Dreaver’s evidence, I’ll try to get this right, was that Te Ākitai Waiohua 

could choose two schools from group B or one group A school and one 

group B school but it couldn’t choose more than one group A school.  A 

bit complicated but does that sound like it would be your understanding 

as well? 10 

A. Yes that’s correct. 

Q. And I think ultimately Te Ākitai Waiohua selected Mount Eden normal 

school from group A and the Titirangi school from group B, is that right? 

A. That’s correct. 

Q. In terms of the other schools that are listed in group B, the 15 

Reremoana Primary School site.  I understand that is in Wattle Downs, is 

that right? 

A. Very geographically challenged so I couldn’t tell you, it’s in 

South Auckland, yes. 

Q. Well in terms of the garden school, I understand that to be in Manurewa? 20 

A. That’s correct. 

Q. Would you accept that both of those schools are closer to Pukaki than the 

schools that were ultimately selected? 

A. Yes. 

Q. You attended the conference of tikanga experts in January this year, do 25 

you remember that for this case? 

A. Yes. 

Q. Were you briefed on the arrangements for that conference by your 

lawyers? 

A. What sort of briefing? 30 

Q. Were you given a briefing on the purpose of the day and the 

arrangements for the day? 

A. Yes. 
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Q. And did you understand in attending that conference that it was for the 

purpose of assisting the Judge in refining if possible the tikanga issues in 

this case? 

A. Yes and no I would say.  

Q. Were you advised or did you understand that your attendance at that 5 

conference was as a non-speaking support person for Mr Wilson? 

A. That’s what I was advised, yes. 

Q. Did you understand that the reason for that was because you did not give 

evidence about tikanga in your brief of evidence? 

A. In a general sense, yes. 10 

Q. If we look at your brief of evidence please and if we look at paragraph 9, 

you set out there the purpose of your evidence and it’s stated to be to 

provide background to the Te Ākitai Treaty settlement negotiations and 

explain, paraphrasing: “Overlapping claims engagement”, but tikanga’s 

not mentioned as a primary purpose of your evidence, is it? 15 

A. No but it’s imbued in every aspect of the Treaty claims settlement.  I don’t 

need to be a tikanga expert to understand how Te Ākitai Waiohua 

operates. 

THE COURT ADDRESSES MR GRAHAM – TIMETABLING (16:59:15) 

KARAKIA WHAKAMUTUNGA  20 

COURT ADJOURNS: 5.00 PM 
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COURT RESUMES ON TUESDAY 13 APRIL 2021 AT 10.03 AM 

 

KARAKIA TIMATANGA 

 

KAREN AKAMIRA WILSON (RE-SWORN) 5 

CROSS-EXAMINATION CONTINUES:  MR GRAHAM 

Q. Tēnā koe Ms Wilson. 

A. Tēnā koe Mr Graham. 

Q. Last evening we finished up discussing the tikanga conference and I was 

wondering whether you either heard or are aware of evidence from the 10 

plaintiff’s witnesses about what happened at the tikanga conference? 

A. Do you mean at the conference or subsequently? 

Q. I’m referring to statements that the plaintiff’s witnesses have given in this 

Court about what happened at the tikanga conference, are you aware of 

those? 15 

A. If you could refresh my memory. 

Q. We’ll go perhaps to the statement that Mr Kruger made, and that 

document is 347.31781, this is headed “A Statement of Mr Kruger 

Regarding What Happened at the Tikanga Experts Conference” and he 

makes a comment at paragraph 3, if we could blow that up, about your 20 

involvement in the conference and he commented that you took an active 

role in the discussions at that conference.  And I just wanted to ask you if 

you accept Mr Kruger is right about that? 

WITNESS REFERRED TO DOCUMENT 

A. It depends on what you consider to be active, given the nature of the 25 

kōrero that was occurring. 

Q. He mentions that he understood you were there as a support person only, 

do you believe that your attendance at the conference exceeded the role 

of a support person? 

A. Certainly not. 30 

Q. Would you accept that you were quite vocal at the conference? 

A. Certainly a lot of questions were posed and they were answered. 
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Q. And I think we agreed last night that you understood that your role there 

was to be a non-speaking role, do you remember that? 

A. I understood that in a tikanga conference in terms of Te Ākitai Waiohua 

tikanga you never leave your own isolated or on their own.  I understood 

that. 5 

Q. Following the conference the attendees for what I will term the opposing 

iwi for Ngāi Tai ki Tāmaki and Marutūāhu and Te Ākitai prepared a joint 

statement about the conference, are you aware of that? 

A. That is my understanding. 

Q. Were you involved in preparing that report? 10 

A. The report was sent around to each of the email recipients and I read 

those and inputted alongside the Te Ākitai Waiohua tikanga expert that 

was present. 

Q. So can I take it then that that report, to the extent it represents agreement 

from the experts for the opposing iwi, it also represents your agreement? 15 

A. So you’re talking about opposing iwi of which we were a part thereof.  I 

didn’t consider the iwi that were represented were opposing, however as 

a collective group, yes, I accept that collectively that was the outcome of 

those conversations. 

Q. If we can go now to your brief of evidence and we can either look at it on 20 

the screen or I think you have a copy in front of you, whatever is easiest. 

WITNESS REFERRED TO BRIEF OF EVIDENCE 

A. On the screen would be preferable, thank you. 

Q. If we could turn to paragraph 95 please.  In this paragraph you set out 

some correspondence that Ngāti Whātua provided to Te Ākitai across a 25 

period from November 2018 to April 2019 and in the next paragraph at 96 

you comment that you hadn’t received that correspondence because it 

went to an email address that wasn’t being used.  I just want to confirm 

what email address that was and go to a document to do that please.  If 

we can go to 335.23232, this is a letter that is from Te Ākitai, from you I 30 

believe, dated 24 October 2018, you recall this letter? 

WITNESS REFERRED TO LETTER DATED 24 OCTOBER 2018 

A. Can you push up that letter please so I can see in its entirety.  Yes, and 

I’m just looking for the signoff is what I mean. 
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Q. Sure, if we go to the next page I think that has the signoff. 

A. Yes. 

Q. And so I have noted the email address that is listed under your signoff 

karen.wilson@teakitai.com and what I want to ask you is, is this the email 

address that you weren’t using in the subsequent period? 5 

A. Sorry, can I push up again just to see the date of this letter.  Correct. 

Q. And if we just go to the second page of the letter again, I take it though 

that presumably, given that you had listed that email address in this letter, 

you would forgive Ngāti Whātua for thinking that that was the right email 

address to use to correspond with you? 10 

A. I would forgive the fact that it’s used in this letter, but not forgive the fact 

that other correspondence had traditionally gone to another email 

address. 

Q. If we go to the next document, being the first that you refer to at 

paragraph 95 of your evidence, which is document 335.23261, this is a 15 

Chapman Tripp letter of 26 November 2018 addressed to you and you’ll 

see where it lists your email that is used, that email address that you were 

not using, can you see that? 

WITNESS REFERRED TO LETTER DATED 26 NOVEMBER 2018 

A. Yes I do. 20 

Q. If you have a look at paragraph 3 of that letter you’ll see a reference to 

Ngāti Whātua Ōrākei wishing to engage constructively with you about the 

Treaty settlement package that you have been offered by the Crown.  And 

if you look at paragraph 3.2 there are some concerns about particular 

properties listed there, and I expect those will be familiar to you, is that 25 

right? 

A. Yes. 

Q. In paragraph 4 it stated that Ngāti Whātua Ōrākei supports a tikanga 

process between iwi and such a process should be open-ended rather 

than predetermined and guided by relative interests.  Do you agree with 30 

that statement? 

A. Yes, when you say “relative” and not relevant interests. 

Q. Yes.  And if we just go over the page for completeness, at paragraph 6 

there’s a reference there that Ngāti Whātua would like to take up your 
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offer of discussing these matters further and will be in touch about 

arranging a meeting.  In terms of what then happened to this letter, if we 

could go to another document please, 350.33714, and this is an email 

chain and if we start at the bottom of the chain you’ll see that there is an 

email from Mr Wells at Chapman Tripp, it’s dated 26 November 2018 and 5 

in the text of the email it says that he is attaching a letter, you see that in 

the text? 

WITNESS REFERRED TO EMAIL CHAIN 

A. The text to Ms Dyall are you talking about? 

Q. Yes, so the text of the email reads, “Tēnā koe Trina, please see attached 10 

letter in response to your letter of 5 November 2018.” 

A. Yes I see that. 

Q. At the top of the page we see an email from Pearl Carr, I’m not sure if I’m 

pronouncing that correctly.  Who is Pearl Carr, to your knowledge? 

1015 15 

A. Pearl, to my knowledge, was one of the then OTS, now Te Arawhiti, 

officials that was working on our negotiations as Te Ākitai Waiohua. 

Q. And in that top email on the page dated 27 November 2018, it appears to 

forward the email chain that we’ve just looked at to Karen W and 

Richard K, do you see that in the “to” field? 20 

A. I do. 

Q. And in the text of that email it says: “Letter from Ngāti Whātua Ōrākei 

received yesterday morning, see attached,” you agree that’s what it says? 

A. That’s what it says, yes. 

Q. So do you accept that this letter could have been forwarded from the 25 

email address you weren’t using to the email address you were using? 

A. That’s what it appears to say, yes. 

Q. Go to another document please, 350.33715, it’s another chain of emails.  

If we go to the second page of this document please, you’ll see at the top 

of that page it has the same text of the email that we were just looking at 30 

from Pearl Carr: “Letter from Ngāti Whātua Ōrākei received yesterday 

morning, see attached,” you see that’s the same as the email we were 

just looking at? 

A. I’m only seeing that part of it so I’d like to push back to see – 
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Q. Sure.  We’ll go back to the first page, please, and go to the foot of the 

page and see at the bottom it says: “On 27 November Pearl Carr wrote.” 

A. On the 28th of November do you mean, or…  

Q. Sorry, just at the very bottom of the page under your name there’s 

reference: “On 27 November 2018 at 8.11 am Pearl Carr wrote.”  Do you 5 

see that? 

A. Yes.  It’s just that it seems out of sequence, that’s all, which is why I’m 

saying yes reservedly.  The one I’m looking at relates to mine which is 

Wednesday the 28th and then underneath that is the 27th, hence the 

reservation. 10 

Q. Yes, so that would be earlier in the sequence, and I’m coming to this email 

that you’ve just referred to, your email of 28 November 2018.  So the 

email that is on the screen at the moment, that is an email from you from 

the email address you use, is that correct? 

A. That’s correct. 15 

Q. And if you look to the body of the email and the first paragraph, it appears 

that you are making some comments about the letter that has been 

received from Ngāti Whātua Ōrākei and expressing some concerns about 

it, do you agree with that? 

A. Yes, I do. 20 

Q. So rather than stating in your evidence that you didn’t receive this letter, 

would it be better to say that you did receive it and had some concerns 

about it? 

A. Not at all. 

Q. So your paragraph 96 where you say these letters were not received, you 25 

don’t accept that as incorrect? 

A. The component parts that relate to my concern around using my 

teakitai.com address I would need to go through those extensively.  My 

evidence relates to those communication that use the teakitai.com email 

address. 30 

Q. Well, I’ve taken you to the 26 November Chapman Tripp letter sent to the 

Te Ākitai email address and we’ve been through an email chain which 

demonstrates that that was forwarded to the email address that you did 

use, and you’ve accepted that, haven’t you? 
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A. I accept that some of what you’re showing me has been forwarded to the 

address that’s Xtra, yes. 

Q. But you are not willing to concede that your paragraph 96 might need 

some amendment? 

A. In terms of the subject of those emails, in my paragraph 96 it’s applicable. 5 

1020 

Q. And just to complete this sequence, if you can go to another document 

please, 350.33712.  This is another email chain and this relates to the 

5 April 2019 letter from Chapman Tripp.  At the bottom email of the page 

you’ll see there is an email from Mr Wells to Mr Ward, copied to the email 10 

address that you were not using, and attaching a letter, do you see that 

in that email? 

A. It says, “Please see attached,” I’m assuming that’s the letter, is it? 

Q. Yes, if we go to the top of the page, once again we see an email from 

Pearl Carr that appears to forward this document to your Xtra email 15 

address? 

A. Yes. 

Q. So again is there a prospect that this letter in fact was received by you? 

A. Received by way of my teakitai.com email address do you mean? 

Q. It was received at that address and forwarded on to your address so that 20 

it could come to your attention. 

A. So I accept the email that’s underneath this email that I’m viewing on the 

screen was sent to the teakitai.com address and I also accept by viewing 

this letter in front of me now as being forwarded by Te Arawhiti to my Xtra 

email address. 25 

Q. Well what I’m putting to you is that over this six-month period there were 

three communications from Ngāti Whātua Ōrākei that you have said in 

your evidence at paragraph 96 were not received by you, and I’m putting 

to you that they were received by you ultimately, do you agree? 

A. “Ultimately” means they weren’t received by me but forwarded to me.  So 30 

in that sense, yes I ultimately received them. 

Q. So in terms of the three letters from Ngāti Whātua Ōrākei that you refer 

to, in actual fact you did have some knowledge over that period that Ngāti 

Whātua was trying to engage with Te Ākitai? 
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A. I would have to say the use of the officials from Te Arawhiti was the only 

means by which we were able to receive those letters. 

Q. Not wanting to drag this out but that wasn’t really my question.  My 

question was do you accept that over this period Ngāti Whātua was trying 

to engage with you and you knew that? 5 

A. It’s not as simple as that, Mr Graham.  If it was, I would say yes.  It’s not, 

and I guess my answers to your question isn’t aiding it.  I stand by my 

statement that these are being forwarded through officials at Te Arawhiti 

and subsequently received.  My commentary in my paragraph, as you 

referred to, relates to it being received from – to me, from Ngāti Whātua 10 

Ōrākei directly. 

Q. In your brief of evidence you comment that Te Ākitai Waiohua has been 

through a painstaking overlapping claims process, do you remember 

making that observation in your evidence? 

A. Yes I do. 15 

Q. We’ll work through that process a little and go back five years to 2016 and 

go to document 334.22637.  Regrettably, perhaps this is another email 

chain, if we just orientate ourselves on the date, it’s 1 November 2016 

and I don’t believe you’re involved in the first of these emails, but if we 

move to page 22638, so page 2, in the bottom half of that page you’ll see 20 

an email from you to Kerry Williamson on 26 October 2016.  So the first 

question is whether you have any general recollection of this 

correspondence? 

WITNESS REFERRED TO EMAIL CHAIN 

A. General recollection, yes. 25 

Q. So over the page on 22639 you’ll see at the number paragraph 2 you 

make a comment there about, “not supporting the commencement of an 

overlapping claims process before we have entered into an Agreement in 

Principle”.  So that was Te Ākitai’s position at the time? 

1025 30 

A. It was the position given the reasons that have been outlined there.   

Q. And just looking at those reasons, if you go down to little (d) you’ve 

commented that you’re worried that there might be a challenge to your 
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settlement if you disclose the redress that is being offered before you sign 

the AIP, is that a fair summary of the point you make in little (d)? 

A. Indeed that’s what it says.   

Q. So I take it that you were thinking that once you had signed the AIP you’d 

be better off? 5 

A. I certainly wouldn’t describe it as better off.  

Q. Well the AIP might give you more certainty? 

A. There’s no certainty so I’m not sure that’s the right word either, 

Mr Graham.  I’d struggle to think of what I thought then in 2016. 

Q. Moving to 2018, if we look at document 335.23265.  So this document is 10 

an OTS document described as a record of negotiation and it’s dated 

30 January 2018.  It relates to a meeting at the Novotel at 

Auckland Airport at which you are listed as attending.  Would you have 

seen these records of negotiation or is it either at the time or in the course 

of preparing your evidence? 15 

A. I would have seen it roughly in the time that it was prepared, yes. 

Q. Do you recall the meeting back in January 2018?  I appreciate that’s some 

time ago. 

A. Not unless I see the rest of that paper. 

Q. We don’t go through all of it but if we look at page 23268 and you’ll see 20 

there’s a section here headed Overlapping Claims where there is setting 

out a discussion with the chief Crown negotiator and there’s initially some 

discussion about Ngāti Te Ata and others but the passage I’m interested 

in is on the following page and at paragraph 39 I’ll just allow you to read 

that to yourself.   25 

A. Yes I’ve read that. 

Q. So there’s a statement there that Te Ākitai Waiohua do not want to 

discuss overlapping claims with Ngāti Whātua.  Do you recall that being 

the position that was taken at that meeting? 

A. I don’t.  I’d have to rely on the record, the RON. 30 

Q. And I see in the same paragraph the chief Crown negotiator is given some 

advice about Ngāti Whātua’s litigation prospects and then at paragraph 

40 there is a response from Te Ākitai Waiohua asking why it is necessary 

to do overlapping claims consultation if the Crown’s position has been 
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vindicated.  Again in terms of that meeting do you recall making the 

observation that there might not need to be an overlapping claims process 

with Ngāti Whātua Ōrākei? 

A. No bearing in mind the RON is not of our own construct clearly.  That is 

the Te Arawhiti’s view for us to view and consider whether we have any 5 

agreement or not.  I can’t recall without knowing whether there were any 

concerns voiced at that time so I accept that that is the construct if you 

may of what Te Arawhiti thought at the time.   

Q. And just completing this document, at paragraph 42 you’ll note the first 

sentence there it states that: “Te Ākitai Waiohua advised their 10 

preferences via email contact with Ngāti Whātua Ōrākei rather than 

through a hui so that there could be a written record,” and again do you 

remember that being a position you took at that meeting? 

1030 

A. Not by way of this particular RON, record of negotiation. 15 

Q. We’ll move forward in time, only a month unfortunately, to February 2018 

and the document is 334.22807.  It’s another RON, as I think we’re calling 

them, and this was a record of a telephone conference, again at which 

you attended.  So again, whether you remember the telephone 

conference? 20 

A. There were many conferences, Mr Graham. 

Q. Of course.  If you move to page 22812?  Again just to orient us at the 

bottom of that page, there’s a reference to “overlapping claims 

discussions.”  And if we move to the next page, the first paragraph I wish 

to ask about is paragraph 70.  Paragraph 70’s there’s a comment that: 25 

“Te Ākitai Waiohua said ‘When it comes to Ngāti Whātua Ōrākei, they are 

approaching with great trepidation.’”  Do you recall making that comment 

at the telephone conference or that comment being made for Te Ākitai? 

A. It sounds like something I would say. 

Q. And down at paragraph 75 it records that you will “try to meet with 30 

Ngāti Whātua Ōrākei”, and I presume that’s Ngati Te Ata again, “and see 

how it goes”.  Do you remember making that comment at the telephone 

conference? 
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A. Again in the context of this RON, I’m assuming that would have been the 

case. 

Q. Look at another document please, 334.22818?  This is 16 April at the 

Auckland Town Hall.  Does that meeting ring a bell? 

A. They’re all starting to seem the same, Mr Graham. 5 

Q. If we move to page 22822?  So there’s another section here on 

overlapping claims engagement and if we go to the section on 

Ngāti Whātua Ōrākei and looking at paragraph 49, it records in the first 

subparagraph that: “Ōrākei have asked to meet Te Ākitai Waiohua with 

their lawyers present.”  Do you recall that request? 10 

A. Yes. 

Q. And the next point that Te Ākitai have not yet responded, and then there 

is some reference to “possibly being a meeting if the Office of Treaty 

Settlements could facilitate the meeting.”  Do you recall that being 

discussed at the meeting? 15 

A. Yes, I do. 

Q. And over the page at paragraph 61, there’s a reference there to Te Ākitai 

Waiohua stating that: “when we get into proper overlapping claims, 

discussions, you don’t want to have more than one hui around the same 

issues.”  Do you recall if that was your position at this meeting? 20 

A. Well I’m not sure what the reference to the overlapping claims discussion 

is.  Do you mean generally or are you talking specifically about 

Ngāti Whātua Ōrākei? 

Q. Well I am asking about this comment recorded in the RON and it’s 

probably more for you to tell me about what you remember the context of 25 

that statement? 

A. I clearly do not know the context, Mr Graham, hence the reason I’m 

seeking some clarification from you. 

Q. All right, we’ll go to one more document in this sequence, May 2018, and 

the document is 334.22862.  This breaks the sequence of RONs and is a 30 

letter from the Office of Treaty Settlements dated 21 May 2018 and 

addressed to you and to the correct email address.  And I expect, as with 

other documents, you may have seen this before but not recently? 

A. That’s correct. 
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1035 

Q. And if we look at the first two paragraphs, there’s a reference to the Crown 

having a hui with you on the 16th of May, and in the second paragraph it 

recalls the Crown asked you about engagement with Ngāti Whātua 

Ōrākei and your response was that such a meeting would likely achieve 5 

very little.  Do you recall making that statement at the hui referred to in 

this letter? 

A. I do, in the sense that it became the subject of the trepidation comment 

that I made in the sense that unusually legal people were involved that 

caused us to think carefully around how we navigated this particular 10 

overlapping claims process, it was not the norm. 

Q. And, sorry, there is one more document in the sequence, it’s 334.22864, 

and it is the last one we’ll look at on 22 May, so soon after this letter was 

received and there’s a reference to you being present for Te Ākitai 

Waiohua for a telephone conference.  And at the foot of the page at 15 

paragraph 6 there’s a section on overlapping claims and Ngāti Whātua 

Ōrākei, and it states there that there was a prolonged discussion on 

overlapping claims concerning Te Ākitai and Ngāti Whātua, and I’m just 

checking whether you recall that prolonged discussion on overlapping 

claims? 20 

A. Not specifically on that date. 

Q. And just on the next page at paragraph 7 at the top of the page it records, 

“Te Ākitai Waiohua are stating they were not keen on engaging with Ngāti 

Whātua Ōrākei due to the implications of the litigation,” and again – and 

it also records that there would be no benefit to further engagement, do 25 

you think that was a fair summary of what was said in the discussion? 

A. I don’t know if I can confirm it happened on that day, I don’t know if that 

was the RON conversation.  I do know that is a conversation that would’ve 

been held at some point in time due to our ongoing concerns that had 

been expressed on many occasions with Te Arawhiti around engaging in 30 

that manner. 

Q. If we could go back to your brief of evidence please and move forward to 

paragraph 102 where you’re talking about your overlapping claims 

engagement, and you’ve stated there that, “We have not been avoiding 
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kōrero or the opportunity to meet with our whanaunga.”  Bearing in mind 

the sequence that we have just been through, would you accept that it 

would be possible to come to a different conclusion about that? 

A. Sorry, can you just repeat that again please, Mr Graham? 

Q. The statement in paragraph 102 that you “have not been avoiding kōrero 5 

or the opportunity to meet with our whanaunga”, bearing in mind the 

sequence we have just been through, do you accept it would be possible 

to come to a different conclusion? 

A. No I don’t, I accept that as it says there in my brief a lot of work has gone 

into engaging outside of the formal processes, which is what we do as we 10 

work together every day.  You’re talking about the formal processes that 

you represented in the RON and other documents.  I’m talking about, in 

that paragraph, outside of the formal process. 

Q. And back one paragraph at paragraph 101 there’s a comment there about 

the frustration that you have at being unable to complete the Te Ākitai 15 

settlement in a timely fashion.  I take it, to you that that is a matter of some 

importance, to get the Te Ākitai Waiohua settlement completed as soon 

as possible? 

A. As quickly and as efficiently to enable a durable settlement, yes. 

Q. There’s been a reasonable amount of evidence about it, but just checking 20 

whether you are aware of it.  The kawenata between Ngāti Whātua Ōrākei 

and Ngāti Pāoa, are you aware of that? 

1040 

A. I’m aware of it, yes. 

Q. Have you seen it before? 25 

A. The one between Ngāti Whātua Ōrākei and Ngāti Paoa? 

Q. Yes. 

A. Yes.  

Q. And are you generally aware then of what it says? 

A. Very generally. 30 

Q. Well in general terms do you think the use of documents like kawenata 

can be a good way of resolving overlapping claims disputes? 

A. It depends I guess on the examples that have gone before you, ie, 

Ngāti Whātua Ōrākei and Ngāti Paoa.   
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Q. And in your overlapping claims engagements with Ngāti Whātua Ōrākei, 

I understand from Mr Blair’s evidence that there was a proposal to 

Te Ākitai Waiohua to resolve overlapping claims in a similar way to the 

way that had been done with Ngāti Paoa, is that right? 

A. Not in a formal sense which is why I say my previous paragraph there 5 

were things done in a formal sense as part of this process and outside of 

that.  So outside of that yes. 

Q. So you agree that Mr Blair’s evidence is right but it was an informal 

suggestion? 

A. I’m not privy to what I’m agreeing with in terms of Mr Blair’s evidence.  If 10 

you can refresh my mind I might be able to answer that more accurately. 

Q. I think the proposition is that Ngāti Whātua Ōrākei was offering 

Te Ākitai Waiohua to enter into a similar kawenata to that that was 

entered into with Ngāti Paoa, is that right? 

A. So just to differentiate.  In an informal sense yes which is not the same 15 

as the steps that are required to be achieved through the formal process.  

Then a conversation would have been had to moot that, yes. 

Q. In terms of that informal offer, am I right to understand that Te Ākitai 

Waiohua declined that informal offer? 

A. It wasn’t mooted as an offer.  It was mooted as a suggestion. 20 

Q. Did you decline the suggestion? 

A. We never decline a suggestion, Mr Graham, if you think it will take you 

forward. 

Q. Did you move forward with the suggestion? 

A. We move in the same way we always do when it is about 25 

Te Ākitai Waiohua and we had a conversation with the rest of the 

negotiators.   

Q. Well is Te Ākitai Waiohua interested in entering a kawenata with 

Ngāti Whātua Ōrākei that is similar to the one entered into with 

Ngāti Paoa? 30 

A. Are you talking about currently? 

Q. Then or now? 

A. So at that time the suggestion that was offered by way of an informal 

wasn’t progressed.   
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Q. Was it progressed because Te Ākitai Waiohua was not interested in 

progressing it? 

A. It was not progressed for a whole lot of reasons, Mr Graham. 

Q. Which were? 

A. Of our own kōrero. 5 

Q. I think we discussed yesterday evening that you may have heard parts of 

Mr Dreaver’s evidence or be familiar with some of the evidence that he 

gave in this court, is that – would be right? 

A. Some of the evidence he gave, yes. 

Q. We don’t need to go to it but in his affidavit Mr Dreaver stated that he 10 

thought there was an advantage for Te Ākitai Waiohua of being later in 

the Treaty settlement queue because overlapping claims were likely to be 

easier to resolve.  I don’t know if you remember that part of his evidence? 

A. No I don’t remember. 

Q. I take it from evidence you have given though that you would not agree 15 

with him about that? 

A. You can take it that I wouldn’t agree with a lot of what he said, yes. 

Q. And giving evidence in this court and the transcript reference is 1549, 

Mr Dreaver commented that Te Kawerau ā Maki had some issues with 

Te Ākitai Waiohua’s selection of the Titirangi School site.  Did you hear 20 

him give that evidence? 

1045 

A. Not specifically.  If I can see it, might refresh. 

Q. That’s okay, I’m more interested in the substance than the fact that this 

was given.  So is Mr Dreaver right that Te Kawerau ā Maki has objected 25 

to the Titirangi School site in terms of Te Ākitai’s redress? 

A. Not to us. 

Q. Are you aware that an objection has been made though whether to you 

or to Te Arawhiti? 

A. No, I can’t confirm that. 30 

Q. So it’s your understanding that there has been no objection from 

Te Kawerau ā Maki to your selection of the Titirangi School site? 

A. Not to Te Ākitai Waiohua. 

Q. That’s not been brought to your attention at all? 
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A. No. 

Q. In your evidence you’ve stated that you’ve been a negotiator for Te Ākitai 

Waiohua since 2010, that’s your paragraph 5 if you want to refresh your 

memory, but that’s right? 

A. Yes. 5 

Q. If I could refer to document 350.33737.  This is a document entitled “The 

Te Ākitai Mandate Strategy” prepared by Te Ākitai Iwi Authority in 

November 2010.  So appreciating that it’s quite some time ago, is this a 

document that you would have seen at some time in the past? 

A. Yes, I’m assuming so. 10 

Q. Do you think you would have been involved in preparing it? 

A. If you could take me through it I might be able to… 

Q. Okay, we’ll pause that.  If we go to the first full page of the document 

under “Introduction” at 1.1, you’ll see there there’s reference to 

Sir Douglas Graham and in the second sentence to meetings between 15 

Te Ākitai and others with Sir Douglas and a further hui at 1.2.  Now, that 

seems to align with the first part of your evidence that you read out 

yesterday afternoon that there were meetings with Sir Douglas around 

this time, is that right? 

A. Yes. 20 

Q. If we move to the next page of the document, page 3, and move down to 

paragraph 3 about the Te Ākitai area of interest.  If you could look at 

paragraph 3.1 please and just read that to yourself. 

A. Yes. 

Q. Do you agree with that description? 25 

A. At that time, yes. 

Q. And at paragraph 3.2, there is a description there of Te Ākitai’s heartland 

including but not being limited to some places that are set out in the bullet 

points.  And do you agree with that description? 

A. At that time, yes. 30 

Q. I noted you yesterday in answer to a question from my learned friend 

Mr Warren stating that: “it’s important to Te Ākitai to have an identity in 

our own right”.  Do you recall giving that answer? 

A. If you say I said that, yes, I do. 
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Q. We don’t have the benefit of the transcript from yesterday but that’s what 

I recorded.  What I wanted to ask though is that are these areas listed in 

3.1 and 3.2 areas where Te Ākitai Waiohua has an identity in its own 

right? 

A. I would more read that as those are areas that are obviously significant 5 

to outside interests then they do reflect Te Ākitai.  This is a mandate 

strategy document clearly.  We are constrained to a certain extent by what 

the Crown accepts in those type documents.  It is written in that frame 

because the Crown at that point would suggest to Te Ākitai those are the 

areas of interest, as opposed to us saying they are. 10 

Q. So when the document states on its cover page that it’s prepared by 

Te Ākitai, you consider there is some Crown influence in what goes into 

that document? 

1050 

A. There is most certainly Crown influence in a process that allows you to 15 

move forward by way of ensuring that you stay to a certain standard.  For 

us as Te Ākitai in the initial stages, we understood not at all the process.  

However, it’s a learning curve now and at that time that was what we 

believed would be the way forward for Te Ākitai Waiohua. 

Q. Mr Wilson yesterday gave evidence that Te Ākitai Waiohua tend not to 20 

use the expression “ahi kā”, maybe paraphrasing that somewhat, but do 

you remember him giving that evidence? 

A. Yes, I do. 

Q. Do you agree with him? 

A. Ahi kā, the expression, is not one we would utilise regularly but seems to 25 

have come into force in more recent times, Mr Graham. 

Q. If we can move through this document please to 33746.  So this is an 

appendix to the same document we’ve just been looking at and it appears 

to be an appendix confirming the Te Ākitai mandate.  And at the base of 

that page number 4 it’s headed up “Tribal membership”.  Are you familiar 30 

with this appendix? 

A. Not until I see the rest of it. 

Q. If we go to the next page it sets out presumably how tribal membership 

would be composed and at little roman (i) there’s a reference to tribal 
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members being people who have a whakapapa connection to Ihaka 

Takanini.  Does that sound right in terms of how – one way to achieve 

tribal membership of Te Ākitai Waiohua? 

A. That was clearly thought of at that time, yes.  

Q. And at roman (ii) it sets out that ahi kā of Te Ākitai Waiohua are tribal 5 

members in schedule B who live near to or within the tribal boundaries of 

Te Ākitai Waiohua.  So this may be difficult to remember that far back but 

in terms of what the tribal boundaries of Te Ākitai Waiohua are, or were 

at the time, would that refer back to the area of interest, do you think? 

A. I don’t know. 10 

Q. You may be aware that there’s been quite a lot of evidence in this 

proceeding about Waikato-Tainui.  Are you aware of that? 

A. Yes. 

Q. And am I right in thinking that Te Ākitai Waiohua has strong links with 

Waikato-Tainui? 15 

A. Kingitanga, yes, and also Waikato-Tainui. 

Q. And I understand that – you state in your evidence at paragraph 7 that 

you are a member of Te Arataura.   

A. My apologies, my term finished last year. 

Q. And I understand it’s a three year term for Te Arataura, is that right? 20 

A. That’s correct. 

Q. And when was your term from and to? 

A. So my term ended in December, the three years previous. 

Q. And for the record, Te Aratauru my understanding is that it is the 

executive committee of the tribal Parliament Te Whakakitenga o Waikato, 25 

is that right? 

A. That’s what it’s intended to be, yes. 

Q. Were you aware either through that role for Te Aratauru or generally 

that at an earlier stage of this proceeding Waikato-Tainui through 

Te Whakakitenga had some involvement in this case? 30 

A. Which case are we talking to?  This one? 

Q. The case that we’re in court about now. 

A. So some involvement as in? 
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Q. As in that Waikato-Tainui had sought to intervene in the proceeding at an 

earlier stage.  Were you aware of that? 

A. No. 

1055 

Q. We’ll look at a document, please, document 350.33699.  So see that at 5 

the top of the page it states that this is a document filed in the Supreme 

Court of New Zealand, it’s in the case between Ngāti Whātua as appellant 

and then the Crown as a respondent and some other parties as well, and 

it is described as a memorandum of counsel for Te Whakakitenga o 

Waikato in support of the appellant and the interveners now and it’s dated 10 

11 May 2018.  I take it you probably wouldn’t have seen this document 

before? 

A. Again if you can push up I’ll have a better understanding. 

Q. We’ll go through it a little.   Record as well that it’s filed by Kahui Legal 

but not by your lawyer in this proceeding.  Just go to the next page of the 15 

document, may it please the Court, and you’ll see that it states in 

paragraph 1 that it’s filed on behalf of Te Whakakitenga and if you look at 

paragraph 3 it says by way of context and it refers to an affidavit from 

Stanley Rahui Papa from April 2017.  Now you may or may not be aware 

that Mr Papa was with us last week and did some unpaid translation work 20 

but would you agree that he is a person of some influence within 

Waikato-Tainui? 

A. He is a person of mana.   

Q. If we move to page 33702, look at paragraph 5, there’s a statement there 

that Te Whakakitenga wishes to formally record some matters and I’ll take 25 

you to some of those points and ask you about them, the first one being 

5(b).  It states there that Te Whakakitenga supports the position and 

arguments being advanced by the appellant (being Ngāti Whātua Ōrākei) 

and opposes the proceedings being struck out on the grounds being 

advanced by the respondents.  So, were you aware that Waikato-Tainui 30 

had taken a position of support of Ngāti Whātua Ōrākei in the Supreme 

Court? 

A. No. 
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Q. And at paragraph (c), if we look at that there’s a reference that 

Te Whakakitenga considers that any decisions about overlapping claims 

should be made, and then in (i), in accordance with and determined 

through a process that reflects tikanga.  I expect you wouldn’t have known 

that that position was taken, but do you agree with that position of Te 5 

Whakakitenga? 

A. It’s all very contextual, Mr Graham, I don’t necessarily agree with the 

paragraph if I don’t understand in what context that was made, especially 

if I don’t have any knowledge of this before me now. 

Q. Well in a general sense do you agree that decisions by the Crown 10 

involving overlapping claims should be determined through a process that 

reflects tikanga? 

A. Can you repeat that again please? 

Q. Do you agree that decisions by the Crown involving overlapping claims 

should be made in accordance with tikanga? 15 

A. I would have, prior to being involved in the overlapping claims process.  I 

have doubts now, having been involved with tikanga in the overlapping 

claims process. 

Q. If we go to the next page please and look at (ii), so another thing Waikato, 

or Te Whakakitenga wishes to record in this document is that decisions 20 

about overlapping claims should be made with appropriate 

acknowledgement of the ahi kā of an iwi or hapū in the area.  At a general 

level is that a statement that you agree with? 

A. I’m not aware it’s a statement that would normally be made by 

Te Whakakitenga. 25 

Q. So that comes as a surprise to you, that position? 

A. In those words, yes. 

1100 

Q. And at (iii) there’s reference that overlapping claims decisions should be 

consistent with and not prejudicial to the rights and customary interests, 30 

including mana, rangatiratanga, mana whenua and mana whakahaere of 

other iwi or hapū.  Do you agree with that as a concept? 

A. In a general sense, yes. 
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Q. And at (iv) there’s reference that overlapping claims decisions should not 

undermine the value and integrity of or the interests recognised, and 

rights granted under existing settlements.  Is that a concept you agree 

with? 

A. It would if we would settle. 5 

Q. And the final point there which I think is labelled as (i) but should actually 

be (v), that overlapping claims decisions should be commensurate with 

the relative customary interests of iwi and hapū in the area.  Again, as a 

concept, is that one that you agree with? 

A. I think it would be something that would be similar to what I have said in 10 

my brief. 

CROSS-EXAMINATION:  MR MAHUIKA 

Q. Tēnā koe Ms Wilson. 

A. Tēnā koe Mr Mahuika. 

Q. I’d like to go to paragraph 105 of your evidence because it is the point 15 

that I think you’ve been discussing just now with my friend.  You’ll see it 

says there that you say, and I’ll paraphrase it, you don’t consider it 

appropriate for the Crown to make general determinations of concepts 

such as ahi kā and mana whenua, or the Court for that matter.  But then 

you say, “Although we do consider that the Crown should have an 20 

understanding of the various rights of interest in an area and their relative 

strength, redress should also be generally proportionate to one’s rights 

and interests.”  Yes? 

WITNESS REFERRED TO BRIEF OF EVIDENCE 

A. Yes. 25 

Q. It seems artificial, I know, we just need it for the transcript.  The question 

I have following on from that is that if redress is to be proportionate to 

one’s rights and interests, then how else can you determine those without 

having regard to tikanga? 

A. If there was a definition of all of these things that we all would agree, then 30 

you would assume that would be the position.  There’s been a lot of time 

spent discussing that very thing.  Until we get to that point, we have to 
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rely on things that get us closer, is how I would describe it, what I’m trying 

to say. 

Q. Yes, and I think that the thing that occurred to me when I – I don’t think, 

the thing that occurred to me when I read that paragraph is that rights and 

interests have to derive from somewhere, don’t they? 5 

A. Yes. 

Q. And the thing that informs those rights and interests must be tikanga 

because we are talking about traditional and customary associations and 

connections to places? 

A. Yes. 10 

Q. And I understand the differences of opinion about what events may have 

meant, what the histories are around association, but necessarily if you 

are to determine proportionate interests surely you have to engage in a 

process that engages with tikanga in determining those relative interests. 

A. It’s hard to describe the meaning, what you’re meaning in a situation such 15 

as this but I will say in this context, this.  When you are driven by a Crown 

process, it’s difficult to operate in a manner that you normally would.   Hui 

that represent tikanga are not normal. 

Q. Yes, and I understand that and I understand that as the negotiator, 

amongst other things, you’re charged with getting the best outcome that 20 

you can get for your iwi because of the importance of a settlement to your 

iwi.  That’s not all that you have to do, but that’s a fair summary of one of 

the pressures that you have? 

1105 

A. One of the primary things, yes. 25 

Q. And so that perhaps forces you into the sort of process that you’re talking 

about, is that fair? 

A. The process of overlapping you’re talking to? 

Q. Yes, but just the process of advocating for a position on behalf of your iwi. 

A. I don’t know if I’d necessarily agree with that, Mr Mahuika.  If you could 30 

just expand on that a little? 

Q. Well, what it necessarily does is it may create a conflict or a contest 

because everybody is trying to do the best that they can for their iwi. 
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A. Of course as a negotiator you’re trying to do the best that you can for your 

iwi, yes. 

Q. And if you’re looking at the interests and you’re looking at the idea of 

proportionate interests, if you’re advocating for Te Ākitai, the interests that 

you claim are based upon a combination of historical and tikanga 5 

connections to a place, aren’t they? 

A. Part of the considerations, yes. 

Q. Well, put it another way, you wouldn’t claim redress or interests in the 

place unless you thought you had that customary tikanga-based 

connection with that place, would you? 10 

A. I believe that applies to all iwi, not necessarily just Te Ākitai Waiohua. 

Q. And if I then move on from that topic and you were asked a question by 

my friend from the Crown, Mr Allan, and I think that the question that he 

asked you, and I think you answered yes to, is that he said that the vesting 

of land in settlement, whether commercial or cultural, does not give or 15 

detract from mana, do you remember that exchange that you had with 

him? 

A. In a general sense, yes. 

Q. And I think that you agreed with that proposition, does that sound right?  

I’m sorry, I don’t have the transcript so I can’t put it to you. 20 

A. And then I’d have to agree that if that’s what your recollection was, then 

it must be. 

Q. Well, let’s run with that.  Similar to the last topic that we were talking about, 

although the allocation of commercial and cultural redress, particularly the 

transfer of land, doesn’t in theory touch on the issue of mana, it’s difficult 25 

to separate land from ideas of mana and cultural connection, isn’t it? 

A. Is that a question, Mr Mahuika? 

Q. Yes.  Yes, it is.  So put it another way, you’d agree, wouldn’t you, that you 

can’t separate land from ideas of cultural or tikanga connection, if it’s 

coming as redress in a settlement? 30 

A. I struggle with these questions in a sense.  We’re involved in a Crown 

process that’s quite specific on what they require of you and each, in 

terms of Te Ākitai Waiohua, each has gone before you in the same way.  
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My response would be as long as we are treated in the same way as 

those that have gone before us, then that is our answer. 

Q. Well, if I pick an actual example.  In relation to the three sites that have 

been identified in this proceeding on the part of Te Ākitai Waiohua, the 

reason you chose those sites was because of a connection to those 5 

areas, wasn’t it? 

A. I think that’s what I say in my evidence is that, because it’s commercial 

redress that it was commercially viable, because our view is – but that 

should also reflect our knowledge and interest in a cultural sense, if that’s 

at all possible. 10 

Q. Yes, so it was a very deliberate decision, you didn’t see a difference 

between commercial and cultural, commercial was a consideration but 

you also applied a cultural lens when you looked at it, didn’t you? 

A. Yes.  And I think it also says in my evidence with little in the way of cultural 

that is the only way we could have looked at it. 15 

Q. So it’s not, although it doesn’t deal with the issue of mana, the issue of 

cultural connection is not an irrelevant matter, is it, when it comes to 

redress coming as part of a Treaty settlement even though it’s a Crown 

process? 

1110 20 

A. I suppose I’d call it more of a preference.  If there’s little left to be chosen, 

wouldn’t anyone want something that is significant in a commercial 

redress sense. 

Q. Yes.  And then the last couple of questions I have, you recall there was 

an exchange, I can’t remember who it was with, but it was about 25 

heartlands and you made the comment that home is where the heart is, 

and you reference – and I’m afraid I can’t remember the name of the 

tīpuna, but a tīpuna was Te Ākitai Waiohua who was executed and 

interred and we don’t know where he is, interred exactly.  Do you recall 

that exchange? 30 

A. My great-great-great-grandfather and he wasn’t executed. 

Q. Sorry. 

A. He was taken to the island. 

Q. And he passed away on the island? 
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A. And he passed away on the island. 

Q. Sorry, my apologies.  And so as a consequence of that you have a – it’s 

a special place to Te Ākitai? 

A. Yes. 

Q. But it’s not necessarily the case, is it, that those connections in and of 5 

themselves would give you rights in respect of the land.  Now I’m not, I 

can’t comment on the island, but just as a general concept, the fact that 

a bad thing happened or something happened to one of your tīpuna does 

not give you necessarily a take to the whenua, you’d agree with that, 

wouldn’t you? 10 

A. And it was never intended as a rights kōrero. 

Q. Yes. 

A. The question related to heartland and that was the response I was giving 

in my answer. 

Q. Right, so you weren’t suggesting that that connection in itself gave you 15 

some particular take to that land such that you would claim that land or 

claim to have some sort of territorial or other claim over it? 

A. I was suggesting that a kōrero should be had, to have the interests and 

special nature of that acknowledged, because it was our tīpuna, our 

leader.  And so, again, as our tikanga we wouldn’t let them lie or lay 20 

without some sort of acknowledgement of that.  There would be a kōrero 

that would need to be held with those that would see that as their area of 

interest. 

Q. And your expectation would be that they would care for your tīpuna in that 

circumstance? 25 

A. Or allow us to join with them to care for our tīpuna. 

Q. Yes, but it would be something that would require engagement with those 

who you recognise as having the stronger interest on the island? 

A. Yes. 

RE-EXAMINATION:  MS COATES – NIL 30 

QUESTIONS FROM THE COURT – NIL 
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WITNESS EXCUSED 

 

TE ĀKITAI WAIOHUA CASE CONCLUDES 

MS COATES ADDRESSES THE COURT – MIHI (11:13:31) 

THE COURT ADDRESSES COUNSEL – HOUSEKEEPING 5 

 

KARAKIA WHAKAMUTUNGA 

LEGAL DISCUSSION – COURT AS CHAMBERS 

COURT ADJOURNS: 11.58 AM 
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Notes of Evidence Legend 
National Transcription Service 

Indicator Explanation 

Long dash – Indicates interruption: 

Q. I think you were –   (Interrupted by A.) 

A. I was –    (Interrupted by Q.) 

Q. – just saying that –  (First dash indicates continuation of counsel’s question.) 

A. – about to say  (First dash indicates continuation of witness’ answer.) 

This format could also indicate talking over by one or both parties. 

Long dash 
(within text) 

Long dash within text indicates a change of direction, either in Q or A: 

Q. Did you use the same tools – well first, did you see him in the car? 

A. I saw him through – I went over to the window and noticed him. 

Long dash 
(part spoken word) 

Long dash can indicate a part spoken word by witness: 

 A. Yes I definitely saw a blu – red car go past. 

Ellipses …  
(in evidence) 

Indicates speaker has trailed off: 

A.  I suppose I was just…  
 (Generally witness has trailed off during the sentence and does not finish.) 

Q. Okay well let’s go back to the 11th.  

Ellipses …  
(in reading 
of briefs) 

Indicates the witness has been asked to pause in the reading of the brief: 

A. “…went back home.” 

The resumption of reading is noted by the next three words, with the ellipses repeated to signify 
reading continues until the end of the brief when the last three words are noted. 

A. “At the time…called me over.” 

Bold text  
(in evidence) 

If an interpreter is present and answering for a witness, text in bold refers on all occasions to the 
interpreter speaking, with the first instance only of the interpreter speaking headed up with the word 
“Interpreter”: 

Q. How many were in the car?  

A. Interpreter:  There were six. 

Q. So six altogether? 

A. Yes six – no only five – sorry, only five.  
 (Interpreter speaking – witness speaking – interpreter speaking.) 

Bold text in  
square brackets 
(in evidence) 

If an interpreter is present and answering for a witness, to distinguish between the interpreter’s 
translation and the interpreter’s “aside” comments, bold text is contained within square brackets: 

Q. So you say you were having an argument? 

A. Not argue, I think it is negotiation, ah, re – sorry.  Negotiation, bartering.  [I think that’s 
what he meant]  Yeah not argue. 
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