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A THE FOURTH AMENDED STATEMENT OF CLAIM CROSS-

REFERENCED TO THE PLAINTIFF’S EVIDENCE 

FOURTH AMENDED STATEMENT OF CLAIM:  
APPLICATION FOR JUDICIAL REVIEW 

RELEVANT REFERENCES TO 
PLAINTIFF’S EVIDENCE 

The plaintiff says:  

1 The plaintiff is the post settlement 
governance entity for the Ngāti Whātua 
Ōrākei Hapū, and the trustee under the 
Ngāti Whātua Ōrākei Claims Settlement 
Act 2012 (Ngāti Whātua Ōrākei). 

  

2 The first defendant is the Attorney-
General sued in respect of the acts or 

omissions of the Minister for Treaty of 
Waitangi Negotiations, the Hon Andrew 
Little, and the Office of Treaty 
Settlements. 

  

3 The second defendant is Marutūāhu Rōpū 
Limited Partnership, a limited partnership 
with its registered office at Russell 
McVeagh, level 30, Vero Centre, 48 
Shortland Street, Auckland, established as 
a post settlement governance entity for 
the Marutūāhu iwi (Marutūāhu). 

  

4 The third defendant is Te Ara Rangatū O 
Te Iwi O Ngāti Te Ata Waiohua 
Incorporated, an incorporated society with 
its registered office at 15 Kiwi Road, RD 
1, Waiuku, and representative of Ngāti Te 
Ata iwi. 

  

 Ngāti Whātua Ōrākei   

5 As at the signing of the Treaty of Waitangi 
on 6 February 1840, Ngāti Whātua Ōrākei 
was an established Hapū located in the 
central Auckland region. 

 See 1 Blair at [61]-[62] 
[201.00001] at [201.00018]; 
1 Kawharu at [118]-[121] 
[201.00190] at [201.00228]-
[201.00229]; 1 Williams at 
[34]-[39] [201.00618] at 
[201.00627]-[201.00628]; 1 
O’Malley at [138] [201.00454] 
at [201.00503]-[201.00504]. 
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APPLICATION FOR JUDICIAL REVIEW 

RELEVANT REFERENCES TO 
PLAINTIFF’S EVIDENCE 

6 Following the signing of the Treaty of 
Waitangi, Ngāti Whātua Ōrākei gifted land 
in the central Auckland region to the 
Crown seeking to strengthen its 
relationship with the Crown. 

 See 1 Blair at [63], [65]-[66], 
[70]-[79] [201.00001] at 
[201.00018]-[201.00024]; 1 
Kawharu at [119]-[120], [122]-
[128], [133]-[139] [201.00190] 
at [201.00228]-[201.00234]; 
1 Williams at [74], [91]-[99] 
[201.00618] at [201.00639], 
at [201.00644]-[201.00647]; 
1 O’Malley at [145]-[152] 
[201.00454] at [201.00506]-
[201.00509]. 

7 The Crown breached the Treaty of 
Waitangi by alienating lands from Ngāti 
Whātua Ōrākei. 

 See 1 Blair at [133], [187]-[189], 
[378] [201.00001] at 
[201.00041], at [201.00058]-
[201.00059], at [201.00100]; 

Deed of Settlement of Historical 
Claims between Ngati Whatua 
Orakei, Ngati Whatua Orakei 
Trustee Limited and The Crown at 
[3.10] [324.15728] at 
[324.15766]; Ngati Whatua 
Orakei Claims Settlement Act 
2012, s 7 [324.15902] at 
[324.15911]-[324.15912].  

8 Despite the alienation of its lands, Ngāti 
Whātua Ōrākei has continuously 
maintained ahi kā in various areas of the 
central Auckland region (Central Tāmaki 
Makaurau), in particular those specified 
in paragraphs [10] and [13] below, from 
6 February 1840 to date. 

 See 1 Blair at [374]-[377] 
[201.00001] at [201.00098]-
[201.00100]; 1 Kawharu at 
[213]-[218] [201.00190] at 
[201.00255]-[201.00260]; 
see generally 1 Hawke 
[201.00147]. 

9 Through ahi kā, Ngāti Whātua Ōrākei has 
mana whenua in various areas of Central 
Tāmaki Makaurau, in particular those 
specified in paragraphs [11] and [14] 
below. 

 See 1 Blair at [22]-[23], at [44]-
[61], at [69], at [77]-[78] 
[201.00001] at [201.00008], 
at [201.00013]-[201.00018], 
at [201.00020], at 
[201.00023]; 1 Kawharu at 
[213]-[218] [201.00190] at 
[201.00255]-[201.00260]; 1 
Williams at [131]-[133] 
[201.00618] at [201.00658]; 
1 O’Malley at [87] [201.00454] 
at [201.00485]-[201.00486]; 
1 Meredith at [172]-[189] 
[201.00375] at [201.00424]-

[201.00430]; 1 Kruger at 
[141]-[150], [155], [157]-[164] 
[201.00310] at [201.00345]-
[201.00351]. 
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FOURTH AMENDED STATEMENT OF CLAIM:  
APPLICATION FOR JUDICIAL REVIEW 

RELEVANT REFERENCES TO 
PLAINTIFF’S EVIDENCE 

 Settlement with the Crown   

10 As part of the process of settling the 
grievances of Ngāti Whātua Ōrākei 
against the Crown, in 2006 the Crown 
agreed with Ngāti Whātua Ōrākei an 
Agreed Historical Account and Statement 
of Facts (the Agreed Historical 
Account). 

 See [324.15728] at 
[324.15741]-[324.15763]; as 
referred to in 1 Blair 
[201.00001], 1 Kawharu 
[201.00190] and 1 Williams 
[201.00618]. 

11 The Agreed Historical Account included a 
proposed area of land in which Ngāti 
Whātua Ōrākei might have a right of first 
refusal (the 2006 RFR Land) as shown in 
the map at Schedule 1 of this claim. 

 See [322.14322] at 
[322.14412]; and 4ASOC 
[101.00171] at [101.00183]; 
also referred to in 1 Blair at [61] 
[201.00001] at [201.00018]. 

12 The 2006 RFR Land in the Agreed 
Historical Account reflected the area over 
which Ngāti Whātua Ōrākei has 
maintained ahi kā since 1840 and over 
which it has mana whenua. 

 See 1 Blair at [22]-[23], at [44]-
[61], at [69], at [77]-[78] 
[201.00001] at [201.00008], 
at [201.00013]-[201.00018], 
at [201.00020], at 
[201.00023]; 1 Kawharu at 
[213]-[218] [201.00190] at 
[201.00255]-[201.00260]; 1 
Williams at [131]-[133] 
[201.00618] at [201.00658]; 
1 O’Malley at [87] [201.00454] 
at [201.00485]-[201.00486]; 
1 Meredith at [172]-[189] 
[201.00375] at [201.00424]-
[201.00430]; 1 Kruger at 
[141]-[150], [155], [157]-[164] 
[201.00310] at [201.00345]-
[201.00351]. 
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FOURTH AMENDED STATEMENT OF CLAIM:  
APPLICATION FOR JUDICIAL REVIEW 

RELEVANT REFERENCES TO 
PLAINTIFF’S EVIDENCE 

13 In 2011, the Crown and Ngāti Whātua 
Ōrākei entered a Deed of Settlement (the 
Deed), incorporating the Agreed 
Historical Account, which included the 
following statement at clause 2.12 of the 
Deed: 

At 1840, the three Hapū of what is 
now Ngāti Whātua Ōrākei (“Ngāti 
Whatua”), namely Te Taou, Nga 
Oho and Te Uringutu, occupied 
settlements and used resources 
across the Tāmaki Isthmus, the 
North Shore, the upper Waitemata 
Harbour and the Waitakere area. 
These groups had gained rights in 
these areas from approximately 
1740 by way of conquest and ahi 
kā. Following the inter-tribal 
conflicts of the 1820s which saw 
Ngāti Whatua temporarily relocate 
to Waitakere and then the 
Waikato, settlements were re-
established at Orakei, 

Karangahape (Cornwallis), Horotiu 
(Queen Street), Onehunga and 
other places in the Tāmaki 
Isthmus from about 1835. 

 See [324.15728] at 
[324.15741]-[324.15742], as 
referred to in 1 Blair 
[201.00001], 1 Kawharu 
[201.00190] and 1 Williams 
[201.00618]. 

14 The Deed records, at clause 2.20, that on 
22 October 1840, Ngāti Whātua Ōrākei 
transferred to the Crown approximately 
3,000 acres between approximately 
Hobson Bay (Mataharehare), Coxs Creek 
(Opou/Opoututeka) and Mt Eden 
(Maungawhau) (the 1840 Transfer 
Land) as shown in the map at Schedule 2 
of this claim. 

 See [324.15728] at 
[324.15743] as referred to in 1 
Blair [201.00001], 1 Kawharu 
[201.00190] and 1 Williams 
[201.00618]; and 4ASOC 
[101.00171] at [101.00184]. 

15 The 1840 Transfer Land is within the 2006 
RFR Land. 

 See [324.15728] at 
[324.15743] as referred to in 1 
Blair [201.00001], 1 Kawharu 
[201.00190] and 1 Williams 
[201.00618], and 4ASOC 
[101.00171] at [101.00184]; 
in comparison with [322.14322] 
at [322.14412]; and 4ASOC 
[101.00171] at [101.00183]. 

16 In 2012, the Crown acknowledged its 

breaches of the Treaty of Waitangi and 
their effect on the ability of Ngāti Whātua 
Ōrākei to exercise mana whenua, and 
apologised to Ngāti Whātua Ōrākei, and 
the acknowledgement and apology were 
incorporated in the Ngāti Whātua Ōrākei 
Claims Settlement Act 2012 (the 
Settlement Act). 

 See [324.15902] at 

[324.15909]-[324.15912]; 
also referred to in 1 Blair at [187] 
[201.00001] at [201.00058].  
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FOURTH AMENDED STATEMENT OF CLAIM:  
APPLICATION FOR JUDICIAL REVIEW 

RELEVANT REFERENCES TO 
PLAINTIFF’S EVIDENCE 

 The Tāmaki Collective   

17 In 2014, as part of a collective of iwi and 
Hapū (the Collective), Ngāti Whātua 
Ōrākei entered a further settlement with 
the Crown, recorded in the Ngā Mana 
Whenua o Tāmaki Makaurau Collective 
Redress Act 2014 (the Collective Act). 

 See [324.15973] and Blair 
NOE at 588/17. 

18 The Collective Act designated certain 

Crown land in the broader Auckland 
region to be subject to a right of first 
refusal in favour of the Collective 
(Collective RFR Land). 

 See [324.15242] and Blair 

NOE at 501/9. 

19 The Collective RFR Land is a much wider 
area than the 2006 RFR Land, but 
includes the 2006 RFR Land. For example, 
the Collective RFR Land stretches to the 
Manukau Heads and Muriwai in the west 
and north, to Miranda in the south and 
east, and includes the main islands in the 
Hauraki gulf. 

 See [324.15242], and Blair 
NOE at 501/9; in comparison to 
[322.14322] at [322.14412]; 
and 4ASOC [101.00171] at 
[101.00183]; also referred to in 
1 Blair at [61] [201.00001] at 
[201.00018]. 

20 Under s 120 of the Collective Act, the 
Crown may give notice to the Collective of 
its intention to exclude land from the 
Collective RFR Land if that land is required 
for another Treaty settlement. 

  See 1 Dreaver at [50] 
[202.00758] at [202.00769]; 
Dreaver NOE 1597/31-32 

 Further Crown settlements   

21 The Crown is currently negotiating Treaty 
settlements with iwi who claim historical 
interests in Central Tāmaki Makaurau, 
including the 2006 RFR Land (the Central 
Tāmaki Makaurau Claims). 

 See 1 Blair at [212]-[282] 
[201.00001] at [201.00066]-

[201.00079]. 

 Particulars   

21.1 on 13 May 2016, the Minister made a 
final decision (the Marutūāhu 
Decision) to offer as redress to 
Marutūāhu land at: 

(a) 35 Grafton Road; 

(b) The Boston Road Probation 
Centre; 

(c) Auckland Grammar School; 

(d) Epsom Girls Grammar School; 

(e) Remuera Intermediate; 

(f) Ponsonby Intermediate; 

(g) Parnell Primary School; 

 See [334.22552], as referred to 
in 1 Blair [201.00001].  

 

 

 

 

 

 

 



  8 

 

100139230/8505898.1 

FOURTH AMENDED STATEMENT OF CLAIM:  
APPLICATION FOR JUDICIAL REVIEW 

RELEVANT REFERENCES TO 
PLAINTIFF’S EVIDENCE 

(h) NZTA-administered land at 
Mechanics Bay; and 

(i) 97 and 110A Gladstone Road, 
Parnell (Fred Ambler Lookout 
site); 

(together, the Marutūāhu 
Properties); 

 

 21.2 Marutūāhu is a member of the 
Collective; 

 See [324.15973], and Blair 
NOE at 588/17. 

 21.3 the Marutūāhu Properties are 
within the 2006 RFR Land or the 
1840 Transfer Land; 

 See [334.22552], as referred to 
in 1 Blair [201.00001]; 
compared to [324.15728] at 
[324.15743] and [322.14322] 
at [322.14412]. 

 21.4 in November 2016, the Office of 
Treaty Settlements advised Ngāti 
Whātua Ōrākei that it proposed to 
offer as redress to Te Ākitai 
Waiohua: 

(a) 1350 Dominion Road; 

(b) 101A Hillsborough Road; 
and 

(c) Mt Eden Normal School 
site; 

(together, the Te Ākitai 
Waiohua Properties); 

 See [334.22648], as referred to 
in 1 Blair at [362] [201.00001] 
at [201.00078]. 

 21.5 on 19 November 2019, the 
Minister for Treaty of Waitangi 
Negotiations made a preliminary 
decision to offer the Te Ākitai 
Waiohua Properties to Te Ākitai 
Waiohua; 

 See [335.23399], as referred to 
in 1 Blair at [362] [201.00001] 
at [201.00094]. 

 21.6 Te Ākitai Waiohua is a member of 
the Collective; and 

 See [324.15973], and Blair 
NOE at 588/17. 

 21.7 the Te Ākitai Waiohua Properties 
are within the 2006 RFR Land or 
the 1840 Transfer Land. 

 See [334.22552], as referred to 
in 1 Blair [201.00001]; 
compared to [324.15728] at 
[324.15743] and [322.14322] 
at [322.14412]. 

22 Several iwi other than Marutūāhu and Te 
Ākitai Waiohua which have yet to 
conclude historical Treaty settlements 
with the Crown also claim historical 
interests in Central Tāmaki Makaurau. 

 See for example [342.27632]. 
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FOURTH AMENDED STATEMENT OF CLAIM:  
APPLICATION FOR JUDICIAL REVIEW 

RELEVANT REFERENCES TO 
PLAINTIFF’S EVIDENCE 

23 The Crown’s proposal to offer the 
Marutūāhu Properties and the Te Ākitai 
Waiohua properties to Marutūāhu and Te 
Ākitai respectively are examples of the 
Crown’s policy by which it resolves claims 
by two or more iwi to the same area of 
land (the Overlapping Claims Policy). 

 See [334.22866], as referred to 
in 1 Blair [201.00001]; and 1 
Kawharu [201.00190]. 

24 The Crown is required to develop 
proposals involving the transfer of land, 
or recognition of an interest in land 
(including a statutory acknowledgement) 
in the 2006 RFR Land or the 1840 
Transfer Land for the purposes of Treaty 
settlements (Proposals): 

 See [322.13717]. 

 24.1 in accordance with tikanga;   

 24.2 in accordance with its 
commitment in clause 3.10 of the 
Deed to repair and maintain in 
future its relationship with Ngāti 
Whātua Ōrākei based on mutual 
trust, co-operation and respect for 
the Treaty of Waitangi and its 
principles; 

 See [324.15728] at 
[324.15766], as referred to in 1 
Blair [201.00001], 1 Kawharu 
[201.00190] and 1 Williams 
[201.00618]. 

 24.3 in accordance with its 
commitment in section 7 of the 
Settlement Act to repair and 
maintain in future its relationship 
with Ngāti Whātua Ōrākei based 
on mutual trust, co-operation and 
respect for the Treaty of Waitangi 
and its principles; 

 See [324.15902] at 
[324.15911]-[324.15912]; 
also referred to in 1 Blair at [187] 
[201.00001] at [201.00058]. 

 24.4 with appropriate 
acknowledgement of the ahi kā of 
Ngāti Whātua Ōrākei; 

 See for example [322.13717]. 

 24.5 in a manner which does not erode 
the mana whenua of Ngāti Whātua 
Ōrākei; 

 See for example [322.13717]. 

 24.6 consistently with the Treaty of 
Waitangi, its principles, and the 
honour of the Crown in this 
context, including the Crown’s 
ongoing obligation to restore its 
honour as a Treaty partner 
notwithstanding any cultural or 
commercial redress provided to 
Ngāti Whātua Ōrākei by way of its 
settlement of historical 
grievances; and 

 Blair NOE 511/6-8. 



  10 

 

100139230/8505898.1 

FOURTH AMENDED STATEMENT OF CLAIM:  
APPLICATION FOR JUDICIAL REVIEW 

RELEVANT REFERENCES TO 
PLAINTIFF’S EVIDENCE 

 24.7 in a manner which upholds and is 
consistent with the rights and 
freedoms affirmed in the United 
Nations Declaration on the Rights 
of Indigenous Peoples (to which 
Aotearoa New Zealand is a 
signatory). 

  

 Particulars   

 24.8 the principles of tikanga relied on 
for the purposes of paragraphs 
24.1, 24.4 and 24.5 above are: 

  

 (a) ahi kā or Ahi kā roa – the 
concept of keeping the 
home fires lit, more 
broadly understood as 
intergenerational (usually 
three generations) 
continuous occupation, 
use and permanent control 
of land; 

 See 1 Blair at [374.2] 
[201.00001] at [201.00099]; 
1 Kawharu at [34] [201.00190] 
at [201.00202]; 1 Williams at 
[64] [201.00618] at 
[201.00636]; 1 Meredith at 
[72]-[86] [201.00375] at 
[201.00398]-[201.00403]; 1 
Tawhiao at [35]-[36] 
[201.00585] at [201.00594]-
[201.00595]; 1 Kruger at 
[105]-[113] [201.00310] at 
[201.00336]-[201.00338]. 

 (b) mana whenua – the ability 
to influence and exercise 
control over land through 
mana (that mana having 
been received from the 
land, by virtue of a 
continuous exercise of ahi 
kā); 

 See 1 Blair at [374.1] 
[201.00001] at [201.00098]; 
1 Kawharu at [24]-[29] 
[201.00198] at [201.00201]; 
1 Williams at [67]-[71] 
[201.00618] at [201.00637]-
[201.00638]; 1 Meredith at 
[87]-[107] [201.00375] at 
[201.00403]-[201.00408]; 1 
Tawhiao at [26]-[42] 
[201.00585] at [201.00593]-
[201.00596]; 1 Kruger at 
[114]-[120] [201.00310] at 
[201.00338]-[201.00340]. 

 (c) take tuku (or take tuku 
iho) – traditional principles 
applying to the gifting of 
land, including an 
expectation of return of 
gifted land instead of 
alienation, and of an 
ongoing relationship and 
reciprocal obligations; 

 1 Williams at [72]-[74] 
[201.00618] at [201.00638]-
[201.00639]; 1 Meredith at 
[108] [201.00375] at 
[201.00409]; 1 Tawhiao at [36] 
[201.00585] at [201.00595]; 
1 Kruger at [98.4] [201.00310] 
at [201.00335]. 
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FOURTH AMENDED STATEMENT OF CLAIM:  
APPLICATION FOR JUDICIAL REVIEW 

RELEVANT REFERENCES TO 
PLAINTIFF’S EVIDENCE 

 (d) tuku whenua – the gifting 
of land with the inherent 
requirement of respect for 
the mana of the gifting 
party by the recipient, 
such that the land in 
question is never truly or 
completely alienated, and 
the expectation of an 
ongoing relationship and 
reciprocal obligations; and 

 See 1 Blair at [374.3] 
[201.00001] at [201.00099]; 
1 Kawharu at [32]-[33] 
[201.00198] at [201.00202]; 
1 Williams at [75] [201.00618] 
at [201.00639]-[201.00640]; 
1 Meredith at [108]-[112] 
[201.00375] at [201.00409]; 
1 Kruger at [121]-[130] 
[201.00310] at [201.00340]-
[201.00341]. 

 (e) take hoko – the acquisition 
of land in exchange for 
consideration, including an 
expectation of ongoing 
residual rights in the land 

between the parties to the 
relationship. 

 1 Williams at [76]-[77] 
[201.00618] at [201.00640]; 
1 Kruger at [98.5] [201.00310] 
at [201.00335]. 

25 Under the Overlapping Claims Policy:   

 25.1 the Crown will not recognise 
claimant group boundaries, even 
when sufficient evidence is 
available upon which a conclusion 
that a claimant group has an 
exclusive claim to the relevant 
area can be reached; 

 See [334.22866], as referred to 
in 1 Blair [201.00001]; and 1 
Kawharu [201.00190]. 

 25.2 the Crown will not resolve the 
question of which claimant group 
has the predominant interest in 
any particular area, and in doing 
so, directs that disagreements 
between claimant groups are 
resolved by mutual agreement 
between the groups; 

 See 1 Kruger at [176]-[181], 
[191]-[196] [201.00310] at 
[201.00353]-[201.00358]; 1 
Tawhiao at [52]-[66] 
[201.00585] at [201.00599]-
[201.00603]. 

 25.3 in the absence of an agreement 
between claimant groups, the 
Crown will make a decision on 
overlapping claims guided by two 
“general principles”: 

(a) “the Crown’s wish to reach 
a fair and appropriate 
settlement with the 
claimant group in 
negotiations”; and 

(b) “the Crown’s wish to 
maintain, as far as 
possible, its capability to 
provide appropriate 
redress to other claimant 
groups and achieve a fair 
settlement of their 
historical claims”. 

 See [334.22866], as referred to 
in 1 Blair [201.00001]; and 1 
Kawharu [201.00190]. 
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RELEVANT REFERENCES TO 
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26 Pursuant to the Deed, the Settlement Act, 
tikanga, the Treaty of Waitangi, the 
honour of the Crown and the United 
Nations Declaration on the Rights of 
Indigenous Peoples, Ngāti Whātua Ōrākei 
has the following rights (and the Crown 
has the corresponding obligations): 

 See [324.15728]. 

 26.1 to be fully consulted by the Crown 
regarding Proposals and on Treaty 
redress involving the 2006 RFR 
Land or the 1840 Transfer Land; 

  

 26.2 to have the Crown acknowledge 
the ahi kā of Ngāti Whātua 
Ōrākei; and 

  

 26.3 to prevent the Crown developing 
Proposals within the 2006 RFR 
Land or the 1840 Transfer Land 
for the purposes of Treaty 
settlements if: 

(a) the Proposal would be 
offensive to Ngāti Whātua 
Ōrākei as a matter of 
tikanga; or 

(b) the Proposal would 
unjustifiably erode the 
mana whenua of Ngāti 
Whātua Ōrākei in the 2006 
RFR Land or the 1840 
Transfer Land; or 

(c) the land in question is 
within the gifted 1840 
Transfer Land and Ngāti 
Whātua Ōrākei has not 
provided its consent to a 
transfer or proposed 
transfer. 

  

27 The Crown’s Overlapping Claims Policy 
does not: 

27.1 refer to or address any of the 
matters pleaded at paragraph 
[24] above; nor 

27.2 take account of the rights pleaded 
at paragraph [26] above. 

 See 1 Blair at [295]-[303] 
[201.00081]-[201.00084]; 1 

Kawharu at [232]-[237] 
[201.00270]-[201.00271]; 
[339.26224] at [339.26240] 

28 The Crown plans to continue to negotiate 
historical Treaty settlements with iwi 
claiming historical interests in Central 
Tāmaki Makaurau pursuant to its 
Overlapping Claims Policy. 

 See for example [342.27632]. 
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FOURTH AMENDED STATEMENT OF CLAIM:  
APPLICATION FOR JUDICIAL REVIEW 

RELEVANT REFERENCES TO 
PLAINTIFF’S EVIDENCE 

29 To the extent the plaintiff is required to 
identify decisions by the Minister for the 
purpose of seeking declarations as to its 
rights (which is denied), the plaintiff says 
that the relevant Ministerial decisions at 
issue in this matter are: 

  

 29.1 to adopt and apply the 
Overlapping Claims Policy in 
assessing and negotiating 
historical Treaty settlements with 
iwi claiming interests in Central 
Tāmaki Makaurau on an ongoing 
basis; 

 Anderson NOE 929/9-15. 

 29.2 in particular, but without 
limitation, to adopt the 
Overlapping Claims policy in 
making the decisions identified at 
paragraphs [21.1] and [21.5]; and 

 See [334.22552], as referred to 
in 1 Blair [201.00001]; and 
[335.23399], as referred to in 1 
Blair at [362] [201.00001] at 
[201.00094]. 

 29.3 despite the currency of this 
proceeding, and knowledge of the 
rights claimed by the plaintiff, 
declining to modify or abandon the 
approach of adopting and applying 
the Overlapping Claims Policy 
when assessing and negotiating 
historical Treaty settlements with 
iwi claiming interests in Central 
Tāmaki Makaurau. 

 See 1 Blair at [283]-[294] 
[201.00001] at [201.00079]-
[201.00081]. 

 First ground of review – illegality   

30 In seeking to apply the Overlapping 
Claims Policy to Central Tāmaki Makaurau 

Claims, the Minister has to date erred in 
law by misdirecting himself by not 
accepting as valid each and all the 
matters pleaded at paragraphs [24] and 
[26] above, and may well continue to so 
err. 

  

 Second ground of review – 
mandatory relevant considerations 

  

31 In seeking to apply the Overlapping 
Claims Policy to Central Tāmaki Makaurau 
Claims, the Minister has to date erred by 
failing to take into account, as mandatory 
relevant considerations, the matters 
pleaded at paragraphs [24] and [26] 
above, and may well continue to so err. 
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FOURTH AMENDED STATEMENT OF CLAIM:  
APPLICATION FOR JUDICIAL REVIEW 

RELEVANT REFERENCES TO 
PLAINTIFF’S EVIDENCE 

32 In order to comply with its obligations 
pleaded at [24] above when maintaining, 
adopting and applying its Overlapping 
Claims Policy to iwi claiming historical 
interests in the 2006 RFR Land or the 
1840 Transfer Land, the Crown is required 
to respect the rights of Ngāti Whātua 
Ōrākei pleaded at paragraph [26] above. 

  

33 In order to comply with its obligations 
pleaded at [24] above, the Crown, when 
making any assessment under s 120 of 
the Collective Act, is required to take into 
account and respect the rights of Ngāti 
Whātua Ōrākei pleaded at paragraph [26] 
above. 

  

 AND the plaintiff claims:   

 (a) a declaration that Ngāti Whātua 
Ōrākei has ahi kā and mana 
whenua in relation to the 2006 
RFR Land and the 1840 Transfer 
Land; 

  

 (b) a declaration that when applying 
its Overlapping Claims Policy in a 
way which relates to and/or may 
affect any land within the area of 
the 2006 RFR Land and the 1840 
Transfer Land, the Crown must act 
in accordance with tikanga, and in 
particular Ngāti Whātua Ōrākei 
tikanga; 

  

 (c) a declaration that Crown 

development of Proposals to 
include land in the 2006 RFR Land 
and the 1840 Transfer Land in a 
proposed Treaty settlement with 
iwi who do not have ahi kā in 
respect of that land must be made 
in accordance with tikanga, and in 
particular Ngāti Whātua Ōrākei 
tikanga; 

  

 (d) a declaration that in order to 
comply with tikanga when 
contemplating or developing 
Proposals, or making decisions 
under its Overlapping Claims 
Policy to offer any interest in land 
within the 2006 RFR Land or the 
1840 Transfer Land as part of a 
proposed Treaty settlement with 
an iwi other than Ngāti Whātua 
Ōrākei, and whether involving s 
120 of the Collective Act or not, 
the Crown must: 
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 (i) appropriately consult with 
Ngāti Whātua Ōrākei as 
the iwi having ahi kā; 

  

 (ii) acknowledge the ahi kā of 
Ngāti Whātua Ōrākei as 
the iwi having ahi kā; 

  

 (iii) decline to include the land 
in the proposed settlement 

if there is evidence that 
the transfer of the land 
would unjustifiably erode 
the mana whenua of Ngāti 
Whātua Ōrākei as the iwi 
having ahi kā; 

  

 (iv) decline to include the land 
or recognise an interest in 
land in the proposed 
settlement where the land 
has previously been the 
subject of a gift to the 
Crown unless Ngāti 
Whātua Ōrākei, the gifting 
iwi, has provided its 
consent to the transfer; 
and 

  

 (e) costs.   
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B ANALYSIS OF THE NATIVE LAND COURT DECISION BY REFERENCE TO THE EVIDENCE IN THE ŌRAKEI 

MINUTE BOOKS 

Overview 

Topic Conclusion by Native Land Court Page 

1. Ngaiwi / Waiohua 
early occupation 

At the opening of our history we find that the part of the Tāmaki district to the north of Otahuhu 
portage, including part of the Mangere peninsula, was inhabited by a tribe called Waiohua generally, 
but still bearing the name of Ngaiwi [303.01613] at [303.01617] 

18-20 

2. Location of Waikato 
/ Waiohua affiliated 
groups 

The Ngatiteata and Ngatitamaoho, Ngatiuaho, and Ngatipou, are inhabitants of the southern or 
western sides of Manukau, and the result of intermarriages of Waikato tribes with the southern portion 
of the great original tribe Ngaoho. [303.01613] at [303.01617] 

20-22 

3. Earlier Marutūāhu 
raupatu 

It is abundantly clear that [the Marutūāhu] alleged conquest is nothing but a raid made for revenge. If 
Kapetawa had extended his views, and followed up his successes at Orakei, by taking possession of the 
land, and with his descendants permanently settling there, they would, doubtless, have acquired a 

title, but nothing was further from his thoughts. [303.01613] at [303.01619] 

22-24 

4. Ngāti Whātua 
raupatu of isthmus 

Te Taoū, under Waha-akiaki and other chiefs, descended from Kaipara in about 1741.  At a great battle 
at Paruroa, Kiwi Tāmaki was killed and Waiohua defeated. Tupereri and his people took the pa at 
Mangere. Two months later, Kohimarama and Taurarua were taken. Waiohua were “extirpated as a 
tribe” [303.01613] at [303.01619] 

24-26 

5. Ahi ka in period 
between raupatu and 
Ngāpuhi invasion 

From the period of this conquest for about half a century, there is no evidence of peace having been 
broken. Te Taou and the new mixture, under a revived name-Ngaoho (really Ngaoho No 2) and the 
returned refugees of Waiohua, under the name of Te Uringutu, lived together in different places in or 
near the isthmus, in undisturbed possession. [303.01613] at [303.01620] 

26-29 

6. Location of groups 

immediately prior to 
Ngāpuhi invasion 

By about 1815, Ngatipaoa appear to be 'comfortably settled at Mokoia, a place on Tauoma, the piece of 

land given to Kehu ; and Apihai's people appear to be living principally at Ihumatao and Mangere, 
cultivating also at Okahu and on the shores of Waitemata. [303.01613] at [303.01621] I think the 
truth is that neither party had their real domiciles at Okahu at this period, but that Ngatipaoa 
(including Heteraka, for he appears to have been living with them) lived at Mokoia, and Apihai and his 
people at Mangere, as their head-quarters, and that both parties came over to Waitemata waters for 

29-31 
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Topic Conclusion by Native Land Court Page 

fishing purposes, and planted food at Okahu simply for such purposes-the former in a very small way, 
and the latter more largely. [303.01613] at [303.01622] 

7. Ngāpuhi invasion Ngāpuhi invades in 1821. There is a period of relative stability, including a period where some 200 
Ngāti Whātua settled at Okahu “and made this estate the head-quarters of the tribes” [303.01623] In 

1826, Ngāpuhi again invade and Tāmaki tribes flee. However, “nothing that happened during this 
dreadful interval can in any way affect the ownership of this land.” [303.01613] at [303.01624] 

31-35 

8. Return to Tāmaki   “we find in 1835 Te Wherowhero, with his own personal tribes Ngatimahuta, Ngatiapakura, &c., 
brought down Ngatiteata, Ngatitamaoho, Te Ākitai, and the other Manukau tribes, along with Te Taou, 
Ngaoho, and Ngatiwhatua.” [303.01625] By 1836 Apihai and his people were living at Karangahape, 
but they commenced to cultivate at Mangere [303.01613] at [303.01626] 

35-40 

9. Impact of peace-
makings 

There were a number of peacemakings. Despite a suggestion Kahukoti gave “permission” for Te Taou 
to settle at Okahu, “the Court cannot accept either the account given by the Ngatipaoa witnesses of 
this conversation, or the interpretation put upon it by them”. [303.01613] at [303.01627] 

40-44 

10. Pa established at 
Okahu 

In 1837 a pa was built at Okahu, under Watarangi and Uruamo, of Te Taou. [303.01613] at 
[303.01672] 

44-47 

11. Location of groups 
between return to 
isthmus and 1840  

In 1838 the principal place of Apihai’s people still appears to have been Mangere, but they were 
permanently domiciled also at Onehunga, Auckland and Okahu. In this year Potatau took up his 
permanent residence at Onehunga. [303.01613] at [303.01627] 

47-54 

12. Further peace-
making 

A further peacemaking takes place between Ngāti Pāoa and Ngāti Whātua at Ōrākei in 1842. 
[303.01613] at [303.01628] 

54-56 

13. Dispute with Ngāti 
Pāoa over Ōrākei 
border 

Mr Clarke, Native Protector, Ngatipaoa, go to Kohimarama and attempt to run a line, including some 
part of the estate now under investigation, but being opposed by Apihai’s people, desist and go away. 
[303.01613] at [303.01628] 

56-59 
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Analysis by topic1 

Topic Conclusion by 
Native Land 
Court 

Evidence supporting conclusion Evidence opposing 
conclusion 

Comment 

1. Ngaiwi / 
Waiohua 

early 

occupation 

At the opening of 
our history we find 

that the part of the 

Tāmaki district to 
the north of 
Otahuhu portage, 
including part of 
the Mangere 
peninsula, was 

inhabited by a 
tribe called 
Waiohua generally, 
but still bearing 

the name of Ngaiwi 
[303.01613] at 
[303.01617] 

OMB 1 

Paora Te Iwi OMB 1 at 19 [302.00704] 
at [302.00723]: “The Waiohua tribe 

occupied this land from the first” 

Hori Tauroa OMB 1 at 37 [302.00704] 
at [302.00741]: “Ngaiwi T Waiohua 
inherited these parts as far back as I can 
remember” 

Hetaraka Takapuna OMB 1 at 72, 

[302.00704] at [302.00776]: “Tainui 
was the canoe that brought the original 

inhabitants of Tāmaki. Ngaiwi and 
Waiohua are descended from Tainui.” 

Hoterene Taipara OMB 1 at 127 
[302.00704] at [302.0083]: “the 
people who anciently inhabited this 

country from Tāmaki to the Whau were 
Waiohua.” 

Paora Te Iwi OMB 1 at 192 
[302.00704] at [302.00896]: “The 
whole of the tribes occupying this 
country were Ngaiwi. Waiohua sprang 

out of Ngaiwi…”  

OMB 2 

OMB 1 

Tamati Otahu OMB 1 at 
134 [302.00704] at 

[302.00838], “Ngaiwi & 
Waiohua were separate 
tribes.” 

Paora Te Iwi OMB 1 at 
198-199 [302.00704] at 
[302.00903] describes 

Ngaiwi and Waiohua 
occupying different parts 
of the isthmus.  

There is relative unanimity as 
to the original inhabitants of 

the isthmus, albeit some 

differences as to whether 
Ngaiwi is an older name for 
Waiohua, or the two are 
different but interrelated 
groups.  

Note as well Hetaraka 

Takapuna seems to suggest he 
has been reprimanded 
overnight for his inconsistency 

on the distinction between 
Ngaiwi and Waiohua: OMB 1 87 
[302.00704] at 
[302.00791]:“Perhaps I did 

say that Te Tao were the only 
people who killed Waiohua but 
I am clear about Ngaiwi. I was 
scolded for saying so.” 

Of note is a comment by Te 
Hapimana OMB 2 at 210, 
[303.01303] at [303.01513] 

describing Apihai as 
representing “old Ngaoho” now. 
Although Apihai Te Kawau 
identifies himself as Ngāti 
Whātua, this indicates the 

                                            
1  In respect of some passages from the Ōrākei Minute Books, questions and answers have been indicated for clarity. 
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Topic Conclusion by 
Native Land 

Court 

Evidence supporting conclusion Evidence opposing 
conclusion 

Comment 

Paora Tuhaere at OMB 2 p 108 
[303.01303] at [303.01411]. 

Paora Tuhaere OMB 2 at 130 

[303.01303] at [303.01433]. 

Wataraahi Tawhia OMB 2 at 174, 

[303.01303] at [303.01476] 

Te Waka Tuhaere at OMB 2 p 177 
[303.01303] at [303.01480]. 

Te Waka Huahere OMB 2 at 185, 
[303.01303] at [303.01488]: 

“Was he of the same tribe as Kiwi? Yes. 

Ngaiwi. That Ngaiwi is the same as this 

whare we are in the roof covers us all.” 

Eruera Pauaimu OMB 2 at 195, 
[303.01303] at [303.01498]. 

Eruera Pauaimu OMB 2 at 207, 
[303.01303] at [303.01510]: ”Where 
were the lands of the Waiohua? 

Mangakiekie and all this land here What 
do you mean by all this land here? the 
land on the shore of the Waitemata? 
Yes, the lands from that pa Mangakiekie 

coming this way and going Do you know 
the boundaries? Yes. Where are they? 
Commencing at Mangakiekie, thence to 

Maiorohiokiwi, thence to the Whau 
(Waiowhiokiwi is beside the sea), 

effect of intermarriage 
following raupatu, subsuming 
Ngaoho ancestry into the 

politically dominant Ngāti 
Whātua.  
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Topic Conclusion by 
Native Land 

Court 

Evidence supporting conclusion Evidence opposing 
conclusion 

Comment 

Mangakiekie to Onehunga and cross to 
this side to the Whau.” 

Te Hapimana OMB 2 at 210, 

[303.01303] at [303.01513]. 

Te Hapimana OMB 2 at 220, 

[303.01303] at [303.01523]. 

Wiremu Watene Tautau OMB 2 at 271, 
[303.01303] at [303.01574].  
Q. “Which have you heard was the oldest 
tribe in occupation of this country?” 
A. “Ngaiwi, Ngaoho and Waiohua.” 

 
Wiremu Watene Tautau OMB 2 at 282 

[303.01303] at [303.01585]:  
Q. “Who are the Ngaoho?” 
A. “Ngaoho, Ngaiwi and Waiohua are the 
original owners of this land and we who 
are here are their descendants.” 

2. Location 
of Waikato / 
Waiohua 
affiliated 
groups 

The Ngatiteata and 
Ngatitamaoho, 
Ngatiuaho, and 
Ngatipou, are 
inhabitants of the 

southern or 

western sides of 
Manukau, and the 
result of 
intermarriages of 
Waikato tribes with 
the southern 

OMB 1 

Paora Te Iwi OMB 1 at 21 [302.00704] 
at [302.00725]: “After these the 
N.Tiata, N.Timata & Waikato came to 
fish (N.Pari were living at Pukaki & 

Papakura) they were fishing all along 

here. The reason they came here to fish 
because it was their land. Another 
reason was love to Apihai.” 

OMB 1 

Paora Te Iwi OMB 1 at 32-
33 [302.00704] at 
[302.00736]: “N.Maho 
lived at Remuera. After 

they left Remuera they 

lived at Pukapuka they 
went to Ōrākei and Okahu 
afterwards” BUT see 33-
34: “When N.Maho & 
N.Tiata came to live at 
Okahu they did not 

While it appears Ngāti Te Ata 
and Ngāti Tamaoho were 
making trips to the Waitematā 
to fish, there appears to be a 
sound evidential basis for 

concluding Ngāti Te Ata, Ngāti 

Tamaoho and others have core 
rohe further south; they are 
consistently referred to in 
reference to Awhitu. Note in 
particular: 
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Evidence supporting conclusion Evidence opposing 
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Comment 

portion of the 
great original tribe 
Ngaoho. 

[303.01613] at 
[303.01617] 

Hori Tauroa OMB 1 at 38 [302.00704] 
at [302.00742]: “N.Whatua & N.Tiata, 
the for the Whau the latter at Awitu.” 

Hori Tauroa OMB 1 at 49, [302.00704] 
at [302.00704]: “When the first Gov.' 

came N.Tiata were living at Awitu. They 
are living at Waiuku now. It is near 
Awitu.” 

OMB 2 

Ngutahi OMB 2 at 68 [303.01303] at 
[303.01371]: “Did you ever see N. 

Tiata cultivating at Orakei & Okahu? No 
Did you ever see N. Maho there? I don't 

know Did you see any of N. Paoa? I did 
not see N. Paoa but I did the N. Pari” 

Paora Tuhaere at OMB 2 at 151 
[303.01303] at [303.01454]. 

Paramena OMB 2 at 161, [303.01303] 

at [303.01467]: 

“Where did Potatau stay when he came 
down? he stayed at Awitu with N. Maho, 
N. Tiata, N. Hinetu & N. Apakura” 

Te Hapimana OMB 2, [303.01303] at 
[303.01519]: “At that time had N. 
Teata cultivations at other places? No. 

You say they went to their own place. 
Where were they? On other side of 

abandon Waiuku and 
Awitu.  They were 
constantly coming to and 

fro not permanently 
residing there or here.” 

 Paora Te Iwi’s note that 
Waiuku and Awhitu were 
not abandoned;  

 Paora Te Iwi explains that 
Ngāti Tamaoho were 

based at Pukapuka – the 
area subject to a tuku 
from Ngāti Whātua to 
Kati, brother of Te 
Wherowhero (see Matire 
Toha OMB 2 at 37 

[303.01303] at 
[303.01340]); and 

 Paora Te Iwi’s 

acknowledgment that a 
reason for coming to the 
Waitematā was “love to 
Apihai” – suggesting the 

Waitematā was Apihai Te 
Kawau’s place. 
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Court 

Evidence supporting conclusion Evidence opposing 
conclusion 

Comment 

Manukau. Had they cultivations there? 
Yes.” 

3. Earlier 
Marutūāhu 

raupatu 

It is abundantly 
clear that [the 

Marutūāhu] alleged 
conquest is 
nothing but a raid 
made for revenge. 
If Kapetawa had 
extended his 

views, and 
followed up his 
successes at 
Orakei, by taking 

possession of the 
land, and with his 
descendants 

permanently 
settling there, they 
would, doubtless, 
have acquired a 
title, but nothing 
was further from 
his thoughts. 

[303.01613] at 

[303.01619] 

OMB 2 

Paora Tuhaere OMB 2 at 109 

[303.01303] at [303.01412] “Who do 
you call the people? Ngaoho & Waiohua 
N. Whatua destroyed them? Yes Did you 
hear of conquest by other people? I 
never heard it till the present 
investigation Did you never hear of the 

Waikatos coming down and destroying 
the people of this place? I never heard 
Did any other tribe assist them? I heard 

only of conquest by Te Tao” 

Paora Tuhaere OMB 2 at 133 
[303.01303] at [303.01436]:  “Did 
you ever hear of any tribes killing the 

original people of this country besides 
Taou, Ngaoho & N. Whatua? I have not 
heard from other tribes what they did If 
Ngaiwi & extended on the other side of 
Tāmaki who exterminated them here? I 
don't know.” 

OMB 1 

Hetaraka Takapuna OMB 1 

at 108 [302.00704] at 
[302.00812]: Who built 
the pa at Kohimarama? 
Waiohua. Who was the 
chief? I do not know. Was 
it attacked? Yes by 

Kapetaua. Was he N.Paoa? 
Yes. Did he take it? Yes. 
Did he keep possession of 

the place? Yes. That was 
his own place. 

Tipa OMB 1 at 117 
[302.00704] at 

[302.00821]: 
“Kohimarama was taken 
by Kepetaua” 

Kaitu OMB 1 at 124 
[302.00704] at 
[302.00828] “N.Paoa 

killed the Waiohua who 
lived in this country 
originally. N.Maru, 
N.Whanaunga, N.Temetera 

& N. also killed them.” 

Paora Tuhaere writing after the 
Native Land Court judgment 

acknowledges Marutūāhu 
incursions in the mid-1600s – 
see [340.27197] at 
[340.27207].  The key 
question is whether there was 
subsequent occupation.  Pita 

Taurua’s evidence points 
against subsequent occupation, 
noting Kapetaua pursued his 
enemies to Waiheke. 

The Native Land Court based 
its conclusion in part on the 
fact that a Marutūāhu conquest 

(referred to by the Court as an 
invasion led by Kapetaua, but 
some Marutūāhu witnesses 
may also have been referring 
to an incursion led by Rautao) 
was inconsistent with the 
Waiohua population 

encountered by Te Taou 
several decades later, including 
a stronghold at Maungakiekie 
and Waiohua at pa specifically 
claimed to be taken by 
Kapetaua – namely 

Kohimarama and Taurarua 
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Hoterene Taipara OMB 1 at 
128 [302.00704] at 
[302.00832] 

Hoterene Taipara OMB 1 at 
132 [302.00704] at 

[302.00836]: “The land 
N.Paoa conquered & 
remained in possession of 
belongs to them. These 
lands belong to N.Paoa 
because they conquered 

them & also because they 
belong to Waiohua. N.Paoa 
were living at Whakatiwai 

when Kahurautau was 
murdered. N.Paoa killed 
Waiohua to avenge his 
death. It was then N .Paoa 

took possession of this 
land.” 

Pita Taurua OMB 1 at 151 
[302.00704] at 
[302.00855]: “After 
[Kapetaua] was saved he 
took revenge by killing 

Waiohua at Rangitoto 
Whakatakataka. 
Kohimarama three pas 
were taken by him, the 
three I have mentioned. 
Tarakomokomo then went 

to Waiheke. Kapatawa 

[303.01613] at 
[303.01619].  If either a 
Kapetaua or Rautao invasion 

had have been followed by 
occupation of Kohimarama and 

Taurarua, it seems surprising 
they would have been targeted 
as Waiohua pa (and Ngāti 
Whātua would have traditions 
about Waiohua taunts as the pa 
were invaded).  

The Native Land Court also 
pointed to the implausibility of 
Te Hehewa, grandfather of 

Hetaraka, having a permanent 
pa at Maungawhau as claimed 
by Hetaraka.  No other 
witnesses had spoken of 

occupation at Maungawhau, a 
site that had been abandoned 
for some time at the time of 
the Ōrākei hearings – 
[303.01613] at [303.01620] 
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followed him there and 
took four pas belonging to 
Tarakomokomo ma… 

Kapatawa lived here 
Waiheke Ōrākei & Okahu.” 

4. Ngāti 
Whātua 
raupatu of 
isthmus 

Te Taoū, under 
Waha-akiaki and 
other chiefs, 
descended from 
Kaipara in about 

1741.  At a great 
battle at Paruroa, 
Kiwi Tāmaki was 
killed and Waiohua 

defeated. Tupereri 
and his people 
took the pa at 

Mangere. Two 
months later, 
Kohimarama and 
Taurarua were 
taken. Waiohua 
were “extirpated 
as a tribe” 

[303.01613] at 

[303.01619] 

OMB 1 

Hetaraka Takapuna OMB 1 at 87, 
[302.00704] at [302.00791]: “The 
chief of Te Tao who killed Kiwi was 
Wahakihaki and Tuperiri.” 

Apihai Te Kawau OMB 1 at 207 
[302.00704] at [302.00911]: “Where 

was the battle fought between Kiwi & 
Wahahakihaki? 

Paruroa (Big Muddy Ck). 

What tribe fell at that battle? Ngaiwi and 
Waiohua 

To what people did Kiwi I belong? 
Waiohua. They were the 

peoples I heard of. 

Where was Kiwi's pa? Mangakiekie. 

Did Wahahakihaki take any pas of the 
Waiohua? No - 

it was my ancestor Tuperiri took the pa 

at Mangere” 

OMB 1 

Hori Tauroa OMB 1 at 38 
[302.00704] at 
[302.00742]: “Ngaiwi 
was destroyed by 

Waikato’s N.Whatuas 
N.Paoa, N.Maniapoto, N 
[_] and N.Puhi these are 

the people who destroyed 
Ngaiwi and Waiohua.  
N.Tiata N.Paoa, Te Tao & 
Ngaho peopled this place 

afterwards.”’ 

Wi Te Wheoro OMB 1 at 57 
– 58 [302.00704] at 
[302.00761] – 
[302.00762]: “The 
Waiohua were destroyed 
by N.Paoa N.Pahi and 

surrounding tribes. 
Another lands remained 
unoccupied. There were 
some of Waiohua who 
were not killed I claim in 
consequence of the 

Waikato's having 

Even those witnesses who 
considered Ngāti Whātua’s 
raupatu was either (a) assisted 
by others or (b) did not result 
in the end of Waiohua were 

consistent that Wahaakiaki and 
Tupereri killed Kiwi Tāmaki – a 
point that even Hetaraka 
Takapuna accepted. It is 

significant that all witnesses 
accepted Ngāti Whātua was 
responsible for the death of the 

ariki who had control over the 
entire region, and occupied the 
most significant pa (at 
Maungakiekie).  

Paora Tuhaere OMB 2 at 79-82 
[303.01303] at [303.01382] 
provided a very detailed 

description of the raupatu, 
listing significant events and 
the sequence in which pa were 
taken – this level of detail is 
lacking in suggestions Ngāti 
Pāoa and/or Waikato were 
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Warenga Hengia OMB 1 at 223 
[302.00704] at [302.00927]: “Was 
Kiwi killed? Yes 

Who killed him? Wahahakihaki 

Did Wahahakihaki take Kiwi's name? 

Yes. when he was 

killed 

What people did Wahahakihaki belong 
to? N.Marua 

Name of the tribes of Wahakakihaki? Te 
Tao, & N.Hinerangi, 

at the end 

Who were the people that 

Where was Kiwi killed? Big Muddy Ck 

Who were the people that fell? Ngaiwi” 

OMB 2 

Paora Tuhaere OMB 2 at 79-82 
[303.01303] at [303.01382]. 

Te Waka Huahere OMB 2 at 179, 

[303.01303] at [303.01482]: “There 
were 140 of Te Taoa and N. Whatua. 
They waited near the summit of the hill 
for the enemy. The parties then came 
near together. There were 2000 who 
attacked the 140 of N. Whatua. 

Wahakihaki asked his nephew by what 

destroyed the Waiohua.”  
But he then describes a 
portion of Ngati Whatua as 

being part of Waikato: 
“that portion of N. Whatua 

represented by Apihai - 
N.(Apikura?)- N.Whatua-
Apihai's portion- became 
Waikatos on a/c of Te 
Horata who was the 
ancestress of Mokorua(?).” 

Hetaraka Takapuna OMB 1 
at 72, [302.00704] at 
[302.00776]: “Ngaiwi & 

Waiohua were not all killed 
in war. Ngaiwi & Waiohua 
were first attacked by Te 
Tao when Kiwi was killed 

none of Waiohua were 
killed at that time Kiwi was 
Ngaiwi Maungakiekie 
Mangere Otahuhu 
Rarotonga were the pas of 
Ngaiwi. Mangere was 
taken Waiohua were 

fought against but I never 

heard they were 
exterminated N.Whatua 
fought against them. No 
others. N.Whatua that is to 
say was the nation who 

fought against Waiohua Te 

involved in a defeat of 
Waiohua.  
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mark he would know Kiwi, who said you 
are sure to know Kiwi by his plume. 
They fought for some time before Kiwi's 

party came up and the first attacking 
parties fled. Kiwi brought them up again. 

Kiwi led the attack and was caught by 
Wahakihaki. Kiwi fell down. Kiwi then 
Wahakihaki [fell] down and got on top of 
him. Wahakihaki being underneath said 
'What will I do'. He recollected he had a 
stone named (blank) from an ancestor 

he made one blow upwards and hit Kiwi 
and then got up and finished him. Ngaiwi 
fled in their canoes which were dragged 
back by the N. Whatuas who killed the 

Ngaiwi in them. There was a great 
slaughter afterwards, they were 
destroyed.” 

Tao fought against Ngaiwi. 
N.Whanaunga(?) also.” 

Hetaraka Takapuna OMB 1 

at 84–85, [302.00704] at 
[302.00788]–

[302.00788]: “Te Tao 
were the only ones who 
destroyed the portion of 
Ngaiwi living on the 
Manukau side. N.Paoa. 
N.Tametera, N.Whanaunga 

& Waikato helped to 
exterminate Waiohua who 
were residing on this side 

of Mangere.” 

Tamati Otahu OMB 1 at 
134 [302.00704] at 
[302.00838]: I never 

heard 

of Te Taou and N.Whatua 
killing Waiohua. Te Tao & 

N.Whatua killed Kiwi & 
Ngaiwi.”  

5. Ahi ka in 

period 
between 
raupatu and 
Ngāpuhi 
invasion 

From the period of 

this conquest for 
about half a 
century, there is 
no evidence of 
peace having been 
broken. Te Taou 

OMB 1 

Apihai Te Kawau OMB 1 at 10 
[302.00704] at [302.00714]. 

Wi Te Wheoro OMB 1 at 59–60, 
[302.00704] at [302.00763] – 

OMB 1 

Paora Te Iwi OMB 1 at 36-
37 [302.00704] at 
[302.00740]: “if there 
was talk of selling Ōrākei 
to the Government I would 

The evidence placed Ngāti 

Whātua at both the Manukau 
and the Waitematā.  

Warenga Hengia OMB 1 at 233 
[302.00704] at [302.00937] 
spoke of returning to Ōrākei 
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and the new 
mixture, under a 
revived name-

Ngaoho (really 
Ngaoho No 2) and 

the returned 
refugees of 
Waiohua, under 
the name of Te 
Uringutu, lived 
together in 

different places in 
or near the 
isthmus, in 
undisturbed 

possession. 
[303.01613] at 
[303.01620] 

[302.00764]: “I did not see the 
peacemaking but - I saw the Waikato's 
afterwards at Mangere.  N.Whatua went 

to Mangere.  I have lived at Orakei … I 
was living there with Maki (the???) 

Uringutu … I came from Waikato … Maki 
and Apihai took up the place together … 
N. Whatua were there at that time. Te 
Reweti's settlement was just beyond. 
Paul's was at Whakatakataka. All the 
settlem" I saw there were N.Whatua. 

The name I knew them by was 
N.Whatua.” 

Warenga Hengia OMB 1 at 233 

[302.00704] at [302.00937]: “Whose 
cultivations were those you saw [at 
Okahu] overgrown with timber? Ngaoho 
& Uringutu. Who was the chief of 

Uringutu? Hakopa te Pairumu.” 

OMB 2 

Warena Hengia OMB 2 at 10 
[303.01303] at [303.01313]: “Had 
you any right to lands at Manukau? 
No.Who? Ngaohu, Uringutu. & Te Tao. 

did not lay claim lands at Manukau but 

at Tāmaki” 

interfere I would not suffer 
it to be sold… the half of 
people in Waikato and 

about here are descended 
from Te Atarehia they 

ought all to come in for 
Orakei”, 

Hori Tauroa OMB 1 at 39 
[302.00704] at 
[302.00743]: “By us I 
mean N.Tiata N.Maho.  We 

lived at Awitu… We came 
to Okahu & Ōrākei the land 
now under investigation.  

This was before the 
pakeha’s came.  We had 
not come to reside before 
the pakeha came but we 

came backwards & 
forwards to catch sharks in 
Waitematā.  The reason 
we came to catch sharks in 
Waitematā was to hold 
possession of our land’s 
Tāmaki was out land it is 

the general name for 

whole of this district”. 

after the Ngāpuhi invasions and 
seeing old cultivations covered 
in new trees, strongly 

suggesting pre-Ngāpuhi 
occupation of Okahu – this 

aligns with French explorer 
D’Urville encountering an 
abandoned village on the 
Waitematā in 1827.2 

The fishing accounts given by 
Ngāti Te Ata witnesses are not 

inconsistent with Ngāti Whātua 
control of the isthmus – see 
Eruera Tionga OMB 2 233, 

[303.01303] at [303.1536]: 
“The river belonged to N. 
Whatua but N. Teata and N. 
Maho came with them to fish” 

(the “river” likely a reference to 
the Waitematā).  

  

                                            
2  Smith, S. Percy, "Captain Dumont D'Urville's Visit to Whangarei, Waitemata, and the Thames in 1827", Transactions of the New Zealand 

Institute, Wellington, Vol. 42, 1909, at 421 (cited in 1 Belgrave at fn 109-111 [202.00853] at [202.00927]). 



  28 

 

100139230/8505898.1 

Topic Conclusion by 
Native Land 

Court 

Evidence supporting conclusion Evidence opposing 
conclusion 

Comment 

Warena Hengia OMB 2 at 25 
[303.01303] at [303.01328]: Who 
are the descendants of Ngaiwi & 

Waiohua? I and Te Kawau Have you 
authority of the land now? We have 

authority over the land from olden time 
to the present 

Te Waka Huahere OMB 2 at 187, 
[303.01303] at [303.01490]: 
“Tuperiri had a pa at Mangakiekie. Had 
Taoa any other pas in this land of 

Tāmaki? They had pas. Where? Onewa 
was one (Kauri Point). Who was chief of 
that pa? Terahawaiki and Wakariki (It 

was in Apihai's time). Was 

Wakariki brother of Terahawaiki? Yes. 
Name other pas? They had another at 
Freeman's Bay. Who was chief? 

Waitaheki whose son was Napere - 
Waitaheke the second. Name other pas 
ofTaoa Ngaoho and Uringutu? Maungonui 
beyond Kauri Point. Who was chief? 
Rerehihau. Any other pas? Tauhinu Who 
was chief? The same people that lived at 
Onewa. Any other pas? Those are all the 

pas in this era and this land after all the 
people had been destroyed.” 

Eruera Tionga OMB 2 233, [303.01303] 
at [303.1536]: “The river belonged to 
N. Whatua but N. Teata and N. Maho 
came with them to fish” 

Hori Tauroa OMB 1 at 49–
51, [302.00704] at 
[302.00753]– 

[302.00755] 

Hori Tauroa OMB 1 at 57, 

[302.00704] at 
[302.00761]: “At the 
time N.Tiata were living at 
Orakei & Remuera & 
fishing for shark. they 
were never molested by 

any other tribes.” 

Tipa OMB 1 at 113 
[302.00704] at 

[302.00817]: suggests 
he and N.Hua cultivated at 
Ōrākei prior to Ngāpuhi 
incursion, but also notes “I 

remember the first time I 
went to Ōrākei & Okahu.  
It was after the arrival of 
Governor Hobson I went to 
cultivate there where I 
made peace with Apihai 
ma.”  

Kaitu OMB 1 at 126 
[302.00704] at 
[302.00830]: “I 
cultivated about here 
before Kopiro's time. There 
was peace between Te Tao 
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& N.Paoa at the time. We 
resided at Tāmaki. They 
resided at Manukau. None 

of Te Tao, N.Whatua or 
Uringmutu were living with 

us.” 

6. Location 
of groups 
immediately 
prior to 

Ngāpuhi 
invasion 

By about 1815, 
Ngatipaoa appear 
to be 'comfortably 
settled at Mokoia, 

a place on 
Tauoma, the piece 
of land given to 
Kehu ; and 

Apihai's people 
appear to be living 
principally at 

Ihumatao and 
Mangere, 
cultivating also at 
Okahu and on the 
shores of 
Waitemata. 
[303.01613] at 

[303.01621] I 

think the truth is 
that neither party 
had their real 
domiciles at Okahu 
at this period, but 

that Ngatipaoa 
(including 

OMB 1 
 

Hetaraka Takapuna OMB 1 at 87, 
[302.00704] at [302.00791]: “I do 

not know whether Te Putu came from 
Pukorekore. He came from Whakatiwai. 
The reason of his leaving Whakatiwai 

was that he came to the places at 
Tāmaki of his ancestors. He was not 
driven from Whakatiwai by some of his 
own people. He came to Tāmaki to take 

possession of the lands of his ancestors 
& which he had conquered. I remember 
the building of the pas at Mokoia & 
Mauinaina. N.Paoas built them.” 

Apihai Te Kawau OMB 1 209 
[302.00704] at [302.00913]: “Had 
they [N. Paoa] any cultivations at 

Orakei, Okahu, & Taurarua? None at all.” 

Apihai Te Kawau OMB 1 209 
[302.00922]: “Where were you born? 
Ihumatao Did your father live there? Yes 
Did you continue to live there till you 
were a man? Yes – That was my 

OMB 1 

Hetaraka Takapuna OMB 1 
at 73, [302.00704] at 
[302.00777]: “Orakei 

does not include Okahu & 
Whakatakataka. Okahu is 
a sand beach Whak a 

print. Orakei is the great 
name. We had cultivations 
& houses at Orakei before 
Kopiro. Our fighting pas 

were at Mauinaina & 
Mokoia. We left our 
cultivations & whares at 
Orakei at the time of Hongi 
Hika. At the time we were 
cultivating at Orakei Te 
Tao had not been there I 

was at Mauinaina when Te 
Kopiro came. I saw Apihia 
there he came as a visitor 
& got mixed up with the 
fighting.” 

Hoterene Taipari OMB 1 at 

129 [302.00704] at 

The evidence placed Ngāti Pāoa 
at both Mokoia and Mauinaina, 
and Ngāti Whātua alternating 
between Onehunga and Ōrākei.  

The evidence as to occupation 
of Ōrākei from both Ngāti 
Whātua and Marutūāhu 

witnesses attempted to entirely 
exclude the other group – 
Hetaraka gave evidence that Te 
Taou were not at Okahu at all.  

Note the Native Land Court 
accepted some Ngāti Pāoa 
presence at Ōrākei.  In doing 
so, the Court did not wholesale 
accept the Ngāti Whātua 
narrative (i.e. evidence from 
Hengia and Te Kawau that 

there was no Ngāti Pāoa 
cultivation along the 
Waitematā) on this point, even 
though it would have made 
Ngāti Whātua’s claim to title of 
the Ōrākei Block stronger. 
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Heteraka, for he 
appears to have 
been living with 

them) lived at 
Mokoia, and Apihai 

and his people at 
Mangere, as their 
head-quarters, and 
that both parties 
came over to 
Waitemata waters 

for fishing 
purposes, and 
planted food at 
Okahu simply for 

such purposes-the 
former in a very 
small way, and the 

latter more largely. 
[303.01613] at 
[303.01622] 

permanent place I went backwards & 
forwards between there Onehunga & 
Orakei” 

Warenga Hengia OMB 1 at 222 
[302.00926]: “Had N.Paoa any 

cultivations at Orakei, Okahu, 
Whakatakata, Taurarua or Kohimarama 
then? No. Do you know where their 
cultivations ended? Yes Tell us? At 
Whakamuhu … When N.Paoa were living 
at Mokoia & Mauinaina where were your 

pas? At Mangere, Orakei, Onewha” 

OMB 2 

Paramena OMB 2 at 160, [303.01303] 
at [303.01463]: ”I was cultivating at 
Mangere Onehunga, Orakei & Okahu on 
this side at the time N. Paoa were at 
Mauinaina & Mokoia - N. Paoa did not 

cultivate at Orakei at that time.” 

Te Waka Huahere OMB 2 at 180, 
[303.01303] at [303.01483]: “Who 
were the people living at Orakei and 
Okahu when Mokoia and Mauinaina were 
standing? N. Paoa were at Mokoia and 

Mauinaina. Taoa, Ngaoho and Uringutu 

were at Okahu and Orakei” 

Te Waka Huahere OMB 2 at 185, 
[303.01303] at [303.01488]: “Where 
were Taoa Ngaho and Uringutu pas when 
N. Paoa lived at Makoia and Mauinaina? 

[302.00833], N. Paoa at 
Okahu and Orakei before 
time of Hongi. 

Taniwha Kitahi OMB 1 at 
144 [302.00704] at 

[302.00848]: “all I know 
is that N.Paoa were here 
up to the time of Kopiro & 
Hongi.  Te Tao came after 
the pakeha” 

Koka te Muri OMB 1 at 144 

[302.00704] at 
[302.00848]: “I spoke of 
the cultivations at Orakei & 

Okahu before Hongi came 
N.Hura. Te Rapopo's N.Tui, 
& :N.Temetera N.Paoas 
were there. N.Paoas 

cultivated extensively” 

 

 

The conclusion that Ngāti 
Whātua had a stronger 
‘footprint’ on the Waitematā at 

this time aligns with evidence 
from Marutūāhu witnesses 

which placed both themselves, 
but also earlier generations in 
Hauraki. Hoterene Taipari gives 
evidence at 130, [302.00704] 
at [302.00834] that “I am a 
claimant to Ōrākei… I live at 

Hauraki I came from Hauraki 
with my father”. See too 
Matenga Ngaupara at 169, 
[302.00704] at 

[302.00873], who gives 
evidence he lives at 
Coromandel, and has lived at 

Hauraki where his father lived 
before him. 
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(The land was given to Tuamaru and 
(blank) and I was at Kaipara) Apihai ma 
and Te Taoa lived at Onehunga at that 

time. They had no pa. N. Whatua had no 
pa. Uringutu were at Onehunga at the 

same time.” 

Te Reweti Tamahiki OMB 2 at 283, 
[303.01303] at [303.01586]: 
Q. “What was the land Tahui gave to 
Kehu?”  
A. “The boundary is at Otahuhu up to 

Manukohi including Mokoia.”  
Q. “Was that the land N. Paoa lived on?” 
A. “Yes.” 

Q. “Had N. Paoa any other land on this 
side of Mangamatu?”  
A. “I don't know.”  
Q. “Did you ever hear of their having any 

pas on this side of Tāmaki but Mokoia 
and Mauinaina?”  
A. “No.” 

7. Ngāpuhi 
invasion 

Ngāpuhi invades in 
1821. There is a 
period of relative 

stability, including 
a period where 
some 200 Ngāti 
Whātua settled at 
Okahu “and made 
this estate the 

head-quarters of 

OMB 1 

Apihai Te Kawau OMB 1 at 11 

[302.00704] at [302.00715] 

Paora Te Iwi OMB 1 at 22 [302.00704] 
at [302.00726]. 

John Cowell OMB 1 at 67–68, 
[302.00704] at [302.00771] – 
[302.00772]: “I remember the N. 

OMB 1 

Hetaraka Takapuna OMB 1 

at 75 [302.00704] at 

[302.00779] (see too 83, 
[302.00787]): 
“Matakitaki had fallen at 
this time. It was after that 
the peace was made. A 
great many of N.Paoa 

The witnesses were unanimous 
that Ngāpuhi drove inhabitants 
of Tāmaki further south.  

Hetaraka Takapuna suggests 
Ōrākei was unoccupied due to a 
tapu – given he places this 
between a battle at Matakitaki 
(thought to have taken place c. 
1822) and the battle at 
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the tribes” 
[303.01623] In 
1826, Ngāpuhi 

again invade and 
Tāmaki tribes flee. 

However, “nothing 
that happened 
during this 
dreadful interval 
can in any way 
affect the 

ownership of this 
land.” 
[303.01613] at 
[303.01624] 

Whatua at Waikato after they were 
driven from Kaipara by Hongi Hika. It 
was in about 1834 or 35. They were 

then living with N.Tiata up the Waipa. It 
must have been in 1823 that Hongi Hika 

drove N.Paoa up Waikato. It was after 
that he drove N.Whatua up Waikato. In 
1831 or 32 when I passed up Tāmaki in 
Taniwha's canoe I passed Orakei saw no 
fires there. If I had we should have gone 
on shore to put on the kettle. I did not 

see any cultivations of any kind. I came 
to Auckld in Gov Hobson's time. N.Tiata 
Potatau had cultivations at Onehunga I 
heard that there were cultivations at 

Orakei. I do not know Apihai. I know Te 
Kawau. I could not say that Apihai was 
at Waikato when I saw N.Whatua there. 

All I know is that N.Whatua were there.” 
 
John Cowell OMB 1 at 70, [302.00704] 
at [302.00774]: “It was about 1825 
that N.Whatua were driven up Waikato 
by Hongi. They might have remained 
there about five years. They used to 

come to Manukau to steal shark …” 

Hetaraka Takapuna OMB 1 at 75–76, 
[302.00704] at [302.00779]–
[302.00780]: “Hongi pursued 
N.Whatua up to Cambridge N.Whatua 
went to Te Rauroa's pa. Te Raurroa was 

a N.Paoa chief. The name of the pa was 

stayed at Horotiu a great 
many came to Tāmaki they 
resided at Takapuna. 

Motutapu Waiheke & 
Mangamangaroa. None of 

those who came back 
came to live at Okahu 
Tāmaki to Orakei as it was 
taken because blood was 
shed. This was before 
Hongi attacked 

Ikuranganui. This was 
before Ikuranganui. 
N.Whatua & Te Tao were 
defeated there and went to 

Waikato.” 

Ikuranganui (thought to have 
taken place c. 1825) he must 
be referring to a period in the 

first half of the 1820s.  This 
period would have been 

turbulent given the earlier 
Ngāpuhi incursions. However, 
there is also relatively 
compelling evidence that Ngāti 
Whātua returned to Ōrākei 
throughout this period. In 

particular: 

 Although there was some 
confusion as to whether 

cultivation at Ōrākei took 
place before or after the 
battle of Ikaranganui, a 
number of witnesses 

considered cultivation at 
Ōrākei had taken place 
around that time.   

 Matire Toha OMB 2 at 39 
[303.01303] at 
[303.01342].  Toha was 
a Ngāpuhi woman married 

to Kati, a Waikato man, as 
part of a peace-making.  
She described being met 
by Te Kawau at Takapuna 
as her and her party 
travelled down from the 

Bay of Islands after the 
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Wharerau N.Paoa stayed there as well as 
N.Whatua they gave one side to 
N.Whatua Ngapuhi attacked the pa and 

N.Whatua fled, N.Paoa did not take part 
in that fight. Ngapuhi then returned. 

N.Whatua (the remnant) fled among 
N.Paoa.” 

OMB 2 

Warena Hengia OMB 2 at 16 
[303.01303] at [303.01319] 

Ruka Taurua OMB 2 at 32-34 

[303.01303] at [303.01335]: “We 
came back from there to Okahu. There 

were two hundred of Te Tao, Ngaoho & 
Uringutu. We lived here one year then 
was the battle of Waimakomako, which 
means Ikaranginui. We were not 
engaged in the fight after that the 

N.Whatua fled into Waikato & we who 
were living in Okahu fled also.” 

Matire Toha OMB 2 at 39 [303.01303] 
at [303.01342] 

Ngutahi OMB 2 at 63 [303.01303] at 

[303.01366]: “When was your first visit 
to Orakei & Okahu? When the peoples 

fled from Ikaranginui Were you at 
Ikaranginui? Yes Was Te Kawau there? 
He was not in the battle - he met us at 

wedding, which was 
approximately 1823/1824. 
She spent three days with 

Te Kawau before 
travelling across the Whau 

portage. 
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Otamatea. Where was he coming from to 
Otamatea? He was coming on to 
Ikaranginui & he met us fleeing from it.” 

Paramena OMB 2 at 170, [303.01303] 
at [303.01474]: 

Did you ever cultivate at Orakei & Okahu 
before Ikaranginui? The people came 
here after they fled We cultivated when 
we fled from the battle of Ikaranginui 
Was that the first time you cultivated 
there? Yes. At the time of the battle we 

were living at Kaipara after that we fled 
here and cultivated at Orakei for the first 
time. 

Eruera Tionga OMB 2 at 231, 
[303.01303] at [303.1534]: “Do you 
remember the fall of Matakatake? Yes. 
Do you know Okahu? Yes. Did you visit 

Okahu immediately after fall of 
Mataketake? Two years after it fell I 
came to Okahu. Did you find any people 
there? Yes. What people? Apihai ma. Tao 
and Ngaoho. Had they cultivations 
there? They gave us potatoes, fern root 

and fish. Were these potatoes from their 

cultivations? The potatoes came from 
that place and were dug up by them and 
given to us” 

Eruera Tionga OMB 2 at 234, 
[303.01303] at [303.1537]: “Do you 
remember Hongi's first coming? Yes. 
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Where were Apihai's people living then? 
On this side of Manukau. Karangahape? 
All I can say they were living on this side 

of Manukau at Onehunga and on the 
Kaipara. When Apihai ma came over 

here were they always accompanied by 
N. Maho and N. Teata? I have already 
told you. Where were Apihai ma living 
when Hongi first came? From Okahu and 
going north.”  

Āpihai Te Kawau OMB 2 at 300–301, 

[303.01303] at [303.01603]–
[303.01604]:  
Q: After the battle of Ikaranguinui did 

you flee up Waikato?  
A: When all N. Whatua were driven away 
I was with them up Waikato.  
Q: Taoa Ngaoho and Uringutu were all 

driven up Waikato?  
A: Yes. 

8. Return to 
Tāmaki   

“we find in 1835 
Te Wherowhero, 
with his own 
personal tribes 

Ngatimahuta, 
Ngatiapakura, &c., 
brought down 
Ngatiteata, 
Ngatitamaoho, Te 
Ākitai, and the 

other Manukau 

OMB 1 

Paora Te Iwi OMB 1 at 23 [302.00704] 
at [302.00727]. 

John Cowell OMB 1 at 67, [302.00704] 

at [302.00771]: “Potatau brought N. 
Whatua to this district from Waikato” 

Hori Tauroa OMB 1 at 59, [302.00704] 
at [302.00763]:  “I heard that peace 
was made then between Te Wherowhero 
on part of Waikato's & N.Paoa After the 

OMB 1 

John Cowell OMB 1 at 68, 
[302.00770] at 
[302.00772]: “I heard 

that Potatau had 
cultivations at Mangere 
when I came here in 
1840.”  

OMB 2 

The witnesses were almost in 
unanimity as to Te Wherowhero 
joining Ngāti Whātua in 
returning to the isthmus (with 

the exception of Ruka Taurua 
who gave very brief evidence).  

Of note is the way Warenga 
Hengia described the events – 
he explained Te Kawau asks 
“his son” Te Wherowhero to 

accompany him (see Warena 
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tribes, along with 
Te Taou, Ngaoho, 
and Ngatiwhatua.” 

[303.01625] By 
1836 Apihai and 

his people were 
living at 
Karangahape, but 
they commenced 
to cultivate at 
Mangere 

[303.01613] at 
[303.01626] 

peace son of Waikato's remained here 
Mangere Awitu … I did not see the 
peacemaking but - I saw the Waikato's 

afterwards at Mangere. N.Whatua went 
to Mangere.” 

 
John Cowell OMB 1 at 71, [302.00704] 
at [302.00775]: “Waikato's not only 
brought N.Whatua back but they also 
settled themselves at Waiuku Awitu & 
Manukau. I am certain that N.Pakura(??) 

& N.Hinetu(??) brought N. Whatua back. 
All Potatau's tribes. These tribes did not 
stay long perhaps one or two years this 
was after 1840.” 

 
Hetaraka Takapuna OMB 1 at 78, 
[302.00704] at [302.00782]: “After 

that some of the Waikato's and Te Tao 
came down & committed murders at 
Whakatiwai on N.Paoa … About that time 
Potatau Waikatos & N.Whatua came 
back from Waikato to Mangere. Perhaps 
two or three years had elapsed since the 
murders.” 

Hetaraka Takapuna OMB 1 at 111, 

[302.00704] at [302.00815]:  
Q. Was Waharoas doing that N. Paoa 
were driven out of Waikato by Waikatos?  
A. I did not say we were driven off. I 
said we came quietly away. 

Ruka Taurua OMB 2 at 36 
[303.01303] at 
[303.01339]: “Do you 

know anything about 
Waikato bringing back Te 

Tao? 

No-“ 

 

Hengia OMB 2 at 27 
[303.01303] at 
[303.01330]).  This speaks 

not only to the affinity the two 
men had for one another but 

also points against Te 
Wherowhero having authority 
over Te Kawau (Te Kawau 
would have been some years 
older than Te Wherowhero).  

In this vein, see comments by 

Paora Te Iwi OMB 1 at 204 
[302.00704] at 
[302.00908], a Waiohua 

witness who nonetheless 
acknowledges “Do you mean to 
say Waikato had a right to fish 
up to Mahurangi? No their 

mana only extended to 
Waitemata & Tāmaki Apihai 
and Awarura were the hosts of 
Waikato in this district.” 
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Charles Marshall OMB 1 at 180 
[302.00884]: “Te Wherowhero brought 
the Manukau people came down in 

1836…” 

OMB 2 

Warena Hengia OMB 2 at 19 
[303.01303] at [303.01322]: “You did 
not come back to Mangere until Te 
Wherowhero brought you back? Yes” 

Warena Hengia OMB 2 at 27 
[303.01303] at [303.01330]: “Do you 

know why Wherowhero and all the 
Waikato's came to live down here? On 

account N. Kawau - Kawau requested his 
son to accompany him to Tāmaki Who 
was his son? Te Wherowhero” 

Matire Toha OMB 2 at 55 [303.01303] 
at [303.01358]: “What was Te 

Wherowhero To bring back Apihai & 
Tinana to their own lands - Apihai Te 
Wetere & Tinana requested Waikato to 
bring them back to their own lands. They 
had been driven away from their lands 

by Ngapuhi & Wherowhero being the 
principal chief of Waikato's they asked 

him to reinstate them.” 

Paora Tuhaere OMB 2 at 112-113 
[303.01303] at [303.01415]: “We 

returned to Te Horo. When we came 
down in a body with Potatau N. Tiata N. 
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Mahutu & ors came with us - We came 
first to Waikato Heads. When the crops 
were beginning to grow we came to 

Manukau. Te Taou came to Karangahape 
the others went to Awitu. 

Pahiakura,Whipitai & or places - Did any 
of the people come on to this place? 
Potatau came to Awitu.” 

Paora Tuhaere OMB 2 at 115 
[303.01303] at [303.01418]: “Had 
you any cultivations here before you 

came down with Potatau? No Why did all 
the tribes come with Potatau? Apihai 
asked Potatau to come Why? Because 

Apihai had been living with Potatau at 
Waikato - another reason was there was 
a deal of land which had been given to 
Potatau by Awarua We were afraid to 

come without Potatau on account N. 
Paoa and Ngapuhi as no peace had been 
made.” 

Paora Tuhaere OMB 2 at 143, 
[303.01303] at [303.01446] 

Thomas Wing OMB 2 at 261, 

[303.01303] at [303.01564]:   

“I made a chart of the Manukau Heads 
(chart provided). I made the chart in 
January 1836 (folio 294). There was a 
native pa at Karangahape at that time. 
There was a house put for Mr Mitchell at 
that time. The chief of the tribe living 
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there was Te Kawau.” 
 
Thomas Wing OMB 2 at 262, 

[303.01303] at [303.01565]:   
“When I went over to the Manukau side I 

saw some of Kawau's people. I saw 
Kawau at Karangahape after I saw the 
canoes here. When I saw the pa at 
Karangahape it was in good state of 
repair. I was not at Mangere on either of 
these occasions. The Ngapuhi were 

afraid of the natives they saw.” 

Robert Maunsell OMB 2 at 284–285, 
[303.01303], [303.01587]–

[303.01588]. 

Te Keene Tangaroa OMB 2 at 289–290, 
[303.01303] at [303.01592]–
[303.01593]:  

Q. “Did you come back from Waikato 
with Apihai?”  
A. “Yes.”  
Q. “Did you go to live with him at 
Karangahape?”  
A. “Yes.”  
Q. “And at Mangere?” 

A. “Yes.”  
Q. “When living at Mangere where were 
your cultivations?”  
A. “Mangere.”  
Q. “Had you any cultivations on this 
side?”  
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A. “Yes.”  
Q. “Where were your first cultivations 
here?”  

A. “Rangotito.”  
Q. “Where next?”  

A. “The same year we cultivated at 
Rangitoto we cultivated at Horotiu.” 

Q. “Where was the next place?”  
A. “Okahu.”  
Q. “Was there a cultivation at Waiariki?” 
A. “Yes.”  

Q. “Before or after you went to Okahu?” 
A. “After.” 
 

9. Impact of 
peace-
makings 

There were a 
number of 
peacemakings. 

Despite a 
suggestion 
Kahukoti gave 
“permission” for Te 
Taou to settle at 
Okahu, “the Court 
cannot accept 

either the account 
given by the 
Ngatipaoa 
witnesses of this 
conversation, or 
the interpretation 

put upon it by 

OMB 1 

Paora Te Iwi OMB 1 at 29-30 
[302.00704] at [302.00733]: “At the 

peace making at Otahuhu I was 
present… I did not hear what Uruamu 
said to Kahukoti about Okahu”. 

Paora Te Iwi OMB 1 at 35 [302.00704] 
at [302.00739]: “At the peacemaking 
at Otahu it was decided that the tribes 

should return to their lands N.Tiata went 

to Awitu N.Whatua to Karangahape. I 
don’t know where N.Paoa went to. I 
heard that they resided in their return at 
Taupo and Whakatiwai”. 

OMB 1 

Wi Te Wheoro OMB 1 at 
61, [302.00704] at 

[302.00765]: “Previous 
to the peacemaking at 
Otahuhu Te Tao and 
Waikato never lived 
permanently at Okahu that 
I am aware. They came to 
fish. They had no pa's 

there.” 

Tipa OMB 1 at 119 
[302.00704] at 
[302.00823]: “N.Paoa 
have never tried to sell 
Orakei or Okahu because 

Witnesses from both sides 
seem to have agreed that as 
well as peace-makings at 

Otahuhu (influenced by 
missionaries), there was a 
peace-making at Orere. 
Marutūāhu witnesses told the 
court Kahukoti had given 
permission to Ngāti Whātua to 
settle at Okahu. 

Witnesses from both sides also 
seem to have agreed that there 
was a subsequent peace-
making at Okahu, once Hobson 
had begun his term as 
governor, attended by some 

600 Marutūāhu, led by 
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them”. 
[303.01613] at 
[303.01627] 

Hori Tauroa OMB 1 at 41 [302.00704] 
at [302.00745]. 

Wi Te Wheoro OMB 1 at 59, 

[302.00704] at [302.00763]: “I heard 
that peace was made then between Te 

Wherowhero on part of Waikato's & 
N.Paoa. After the peace son of Waikato's 
remained here Mangere Awitu (through 
the plan???) Others went to their own 
places who can say where they are. I did 
not see the peacemaking but - I saw the 

Waikato's afterwards at Mangere. 
N.Whatua went to Mangere.” 

Hetaraka Takapuna OMB 1 at 78–79, 

[302.00704] at [302.00782] – 
[302.00783]: “Shortly after that time 
peace was made at the entrance of 
Tāmaki (between Potatau & Kaihau on 

the one side and Ngatipaoa on the other. 
N.Whatua were there it is said. I did not 
hear that N. Whatua were at that 
peacemaking but at another at Otahuhu. 
The parties to the peacemaking at 
Otahuhu were Kaukati and his people I 
was not present I was at Hauraki. After 

the peace at Otahuhu N.Whatua & Te 
Tao went to Oreiri. I was infirmed so in 
my arrival there I found they had just 
left.” 

Apihai Te Kawau OMB 1 213 
[302.00704] at [302.00917]: “Have 

Kahikoti had given it up to 
us for a residence - to Te 
Tao & us. Okahu was given 

to Te Tao by Kahikoti, 
none other.” 

Tipa OMB 1 at 123-124 
[302.00704] at 
[302.00827] 

Pita Taurua OMB 1 at 151 
[302.00704] at 
[302.00856]: I have 

seen Te Tao living at 
Orakei Rangitoto & Okahu. 
I never asked them what 

business they had on my 
land, in consequence of 
what had been said by 
Kahikoti Tawaroa & Maki.” 

Timiti Tatoru OMB 1 at 154 
[302.00704] at 
[302.00858]: “I heard 
the conversation between 
Kahikoti Oruamo & 
Waterangi. Kahikoti 

Oruamo said Sir I have a 

word to say to you. K. said 
speak. What I have to say 
to you is this. Consent to 
Orakei as a dwelling place 
for us. Kahikoti said yes 

Kahukoti. (see topic [13] 
below). The witnesses 
supporting Hetaraka told the 

Court that at this Okahu event, 
it was “improper” to discuss 

that Apihai Te Kawau was there 
due to having been given 
permission (see for example 
Haora Tipa OMB 1 at 122 
[302.00704] at 
[302.00826]; Koka te Muri 

OMB 1 at 146 [302.00704] at 
[302.00850]). 

There are three reasons to be 

sceptical of the Kahukoti 
“permission” narrative.  

First, Warenga Hengia for Te 
Taou told the Native Land Court 

that the two peace-makings at 
Orere and at Okahu are part of 
the same sequence; one hosted 
by each party.  If this version is 
to be believed the peace 
making story reinforces that 
Okahu is in the heartland – this 

was the location they hosted 
Ngāti Pāoa. 

Second, it would be unusual, if 
it is the case that Ngāti Pāoa 
were mana whenua, and Ngāti 
Whātua present only through 
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you ever heard of Te Tao asking of 
Kahikoti leave to light a fire at Orakei? I 
did not hear. Or at Okahu? I did not 

hear.” 

OMB 2 

Matire Toha OMB 2 at 36 [303.01303] 
at [303.01339] 

Matire Toha OMB 2 at 42 [303.01303] 
at [303.01345] 

Paora Tuhaere OMB 2 at 115 
[303.01303] at [303.01418]: “How 

soon was it after the peacemaking that 
Te Tao came to live here? Te Taou had 

cultivated here a considerable time at 

Horotiu & Rangitoto before the peace 
making” 

 

Wiremu Reweti OMB 2 at 246, 
[303.01303] at [303.0549]: “Did any 

of N. Paoa say you were living on their 
land at the time of Kohukoti' s visit? No. 
At time of H. Tipu? No” 

Wiremu Watene Tautau OMB 2 at 264, 
[303.01303] at [303.01567]:  
Q: “Did you ever hear of Uruamo and 
Waterangi when at the peace making at 
Orere requesting permission of Kahukoti 
to light their fires at Okahu?” 

that is right in a future 
time.” 

Wiremu Kepa OMB 1 at 

158 [302.00704] at 
[302.00862]. 

Te Keene Pukerewa OMB 1 
at 160 [302.00704] at 
[302.00864]. 

OMB 2 

Paramena OMB 2 at 171, 
[303.01303] at 

[303.01474]: “You say 
you came to reside 

permanently at Okahu. Did 
you come to reside before 
or after Kahikoti's peace? 
It was after that peace 
was made we first came 

over to this side we used 
to go backwards & 
forwards to Mangere” 

 

Kahukoti’s permission, that 
Ngāti Whātua acted as hosts at 
the Okahu peace-making – and 

assumed this role without 
challenge from Kahukoti and 

his contingent. 

Third, the Okahu peace-making 
took place after the 1840 sale.  
It seems unusual that Kahukoti 
would not have impressed upon 
Ngāti Whātua they were only 

on the land due to his gift – he 
presumably would have been 
unimpressed Ngāti Whātua 

were dealing in lands which 
belonged to him. If the 
permission story is true: 

 Marutūāhu did not object 

to the 1840 transfer; 
then after that 

 attended Okahu on the 
understanding Ngāti 
Whātua were there only 
through Kahukoti’s 

permission; but 

 explained to the Native 
Land Court they now 
object at the hearing 
because they understand 
“Paul was going to 
dispose of the land” (See 
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A: “Was he their chief that they should 
ask his permission.” 

Wiremu Watene Tautau OMB 2 at 265, 

[303.01303] at [303.01568]:  
A: “N. Paoa did not say to Taoa that they 

were occupying the lands of N. Pari or 
that they were occupying the land in 
consequence of the permission given to 
Uruamo by Kahukoti.” 

 
Wiremu Watene Tautau OMB 2 at 269, 

[303.01303] at [303.01572]: 
Q. “Did you ever hear from any of your 
own people that Uruamo and Watarangi 

asked permission of Kahukoti to light a 
fire at Okahu?”  
A. “I never heard.” 

Aperahama Te Karu at 276, 

[303.01303] at [303.01579]:  
Q. “Did you ever hear of Uruamo asking 
Kahukoti's leave to light his fire at 
Okahu?”  
A: “Is he a person of no consequence 
that he should ask him to do that.”  

Q: “Then you never heard of such a 

thing?”  
A: “No I am but a young person. That 
talk was a long time before.” 
 
Te Reweti Tamahiki OMB 2 at 281, 
[303.1303] at [303.01584]:  

Pita Taurua OMB 1 at 
153 [302.00704] at 
[302.00857]).   

Relatedly, Marutūāhu do not 
appear to have objected to the 

tuku of lands to Waikato.  

The Native Land Court notes in 
its judgment that the notion of 
permission given by Kahukoti is 
inconsistent with some of the 
claims made by Hetaraka 

Takapuna that he is the 
primary owner of the lands (so 
presumably it was his 

permission that ought to have 
been sought) – see OMB 1 
[302.00704] at 
[302.00792]. 

Note as well Matire Toha OMB 2 
at 42 [303.01303] at 
[303.01345] discussed 
visiting Ōrākei around the time 
of Otahuhu peacemaking – 
from which we can infer there 

must have been a settlement 

there at that time. 
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Q. “Have you ever heard of Uruimu's and 
Wataurangi asking leave of Kahukoti to 
light their fires at Okahu?”  

A. “I never heard of that talk.”’ 

Robert Maunsell OMB 2 at 284–285, 

[303.01303], [303.01587]–
[303.01588] re Otahuhu peacemaking 

Robert Maunsell OMB 2 at 286, 
[303.01303] at [303.01589] re 
Otahuhu peacemaking. 

10. Pa 
established 

at Okahu 

In 1837 a pa was 
built at Okahu, 

under Watarangi 
and Uruamo, of Te 
Taou. 
[303.01613] at 
[303.01672] 

OMB 2 

Matire Toha OMB 2 at 51 [303.01303] 

at [303.01354]: “On your first visit to 
Okahu were their cultivations there? Yes 
Was there a pa? Yes Had it been built 
long? They built a pah when they went 
to reside there.” 

Paora Tuhaere OMB 2 at 89 
[303.01303] at [303.01392]: “You 
remember the building of the pa at 
Okahu? The pa had been built before the 
pakehas came. before De Thierry' s 
vessel came. It was not built when the 

man o war came. The people living & 

Okahu & Orakei when the pa was built 
were Te Tao, Ngaoho & Uringutu” 

Te Waka Huahere OMB 2 at 183, 
[303.01303] at [303.01485]: “I was 
in the north when the pa was built. I 

OMB 1 

Hemi Kaihi OMB 1 at 173 

[302.00704] at 
[302.00877]: “This was 
in Gov Hobson's time. It 
was before the 
peacemaking at Okahu. Te 

Tao had cultivations there 
when we went. The pa had 
not been erected then.” 

Natanahira OMB 1 at 176-
177 [302.00704] at 
[302.00881]: “I saw the 

pa was built at Okahu.  I 

was there on the day the 
pa was being built and I 
came back to my own 
settlement at Ōrākei.  The 
pa was built in the 2nd year 
of the first governor. Te 

At first glance, there appears to 
be a disagreement between the 

Ngāti Whātua and Marutūāhu 
witnesses as to whether a pa 
was established only after 
Governor Hobson had come to 
the Waitematā.  

The best explanation for this is 
that there seems to have been 
two pas constructed at Okahu, 
one prior to the Governor’s 
arrival, and one later on. See 
Paora Tuhaere OMB 2 at 136 

[303.01303] at 

[303.01439]: “You say two 
pas were built at Okahu? Yes 
Who first? Uruamo & Waterangi 
Who built second? Apihai” 

See also Te Hapimana OMB 2 
at 210 [303.01303] at 
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came back in the ninth month and the 
pa was built. My wife came with me. Had 
the Europeans come then? No. Had the 

pa been built? Yes.” 

Te Waka Huahere OMB 2 at 186, 

[303.01303] at [303.01489]: “You 
said Te Taoa built a pa at Okahu before 
the governor came? Yes. Was not that 
the first pa built there by Taoa Ngaoho 
and uringutu? Yes by Te Taoa.” 

Wiremu Reweti OMB 2 at 245, 
[303.01303] at [303.0548]: “Who 

were the people living at Okahu and 
Orakei when the pa was built Taoa, 

Ngaoho and Uringutu. Anyone else? No. 

Any of N. Pari? No. Any of Huru? No. Any 
of Paru? No. do you remember 
Kohukoti's visit to Okahu? Yes. I was 
there. Were any of N. Pari living there 
then? That was the peace making of 
Kohukoti.” 

George Smith OMB 2 at 258-259, 

[303.01303] at [303.01561]–
[303.01562]:  

A: I first came to Auckland September 
12, 1840 …  
Q: Did you visit Okahu?  
A. Yes. I went down to Okahu about 2 or 

3 weeks after I came. 
Q: What did you see?  
A: I saw what I considered to be a Maori 

Tao Te Waterangi Te 
Uruamo & the others lived 
at Okahu. It was their pa 

that was built at Okahu” 

OMB 2 

Ngutahi OMB 2 at 67 
[303.01303] at 
[303.01370]: “When you 
were at Okahu before the 
Governor came was there 
a pa there? I was there 

one year the pa had not 
been built – The pa was 
built after me. In whose 

Gov"' time did you come 
back to Okahu? When 
Maketu was executed I 
came back. There was a 

pa then. Te Tao were living 
there then There were no 
N. Paoa.” 

 

[303.01513]: “Do you 
remember the building of the 
pa at Okahu? Yes. Had the first 

governor come then? The small 
pa was built before the 

governor came.” 
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pa. Did you see any whares?  
A: Yes, about twenty. 
Q: Did you see any cultivations?  

A: Yes, such as Maori generally have but 
of no extent.  

Q: What sort of a pa was this?  
A: The same as usual. There were 
whares inside, it was fenced and had 
carved posts.  
Q: Did you see any natives there?  
A: If I remember aright I saw Kawau 

and Davis, Tautari Paul. Te Hira, W. 
Hobson. I cant remember all the names. 
I saw the pa on the beach (points out 
portion on map). 

Wiremu Watene Tautau OMB 2 at 263 
[303.01303] at [303.01566]:  
Q: How long before the governor came 

to Auckland?  
A: Two years.  
Q: Do you recollect the building of the 
pas at Okahu?  
A: Yes. 

Q: Was there a pa built before the 
governor came?  

A: Yes. 

Q: By whom?  
A: My fathers and myself.  
Q: Where was it situated?  
A: The other side of Okahu.  
Q: Do you recollect the building of the 
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second pa? 
A: Yes.  
Q: In what governor's time?  

A: Fitzroys. 

 

Te Keene Tangaroa OMB 2 at 290, 
[303.01303] at [303.01593]: 
Q. “Where was the first pa built?”  
A. “Orakei. The timber was prepared but 
the pa was not built.” 
Q. “Where was the first pa put up?”  

A. “In the centre of Okahu.”  
Q. “Who put it up?” 
A. “Taoa, Ngaoho and Uringutu.”  

Q. “Who was the chief of Taoa?” 
A. “Apihai.”  
Q. “Who was the chief of Ngaoho?”  
A. “Apihai.”  

Q. “Who was the chief of Uringutu?”  
A. “Apihai.” 

11. Location 
of groups 
between 
return to 

isthmus and 
1840  

In 1838 the 
principal place of 
Apihai’s people still 
appears to have 

been Mangere, but 
they were 
permanently 
domiciled also at 
Onehunga, 
Auckland and 

Okahu. In this year 

OMB 1 

Apihai Te Kawau, OMB 1 at 12 
[302.00704] at [302.00716]: “Were 

there any Europeans in this part of the 

Country when you came back from 
Waikato? No, the white people had not 
come”. 

Paora Te Iwi OMB 1 at 24 [302.00704] 
at [302.00728]: “When peace was 
made N.Whatua were living at 

OMB 1 

Paora Te Iwi OMB 1 at 26 
[302.00704] at 

[302.00730]: “I do not 

know when Apihai ma took 
up a permanent residence 
at Ōrākei and Okahu.  It 
was after Gov Hobson’s 
time.” 

The evidence that Apihai Te 
Kawau and his people did not 
take up residence at Okahu and 
Ōrākei until after the Governor 

had arrived is inconsistent with 
the evidence that a small pa 
had been constructed at Ōrākei 
prior to the Governor’s arrival 
(see [11] above), as well as 
the evidence of Matire Toha 

OMB 2 at 42 [303.01303] at 
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Potatau took up his 
permanent 
residence at 

Onehunga. 
[303.01613] at 

[303.01627] 

Karangahape. The first persons who 
went to live at Orakei and Okahu afer 
peace was made were Te Tao, Ngaho & 

Uringimutu then our tribe came to fish. 
After their return N. Whatua constantly 

lived here. They lived at Onehunga 
Mangere and we also.  There were 
cultivations at Okahu. N.Tiata had 
cultivations there.  This was before the 
pakeha’s came.” 

Hori Tauroa OMB 1 at 42 [302.00704] 

at [302.00746]: “I remember the time 
of Governor coming.  N.Whatua were 
then living at Mangere Waiariki & 

Horotiu. NTiata were at Awitu. They 
cultivated previously to the Governor 
coming here at Waiariki Horotiu & 
Okahu.  N.Tiata did not reside here 

permanently they went to & fro.  
N.Whatua did not reside permanently 
they went to & fro.” 

Wi Te Wheoro OMB 1 at 64, 
[302.00704] at [302.00768]: “We 
pulled in a boat to Mechanics Bay. I 
would not stay for fear of N.Whatua. The 

Governor asked us to go further up the 
harbour but I said I was afraid let us go 
to the other side to Takapuna”  
Wi Te Whero names Governor Hobson as 
the relevant Governor at page 63 
[302.00767].    

 

Wi Te Wheoro OMB 1 at 
64, [302.00704] at 
[302.00768]: “After 

going up to Mt Victoria the 
Governor [Hobson] came 

down & approved of 
Auckland. I did not see 
any people here at that 
time I did not see any fire 
at Orakei or Okahu at that 
time I did not go to ngaiwi 

until there were a number 
of pakehas here.”   
Wi Te Whero names 
Governor Hobson as the 

relevant Governor at page 
63 [302.00767].    

Tamati Otuhu OMB 1 at 

142 [302.00704] at 
[302.00846]: “Paul had 
no claims to the lands he 
sold secretly.” 

Charles Marshall OMB 1 at 
179 [302.00704] at 
[302.00884]: “Apihai 

was living at Mangere and 
Karangahape this was end 
of 1839. I returned again 
in Xmas 1840.  I came to 
Onehunga & Otahuhu.  We 
came down Tāmaki to 

Auckland.  When I came 

[303.01345], which discussed 
visiting Ōrākei around the time 
of Otahuhu peacemaking (circa 

1838). 

In particular, George Graham’s 

suggestion no one was residing 
at Okahu as late as December 
1840 is inconsistent not only 
with the construction of a pa in 
the late 1830s, but also with: 

 Ngāti Whātua’s hosting of 

the September 1840 
celebration of the 1840 
Transfer; and 

 John Logan Campbell’s 
recollection of staying at 
Ōrākei prior to the 
decision to establish a 

capital on the Waitematā 
(see his text Poenamo at 
62-64; [345.29872] at 
[345.29894]). 

Witnesses giving evidence 
there was no settlement at 

Ōrākei were at times 

inconsistent – see Wi Te 
Wheoro OMB 1 at 64, 
[302.00704] at 
[302.00768] who 
simultaneously suggested 
there was no fires at Ōrākei 
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Wi Te Wheoro OMB 1 at 65, 
[302.00704] at [302.00769]:  
Court 

Q. When you were pulling alongs the 
banks of the Waitemata & the Gov' 

wished you to land at N. Bay or further 
in & you refused because you were 
afraid what were you afraid of? 
A. “I was afraid of Te Kawau & his party 
because I had not seen them. I had seen 
them previously when on a war party –” 

Henare Te Paora OMB 1 at 161 
[302.00704] at [302.00865]: “when I 
went [to Judge’s Bay] N. Whātua were 

there.  Paul and Apihai ma. I saw N.Tiata 
there with them.” 

Mohi Te Poatau OMB 1 at 169 
[302.00704] at [302.00873]: 

“I first saw Orakei & Okahu in Gov 
Hobson's time. I went to reside there. 
When I went there N.Pari were with me, 
there were about 20 of them. N.Whatua 
were living there then. N.Whatua 
belonging to Apihai Te Tao & others. 

N.Tiato were also there. Apihai was 

there.” 

Charles Marshall OMB 1 178 
[302.00704] at [302.00882]: 
“N.Whatua & Te Tao were living at 
Mangere this was Sep/39 thence I went 
to Pukaki. Ākitai were living there… 

down Tāmaki from 
Otahuhu to Auckland I do 
not remember seeing any 

native settlements. This 
part was under cultivation 

when I came I cannot say 
who were the cultivators.  
I only saw small 
cultivations.  We landed at 
Mechanics Bay & went 
over to Horotiu.”  

 

OMB 2 

George Graham OMB 2 at 
223, [303.01303] at 
[303.01526]: “After that 
I visited Okahu. I wished a 
reserve to be made there. 

There were no natives 
residing at Okahu or 
Hobson's Bay this was in 
December 1840. There 
were overgrown 
cultivations of some 

distant date. Apihai ma 

came down as far as I 
recollect in January 1841, 
late in January. I saw no 
cultivations or whares 
there at that time.” 

and Okahu at the time Hobson 
approved of Auckland, and 
that he was unhappy to be at 

Mechanics Bay “for fear of 
N.Whatua”   

Some non-Ngāti Whātua 
witnesses give evidence that 
many tribes lived at Okahu 
and Ōrākei c. 1840.  This 
evidence is not necessarily 
inconsistent with Ngāti Whātua 

mana whenua; see for 
example Henare Te Paora who 
explains he cultivated at 

Okahu for three years, but 
then moved on to Waiheke: 
“We planted, and then went to 
Waiheke & cultivated & came 

back & dug up the crops. We 
did this each year. We did not 
return because I had done 
cultivating there.” (OMB 1 at 
162 [302.00704] at 
[302.00866]) 

 



  50 

 

100139230/8505898.1 

Topic Conclusion by 
Native Land 

Court 

Evidence supporting conclusion Evidence opposing 
conclusion 

Comment 

Potatau was living at Onehunga. Apihai 
was living at Mangere and Karangahape 
this was end of 1839.” 

OMB 2 

Warena Hengia OMB 2 at 6 

[303.01309]:”Do you remember 
Governor Hobson coming? Yes Had you 
any settlements here then? The 
settlement of Te Tao, Ngoho & Uringutu 
was at Orakei, Okahu, Purewa, 
Whakatakataka” 

Matire Toha OMB 2 at 51 [303.01303] 
at [303.01354]: “Was Apihai there? 

Yes & he also came over to Okahu. 
Where was his permanent place at that 
time Mangere or Okahu? He left his 
resident at Mangere to us & came to live 
at Okahu.” 

Te Hemera OMB 2 at 55 [303.01303] 
at [303.01358]: We were two days 
there & we sailed hither & our vessel 
anchored of Okahu. We found Te Tao, 
Ngaoho & Uringutu there, those are the 
tribes we saw there the food in that 

place & had been cultivated long before 

the houses had been built.” 

Te Hemera OMB 2 at 61 [303.01303] 
at [303.01364]: 

“I came here from Mangere after the 
canoe. Who were living at Mangere 

George Graham OMB 2 at 
224, [303.01303] at 
[303.01527]: “Te 

Wherowhero party 
afterwards came and 

cultivated at Remuera. 
They sold me some of the 
first land. This was in 
Fitzroy's time.” 
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then? Te Tao, Ngaoho, Uringutu, N. 
Mahutuhare at Onehunga. Were the 
whole of them there? They were all 

there”  

Ngutahi OMB 2 at 66 [303.01303] at 

[303.01369]: “When did you first come 
to Okahu? When I came from Kawhia I 
went to Mangere. I stayed at Mangere 
Who was living at Mangere then? Te Tao, 
Ngaoho, & Uringutu The chiefs were 
Apihai, Te Reweti Tāmaki & others Was 

that before the peacemaking at 
Otahuhu? Before  …  

Te Tao, Ngaoho, Uringutu were living at 

Rangitoto. Te Tao were living at Okahu” 

Paora Tuhaere OMB 2 at 86 
[303.01303] at [303.01389]: “Do you 
remember coming to live permanently at 

Orakei? Yes. 

Our settlements were at Rangitoto 
Orakei Purewa Whakatakataka, Okahu, 
then. We had cultivations about this 

land afterwards - We came to reside 

permanently at Orakei before the first 
governor came. The people used to go to 

the other side to look after their pigs. N. 
Muhutu were were at Onehunga a few 
were left at Mangere to look after the 
pigs.” 
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Paora Tuhaere OMB 2 at 119 
[303.01303] at [303.01422] 

Paora Tuhaere OMB 2 at 143-144, 

[303.01303] at [303.01446]: 

“At the time of Captn Symonds' first 

coming where were you living? At 
Mangere Were any of your people then 
living at Okahu & Orakei? Long before 
that they had cultivated here but had 
returned to Mangere” 

William White OMB 2 at 155-156, 

[303.01303] at [303.01458]: “I am 
not quite certain whether I visited Okahu 

on that occasion visited Okahu about 
that time - I saw natives there – There 
were houses & cultivations there. N. 
Whatua were living there. I saw Tautari, 
Matuau on that occasion - There were a 

good many people there - I cannot say 
whether there were any other people 
there than N. Whatua. - From the 
appearance of the place I should think it 
had been settled some time” 

Wiremu Reweti OMB 2 at 244, 

[303.01303] at [303.01546]: “Had 

you cultivations at Rangitoto and Orakei 
and Okahu before the pakehas came? 
Yes. Anywhere else? Remuera. Where 
were your cultivations when the first 
Europeans came? Rangitoto, Orakei and 
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Okahu. Any about here? Waiariki, 
Horotiu.” 

Parauna Ngaweki OMB 2 at 190, 

[303.01303] at [303.01493]: “When 
you were at Mangere did you see Apihai 

ma? Yes. Where were their cultivations? 
At Mangere and Onehunga and here and 
at Okahu. Was this before the first 
governor came to Auckland? Yes.” 

Te Hapimana OMB 2 at 210, 
[303.01303] at [303.01513]. 

Papa Tare OMB 2 at 237, [303.01303] 
at [303.01540]: “When did you first 

visit Orakei? When Governor Hobson 
died. Who were the people you found 
there? Apihai ma.” 

William Furley Blake OMB 2 at 247, 
[303.01303] at [303.01550]: “I know 

Orakei. I visited it in July 1841. I was 
employed on the Tāmaki survey. I went 
backwards and forwards several times. I 
was at the Tāmaki about 2 months. 
There was a village at Orakei and a pa 
and cultivations at Okahu. The 

cultivations were pretty extensive. There 

were several houses in the pa (14 or 
15). I have seen many pas. The pa at 
Okahu was fenced in the usual way and 
had a great many carved heads. The 
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posts with the carved heads were about 
9 feet in height.” 

Te Keene Tangaroa OMB 2 at 293, 

[303.01303] at [303.01596]: 
Q: When did you yourself first go to live 

at Orakei and Okahu?  
A: When we came from Mangere.  
A: Had Wataurangi and Uruamo gone to 
Okahu to live before you went?  
A: Uruamo and Wataurangi came to 
Horotiu first. Te Tinana went to 

Rangitoto. I was still at Mangere.  
Q: Who were the first who went to 
Okahu? 

A: We lived at Orakei at first, after that 
Apihai went to Whakatakataka. When 
Rangitoto was cultivated we were at 
Mangere in the second year we came to 

Orakei. Uruamo Te Wataurangi and Te 
Reweti Tāmaki went first to Okahu. After 
that we came to Orakei. 

J J Symonds OMB 2 at 277–278, 
[303.01580]–[303.01581]. 

Te Reweti Tamahiki OMB 2 at 279–280, 

[303.1303] at [303.01582]–

[303.01583]: 

12. Further 
peace-
making 

A further 
peacemaking takes 
place between 
Ngāti Pāoa and 

OMB 1 

Hetaraka Takapuna OMB 1 at 95, 
[302.00704] at [302.00799]:  

OMB 2 

Paora Tuhaere OMB 2 at 
102 [303.1405]: “Peace 
had been firmly 

The evidence as to the 1842 
peacemaking at Okahu should 
be read in tandem with the 
evidence at topic [10] above 
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Ngāti Whātua at 
Ōrākei in 1842. 
[303.01613] at 

[303.01628] 

“N.Paoa came to the peacemaking at 
Okahu made by Apihai.” 

Tipa OMB 1 at 117-118 [302.00704] at 

[302.00821] 

Kaitu OMB 1 at 124 [302.00704] at 

[302.00827]: “I remember Kahikoti & 
600 men coming to Auckland after 
signing the treaty of Waitangi. This was 
in Gov Hobson's time. N.Whatua also 
came. We had a war dance. N.Paoa 
came from Waiheke, Wharekawa, 

Whakatiwai, Taupo, N.Whatua came 
from their own places. Te Tao came from 
Okahu. I did not see Apihai at that time. 

I remember N.Paoa selling land at that 
time.  The land they sold commenced at 
Taurarua extending inland right through 
to the Whau.” 

OMB 2 

Warena Hengia OMB 2 at 1-3 
[303.01303] at [303.01304]: “Do you 
remember Kahukoti coming to Okahu? 
Yes. Was the first pa built then? Yes. The 
first pa had been built when Kahukoti 

came -What did Kahukoti come to Okahu 

for? to make peace with Te Tao … Who 
were living at Okahu when Kahukoti 
came there? Te Tao Was there no one 
else there? No … Did Kahukoti say 

established between Te 
Tao & N. Paoa before H. 
Tipa & Kahikoti came. The 

object of Kahukoti's visit 
was to take payment for 

some land that had been 
sold. That was the only 
reason. I was present 
when H. Tipa came to 
Okahu. N. Paoa came with 
him - When he came Te 

Tao conversed with N. 
Paoa and peace was firmly 
established.” 

 

regarding earlier peacemakings 
– note the context from 
Warena Hengia at OMB 2 at 2 

[303.01303] at [303.01305] 
- Orere and Okahu 

peacemaking are a sequence – 
“because [Orere] was a partial 
peacemaking it was necessary 
for [Kahukoti] to come to our 
house”. 

Paora Tuhaere seems to have 

taken a slightly different view 
to Warenga Hengia on the 
peacemaking, perhaps on 

account of an optimistic 
assessment of success of the 
earlier peacemaking at Orere, 
but did not dispute the Ngāti 

Pāoa contingent had visited 
Okahu. 

Kaitu gives evidence as to 
where each party to the 
peacemaking came from that 
gives a useful indicator of 
where each group was based – 

Ngāti Pāoa at Waiheke, 
Wharekawa, and Whakatiwai, 
and Te Taou at Okahu.  His 
reference to the 1840 Transfer 
is a useful indicator of the 
timing but his claim Ngāti Pāoa 

were the vendors is out of step 
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anything about Te Tao being on No. 
Paoa's land? No” 

Warena Hengia OMB 2 at 20-21 

[303.01322]: “When did you make 
peace? When gov Hobson came You 

remember Kahukoti coming to Okahu 
with 600 men? Yes” 

Te Hemera OMB 2 at 59 [303.01362]: 
“Where had you been to the two 
months? I went to the Bay of Islands. I 
went about frequently at that time. Then 

came the peacemaking at Okahu with N. 
Paoa - The large pa was in the centre of 
the beach at Okahu” 

with both the documentary 
record and accounts of the 
Ngāti Whātua welcome of 

Hobson. 

Note as well Tipa gives 

evidence he was out of Tāmaki 
but attended Okahu for 
peacemaking.  

 

13. Dispute 
with Ngāti 
Pāoa over 

Ōrākei 
border 

Mr Clarke, Native 
Protector, 
Ngatipaoa, go to 

Kohimarama and 
attempt to run a 
line, including 
some part of the 
estate now under 
investigation, but 
being opposed by 

Apihai’s people, 
desist and go 
away. 
[303.01613] at 
[303.01628] 

OMB 2 

Paora Tuhaere OMB 2 at 103 
[303.01303] at [303.1406]. 

Paora Tuhaere OMB 2 at 138 
[303.01303] at [303.1441]: “You 
remember Patene Pohutu coming to 
survey land at Okahu? Yes How many? I 
did not count them, they How many of 
Taou & N. Whatua were there? 60 You 

say some persons took the hooks & 

tomahawks away who took them? They 
are dead - one hook & one tomahawk 
were taken. They were given back to Mr 
Clarke.” 

 OMB 1 

Tamati Otuhu OMB 1 at 
142 [302.00704] at 

[302.00846]: “N. Pāoa 
did not try to sell Ōrākei.  
Patene & Hoete tried to 
survey land at 
Kohimarama. They did not 
say what they surveyed it 

for. Am I to suppose what 

where their intentions.” 

Wiremu Kepa OMB 1 at 
159-160 [302.00704] at 
[302.00863]: “When we 
went there Te Tao came to 
us & said Patene do not 

Given the Ōrākei / Kohimarama 
border dispute had taken place 
relatively recently at the time 

of the Ōrākei hearing, it is 
perhaps not surprising that the 
witnesses are broadly in 
agreement as to the events – 
albeit Ngāti Pāoa witnesses, 
Tamati Otuhu and Wiremu 
Kepa, appear supportive of the 

surveyors, and Kepa seeks to 
downplay that there was any 
conflict.  It is telling that Kepa 
acknowledges Ngāti Pāoa 
“came from Waiheke” to 
complete the survey. 
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Paora Tuhaere OMB 2 at 141-142, 
[303.01303] at [303.1444]: “Had Te 
Taou any intimation that the survey 

attempted by Patene was about to take 
place? Thieves do not send messages 

immediately on being made aware that 
the survey was about to take place I and 
Te Taou assembled to prevent it. N. 
Paoa left. they did not complete the 
survey The opposition offered by you & 
Te Taou was it made as a matter of right 

or as a matter of intercession on account 
of the word of Herua? It was not in 
consequence of anything said to Herua 
but of our right to the soil After N. Paoa 

went away did they ever again attempt 
to survey the land? No - Patene is dead 
not attempt was made up to his death or 

up to the present time.” 

Paramena OMB 2 at 161, [303.01303] 
at [303.01464]: “I remember some of 
N. Paoa coming with Mr Clarke to cut a 
line at Okahu - The only two of N. Paoa 
who came that I know are Patene & 
Hoeta ... They arrived there and went on 

to lay down the lines. When we saw 

them we went on from Okahu When we 
got there we tried to send them back to 
the boat but they insisted on laying 
down the line about which they came 

We insisted on driving them off we took 

the hooks from them a scuffle ensued 

sell the men and the line 
was fixed at Kohimarama. 
We were not chased by Te 

Tao. There were 10 N.Pao 
with Mr. Clarke. There 

were 60 of Te Tao… We 
came from Waiheke to 
survey the land. We 
landed at Kohimarama… If 
N.Whatua had chased us 
we should have fired our 

guns at them.  We had 
guns with us & if they had 
molested us we would 
have used them but as 

they spoke to us quietly 
we shifted our line.  How 
could we steal the land 

when it belonged to us.” 

 

Note Tuhaere is expressly 
asked whether he protested the 
Ngāti Pāoa survey on account 

of his own right to the land, or 
merely to protect his right 

given by the “word of Herua” 
(which it seems is a reference 
to Kahukoti).  He again denies 
that Kahukoti gave permission 
to Ngāti Whātua to occupy 
Okahu.  

Paora Te Iwi (a Ngāti Tamaoho, 
Ngāti Te Ata claimant) gives 
evidence consistent with Ngāti 

Whātua that Ngāti Pāoa are 
based further to the east: OMB 
1 at 30 [302.00704] at 
[302.00734]: “On this side of 

the Tāmaki N.Paoa have no 
claim to land”. 
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and one of our party was threatened 
some of our people 60 in number were 
cut with the hook some of us were 

nearly killed. The name of the person of 
our people who was wounded was Matu. 

Did Hoete & Patene & others of N. Paoa 
give up cutting the line? That was the 
end of the thing for we sent them away.” 

Eruera Pauaimu OMB 2 at 205, 
[303.01303] at [303.01508]: “Are 
you quite certain that H. Tipa's visit to 

Okahu was not before Patene went to 
survey? The survey was the first. Do you 
know for certain that this is the case 

supposing other persons contradicted it? 
I know that the survey was first and the 
peace afterwards.” 

Te Hapimana OMB 2 at 220, 

[303.01303] at [303.01523]. 

Te Reweti Tamahiki OMB 2 at 281, 
[303.01303] at [303.01584]:  
Q: “Do you remember W. Hoete and 
Patene coming to cut a line at 
Kohimarama?”  

A: Yes.  

Q: “What did you do? I opposed their 
line. Mr Clarke was their white man.” 
A: “Did Mr Clarke tell you what they had 
come to survey the land for?”  
A: “No.” 
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Topic Conclusion by 
Native Land 

Court 

Evidence supporting conclusion Evidence opposing 
conclusion 

Comment 

Q: “Did your people say anything to Mr 
Clarke?”  
A: “Yes.”  

Q: “What did you say?”  
A: “You two have no land here.”  

Q: “What did Patene and Hoete say?” 
A: “Nothing.”  
Q: “Did Patene and Hoete go away?”  
A: “Yes. Afterwards we laid down the 
boundary line at Whanganui.” 
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C ANALYSIS OF THE EVIDENCE IN THE NATIVE LAND COURT 

GIVEN BY HETARAKA TAKAPUNA 

Topic Different responses Reference 

Where Hetaraka was 

born 

Rangitoto First Native Land 

Court hearing 

[301.00426] at 

[301.00426] 

Ōrākei OMB1 at 73 

[302.00704] at 

[302.00777] 

Hetaraka’s 

relationship with 

Ōrākei 

Born there OMB1 at 73 

[302.00704] at 

[302.00777] 

Lived all over Ōrākei  First Native Land 

Court hearing 

[301.00426] at 

[301.00427] 

Lived there until Kopiro 

came 

OMB1 at 111 

[302.00704] at 

[302.00815] 

Lived in Waitere in Kaipara 

with his mother from when 

she was a young woman 

until she was old 

OMB1 at 86, 92 

[302.00704] at 

[302.00790], 

[302.00796] 

First time he came was 

after Hobson arrived 

OMB1 at 83 

[302.00704] at 

[302.00787] 

“Before my first visit to 

Ōrākei - when I was 

residing at Motutapu, 

Waiheke” 

OMB1 at 84 

[302.00704] at 

[302.00788] 

Hetaraka cultivated at 

Ōrākei during Hobson’s 

time for one season then 

did not return until 

Governor Grey’s time 

OMB1 at 80-81 

[302.00704] at 

[302.00784]-

[302.00785] 

Was unaware of the gift of 

Pukapuka to Kati to 

Remuera to Wetera as he 

was in the Thames 

OMB1 at 88 

[302.00704] at 

[302.00792] 
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Topic Different responses Reference 

Who was at Ōrākei 

when Ngāpuhi 

attacked the isthmus 

When Koperi came there 

was no pa at Ōrākei 

First Native Land 

Court hearing 

[301.00426] at 

[301.00427] 

Ngāti Hura was living at 

Ōrākei when Kopiro 

attacked Ngāti Paoa 

OMB1 at 73 

[302.00704] at 

[302.00777] 

“We had cultivations and 

houses at Ōrākei before 

Kopiro” 

OMB1 at 73 

[302.00704] at 

[302.00777] 

Ngāti Paoa left Ōrākei on 

account of Ngāpuhi / Hongi 

Hika 

First Native Land 

Court hearing 

[301.00426] at 

[301.00428] 

OMB1 at 73 

[302.00704] at 

[302.00777] 

Who built pa at Ōrākei Ngāti Hua First Native Land 

Court hearing 

[301.00426] at 

[301.00427] 

Tarakomokomo OMB1 at 108 

[302.00704] at 

[302.00812] 

Denied that Ngāti Hua built 

it 

OMB1 at 109 

[302.00704] at 

[302.00813] 

Ngāti Huariri OMB1 at 109 

[302.00704] at 

[302.00813] 

Ngāti Whātua Ōrākei’s 

support after Ngāpuhi 

attack led by Koperu  

Āpihai came from 

Onehunga to help Ngāti 

Paoa  

First Native Land 

Court hearing 

[301.00426] at 

[301.00427] 

Āpihai got mixed up in the 

fighting and did not assist 

Ngāti Paoa 

OMB1 p.73 

[302.00704] at 

[302.00777] 
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Topic Different responses Reference 

Where Ngāti Whātua 

lived at Hobson’s 

arrival 

Kaipara OMB1 at 82 

[302.00704] at 

[302.00786] 

Ōrākei and Ōkahu OMB1 at 83 

[302.00704] at 

[302.00787] 

First Native Land 

Court hearing 

[301.00426] at 

[301.00427] 

Ngāti Paoa and Ōrākei Did not return to Ōrākei as 

it was tapu 

OMB1 at 75, 83 

[302.00704] at 

[302.00779], 

[302.00787] 

Returned to Ōrākei after 

the invasions 

First Native Land 

Court hearing 

[301.00426] at 

[301.00426], 

[301.00428] 

Returned to Ōrākei once 

Hobson arrived (circa 

1841) 

OMB1 at 83 

[302.00704] at 

[302.00787] 

Hetaraka and Ngāti Paoa 

lived at Ōrākei after 

Fitzroy came 

First Native Land 

Court hearing 

[301.00426] at 

[301.00427] 

Which iwi had mana 

whenua over Ōrākei 

Te Taoū has mana whenua 

Heteraka recognises that: 

 Waiohua was 

attacked by Te 

Taou which 

resulted in Kiwi’s 

death amd 

Maungakiekie and 

Mangere pa were 

taken; 

 Te Taou invited 

Hetaraka to 

cultivate at Ōrākei 

 

 

 

OMB1 at 72 

[302.00704] at 

[302.00776]  

 

OMB1 at 81 

[302.00704] at 

[302.00785] 

Te Kawau, Te Taou, 

Ngaoho and Te Uringutu 

have claims to the land 

OMB1 at 88 

[302.00704] at 

[302.00792] 
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Topic Different responses Reference 

between Onehunga and 

the Waitemata 

Waiohua own all the lands 

south of the Waitemata  

OMB1 at 107 

[302.00704] at 

[302.00811] 

Ngati Paoa conquered 

Kohimarama and remained 

there. 

OMB1 at  108 

[302.00704] at 

[302.00812] 

What iwi was Kiwi 

Tāmaki from 

Ngaiwi OMB1 at 72, 107 

[302.00704] at 

[302.00776], 

[302.00811] 

Ngāti Parekaka – a 

Waikato tribe 

OMB1 at  102 

[302.00704] at 

[302.00806] 
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D THE MARUTŪĀHU THEORY OF THE CASE AND THE NGĀTI 

WHĀTUA ŌRĀKEI REPONSE 

 Marutūāhu position Ngāti Whātua Ōrākei position 

1 Ngāti Maru, Ngāti Pāoa, 

Ngāti Whanaunga and Ngāti 

Tamatera all claim descent 

from the eponymous 

ancestor, Marutūāhu, who 

originally lived at 

Whakatiwai.3  

 

2 The Marutūāhu rohe spans 

from Matakana Island (in the 

Bay of Plenty) in the south, 

to Mahurangi in the North.4 

This case is about core rohe. The 

heartland of the Marutūāhu iwi is 

the Thames/Hauraki region.5 

3 Marutūāhu claim interests in 

Tāmaki Makaurau through: 

 

(a) Mana moana in the 

Tipaka Moana (Hauraki 

Gulf), which brought 

Marutūāhu to the Waitematā 

and Tāmaki isthmus.6  

Visiting locations and access to 

resources does not equate to 

mana whenua – which requires 

maintenance of relationship with 

the whenua.7  

(b) Raupatu in the isthmus;8 Ngāti Maru attacks against 

Waiohua in were before the time 

of Kiwi Tāmaki.9  

(c) Whanaungatanga links 

with Waiohua;10 

Ngāti Whātua Ōrākei 

acknowledges Waiohua 

associations with the isthmus, but 

                                            
3  1 M Wilson at [23]-[24] [203.01460] at [203.01463] 

4  1 W Ngamane at [11] [203.01392] at [203.01394] 

5  2 Blair at [60] [201.00104] at [201.00125]. 

6  1 Mikaere at [46]-[53] [203.01376] at [203.01384]; 1 M Wilson at [33] 
[203.01460] at [203.01465]. 1 W Ngamane at [40], [86] [203.01392] at 
[203.01397], [203.01403] 

7  2 Blair at [70] [201.00104] at [201.00130]; 2 Meredith at [36] [201.00435] 
at [201.00448] 2 Tawhiao at [20], [27] [201.00607] at [201.00613], 
[201.00615] 

8  1 M Wilson at [50], [55] [203.01460] at [203.01467]-[203.01468]; 1 W 
Ngamane at [71]-[82] [203.01392] at [203.01401]-[203.01403] 1 Belgrave 
at [777]-[778] [202.00853] at [202.01153] 

9  2 Blair at [66]-[67] [201.00104] at [201.00127] 

10  1 Compain at [16], [29] [202.01317] at [202.1320], [202.01323] 1 W 
Ngamane at [52], [82] [203.01392] at [203.01398], [203.01403] 
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 Marutūāhu position Ngāti Whātua Ōrākei position 

Waiohua lost mana whenua 

following the 1740 raupatu.11 

(d) Ngāti Pāoa settlements 

around the Tāmaki River – in 

particular, Mokoia.12   

Ngāti Pāoa interests do not 

equate to Marutūāhu interests.13 

4 Prior to the arrival of 

European settlers Mokoia 

was the centre of Māori life 

at Tāmaki, while the 

Waitematā was at the time a 

backwater. Ngāti Whātua 

were predominantly 

associated with Kaipara and 

the Manukau.14   

Ngāti Whātua moved between 

gardens/settlements at 

Ongehunga/Mangere, and the 

Waitematā.15 All Māori tended to 

move seasonally; an absence of 

permanent occupation at the 

Waitematā does not preclude ahi 

ka.16  

5 Following the Ngāpuhi 

invasions, Marutūāhu 

returned to the eastern area 

of Tāmaki, and Ngāti 

Whātua returned to the 

Manukau.17 Ngāti Whātua 

returned after Marutūāhu,18 

under the protection of 

Waikato, and came to 

establish and consolidate 

settlement at Okahu and 

Ōrākei after first seeking the 

consent of leading Ngāti 

After 1821, Ngāti Pāoa never 

again resettled at Mokoia or 

Mauinaina;20 they returned to 

Whakatiwai on the Firth of 

Thames.21  

Alliances and tuku with Waikato 

do not negate Ngāti Whātua’s 

mana whenua;22 if anything, the 

tuku affirms it.23 

                                            
11  1 Kawharu at [76] [201.00190] at [201.00213] 1 Blair at [38] [201.00001] 

at [201.00012] 

12  1 M Wilson at [58] [203.01460] at [203.01468] 

13  2 Blair at [48] [201.00104] at [201.00122] 2 Kawharu at [38] [201.00289] 
at [201.00301] 

14  1 Belgrave at [204]-[205] [202.00853] at [202.00920]-[202.00921] 

15  1 Blair at [48]-[54], [61] [201.00001] at [201.00014]-[201.00016], 
[201.00018] 

16  2 O’Malley at [40] [201.00564]. 

17  1 Belgrave at [273] [202.00853] at [202.00944]. 

18  1 W Ngamane at [91] [203.01392] at [203.01405] 

20  2 O’Malley at [15] [201.00564] at [201.00569]. 

21  2 Blair at [84.1] [201.00104] at [201.00135]. 

22  2 Kawharu at [53]-[54] [201.00289] at [201.00305]. 2 Kruger at [39] 
[201.00364] at [201.00374] 

23  2 Williams at [22] [201.00678] at [201.00685]. 1 Kawharu at [137]-[138] 
[201.00190] at [201.00233]-[201.00234]. 
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 Marutūāhu position Ngāti Whātua Ōrākei position 

Paoa / Marutūāhu 

rangatira.19 

6 Limited, if any, weight 

should be ascribed to the 

Ōrākei judgment. Judge 

Fenton was overly concerned 

with the creation of a broad, 

overarching narrative which 

‘fit’ his theory that Ngāti 

Whātua were masters of the 

isthmus.24  To find a group 

other than Ngāti Whātua 

owned Ōrākei would involve 

ejecting them from land 

near the new town of 

Auckland, an outcome that 

was politically unpalatable.25   

Fenton was also stymied by 

his lack of understanding of 

tikanga.  

Fenton’s assessment is 

proximate,26  detailed,27 and 

makes some attempt to engage in 

tikanga.28 Ngāti Whātua had the 

support of independent 

witnesses.29 In any event, Ngāti 

Whātua’s claim is not “based” on 

the Ōrākei judgment; it is one 

piece of evidence alongside a 

range of other evidence, including 

Crown purchase activity and 

Māori responses to this, the 

establishment of the settlement 

of Auckland, early European 

visitors, the Kohimarama 

Conference and other events.30 

7 Marutūāhu had a pa, 

Taurarua, close to Blackett’s 

Point.31  Marutūāhu also 

collected kaimoana at 

Waipapa (Mechanics Bay).32  

The Chief Protector of 

Aborigines recommended in 

1842 that land be set aside 

for “Thames Natives” at 

Taurarua pa was not a Marutūāhu 

pa.35  

The endowment of land at St 

Georges Bay is insufficient to 

qualify as a site of high cultural 

significance, nor can a Crown 

grant generate mana whenua.36  

                                            
19  1 M Wilson at [74]-[88] [203.01460] at [203.01470] at [203.01471] 

24  1 Belgrave at [745] [202.00853] at [202.01138]. 

25  1 Belgrave at [747] [202.00853] at [202.01139]. 1 McEnteer at [48] 
[203.01328] at [203.01340]. 

26  2 Kawharu at [42] [201.00289] at [201.00302]. 

27  1 O’Malley at [235] [201.00454] at [201.00540]. 

28  2 Meredith at [47] [201.00435] at [201.00451]. 

29  2 Blair at [86]-[88] [201.00104] at [201.00137]-[201.00138]. 

30  2 O’Malley at [9], [45] [201.00564] at [201.00567], [201.00580]. 

31  1 W Ngamane at [109] [203.01392] at [203.01408]. 

32  1 W Ngamane at [103] [203.01392] at [201.01407]. 

35  2 Blair at [14], [83] [201.00104] at [201.00110], [201.00135].  Note both 
Apihai Te Kawau and Warena Hengia explain in the Ōrākei Minute Books that 
Taurarua was a Waiohua pa taken by Ngāti Whātua during the raupatu; 
[302.00704] at [302.00928] per Hengia; [302.00704] at [302.00912] per 
Te Kawau; at [303.01303] at [303.01384] per Tuhaere.  

36  2 Blair at [15], [82] [201.00104] at [201.00110], [201.00134]. 2 Kawharu 
at [39] [201.00289] at [201.00301]. 
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 Marutūāhu position Ngāti Whātua Ōrākei position 

Blackett’s Point.33  Although 

the land was ultimately set 

aside for Māori use more 

generally, Marutūāhu 

kaumatua lived in hostels 

there.34 

8 Marutūāhu have also 

maintained ahi ka in Tāmaki 

through the presence of the 

Whare Tupuna Hotonui and 

Marutūāhu Mauri in Auckland 

Museum.37  

Museum artefacts do not 

generate ahi ka.38 

9 Tikanga is localised; 

different iwi can have 

different tikanga.39  

Outsiders to Tāmaki cannot 

comment on Tāmaki tikanga 

and traditions.40   

There is broad consensus about 

guiding principles of tikanga – 

including that mana whenua is 

not shared in a group’s core 

rohe.41   

10 There is no such thing as the 

‘exclusive’ mana whenua 

claimed by Ngāti Whātua 

Ōrākei over the 2006 RFR 

Marutūāhu is wrong to equate 

Ngāti Whātua’s claim to mana 

whenua with a claim for a 

“veto”.44 

                                            
33  1 Belgrave at [356]-[357] [202.00853] at [202.00979] suggests the offer of 

land at St George’s Bay was crucial to completion of the Kohimarama purchase 
from Ngāti Paoa. 1 W Ngamane [203.01392] at [112]-[113]. 

34  1 W Ngamane at [107] [203.01392] at [203.01408] 

37  1 Mikaere at [55](d)-(e) [203.01376] at [203.01384]. 1 W Ngamane at [62] 
[203.01392] at [203.01399]. 1 Taipari at [33] [203.01453] at 
[203.01459]. 

38  2 Kawharu at [19]-[28] [201.00289] at [201.00296]-[201.00298] 2 Kruger 
at [22]-[24] [201.00364] at [201.00370]-[201.00371]; 2 Meredith at [38]-
[39] [201.00435] at [201.00449] 

39  1 M Wilson at [144] [203.01460] at [203.01478]. 1 W Ngamane at [32] 
[203.01392] at [203.01396]. 1 Bishop at [14] [203.01418] at [203.01420] 

40  1 Mikaere at [74]-[76] [203.01376] at [203.01387]. 

41  2 Kawharu at [4], [12]-[13] [201.00289] at [201.00292], [201.00294]. 2 
Kruger at [17]-[18], [25] [201.00364] at [201.00369], [201.00371]. 2 
Meredith at [6]-[9], “mana huihui” at [17]-[25], universal tikanga at [41]-[42] 
[201.00435] at [201.00438]-[201.00440], [201.00442]-[201.00446], 
[201.00450]. 2 Tawhiao at [16]-[18] [201.00607] at [201.00612]. 

44  2 Blair at [9]-[11] [201.00104] at [201.00108]-[201.00109]. 2 Kawharu at 
[59]-[60] [201.00289] at [201.00306]. 
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 Marutūāhu position Ngāti Whātua Ōrākei position 

land.42 Tikanga is inclusive, 

not exclusive.43  

Nonetheless, mana whenua 

connotes authority over the 

land.45 

11 In any event, Ngāti Whātua 

Ōrākei have received 

substantial Treaty 

settlement redress outside 

their core rohe, including 

North Shore properties 

which Marutūāhu says are in 

its core rohe.46  Contrary to 

their current position, Ngāti 

Whātua Ōrākei were 

supportive of arrangements 

recognising shared interests 

in the Tāmaki Collective.47  

Only Ngāti Pāoa, not all of 

Marutūāhu, can claim interests in 

the North Shore.48 

Marutūāhu were not privy to 

internal disquiet within Ngāti 

Whātua Ōrākei over the 

Collective, but in any event Ngāti 

Whātua did raise concerns 

publicly.49 

 

 

                                            
42  1 M Wilson at [30] [203.01460] at [203.01464].  See 1 Belgrave at [39] 

[202.00853] at [202.00866]: “the idea of customary interests as territorial, 
with known and accepted boundaries, is highly unusual, as are Ngāti Whatua's 
claims of an exclusive territory within these boundaries.” 

43  1 Mikaere at [29], [59]-[61] [203.01376] at [203.01381], [203.01385].  
See also 1 W Ngamane at [20], [135] [203.01392] at [203.01395], 
[203.01412]. 

45  2 Kawharu at [15] [201.00289] at [201.00295]. 

46  1 W Ngamane at [132] [203.01392] at [203.01412]. 1 McEnteer at [70]-[71], 
[218] [203.01328] at [203.01344], [203.01374]. 

47  1 McEnteer at [103]-[105], [108]-[109] [203.01328] at [203.01350]. 

48  2 Blair at [75] [201.00104] at [201.00132]. 

49  2 Blair at [29] [201.00104] at [201.00115]. 
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E THE NGĀI TAI KI TĀMAKI THEORY OF THE CASE AND THE 

NGĀTI WHĀTUA ŌRĀKEI RESPONSE 

 Ngāi Tai ki Tāmaki position Ngāti Whātua Ōrākei 

position 

1 Ngāi Tai ki Tāmaki descend from the 

pre-fleet tangata whenua in Tāmaki, 

known as Patupaiarehe, and from 

early descendants of the Tainui waka. 

The eponymous ancestor of Ngāi Tai ki 

Tāmaki is Te Whatataao.50 

 

2 Ngāi Tai ki Tāmaki is part of the 

Waiōhua collective of tribes who 

controlled the entire isthmus in early 

times of Māori occupation.51 

 

3 Ngāi Tai ki Tāmaki have customary 

rights and interests in the Mahurangi, 

Kaipara, Tāmaki Makaurau and 

Hauraki regions, including in the motu 

of the inner Hauraki gulf.52  Their 

rights are claimed by descent from 

their Waiōhua ancestors.53 

Ngāti Whātua Ōrākei 

acknowledges Ngāi Tai ki 

Tāmaki associations with 

the isthmus.54 

4 Mana on the land is derived from 

whakapapa (ancestral connection) and 

pakiwaitara – stories about how 

ancestors came to be on the land.55    

Recent occupation and physical 

presence is not determinative: iwi can 

maintain mana through whakapapa 

and histories.56   

Whakapapa to the land 

gives you interests in the 

land, but not mana 

whenua.57 

5 All customary interests in Tāmaki 

derive from whakapapa to Tainui, Te 

Waiohua, Te Kawerau a Maki.58  The 

take tupuna (ancestral source of right) 

The relevant take in 

relation to the Tāmaki 

isthmus is take raupatu 

achieved by Tuperiri in 

approximately 1740, and 

consolidated by the ahi 

                                            
50  1 Brown at [14] [22]-[24] [203.01529] at [203.01532], [203.01534] 

51  1 Brown at [31]-[32] [203.01529] at [203.01536] 

52  Statement of position on behalf of the Ngai Tai ki Tāmaki Trust dated 21 October 
2019 at [2] [101.00153] at [101.00154]. 

53  1 Brown at [114] [203.01529] at [203.01555] 

54  2 Blair at [96]-[99] [201.00104] at [201.00143]. 

55  1 Maxwell at [107] [124]-[125] [203.01556] at [203.01574] [203.01577]. 

56  1 Maxwell at [144] [203.01556] at [203.01581] 

57  2 Kruger at [19]-[20] [201.00364] at [201.00370] 

58  1 Taua at [22]-[23] [203.01616] at [203.01619] 
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 Ngāi Tai ki Tāmaki position Ngāti Whātua Ōrākei 

position 

for the Tāmaki isthmus is the ancestor 

Hua o Kaiwaka.59 

kā of Ngāti Whātua 

Ōrākei.60 

6 Ngāti Whātua’s claim to exclusive 

mana whenua ignores the mana 

derived from whakapapa, which all iwi 

and Hapū of Tāmaki have because of 

their descent from Hua.  Focussing on 

evidence of recent occupation is a 

Pākehā notion, and is reminiscent of 

Fenton’s Ōrākei judgment.61 

Whakapapa to the land 

bestows interests in the 

land, but not mana 

whenua.62  Ngāti Whātua 

Ōrākei does not ignore or 

deny the whakapapa 

connections with 

Tāmaki.63  

7 Ngāi Tai ki Tāmaki are not subject to 

Ngāti Whātua’s mana whenua in 

Tāmaki and especially not in the 

Waitematā Harbour.64 

Tikanga Māori permits 

the sharing of natural 

resources, but that does 

not confer, or equate to, 

mana whenua.65 

8 The raupatu by Tuperiri of Waiōhua 

occurred in 1780 or 1790, meaning 

Ngāti Whātua did not have control of 

the isthmus for 100 years before 

1840.66   

The great majority of 

historical evidence 

accepts the raupatu was 

in approximately 1740, 

and there is ample 

evidence to suggest that 

1780 or 1790 dates are 

outliers.67 

9 The ancestors of Hetaraka Takapuna, 

the rangatira of Ngāti Tai Manawaiti (a 

Hapū of Ngāi Tai ki Tāmaki), had 

mana on the Tāmaki isthmus both 

before and after Tuperiri’s raupatu.  Te 

Rangikaketu (Hetaraka’s great 

grandfather) had mana before the 

raupatu and maintained mana 

Kiwi Tāmaki is well 

regarded as holding the 

undisputed mana over 

Tāmaki in his lifetime.69  

Ngāi Tai mana whenua is 

inconsistent with earlier 

Waiohua supremacy, and 

                                            
59  1 McBurney at [14]-[15] [203.01589] at [203.01593] 

60  Fourth Amended Statement of Claim at [8], [9], [12], [13], [24.8(a)] 
[101.00171]. 2 Meredith at [58]-[86] [201.00375] at [201.00395-00403]. 

61  1 McBurney at [78]-[87] [203.01589] at [203.01611]-[203.01613] 

62  2 Kruger at [19]-[20] [201.00364] at [201.00370] 

63  2 Blair at [96]-[99] [201.00104] at [201.00143]. 

64  1 Brown at [99] [203.01529] at [203.01552] 

65  2 Blair at [99] [201.00104] at [201.00143]; 2 Kruger at [17], [19] 
[201.00364] at [201.00369-00370]; 2 Meredith at [222], [24] [201.00435] 
at [201.00445-00446]. 

66  1 McBurney at [35]-[36] [203.01589] at [203.01598]-[203.01599] 

67  2 O’Malley at [13] [201.00564] at [201.00569]. 

69  2 Blair at [62]-[67] [201.00104] at [201.00126]. See too 2 Kawharu at [45] 
[201.00289] at [201.00303]. 
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afterwards.  His son, Te Hehewā had 

mana whenua over a wide area 

including the Tāmaki isthmus.68 

the subsequent Te Taou 

raupatu.   

10 Te Taoū did not have undisputed 

control over the isthmus in the 

decades following the raupatu, as 

evidenced by their losses at the hands 

of Ngāti Pāoa.70 

Battles with Ngāti Pāoa 

were skirmishes which 

did not affect mana 

whenua; there was also 

intermarriage between 

Ngāti Pāoa and Ngāti 

Whātua, and Tuperiri 

continued his occupation 

of Maungakiekie until his 

death in the last years of 

the eighteenth century.71 

11 Following their exile in the Waikato: 

 Ngāti Whātua had to negotiate 

their return with Ngāti Pāoa, 

who had the greater status in 

the area at the time.72  

 Ngāti Whātua were returned 

under the mana of Te Potatau. 

For this reason, Ngāti Whātua 

does not hold ahi kā in 

Tāmaki.73  

 Ngāti Whātua returned 

permanently to the eastern 

side of the isthmus only after 

the arrival of the British 

government.74  

Ngāti Pāoa did not have 

any greater status at the 

time; after 1821, Ngāti 

Pāoa never resettled at 

Mokoia or Mauinaina.75 

Multiple hui were held 

with many iwi, some led 

by missionaries.76  

Te Wherowhero’s 

assistance in the return 

to the isthmus should be 

understood as a broader 

alliance between Waikato 

and Ngāti Whātua;77 tuku 

to Waikato in fact 

                                            
68  1 McBurney at [76]-[77] [203.01589] at [203.01610] 

70  1 McBurney at [38]-[44] [203.01589] at [203.01599]-[203.01601] 

71  1 Kawharu at [82]-[87] [201.00190] at [201.00215]; 1 O’Malley at [60]-[63] 
[201.00454] at [201.00475]. 

72  1 McBurney at [54] [203.01589] at [203.01603] 

73  1 Taua at [32] [203.01616] at [203.01621] 

74  1 McBurney at [65] [203.01589] at [203.01606] 

75  2 O’Malley at [15] [201.00564] at [201.00570].  

76  1 Kawharu at [104]-[109] [201.00190] at [201.00224]. Note in particular the 
reciprocal hui; one at Orere (hosted by Ngāti Pāoa) and one at Okahu (hosted by 
Ngāti Whātua) – see 2 Blair at [62]-[72] [201.00104] at [201.00131]; and 
Warena Hengia at OMB 2 at 2 [303.01303] at [303.01305] - “because [Orere] 
was a partial peacemaking it was necessary for [Kahukoti] to come to our 
house”. 

77  2 Kawharu at [53]-[54] [201.00289] at [201.00305]. 
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demonstrate Ngāti 

Whātua’s mana.78  

Ngāti Whātua Ōrākei 

transferred the 2006 RFR 

Area which extends west 

to the Whau.  Although it 

was common for iwi to 

dispute land transactions 

they considered infringed 

upon their rights, there is 

no evidence of protests 

from other iwi with 

respect to central 

Auckland (with some 

exceptions concerning 

Pukapuka).79 

 

 

                                            
78  1 Kawharu at [137]-[138] [201.00190] at [201.00233].  See too evidence of 

Matire Toha, wife of Kati, before the Native Land Court: OMB 2 at 37 
[303.01303] at [303.01340]. Some later land transactions by Waikato were 
made with the “express consent” of Ngāti Whātua rangatira; 2 O’Malley at [21] 
[201.00564] at [201.00571].  

79  1 O’Malley at [172]-[183] [201.00454] at [201.00516]. 
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F THE TE ĀKITAI WAIOHUA THEORY OF THE CASE AND THE 

NGĀTI WHĀTUA ŌRĀKEI RESPONSE 

 Te Ākitai Waiohua position Ngāti Whatua Ōrākei 

position 

1 Te Ākitai Waiohua descend 

from the earliest Polynesian 

arrivals to Tāmaki and trace 

their ancestry back to several 

waka, particularly Tainui and 

Te Arawa.  Te Ākitai 

whakapapa back to all three 

kinship groups of Waiohua: 

Nga Oho, Nga Riki and Nga 

Iwi.80   

 

2 The eponymous ancestor of 

Waiohua is Huakaiwaka.  Most 

of Te Ākitai today descend 

from Kiwi Tāmaki’s Great-great 

grandson, Te Wirihana.81   

 

3 Huakaiwaka’s area of influence 

was vast, and centred at 

Maungakiekie and 

Maungawhau.  By at least 

1700, Waiohua held 

undisputed mana whenua from 

the Tāmaki river to Te Whau.82 

Ngāti Whātua Ōrākei 

acknowledges Waiohua 

associations with the isthmus, 

but Waiohua lost mana 

whenua following the 1740 

raupatu.83 

4 Te Taoū defeated Kiwi Tāmaki 

in battle in around 1740.  

However, the defeat of Kiwi 

Tāmaki did not extinguish 

Waiohua.  The result of the 

battle was an intermingling of 

tribal affiliations.  It was not a 

case of one group conquering 

and extinguishing the other.  

Waiohua’s mana whenua and 

political influence in Tāmaki 

was lost following the 

raupatu.  The remaining 

Waiohua were subsumed into 

two new hapu, Ngaoho and 

Te Uringutu, under the 

authority of Ngati Whatua.85 

                                            
80  1 D Wilson at [10]-[13] [203.01496] at [203.01498]; Mark Derby and Tanja 

Rother, ‘Te Ākitai Waiohua Customary Interests in Three Central Auckland Sites’, 
August 2020 at 7 [305.03257] at [305.03263] 

81  1 D Wilson at [27] [203.01496] at [203.01500], Mark Derby and Tanja 
Rother, ‘Te Ākitai Waiohua Customary Interests in Three Central Auckland Sites’, 
August 2020 at 7, 9 [305.03257] at [305.03263], [305.03265].  

82  1 D Wilson at  [17]-[22] [203.01496] at [203.01499] Mark Derby and Tanja 
Rother, ‘Te Ākitai Waiohua Customary Interests in Three Central Auckland Sites’, 
August 2020 at 10 [305.03257] at [305.03266] 

83  1 Kawharu at [76] [201.00190] at [201.00213] 1 Blair at [38] [201.00001] 
at [201.00012] 

85  1 Kawharu at [77] [201.00190] at [201.00223]; 1 O’Malley at [55] 
[201.00454] at [201.00474]; 1 Williams at [38] [201.00618] at 
[201.00628] 
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Te Taoū marriages to women 

of Waiohua were mana 

enhancing for both groups.84 

5 Waiohua retained mana 

whenua in Tāmaki after Te 

Taoū conquest.86 

Ngāti Whātua Ōrākei 

acknowledges Waiohua 

associations with the isthmus, 

but Waiohua lost mana 

whenua following the 1740 

raupatu.87 

6 In the late 1820s and early 

1830s, Waikato iwi assumed a 

military position which entitled 

them to be considered the 

dominant people in Auckland.  

Te Ākitai, Ngāi Tai ki Tāmaki, 

Te Kawerau a Maki, Nga Oho, 

Te Uringutu, Te Taoū, Te 

Waiohua and Ngāti Whātua 

were all returned to the 

isthmus under the mana of Te 

Wherowhero.88 

Ngati Whatua Orakei’s mana 

whenua remained during 

their strategic withdrawal of 

Tāmaki isthmus in the late 

1820s and early 1830s, as no 

other iwi had taken the land 

from them.89  Ngati Whatua 

Orakei returned to their lands 

with the protection of Te 

Wherowhero, but Te 

Wherowhero or his iwi did not 

become mana whenua over 

Tāmaki as a result.90 

7 Te Ākitai had a strong 

relationship with the kīngitanga 

during the 1840s and 50s and 

through the kīngitanga, kept 

their customary interests 

alive.91 

 

8 Te Ākitai have standing and 

mana in central Tāmaki 

because of their ancestral 

Whakapapa to the land 

bestows interests in the land, 

but not mana whenua.93 

                                            
84  1 D Wilson at [34] [203.01496] at [203.01501] Mark Derby and Tanja Rother, 

‘Te Ākitai Waiohua Customary Interests in Three Central Auckland Sites’, August 
2020 at 14 [305.03257] at [305.03270].   

86  Mark Derby and Tanja Rother, ‘Te Ākitai Waiohua Customary Interests in Three 
Central Auckland Sites’, August 2020 at 16 [305.03257] at [305.03272]. 

87  1 Kawharu at [76] [201.00190] at [201.00213] 1 Blair at [38] [201.00001] 
at [201.00012] 

88  Mark Derby and Tanja Rother, ‘Te Ākitai Waiohua Customary Interests in Three 
Central Auckland Sites’, August 2020 at 17 [305.03257] at [305.03273] 

89 1 Kawharu at [103]-[104] [201.00190] at [201.00224]; 1 O’Malley at [110]-
[116] [201.00454] at [201.00493]-[201.00495] 

90  2 Kruger at [39] [201.00364] at [201.00374] 

91  Mark Derby and Tanja Rother, ‘Te Ākitai Waiohua Customary Interests in Three 
Central Auckland Sites’, August 2020 at 55 [305.03257] at [305.03311] 

93  2 Kruger at [19]-[20] [201.00364] at [201.00370] 
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connections going back to Nga 

Oho, Nga Riki, Nga Iwi, 

Huakaiwaka and Kiwi Tāmaki.  

Te Ākitai identity is tied to Kiwi 

Tāmaki and the whenua to 

which he belonged.92 

9 The Māori framework for 

thinking emphasises 

relationships to the land and 

people and is more inclusive 

than exclusive.94 

Exclusivity exists in tikanga 

and does so in relation to 

whenua.  In particular, mana 

whenua connotes authority 

over the land and you cannot 

have shared mana whenua 

over the heartland.95  

10 The landscape in Tāmaki is 

much more complicated than 

one group having exclusive or 

primary ahi kā and mana 

whenua over a large area of 

central Auckland.96 

Ngati Whatua Orakei’s 

heartland is the 2006 RFR 

Area and you you cannot 

have shared mana whenua 

over the heartland.97   

Auckland is also no more 

complex than other highly 

occupied areas of Aotearoa.98 

11 In terms of the three 

properties offered to Te Ākitai 

as commercial redress, and 

which are within the 2006 RFR 

Area:99  

 The Crown has ensured 

that Te Ākitai followed 

a painstaking and 

pedantic overlapping 

Ngati Whatua Orakei consider 

that the Crown’s use of the 

overlapping claims policy in 

regards to Te Ākitai Waiohua 

is an example of issues with 

the policy: 

 The Crown fails to 

acknowledge tikanga, 

because it prioritises 

                                            
92  1 D Wilson at [29] [203.01496] at [203.01500]. 

94  1 D Wilson at [53] [203.01496] at [203.01505] 

95  2 Kawharu at [4], [12]-[13], [15] [201.00289] at [201.00292], 
[201.00294]-[291.00295]. 2 Kruger at [17]-[18], [25] [201.00364] at 
[201.00369], [201.00371]. 2 Meredith at [6]-[9], “mana huihui” at [17]-[25], 
universal tikanga at [41]-[42] [201.00435] at [201.00438]-[201.00440], 
[201.00442]-[201.00446], [201.00450]. 2 Tawhiao at [16]-[18] 
[201.00607] at [201.00612]. 

96  1 D Wilson at [68] [203.01496] at [203.01507]. 

97  2 Kawharu at [4], [12]-[13], [15] [201.00289] at [201.00292], 
[201.00294]-[291.00295]. 2 Kruger at [17]-[18], [25] [201.00364] at 
[201.00369], [201.00371]. 2 Meredith at [6]-[9], “mana huihui” at [17]-[25], 
universal tikanga at [41]-[42] [201.00435] at [201.00438]-[201.00440], 
[201.00442]-[201.00446], [201.00450]. 2 Tawhiao at [16]-[18] 
[201.00607] at [201.00612]. 

98  1 Kruger at [202] [201.00310] at [201.00360] 

99  1 K Wilson at [101], [104] [203.01508] at [203.01527] 
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claims process to 

ensure the settlement 

was robust;  

 Te Ākitai has historical 

and whakapapa 

connections in the 

properties.  Te Ākitai 

were careful about 

where they selected 

redress. 

lesser tikanga rights 

over mana whenua.100 

 The Crown pressures 

iwi to resolve issues 

within a specific 

timeframe, leaving 

little time for iwi to 

consult.101 

12 It is not appropriate for the 

Crown or the Court to make 

general determinations of ahi 

kā and mana whenua.102 

The Court can make tikanga 

determinations, however the 

preferred option is to resolve 

matters through a tikanga 

based process. 

 

                                            
100  1 Blair at [109], [149], [364] [201.00001] at [201.00033],[201.00048], 

[201.00095]; 1 Kruger at [193] [201.00310] at [201.00358] 

101  1 Blair at [274], [281] [201.00001] at [201.00078]-[201.00079]; 1 Kruger 
at [200] [201.00310] at [201.00359] 

102  1 K Wilson at [105] [203.01508] at [203.01528] 



  77 

 

100139230/8505898.1 

G THE CROWN’S ANALYSIS OF MARUTŪĀHU INTERESTS IN THE 

2006 RFR AREA 

Date Document / description Reference 

Undated  “Hauraki iwi interests in Mechanics 

Bay/Newmarket” 

No discussion of mana whenua or ahi ka 

although notes that: 

 In 1841 Chief Protector George 

Clarke proposed that a reserve be 

set aside at St George's Bay 

(Mataharehare) for Hauraki iwi 

who were visiting Auckland and 

squatting on settlers' lands; 

 Once the decision was finalised in 

1842 the reserve was described as 

an endowment reserve to fund the 

Native Hostelry in Mechanic's Bay, 

which would be for the benefit of 

all Maori and other poor persons 

visiting Auckland; 

 At the second Orakei hearing in 

1868, Ngāti Pāoa witnesses stated 

that this reserve was promised as 

payment for the land at Mauinaina 

and Mokoia. 

[340.26659] 

22 August 

2011 

An OTS draft discussion for cultural 

redress sites, 22 August 2011: 

Discusses Kaipara, Mahurangi, and 

Blacketts Point: 

 In explaining why cultural redress 

for Marutūāhu in Kaipara is 

inappropriate: “It is not policy to 

grant cultural redress in areas 

where a group does not have 

long-standing customary 

interests.  A well-recognised 

principle of Māori land tenure is 

that fighting along does not 

convey interests in land – 

occupation and resource-use need 

to follow from victories in battle 

for meaningful rights to be 

conveyed”. [332.21655] 

 Notes Ngāti Whātua protested 

over the wrongful inclusion of 

Taurarua in a land sale; “a quite 

unusual record for Ngāti Whātua, 

who were on the whole highly 
supportive of government, and we 

[332.21655]  
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Date Document / description Reference 

can only assume that the land was 

of high significance to them”. 

[332.21661] 

 “there appears to be no evidence 

of a particular Marutūāhu 

customary association with these 

lands that I am aware of, such as 

a significant pa or kainga site. 

(Any further evidence is of course 

welcome)”. [332.21661] 

 Notes the Belgrave/Young report 

focuses on the hostel / reserve 

association.  [332.21661] 

 Notes confusion in the historical 

evidence regarding claim St 

George’s Bay was offered to Ngāti 

Pāoa as “payment”. [332.21663] 

19 

September 

2011 

Minutes of meeting between Crown and 

Marutūāhu and their historians. 

Rodney Renata, a Marutūāhu 

representative, told the Crown Ngāti 

Whātua sold Marutūāhu lands at Tāmaki 

and the Crown had been protecting them 

ever since – Marutūāhu had a practice pf 

putting peoples on lands over which they 

had control, these people being termed 

“rahi” [332.21680]. Hau Rawiri 

“stressed the integrity of the korero” on 

Marutūāhu having always had ahi ka in 

Tāmaki [332.21681].  

In response to a question about 

Marutūāhu interests in Mechanics Bay, 

and what distinguished them from other 

iwi using the site as a landing place to 

trade in Auckland, the minutes record 

Tipa Compain (TC) saying: 

“TC referred to the importance of 

Hori Ngakapa and the Ngati Paoa 

"invasion" of Auckland in 1851 

following the slight paid to a Ngati 

Paoa chief on account of a theft. 

The waka taua landed at that site. 

TC also clarified that the "Tāmaki" 

referred to the NLC minutes would 

have been the Fairburn Purchase.” 

[332.21685] 

Rodney Renata advised Marutūāhu were 

at Blacketts Point first, then other tribes 
came.  

[332.21678]  
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(see also correspondence subsequent 

[333.21703], [333.21724]) 

5 August 

2012  

“Hauraki iwi/hapu interests in Mahurangi, 

inner Gulf islands, Great Barrier Island, 

Kohimarama etc, Tāmaki (Fairburn 

Purchase), East Wairoa confiscation and 

western Firth coast” – Paul Monin report 

dated 5 August 2012 commissioned by 

the Crown. 

 Hauraki returned to their rohe from 

captivity in Bay of Islands and 

shelter in Waikato “in the early 

1830s”. [305.03177] 

 Notes Ngāti Maru continued to assert 

their claims at Waiheke Island for 

almost a decade after Ngāti Pāoa 

sold it, requiring payouts from the 

government. [305.03186] 

 “I am not in a position to offer 

robust comment on interests in 

Aotea, my research over the past 

two decades having focused on the 

inner Gulf islands and the 

Coromandel peninsula” 

[305.03187] Similarly 

acknowledges at fn 33 his principal 

source for the Kohimarama section 

is the Belgrave report commissioned 

by Marutūāhu in 2006. 

[305.03190] 

 Notes George Clarke promised Ngāti 

Pāoa a landing reserve at St 

George’s Bay as an inducement for 

them to sell the Kohimarama block.  

Shortly after the sale, Ngāti Pāoa 

squatted on unoccupied St George’s 

Bay land.  As such, it “became a 

special place to Ngāti Pāoa and other 

Hauraki iwi” and was the location 

Hauraki welcomed Te Rauparaha in 

1847 and protested against the 

Crown in 1851. [305.03190] 

 Some Ngāti Pāoa transactions from 

Ōrākei Reserve to Tāmaki River, at 

Otahuhu, and Papakura. 

[305.03191] 

[305.03177]  

19 

October 
2012 

Memorandum from Mike Dreaver to 

Marutūāhu – M 28 

[333.21849] 
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Memorandum sets out preliminary views 

on redress sites.  Notes overlapping 

interests with Ngāti Whātua Ōrākei at 

Mechanics Bay Reserve, Blackett’s Point 

Hostel Reserve, and Narrow Neck.  

In respect of Blackett’s Point site, the 

preliminary Crown view is that “exclusive 

redress not appropriate given nature of 

Marutūāhu interests and other 

overlapping interests” although notes the 

vesting of an alternative site in the 

vicinity may be an option (at [12]). 

1 

November 

2012 

Internal OTS memorandum from Leigh 

McPhail, senior analyst – “Marutūāhu iwi 

interests in Blacketts Point, Auckland”.  

This memorandum exclusively cites 

material prepared by Marutūāhu, in 

particular the Belgrave/Young report.  It 

focusses on the offer of a reserve, rather 

than pre-1840 customary usage. It also 

describes the evidence of Marutūāhu 

being gifted St Georges Bay as part 

payment for the Kohimarama block as 

“thin and open to interpretation, and thus 

something of an open question”. (see 

[17]) 

[333.21858] 

 

2013 An OTS-commissioned report from David 

Armstrong assessing customary interests 

at Kohimarama (“and the separate but 

possibly linked sites at Blacketts Point 

and Mechanics Bay”).  

The report: 

 Records Taurarua (Judge’s Bay) 

was a Waiohua pa taken by Te 

Taoū during the raupatu; 

 Finds that despite claims by Ngāti 

Pāoa it had defeated Waiohua, 

“The defeats inflicted by Ngāti 

Pāoa were matters of utu related 

to earlier actions by Wai o Hua, 

and were not followed up by any 

occupation of the Tāmaki, 

Takapuna, and Mahurangi lands 

on which Wai o Hua were 

defeated.” (at [340.26649]).  Mr 

Macky considered this was a 

conclusion an external historian 

might be expected to make – 
Macky NOE 1466/17-25; 

[325.16058]; 

[340.26648] 
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 Notes the difference in views at 

the Ōrākei hearing about the 

nature of Ngāti Whātua’s return to 

Ōrākei (from [340.06652]); 

 Focusses its Blackett’s Point 

description on the Crown’s 

promises to “Thames Natives” to 

establish a reserve and its link to 

the Kohimarama sale (see from 

[340.26654]); 

 Includes only one reference to a 

specific tribal claim to the 

Mechanics Bay site – indicating a 

Ngāti Whātua interest 

([340.26656]). 

The report concludes Ngāti Pāoa and 

Ngāti Whātua have the best claim to 

interests in the isthmus – considering, 

inter alia, that although Pāoa has 

interests near the Tāmaki River and 

westward to Kohimarama, that Ngāti 

Whātua consulted Ngāti Pāoa about their 

own return to the isthmus. It notes Ngāti 

Whātua interests are expressed most 

strongly at Ōrākei and to the west. On 

the specific sites, it concludes: 

[340.26658] 

“The Blacketts Point site is on land 

transacted with the Crown by Ngāti 

Whātua in 1840, as is the Mechanics 

Bay site. The Ngāti Pāoa claim for a 

reserve at Blacketts Point is the only 

historical claim known to have been 

made to that land. In contrast, the 

only known historical claim made to 

the Mechanics Bay site is by Ngāti 

Whātua.” 

Mr Macky said that “this report is unusual 

in that it was commissioned on a short 

timeframe and the report, I think the 

purpose of the report was to have a pair 

of eyes that was external to OTS run over 

the information that OTS had to see what 

conclusions that external historian drew 

about it.” (Macky NOE 1467/30-34) 

Mr Dreaver could not remember any more 

substantial external report than this one 

(Dreaver NOE 1609/22-28) but 

considered it was just one of the “many 

layers of information”, in conjunction with 
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meetings and discussions with the iwi 

(Dreaver NOE 1610/10-15) 

27 

November 

2013 

An email sent from Mr Majurey to Mr 

Dreaver, setting out Marutūāhu’s 

interests at Blackett’s Point pre-1840. Mr 

Majurey claims that: 

 Taurarua at Judges Bay was a 

Marutūāhu pa “recorded in the 

literature and oral traditions”; 

 White’s Ancient History of the 

Māori records Marutūāhu 

traditions in Tāmaki; 

 Marutūāhu witnesses at the Ōrākei 

hearing refer to Marutūāhu 

cultivations at Judges Bay; 

 Lady Martin’s Our Maoris refers to 

Waiheke people building a hospital 

at Judges Bay in the early 1840s.  

Mr Dreaver forwards the email to other 

OTS staff 27 November 2013, suggesting 

the email might become an appendix to a 

report.  

See Dreaver NOE 1610/16-34 to 

1612/1-2. 

[333.21980] 

27 

November 

2013 

Briefing paper to Minister – Marutūāhu 

Iwi: Gladstone Park 

Paper addresses three different options 

for providing redress to Marutūāhu over 

reserve land at Gladstone Park, ultimately 

recommending vesting the underlying 

land as cultural redress, subject to its 

reserve status.  

At [3]: “Gladstone Park, known by the 

Marutūāhu iwi as Blackett's Point, holds 

cultural significance to the Marutūāhu iwi 

as an area they formally stayed in when 

travelling and as the site of a reserve 

they consider was promised specifically to 

them in 1841 but not provided. 

Marutūāhu have also provided 

information that they held the nearby 

Taurarua Pa at Judges Bay.” 

This paper does not produce an 

immediate resolution, as the Minister 

indicates he wants to discuss further – 

Dreaver NOE/1612-27-34. 

[333.21982] 
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31 March 

2014 

Internal email from Jacob Pollock to Leigh 

McPhail and Sam Ritchie. Mr Pollock 

explains that his understanding of the 

Marutūāhu interests in Waipapa 

(Mechanics Bay) is that they are based on 

the reserve/hostel interest, as well as the 

site of “the Marutūāhu taua when they 

sought utu for the arrest of Te Hoera in 

1851”. He goes on: 

“Waipapa is not, to my knowledge, 

ancestral land of any Marutūāhu 

group. 

That said, it's not called Tāmaki of 

the 100 lovers for no reason so 

perhaps they have exclusive 

manawhenua there that Belgrave 

and Young didn't get around to 

addressing in their 576 page report 

on Marutūāhu customary interests in 

the region. We should be open to 

evidence to the contrary.” 

Mr Macky accepted this conclusion was a 

“within bounds” one for OTS historians to 

reach, noting “if the historians will be 

reviewing the historical evidence of 

associations with sites proposed as 

redress, if this was to be written up as a 

formal memo then you would expect a 

more detailed discussion but in some 

ways I suppose it illustrates the point that 

we are actually looking for real evidence 

that customary interests were being 

exercised and Dr Pollock doesn’t appear 

to have, believe that he’d seen that 

evidence.” He agreed Dr Pollock’s final 

sentences were intended to be ironic 

(Macky NOE 1468/21-33). See too 

Dreaver NOE 1614/1-21. 

[333.22019] 

13 June 

2014 

Briefing paper to Minister – Marutūāhu 

Iwi: Gladstone Park 

Seeks Ministerial approval for cultural 

redress at Gladstone Park. 

At [3]: “Gladstone Park holds cultural 

significance to Marutūāhu iwi as an area 

they formally stayed in when travelling 

and as the site of reserve they consider 

was promised specifically to them in 1841 

but not provided. Marutūāhu iwi have also 

provided information that they held land 
nearby at Taurarua Pa at Judges Bay”. 

[333.22027] 
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At [13]: “There are limited options for 

redress in this part of Auckland and there 

is no appropriate alternative to this site 

for Marutūāhu iwi.  We consider this 

proposal will be satisfactory to all parties.  

Transfer of further land as cultural 

redress rather than commercial redress is 

appropriate because the iwi have an 

underlying cultural association with the 

site, existing exclusive redress offered at 

the site has not been contested by other 

iwi…” 

In a “consultation” section at [21]-[22], 

there is discussion of consultation with 

Auckland Council, but no discussion of 

overlapping claims consultation.  

Ngāti Whātua Ōrākei are not discussed in 

the paper. 

25 

February 

2015 

Ministerial briefing: Marutūāhu Collective: 

Historical interests of Marutūāhu iwi and 

Gladstone Park redress additional advice 

(attaching historical memorandum) 

Notes (at [7]) that the Minister has asked 

for further information about the nature 

and extent of Marutūāhu’s interests in 

light of, inter alia, Ngāti Whātua 

objections.  

At [10] notes Tāmaki was a contested 

area, that Marutūāhu interests were 

recognised in land sales in “much of 

Tāmaki”, and describes the 1842 Crown 

promise of a Marutūāhu reserve at 

Gladstone Park “to be granted out of land 

that had been purchased from Ngāti 

Whātua”.  Also notes oral traditions which 

“describe Blackett's Point as part of the 

maritime system that connected the 

Tāmaki isthmus to Motuihe and Waiheke”. 

At [21] notes alternative sites were not 

viable due to the lack of direct historical 

significance to Marutūāhu, and the 

likelihood of opposition from Ngāti 

Whātua Ōrākei. 

At [52]-[56] discusses overlapping claims 

with Ngāti Whātua Ōrākei, focussing on 

consultation opportunities rather than the 

basis for their claims. 

[333.22269]  

 

 

 

 

 

 

 

 

 

 

 

 

(historical 

analysis at 

[333.22281]) 
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The briefing attaches an internal OTS 

report on Marutūāhu interests prepared 

by an historian: 

 The report notes “I have not had 

time to carry out in-depth research 

the interests of Ngāti Whātua or 

other Tāmaki iwi” [sic] while carrying 

out Marutūāhu historical work, and at 

para [4] cites “the brief time I have 

been given to draft this memo” as a 

reason that the report writer has not 

had the opportunity to consult with 

experts on customary interests in the 

region. Mr Macky said these short 

timeframes happen “frequently” and 

that he believed this report was 

generated in response to a request 

from the Minister for information 

within a prescribed timeframe 

(Macky NOE 1469/11-16) 

 At [5] notes reliance on the Belgrave 

Tipaka Moana report, as well as a 

McBurney Ngāi Tai ki Tāmaki report, 

and customary interest memoranda 

by independent historian David 

Armstrong. 

 It acknowledges Pāoa interests along 

the Tāmaki River at [11], but also 

notes Stone’s finding Ngāti Pāoa 

were offered the land around 

Panmure as a tuku whenua by Ngāti 

Whātua.  

 At [13]: “As a consequence of the 

discontinuous occupation of Tāmaki 

and the close relationships between 

the various iwi, interests in land are 

in many cases disputed. In a number 

of cases iwi claim interests in 

particular areas due to the interests 

of a rangatira who is also associated 

with another iwi. These arguments 

turn on questions of whakapapa, 

and as such fall outside my area 

of expertise.” (emphasis added) 

 At [16]-[18], the report notes the 

Kohimarama and Dalziell Purchases, 

and notes the Dalziell Purchase was 

transacted “with Ngāti Pāoa and a 

hapu of Ngāti Whātua”. 

 At [21], it makes the only comment 
about customary interests at 
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Blackett’s Point: “Marutūāhu 

negotiators have informed us during 

negotiations that oral traditions 

describe Blackett's Point as part of 

the maritime system that connected 

the Tāmaki isthmus to Motuihe and 

Waiheke.” It otherwise focuses on 

the reserve/hostel association.  

When asked about the lack of 

analysis in relation to customary 

interests, Mr Macky said “my 

understanding is that the major 

rationale behind considering that 

there were sufficient interests was 

connected to the reserve at Blacketts 

Point” (Macky NOE 1471/7-12) 

 At [30] notes Ngāti Pāoa tupuna 

were exhumed at Devonport naval 

base in 1942, and Marutūāhu 

negotiators identified a kainga at 

Narrowneck.  Considers he has 

insufficient evidence and expertise to 

reconcile these views with 

McBurney’s argument that Pāoa 

interests on the North Shore stem 

from Ngāi Tai ancestry.   

1 Macky at [52] explains this 

memorandum “reflected the development 

of OTS’s research” outlined in his 

affidavit, and appears to be the final 

historical analysis produced prior to the 

decision to offer Gladstone Park as 

cultural redress. Under cross-

examination, Mr Macky considered there 

was no “one document” pulling together a 

summary of all information (Macky NOE 

1469/23-34 to 1470/1-6), but 

nonetheless acknowledged he was not 

aware of significant research into this site 

after this memo (Macky NOE 1470/32-

34) 

3 March 

2015103 

Meeting between Crown and Ngāti 

Whātua Ōrākei:  

Attendees included the Minister, Mike 

Dreaver, John Clarke, Ngarimu Blair, 

Margaret Kawharu, Rangimarie Hunia, 

Nick Wells.  Ōrākei representatives 

conveyed they considered Ngāti Pāoa had 

[334.22483] 

                                            
103  The minutes of the meeting are dated 3 March 2016; it appears this is an error. 

See 1 Dreaver at fn 85 [202.00758] at [202.00794]. 
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stronger interests in Tāmaki than the rest 

of Marutūāhu, that Marutūāhu waka 

remained on the Tāmaki River, with 

Mechanics Bay only of relevance for 

Marutūāhu arriving at city. Mr Blair says 

“the Crown should not transfer the land 

that we gifted the Crown to other iwi”.    

Minister concludes that “your questions 

are all legitimate. At some stage, 

historians should get together”.  

15 March 

2015 

Email from Mike Dreaver to Minister 

Finlayson, containing a response following 

a “meeting with Ōrākei a couple of weeks 

ago”. 

At [3], notes “over the last several years, 

various OTS historians and advisors – 

along with me as CCN- have carefully 

reviewed Marutūāhu cultural associations 

for any proposed redress of a cultural 

nature, and have weighed these up 

against the interests of other iwi.  Advice 

to Ministers over these several years has 

been carefully considered and reviewed. 

Nothing Ōrākei told us two weeks ago 

would suggest officials’ advice to date has 

been incorrect or flawed.”  

Mr Dreaver in cross-examination agreed 

that this was advice to the Minister that 

there was something in the nature of a 

principled historical basis for what 

Marutūāhu was claiming – Dreaver NOE 

1617/20-27. 

[333.21895] 

4 March 

2016 

Letter from OTS to Ngāti Whātua Ōrākei 

advising that Marutūāhu settlement 

negotiations were recommencing and 

seeking information on Ngāti Whātua 

Ōrākei’s interests, and how they might be 

affected by Marutūāhu redress. 

[334.22486] 

11 March 

2016 

Minutes of meeting between Marutūāhu 

and the Crown.  

Marutūāhu representatives spoke to 

historical associations with the Tāmaki 

Makaurau. Advised that since “pitched 

battles” fought throughout region, “the 

people of the Marutūāhu Iwi have been at 

Tāmaki Makaurau” (at [10]). They were 

critical of both the Native Land Court 

judgment and “1840 Rule”, advising (at 
[14]) that “Marutūāhu Iwi returned to 

[334.22491] 
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Tāmaki Makaurau five years before Ngāti 

Whātua Ōrākei.” 

The Crown advised “Ngāti Whātua Ōrākei 

have no exclusive right within the “RFR 

Area” and for the avoidance of doubt the 

Crown does recognise the interests of the 

Marutūāhu Iwi within the Tāmaki 

Makaurau region, including central 

Auckland” (at [3]) and that “they had a 

good understanding of the interests in 

Tāmaki Makaurau” (at [21]).  It appears 

these statements were made prior to 

consultation with Ngāti Whātua Ōrākei 

being completed and preliminary 

decisions on overlapping claims being 

made. 

22 March 

2016 

Letter from Ngāti Whātua Ōrākei to OTS 

advising it was premature to progress 

Marutūāhu negotiations / overlapping 

claims issues while this proceeding was 

afoot. 

[334.22496] 

21 April 

2016 

Ministerial briefing: Marutūāhu Collective: 

Preliminary decision on overlapping 

claims in relation to Ngāti Whātua Ōrākei  

At [11] notes Tāmaki was a contested 

area, that Marutūāhu interests were 

recognised in land sales in “much of 

Tāmaki”, and describes the 1842 Crown 

promise of a Marutūāhu reserve at 

Gladstone Park “to be granted out of land 

that had been purchased from Ngāti 

Whātua”.  Also notes oral traditions which 

“describe Blackett's Point as part of the 

maritime system that connected the 

Tāmaki isthmus to Motuihe and Waiheke”.  

This is a nearly identical historical 

summary to that provided in the 25 

February 2015 briefing above.  

Sets out at [38]-[43] Ngāti Whātua 

Ōrākei’s objections to redress within the 

2006 RFR Area.  The response to these 

objections is: 

 Officials do not consider Ngāti 

Whātua Ōrākei’s objections 

justified because the Crown 

considers other iwi have interests 

in central Tāmaki Makaurau, and 

does not need to determine Ngāti 

Whātua Ōrākei’s mana whenua to 
maintain this position (at [45]); 

[334.22521] 
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 the 2006 RFR Area is not 

recognised by the Crown, and was 

rescinded following the Tāmaki 

Settlement Process Report (at 

[46]); 

 officials have not used the "layers 

of interest" concept in offering 

redress in central Tāmaki 

Makaurau and Ngati Whatua 

Orakei has been advised of this. 

The Crown has offered cultural 

redress to Marutūāhu based on an 

assessment of historical and 

cultural interests, and commercial 

redress on opportunities the 

Crown is able to provide within 

the area Marutūāhu has interests. 

(at [48]); and 

 the commercial value of the land 

in central Tāmaki Makaurau 

means it cannot be offered only to 

one iwi (at [49]). 

The briefing considers the offer to 

Marutūāhu does not diminish Ngāti 

Whātua Ōrākei’s mana because it is 

provided on the basis of interests, rather 

than mana whenua (at [58]). It 

recommends confirming the offer of 

redress as a preliminary decision.  

22 April 

2016 

Letter from Minister Finlayson to Ngāti 

Whātua Ōrākei. 

The letter advises the Minister has made 

a preliminary decision in respect of 

Marutūāhu redress.  The letter notes the 

Crown has not recognised an exclusive 

area of interest for Ngāti Whātua Ōrākei 

in the 2004 RFR Area, that the Tāmaki 

Collective arrangements contemplate that 

individual iwi settlements will be 

progressed, and advised the offer to 

Marutūāhu was not guided by the “layers 

of interest” concept.  The Minister invited 

Ngāti Whātua Ōrākei to provide “any 

information the Crown has not considered 

within the next two weeks.” 

[334.22539] 

12 May 

2016 

Ministerial briefing: Marutūāhu Collective: 

Final decision on overlapping claims in 

relation to Ngāti Whātua Ōrākei 

This briefing largely repeats the analysis 

of Ngāti Whātua Ōrākei’s position 

[334.22542] 



  90 

 

100139230/8505898.1 

Date Document / description Reference 

contained in the 21 April 2016 preliminary 

decision briefing paper, namely that: 

 the Crown considers other iwi 

have interests in central Tāmaki 

Makaurau, and do not consider 

the 2006 RFR Area generates “a 

substantive fetter on your 

decisions about redress to other 

groups” – noting the 2006 RFR 

Area was not a part of the deed of 

settlement with Ngāti Whātua 

Ōrākei (at [8]); 

 the “layers of interest” approach 

from the Tāmaki Settlement 

Process Report was not used in 

relation to Marutūāhu redress (at 

[8]); 

 the redress does not assess or 

determine mana whenua (at 

[13]). 

At [17], the briefing notes that “no 

further information has been received 

from the Marutūāhu Collective or Ngāti 

Whātua Ōrākei following your preliminary 

decision. Our advice therefore remains 

unchanged and accordingly this briefing 

recommends you confirm the offer of 

redress.” 

31 

January 

2017 

Internal OTS memorandum from Sam 

Ritchie, historian, “Ngāti Maru historical 

customary interests in Saint Johns, 

Tāmaki” 

At [3] the author notes the “limited time” 

for drafting the memo means it is a 

summary of available secondary evidence 

he has been able to locate in that time. 

The author further notes he is not an 

expert in iwi customary interests.  

The report: 

 notes a ‘Marutūāhu-Pāoa 

confederacy’ invaded Tāmaki in the 

seventeenth century and is often 

referred to as just Ngāti Pāoa (at 

[7]);  

 describes the killing of Kahuratao 

(grandson of Marutūāhu), his son 

Kiwi, and Marutūāhu taniwha Ureia, 

leading to a taua into Tāmaki, as a 

[334.22694] 



  91 

 

100139230/8505898.1 

Date Document / description Reference 

significant tradition connecting 

Marutūāhu to Tāmaki (at [8]); 

 notes the extent to which Ngāti Maru 

and other Marutūāhu occupied the 

Tāmaki isthmus following the taua is 

unclear (at [11]); 

 refers to the Kohimarama purchase 

(at [13]). 

The report makes no mention of Ngāti 

Whātua.  

 



  92 

 

100139230/8505898.1 

H THE CROWN’S ANALYSIS OF TE ĀKITAI WAIOHUA INTERESTS 

IN THE 2006 RFR AREA 

Date Document / description Reference 

19 

December 

2013 

OTS Briefing to the Minister on the 

potential scope of Te Ākitai Waiohua 

settlement package  

The Report sets out a proposal regarding 

Te Ākitai’s settlement packages and notes 

a number of properties that are available 

and which Te Ākitai has expressed an 

interest in. 

The Report notes that the interests of Te 

Ākitai are centred in the Māngere and 

wider South Auckland area.  They also 

have customary associations across a 

broader area of greater Auckland as 

depicted in a map in Appendix 1: at [2] 

[333.21994] and Appendix 1 

[333.22001] 

There is no other analysis of Te Ākitai’s 

interests in the paper. 

[333.21993] 

7 October 

2016 

Ngāti Whātua Ōrākei (Chapman Tripp) 

write to OTS seeking urgent confirmation 

as to whether the offer to Te Ākitai 

includes any land within the 2006 RFR 

Area. 

[334.22615] 

12 

October 

2016 

OTS email Ngāti Whātua Ōrākei confirming 

receipt of letter and saying they intend to 

respond by end of October 2016. 

[334.22617] 

30 

November 

2016 

Letter from OTS to Ngāti Whātua Ōrākei 

confirming that:  

 Te Ākitai had accepted the Crown’s 

offer;  

 the AIP was due to be signed in 

December 2016; 

 none of the properties proposed as 

cultural redress were in Ngāti 

Whātua’s area of interest, but it 

had been offered three properties 

in the RFR Area; 

 Te Ākitai had been offered a 

statutory acknowledgment 

regarding Hamlins Hill; and 

 the summary of proposed redress.  

[334.22648] 
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12 June 

2017 

Internal OTS memorandum from Nigel 

Robson, historian: “Te Ākitai Waiohua 

customary interests in Hamlins Hill” 

[NB: Hamlins Hill is located near Mt 

Wellington/Penrose, and is partially within 

the 2006 RFR] 

Hamlins Hill is at the boundary of the 

Otahuhu block (at [10]) Kohimarama block 

(at [19]) and Fairburn purchase at [26]) 

At [5]: “I am not an expert in customary 

interests, and the information in this 

memorandum is an overview of some of 

the available evidence only.” 

[334.22769] At [6]: “One of the best 

sources of evidence for customary 

interests in specific areas is the minutes of 

the Native Land Court. Witnesses in the 

Native Land Court commonly outlined the 

tribal history of the land in question, 

including whanau, hapu and/or iwi links to 

specific sites.” [334.22769] 

At [14] suggests Ngāti Whātua received 

some payment for the Otahuhu Block: “On 

20 March 1839 a second payment was 

made to Tangaroa, Te Wau, Tuhaere, and 

Matua with one blanket given in payment 

to Te Karore. Michael Belgrave claims that 

Matua was Ngāti Whātua though the iwi 

was not mentioned in the deed.” 

[334.22771] 

At [31] notes Kawau’s son Tāmaki 

received payment for Ngāti Whātua 

interests in the Tāmaki Block (Fairburn 

purchase) and notes at [38] Ngāti 

Whātua’s customary interests (alongside 

many others) in the Tāmaki Block. 

[334.22773] 

Concludes at [39]: “There is evidence of 

Ngāti Pāoa having customary interests in 

the eastern portion of the Hamlins Hill 

block. There is also evidence of Waiohua 

groups having customary interests in the 

area north of the Otahuhu portage, which 

includes Hamlins Hill.” [334.22775] 

[334.22769] 

14 

December 

2018 

A memorandum summarising Te Ākitai 

Waiohua customary interests in Tāmaki 

from Jessie Annett-Wood, a senior 

historian. 

[335.23280]  
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The memorandum includes a caveat at [4] 

that the author is not an expert on 

customary interests, and any “detailed 

analysis of the customary interest claimed 

by the various groups, or the relative 

strengths of interests of different groups, 

would require investigation by an expert in 

customary interests”.  Ms Anderson said 

she would “expect there to be more than 

this memo” but indicated Mr Macky was 

better placed to speak to this document 

(Anderson NOE 921/21-34).  Mr Macky 

considered this “is a strong disclaimer, but 

it is standard in customary interest 

memos” (Macky NOE 1471/27-30) but 

nonetheless considered it would provide 

detail about indicators of customary 

interests which “do reflect something of an 

understanding of issues that are important 

in tikanga” (Macky NOE 1472/3-12).  

Ms Campbell similarly noted the disclaimer 

is standard (Campbell NOE 1735/20-

25). She advised that “that work has 

sometimes been obtained before when it 

was considered necessary” (Campbell 

NOE 1736/1-3) 

The report otherwise notes:  

 That the conflict between Te Taoū 

and Waiohua occurred, but 

suggests “over time, Te Waiohua 

returned to the area and 

intermarried with Te Taoū” (at 

[12]).  [335.23281]  

 Te Ākitai did not sell land on the 

isthmus (at [22]). [335.23283] 

 Observes historiography cautioning 

against reliance on the Ōrākei 

judgment (at [31]-[33]). 

[335.23284] 

 Notes that other iwi have 

challenged the assumption that 

Ngāti Whātua Ōrākei are the only 

iwi of Tāmaki, by reference to the 

2007 Tāmaki Settlement Process 

Report (at [32]). [335.23284] 

 Concludes although there does not 

appear to be definitive evidence of 

Te Ākitai exercising customary 

interests near the proposed redress 

site since 1840, it has “significant” 
pre-1840 connections through 
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Waiohua ancestors (at [34]-[35]). 

[335.23284] 

The report does not engage in an 

assessment of the impact of raupatu on Te 

Ākitai interests.  Nor does it note the 

sources that conclude that the conflict 

resulted in a shift in power from Waiōhua 

to Te Taoū. 

7 

November 

2019 

Te Arawhiti/OTS Report to Minister of 

Treaty of Waitangi Negotiations regarding 

overlapping interests decisions with 

respect to Te Ākitai Waiohua 

 The Report notes that Te Ākitai 

have “significant pre-1840 

historical connections” to the area 

the relevant redress sites lie 

through their shared Te Waiohua 

ancestry with Ngāti Whātua, 

however, OTS also note the 

absence of any definite evidence of 

Te Ākitai exercising customary 

interests near the proposed redress 

sites since 1840: at [53] 

[335.23363]. 

 OTS acknowledges that there is no 

evidence of Te Ākitai involvement 

with any land sales on the Tāmaki 

isthmus: at [55] and [57] 

[335.23363]; 

 OTS note that some of Te Waiohua 

married into Te Taoū leading to 

shared whakapapa, but that Te 

Ākitai otherwise maintained a 

distinct identity in South Auckland: 

at [55] [335.23363]. 

 OTS consider that Ngāti whatua 

Ōrākei have not identified interests 

relating to the properties that 

would make it unreasonable or 

inappropriate to provide the 

redress to Te Ākitai in light of all 

the other relevant factors (at 

[60]).  Ms Campbell under cross-

examination considered a site-

specific interest such as an urupa, 

as opposed to a more general 

assertion of mana whenua, may 

have given OTS cause to pause 

(Campbell NOE 1739/17-34 to 

1740/1-15) 

[335.23352] 
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 OTS note Te Ākitai have 

connections to the proposed 

redress but also that they are only 

sufficient to make a commercial 

offer: at [61(a)] [335.23365]. 

 The report provides maps setting 

out: 

o a very wide area of interest 

for Te Ākitai Waiohua, at 

Appendix One 

[335.23372] 

o the NWO 2006 RFR area in 

relation to the proposed 

redress to Te Ākitai at 

Appendix Three 

[335.23374]. 

Ms Campbell advised under cross-

examination that: “The purpose of this 

paper other than to close overlapping 

claims engagement with some groups was 

to update the Minister on the views of 

groups who opposed or contested the 

redress, the nature of that engagement if 

any and 15 whether in light of the 

information that officials had, whether the 

redress remained appropriate or not” 

(Campbell NOE 1737/12-17) 

11 

December 

2020 

Te Arawhiti Briefing to the Minister on final 

decisions to address overlapping interests 

Paper recommends that the Minister 

confirm his preliminary decision to 

maintain redress contested by Ngāti 

Whātua Ōrākei.  It notes that another 

option would be to wait until the High 

Court proceeding has concluded, but that 

is not the preferred option. 

The briefing concludes that “the proposed 

redress is commensurate with Te Ākitai’s 

interests and associations (as detailed in 

the preliminary decision reports)”: at 

[12](b) [341.27400] 

The briefing also notes that:  

 “The overlapping interests process 

has been extensive and in our view 

the Crown has done all it 

reasonably could to encourage, 

facilitate and support agreement 

between Te Ākitai and overlapping 
groups on outstanding issues” (at 

[341.27398] 
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Date Document / description Reference 

[23]). Mrs Anderson supported this 

proposition (Anderson NOE 

879/6-10). 

 “there is evidence that Te Ākitai 

have significant pre-1840 historical 

connections to the area through 

their Waiohua ancestors”: at [42] 

[341.27407] 

 However, the Report also 

acknowledges that “we do not have 

definite evidence of Te Ākitai 

exercising customary interests near 

the proposed redress sites since 

1850” : at [42] [341.27407] 

 Because the proposed redress was 

commercial “the groups’ interests 

are not the only determinant in the 

Crown’s decision”: at [42] 

[341.27407] 

Appendix One to this briefing sets out “key 

point regarding the Crown’s policy on 

overlapping interests”.  Mrs Anderson gave 

evidence that this appendix “has some of 

the key elements but I wouldn’t say all of 

them”. She considered it was missing “just 

really basic things that exist around the 

Overlapping Claims Policy which is the 

Crown can only settle the claims with the 

group with which it is negotiating, not the 

groups with overlapping claims. There are 

others that are not fully articulated, so the 

Crown also engages directly with 

overlapping groups in para 3, actually, you 

know, starts to look at the Crown’s first 

preference is an iwi-led process and then, 

if the Crown needs to, it will make a 

decision. So I just don’t think is as 

fulsome.” (Anderson NOE 878/11-24).  

Ms Campbell agreed it sets out “key 

points” in respect of the Policy (Campbell 

NOE 1742/6-14) 

In cross-examination, Ms Campbell 

advised there had been no advice to 

Ministers in terms of ahi ka roa, mana 

whenua, or take tuku, considering advice 

was given in terms of “associations”. 

(Campbell NOE 1746/9-18) 
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I WAIKATO-TAINUI AND THE 2006 RFR AREA 

I.1. The opposing iwi (most prominently Ngāi Tai ki Tāmaki and Te Ākitai 

Waiohua) have raised the spectre of Waikato-Tainui and the first 

Māori King Potatau Te Wherowhero throughout this proceeding.  The 

plaintiff considers these repeated references an attempt to 

demonstrate an undue layer of complexity to the Court’s 

assessment of the relevant historical events raised by the plaintiff’s 

4ASOC.  While the opposing iwi have not provided a co-ordinated 

articulation of the reasons why Waikato-Tainui has become a 

focus,104 the plaintiff understands the following as the core 

propositions: 

I.1.1 the opposing iwi have whakapapa links to the Tainui waka, 

and whakapapa is an important (if not impenetrable) layer 

of tikanga in Tāmaki Makaurau;105 

I.1.2 the mana and influence of Potatau Te Wherowhero 

facilitated the return of Ngāti Whātua Ōrākei to the Tāmaki 

isthmus in the 1830s, and as such Ngāti Whātua Ōrākei 

presence in Tāmaki must be viewed in a caveated way (in 

favour of Waikato-Tainui); 

I.1.3 the Court ought to disregard the Native Land Court decision, 

and the evidence before the Court in that proceeding, 

because Waikato-Tainui was not present and the outcome 

could have been different if they were. 

I.2. The plaintiff is surprised with the cloak of prominence Waikato-

Tainui has assumed in this trial.  This proceeding has been on foot 

since 2015, with the entity representing the tribal interests of 

Waikato-Tainui (Te Whakakitenga o Waikato Incorporated, or 

Te Whakakitenga) participating at earlier (and important) stages.  

For example, while Te Whakakitenga did not take on a party or 

                                            
104  Counsel for the opposing iwi each put questions to witnesses couched in terms of 

Waikato-Tainui interests.  The Court directed at an early stage of the proceedings 
that the opposing iwi could co-ordinate their cross-examination for efficiency 
purposes, and so it is not possible to distil the ‘essence’ of the ‘case for Waikato-
Tainui’ prior to the presentation of the opposing iwi’s closing submissions. 

105  Ngāi Tai ki Tāmaki contended that Tāmaki Makaurau is Tainui land: 1 Taua at 
[24], [27], [42] 203.01616 at 203.01620, 203.01622.  
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intervener role in the Supreme Court hearing of the defendants’ 

strike out application, it did file a memorandum in May 2018 setting 

out its position that:106 

I.2.1 where there are overlapping interests, redress should be 

determined following a tikanga process, in a way that is 

“commensurate with the relative customary interests of the 

iwi concerned”, and in a manner that does not undermine 

the value and integrity of existing settlements;107 

I.2.2 the Crown has made decisions in relation to the Pare 

Hauraki Settlement (which includes all five Marutūāhu iwi 

and Ngāi Tai ki Tāmaki) that “adversely affect the 

customary rights and interests of Waikato-Tainui”;108 

I.2.3 Waikato-Tainui considers decisions made in accordance with 

the overlapping claims policy should appropriately 

acknowledge the ahi kā of any iwi or hapu;109 and 

I.2.4 that members of Te Whakakitenga would attend the 

Supreme Court hearing “in recognition of their support for 

the Appellant [Ngāti Whātua Ōrākei] and Interveners [Ngāi 

Te Rangi and Ngāti Kuri]”.110 

I.3. The plaintiff notes that Ms Wilson, who was a representative of Te 

Arataura (the executive arm of Waikato-Tainui) for a three year 

period concluding late 2020, denied knowledge of the May 2018 

memorandum, or the Waikato-Tainui position more broadly.111   

I.4. In addition to the broad support for the plaintiff’s position expressed 

by the entity mandated to represent WaikatoTainui, the plaintiff 

wishes to address the relevance (or not) of the Waikato-Tainui 

                                            
106  Memorandum of counsel for Te Whakakitenga o Waikato Incorporated, 11 May 

2018: [350.33699]. 

107  At [3](c)(ii). 

108  At [4](e). 

109  At [5](c)(ii)). 

110  At [6]. 

111  K Wilson NOE 3077-3080. 
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narrative, by reference to what the plaintiff understands are the 

‘conduits’ for that narrative: 

I.4.1 a report about Te Wherowhero published by Dr O’Malley in 

2014, for the purposes of assisting Waikato-Tainui;112  

I.4.2 a reference in the 1987 Ōrākei Report to an individual of 

Ngāti Whātua Ōrākei whose personal opinion was that the 

term “Ngāti Whātua Ōrākei” did not do justice to the distant 

Tainui whakapapa of Ngāti Whātua Ōrākei via Ngā Oho, and 

that the Ōrākei area was still referred to by them as ‘te kei 

o Tainui’ (the stern of the Tainui waka);113 

I.4.3 the apparent “lack of representation” of Waikato-Tainui in 

the 1866 and 1868 Native Land Court hearings about the 

Ōrākei Block; 

I.4.4 evidence from Mark Derby (expert historian for Te Ākitai) to 

the effect that Te Wherowhero and the Kingitanga more 

broadly represented Te Ākitai’s interests on the isthmus. 

Tainui whakapapa, Tainui lands 

I.5. Ngāi Tai ki Tāmaki in particular sought to emphasise what appear to 

be two isolated instances of individuals within Ngāti Whātua Ōrākei 

who prefer to emphasise their Tainui heritage over their Te Taou 

heritage: Ms Pihema as referenced in the Ōrākei Report, and the 

general thrust of Mr Taua’s evidence. 

I.6. To the extent this evidence seeks to undermine the very identity of 

Ngāti Whātua Ōrākei, little weight should be given to it.  Ngāti 

Whātua Ōrākei does not, and never has, denied that it has Tainui 

heritage, nor that Tainui has interests in Tāmaki (recognised in the 

make-up of the 2006 RFR Land already).  Those interests are 

founded on a political alliance between Ngāti Whātua Ōrākei and 

Waikato-Tainui, forged in times of the Amiowhenua expedition, and 

then later the common threat of Ngapuhi.  What Ngāti Whātua 

                                            
112  344.28819. 

113  311.07123 at 311.07147. 
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Ōrākei does deny is that Tainui remains the (or even one of several) 

dominant political presences within Tāmaki Makaurau.114 

I.7. Mr Taua also emphasised the relevance of place names within 

Tāmaki having Tainui origins.115  Mr Meredith’s evidence for the 

plaintiff acknowledged that naming lands (take taunaha) is an 

important aspect of tikanga Māori,116 and it is logical that many 

natural landmarks are named by the first occupants of an area.  But 

naming lands and the existence of whakapapa does not alone create 

or strengthen a take to land.  As Mr Blair observed under cross-

examination:117 

Whakapapa alone does not correspond with mana whenua. If it did, then 

Te Arawa are mana whenua of Central Tāmaki. If it did, Matātua are 

mana whenua of Central Tāmaki. And they're not. But they have 

whakapapa. 

Relevance of Te Wherowhero / O’Malley report 

Dr O’Malley’s earlier Te Wherowhero report 

I.8. The plaintiff observes that, when presented his with earlier report in 

cross-examination, Dr O’Malley was understandably apprehensive 

about giving evidence in relation to this kind of report.  

Notwithstanding, Dr O’Malley acknowledged that report was 

prepared under time pressure, for the purposes of assisting direct 

negotiations with the Crown and did not seek to provide an 

exhaustive and rigorous analysis of Waikato-Tainui interests in 

Tāmaki.118  The focus on this report by the opposing iwi was an 

attempt to distract from an historical report of very high quality. 

I.9. In cross-examination by the plaintiff of witnesses for the Tainui-

affiliated iwi (Ngāi Tai ki Tāmaki and Te Ākitai Waiohua), client 

representatives were not able provide an answer as to where the 

report was sourced from, why it was nominated as relevant for this 

                                            
114  Meredith NOE 1183/29-33. 

115  1 Taua at [36], [203.01616] at [203.01622].  Mr Taua did not provide 
evidence about what those actual place names actually are. 

116  1 Meredith at [76], [201.00375] at [201.00399]. 

117  Blair NOE 652/4-9. 

118  O’Malley NOE 982/2-8, 986/10-15, 989/23-34, 1060/16-22. 
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proceeding, and who waived confidentiality in it.119  The plaintiff 

submits that Court may draw an inference that the report was 

sourced and nominated the bundle in breach of the confidentiality 

inherent in the report, and for tactical reasons. 

I.10. Ultimately in the plaintiff’s submission, the report is of little 

consequence.  There is no doubt that the Waikato tribes were a 

formidable force in 1840 and that their paramount leader Te 

Wherowhero had played a critical role in ensuring the various tribes 

were able to return to Tāmaki and the Manukau area after 1835. 

Both Tainui and the Crown were very useful allies for Ngāti Whātua 

to have in 1840. But to agree that Ngāti Whātua cultivated and 

benefitted from these relationships is not to say that they had 

somehow placed themselves in a position of subjugation. The 

Waikato tribes were allies (and close relatives), not conquerors. 

Their presence on the Tāmaki isthmus came about directly because 

Ngāti Whātua gifted lands to them, a strategic decision designed to 

reward their allies and encourage their further settlement of the 

area.  Further, the report is about Te Wherowhero the man, not 

Waikato-Tanui the people.  In relation to this report, Mr Meredith 

drew the helpful distinction between mana tangata (the mana of an 

individual) and mana whenua (the mana of a group over a land), Te 

Wherowhero being an example of the former.120 

Alliance between Te Wherowhero and Te Kawau 

I.11. As alluded to above, the plaintiff submits that the historical record 

provides clarity on the true nature of the relationship between Te 

Kawau and Te Wherowhero as one of alliance.121  

I.12. An example of that alliance was when Te Kawau led an expedition 

known as the Amiowhenua around much of the North Island 

(including some direct assistance by Te Wherowhero in the Taranaki 

                                            
119  NOE Brown 2906/5-23; NOE D Wilson 2948/27-34 to 2949/1-23; NOE Denny 

3020/29-31 to 3021/25; NOE K Wilson 3057/11-27. 

120  Meredith NOE 1149/34 to 1150/1-15. 

121  See for example Sir Hugh Kawharu’s “Ko Te Mana Whenua O Ngāti Whātua 
Orākei” [305.032.02] at [305.03213]; see also Matire Toha OMB2 
[303.01303] at [303.01340], [303.01354]. 
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area)122 and further consolidated when Te Kawau and Ngāti Whātua 

Ōrākei required assistance when facing the threat from Ngapuhi 

from the North.  Political alliances are a common, and important, 

feature of tikanga Māori (especially alliances between rangatira).123 

I.13. The alliance between Te Wherowhero and Te Kawau bore out in the 

way tikanga Māori would dictate.  For example: 

I.13.1 Te Kawau on behalf of Ngāti Whātua Ōrākei offered several 

tuku of lands in the Tāmaki Isthmus to Tainui people in 

recognition of their assistance and relationship (those tuku 

taking place as a result of the mana of Te Kawau and Ngāti 

Whātua Ōrākei):  

(a) 1837 tuku from Te Kawau to Te Wherowhero in 

Hillsborough / Three Kings / Onehunga region;124 

(b) 1841 tuku from Uruamo to Kati Te Wherowhero the 

Ngāti Mahuta chief and brother of Pōtatau, the block 

known as Pukapuka (Meadowbank) on which he and 

his wife Matire Toha settled;125 

(c) 1843 tuku from Te Kawau to Wetere of Ngāti Maoho, 

(and also Ngāti Tamaoho and Ngāti Te Ata) a 

triangular piece of land in Remuera/Epsom in 1842-43 

as a result of shared ancestry, recent marriages, and 

satisfying a debt; 

I.13.2 In relation to the Remuera/Epsom lands, where the great 

Hakari of 1844 took place, is a demonstration of the 

relationship between Ngāti Whātua Ōrākei and Tainui and 

                                            
122  Kelly Tainui: The Story of Hoturoa and His Descendants (Avery Press Limited, 

New Plymouth 1949) [349.33627].   

123  Mead Tikanga Māori: Living By Māori Values (Revised ed, Huia Publishers, 
Wellington, 2019) at 307 [336.24004] at [336.24008]. 1 Kruger at [119], 
[201.00310] at [201.00339]. 

124  1 Blair at [60] [201.00001] at [201.00017]; 2 Kawharu at [40] [201.00289] 
at [201.00301]; 2 O’Malley at [21]-[22] [201.00564] at [201.00571]-
[201.00572]. 

125  1 Kawharu at [137.1] [201.00190] at [201.00233]; 1 O’Malley at [135] 
[201.00454] at [201.00502]. 
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the importance of co-ordination between two prominent 

chiefs when important Crown officials were visiting Tāmaki.   

I.14. In the plaintiff’s submission, the relationship between Te 

Wherowhero and Te Kawau is one of co-ordination and mutual 

respect, not subordination. 

Waikato-Tainui and the Native Land Court 

I.15. Counsel for Te Ākitai in opening submissions as well as in cross-

examination sought to test the proposition that this proceeding 

could well risk going down in history as similar to the 1868 Native 

Land Court process because it lacks a Waikato Tainui presence.  

Counsel also suggested that the outcome of the 1868 hearings may 

well have been different, had Waikato-Tainui had a presence. 

I.16. The plaintiff submits that the focus on Waikato-Tainui in these 

proceedings is a distraction: 

I.16.1 first, and as set out above, Waikato-Tainui were involved in 

these proceedings at earlier stages and have chosen not to 

participate in this trial; 

I.16.2 second, there was a Tainui presence before the Native Land 

Court in 1868.  As pointed out by Mr Blair when asked 

under cross-examination, Waikato-Tainui were there:126  

(a) Wi Te Wheoro of Ngāti Mahuta gave evidence that 

was broadly unfavourable to Ngāti Whātua Ōrākei;127  

(b) Ngapuhi woman Matire Toha (wife of Kati, brother of 

Te Wherowhero) gave evidence consistent with Ngāti 

Whātua’s understanding of the tuku of the Pukapuka 

lands;128 

                                            
126  Blair NOE 660/1-24. 

127  OMB 1 at 57 [302.00704] at [302.00761]. 
128  OMB 2 at 37 [303.01303] at [303.01340]. 
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(c) Paora Te Iwi was a Ngāti Te Ata claimant, and Ngāti 

Te Ata aligns with Waikato-Tainui too. 

I.16.3 third, the general momentum of the historical record does 

not suggest that, had a stronger Waikato-Tainui presence 

been represented in the 1868 hearings, the Native Land 

Court would have reached a different conclusion about the 

Ōrākei Block.  Waikato-Tainui was an important ally of Ngāti 

Whātua Ōrākei, but it was not politically pre-eminent on the 

Tāmaki Isthmus in the 1840s.  The hypothetical posed by 

Te Ākitai Waiohua is not convincing, nor was it addressed as 

a credible alternative in its own evidence. 

Mr Derby’s evidence 

I.17. Mr Derby’s evidence suggested that Te Wherowhero, and the 

Kingitanga more broadly, are central to understanding the history of 

Tāmaki and Te Ākitai Waiohua in particular.   

I.18. Regarding the return to Tāmaki following the musket wars, Mr 

Derby expressed the view that all iwi returned “under the protection 

and mana” of Te Wherowhero.   The extent to which this is 

inconsistent with Ngāti Whātua Ōrākei’s assertion of mana whenua 

over the isthmus is unclear however, as Mr Derby also stated that 

“by 1840 Tāmaki Māori acknowledged Āpihai Te Kawau Te Tawa, 

who had strong support from Te Wherowhero, as their paramount 

chief and leader”.  

I.19. To the extent that Mr Derby’s evidence did assert that Ngāti Whātua 

was subservient to Waikato, the assertion cannot be sustained.  

Ngāti Whātua has a close relationship with Waikato-Tainui and with 

the kingitanga based on mutual respect over many generations.  

Neither group is dominant over the other.   The heated disputes 

between Ngāti Whātua Ōrākei and Waikato-Tainui over the sale of 

lands subject to tuku in the nineteenth century demonstrate this.    

I.20. The fact that Ngāti Whātua made tuku of land in the 2006 RFR Land 

to Te Wherowhero and other Waikato rangatira implies that the 

mana whenua was held by Ngāti Whātua Ōrākei, rather than 

Waikato.  Mr Derby accepted this in cross-examination.  
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I.21. Mr Derby also gave evidence to the effect that Te Ākitai’s interests 

in Auckland were represented by Te Wherowhero and the 

kīngitanga.   Ngāti Whātua Ōrākei does not question the closeness 

of the relationship between Te Ākitai and Waikato-Tainui, but again 

says that Waikato have never asserted any claim to mana whenua 

on the Tāmaki isthmus, and so any claim “through” Waikato is 

misconceived.  Mr Derby’s evidence on this point was contradicted 

by him under cross-examination, where he accepted that Te Kawau 

had been referred to as a “rangatira of all Tāmaki”.129 

 

                                            
129  Derby NOE 2970/33-34. 
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J THE TĀMAKI MAKAURAU PROCESS SETTLEMENT REPORT 

J.1. In this proceeding, much has been made about the scope and effect 

of the Tribunal’s 2007 report and recommendations into the Crown’s 

settlement processes in Tāmaki Makaurau (“The Tāmaki Process 

Report”).130  Some attention to this report is justified – after all, 

the result of the report was that, on the Tribunal’s recommendation, 

Ngāti Whātua Ōrākei’s Treaty settlement was “stopped in its tracks”. 

J.2. However, in the plaintiff’s submission, the current relevance of the 

report is limited when it is assessed in light of the claims to which 

the Tribunal responded, the evidence before the Tribunal and the 

Tribunal’s recommendations.  The report inquired into the Crown’s 

Treaty settlement “processes” on an urgent basis, and made 

findings and recommendations as to the Crown’s settlement policy 

and process.   

J.3. What the Tribunal did not do, contrary to evidence and legal 

submissions for the Attorney-General and the opposing iwi, was to 

conduct a comprehensive or principled analysis of the history or 

customary interests of Tāmaki Makaurau and those iwi claiming 

interests there.   

Scope of Report 

J.4. As the report’s title suggests, the Tribunal’s inquiry was into the 

Crown’s settlement processes in Tāmaki Makaurau.  Claims were 

filed in the Tribunal by iwi groups including Marutūāhu, Ngāti Te Ata, 

Te Kawerau a Maki, Ngāi Tai ki Tāmaki, and the Hauraki Māori Trust 

Board – groups that had not entered into settlement negotiations 

with the Crown – shortly after the Crown and Ngāti Whātua Ōrākei 

entered into the 2006 Agreement in Principle.  The inquiry was 

granted urgency, and was heard over “fewer than four days” in 

March 2007.131 

                                            
130  Waitangi Tribunal The Tāmaki Makaurau Settlement Process Report (Wai1362, 

2007) [319.12210] (the “Tāmaki Process Report”). 

131  At 106 [319.12219]. 
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J.5. As the Tribunal’s transmittal letter to the Minister of Māori Affairs, 

dated 12 June 2007, noted:132 

The report concerns the processes followed by the Office of 

Treaty Settlements to arrive at a Treaty settlement with Ngāti 

Whātua o Ōrākei.  Our inquiry focused especially on how the 

Crown dealt with the numerous tangata whenua groups in 

Tāmaki Makaurau other than Ngāti Whātua Ōrākei.  We 

conclude that, as regards those groups, the Crown’s policy and 

practice has been unfair, both as to process and as to 

outcome. 

J.6. The Tribunal observed that claims in relation to the Crown’s 

settlement processes were not new, but considered the Tāmaki 

Makaurau situation “more flawed than any the Tribunal has inquired 

into”, such that “the time has come to step back from the narrow 

focus taken previously”.133  However, despite the foreshadowed 

broader examination conducted by the Tribunal, it is not apparent 

how the Tribunal’s wider focus in the Tāmaki Process inquiry 

manifested: the Tribunal’s jurisdiction is limited to Crown conduct 

only. 

J.7. Many of the ‘players’ in the Tribunal inquiry are either counsel or 

witnesses before this Court: 

J.7.1 for Ngāti Whātua Ōrākei, Professor David Williams 

presented expert evidence; 

J.7.2 for Marutūāhu, Mr Majurey continued as counsel (and 

remains a leader of, and negotiator for, his client) while 

Mr McEnteer and Mr Taipari gave evidence;134 

                                            
132  At ix [319.12218]. 

133  At 1, 106 [319.12210] at [319.12220, 12325].  See also 15 (fn 11) in 
relation to to the Tribunal’s previous assessments of the Overlapping Claims 
Policy [319.12234]. 

134  Noting Mr McEnteer represented the Hauraki Māori Trust Board in Wai 1362: 
[319.12210] at [319.12255]. 
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J.7.3 for Ngāi Tai ki Tāmaki, Mr Warren continues as counsel,135 

while Mr Taua gave evidence (noting he was a claimant for 

Te Kawerau a Maki in Wai 1362);136 

J.7.4 for Ngāti Paoa, Mr Andrews and Mr Tupuhi gave evidence 

for Marutūāhu in Wai 1362. 

J.8. Several of those players have been tempted to characterise the 

present proceedings as a ‘round 2’ of the Tāmaki Process inquiry.137  

The plaintiff suggests such a description as irrelevant, or at best 

unhelpful: while the subject matter of the Crown’s overlapping 

claims policy and its application in Tāmaki Makaurau is a common 

feature, the range of issues and the nature of the jurisdiction of the 

High Court is vastly different from that in Tāmaki Process inquiry.  

Evidence before the Tribunal, and nature of inquiry 

J.9. It is important to note that while the Tribunal in the Tāmaki Process 

inquiry received historical reports and evidence of customary 

interests or tikanga from all iwi parties concerned, its inquiry did not 

engage in a comprehensive analysis of that evidence.  That evidence 

appears to have been directed at establishing the Crown had no 

process or methodology for assessing the histories of other groups 

and their claimed customary interests in Tāmaki Makaurau:138 

The other tangata whenua groups are unhappy about how they 

have been treated.  They point to what they say are process 

failures, highlighting their very late entry into discussions 

about customary Māori interest in Auckland. 

J.10. That is a procedural complaint, summarised and addressed by the 

Tribunal as follows:139 

As we often said in the interlocutory stages of this inquiry, we 

are not inquiring into whether or not the Crown’s assessment 

                                            
135  At 29 [319.12248]. 

136  At 25 [319.12244]. 

137  Williams NOE 735/29-33, 754/31-32; 1 McEnteer at [30]-[57] [203.01328] at 
[203.01334-01342]; McEnteer NOE 2497/1-17, 2502/22-31; 1 Taipari at [8] 
[203.01453] at [203.01454]; Taipari NOE 2389/23-28.  

138  At 1 [319.12210] at [319.12220]. 

139  At 45-46, 101, 106 [319.12210] at [319.12264-12265, 12320 and 12325]. 
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of Ngāti Whātua o Ōrākei’s claims in Tāmaki Makaurau is 

correct.  We are in no position to express an opinion on that 

question, because we have not conducted an historical inquiry. 

We do have before us, however, the various historical reports 

that were relied on, and the opinions of other historians on 

those reports.  We have looked at them for one reason and 

one reason only: to ascertain whether the Crown’s process for 

dealing with historical information was sound. 

Findings / recommendations 

J.11. Within those parameters, the Tribunal’s findings were process-

related: how could and should the Crown better understand and 

take into account the histories and interests of other iwi with Treaty 

claims and customary interests in Tāmaki Makaurau?  Those findings 

included: 

J.11.1 supporting other groups so that they can enter into 

negotiations with the Crown to conclude their own Treaty 

settlements as soon as possible;140 

J.11.2 the Crown to “do the work” on all the customary interests 

that was not done preparatory to the Ngāti Whātua Ōrākei 

AIP.141  In this regard the Tribunal suggested:  

(i) the need for the Crown to sometimes seek external 

Māori advice, and should engage with the concepts of 

“layers of interests, rather than ‘predominance’ and 

ranking”;142 but   

(ii) that the notion of predominance of interests has a 

place with respect to commercial redress, but not 

cultural redress – and this should be clarified in Crown 

policy.143 

J.12. The Tribunal made other recommendations in relation to the 

Crown’s settlement policies too, which echo those made in previous 

                                            
140  At 108, Recommendation 2: [319.12210] at [319.12327].  

141  At 108, Recommendation 4: [319.12210] at [319.12327]. 

142  At 109, Recommendation (c): at [319.12328]. 

143  At 110, Recommendation (i): at [319.12329]. 
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Tribunals inquiring into cross-claims policy and practice.  Those 

findings included: 

J.12.1 The Crown should provide information and financial support 

to enable non-mandated groups to progress the mandating 

process, so that they may enter into negotiations with the 

Crown;144 

J.12.2 That Crown policy and practice with respect to managing 

relationships with groups other than the settling group is 

explained more fully in the Red Book, and that the Red 

Book should be more fair and compliant with the Treaty 

principles;145 

J.12.3 The Crown should engage with other groups face to face, in 

order to understand the effect of negotiations with one 

group on other groups;146 

J.12.4 That the Crown should adopt a culture of openness in 

relation to information sharing with groups.147 

“Layers of interest” 

J.13. Notwithstanding the procedural focus of the Tāmaki Process inquiry, 

the Tribunal offered a number of apparently substantive 

observations.   Most notoriously perhaps the Tribunal said in relation 

to the offer of exclusive redress to Ngāti Whātua Ōrākei in their 

AIP:148 

The use of ‘predominance of interests’ as a basis for giving 

exclusive rights in cultural sites to one group – even when 

other groups have demonstrable interests that have not been 

properly investigated – is a Pakeha notion that has no place in 

Treaty settlements.  Where there are layers of interests in a 

site, all the layers are valid.  They derive from centuries of 

complex interaction with the whenua, and give all the groups 

                                            
144  At 108, 109, Recommendation (3) and (f): at [319.12327], [319.12329]. 

145  At 108, Recommendations (7) and (8): at [319.12327].  See also 41 
[319.12260] and 111 (fn 7) [319.12330]. 

146  At 109, Recommendation (a), (b), (e), (g) and (h): at [319.12328]. 

147  At 109, Recommendation (d): at [319.12328]. 

148  At 97 [319.12316].  See also 66 in relation to layers of interest and exclusive 
redress [319.12285]. 
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with connections mana in the site.  For an external agency like 

the Office of Treaty Settlements to determine that the 

interests of one group should be recognised and the others put 

to one side, runs counter to every aspect of tikanga we can 

think of. 

J.14. Read literally, this was a comment on process: “interests that have 

not been properly investigated”.149  But that is belied by the 

Tribunal’s earlier condemnation of attempts to identify the weighting 

(including “predominance”) of multiple interests in one area.150 

J.15. As Mr Kruger observed, that may be a pragmatic approach, “but it is 

not tika”.151  And it is the case that a word search of the Tribunal’s 

report confirms an absence of discussions of central tikanga 

concepts such as ahi kā and mana whenua. 

J.16. It should also be recalled that: 

J.16.1 the Tribunal did not hear detailed evidence about whether 

tikanga Māori supports the notion of ‘predominance of 

interests’;152 

J.16.2 of the less than four days of hearing time, Ngāti Whātua 

Ōrākei were permitted only limited time for cross-

examination of other parties.153 

J.17. In those circumstances, there is no substance in either submissions 

or evidence that: 

J.17.1 the Tāmaki Process inquiry was a one of a number of 

“intergenerational contests … between the whanaunga of 

Tāmaki Makaurau”;154 

                                            
149  At 97 [319.12316].  In this context see also 13, where the Tribunal sets out 

“The Special Features Of Tāmaki Makaurau” [319.12232]. 

150  At 95-96, 99 [319.12314-12315, 12318]. 

151  1 Kruger at [192] [201.00310] at [201.00385]. 

152  Rather, the Tribunal considered only the need for Crown officials to be aware of, 
and comply with, tikanga Māori in their dealings with Māori: at 19 [319.12283]. 

153  1 Blair at [143]; 201.00001 at 201.00046; [309.00046]. 

154  Marutuahu opening submissions dated 25 March 2021, at [23]-[26]. 
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J.17.2 the Tāmaki Process inquiry conducted a comprehensive or 

“compelling”155 inquiry into the matters of history and 

tikanga before the Court in this proceeding,156 or was a 

“game changer”;157 

J.17.3 Tāmaki Process Report gave “justice” to the participating 

iwi;158 

J.17.4 because of its membership, the Tribunal’s “layers of 

interest” approach was acceptable as a matter of tikanga.159 

J.18. In truth, the Tāmaki Process Report was no more and no less than it 

claimed to be: a non-binding report and recommendations in 

relation to Crown Treaty settlement processes. 

Elevation of the Tāmaki Process Report to Crown Policy 

J.19. In the resulting events, the plaintiff’s settlement was “stopped in its 

tracks”, and two new negotiation avenues with the Crown 

commenced: 

J.19.1 a renegotiation of Ngāti Whātua Ōrākei’s settlement; and 

J.19.2 negotiations with the Crown, and other Tāmaki Makaurau 

iwi, regarding a collective settlement. 

J.20. Those avenues appear to have been guided and implemented by an 

altered or amended understanding of the Overlapping Claims Policy 

                                            
155  Dreaver NOE 1569/24-33 to 1570/1-19. 

156  1 McEnteer at [29](d), [30]-[57]; [203.01328] at [203.01333-203.01342].  
Mr McEnteer’s evidence comprised 22% of quotes from the Tāmaki Process 
Report, which was put to Mr McEnteer: McEnteer NOE 2495/4-16, 2502/22-31. 

157  Opening submissions for Ngāi Tai ki Tāmaki, 7 April 2021, at [5.20]. 

158  Taua NOE 2569/14-20. 

159  Ms Kawharu rejected this under cross-examination: Kawharu NOE 286/24-34 to 
287/1-5; the proposition was not directly put to Mr Meredith, although the 
plaintiff submits the inference from the questioning is clear: Meredith NOE 
1144/21-33 to 1145/1-12; similarly to Mr Tawhiao: Tawhiao NOE 1303/4-9; 
similarly Mr Kruger: Kruger NOE 1905/26-28; Ngapo NOE 2306/28-33 to 
2307/1-5. 
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following the Tāmaki Process Report.  Under cross-examination, the 

Crown’s witnesses confirmed that:  

J.20.1 Ms Anderson’s evidence suggested that the ‘regional’ 

approach taken to settlements in Tāmaki Makaurau was a 

change in interpretation of the policy following the 2007 

report.160 

J.20.2 Mr Macky suggested the report was a “seminal moment” in 

relation to OTS’ assessment of customary interests.161  

Mr Macky was asked about post-2007 internal training in 

relation to how OTS prepared “customary interests 

memoranda”, which emphasise the importance of 

understanding of customary interests but warned of the 

“danger of describing interests as predominant”.162  

Notwithstanding the care with which OTS was encouraged 

to understand customary interests, Mr Macky confirmed that 

no detailed work was done by OTS in relation to Ngāti 

Whātua Ōrākei’s customary interests in Auckland since 

about 2006.163 

J.20.3 Mr Dreaver thought that the report’s focus on non-

exclusivity and whanaungatanga provided “compelling 

tikanga arguments”;164 

J.20.4 Ms Campbell’s evidence suggested that the plaintiff’s claim 

to this court is a direct challenge to the “layers of interest 

concept … described in the Tāmaki Makaurau Settlement 

Process Report”, rather than one based on tikanga Māori 

and its Treaty settlement with the Crown.165 

 

                                            
160  Anderson NOE 825/22-33. 

161  Macky NOE 1417/14-27, 1438/33-34 to 1439/1-5. 

162  Macky NOE 1459/23-34 to 1460/1-9; [333.21735]. 

163  Macky NOE 1470/7-17. 

164  Dreaver NOE 1571/3-27. 

165  Campbell NOE 1717/26-31. 
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K THE HAURAKI SETTLEMENT OVERLAPPING CLAIMS INQUIRY 

REPORT 

K.1. The overlapping claims policy came to the Tribunal again in 2018, 

this time in the Wai 2840 inquiry in relation to redress offered to 

Hauraki Iwi (including the five Marutūāhu iwi and Ngāi Tai ki 

Tāmaki) within the rohe of Tauranga Moana iwi and Ngāti Wai.  The 

plaintiff observes that the group of Marutūāhu iwi (and the Crown) 

have now faced objection – whether formal or not – to proposed 

settlement redress in four distinct areas of the upper North Island: 

Mahurangi, Kaipara, Tāmaki Makaurau and Tauranga Moana. 

K.2. The Hauraki Overlapping Claims Report provides a contemporary 

and useful analysis of some of the issues now before this Court.  It 

is notable that the Report was a consequence of the claimants’ 

objection, essentially the same as that of Ngāti Whātua Ōrākei in 

this trial, that one group was incorrectly offered redress within 

another group’s rohe, undermining the latter group’s mana whenua 

and diminishing their rangatiratanga.166 

K.3. The Tribunal’s letter of transmittal to the Minister emphasised:167 

K.3.1 the need for the Crown to actively demonstrate a 

commitment to tikanga when dealing with overlapping 

interests; 

K.3.2 the Crown’s failure to give sufficient space for tikanga-

based testing and resolution processes to operate; 

K.3.3 the Crown’s prioritising of speed over due process. 

(These conclusions involved rejection of Crown submissions to the 

contrary.168) 

K.4. Chapter 2 of the Report included a concise but valuable discussion 

of “The Treaty Context”.  This emphasises that a Crown sensitivity 

                                            
166  Waitangi Tribunal The Hauraki Settlement Overlapping Claims Inquiry Report 

(Wai 2840, 2019), at 83 [322.13717] at [322.13817]. 

167  At xi-xii [322.13717] at [322.13727-13728]. 

168  At 5 [322.13717] at [322.13739]. 
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to tikanga is a particularly important aspect of the Treaty 

partnership.169  The Report also emphasised the related necessity 

for the Crown to have a sophisticated understanding of Te Ao Māori, 

necessarily including tikanga.  The relevant paragraph warrants 

quotation here: 

The principle of partnership gives rise to the duty to act honourably and 

in utmost good faith. Referring to the settlement context, the Tribunal 

has highlighted that this duty requires the Crown to ‘be fully informed 

before making material decisions affecting Māori’. Only decisions that are 

fully informed can be sound, fair, protective of Māori interests, and thus 

worthy of the Treaty partnership. To be fully informed, the Crown must 

have a sound understanding of ‘the historical, political, and tikanga 

dimensions of mandate and overlapping [groups] and their interests’. As 

described in the Ngāti Tūwharetoa ki Kawerau cross-claims report, the 

activity of settling requires a ‘sophisticated understanding’ of the Māori 

world in general, and of the groups affected in particular. The Tribunal 

has acknowledged that this obligation, thus articulated, sets a very high 

standard for the Crown, but has emphasised it is ‘appropriate, given what 

is at stake should those standards not be met’ 

K.5. Further, in its Chapter 2, the Tribunal relevantly emphasised the 

Crown’s duty to avoid creating fresh grievances, but to promote 

amicable tribal relationships. 

K.6. This duty to avoid creating new grievances was described as over-

arching in Chapter 3 of the Report.170  This Chapter included strong 

criticisms of the Red Book for its inadequacies (not accepting the 

Crown’s suggestion that the Red Book was a “red herring”171).  It 

was described as vague, unhelpful, inadequate and (by omission) 

misleading.172 

K.7. Chapter 3 also records Mrs Anderson’s evidence to the Tribunal of a 

20156 “clearing the decks” strategy, including the Hauraki 

                                            
169  At 11-19 [322.13717] at [322.13745-13753]. 

170  At 32 [322.13717] at [322.13766]. 

171  At 28 [322.13717] at [322.13762]. 

172  At 31 [322.13717] at [322.13765]. 
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negotiations.173  This initiative was strongly criticised in the 

Tribunal’s findings.174 

K.8. The Tribunal’s findings (in Chapter 5) also relevantly included the 

following:175 

K.8.1 the Crown must understand and be committed to 

tikanga;176 

K.8.2 there are significant adverse effects, including perceived 

erosion of mana whenua, where redress is offered to one 

group in another group’s area;177 

K.8.3 the Crown should not prioritise the desire for completion of 

a settlement over a longer timing required for a tikanga-

based process to address overlapping interests.  Indeed, it 

contemplates that, where a group fails to engage in a 

tikanga-based process, “the proposed redress should be 

parked”.178  (Conversely, the Tribunal does not focus on the 

Crown’s asserted distinction between cultural and 

commercial redress.) 

 

 

                                            
173  At 25 [322.13717] at [322.13759]. 

174  At 93 [322.13717] at [322.13827]. 

175  At 71-101 [322.13717] at [322.13805-13835]. 

176  At 82 [322.13717] at [322.13816]. 

177  At 84 [322.13717] at [322.13818]. 

178  At 91 [322.13717] at [322.13825]. 
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L KEY EVIDENTIAL REFERENCES ON KEY TOPICS: 

L.1. Shared mana whenua 

Transcript 

reference 

Evidence 

Plaintiff witnesses 

Paul Meredith 

Meredith NOE 

1144/18-34 

Q. Did you review the Waitangi Tribunal’s 2007 

Tāmaki Makaurau Settlement Process 

Report? 

A. Yes, I did look at that too.  

Q. And did you see the reference to the 

Tribunal’s conclusions about layers of 

interests in Tāmaki Makaurau? 

A. Yes, and, you know, that’s something I would 

probably not completely agree with in terms 

of this notion of layers when particularly if 

you think about it in the context if you’re 

trying to assert that these layers have sort of 

equal interests. So I think it’s really 

important that to make a determination of 

the nature of those interests when those 

interests took place. I mean I think this is 

what I was trying to say in my brief is that 

we have this case, and I’ve seen it time and 

time again where you assert these historical 

interests, but they take place in a particular 

time and in a particular event and are not 

looked in their wider context of tikanga 

around the ahi kā and the continuous 

occupation. So I think what you have is that 

there’s a confusion between historical 

interest and customary rights. 

Meredith NOE 

1150/9-29 

A.  So I think there’s a difference here between 

mana tangata and mana whenua. Even 

though that at the time the King movement 

was set up and, you know, we talked about 

the lands being put under Pōtatau under his 

mana, it was very much a symbolic mana. 

And in fact, you know, you’ll see, you just 

see from the actions of those Maniapoto 

rangatira that they maintain their mana over 

their own whenua despite supporting the 

Kīngitanga.  
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Transcript 

reference 

Evidence 

Q.  So the mana co-existed? 

A.  So it co-existed but – and so what was 

happening in the Native Court you’ll see, I 

remember reading a circular that was sort of 

published by a number of native assessors 

and it was in the mid ‘80s and they were 

saying: “Oh, hold up, the Court here is 

getting a bit mixed up between mana tangata 

and mana whenua. Just because you had 

mana over the people didn’t necessarily 

mean you had mana over the land.” And so 

that’s – and what was happening was a 

number of rangatira were going into the 

court claiming land because they were the 

rangatira. And so there was a bit of, yeah, it 

was being – the assessors thought the judges 

were misconstruing the difference between 

that type of mana, just because you were the 

chief didn’t necessarily mean – or the great 

ariki like Pōtatau was, didn’t also necessarily 

mean you could do what you liked with 

others’ lands. 

Meredith NOE 

1199/6-14 

A.  Yep, and I actually can't remember – sorry, 

just can't remember the actual Waitangi 

Tribunal report, but it said that mana whenua 

was a creature of the Native Land Court, but 

again, you know, one provides new research, 

and one finds new understandings, and again 

in this case we can get hung up with the 

term, the phraseology of mana whenua, but 

if you actually look at other ways of 

expressing it, the whakatauki, the pepeha, 

then I would disagree with this, I think. It 

comfortably sits within Māori conceptual mind 

of this notion of having political jurisdictional 

authority over land, and that that can be 

exclusive. 

Charlie Tawhiao 

Tawhiao NOE 

1252/13-24 

Q. I understand. Now your view on what mana 

whenua is includes the notion, you tell us in 

your reply evidence, that there might be 

what you call negotiated spaces on the edges 

– or boundaries, but that mana whenua is an 
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Transcript 

reference 

Evidence 

exclusive concept that cannot be held by 

more than one iwi, correct? 

A. That's right. 

Q. And it’s your further view that Ngāti Whātua 

has mana whenua over the area in issue in 

this case, isn't it?  

A. That’s what I understand to be the case, yes. 

Q. Not Marutūāhu, not Te Ākitai Waiohua, Ngāi 

Tai ki Tāmaki? 

A. If I accept Ngāti Whātua Ōrākei as having 

mana whenua, that by definition precludes 

anybody else. 

Tamati Kruger 

Kruger NOE 

1838/7-10 

A. My statement is that I don’t believe that 

mana whenua can be shared in the heartland 

of an iwi. And that usually shared – shared 

mana whenua extends out in the extremities 

of the area that is being discussed or 

debated.  

Kruger NOE 

1920/10-26 

Q. Thank you. I want to be sure in my mind, I 

think you’ve been asked this question several 

different ways, it goes to the relationship 

between one iwi having ahi kā roa in an area 

and another which may have had ahi kā roa 

before a raupatu, still claiming a historical 

association with that area. Now I’m not sure 

whether your evidence is that that 

association might still be an ahi tahutahu or 

not, given that there is an iwi claiming ahi kā 

roa. 

A. I have not come across an iwi having a 

problem with another iwi reciting narratives 

of once having interest in that area that they 

are no longer located in. In Te Urewera there 

are many place names that have been given 

by ancestors of another iwi, which kind of 

records instances of those people either 

traversing through Te Urewera or having 

some association. But the principle, the 

overriding principle here is ahi kā roa and my 

example was that a previous, a prior 
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Transcript 

reference 

Evidence 

occupant of an area that have lost their place 

there for whatever reason and is absent, can 

sustain a spiritual connection and memory of 

that but that does not translate into mana. 

That there is an empty chair. 

Ngāti Paoa witnesses 

Ted Andrews / Glen Tupuhi 

Ted Andrews / 

Glen Tupuhi 

NOE 1327/15-20 

Q. And is that mana whenua shared with 

anybody? 

GLEN TUPUHI: 

A. Interesting question that was posed 

yesterday. 

Q. It is. 

A. Yes it is, yes it can be shared. 

Q. In what sense? 

A. On the fringes. 

Ted Andrews / 

Glen Tupuhi 

NOE 1329/11-17 

Q. In terms of each of the component groups 

within the Marutūāhu Confederation, where – 

and this is a phrase that’s been used, again 

an English phrase, the heartland. Is there 

one area that could be described as a 

heartland for Ngāti Pāoa or areas? 

A. This would be one of them.  

Q. This is Tāmaki? 

A. The Whakatīwai area and the East Tāmaki 

area. 

Ted Andrews / 

Glen Tupuhi 

NOE 1330/4-11 

Q. Insofar as you mentioned East Tāmaki, 

Whakatīwai and Waiheke as being areas that 

could be described as Ngāti Pāoa heartland, 

are there areas you would say the same 

thing about in relation to Ngāti Maru? 

A. Well we have whakapapa across Kerepehi, 

we have whakapapa across – and other parts 

of Hauraki but we would not consider, if we 

were to visit those marae, we would not try 

to exercise an ahi kā mana whenua status 
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Transcript 

reference 

Evidence 

when we are visiting those marae, and it’s 

the same when they come to Whakatiwai. 

Marutūāhu witnesses 

Tipa Compain 

Compain NOE 

2058/29-33 

2059/1-19 

Q. And would I be right in thinking that one of 

the places Ngāti Whanaunga holds exclusive 

mana whenua might be in some of the parts 

of the Coromandel Peninsula that we have 

discussed? 

A. Not only in the Coromandel Peninsula. 

Q. No but in the Coromandel Peninsula? 

A. Well we don’t call it that, we call it Waiau. So 

yes there are parts where our hapū resided in 

the Waiau, yes. 

Q. So in the Waiau, where would you claim to 

have exclusive mana whenua? 

A. Exclusive mana whenua as Ngāti Whanaunga 

would be at Te Kouma.  Would be at 

Waikawau on the, what is the eastern side of 

the Waiau Peninsula, Coromandel and the 

hapū there, (Māori 16:53:22). Te Kouma is 

Karaua. Whangamatā is Kotinga, Mateawa 

and Puku and Ngāti Matau and Ngāti Tutono. 

Coming down towards Thames would be at 

Kauaeranga and a place called Rangiriri, 

coming towards the plains, the Hauraki Plains 

would be (Māori 16:53:49) and oh I forget 

the name of the block on Wai, on the (Māori 

16:54:03), coming around towards 

Pūkorokoro would be (Māori 16:54:12) wāhi 

whakahirahira for Ngāti Whanaunga pā site, 

up to Wharekawa, Tapapakanga. Some 

sections of the, some parts of the, what was 

known as the Tāmaki block, coming up to 

across to Waiheke at Matuku, coming up to 

Mangemangeroa which is a shared place, 

coming up again to the Tāmaki area to a 

shared interest with the other tribes, 

Taurarua, heading over to Awataha, to 

Awataha and then going up towards Orewa 
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Transcript 

reference 

Evidence 

and Mahurangi. So there is some shared and 

exclusive areas there. 

Morehu Wilson 

Wilson NOE 

2098/14-18 

Q.  When there are several iwi who claim a 

connection to an identifiable whenua, is it 

possible to weigh those connections or to 

rank those connections or are they all equal? 

A.  Inclusivity could only increase the mana. 

There are different levels of interest but that 

is for each iwi to convey. 

Ngai Tai ki Tamaki witnesses 

Te Warena Taua 

Taua NOE 

2619/26-34 

2620/1-4 

Q.  So just staying with the first phrase “like all 

tribes”, am I right to understand that that 

indicates that there is something common in 

this regard across all iwi in Aotearoa, not 

something specific about Tāmaki Makaurau? 

A.  I think I’m referring to those related more so 

to our related groups of people. 

Q.  So I think it says in the second sentence, 

you’re saying there’s specific areas of tribal 

rohe that apply to the descendants of 

Tāwhaki Te Rangi, as an exclusive tribal 

domain. You then go on to say there’s also 

shared interest in various areas. So as I 

understand that, your evidence at the time 

was that there could be an exclusive tribal 

domain and there might be shared interest in 

other areas, have I understood that right? 

A.  Yes, you’re right. 

Taua NOE 

2621/30-32 

2622/1-6 

Q.  So paragraph 80 talked about some specific 

areas that were exclusive tribal domain for 

Te Kawerau. If we go to the next page and 

paragraph 85, you acknowledge or you 

decline to claim rights in the exclusive lands 

of Te Taoū and Ngāti Whātua Tūturu. So 

you’re recognising exclusive areas for other 

groups, correct? 
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Transcript 

reference 

Evidence 

A.  For those groups outside of Tāmaki Makaurau 

in the Kaipara, such as Haranui. 

Q.  So is it only in Tāmaki Makaurau that there 

are no exclusive areas?  

A.  That’s right. 

Dr Te Kahautu Maxwell 

Maxwell NOE 

2712/11-27 

Q.  You reject the idea of exclusivity and mana 

whenua being held by one group in your 

evidence, is that rejection specifically in 

relation to Tāmaki or rejection of exclusivity 

as a concept in general? 

A.  Well let me put it, give an example. My 

understanding of the Tāmaki area and what I 

know pertaining to me and Ngāi Tai ki 

Tāmaki, that we’ve always belonged here and 

we’ve been here for a long, long time. And 

you know, the Marae o Taikehu, Maraetai, 

and Ngā Waka o Taikehu, me he kai taha 

kapi tai. Ngā mokopuna toa o Taikehu but 

not just that, we have whakataukī, we have 

burial sites. So, that’s my point I was making 

there but there are exclusive areas, there are 

exclusive areas. Taupiri is Waikato but then 

we have Waikato River which starts at 

Tongariro and you have Tūwharetoa, then 

you come down and you have all the other 

iwi, Ngāti Tahu, Te Arawa, coming right 

down, Ngāti Koroki Kahukura and all the iwi 

that are on the river. It’s not just Waikato 

they belong to, the Waikato River, but there 

are many iwi. My marae Terere in Ōpōtiki is 

exclusively my, belongs exclusively to Te 

Whakatōhea. The Otara River that flows past 

my marae is exclusively Te Whakatōhea. 

Maxwell NOE 

2739/10-14 

A.  But they have responsibility, to respect each 

other because if they don’t, in former times 

there's gonna be a war. 

Q.  Sure, and I understand – 

A.  So I'm just saying, yes hapū do have 

exclusive mana if you're not on those 

borders. 
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Transcript 

reference 

Evidence 

James Brown 

Brown NOE at 

2914/10-31 

Q. No, I understand that position. And in the 

judgment Fogarty J in the High Court 

recorded that the Ngāi Tai ki Tāmaki claim 

was for rangatiratanga over Rangitoto. Do 

you remember that being the claim that was 

made in that Court? 

A. Peratu and Motutapu a Taiki, so aroha mai, 

the real name of Rangitoto is Peratu. 

Q. But in terms of the claim –  

A. Yes.  

Q.  – the Judge had that right?  

A. Yes. 

Q. And in terms of rangatiratanga, again if you 

could help me with my understanding of that. 

I take that to mean “chiefly or authority in 

dominion”, would you agree with that broadly 

as a translation? 

A. Well that’s one translation, in this context 

this is really about the origins, our 

whakapapa and protected it. 

Q. In terms of Rangatiratanga and its status as 

a matter of tikanga would you say that it is 

something that is more fundamental than 

mana whenua? 

A. Sorry, can you re-ask.  

Q. Sure. Would you say that rangatiratanga is 

more fundamental than mana whenua, is 

more important than mana whenua? 

A. I wish you asked my tohunga that question. 

My view is they go hand in hand. 

Brown NOE 

2915/16-25 

Q. And the judgment was from the President of 

the Court of Appeal and he recorded that: “it 

is plain that Ngāi Tai’s people are tangata 

whenua of the motu. Nor is there any doubt 

that iwi holds mana whenua over the motu.” 

And you’d agree with him on that, I expect? 

A. Yes.  
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Q. And he goes on to say that: “Ngāi Tai’s 

argument here though goes further and 

asserts rangatiratanga over the motu.” 

A. Yes.  

Q. So he had that right as well?  

A. Yes. 

Brown NOE 

2916/16-24 

Q. But the Supreme Court judgment, O’Regan J 

records that you gave evidence to the fact 

that the Ngāi Tai Trust, the iwi and its 

negotiators are very clear that, despite the 

collective nature of the redress provided 

under the Collective Redress Act, it is Ngāi 

Tai ki Tāmaki and not the Tāmaki Collective 

that has mana whenua and customary 

interests on the motu, that’s quite a – 

A. Correct. 

Q. You agree with that?  

A. Absolutely. 

Brown NOE 

2918/1-4 

A. Yes, so all of them; together, side by side, 

far apart, we share many, many things with 

Ngāti Pāoa. 

Q. Do you share everything with Ngāti Pāoa?  

A. No. 

Te Ākitai Waiohua witnesses 

David Wilson 

D Wilson NOE 

2952/18-23 

Q. And you’ve also described that the principal 

marae for Te Ākitai Waiohua is at Pūkaki in 

Māngere, is that correct? 

A. Yes.  

Q. Would you agree that Pūkaki then is in the 

heartland or Ūkaipō for Te Ākitai Waiohua? 

A. Somewhat, yes. That’s not the only place. 

Yes. 
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Plaintiff’s witnesses 

Te Kura Kapea 

Kapea NOE 

101/4-17 

Q. So, there’s a number of different ways that 

groups can exercise ahi kā even when you 

do not have physical possession of the land, 

that’s correct isn’t it? 

A. Yes. 

Q. And one of those is reciting historical 

connections and whakapapa to that land? 

A. Well I think it’d have to be a whole lot more 

than just reciting. 

Q. That’s just one example of how you can 

reiterate your ahi kā in an area though, is 

that right? 

A. No, that doesn’t translate to ahi kā. 

Q. So, in terms of I guess what translates to ahi 

kā, your focus would be around where you 

are physically located now? 

A. And your presence over your domain, your 

maintaining of your Māori presence over 

your domain. 

Kapea NOE 

111/14-24 

A. Well, I think what I was trying to point out 

there yesterday is what happens after, is the 

follow-up or the – a follow-up, there is either 

a follow-up or not following the raupatu. 

Q. What sort of things might “follow-up” cover? 

A. Well, either a permanent stay or return to 

where they come from. 

Q. And if there’s a permanent stay, what’s the 

significance of that? 

A. That would be the beginnings of a – that is 

tinei ahi, the extinguishing of the fires of that 

place, and tahu ahi where you spark, you 

light your own fires and then you maintain 

those fires, and that transitions into, well 

that is ahi kā, and then the continuation of 

that transfers into ahi kā roa. 
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Paul Meredith 

Meredith NOE 

1156/11-21 

Q.  But I wasn’t clear whether you were saying 

that in order to have mana whenua or 

authority jurisdiction over land, you must be 

able to show ahi kā? 

A.  Yeah you need to be there. 

Q.  Who do you need to show it to?  

A.  Well usually neighbouring tribes would 

recognise your ahi kā, your presence there. 

Q.  And if they don’t? 

A.  Well they usually do and then of course just 

your actual presence there. Sometimes you’ll 

find that a neighbouring tribe won’t but 

others will from afar. 

Meredith NOE 

1157/11-17 

Q.  So what’s the degree of occupation needed 

to keep ahi kā alive, in your view? 

A.  Well people have talked about that sort of 

three generation rule, I think that’s a bit 

formulistic. I think it’s just when people that 

sort of have established pā, their kāinga, 

their cultivations. So if you got evidence of 

that, and then of course there’s a history of 

you being there, so that could be several 

generations. 

Meredith NOE 

1211/6-11 

Q.  And that core heartland, what is that defined 

by or what is that defined in terms of tikanga 

concept by? 

A.  That’s defined by our mana over those 

areas, our turangawaewae, our identity, our 

take tupuna, our take ahi kā, you know, in 

order to make those claims one has to 

demonstrate that, so if I was the Court that’s 

the sort of thing I would be looking for. 

Charlie Tawhiao 

Tawhiao NOE 

1244/29-34 

Q. And the thing that gives you the status on 

that land is the exercise of ahi kā roa? 
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A. The thing that gives us status on the land 

originates from take raupatu, yes. 

Everything else flows from that.  

Q. But the ahi kā roa is the thing that 

establishes it?  

A. Yes, that’s how it is maintained. 

Tawhiao NOE 

1245/1-6 

Q. Because you could fight a battle in a place, 

defeat a people, but never stay there and 

never occupy it, that's correct, isn't it? 

A. Yeah, and in fact that happened. 

Q. So you would never establish ahi kā roa in 

that situation, would you? 

A. No. They were battles fought mainly to 

extract revenge, rather than – so they were 

raids of utu in retribution rather than raids of 

occupation. 

Tawhiao NOE 

1268/9-14 

1268/26-31 

Q. You mention at paragraph 42: “In our case 

as Ngāi Te Rangi we have long exercised ahi 

kā over the lands immediately adjacent to 

Hauraki iwi territory with three marae 

belonging to the Tauranga Moana iwi.” So I 

take it that in terms of the physical 

presence, marae are very powerful or cogent 

indicators of mana whenua? 

A. They are for us, yes. 

[…] 

Q. So marae are a sign of physical presence or 

a relevant physical presence, I presume, 

because a marae is a cultural indicator, it 

speaks to cultural presence rather than 

merely physical presence? 

A. Absolutely, it speaks to cultural authority. It 

would not be possible to establish a marae 

without that authority, either by you 

asserting that authority or by having that 

authority granted to you by mana whenua. 

Tamati Kruger 

Kruger NOE 

1833/8-16 

Q. You exercise ahi kā roa and, as a 

consequence of that, you establish yourself 
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in that place and you establish that enduring 

connection to that piece of land? 

A. I would say that your take is empty without 

ahi kā roa. So my example would be that if 

there was histories between yourself and 

myself and historically you could refer to 20 

battles where you won all 20, defeated me, 

but then after each battle you returned to 

Rūātoki and never, ever stayed here, the 

victories of your battles does not equate 

then to mana whenua. 

Ngāti Paoa witnesses 

Ted Andrews / Glen Tupuhi 

Andrews/Tupuhi 

NOE 1326/23-

1327-3 

Q. Good morning, can I first ask a question 

about paragraph 39.  And, just to be clear, 

I’m representing Ngāti Whātua Ōrākei.  In 

paragraph 39 you have a quotation from the 

Māori Land Court and at the end there’s a 

reference to title to lands which appears to 

have been established by occupation and 

conquest.” Am I right to understand that 

occupation and conquest would establish aki 

ka? 

(GLEN TUPUHI:) 

A.  Yes. 

Q. And the longer the occupation, you get to ahi 

kā roa? 

A. Yes. 

Marutūāhu witnesses 

Henry Mikaere 

Mikaere NOE 

2338/26-2339/19 

Q. I’ll take you to what I think might be that 

discussion and it starts at paragraph 38. And 

you commence that by speaking about how 

you come back to the fundamentals of 

tikanga as taught to you by the old people 

and then if we can go to the next page 

please and I wanted to pick up at 

subparagraph (c) and just allow you to read 

that. 
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A. Yes. 

Q. And so I am understanding there that you 

set out some of the take by which 

relationships with land may be formed, is 

that right? 

A. Correct. 

Q. And if we look at the next subparagraph, 

subparagraph (d), I see your position is that 

relationships with land based on these take 

do not depend on continual occupation, have 

I read that right? 

A. Over every square inch, yep. 

Q. Thank you and you’ve referred in that 

subparagraph to the need to maintain 

relationships or keep warm relationships with 

the land, haven’t you? 

A. Sorry, which one are you on now? 

Q. My apologies, I’m on subparagraph (d) and 

in the second line you’ve mentioned that it is 

important to maintain or keep warm 

relationships with the whenua? 

A. That’s correct. 

Q. And so if I understand your evidence 

correctly, provided that keeping warm is 

done, then the relationship with the land is 

maintained, is that right? 

A. Correct, the fires never go out. 

Ngai Tai ki Tamaki witnesses 

Te Kahautu Maxwell 

Maxwell NOE 

2712/11-27 

Q.  You reject the idea of exclusivity and mana 

whenua being held by one group in your 

evidence, is that rejection specifically in 

relation to Tāmaki or rejection of exclusivity 

as a concept in general? 

A.  Well let me put it, give an example. My 

understanding of the Tāmaki area and what I 

know pertaining to me and Ngāi Tai ki 

Tāmaki, that we’ve always belonged here 

and we’ve been here for a long, long time. 
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And you know, the Marae o Taikehu, 

Maraetai, and Ngā Waka o Taikehu, me he 

kai taha kapi tai. Ngā mokopuna toa o 

Taikehu but not just that, we have 

whakataukī, we have burial sites. So, that’s 

my point I was making there but there are 

exclusive areas, there are exclusive areas. 

Taupiri is Waikato but then we have Waikato 

River which starts at Tongariro and you have 

Tūwharetoa, then you come down and you 

have all the other iwi, Ngāti Tahu, Te Arawa, 

coming right down, Ngāti Koroki Kahukura 

and all the iwi that are on the river. It’s not 

just Waikato they belong to, the Waikato 

River, but there are many iwi. My marae 

Terere in Ōpōtiki is exclusively my, belongs 

exclusively to Te Whakatōhea. The Otara 

River that flows past my marae is exclusively 

Te Whakatōhea. 

Maxwell NOE 

2746/23-229 

Q.  […] And there Mr Meredith explains his 

explanation of ahi kā? 

A.  Yes. 

Q.  “To maintain rights and interests in land, 

individuals and groups needed to show 

continuous occupation of an area”? 

A.  Yes. 

Q.  And you’d agree with that? 

A.  Yes sir. 
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Plaintiff’s witnesses 

Te Kura Kapea 

Kapea NOE 

105/26-106/15 

Q. Are you able to comment on whether that’s 

in your understanding a general view of ahi 

kā across various iwi? 

A. Yes, I would presume that other iwi would 

take the same look at that as ahi kā. 

Q. And are you able to tell us whether that is 

the view of Ngāti Whātua Ōrākei about what 

ahi kā involves? 

A. Āe.  

Q. And it is or it is not? 

A. It is. 

Q. Paragraph (b) on mana whenua, the same 

issue, can you read paragraph (b) on mana 

whenua please to yourself.  And, again, on 

the basis that ties into declaration A, do you 

have any comment on its validity or 

otherwise? 

A. No comment.  I agree. 

Q. And your understanding or expectations 

about the view that other iwi might take of 

that description of mana whenua? 

A. I would expect that other iwi take the same 

approach. 

Q. And to confirm, is this the understanding that 

you believe that Ngāti Whātua Ōrākei has of 

mana whenua? 

A. Yes. 

Q. And for completeness, insofar as those are 

described as principles of tikanga, that is say 

ahi kā and mana whenua, is that a correct 

assumption that they are principles of 

tikanga, or not? 

A. They are. 
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Paul Meredith 

Meredith NOE 

1151/5-22 

Q.  Just turning to tikanga, and you may have 

already accepted this previously but I’ll put it 

to you, each hapū and iwi will have their own 

historical and tikanga authorities and 

descriptions, would you agree with that? 

A.  So I would but I would also remind the Court 

that there is – when we discussed this at the 

conference there was this sort of tāhuhu, this 

overarching sort of tikanga which sort of 

provided guidance to those variations. And I, 

you know, I think about some of the writings 

of Hirini Moko Mead and Joe Williams and 

others, Sir Taihakurei Durie, they all talk 

about this concept of tikanga Māori, this 

underpinning that sort of informs these more 

regional variations. But, you know, it’s sort of 

very – there’s that similarity, that 

commonality that runs through those 

tikanga. And that’s sort of been my 

impression from reading particularly Native 

Land Courts from around the country and the 

minutes and the sort of the tikanga that’s 

been articulated. 

Q.  So concepts of whakawhanaungatanga, et 

cetera, would be a constant across the 

country? 

A.  Yes, whakapapa, ahi kā, raupatu, (Māori 

12:24:39), take tupuna 

Meredith NOE 

1166/23-28 

Q.  That’s an important point because you’ve 

emphasised tikanga Māori and the practice of 

tikanga around the motu and, my 

paraphrase, that there are values that are 

fundamental and apply across the motu, is 

that a fair paraphrase of some of your 

evidence? 

A.  Believe that’s fair. I think there’s definite 

commonality that allowed Māori to interact 

on a tikanga basis. 

Meredith NOE 

1167/17-30 

Q.  You’ve talked in your evidence, including in 

your reply evidence, where I think you’re 

agreeing with Mr Wilson about tikanga not 
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being frozen. You agree with that, don’t you, 

it’s not frozen? 

A.  No, it’s not frozen, it can evolve, but again 

there are – so there’s again there’s those I 

think I’ve referred to as those tāhuhu of 

tikanga, that there is historical precedent 

that sort of guides that tikanga. So I think as 

I was saying before it’s just not personal 

whim. You know, I’ve heard a lot of people 

talk about it, you know, it evolves, its 

flexibility, but I think that, you know, one can 

take that too far. It has to have some 

structure, it has to have some precedent, and 

it has to – and it’s usually informed by 

authoritative figures rather than just, you 

know, which then sort of test it with the 

people and it’s really the people that will say, 

yes, we will follow that tikanga, or, we may 

not follow that tikanga. So there is a level of 

complexity around – sorry. 

Meredith NOE 

1194/16-27 

[…] 

Q. Can we also take that to mean in general 

that you think codification of tikanga is 

undesirable?  

A.  I’ll just have a read of this again, sorry. I 

think we should just be wary of it. You know, 

we then need to allow for those expressions 

of sort of regional interests and be careful 

that we don’t freeze tikanga but, again, it’s 

not to suggest that there aren’t those 

underlying sort of principles that inform 

tikanga. I suppose those are, if you like, 

have been codified since time immemorial. 

So, yeah, I suppose it’s who’s doing the 

codification is another important aspect to 

take into account. 

Meredith NOE 

1197/11-15 

Q.  So there’s no one universal definition or way 

of expressing it, would you agree with that? 

A.  I think there is one – there definitely is within 

Māori tradition the notion of political 

jurisdiction or authority over an area, which 

can include excluding others, having that sort 

of dominion. 
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Tamati Kruger 

Kruger NOE 

1839/29-34; 

1841/25-1842/20 

Q. And what I took from that is that you were 

illustrating how although the practice of 

tikanga might be different, the values that 

underlie that tikanga are consistent, aren’t 

they? 

A. Yes. They are re-enactments, in my view, the 

whole marae kawa that we refer to is a re-

enactment of all of the things you and I 

believe in about our divine origins. 

[…]  

Q. And those important values that underpin 

Māori society and Māori social interaction? 

A. Tikanga cannot be separated and live 

autonomously from its philosophical basis. 

That’s where it comes from. In some iwi the 

philosophies call – the popular term in the 

‘20s and ‘30s was kauae runga, kauae raro, 

where the key principles of philosophy was 

tapu and mana. And that – the suspicion was 

that human beings were gods in ruin, that’s 

how we existed. 

Q. Yes but with even the reference to the kauae 

runga and the kauae raro, gives us some 

insight. So the notion of the kauae runga – 

A. Yes. 

Q. – the things that are spiritual, celestial, 

divine, and the kauae raro which is talking 

about the more mundane things and the 

bringing together of those things? 

A. Yes. 

Q. In terms of human interaction. 

A. Yes. 

Q. So what it means in relation to land therefore 

is that there might be some different 

practices that occur but the values that 

underpin land, connection, whakapapa, ahi 

kā roa, are consistent across Māori society, 

aren’t they? 
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A. Yes. Yes. And our loss and – from 

colonisation is beyond the count of our grief 

and the things that you are talking about is 

part of that count of loss and grief that all 

indigenous people now are injured and we’re 

damaged and we spend a lot of time 

worrying and thinking about how we become 

who we should be and how we restore 

ourselves and recover. That is our calling to 

do. And we live in a different time zone to 

Pākehā culture, we have to think in 

generations, we don’t think in three year 

strategic plans. We think and operate in 

generations. That’s how long these things 

take. 

Marutūāhu witnesses 

Korohere Ngapo 

Ngapo NOE 

2312/4-15 

Q. In your paragraph 9, in the first sentence you 

describe in general terms what tikanga Māori 

is.  Would you agree that across all or most 

Māori groups, there is a set of core values or 

principles? 

A. Yes, but like the example I just gave 

previously regarding kawa and tikanga, the 

operationalisation is different by each. 

Q. And I think we may be able to agree on that 

I think, that – well can we agree that those 

core values or principles are probably 

described as tikanga Māori? 

A. Can you please repeat your statement, 

question? 

Q. Can we agree that the set of core values or 

principles that we talked about a minute ago 

can be properly described as tikanga Māori? 

A. Yes […] 

Henry Mikaere 

Mikaere NOE 

2340/7-25 

Q. We turn back please to paragraph 27. And 

you’ve set out your understanding of the 
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concepts of whanaungatanga and whakapapa 

here, haven’t you? 

A. Yes. 

Q. And I take it that you have set that out from 

the perspective of Ngāti Maru and 

Marutūāhu, is that right? 

A. That is correct.  In fact across my (Māori 

12:39:56) through my different iwi, it’s the 

same thing. 

Q. Well, that was what I was wanting to ask you 

is I read your definitions there as not 

particularly controversial. Would you expect 

anyone to seriously disagree with you on 

that? 

A. No, I wouldn’t. 

Q. And on the next page at paragraph 28 you 

have a similar statement where you set out 

your understanding of mana and 

kaitiakitanga.  And, again, I took those as 

quite uncontroversial statements. Would you 

agree with me? 

A. I don’t see them as controversial. 

Q. Thank you. 

A. Or conflicting. 

Wati Ngamane 

W Ngamane 

NOE 2373/19-

2374/4 

Q. And the issue being discussed here – sorry, 

we may need to scroll up a little – on the 

left-hand side is “fundamental principles of 

tikanga that apply to relationships between 

iwi and to the whenua in Tāmaki Makaurau 

and elsewhere”. And so what your group of 

experts is agreeing is that those fundamental 

principles include those take stated in the 

middle column, that’s right, isn’t it? 

A. Yes.  But it also said “these include” so it’s 

not a finite list. 

Q. Understood.  But on that list we have take 

tupuna, take ahi kā and take tuku whenua, 

correct? 
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A. Yes. 

Q. So I take it you are in agreement that those 

are fundamental matters that apply to 

whenua in Tāmaki  Makaurau? 

A. Some of them. 

Q. Which of those don’t apply to whenua in 

Tāmaki Makaurau? 

A. Well you’ve just selected three out and, yes, 

those three do apply but – 

Q. So do the others? 

A. – there’s others, so do the others. 

Q. Understood, thank you. 

A. Yeah. 

Ngai Tai ki Tamaki witnesses 

Te Kahautu Maxwell 

Maxwell NOE 

2710/33-2711/34 

Q.  So there you talk about there being iwi 

variations of the core values, I just wanted to 

check what you meant by that, did you 

meant there’s variation in the core values 

themselves or variation in how they're 

applied, interpreted, et cetera in different 

contexts? 

A.  How they applied yes. 

Q.  So you look at tikanga as there being these 

big core values – 

A.  Yes.  

Q.  But region specific as to their application. 

A.  Well it’s how, I think I gave personal 

examples of how I – exercise or, yeah how I 

exercise those core values. But within a 

hapū, there are variations, and within the 

wider context of an iwi there are variations, 

but in terms of love, and aroha, the root of it 

is still there, no matter how, what the 

variation is, love’s still, the love – the 

principle of love that guides that tikanga is 

maintained, but it’s how you exhibit that love 

or how you practice that love, or how you 
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offer that love may be see – may be done in 

different ways, and in terms of how you 

respect the whakapapa and what whakapapa 

means to you, but the tāhuhu or the, the 

main, the signpost, I'll use tāhuhu as the 

sign post in terms of whakapapa, remains. 

Yeah, but how that’s applied and how that’s 

practiced, that’s up to the individual. 

Q.  And I note that you list mana as one of the 

core values that are common across Māori is 

that right?  

A.  Yes well mana, mana has – different 

applications and also different, well has many 

faces, yeah, you know it’s – mana is also, to 

– uphold mana or to uplift someone’s mana, 

or to enhance someone’s mana, is also 

underpinned by the respect, aroha, or the 

love. So I’m using aroha as respect and I’m 

using aroha as love and I’m using aroha in 

those contexts to uphold the mana. It 

enhances my mana, it upholds my mana and 

it also upholds the mana of the person, the 

iwi or the object that I’m interacting with at 

the time. 

Q.  And I note that you had an equation of aroha 

and mana there and is that because 

understanding how tikanga operates, all of 

these concepts are intimately interconnected, 

aren’t they? 

A.  Yes, they’re innate, yeah they’re part of – 

they’re the whole, what would you call it, the 

combo. 

Maxwell NOE 

2715/23-28 

Well as I said, you know, we wouldn’t be dressed 

like this. Yeah so the practices were different and 

the practices were different but tikangas may have 

– tikangas, you know, I get slapped at university if 

I say “tikangas”, adding an S to a Māori word. The 

practice of tikanga may have changed but the 

tāhuhu I would say, the signpost or the root of that 

tikanga still remains, yeah. 
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Te Ākitai Waiohua witnesses 

David Wilson 

D Wilson NOE 

2951/22-29 

Q.  In relation to whenua, the experts for Te 

Ākitai, Marutūāhu and Ngāi Tai ki Tāmaki 

have agreed as a result of that hui that take 

whenua is important to assess? 

A.  Yes.  

Q.  And those take include the list that we can 

see towards the bottom of that column take 

tīpuna, take ahi kā and others, including take 

tuku and take raupatu? 

A.  I support and agree. 
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Te Kura Kapea 

Kapea NOE 

89/10-22 

Q. I thought your evidence was that only one 

tribe can hold mana whenua, yet it seems to 

me based on your own evidence and your 

answers to questions, there’s a number of 

different ancestral lines going on here in 

regards to Ngā Iwi, Ngā Oho, Te Taoū, Te 

Uringutu.   

A. Yeah, no, you’re trying to sort of bake a cake 

out of nothing, and these people have many, 

a lot of whakapapa, but at the end of the day 

they collaborated under those three names 

and they provided, maintained the presence 

over these lands.  Now to say that everybody 

who shares that whakapapa has the same 

right, kahore.  It is the people who live there 

and maintain that presence, i.e. from Āpihai 

Te Kawau’s time it was those three hapū 

established under those names, Ngā Oho, Te 

Uringutu and Te Taoū, and have maintained 

that presence on the isthmus, what we are 

calling our heartland. 

Kapea NOE 

89/23-34 – 90/1-

6 

Q. So reconciling what you've just said with the 

final sentence in paragraph 1.3, it talks about 

the ariki Āpihai Te Kawau who signed the 

Treaty of Waitangi through the title applied 

to him of the “man of many cousins”, which 

reflected the many ancestral strands on 

which he could call to support his claims to 

mana whenua in Tamaki.  So it’s all of those 

strands that you’re talking about that he 

could call upon to make his claim to mana 

whenua? 

A. No. 

Q. So that’s wrong? 

A. His mana is purely through his – him and his 

people, through their presence.  Now he has 

lots of cousins through his whakapapa, which 

enhances his relationships to others.  That’s 

all that means.  That means that he – so if 
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he has, so he can whakapapa to Ngāti 

Mahuta, can the sentence of – Āpihai Te 

Kawau go into Waikato to the heartlands of 

Ngāti Mahuta and say: “Oh well, we’re 

cousins to you, this is our whenua”?  

Absolutely not.  But can they use that: “Oh, 

we've got a flat tyre, can you give us a hand 

to change the flat tyre”?  Well yes.  “Can we 

get some assistance off you, dear cousin”?  

Yes. 

Paul Meredith 

Meredith NOE 

1162/12-33 – 

1163/1-2 

Q. And do you recall in the 1866 decision that 

Chief Justice Fenton said that: “Whakapapa 

would be helpful for discovering members of 

tribes but rarely should they be used for the 

purposes of determining the properties of the 

tribe.” Do you recall seeing that?  

A.  Yes I think I do remember reading that. 

Again, you know whakapapa is important but 

it’s the only thing that must be taken into 

account. So you know, I found Fenton quite a 

fascinating character and there’s some things 

I agree with him, some things I don’t, there’s 

a number of Pākehā ethnographers of that 

time but so I would say that yes, whakapapa 

is important but it’s not, I just think it’s not 

the only thing that must be taken into 

account. Again, whakapapa helps shape and 

gives some definition to some of those 

relationships and some of those proprietal 

[sic] rights and interests. Again, I mean and 

again I think that’s where going back to 

some of those Maniapoto examples that you 

were talking about, you know there’s 

definitely from my point of view some 

confusion around the whakapapa for example 

you know the big thing about Rereahu was 

that how could Rereahu be a hapū of 

Maniapoto when Rereahu was the father of 

Maniapoto? Well actually if you look at who 

was claiming to be Ngāti Rereahu, it wasn’t 

all the descendants of Rereahu, it was the 

descendants of (Māori 12:53:01) who was a 

younger brother of Maniapoto. They’re the 

ones that took the tribal hapū appellation 
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“Ngāti Rereahu.” So I think that’s, I think 

again, tikanga to me is usually quite clear, 

it’s just the misinterpretation of history, 

misinterpretation of whakapapa and – 

Charlie Tawhiao 

Tawhiao NOE 

1243/20-27 

Q. So there’s common descent to the waka 

Matatua? 

A. Yes. 

Q. And that in itself isn't enough for any iwi of 

Matatua to claim mana whenua across that 

entire rohe, is it, a whanaungatanga 

connection?  

A. No.  

Q. There has to be more than that in order to 

establish mana whenua in a place, doesn’t 

there?  

A. Yes, there does.   

Tamati Kruger 

Kruger NOE 

1833/31-34 – 

1834/1-8 

Q. So if I went to a marae, I don’t have a Tūhoe 

whakapapa but let’s just assume for the 

hypothetical that I do, one of the things that 

I would talk about on that marae would be 

my connection to you? 

A. Yes. 

Q. So I would recite that whakapapa? 

A. Yes. 

Q. But the purpose of that establishes that 

human relationship and that connection, 

doesn’t it? 

A. It does, yes. 

Q. But it doesn’t in and of itself give me mana in 

relation to the land that we’d say that you 

have mana over? 

A. That’s correct, it does not give you that 

mana. 
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Ngai Tai ki Tamaki witnesses 

Te Warena Taua 

Taua NOE 

2575/6-18 

Q.  And so whakapapa, as you say, is 

unchanging and the whanaungatanga is, if 

you like, the practice of those whakapapa 

connections? 

A.  Correct. 

Q.  The recognition of them, the observance of 

them – 

A.  Yes.  

Q.  – those things? 

A.  And in whanaungatanga is the gifting of kai 

and marriages and all of that. […] 

Q.  I think if I come back to my question, the 

fact that you have that connection doesn’t in 

and of itself give you a take to land, does it?  

A.  That’s right. 

Q.  Notwithstanding its importance? 

A.  Yes. 

Te Kahautu Maxwell 

Maxwell NOE 

2742/10-19 

2743/1-6 

A.  Whakapapa that ties you to the land.  

Q.  But it starts with military action, correct? 

A.  Yes. So the examples given here is that they 

have to marry, they married wāhine or 

leading female from the tribe that was 

defeated in the pakanga or in the battle and 

that’s about marrying into the people that 

belong to that land. Because if you didn’t 

have that, it all depends on the tribe or the 

tribe that’s been defeated in the battle and 

their alliances and I think we’ve given 

examples yesterday. You wouldn’t survive if 

you had, if you were a small tribe that has 

settled amongst big tribes that are related to 

each other. […] 

[…] 
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Q.  My understanding at the moment is that the 

rather brutal reality is the original raupatu 

and that the marrying in to achieve the 

whakapapa connections is a legitimising 

action that comes second, is that fair? 

A.  What I know is that whakapapa, you need 

that whakapapa or you need that 

whakapapa, that whakapapa establishes your 

presence and it ties you to that land. As I 

understand it, sir. 
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Margaret Kawharu 

Kawharu NOE 

292/7-12 

I accept that they didn’t disappear, but what I am 

saying is that it’s about political pre-eminence and a 

number of people in the Ōrākei minutes, including 

Hetaraka Takapuna, say there is no tribe called Te 

Waiohua at present, there are tribes who descend 

from Waiohua.  So I make that qualification, I think 

it’s an important one. 

Kawharu NOE 

292/13-21 

And when you talk of the marriages with Waiohua 

women and so on, what the, the point is that once 

Kiwi Tāmaki, who had had the domain, was killed, 

then people certainly – and no one’s going to deny 

that ancestry and descent from Huakaiwaka, least 

of all us.  But as a political force, I haven’t seen Te 

Waiohua, or any leader of Te Waiohua, come since 

that time, as far as I can see.  But that doesn’t 

deny them, deny anybody, that very important 

whakapapa. 

Kawharu NOE 

292/30-33 – 

293/1-2 

But I think we need to be careful not to make the 

assumption that the Waiohua of old under Kiwi 

Tāmaki managed to stay alive and thriving in the 

way that it had done all the way through to today, 

politically.  I’m not denying anyone’s survival and 

continuation but as a political force, I would argue 

that that’s where Ngāti Whātua did come.  As small 

as they may have been, they still came, and 

literally took over. 

Kawharu NOE 

313/17-22 

So when I talk of Kiwi being killed and he had a 

very important role, rather a dominating role, 

rather the role of a war lord in the area in his time, 

as were there others around the country, when he 

was killed by Ngāti Whātua that took away his pre-

eminence and Tuperiri fulfilled it.  So I gave it a 

little bit of thought, this question of pre-eminence, 

and I also qualify it by being political in the sense I 

explained to someone else, that there was no 

denying of people who had probably lived under 

Kiwi continuing to live, but politically they'd 

essentially lost the leader of a huge confederation.  

And by Tuperiri coming with the backing of Kaipara 
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time and time again to re-establish a pre-eminence 

in the area, and then marrying into those key lines, 

that in my mind was pre-eminence. 

Ngarimu Blair 

Blair NOE 517/5-

8 

Q. Heartland in the sense you were explaining it 

before, your area of mana whenua? 

A. The area that we took from Kiwi and have 

maintained to this day, yes.  Central 

Auckland. 

Blair NOE 639/9-

11 

They don’t have mana whenua on account of the 

killing of Kiwi Tāmaki at Paruroa and the 

replacement of him on Maungakiekie Hikurangi by 

Tuperiri.  They lost their mana whenua then 

Blair NOE 640/1-

4 

Under Tarahawaiki, Tuperiri’s youngest son.  He 

took on the banner, moniker, brand, Ngā Oho, Te 

Tuarua, as a way to pull together the remnants of 

the Waiohua who had been beaten during the 

raupatu and who were gathering again in the 

southern areas.   

Blair NOE 

640/14-17 

Revive Ngā Oho?  Te Tuarua, as I say is a moniker, 

a brand, an identifier, that the people under 

Tarahawaiki and Mokorua could gather themselves 

following the invasion, the occupation and the 

replacement of Kiwi Tāmaki on Maungakiekie by 

Tuperiri of Te Taoū.   

Blair NOE 651/4-

8 

We’ve always acknowledged Waiohua’s deep 

connections, relationships, whakapapa to those 

places.  However, they don’t have mana whenua 

over those places anymore on account of the killing 

of Kiwi Tāmaki and the deposing of him as holding 

the mana whenua of Central Tāmaki, that shifted to 

Tuperiri. 

David Williams 

Williams NOE 

730/30-34 – 

731/1-7 

The oral history that I’ve heard repeated on many 

occasions within Ōrākei hui, is that it was about 

1740.  I’m aware that Dr Angela Ballara traversed 

some of this material and came up with a much 

later date and I’m aware that Professor Belgrave in 

his report for these proceedings has enquired into 
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that matter as to when it was.  I mean, my guess is 

that it might’ve been more like 1760 than 1740, but 

even if it was as late as 1790, which would be, 

which was Dr Ballara’s guess I think – we’re all 

guessing, Professor Stone was guessing as well in 

his book, because none of the relevant people were 

alive in 1868 or ’66.  Whatever it is, quite a few 

generations have gone by since the raupatu to 

allow ahi kā roa to solidify the mana whenua claim 

based on that original raupatu from whatever date 

it was. 

Williams NOE 

731/11-21 

The date in anno domini terms is a Pākehā 

invention, obviously, and most of the evidence 

given to the court by the witnesses in both 1866, I 

assume, although I haven't read that, and 1868, 

gave dates with reference to other events or other 

persons who were alive at the time, and so – and 

events that had taken place since between 1840 

and 1868 they'd say: “It was in the time of the first 

governor, or the third governor.”  They wouldn't 

give a date, they wouldn't give an anno domini 

date, and with respect to the evidence of earlier 

events, they would say: “It was a the time of the 

Kapa Toa incursion against Waiohua at 

Maungawhau,” and so the dating is around events 

over which we've got no certainty in Latin anno 

domini year terms. 

Williams NOE 

732/3-6 

No, because in my view even if it was as late as 

1790, it’s still a sufficiently large number of 

generations away from 1840 and 1868 for ahi kā 

roa to have cemented and embedded the mana 

whenua claims that may have their origins in the 

raupatu. 

Williams NOE 

768/13-20 

Q. In answer to questions from my learned 

friend Mr Warren, there was a discussion 

about the date of the demise of Kiwi Tāmaki 

and the raupatu and suchlike, and at one 

point I took a note saying that your guess in 

terms of the available date range was 1760, 

and I wanted to invite you to explain why 

you would guess 1760? 

A. Something to do with the age of Āpihai Te 

Kawau in 1869, taking it back to being the 

grandson of Tuperiri, and so I used that 
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information to guess at about 1760 as a 

possibility, if you had to have a date.  

Vincent O’Malley 

O’Malley NOE 

1024/21-25 

Q. Well it would be relevant to Mr Te Warena’s 

Taua’s evidence that it was an intra-whānau 

battle, because they were closely related. 

A. I'm aware of that argument that he makes, 

and it’s certainly not one that other scholars 

have accepted, such as Dr Ballara.  So yeah, 

certainly I'm aware that he makes that case. 

Crown Witnesses 

Leah Campbell 

Campbell NOE 

1728/28-34 – 

1729/1-14 

Mr Hodder  

Q. So going on to the next page, 22420, bottom 

of the page please, paragraph 7.  There’s a 

discussion about the historical stuff that’s 

quite  concise but it starts off as saying: 

“Hauraki incursions into Tāmaki began during 

the seventeenth century.  By the mid-18th 

century Ngāti Pāoa hapū had established 

themselves in parts of the Tamaki isthmus.  

This occurred concurrently with the Ngāti 

Whātua conquest of the region, which saw 

the Waiohua tribes led by Kiwi Tamaki 

overthrown.” And then it goes on to say what 

Ngāti Whātua consider and then says: “Ngāti 

Pāoa and other Marutūāhu iwi strongly 

dispute the tuku whenua,” in particular.  And 

that’s a kind of a, in terms of the historical 

summary, that captures obviously quite a lot 

of history in a short space of time.   

A. It does.   

Q. But does that capture the essence, putting 

aside the statement of positions, does that 

capture the essence of what OTS has 

proceeded on, that Hauraki incursions into 

Tāmaki began in the 17th century and it was 
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effectively concurrent with Ngāti Whātua’s 

raupatu in relation to Waiohua? 

A Well, that was the advice I was getting and 

that was the advice we provided to the 

Minister. I haven’t looked at that historical 

research myself so I don’t think I can help 

you more than that, Mr Hodder. 

Marutūāhu witnesses 

Morehu Wilson 

M Wilson NOE 

2078/9-23 

Q. It struck me in reading your evidence and 

those of others around the historical 

narrative of the 18th  and early part of the 

19th  century and it seemed to me that a lot 

of the battles were purely and simply about 

revenge as opposed to a leader or a tribe 

wanting to acquire land, is that our 

assessment, here in Tāmaki Makaurau? 

A. I think that is a fair assessment. 

Q. It’s not as if Tuperiri was a visionary who 

thought that in 2021 the land  prices would 

be significant was looking to extend his 

empire, was it, it was more about revenge of 

a death that occurred prior? 

A. We were all related through complex 

genealogical connections. 

Q. So if these battles weren’t principally about 

land, it seems again in reading your evidence 

and the evidence of others that where the  

disputes arise other than seeking revenge as 

it relates to land is when a tribe sought to 

claim some sort of exclusivity, would you 

accept that? 

A. Affirmed. 

Michael Belgrave 

Belgrave NOE 

2200/16-23 

Q.  So insofar as Stone’s conclusion and 

discussion is that Waiohua had hegemony in 

the mid 18th century on the isthmus under 

Kiwi Tāmaki, do you say that’s a rash 

conclusion? 
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A.  I’d say that it is not supported by all of the 

traditions that associate with Tāmaki.  

Q.  But would you agree that one can find 

support for that proposition within, for 

example, the Ōrākei minute books? 

A.  Absolutely. 

Ngai Tai ki Tamaki witnesses 

Te Warena Taua 

Taua NOE 

2554/28-31 – 

2555/1-10 

So, many of the Pākehā so-called historians that 

wrote these histories were not historians as such, 

they were surveyors, they were accountants, and 

they didn’t do a very good job. But I want to say 

that there was no conquest because Kiwi Tāmaki 

and Tuperiri through their grandparents shared the 

same ancestry, same whakapapa, if you look from 

Kaipara all the way to Tāmaki Makaurau was 

Waiohua katoa, Waiohua whakapapa was 

throughout their veins. And so it wasn’t one tribe 

fighting another. In fact my old people whether in 

Waikato or at Ōrākei or at Ihumatao never saw that 

as a conquest by one tribe over another. It was an 

intertribal skirmish for an incident that had taken 

place some time prior when Waiohua, or Te Ākitai 

rather, went into the Kaipara to a (Māori 11:26:37) 

and I mean you would only go there if they were 

your relatives. An incident occurred and then an 

intertribal fight later on. But what you find is that 

the whakapapa is the same then, it’s the same 

today. 

Taua NOE 

2573/11-15 

Mr Mahuika 

Q.  So if we go with the take tupuna, so you’ve 

said there was no take raupatu within Tāmaki 

so I’m assuming that the interest that 

everyone has here is take tupuna, is that 

right? 

A.  Take tupuna is the interest that combines us 

all. There was certainly no take raupatu such 

as that referred to by Ngāti Whātua ki 

Ōrākei. 
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Taua NOE 

2586/3-26 

Mr Hodder 

Q.  Your evidence is also that there’s no such 

thing as a Ngāti Whātua raupatu of Tāmaki, 

correct? 

A.  Correct.  

Q.  And I think I’ve understood your evidence to 

be that that is because Ngāti Whātua are not 

separate from but were to Waiohua, who 

were the unsuccessful party in that 

engagement? 

A.  I say there was no conquest because it was 

an intertribal skirmish, if you like. Both Kiwi 

Tāmaki and Tuperiri share common ancestry 

but then also there were other Waiohua hapū 

that were not involved in this skirmish. 

Q.  Well let’s deal with one bit at a time. Do you 

accept that Kiwi Tāmaki and his people were 

unsuccessful in the military engagements 

with Te Taoū? 

A.  Kiwi Tāmaki himself belonged to a number of 

Waiohua hapū – 

Q.  That wasn’t the question. Do you accept that 

Kiwi Tāmaki and whatever group he was 

leading were unsuccessful in military 

engagements with Te Taoū? 

A.  I think you would be, to use your words, yes. 

Q.  But you distinguish that military outcome 

from the raupatu because in your evidence, 

raupatu requires an intertribal dispute, is that 

right?  

A.  Raupatu is normally a tribe not related over 

another tribe. Here we have a family fight 

going on and therefore I disagree that it was 

a conquest of any sort but rather an 

intertribal skirmish or a family fight. 

Q.  And so again, to the extent that anyone says 

otherwise, that’s an error by Pākehā 

historians and others?  

A.  You’re absolutely correct. 
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Taua NOE 

2602/14-22 

Mr Hodder 

Q.  Insofar as the people I have just mentioned 

have a view that there was a raupatu by Te 

Taoū in the 18th century over Waiohua they 

are wrong, that’s your evidence? 

A.  I don’t think that Hugh would write in any 

other way. I disagree with the way in which it 

has been written. 

Q.  Well, I think that means by definition your 

evidence is that they are all wrong, is that 

correct?  

A.  Well, I don’t consider it to be right correctly, 

all right. We have variations, we have 

differences, and I respect that difference, sir. 

Taua NOE 

2630/3-31 

Mr Hodder 

Q.  Going on to page 33637, chapter 24, the 

conquest of the Waiohua 1750, Kelly says: 

“We now cover that period which saw the 

downfall of the Tāmaki tribes and a conquest 

of their territory by the Ngāti Whātua of 

Kaipara.” So this is the raupatu that you say 

didn’t happen? 

A.  That’s right. 

Q.  And just to be complete on what didn’t 

happen, if we go to page 349.33639, this 

story’s been told elsewhere so I won’t take 

too long on it, but if we go to the right-hand 

side and just above the whakapapa that 

paragraph beginning: “They were not long 

left in peace,” this is the discussion of the 

last part of the engagement, “Came down in 

force and wiped them out, their destruction 

of the Waiohua being so complete that only a 

miserable remnant remained and these, it 

would seem, were suffered to remain in 

peace at Pukaki and Ihumātao on the south 

side of Māngere.” So again do I take it your 

evidence is that didn’t happen? 

A.  No, that’s correct. That is incorrect. Pei Te 

Hurinui Jones was an expert in Waikato-

Tainui history as it related to his own peoples 

normally usually of Ngāti Maniapoto but not 
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necessarily so to those of our own. And the 

fact of the matter is that the Waitangi 

Tribunal has over this period of time been 

very clear that in fact the Waiohua were not 

wiped out, continue to exist and has redress 

in these areas today. That is the history that 

I support. And I will go on to say that Pei Te 

Hurinui Jones had also used manuscripts 

written by the likes of Paora Tūhaere to write 

some of this material, I think that’s very 

clear in his writings as well. So he was very 

much a noted historian mainly of Ngāti 

Maniapoto history, I respect the man, but he 

was not an historian when it comes to the 

whenua and the peoples of Te Waiohua and 

Te Kawerau ā Maki. Clearly has used those 

manuscripts written by the likes of Paora 

Tūhaere. 

Q.  So not just Pākehā historians got it wrong?  

A.  That’s right, some Māori as well. 

Taua NOE 

2654/1-7 

Mr Warren 

Q.  Mr Hodder asked you a number of questions 

about your views on the claimed raupatu by 

Tuperiri and of course your answer and 

position was an intra-whānau affair, skirmish. 

How long have you held these views? 

A.  Since a child and, as I say, I was taught 

Māori as my first language and I was taught 

by my grandparents the history of our people 

and I have always held that view and that is 

the correct history as we know it. (Māori 

10:48:37), a family squabble. 

Peter McBurney 

McBurney NOE 

2794/7-18 

Since I’ve been researching this area since 2008 

with the Mahurangi report I’ve always taken the 

raupatu for granted, if you like, you know, and to 

some extent that’s been because it was peripheral 

to the research I was doing in 2008 because that 

was about Mahurangi, and so it’s hard to get these 

things out of your head and I hadn’t really heard Te 

Warena’s kōrero before I wrote this.  I might have 

discussed it with him, but I’ve got a very simple 
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definition of raupatu which is to where there is a 

fight, one side suffers a defeat and the other side 

ends up occupying the lands where – the victors 

occupy the defeated tribes’ lands, and so the 

evidence that I have been working is that Tuperiri 

occupied Maungakiekie and so on that basis I’ve 

accepted that there was a raupatu.   
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Plaintiff witnesses 

Te Kura Kapea 

Kapea NOE 

63/6-9 

Put it like this; we were away from Tāmaki for that 

period which I mentioned earlier, seven years like 

every other tribe in Tāmaki were, and the evidence 

that will follow over the days to come will clearly 

show that they returned for fishing and then the 

move back to reoccupy.   

Kapea NOE 

83/8-9 

Q. So just in terms of the return to Tāmaki, I think 

you've put it around 1837? 

A. No, it’s 1835. 

Kapea NOE 

83/19-27 

A. So in 1834 there were movements to, and to 

my understanding which will be laid out a lot 

clearer by people giving evidence, the details 

of those movements, is they made movements 

towards the mouth of Waikato in the ’34, and 

in ’35 moved across into the Manukau, and 

there is a – and Āpihai Te Kawau approaches 

Te Wherowhero, and there is an understanding 

of a joint return to Tāmaki Makaurau. 

Q. Joint return, who else was returning? 

A. Well, I'll refer to our return.  It was our people, 

and with Te Wherowhero as Ngāti Mahuta. 

Kapea NOE 

84/6-22 

Q. It’s not for me to give the translation but Mr 

Taua says literally “sit on his bosom,” in other 

words Pōtatau Te Wherowhero was like a 

father to Āpihai and Te Kauwau. 

A. Okay, if it would be nice if Warena was able to 

give that kōrero.  Now, okay, on what – in 

terms of what you’ve just said, sorry, give his 

translation for that? 

Q. “Literally sit on his bosom.” 

A. Okay.  And what does that mean? 

Q. I’m asking you if you understood what it 

meant.  You said you’d heard it before. 

A. Okay.  Yeah, from his newspaper clipping and 

then his evidence. 
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Q. That’s the only times you’ve heard that? 

A. Oh, and the recent engagement with Waikato 

Tainui at the Auckland Museum some months 

ago it was referred to in a manner which I feel 

is being manipulated somewhat to presume, 

from people like Warena and others of Waikato 

Tainui, to presume that Āpihai is under 

Te Wherowhero.  That is absolutely not true.   

Kapea NOE 

85/11-15 

Now, I just want to make it clear that Apihai had 

600 men and they went to Karangahape, Te 

Wherowhero come to Āwhitu, so I just want to 

reference that.  And that then they – there’s 

evidence that will show the actual steps and they 

lived totally separately.   

Kapea NOE 

110/18-29 

Q. You were asked questions yesterday about the 

return of Ngāti Whātua Ōrākei to the isthmus 

around 1835, do you recall those? 

A. Yes. 

Q. And your evidence was that Ngāti Mahuta 

accompanied Ngāti Whātua from Waikato to 

the Manukau? 

A. That's correct. 

Q. Where did Ngāti Mahuta live when they got 

there? 

A. On arrival, they stayed at Awhitu. Āpihai Te 

Kawau, his people, at Karangahape, 

Cornwallis. 

Q. Did Ngāti Mahuta every occupy land or sites on 

the northern side of the Manukau? 

A. Northern side – later on, they moved to 

Mangere and we moved across these ways.   

David Williams 

Williams NOE 

732/30-33 

Yes, and so when Ngāpuhi come in the 1820s and 

fight various battles and then – and kill quite a few 

people and then disappear, then that might have 

been a raupatu that led to something, but it didn’t, 

because they didn’t stay. 
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Vincent O’Malley 

O’Malley NOE 

996/17-21 

Q. In terms of that latter description, you would 

of course endorse the centrality of Pōtatau Te 

Wherowhero in the return of those to Tāmaki, 

is that right? 

A. Yes, well I think I make it clear in both of 

those documents that his role was 

instrumental. 

O’Malley NOE 

1043/21-34 

1044/1-2 

 

Q.  Were you saying that Marutūāhu peoples 

weren’t in Tāmaki? 

A.  If we’re talking about 1831, my 

understanding is that there would be very few 

people who would have been residing on the 

Tāmaki isthmus in anything more than a 

fleeting fashion. 

Q.  Do you disagree then that it was a very fluid 

time in Tāmaki with different tribal groups 

who were highly mobile when we’re talking 

about Waikato-Tainui, Ngāpuhi, Marutūāhu? 

A.  Groups are highly mobile in the early 1830s, 

yes. 

Q.  Including in and around Tāmaki, central 

Tāmaki? 

A.  Well it’s complicated for the period of say 

1830 to 1835 because most people are taking 

refuge elsewhere. 

O’Malley NOE 

1044/9-14 

Q.  “What becomes obvious is that a full-scale 

return by Ngāti Whātua was delayed by a 

persistent residual fear of Ngāti Pāoa of the 

Thames and Te Parawhau of Whāngārei, 

particularly of Te Parawhau.” Those are the 

sorts of events that are coming up in your 

evidence, in your report here, aren’t they?  

A.  Yes. 

O’Malley NOE 

1062/23-28 

Q.  What role did Ngāti Whātua and its leaders 

have in that return, if any?  

A.  Well, they were a substantial group, I think 

there were 600 who returned, as part of that 

process. There’s some suggestion that 
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advance groups of Ngāti Whātua, smaller 

groups of Ngāti Whātua, went on ahead of the 

main body and planted cultivations in 

preparation for the return of the rest of their 

people. So it’s a process that they're actively 

engaged in.  

Paul Meredith 

Meredith NOE 

1163/21-22 

Ngāti Whātua came back here and other tribes came 

back here with the support of Te Wherowhero 

Meredith NOE 

1163/34-1164/1-

5 

Q.  And Āpihai was living at Māngere at the time 

wasn’t he? 

A.  That’s right. I think when I looked at that 

return, it looks to me like you know more of a 

sort of a staged phase return and you can 

sort of understand that, I mean I’ve read 

numerous accounts where, you know: “We 

lived together for mutual protection,” and so 

it was a still sort of precarious situation there 

but yeah. 

Marutūāhu witnesses 

Michael Belgrave 

Belgrave NOE 

2172/23-28 

Q.  So from the 1830s? 

A.  Yes, yes, when Waikato come back with 

Whātua and others into the Manukau and 

Waitematā.  

Q.  And do you agree that Te Wherowhero’s role 

is critical in securing that return and the 

peaceful nature of the return? 

A.  I think he plays a critical role, yes. 

Belgrave NOE 

2202/30-33 

Q.  Professor Stone also accepts that the return 

from the Waikato after the musket imbalance 

had been overcome was by Ngāti Whātua to 

their ancestral lands and again you would say 

that’s a bridge too far? 

A. I think we’ve able to do more research on 

that than Professor Stone had. 
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Belgrave NOE 

2203/15-23 

Q.  Apart from a date issue around the date of 

the demise of Kiwi Tāmaki, Dr Ballara has the 

same sequence in her book on Taua, do you 

agree? 

A.  I think it’s substantially different on the 

return. There are some significant differences 

in terms of her view of the relationship of iwi 

in the return. 

Q.  I’ll come back to that proposition, to the 

return proposition later on. 

A.  I mean she quite definitely sees that – agrees 

that Ngāti Pāoa have rights that Ngāti Whātua 

were supposed to look after when they 

returned to Ōrākei, she accepts that 

agreement or that interpretation of the 

agreement with Kahukoti in 1838 I think. 

Ngai Tai ki Tamaki witnesses 

Dr Te Kahautu Maxwell 

Maxwell NOE 

2723/24-32 – 

2724/1-3 

Q.  So that’s the proposition, that you couldn’t be 

returned and resettled because you never 

left, is that right?  

A.  It was just I was meaning to say we never 

left and Ngāti Whātua were returned by King 

Pōtatau Te Wherowhero. So I’ve made a 

mistake. 

Q.  You’ve made a mistake – 

A.  Yes, sir. 

Q.  – in this sentence?  

A.  In my typing. 

Q.  And what should it have said? Ngāti Whātua 

returned? 

A.  We never left, meaning Ngāi Tai, Ngāi Tai ki 

Tāmaki never left Tāmaki. And Ngāti Whātua 

were returned and resettled on the land by 

King Pōtatau Te Wherowhero. A huge 

mistake, sorry. 
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Peter McBurney 

McBurney NOE 

2823/20-28 

Q. Yes, thank you.  And just while I’m here, 

nowhere did I understand your evidence to 

say that Ngāti Whātua Ōrākei has been 

supplanted as the occupiers of the central 

isthmus area being the 2006 RFR area by 

some other group? 

A. They were driven away from it and they 

stayed away from it for lengthy periods I 

believe and in fact when they came back they 

came back to the Manukau. 

Q. And then they came back to the west of the 

2006 RFR area, correct? 

A. They did that when they asked Uruamo if 

they could light their fires there.   

McBurney NOE 

2803/21-24 

Q. But you haven't, or at least you haven’t 

written about it and nor has anybody else, 

any occupation by Ngāpuhi in the isthmus? 

A. Some people have ventured that way but I 

haven't found any evidence for it myself. 

 

McBurney NOE 

2832/15-29 

Q. So there’s a discussion about the move back 

to Manukau and my understanding from 

various places, including from Stone, is that 

that’s not unwelcome to Te Wherowhero. 

A. Mmm. 

Q. These are guests that have stayed rather a 

long time – 

A. Indeed. 

Q. – it’s time – 

A. It’s starting to acquire rights. 

Q. Well there was a risk they might have 

acquired rights, and so moving him back was 

quite a good idea. 

A. Indeed. 

Q. And so that wouldn’t be a kind of unilateral 

step by Te Kawau and it wouldn’t be a 

unilateral step by Te Wherowhero, that would 
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be effectively a joint arrangement that they 

go back together, wouldn’t it? 

A. Yeah I have no issue with that. 

McBurney NOE 

2836/7-17 

Q. And then, and I’m using the language of your 

Mahurangi brief, that means there had been 

by that point a successful return by Te Kawau 

and his people to reoccupy their land.  So 

that’s the sequence that I’ve understood from 

that.  Now your evidence has a number of 

points that says the nature of the return and 

some of the dynamics, if I can put it that 

way, the return, suggests that Ngāti Whātua 

wasn’t exercising unilateral control over 

events, which might be a very generic way of 

putting it. 

A. I would agree with that. 

Q. Right, but it’s not part of Ngāti Whātua’s case 

either, to suggest that they were exercising 

unilateral control over events. 

A. Okay. 

Te Warena Taua 

Taua NOE 

2561/5-18 

Q.  And in your evidence you say Ngāti Whātua 

cannot have ahi kā because they were driven 

out by Ngāpuhi. Do you think any group has 

ahi kā in the central Tāmaki area? 

A.  Any group anywhere in the country that was 

driven out, right out, by another group, would 

have ceased to hold in – under the concept of 

ahi kā, to hold ahi kā. So my view that was 

not possible.  

Q.  So do you think no group has ahi kā in the 

central area? 

A.  I think that if any group has or wanted to 

enact, react or return to a status of ahi kā, 

then it would have to be those groups whom I 

referred to all being interrelated, intertwined, 

and sharing common whakapapa which takes 

them back through the ancestral lines of Te 

Waiohua and through back to the Tainui 

canoe. 
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Q.  So all or nothing? 

A.  Correct. 

Taua NOE 

2577/31-33 – 

2578/1-2 

Without Pōtatau Te Wherowhero none of these iwi 

that I speak of, including Ngāti Whātua ki Ōrākei, 

would be here today. It is that mana and that power 

and allegiance to the Kingitanga that has allowed for 

us to continue to occupy these lands as hapū and 

through that whakapapa belonging to the said lands 

together. 

Taua NOE 

2588/9-16 

Mr Hodder 

Q.  And I think you’ve also, it’s an essential part 

of your evidence, that Ngāti Whātua Ōrākei 

using the modern name returned in the 1830s 

because they were placed at various points in 

Tāmaki Makaurau by Te Wherowhero, 

correct? 

A.  Yes. 

Q.  And you also say that Te Wherowhero never 

relinquished his mana in and around Tāmaki?  

A.  Correct. 

Taua NOE 

2589/32-34 – 

2590/1-10 

Q.  And does that mean that at all times up to 

the depopulation of Tāmaki Makaurau in the 

1830s, maybe the late 1820s, somebody 

based in the Waikato had mana in and around 

Tāmaki? 

A.  Absolutely. Hence my ancestors of Ngāti 

Whātua saw that the closest relative that they 

could go to through their Waiohua Waikato 

ancestry was Te Wherowhero and that’s 

where they were looked after and protected 

until such time they were able to come back 

and live in those various areas brought back 

by Pōtatau Te Wherowhero.  

Q.  Well, that could be understood on the basis of 

whanaungatanga without necessarily there 

being a specific mana for Te Wherowhero 

over Tāmaki, agreed? 

A.  Well, we would see it differently because we 

are the people that belong to that connection. 
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Taua NOE 

2597/8-34 – 

2598/1 

Q.  Ngāti Whātua Ōrākei cannot claim ahi kā 

because they were driven out of the isthmus 

by Ngāpuhi and returned under Waikato’s 

protection. Then she proceeds to make some 

comments and the first one and I’ll let you 

read this to yourself, the first one is 53 about 

an enduring relationship with Waikato. 

A.  Yes, I don’t agree with her I’m sorry. 

Q.  You don’t? 

A.  No, not at all.  

Q.  In particular can I take it you don’t agree that 

the last sentence, that the line of Kīngitanga 

kings never dominated Ngāti Whātua Ōrākei? 

A.  That’s right. 

Q.  And so when we turn to paragraph 54, the 

next one and I’ll give you a chance to read 

that to yourself too please.  

A.  Mmm, I don’t agree with that. It’s incorrect. 

Q.  So the evidence from Ngāti Whātua or the 

case for Ngāti Whātua is that there was of 

course, there were of course connections 

between Waikato and Ngāti Whātua Ōrākei 

and there were alliances and cooperation 

between Ngāti Whātua and Waikato.  

A.  Yes. 

Q.  But not that Ngāti Whātua was part of the 

Kīngitanga? 

A.  Mmm. 

Q.  And you don’t agree with any of that? 

A.  No I don’t.  

Q.  So she is – and you have no doubt about 

that, if I go back to your previous comments? 

A.  Well I’d say that this is incorrect. 

Q.  And so she’s necessarily wrong? 

A.  That’s right. 

Taua NOE 

2608/21-34 

Mr Hodder 
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Q.  Okay and am I right to think also that what 

you’ve described as “our tikanga”, 

contemplates the loss of mana by retreat in 

the face of a superior military force? 

A.  If talking about the inter-skirmish fight of 

Tuperiri, then I disagree. 

Q.  No, I’m talking about Ngāpuhi. I understood 

your –  

A.  Oh Ngāpuhi, right yes. Sorry – 

Q.  I understood your evidence to be that – 

A.  – yes, no you’re right. 

Q.  – whatever it was that Ngāti Whātua Ōrākei 

might have had before – 

A.  Correct.  

Q.  – they lost it because Ngāpuhi came and the 

Ngāti Whātua people left. 

A.  Yes. 

Q.  And therefore they relinquished all their 

interests, is that correct? 

A.  As well as others. We were all shot into the 

Waikato for protection. 

Taua NOE 

2609/1-33 – 

2610/1-11 

Mr Hodder 

Q.  And you would’ve perhaps – 

A.  And so therefore any ahi kā status that was 

being held of any sort was diminished by 

Ngāpuhi having come through with their 

muskets and as Pākehā historians said, that – 

not historians, the early Pākehā that there 

were no fires burning at the time they came 

through. My old people from Ōrākei and other 

areas within Tāmaki Makaurau had gone into 

Waikato for protection because of Ngāpuhi. 

Q.  Well I think you said something to the effect 

that their ahi kā had been lessened but I 

thought that you just now, that – 

A.  Well the ahi kā had been killed.  

Q.  – your evidence earlier was that it had been 

eliminated, wasn’t it? 
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A.  Been eliminated, sir. 

Q.  Sorry the effect of the Ngāpuhi incursions in 

relation to this area insofar as Ngāti Whātua 

Ōrākei had rights, those rights were 

eliminated – 

A.  Correct.  

Q.  – by that? And that is why I think you say 

that when Te Wherowhero offered protection 

when they came back, they didn’t have 

rights, they were Te Wherowhero’s rights, is 

that correct? 

A.  Correct. 

Q.  And again I suspect you’ve read the evidence 

of various of the tikanga experts that Ngāti 

Whātua has called that say that provided the 

invader does not stay to occupy, then a 

temporary retreat does not eliminate ahi kā 

and similar interests. You don’t agree with 

that? 

A.  No, no. 

Q.  And why do you say that? What example do 

you give?  

A.  Well, it’s – you know when, for me, when 

that, the ahi kā status has been eliminated, 

it’s eliminated. 

Q.  But that assumes the answer to the question 

by using the word “elimination”? 

A.  And so –  

Q.  The question is, what is the impact? 

A.  – so coming back to the area, there were not 

just Ngāti Whātua Ōrākei but a number of 

other people who had returned to various 

places within Tāmaki. So again, the 

responsibility of looking after the land 

continued from there on. 

Q.  But do you say that responsibility was held 

by, in effect, by Te Wherowhero, don’t you? 

A.  Well without his protection and his kākahu of 

Rangimarie and mana, we would not have 

been able to return. 
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Q.  Well that would be equally true of an alliance 

that involved no particular whakapapa links, 

wouldn’t it? 

A.  No. 

Q.  Why not?  

A.  No. 

Taua NOE Page 

2614/21-32 – 

2615/1-33 – 

2616/1-19 

Mr Hodder 

Q.  Well the facts as we understand them are 

that Ngāti Whātua and indeed others left in 

the face of Ngāpuhi muskets and came back, 

those are facts. 

A.  Yes. 

Q.  Interpreting what happens to ahi kā is a 

matter of tikanga, isn’t it? 

A.  Well there was no ahi kā at that time sir, the 

fires had gone out. And so when the fires 

have gone out, there is no ahi kā. 

Q.  And your evidence as I understand it is that 

that is a view shared by all groups in Tāmaki 

Makaurau? 

A.  Absolutely. 

Q.  You would accept that that view is not shared 

by Ngāti Whātua Ōrākei?  

A.  I do not accept that sir. 

Q.  You do not accept that? 

A.  No. I say that sir because I am Ngāti Whātua 

as well and I know well that there are those 

within Ngāti Whātua who accept the view that 

I hold and there are those that don’t. So it is 

a mixed, mixed view. 

Q.  Would you accept that the view that was 

expressed in the evidence given by Te Kawau 

and those who supported him in the 1860s 

was to the contrary to what you’re stating? 

A.  To my understanding, that’s not what Te 

Kawau says. 

Q.  It’s not your understanding that the case for 

Te Kawau was based on the idea that there 

had been a raupatu and that there had not 
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been a loss of ahi kā by reference to the 

Ngāpuhi incursions and retreat?  

A.  My old people say that the case was stacked 

in favour of Ngāti Whātua ki Ōrākei. 

Q.  Well I don’t think that’s quite answering my 

question but perhaps that’s not an attractive 

question to answer, let me try it again. Did 

you understand that the Te Kawau case in the 

1866/1868 hearing, was based on the idea 

that ahi kā had not been lost by virtue of the 

retreat to Waikato? 

A.  I disagree that ahi kā was maintained, it was 

lost. 

Q.  But what I’m asking you is whether you agree 

that that was the case that was put forward 

by Te Kawau and –  

A.  Yes. 

Q.  Yes. 

A.  I think that that is true sir, that is the case 

put forward by him but there were alternative 

cases put by others. 

Q.  So that was the 1860s, you’re familiar with 

some of Sir Hugh Kāwharu’s writings you’ve 

mentioned? 

A.  I am aware of some of them. I’m also aware 

of some of his grandparents’ writings that say 

otherwise. 

Q.  Well let me just stay with Sir Hugh as I don’t 

have his grandparents’ writings. So Sir Hugh 

writing I think in the 1960s expresses the 

views that you know he had expressed for 

some time which is to say there was a 

raupatu and there was no loss of ahi kā by 

virtue of the retreat to Waikato? 

A.  Mmm. 

Q.  So is he not representing Ngāti Whātua 

Ōrākei when he expressed those thoughts at 

various points? 

A.  I think he may have been, felt he was 

representing them but I do not agree with 

that statement. 
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Q.  Well –  

A.  Or that viewpoint, sir. 

Q.  Well the reason I’m asking you that question 

and the previous one is because you say that 

wasn’t Ngāti Whātua’s view and I’m 

suggesting to you that in the 1860s, in the 

1960s and onwards in Sir Hugh’s writings and 

today, the Ngāti Whātua view is that there 

was no loss of ahi kā?  

A.  I understand, yeah correct sir, I’m saying that 

the views differ amongst Ngāti Whātua itself. 

Then and now. 

Q.  Insofar as the views of those who were 

arranging and leading what Ngāti Whātua did 

in the 1860s, in the 1960s through to the 

2000s and today, you’d agree that that view 

did not share yours about the loss of ahi kā 

by virtue of the retreat? 

A.  It does not sir share the same views that I 

have stated, nor does it share, nor does it 

support the views by many other Ngāti 

Whātua people who share the same view as I 

do. 

Taua NOE 

2641/3-18 

Q.  Yeah thought you might. Okay, so that is also 

consistent with what you’re saying that 

Pōtatau brought Ngāti Whātua back to Tāmaki 

in the 1830s and placed them where they are 

now, which is what is said at the bottom of 

the page. “Being the person that he was, 

Tāmaki was already under his mana.” So as I 

understand it and again we touched on this 

yesterday, the proposition is and this appears 

to be a quote, that before Te Wherowhero 

and Āpihai came back to Tāmaki in the late 

1830s, Te Wherowhero was already, had the 

mana over Tāmaki, is that correct?  

A.  Correct. 

Q.  And so that was from something that existed 

before the return to Tāmaki? 

A.  His whakapapa and through his father Te 

Rauangaanaga, who was a great champion 

warrior throughout Waikato and Tāmaki, gave 
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him his mana through, he inherited that 

mana.  

Q.  So he would’ve had that in the 1820s for 

example? 

A.  Absolutely and his father before him, Te 

Rauangaanaga. And his father before him. 
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Plaintiff’s witnesses 

Margaret Kawharu 

Kawharu NOE 

304/19-34 – 

305/1-4 

Ms Coates 

Q. Why did they not transfer that land? 

A. Why did they, or why didn’t they? 

Q. Why did they not? 

A. Why did they not? 

Q. Yes. 

A. I'm not entirely sure, but what I read from 

our people in various places is that they 

would not.  I suspect though even John 

Logan Campbell eyed it up as a particularly 

nice place, north-facing, good soils and so on 

and so forth, with the Ōrākei Basin at the 

bottom, but they said they didn’t want to let 

it go. 

Q. Do you think that where you end up in terms 

of the marae and the area that groups have 

re-established themselves in after the 

impacts of colonisation is partly 

circumstantial?  So depending on what wasn’t 

given back, for example? 

A. Well yes, it certainly affects the position we 

find ourselves in today, but it doesn’t take 

away the fact that it was Āpihai Te Kawau 

who made those lands available to the 

Crown, and that’s the bit that wants 

acknowledging most of all.  I mean we have 

finally a marae of our own on our own land, 

and an urupa, but you can see that the 

extent of the area we thought of as ours was 

much greater.  

Kawharu NOE 

313/29-34 – 

314/1-29 

Mr Hodder 

Q. Now in answer to questions from my learned 

friend Ms Coates, you made a point that said 

that – you were asked a question about 

whether where people end up is 

circumstantial, and in part your answer was 

to the effect that it doesn’t take away from 
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the fact that it was Āpihai Te Kawau who 

made the lands available.  Just to explain 

firstly, what do you mean by “he made the 

lands available,” just to be clear? 

A. Well he himself said in the Fenton case that, 

when he was asked who sold the land to the 

European, and he said: “I didn’t sell it, I gave 

it to them.”  So in his mind, he gave that 

land to the Crown, to the Governor, for the 

purposes of establishing a township, and he 

promised to give them more when the 

Governor resided among them – among us. 

Q. And what was the “more”? 

A. The more was the Waitematā to Manukau 

block, on top of the 3000-odd acre block first, 

then there was another block.  There was a 

block also on the North Shore. 

Q. Perhaps to be clear on that – 

A. And I think what he – I mean, you know, we 

had this debate in the agreed historical 

account, so there was a few pounds and a 

few whatevers given in exchange, but what 

became very clear in all the letter writing and 

all the attendances that they had with 

governors, and then later in the Kohimarama 

Conference, where it becomes even more 

clear of their expectations having been 

dashed somewhat, is that what they were 

really looking for was this political 

participation. 

Q. Can I please ask you to be shown the blue 

book, which is a collection of maps 

particularly, but what I want you to do if you 

could please is turn to tab 5.  So this is a 

map from the Stone book about the sales of 

Tāmaki land, and what I wanted to do if you 

could is, could you relate this to what you 

were describing as the lands made available 

by Āpihai? 

WITNESS REFERRED TO BLUE BOOK  

A. Yes, I can.  It’s better than I described it.   

Q. So which numbers are we talking about? 
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A. One, three, four I think, and five.  That’s 

under Crown pre-emption, so that’s slightly 

different, five.  And six of course, they didn’t 

want to, they wished to preserve it.  So that 

was under some duress, I think, and 

probably under a different system, 

pre-emptive waiver claims. 

Ngarimu Blair 

Blair NOE 

607/12-34 

Page 608, line 1-9 

Mr Majurey 

Q. You’ve referred to the Mahurangi block, could 

we have document 16 please, that’s 

203.01392.  And can we go to the bottom 

right-hand number, 405.  Can you blow up 

that map a bit please?  Yes that’s – oh sorry 

just show the banner?  Thank you.  So this 

map title says: “13 April 1841 Mahurangi and 

Omaha block transaction between the Crown 

and Ngāti Pāoa, Ngāti Maru, Ngāti Tamaterā 

and Ngati Whanaunga.”  North Point, Te Arai 

Point, South Eastern Point down to 

Devonport, Maungauika/North Head.  That’s 

the transaction you were referring to before? 

A. Yes that was the transaction that started a 

flood of land loss on the North Shore and it 

was a transaction that Ngāti Whātua 

contested and eventually had its names 

recorded on the deed, although I’m not an 

expert on the Mahurangi purchase block, that 

would be – but that’s my understanding. 

Q. Are you saying in a way that the Crown was 

wrong to transact with Ngāti Pāoa, Ngāti 

Maru, Ngāti Whanaunga and Ngāti Tamaterā 

in that land? 

A. On the whole of it, absolutely.  We believe 

that there are legitimate Ngāti Pāoa interests, 

even mana whenua in parts of that block, 

particularly as we’ve indicated through our 

2017 kawenata, being the North Shore, 

urban North Shore as we understand it 

today.   

Q. Is the upshot of what you just said then that 

the Crown got it 100% right when it signed 

the Mataharehare Opou and Whau block 
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transaction with Ngāti Whātua Ōrākei in 

September 1840, but it got it 100% wrong 

when it signed the Mahurangi block 

transaction with Marutūāhu some seven 

months later? 

A. It got Central Auckland transfer tuku 

absolutely correct and I don’t recall reading 

evidence anywhere of any iwi, including 

Marutūāhu tribes, contesting that transfer 

and Te Kawau’s mana to be able to do that 

transfer.  I believe the Crown in 1841 in 

terms of the Mahurangi purchase block didn’t 

get it 100% wrong, it got some of it right, 

including the right for Ngāti Pāoa, particularly 

at the southern end, to record its mark 

signatures to those blocks. 

David Williams 

Williams NOE 

718/12-21 

The tuku to Te Wherowhero, later Pōtatau Te 

Wherowhero, in Tāmaki, was to him as the 

protector his mana, tangata.  It was not, as I 

understand it, an arrangement between Ngāti 

Mahuta, whose primary area of interest is Te 

Kauwhata, Huntly, Ngaruawahia, using modern 

terminology, and also with links to Kawhia, it wasn’t 

giving Ngāti Mahuta as a hapū or iwi rights in 

Tāmaki isthmus, it was: “Thank you to Te 

Wherowhero for being our protector, for allowing us 

to live at Te Horo up the Waipā River for a while, for 

coming back with us through Āwhitu, back to the 

peninsula and then on into Tāmaki Central and we 

owe a debt to you.”   

 

Williams NOE 

791/1-2 

Q. So it didn’t result in the transfer of any mana 

in relation to the land? 

A. It was a transfer of resource use in the land, 

rather than the mana of the land. 

Williams NOE 

728/15-35 -

729/1-2 

Mr Warren 

Q. Do you accept that one of the concerns 

potentially of the Court was the fact that 

some years earlier Āpihai had transacted land 

in the city with the Crown? 
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A. Paora Tūhaere said without any intention to 

be ashamed of the statement: “We are a land 

selling tribe.  We wanted the Pākehā to come 

here, we wanted to have a role in 

Government, we wanted to be part of the 

governance of the colony.”  And so they 

were, to use the Crown language, they were 

a loyal iwi who displayed their loyalty in one 

respect by being willing to sell land but Te 

Kawau made it very clear that the Ōrākei 

Block was not part of that and that his plea 

to Governor Grey when he finished his first 

term as governor was to hold that piece of 

land at Ōrākei for Ngāti Whatua. 

Q. But if Fenton was to award the Ōrākei Block 

to Hetaraka and his supporters, would that 

not throw into question the ability of Āpihai 

Te Kawau to transact the land in the 1840s 

A. No, because Āpihai ma, as they say in the 

minute book all the way through, were here 

at Tāmaki Central Isthmus in 1840, they 

were the only iwi that were here.  They were 

the ones that had the cultivations, the pās, 

the urupa, they’re the ones that invited 

others to come and go, they were the 

appropriate iwi.  They chose to name 

themselves with those three hapū names, not 

just the Waiohua ancestry through Ngā Oho 

and in part through Te Uringutu but also 

through Te Taoū. 

Williams NOE 

748/21-31 

Mr Majurey 

Q. Do you recall any historical record over the 

full extent of the Kohimarama Block sale 

given that in Ngāti Whātua traditions it was a 

tuku to Ngāti Pāoa?  

A. I think that as I understand the events of 

1840, 1841, both Ngāti Pāoa and Ngāti 

Whātua were keen to attract the Government 

and settlers and traders to come to the 

Tāmaki area and viewed that as safety from 

further attack and viewed that as a trade 

opportunity for a joining in the new economy, 

and people from the wider Marutūāhu iwi of 

course joined in that as well.  So there was 
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interest in land selling in order to get the 

Crown to Tāmaki.  So Ngāti Pāoa and Ngāti 

Whātua I think had a what looks like a similar 

perspective on that.  

Williams NOE 

764/28-34 – 

765/1-13 

Mr Ward 

Q. There was protest about that particular 

boundary issue when it becomes an issue in 

the 1840s but there isn’t protest about the 

option to settlers and the transactions with 

settlers earlier, is there? 

A. No, I think I’ll just repeat the statement 

attributed to Paora Tūhaere that: “We are a 

land selling tribe, we want to attract Pākehā, 

we want to attract settlers.”  If they make, as 

Sir Hugh says, it’s a bit of a mistake in 

commercial terms to transfer land for a 

pittance and find that settlers value it much 

more highly in monetary terms.  But it wasn’t 

monetary terms it was not the only thing that 

was involved. 

Q. And having seen the early options and the 

growth of the settler population, Ngāti 

Whātua, rather than protesting about the 

auctions within – the areas of those auctions 

and those early grants, your evidence is that 

Whātua made a choice to encourage further 

transactions and further engagement? 

A. Yes, they did.  In the hope for reciprocity and 

ongoing engagement, and participation 

indeed in government and governance. 

Q. And the perception that that relationship, or 

the fact that that relationship didn’t manifest 

as Whātua had hoped, was the subject of – 

was an important part of the Wai 388 claim, 

wasn’t it? 

A. Yes. 

Vincent O’Malley 

O’Malley NOE 

1048/25-33 

10499/1-33 

Q.  So what that map is saying and the 

information that goes with it is that most 

land in central Tāmaki was sold between 

1840 and 1844, is that fair? To the Crown.  
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1050 /1-8 A.  To a large extent. There was another wave of 

transactions between, I think, about 1848 

and 1855. 

Q.  I won't ask you to do it, but if you do the 

math in terms of trawling through those, and 

I might have the quantitative reference, 

there or thereabouts, but a majority of lands 

were sold in that period. As you say, there 

was a pocket that weren’t as well. Is that 

what you’re referring to in those later years? 

A.  Yes, well there are a series of later 

transactions, the Pukapuka one being an 

example of that.  

Q.  And you’re aware that with the growing 

settler population it wasn’t long after those 

years of 1840 to 1844 that the Crown was 

transacting those lands to settlers in the 

central isthmus, correct? 

A.  Correct.  

Q.  And do you recall that following that period in 

terms of those sales that the main Ngāti 

Whātua settlement was at Ōrākei?  

A.  Yes, they were increasingly confined to that 

200 acre block.  

Q.  So going back to one of your earlier answers, 

and again, in its context you gave some 

caveats to it, to be fair to you. It’s to a 

definition of mana whenua, and you said 

authority over land. How was Ngāti Whātua 

exercising its authority over these lands that 

had been sold from Ōrākei?  

A.  Well, that partly comes down to how you 

perceive the nature of these transactions, 

and what it was that Ngāti Whātua was 

seeking from them.  I quoted yesterday 

Āpihai Te Kawau’s famous statement: “I did 

not sell it, I gave it to them,” which behind 

that refers to a deeper concept of these 

transactions as forming the basis for what 

Ngāti Whātua hoped was a relationship with 

the Crown as settlers of ongoing reciprocal 

benefit to both parties. 
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Q.  Have you seen evidence corroborating that 

statement of Āpihai’s?  

A.  Yes.  

Q.  And what’s that?  

A.  Well, that’s not something that I have 

covered at length in my own evidence, but I 

think the report of Bruce Stirling, it provides 

the most detailed analysis of those land 

transactions.  

O’Malley NOE 

1055/26-34 

 

Q.  You cite Professor Stone when you’re 

describing the boundaries of the 1840 

transfer land, and you do that at paragraph 

149 of your brief. You'll recall, won't you, 

that Professor Stone’s view in relation to the 

1840 transfer land is that the argument that 

Ngāti Whātua did not intend to “completely 

alienate” the land was not correct? 

A.  I'm familiar with that view, but I think if you 

flick back a couple of pages, from memory, 

you'll see that he refers to actually an 

argument that I advanced in an article I 

wrote for The New Zealand Journal of History 

called Treaty Making in Early Colonial New 

Zealand, I think, which argued that these 

early land transactions, if you want to call 

them that, with the Crown were very 

significant compacts in their own right, and 

he endorses the view that these transactions 

with Ngāti Whātua were more than simply 

land deals, that they were an attempt to 

establish a relationship between both parties 

of mutual benefit. So in effect he accepts that 

argument whilst later rejecting the tuku 

whenua case, if you like.  

O’Malley NOE 

1057/27-33 – 

1058/1-6 

Q.  As an expert historian dealing with the 

assessments of customary interests in 

Tāmaki, you don’t engage with the critique 

that Dr Loveridge offers of the 1840 transfer 

land processes or of Āpihai’s statement and 

you don’t engage with the criticisms that are 

made in the document that’s on your screen 

about the Stirling Report. So you’ve relied on 

the Stirling Report as the corroborating 
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evidence for the propositions that Mr Majurey 

was discussing with you. Clearly there’s a 

controversy in the literature about the 

interpretation that Stirling promotes and it’s 

not mentioned anywhere in your evidence 

today?  

A.  I’m not sure that there is a controversy 

because one of the issues that the historical 

experts conference managed to agree on was 

that the 1840 transaction was a conditional 

one. I think Dr Loveridge’s views with respect 

to this might be, be out there, really. 

O’Malley 

1058/18-24 

Q.  Just on the last few questions and the 

question of Dr Loveridge, did I hear you say 

that Dr Loveridge’s views might be out there, 

is that what you said? 

A.  An out there, was what I was attempting to 

say, but.  

Q.  Well perhaps you might just like to tell us 

what you meant by that phrase?  

A.  Outside the views of the main, the views of 

most historians to consider all of these 

issues. 

O’Malley NOE 

1058/25-30 

Q.  You were asked about reviews of reviews of 

reviews. Did you happen to come across the 

review by a Professor Brooking of the 

Loveridge work, which I think is also attached 

to the Macky evidence?  

A.  I did come across that and I recall that he 

was quite critical of the Crown’s unwillingness 

to accept the view of the 1840 transaction as 

a conditional one. 

Paul Meredith 

Meredith NOE 

1174/15-27 

Q.  It may be that we’re at cross-wires in one 

sense, and that is, your evidence has touched 

on, or sorry, your evidence has discussed the 

issue insofar as whether that transfer was a 

tuku or not and all that goes with that. Is 

that what you’re particularly having in mind 
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when you say that 1840 date’s important for 

that land? 

A.  Yes, that tuku. And again, understanding that 

nature of that tuku and what Āpihai Te 

Kawau and others were thinking when they 

made that tuku. 

Q.  Because tribes don’t derive their mana from 

the Crown or land transfers, do they? 

A.  No. For a lot of those tribes though, by 

making those tuku, it was an expression of 

their mana, you know, an expression of their 

mana over that land, and to my mind that 

was the thinking of Āpihai Te Kawau. 

Meredith NOE 

1206/5-33 – 

1207/1-34 

A. It’s quite, in my mind, likely that Āpihai Te 

Kawau didn’t fully comprehend what he was 

supposedly giving away. In his mind, he was 

bringing someone in. 

Q.  I understand that he might not have fully 

comprehended it, but at least from the Māori 

language used, would you agree that (Māori 

16:23:03) at least indicates he would have 

been aware that there would have been a 

broad purpose to which that land could have 

been used? 

A.  Yeah, broad purpose, you could set up a 

town, put on a flour mill, et cetera. 

Q.  Invite a whole bunch of people on to live? 

A.  Invite some, yeah. Well, invite, but just 

whether he understood that he wouldn't have 

control over that, over those people, is 

another thing. 

Q.  Is uncertain?  

A.  Mmm. 

Q.  (Māori 16:23:34) tuna atu, that also 

accurately translates as forever and ever? 

A.  I don't know if it’s forever and ever, but until 

the end, but yeah, again I just – you know, if 

you look at Māori understandings of tuku, 

and you look at some of his, Āpihai Te 

Kawau’s sort of evidence later on, it’s – I 

honestly believe in my opinion, given all I've 



  182 

 

100139230/8505898.1 

Transcript 

reference 

Evidence 

read around that period, that he would not 

have fully comprehended the magnitude, 

even with the Māori there that’s written 

there, whether it was read out accurately is 

another thing. 

Q.  But at least the words (Māori 16:24:16) tuna 

atu in te reo Māori indicate a sense of 

permanency, noting with all the requisite 

qualifications that you've already made? 

A.  I don't know if it’s a sense of permanency. 

Q.  How would you describe (Māori 16:24:33)? 

A.  I think it’s more in that context for whatever 

purposes.  

Q.  Forever? 

A.  I don't know if you can say forever. 

Crown witnesses 

Michael Macky 

Macky NOE 

1486/3-23 

Q.  Thank you, that’s very helpful. Could you 

remind me of, or if it hasn’t been stated in 

quite such explicit terms, perhaps tell me, 

what’s a summary of the Crown’s position on 

the tuku nature of the Ngāti Whātua 

transactions in the 1840s?  

A.  A summary? I think probably the key point 

would be that in the years following 1840, 

the land in Auckland was very quickly passed 

on to very large numbers of settlers. Some of 

the private purchases during the pre-emption 

waiver era were quickly passed on from the 

person who had acquired the land from Ngāti 

Whātua to third party Pākehā so that much of 

the land was occupied by people who were 

third parties or unrelated to the initial 

transaction. The Crown had consistently or 

very quickly started to treat the land that it 

had acquired in 1840 and 1841 as if it had 

been permanently purchased and acquired, 

and the Crown’s view is that there was 

basically no protest from Ngāti Whātua 

against the Crown doing that, and I think Dr 

Loveridge’s argument is that in instances 
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where Ngāti Whātua disagreed with what the 

Crown was doing, particularly for example in 

relation to the purchase or the inclusion in 

the purchase, I think it was of Taurarua, 

Ngāti Whātua protested vociferously. And 

here you have land, a large area of land that 

the Crown is treating in a – you know, in a 

manner as if it's acquired and there’s virtually 

no protest about it, and that seems to be 

accepted, the way the Crown’s treated that 

land. 

Marutūāhu witnesses 

Michael Belgrave 

Belgrave 

2170/18-33 

2171/1-4 

Mr Ward 

Q. And would you accept that Ngāti Whātua, 

particularly the rangatira, would have been 

close observers of the Pākehā who came into 

Auckland so that, for instance, they would 

have been well aware of the prices that were 

attained at the first Crown auction of land in 

1841? 

A. Yeah, that’s always been one of the most 

puzzling questions which I’m not sure that we 

can ever find complete answers for as to why 

iwi continued to engage with Crown 

purchases at minimal sort of amounts 

25 when they would have been well aware of 

how much that Crown auction had achieved. 

It has to be said that that was a one-off for 

the Crown, the Crown didn’t make much 

money at all beyond that. But at the time it 

would have given a real sense that what the 

Crown was getting from land was way, way 

beyond what Māori were getting in selling it.  

And it’s one of the impetus which comes out 

of Auckland, a connection between iwi and 

Auckland business to actually try and push 

for the waiver of pre-emption in 1844. So 

Māori are very much agents in that move to 

take away pre-emption. 

Q. And presumably Māori also would have been 

well aware of the on-selling of lands, so land 
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purchased at the first auction a number of 

properties are quickly on-sold? 

A. Oh, absolutely, yeah. 

Belgrave NOE 

2258/12-28 

Q.  And you’re aware that the approach that 

Ngāti Whātua Ōrākei takes is that Ngāti 

Mahuta or whomever Te Wherowhero and the 

Tainui connections arrived by way of tuku in 

the specific areas? 

A.  Yes.  

Q.  Is that a matter you dispute? 

1650 

A.  No, I have not studied those transactions 

Belgrave Noe 

2260/2-34 

2261/1-24 

Q.  Well I think we might just be possibly talking 

past each other. What I was asking about 

was that in the actual transaction documents, 

they include an express statement of the kind 

that is recorded in Alemann’s thesis that says 

explicitly in relation to the particular 

transaction, that it has the consent of either 

Te Kawau or one or more other Ngāti Whātua 

chiefs and I was asking you whether you 

recall that? 

A.  No I don’t recall that. 

Q.  You don’t recall that. Well to the extent that 

you don’t recall that it happened at all? 

A.  No, I mean that’s consistent with the 

evidence that an agreement was reached 

over those pieces of land, entirely consistent 

with that. 

Q.  Well it’s a persistent pattern that Alemann is 

describing, that’s what he’s talking about in 

this page: “all the transactions described up 

to here were either signed by Te Kawau or 

with permission from him.” When he says 

that, what he’s referring to is a series of 

transactions that explicitly state that it has 

been permitted by him or on his behalf. So, 

are you suggesting that’s part of some 

general agreement? 

A.  Yes. 
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Q.  And that is in contradistinction to the 

proposition that in fact this simply recognises 

the tuku that he has, he personifying Ngāti 

Whātua Ōrākei has the mana whenua and 

that the Tainui interest is by way of tuku, it’s 

entirely consistent with that isn’t it? 

A.  It’s not inconsistent with it but it’s not 

inconsistent either with the extent that that 

was resolved after an extensive conflict over 

who did have the mana to engage in these 

sales. It’s a negotiated settlement as well, 

another way of interpreting it. 

Q.  And you say that applies to each of these 

individual sales? 

A.  Well the triangle, the piece of land, what I 

find interesting is that the agreement led to 

them and the text of it and I’m trying to 

remember what the text says, it mentioned 

them actually digging a boundary, digging a 

path on the ground to distinguish those lands 

that would be sold by Whātua and those 

lands that were sold by Tainui and that 

description of where the line goes 

corresponds very very closely to the 

boundaries of the blocks that were included 

in the pre-emption waiver sales. So there’s a 

kind of, rings true that there was conflict, 

that that conflict was resolved very explicitly 

and generally not for individual bits but for a 

whole area as part of that pre-emption 

waiver material. I mean we have the sort of a 

correlation between the description of the 

conflict and its resolution by drawing a line 

and the extent to which that line is a genuine 

boundary of sales. 

Q.  Just so we’re clear on this, can we go to 

347.31783 I think it is. Right so this is the 

Gazette notice for a sale which you actually 

refer to in your schedule, can we just go up. 

So that’s the translation, this is Karanui 

number 3 I think it is. Interesting, Karanui 

block number 1. Go down to the translation 

please. Interesting consideration but more 

importantly we have the consent to the 

disposal by Kati to whom it belongs by Te 
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Tawa which I think Alemann or somebody 

else suggests is a mistranslation of Te Kawau 

and then Te Keene, another Ngāti Whātua 

chief. So I understand your proposition, at 

the moment I understand your proposition to 

be that that consent is the subject to some 

wider-ranging agreement reached before that 

date, is that right? 

A.  I’d have to see this block on the ground to 

see if it fits into that. There was one other 

transaction earlier than that, no but I really 

would have to see that in that context to be 

able to agree with that. If it fits into that 

triangle of land that appears in the AIP, you 

know as a white triangle, then it does fit into 

that overall agreement between the groups, 

yes. 

Ngai Tai ki Tamaki witnesses 

Te Warena Taua 

Taua NOE 

2558/1-8 

Q. So in terms of the weight that the Court 

should put on the fact that Ngāti Whātua 

were one of the main transactors of land in 

this area, what would you say the weight 

should be put in respect of that? 

A. Well it was a major transactor, but I will go 

on to say that all people or tribes, hapū, who 

had interests to the lands were not involved. 

They were in fact kept out deliberately. 
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Plaintiff witnesses 

Ngarimu Blair  

Blair NOE 

659/29-33 – 

660/1-18 

Q. And of course for various reasons, Te Ākitai 

Waiohua were not involved in that hearing 

were they? 

A. In 1868? 

Q. In the Ōrākei Fenton decision? 

A. I can’t recall if they gave evidence. 

Q. If they didn’t give evidence, of course that 

would then not be reflected in the Fenton 

Ōrākei judgment and therefore the Sullivan 

source would not accurately capture their 

interests or their fishing movements, is that 

right? 

A. Well if indeed Ākitai did not give evidence 

against Ngāti Whātua Ōrākei, then I would 

read that as they had no contest with Ngāti 

Whātua Ōrākei. 

Q. So your position is that for whatever reason, 

tribes do not participate in court, whether that 

be resources, people, that you should read 

into that support for Ngāti Whātua Ōrākei’s 

position? 

A. Well if the area was so important to them, I 

would’ve expected them to be at that court to 

put an alternative view and you’re telling me 

they didn’t.  I can’t recall whether Ākitai 

people gave evidence.  You’re telling me they 

didn’t, so. 

Q. Well I’ll put it to you that there’s a number of 

reasons why groups may not appear in court, 

for example Waikato-Tainui were 

unsurrendered rebels at the time.  Is that a 

justifiable reason that they didn’t wade into 

Central Auckland to protest in court? 

A. Are you saying Waikato-Tainui people did not 

present evidence?  I believe Ngāti Te Ata, 

Tamaoho representatives presented evidence 
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David Williams 

Williams NOE 

719/21-34, 

720/1-33, 721/1-

15 

Ms Coates 

Q. Would you recognise that there are any 

limitations on the Ōrākei decision in respect of 

the matters before the Court today? 

A. Any? 

Q. Any limitations in respect of that decision in 

relation to the matters before the Court 

today? 

A. I don’t agree with every word of the 

judgment.  For example, the schedule 3 to my 

summary today, that red line on that map, 

my red line compared with Professor 

Belgrave’s blue line, was based on the 

evidence of Paora Tūhaere as to the route of 

the raupatu by Te Taoū when they came to 

the isthmus.  Chief Judge Fenton actually 

relied on the evidence of another witness, 

Warena Hengia, for a three phase raupatu 

series of battles and placed the raupatu from 

Kohimaramara, Ōrākei, Taurarua and 

Pukapuka across to Māngere, after the attack 

on Māngere.  So, there are some elements of 

the judgment where I think he might’ve got it 

wrong historically but I stand by my evidence 

that it was a decision taken without the 

serious difficulties of most Native Land Court 

hearings which is that actually the Crown or 

settlers have already got their hands on the 

land.  There was no intention at that point in 

1868 to take over Ōrākei block for the Crown 

or for settlers.  So it was really a clear 

situation where customary interests and 

histories and evidence were going to prevail.  

The land hadn’t been surveyed with survey 

costs being taken off, there were no 

storekeepers issuing rations to people to buy 

up their interests in the land which is about to 

be brought before the Court, or it was held in 

the area, it was held right behind his Honour 

in the old provincial Government building 

right here in the area of dispute.  There’s 

many, many criticisms of the Native Land 

Court that you could make, virtually none of 
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which actually apply to this particular decision 

other than it was part of the undermining of 

communal tenure and replacing it with 

individual tenure. 

Q. So you wouldn’t identify there being any more 

significance – so separate from the specific 

details of whether he got that right, you 

wouldn’t identify any more systemic problems 

with that decision that relates to issues before 

the Court? 

A. No, I think the issues before the Court are 

almost exactly the same issues that were 

before the Court in 1868, so that there’d been 

a series of controversies between Hetaraka 

Takapuna and Te Kawau and his people, 

there’d been various meetings that had taken 

place under tikanga terms, there had been 

newspaper reports, these are discussed in 

detail in Professor Belgrave’s evidence, in The 

New Zealand Herald and The New Zealander, 

but the two papers in Auckland.  There were 

further tikanga private meetings, private in 

terms of the settler press not being there and 

they didn’t work it out, so because they 

couldn’t manage to work it out, the issues 

were taken to the Native Land Court with the 

hope of getting clarity for Te Kawau and his 

people and the evidence of Hetaraka 

Takapuna claiming on behalf not just of Ngāti 

Pāoa but of Marutūāhu more generally, is 

almost exactly a complete rerun of where 

we’re at here today. 

Q. Would you acknowledge that not everyone 

that may have interests within the isthmus 

were present at the Ōrākei hearing? 

A. In 1868, Pōtatau Te Wherowhero’s son, 

Tāwhiao, Ngā Tāwhiao, was in exile in Te 

Rohe Pōtae and otherwise known as the King 

Country because of his presence there.  So in 

terms of that tuku to Te Wherowhero in the 

1840s, the Ngāti Mahuta interest, if there was 

a Ngāti Mahuta hapū interest which I don’t 

think there was, would not have been 

represented.  But, so that’s what we’ve then 

called the unsurrendered rebels.  But 
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members of all of the relevant iwi or hapū 

around the, well I’ll call it the Manukau 

Harbour because that’s what we call it, 

although people there call it Manuka or 

Manukanuka o Hoturoa, people around that 

harbour were represented at the 1868 

hearing, there was Paora Te Iwi, Hōri Taiaroa 

and Hōri (Māori 12:59:49), I think, and so 

that Waiohua interests, Ngāti Te Ata interests, 

Ngāti Tamaoho interests and histories were all 

before the Court at that hearing in 1868. 

Williams NOE 

728/27-34 – 

729/1-2 

Q. But if Fenton was to award the Ōrākei Block 

to Hetaraka and his supporters, would that 

not throw into question the ability of Āpihai 

Te Kawau to transact the land in the 1840s 

A. No, because Āpihai ma, as they say in the 

minute book all the way through, were here 

at Tāmaki Central Isthmus in 1840, they were 

the only iwi that were here.  They were the 

ones that had the cultivations, the pās, the 

urupa, they’re the ones that invited others to 

come and go, they were the appropriate iwi.  

They chose to name themselves with those 

three hapū names, not just the Waiohua 

ancestry through Ngā Oho and in part through 

Te Uringutu but also through Te Taoū. 

Williams NOE 

729/33-34 – 

730/1-12 

 

Mr Warren 

Q. But isn’t Ngāti Whātua Ōrākei basing their 

entire case on the Fenton decision that 

confirmed not only did they have the 

customary right to the Ōrākei block but across 

the isthmus or are you saying, no, this case is 

only relevant to the Ōrākei block and that’s it? 

A. No, as I understand it, this case is based on 

the mana whenua of what’s now called Ngāti 

Whātua Ōrākei from the raupatu of 1740 or 

thereabouts, right through to the present day.  

It’s a case based on mana whenua – 

Q. Of the entire area? 

A. Let me finish – mana whenua and ahi kā roa 

over the central isthmus.  The benefit of the 

Ōrākei decision in 1868 which I’m familiar 

with and the Ōrākei report of the Waitangi 
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Tribunal of 1985, is that the Court in the 1869 

decision and the Tribunal in the 1985 report, 

both thought it expedient to traverse the 

history of the isthmus in order to arrive at 

their decisions. 

Williams NOE 

731/25-29 

 

Q. So it was Fenton who came up with the date 

in his judgment, wasn’t it? 

A. I wouldn't answer that unequivocally without 

referring back to those accounts published in 

the settler press a year or two earlier.  I have 

an idea that there might have been a date 

thrown in there, so I'm not sure that it was 

Fenton’s invention, if that’s what you’re 

asking. 

Williams NOE 

750/30-34 – 

751/1-4 

Mr Majurey 

Q. You've talked about – recognising you've 

written widely on this in the Native Land 

Court, and you've also talked about the 

features of the process and the outcome that 

lead you to have the opinion that it’s an 

authentic source and the decision was right, 

that’s my paraphrase, but is that a fair 

paraphrase?  And if it’s not, put it the way 

you would like to. 

A. Authentic wouldn't be my word, I don't think 

colonial instruments are authentic 

instruments of tikanga at all, but did it have 

some integrity in terms of legal reasoning and 

drawing inferences from evidence and 

assessing the credibility of witnesses, that’s 

what I think deserves credit. 

Williams NOE 

753/6-35 – 

754/1-21 

Mr Majurey 

Q. What do we know about the procedural 

fairness and how that was maintained for the 

1868 hearing, is there any records on that? 

A. Well yes, in that case, like this and many 

others, there were rather – well there were a 

significant number of lawyers present, 

representing various interests, and so that 

imposed a sort of an English due process 

element to the way in which the evidence was 
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called, and witnesses were cross-examined 

and so on.   

Q. What about notice to the tribes that cases 

were coming up in terms of their being aware 

of them?  You've made the point there was a 

lot of representation by different tribes, but 

we don’t know how that came about, do we?  

Were pānui listed out to the motu, were there 

case management conferences and the like?  

Now remembering that we’re in the 1860s, 

but given the weight that’s being placed on 

the decision and the outcome, what was 

behind it, how process-wise did things reach 

that point, and was it fair?  Do you have a 

view on that?   

A. I do.  As I mentioned, this was not the Native 

Land Court just setting up hearings in 

Cambridge or somewhere, issuing a pānui and 

saying: “Whoever turns up to this court and 

lodges a claim, we’ll hear their claim, if you 

don’t turn up to the court you'll miss out, so if 

you’re not here bad luck to you.”  I mention 

Cambridge because the Cambridge hearings 

were notorious for that.  Whilst 

unsurrendered rebels of course were in the 

King Country, Rohe Pōtae.  Very different 

story with respect to this Ōrākei decision, 

because as I mentioned in my evidence 

earlier and in cross-examination answers, it 

was a matter of ongoing public dispute in 

both the public domain of settler discourse in 

the newspapers, and hui with various 

rangatira gathering and having hui.  There 

had of course earlier been the peace 

agreements that were the result of tikanga 

processes in 1838, 1839, 1840, 1841, and 

then when we get to the 1860s, we have a lot 

of notice of the claims of Hetaraka Takapuna 

and those whom he represented, or said he 

represented, and plenty of people who came 

along to give him support.  So if I put it the 

other way around, I'm not aware of any 

complaints after the event in 1868 that: “We 

never heard about this court case, we never 

received a pānui, it affects our interests and 

we weren’t there.”  There was plenty of 
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complaint about the outcome, but not 

because they weren’t there but because their 

evidence wasn’t believed or it was accepted, 

as in the case of Ngāti Te Ata and Ngāti 

Tamaoho, that they had some interests but 

they were not in the nature of interests which 

would qualify for an award by the Court. 

Q. If we use the example, Waikato Tainui folk 

and the Rohe Pōtae, for the reasons that 

you've touched on in terms of recent warfare 

and the like, and the consequences of that, 

what do we know about the pānui, the 

communications, that ensured that they were 

aware of what was going on and their ability 

to attend? 

A. Well they would have had no ability to attend 

unless they crossed the Okati somewhere 

near Te Awamutu and came to the court, 

which they wouldn't have done.  The point I 

made earlier today was that the Waikato 

Tainui interests and also the Waiohua 

ancestral interests were well-represented in 

the court by the evidence of the three 

witnesses that I named this morning, Paora 

Te Iwi, Hori Taurua, and Hori Te Whero. 

Vincent O’Malley 

O’Malley NOE 

1008/31-33 – 

1009/1-10 

 

Q. Thank you, Dr O’Malley.  I now want to move 

on to some of, well, the Ōrākei decision.  

Would you agree, prior to me taking you to 

anything particular, as a general proposition 

that there are a number of limitations in 

respect of the Ōrākei decision that was made? 

A. I think the decision is problematic in some 

respects.  The chief one that I’ve identified is 

Fenton’s statement that Waiohua were 

extirpated as a tribe. 

Q. That’s the only thing that you can think of? 

A. Well, at a fundamental level the decision is 

flawed in respect of the nature of the title that 

the Court issued which was to 13 individual 

owners which dispossessed hundreds of 

others and facilitated the alienation of those 

lands.  So there’s a fundamental issue in 
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terms of the Native Land Court which has 

been well traversed before the Waitangi 

Tribunal and elsewhere. 

O’Malley NOE 

1009/24-32 – 

1010/1-9 

Q. Can I take you to page 4 of your report where 

you say: “Tainui groups either did not 

participate or took a less prominent role than 

might otherwise have been expected in a 

number of crucial Native Land Court or 

Compensation Court investigations into 

customary title concerning lands within the 

Tāmaki region.  Most often that was because 

being mostly classified as unsurrendered 

rebels in the wake of the Waikato war, they 

either were not eligible to participate in such 

processes or in no position to do so,” separate 

to the Ōrākei decision, what did you mean by 

they would not have been eligible to 

participate in such processes? 

A. Well that’s probably a slightly inelegant way 

of saying as unsurrendered rebels, they 

couldn’t simply roll into Auckland and show up 

at a Native Land Court hearing. 

Q. So just from that pragmatic perspective, not 

from a legal perspective.  Pragmatically they 

wouldn’t have turned up at that sort of 

hearing because they may have been 

arrested, is that right? 

A. Yes that would be a fair… 

Q. Fair assessment? 

A. Yes. 

O’Malley NOE 

1011/9-17 

Q. And you go on at the end to conclude: “There 

was never therefore any full inquiry 

conducted at least and to the extent of Tainui 

interests in the Tāmaki region.  Consequently 

it became much easier to minimise or 

downplay the existence of such interests.”  

Would you agree that that’s the consequence 

of their not being able to participate at that 

time? 

A. Well I agree that Ngāti Mahuta were Ngāti 

Mahuta were denied an opportunity to present 

a case.  Of course it’s somewhat speculative 
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as to if they would have chosen to do so and 

if they did, what that case might be. 

O’Malley NOE 

1012/16-30 

Q. Do you agree that there were valid reasons 

and such as the Waikato-Tainui reason and 

potentially this one, why people were not and 

why their interests were not canvassed in the 

Ōrākei hearing? 

A. So the Te Ākitai case is slightly different from 

Ngāti Mahuta in that their leading rangatira 

Ihaka Takanini along with many of his family 

and his followers were captured by the Crown 

at the start of the Waikato war in July 1863, 

held as prisoners without trial, eventually sent 

to Rakino Island in the Hauraki Gulf, where 

Ihaka Takanini died, I think a few weeks later, 

and his family and other members of Te Ākitai 

eventually returned to the mainland, and by 

1865, I think, they are certainly participating 

in compensation Court hearings in respect of 

some of those South Auckland lands, and I 

think there's the famous Papakura succession 

case, which might be 1866, I'm not sure, but 

the point is that to the best of my knowledge 

they didn’t go into exile in the King Country at 

that time. 

O’Malley NOE 

1013/7-16 

Q. So they may not have participated if they had 

valid customary interests that they thought 

may not have amounted to title in the Ōrākei 

block? 

A. That’s an interesting suggestion.  I guess 

that’s possible. 

Q. So they may not have been there because 

they didn’t think their rights amounted to 

that, or they may have had valid interests 

elsewhere in the central isthmus, not the 

Ōrākei block, is that possible? 

A. Well it’s certainly the case that because, you 

know, Ōrākei block, 700 acres, is the last of 

the lands on the isthmus, and the only of 

those lands in that area to go through the 

Native Land Court, that that does mean that 

all the focus is on that area. 
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O’Malley NOE 

1014/10-15 

Q. So do you think Fenton was looking for clear, 

unambiguous and sort of an easy form of 

ownership, and this is complicated? 

A. I think from memory that – looking again at 

his statement, he seems to be referring to the 

idea that whakapapa connections alone are 

not sufficient to have a valid claim to land, 

and if that was the case that that would result 

in – that would defeat the object for which the 

court was established. 

O’Malley NOE 

1018/22-34 – 

1019/1-5 

Q. But when you’re doing analysis of the Ōrākei 

decision in your primary evidence before this 

Court, the facts such as certain Waikato-

Tainui groups not being at the hearings of the 

Ōrākei proceedings would have been material, 

wouldn't it? 

A. Well, it’s a – as I said earlier it’s a highly 

hypothetical question as to whether Ngāti 

Mahuta would have pursued a claim before 

the court in 1868. 

Q. But isn't the absence of potential claimants 

before the Native Land Court something that 

is raised in every Waitangi Tribunal 

proceeding relating to the Native Land Court? 

A. The absence of parties from hearings is often 

raised as a grievance, yes, and there are 

various reasons that are noted for that, such 

as the location of the hearings, which is 

probably less a factor in this case.  You know, 

one of the grievances often raised is that 

Native Land Court hearings were held in 

European townships far from the lands under 

consideration, and Māori had to travel long 

distances to get to them, and that’s not really 

a factor when you've got the Ōrākei lands 

being considered in Auckland itself. 

O’Malley NOE 

1020/13-33 

 

Q. So given those limitations in that context, my 

question is when historians come along and 

seek to look at the pre 1840 history in Central 

Auckland and address questions of mana 

whenua, naturally there’s a significant focus 
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on those two Ōrākei block decisions, isn’t 

there? 

A. There is, and what I’ve tried to do in my own 

evidence in these proceedings is widen the 

focus by looking at other relevant matters 

such as Crown purchase transactions.  And 

the significant thing there is not necessarily 

who the Crown buys the land from but what’s 

the reaction to that, because if other groups 

claim interest in those lands the expected 

thing is that they would protest that 

transaction in some form and the Crown’s 

usual response was that they would pay them 

money as well. And that process doesn’t 

happen in Auckland.  It happens in the 

Mahurangi district where Marutūāhu initiate 

the first transaction in 1841, then there’s a 

whole series of transactions through until I 

think the mid 1850s and you don’t see 

anything like that in the Auckland district. And 

there are other matters as well that I 

traverse, the evidence of Samuel Marsden 

visiting in 1820, the Kohimarama Conference 

and so on.  So I think even in the absence of 

Native Land Court proceedings across the 

entire district, across the entire isthmus if you 

will, there’s still a substantial body of 

evidence that you can attempt to draw some 

conclusions from. 

O’Malley NOE 

1021/18-30 

If you look at the secondary literature on this area, 

a scholar like Professor Russell Stone who I think is 

nearing 100 years old now, if not over, has devoted 

much of his life to the history of the Auckland 

region, its business community and later in life 

became interested in that pre 1840 period and I 

wouldn’t say that he solely relied on the, certainly 

not the Fenton judgment, he did mind the evidence 

given in that case quite extensively.  There are 

some other sources of evidence as well in terms of 

the writings of Paora Tūhaere, George Grey and 

various other people. Dr Angela Ballara, a scholar 

who I have the greatest of respect for, also is 

somebody who critically analyses evidence given in 

the Native Land Court.  She doesn’t accept it at face 

value and she subjects it to quite deep scrutiny.  So, 

even with the limitations and sources, it doesn’t 
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mean that we can’t attempt to draw some 

conclusions from that evidence. 

O’Malley NOE 

1023/12-21 

The first thing is I think that good historians would 

not simply accept Fenton’s judgment at face value, 

but would dive deep into the evidence that was 

given before the court, and they would consider that 

in terms of the range of factors that historians 

usually apply to any historical source, factors such 

as internal consistency, external corroboration for 

statements that are made, and the context in which 

that was produced. So there are those factors in 

terms of how that evidence is used, but also, as I 

said before the break, we can also look at other 

factors as well such as Crown purchase activity and 

responses to that and so on.  So it doesn’t all come 

down to simply the Ōrākei judgment itself. 

O’Malley NOE 

1047/27-34 – 

1048/1-24  

A.  I would say that there’s definitely some 

evidence that can be shown to be incorrect, 

but I wouldn't impugn particular motives to 

the people who gave that evidence. 

Q.  Give us an example? 

A.  Some of the Marutūāhu witnesses who said 

that they had sold all of the lands at Tāmaki 

to the Crown. And then there are the 

inconsistencies, Hetaraka Takapuna initially 

telling the court that Ngāti Whātua had 

conquered Waiohua, and the next morning 

stating that it was in fact Marutūāhu, and he 

had been scolded by his relatives overnight 

for suggesting otherwise. So there are various 

statements like that. Hetaraka Takapuna, I 

think told the court that he had lived at 

Auckland during Governor FitzRoy’s time, but 

was unaware of the Remuera hākari in 1844, 

which is difficult to imagine if you lived 

anywhere within the vicinity of Tāmaki, that 

you wouldn't be aware that that was 

happening. So there are various things like 

that where you can compare those with other 

sources of information. 

Q.  So you've used those examples. Was any of 

the Ngāti Whātua evidence also incorrect or 

suppressing essential evidence or fabricated? 
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A.  Not that I'm aware of. There will be 

inconsistencies in that evidence. 

Q.  Is that in your evidence in this proceeding? 

Have you referred to that? 

A.  Well, without reading through my evidence I 

couldn't tell you whether I've highlighted any 

of those issues, but to the extent that there 

was, they weren’t of the same magnitude. 

Q.  Well let’s use one of those examples. I think 

the second one you gave in terms of 

traditions of – I'm sorry if it wasn’t the exact 

word you used, but that was the effect of it as 

I heard – conquest, both Ngāti Whātua and 

Marutūāhu do have conquest traditions with 

Waiohua, don’t they? 

A.  Yes. 

Q.  My paraphrase of your evidence is to the 

effect that you say you don’t just rely on the 

Ōrākei judgment and the minutes, you look at 

other factors, that’s fair? 

A.  Yes. 

Paul Meredith 

Meredith NOE 

1143/14-18 

Q. Paragraph 5 of your primary brief, Mr 

Meredith, you talk about the important of the 

‘native voice’. Just so we’re clear on what that 

includes, so that includes evidence given by 

rangatira to the Native Land Court? 

A. Yes, that’s correct, particularly where one 

can, sometimes you can actually find Native 

Land Court minutes in Māori and they are 

most useful. 

Meredith NOE 

1162/12-22 

 

Q. And do you recall in the 1866 decision that 

Chief Justice Fenton said that: “Whakapapa 

would be helpful for discovering members of 

tribes but rarely should they be used for the 

purposes of determining the properties of the 

tribe.” Do you recall seeing that?  

A.  Yes I think I do remember reading that. 

Again, you know whakapapa is important but 

it’s the only thing that must be taken into 
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account. So you know, I found Fenton quite a 

fascinating character and there’s some things 

I agree with him, some things I don’t, there’s 

a number of Pākehā ethnographers of that 

time but so I would say that yes, whakapapa 

is important but it’s not, I just think it’s not 

the only thing that must be taken into 

account.  

Meredith 

1178/14-33 

Q. If we go through the record and I’m referring 

here to the second hearing and I’ve just got 

the table of contents page for the various 

witnesses for the groups, so Ngāti Te Ata, 

three mana whenua or Māori, whichever 

phrase you like, witnesses. Marutūāhu, about 

18 and of course the Te Taoū and Ngāti 

Whātua witnesses and in the first hearing 

which I haven’t got the table of contents for, 

Ngāi Tai ki Tāmaki. Are you saying that all of 

those tūpuna either got it wrong, suppressed 

evidence, fabricated it or were completely 

uncompelling in terms of their histories and 

narratives? 

A.  They have their interpretations but again, you 

know that’s the Native Land Court record, it’s 

an important source and I look at that in the 

context of the wider evidence. You know I 

think it’s important that yes the Ōrākei 

minutes and judgment are important but you 

need to test that against other evidence and 

other historical records. Even – particularly I 

was even taken with the claims there by, you 

know there’s the exchange in the, I think it 

was The New Zealander or also The Daily 

Southern Cross between Hetaraka and other 

Ngāti Whātua interests, I mean that’s I think 

very telling and interesting. So again, I just 

think, yes, the Ōrākei minutes and the 

judgment are important, but you need to look 

at it in the wider context of other historical 

sources. 
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Crown witnesses 

Michael Macky 

Macky NOE 

1395/18-32 

Q.  And at the generic level, when a historian 

looks at an area and the various sources, 

primary, secondary, et cetera, the relevance 

of where there’s been Native Land Court 

hearings in more recent times, Waitangi 

Tribunal enquiries at a regional level? 

A.  Well, they are very relevant I think. A lot of 

weight is often given by OTS, Te Arawhiti, to 

views that the Waitangi Tribunal has 

expressed on customary interests. Native 

Land Court hearings will usually result in 

there being more evidence available about 

customary interests than if there were not 

Native Land Court hearings, but as I 

discussed in my brief of evidence, there are a 

number – well there is quite a bit of caution 

that sometimes needs to be used when 

relying upon Native Land Court minutes. 

Q.  Yes, there’s been different phrases used 

during the hearing that I recall. “A critical 

eye,” “being careful”, are some of the phrases 

I recall. 

A.  Yep. 

Macky NOE 

1396/20-34 – 

1397/1-7 

Q. Against that background by comparison to 

say, regions that you’re familiar with where 

there have been block by block Native Land 

Court hearings, how do you approach – sorry, 

how does an historian approach the task in 

terms of – gaps is probably the wrong word, 

but those gaps or those pieces of information 

that aren’t in this area compared to other 

areas? 

A. I think in this area, and the records of the 

1868 enquiry are quite voluminous, it’s 

certainly not the only case that has 

voluminous minutes, but there are a number 

around the country where the minutes are 

very spare, spartan, very succinct, I suppose 

you could put it.  I think you’re looking to – I 

try to identify other sources.  I suppose that’s 
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referred to in the guidelines that I refer to in 

my main affidavit.  I think, you know, 

sometimes you can get to a point where you 

have a lot of relevant material but you need 

to be cautious about whether that material is 

going to facilitate a reliable answer to any 

questions that you might want to ask about 

the balance of customary interests in any 

given area.  There are several examples 

where the Waitangi Tribunal has had to 

consider controversial Native Land Court 

decisions, and the Tribunal has been willing to 

say that: “We think that this decision is 

unsafe,” but they’ve still then gone on to say: 

“But at this point of time we don’t think it’s 

possible to say exactly what the decision 

should have been.” 

Macky NOE 

1397/23-27 

Q. If we keep with the minutes and you’ve 

mentioned two things in there and starting 

with the motivation part of it, you’re aware 

that there were two separate hearings, the 

first involving tūpuna of Ngāi Tai, Ngāti Tai, 

Marutūāhu and Ngāti Whātua? 

A. I am aware that there were two hearings and 

those groups were involved.  

Macky NOE 

1399/7-10 

Q.  Do you have a view on how safe it is to rely 

on the judgments made by Chief Judge 

Fenton in those cases? And if you don’t then 

or don’t think it’s appropriate, then that’s an 

appropriate answer as well. 

A.  I would say I don’t really have a judgement 

on it. 

Marutūāhu witnesses 

Hauaru Rawiri 

Rawiri NOE 

2002/14-21 

Q. Going back to the evidence from the Native 

Land Court in 1868, would you agree that the 

evidence that was recorded there over, it was 

about 700 pages of it as you probably know, 

that that is a very valuable source of 

information for those iwi whose tūpuna were 

giving evidence there? 
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A. Yes. 

Q. It is one of the best sources of evidence of 

what people thought at that time isn't it? 

A. Yes that’s one of the sources of our research. 

Morehu Wilson  

M Wilson NOE 

2078/19-28 

CROSS EXAMINATION MR WARREN 

Q. So if these battles weren’t principally about 

land, it seems again in reading your evidence 

and the evidence of others that where the  

disputes arise other than seeking revenge as 

it relates to land is when a tribe sought to 

claim some sort of exclusivity, would you 

accept that? 

A. Affirmed. 

Q. And the best example of course is in the 

Native Land Court in the 1860s which you’ve 

written about in your evidence, the Ōrākei 

blocks for example? 

A. Yes.  Haora Tipa commented that it was only 

through exclusive claims that he entered āe 

to the Native Land Court hearing. 

M Wilson NOE 

2096/18-26 

Q.  You discuss beginning at various places but 

not least in the paragraphs following 117, 

material that comes from the Ōrākei minute 

books, that is to say recording the evidence 

given to the Native Land Court in the late 

1860s. And I think we might be able to agree 

relatively easily that they are a very valuable 

source of tribal traditions insofar as they 

recorded the words of ancestors? 

A.  They are rich with traditions and do record 

the words of those rangatira of that time. 

Today, there are other records that can add 

value. 

Michael Belgrave 

Belgrave NOE 

2096/18-26 

Q.  You discuss beginning at various places but 

not least in the paragraphs following 117, 

material that comes from the Ōrākei minute 

books, that is to say recording the evidence 
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given to the Native Land Court in the late 

1860s. And I think we might be able to agree 

relatively easily that they are a very valuable 

source of tribal traditions insofar as they 

recorded the words of ancestors? 

A.  They are rich with traditions and do record 

the words of those rangatira of that time. 

Today, there are other records that can add 

value. 

Belgrave NOE 

2163/4-21 

Mr Ward 

Q.  So when Dr Williams comments in his reply 

brief that – just for the record, this is 

201.00680 – when Dr Williams says that: “no 

modern historian is in a better position to 

assess the evidence presented at the trial, the 

Ōrākei hearing, than Fenton and the 

assessor”, do you agree with that? 

A. No, I don’t agree with that. There are many 

situations where I would agree that the Court 

decision is something that we would have to 

kind of accept in the absence of other 

evidence.  I think in this case, we do have a 

very substantial amount of evidence and I’m 

not just talking about the evidence that was 

collected at the hearing which is pretty 

substantial in itself, but being able to put 

Fenton, what he’s doing at the particular 

time, his objectives in that hearing into the 

context, allows us I think to understand the 

decision much more clearly and I think that 

we need to distinguish here between a 

decision which in 1868 terms confirmed that 

Ngāti Whātua were at Ōrākei, that was their 

place, that was probably the inevitable 

decision that Fenton would make and the 

argument he generates to support that 

decision which I think is something we can 

have a pretty good go at.  Sorry by “go at”, I 

mean we can use historical resources to 

understand that better. 

Belgrave NOE 

2164/22-27 

Q. In terms of Fenton’s court, we don’t have any 

record of Fenton’s engagements or 

discussions with the assessor, do we? 
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A. No.  And the assessors are often very much 

silence.  Their silence is in almost all Native 

Land Court hearings. I wouldn’t want to 

under-estimate their role but, no, we don’t, 

we can’t – I think their role is significant but 

we have no way of knowing what it was. 

Belgrave NOE 

2176/30-32 – 

2177/1-12 

CROSS-EXAMINATION: MR WARREN  

Q. Tēnā koe Professor. I act for Ngāi Tai ki 

Tāmaki. I asked Dr Williams about the date of 

the alleged raupatu by Tuperiri and Te Taoū 

and we know Fenton in his judgment 

confirmed it was circa 1740. Have you done 

any analysis on the date of the raupatu? 

A.  No, and the reason is, it was kind of 

illustrated by evidence earlier. There are 

major difficulties in taking whakapapa and 

connecting it to dates and that’s one of what 

Fenton does, is that he takes whakapapa and 

he creates what we call history out of it, a 

date where certain things, so where certain 

things happened in a chronological sequence. 

Whakapapa is much more difficult to date and 

to be fair, we haven’t really seen a great, you 

know, 1740 to 1790, 1760, these things may 

well matter but I would be loath to actually 

make a definitive position on when I think 

that occurred and I haven’t looked at the, 

either have I looked at the kind of, you know, 

the population or the settlement implications 

of a different date.   

Belgrave NOE 

2177/33-35  -

2178/1-28 

Q.  Coming then to the Court proceedings, one of 

the issues that I put to Dr O’Malley was, 

firstly, the praise that Fenton gave the 

lawyers, and I didn’t raise that in the hope 

that his Honour here would make the same 

praise in his judgment, but was he playing to 

the critics of what he had created with the 

1865 Act in saying that custom was not as 

difficult as one perceived and the lawyers did 

a marvellous job? 

A.  I think it was more, much more than just 

presentational. I think he was actually patting 

himself on the back that the process as he 

had hoped it would be had worked, and we’re 
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talking also about his comments at the end of 

the first hearing too where he basically says, 

yeah, and even the lawyers themselves in 

some of their comments acknowledged their, 

you know, their lack of experience in this 

area. He really does want what he sees as, 

you know, good – he wants that Court to 

have a status whereby the best of European 

counsel can go into it, can engage properly 

and that status will help make the decisions 

acceptable. 

Q.  His comments in his 1866 decision effectively 

dismissing whakapapa genealogy as a basis 

for the take and focusing on raupatu 

conquest, and clearly the lawyers would have 

cottoned onto that in terms of the re-run a 

couple of years later and that was clearly the 

focus of their submissions and evidence 

before the Court? 

A.  He’s a strange one on whakapapa because, on 

the one hand, he does dismiss it but then he 

also says that this is something that – this is 

the Māori world, they think it’s important. He 

uses it very substantially in the second 

decision to decide who could, you know, he 

sees it as important in who might be 

beneficiaries. So if you identify who the 

people are the whakapapa helps you exclude 

anyone else who might have a shared 

whakapapa as long as they’ve got the one 

you’re – fit with the people that you’re 

claiming with. So on the one hand he 

dismisses it, on the other hand he also uses 

it. He also seems to be quite interested in 

putting it together because he actually on a 

number of occasions put together a 

substantial and complicated whakapapa of his 

own. 

Belgrave NOE 

2180/22-27 

Q.  So just going to a couple of propositions or 

conclusions that Dr O’Malley made in his 

Pōtatau Te Wherowhero report, he says, and 

this is at page 124: “It has been the 1868 

Land Court inquiry into Ōrākei that 

entrenched the view of Tāmaki Makaurau as 
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an exclusively Ngāti Whātua domain.” Would 

you agree with his conclusion there? 

A.  Yes. I mean that’s consistent with what we’ve 

said in our report. 

Belgrave NOE 

2190/1-24 

Q.  Well we’re get into various interesting 

discussions Professor Belgrave but let me 

suggest to you that what both Professor 

Williams and Dr O’Malley do is recognise the 

many criticisms of the Native Land Court in 

general, in this specific case where they’ve 

engaged with it they come to a view that in 

fact the decision makes some sense. Goes no 

further than that, does it? 

A.  Yes but they do not actually put that decision 

in a broader and extensive context 

Q.  Well that’s a different point to the point that I 

was asking about before when you criticised 

them for reliance on it and also suggested 

that they were contradicting the general view 

that the Native Land Court had deficiencies. 

A.  If you’re going to argue that this is an 

exception to the rule, then you have to 

actually provide a much greater context for 

actually making that argument in these cases 

than either Dr O’Malley or Professor Williams 

do and in the end, it has to be said that the 

court for Māori groups is either wise, all-

knowing and correct or it is, for those who 

win and for those who don’t, it’s biased, it’s 

wrong, it’s ignorant and it’s possibly even 

corrupt. One of the questions that I was 

asked I think on Friday was the relationship 

between the development of tikanga. The 

court decision has become a fundamental 

aspect of Ngāti Whātua’s history, to challenge 

its decision is to challenge that history very 

severely and I only want to do that to the 

extent that it is a decision that excludes 

others who I think have legitimate and 

recognisable histories in the land. 

Belgrave NOE 

2192/15-25 

Q.  I think the view I’m attributing to you and 

you may as well know this now rather than 

later, is that you think Fenton, well my 
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reading of it is you think Fenton got it wrong 

and that there was a sound basis for 

preferring the Hetaraka Takapuna stories as 

opposed to the Ngāti Whātua stories. 

A.  No because you’re asking me to actually say 

that Fenton should’ve agreed with one story 

in favour of another, which would be exactly 

the same problem that we have in this 

situation, if he had accepted Hetaraka’s 

position. They had become, unfortunately, 

through that newspaper process from 1862, a 

rather sort of winner take all positions and so 

no, I certainly would not argue that Fenton 

should have decided that Ngāti Whātua’s 

evidence should be set aside at all. 

Belgrave NOE 

2193/15-32 

Q.  Well, if it means no more than that then I am 

sure we can agree on that proposition and 

probably most in the legal fraternity would as 

well. So going back to where I was before, if 

there are three options, one of which is to 

choose party A’s version, one of which is to 

choose party B’s version and the other one is 

to come up with a version C, then Fenton 

comes up with a version, or he accepts a 

version A pretty much, doesn’t he, A being 

Ngāti Whātua? 

A.  Yes. 

Q.  And so what the evidence of Williams and 

O’Malley does is it says, doesn’t it, we’ve 

looked at the judgment, we’ve looked at the 

evidence, we think there was a credible basis 

for version A being accepted by the Court? Is 

that not what you understand their evidence 

to do? 

A.  (inaudible 12:12:35), that’s what their 

evidence is, yes. 

THE COURT: 

Q.  I think we missed that reply. 

A.  Sorry, yes, their evidence is that, yeah, 

they’ve looked at the evidence, they say, 

they’ve looked at the decision and they think 
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the decision is the logical one for Fenton to 

make at the time. 

Belgrave NOE 

2194/30-34 -  

2195/1-18 

Q.  Now just on O’Malley relying entirely on the 

Fenton judgment, you talked 30 about the 

evidence and let me put that to one side for 

the moment. Is that really your position, you 

think that Dr O’Malley’s evidence relies 

entirely on the judgment or the evidence 

behind it, which is the word you use twice? 

A.  “Entirely” may be a bit strong but very 

substantially. I’d have to, you know, I’m sure 

you could show that there are a few 

references that he may make. But again he 

relies substantially on the decision. 

Q.  Well I’ll give you one more chance on that 

because we’ll be making submissions on it. 

You don’t accept that what Dr O’Malley does 

insofar 5 as he has one part that he 

emphasises more than another, it’s the nature 

of the land sales post Treaty? 

A.  Oh yes, yeah sorry there’s more in the 

evidence than just covering the Fenton 

decision, yes, in both party – in both pieces of 

evidence. 

Q.  So what is the word “entirely” supposed to 

take us to? 10 

A.  Well it’s a – in terms of the nature of the 

customary claim that is made in the court is 

relied entirely on that evidence – oh sorry on 

that decision. And the extent to which that 

decision then layers later interpretations is 

really important. What happens after 1868 is 

very much fashioned by the – oh sorry, 

influenced by the nature of that decision. So 

they’re not 15 independent, what happens 

after 1868 is not independent of the decision 

but yes he does deal with the land claims. Yes 

there are more things covered than just the 

court, absolutely. 

Belgrave NOE 

2197/15-19 

Q.  Yet again that will come up later too. Isn’t the 

point about the 1868 hearing and judgment 

that it has produced an unusually large 

volume of recorded material from not least 
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leading individuals including from Ngāti 

Whātua and from Ngāti Pāoa? 

A.  Not just from them, yes. 

Belgrave NOE 

2198/8-13 

Q.  That wasn’t the proposition I was putting to 

you. Let me try again. Forget about the fact 

that we weren’t there. If you hadn’t had the 

1868 700 pages of evidence, then our 

knowledge about what was going on in we 

use generally Central Auckland, without being 

specific, would be poorer, wouldn’t it? 

A.  We would definitely be poorer. 
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Plaintiff witnesses 

David Williams 

Williams NOE 

722/19-33 to 

723/1-9 

Q. You go on to state that any Court-created 

legal fiction to lay down an immutable 

criterion for closing off the evolution of Māori 

customary law is bound to be open to 

objection and criticism, is that right? 

A. Yes, that’s consistent with my evidence I 

think. 

Q. If the Court adopted the 1840 rule in this 

case, wouldn't they be open to the same 

criticism? 

A. No, because the facts on the ground were that 

the Queen’s writ did run in this part of the 

colony.  The comments that you’re quoting 

from are essentially replicating the criticisms 

by historians of lawyers, that just because a 

government official issues a proclamation on 

the 21st of May of 1840 to proclaim British 

sovereignty over the whole of the islands of 

New Zealand, doesn’t mean to say the 

Queen’s writ runs over the whole of the 

islands of New Zealand, and that this was 

specifically addressed by the Waitangi 

Tribunal in its Ngāti Awa report and in the 

Tūranganui-a-Kiwa report in particular, also 

looked at that.  In both those reports the 

Tribunal observed that the Queen’s writ in 

fact, de facto, did not run in Whakatāne, 

Ōpōtiki and Tūranga, respectively, in 1865.  It 

was still an area run by tikanga Māori, 

whereas in Tāmaki Makaurau the Queen’s writ 

did run, there was a Court here, there was the 

old provincial government building behind us 

here, that had been Parliament a bit later on 

– a bit earlier on.  And the basis for land titles 

in central Tāmaki within a very short period of 

time was either Crown grants or pre-emption 

waiver certificates which had been converted 

into Crown grants.  So that’s clearly the 

application of English principles of property 

law in the region. 
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Williams NOE 

723/20-24 

Q. Should this Court be bound by whatever the 

custom was at 1840? 

A. It’s the ascertainment of customary interests, 

is what we’re talking about, and I don't think 

there was any significant changes to the mana 

whenua situation in Tāmaki Makaurau 

between 1840 and 1868, and my evidence is 

in support of the Fenton decision of the Native 

Land Court in 1869. 

Williams NOE 

768/21-33 to 

769/1-27 

Q. Now my learned friend Mr Majurey asked you 

various questions about, among other things, 

whether tikanga is frozen.  And in part with 

reference to concepts such as ahi kā.  And 

you gave answers in part in relation to where 

the Queen’s writ ran when there was a 

discussion of the 1840 rule.  In terms of 

changes to tikanga, including ahi kā roa, what 

happens after the Queen’s writ begins to run? 

A. Where the Queen’s writ runs, there are rules 

against engaging in violence against your 

neighbours who have offended you in terms of 

tikanga terms, so the previous sanctions, both 

spiritual curses, for example, on people, and 

that might affect the lives of other people, 

and actual warfare, were not available any 

longer from 1840 onwards in this part of the 

world. 

Q. The implications of that for changes to ahi kā 

roa or mana whenua are what? 

A. That the people with mana whenua had to 

find different ways of maintaining their 

occupation in an area, and that carries right 

through to the present day where, for 

example, Ngāti Whātua shows its ongoing ahi 

kā within this part of Tāmaki, in this isthmus, 

by saying: “Look, if the World Cup is going to 

have a Māori welcome to the rugby people 

turning up at Eden Park, we’re going to be the 

people that welcome them.”  So that’s clearly 

not ancient tikanga, that’s not ancient 

custom, that’s the way in which ahi kā can be 

exemplified and illustrated to the wider world 

in a modern context. 
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Q. Is there any difference between continuation 

of pre-existing ahi kā roa and creation of a 

new ahi kā roa in the matters you've just 

mentioned? 

A. Well the creation of a new ahi kā roa after 

1840 would have to be, according to the 

Queen’s writ, something that colonial law 

recognised rather than what tikanga 

recognised. 

Q. Are there any examples of that in Central 

Auckland, to your knowledge? 

A. Of changes after 1840? 

Q. Of new ahi kā roa after 1840? 

A. Well there are claims of it in this litigation in 

relation to Waipapa and St Georges Bay and 

so on and the report by Protector Clarke. 

Q. And your view of those? 

A. Is that they were Crown arrangements to 

keep Ngāti Pāoa happy, that involved the 

Crown as the giver of the land rather than the 

mana whenua of pre 1840. 

Q. And to be clear, such giving of the land by the 

Crown, can that create mana whenua in your 

opinion? 

A. No, the Crown can’t be the source of mana 

whenua. 

Paul Meredith 

Meredith NOE 

1174/2-14 

Q.  And you’re also aware that the 1840 rule has 

been heavily discredited by the Waitangi 

Tribunal? 

A.  Yes, that's right. So again it’s more about – I 

think it’s important to look at the tribal 

landscape at the time the land was 

transferred, or Pākehā were brought in to 

settle it, out of Māori hands, is what I'm trying 

to say. 

Q.  Well isn't that another way of expressing the 

1840 rule? 

A.  No, the 1840 rule was more about who was 

on the land at 1840, full stop. So not 
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necessarily when the land, you know, some of 

that land was alienated much later than 1840.  

Q.  Would you agree then that, as a matter of 

tikanga and custom, 1840’s no more 

important than 1740 or 1940? 

A.  Just in the context of this hearing and that, 

and you know, that transfer deed of 1840, I 

think it’s important. 

Marutūāhu witnesses 

Michael Belgrave 

Belgrave NOE 

2154/32-34 to 

2155/1-10 

Q. And does it flow from that real caution is 

needed in any suggestion that there is a 

particular date at which customary interests 

should be assessed? 

A. Yes, and I mean the work that we’ve done, 

the work that Grant Young has done, indicates 

that even the idea of the 1840 rule is in itself 

somewhat a myth in the operations of the 

Court, that the Court itself adapted to the 

circumstances before it. And, again, the whole 

idea that there were strict laws that the Court 

operated on is difficult to sustain. So, yes, 

when do we look at – custom’s always 

changing, I mean to say, yes, custom is, in 

my view, if custom is, as I see it, the kind of 

the localised history of the people then that 

history, as we’ve heard over the last few 

days, includes post 1840 events in substantial 

numbers. It doesn’t stop in 1840. […] 
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Plaintiff’s witnesses 

Ngarimu Blair 

Blair NOE 

535/25-29 

I'm coming to my point which is that we’d probably 

say in this that there needs to be a proper 

assessment of interests, history et cetera which 

would help resolve these questions around whose 

tikanga, around iwi being able to have informed 

discussions to reach agreements without the 

Crown. 

Charlie Tawhiao 

Tawhiao NOE 

1315/13-20 

Q. Are you confident that most of the time, if 

given the time, that tikanga will resolve 

issues of overlapping contestation? 

A. Yeah. The idea that tikanga doesn’t work is 

an odd idea to me. I think the real issue is 

that it doesn’t work in the timeframes that 

are convenient. 

Q. In terms of how long you would be prepared 

to leave unresolved matters or for tikanga to 

allow itself to play out, would you – what if it 

takes years, is that acceptable? 

A. I think sometimes that might be necessary. 

Tamati Kruger 

Kruger NOE 

1849/21-1850/16 

I think part of our fault here is that we see the 

settlement as the final point, whereas, it is not. 

There’s a post settlement world where the Crown is 

still involved and all parties are still involved but 

the attention and the focus of everybody is that 

settlement, almost as if “job done” there. But it is 

not. So there needs to be reminders to us that 

there is this other part that is just as important as 

the settlement point that we are all wanting to go 

to. I’m not suggesting that the Crown should be 

leading the tikanga-based kōrero at all because it’s 

not qualified to do so and it would be incorrect I 

think for anyone at all to invite the Crown to take 

that view. But, what I am saying is that the Crown 
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must show a greater awareness and appreciation of 

what that involves and have a sense when 

discussions are not about tikanga, but they have 

gone astray somewhere and to assist in bringing 

people back to that. And also to take seriously 

other options that iwi may come up with in terms of 

resolving these things. Can I just give you example 

is that one of my neighbours, Te Whakatohea, who 

a decade before Tūhoe went into negotiations had 

negotiated with the Crown but unfortunately at the 

settlement phase everything turned to custard for 

them, there was internal strife and they then 

decided not to accept the settlement. So they went 

to the back of the queue and took a whole lot of 

time to come up again. By that on their second 

grab at this we had already settled. Now, there 

were Crown properties that lie between Tūhoe and 

Whakatohea. The Crown invited us to lay claim, if 

we wanted to, to some of those properties to show 

interest some of those properties. I decided that we 

would not until my kin neighbour Whakatohea were 

at a point of settlement. So I have waited seven 

years for them to get to the point where together 

we can invite the Crown to leave the room and 

Tūhoe and Whakatohea come to settle what we are 

going to do with those Crown properties. We are 

now at that stage, seven years later. Iwi play a 

generational game, not a three year political cycle. 

I’m willing to play the generation game. 

Kruger NOE 

1854/27-1855/6 

A. Yes. yes. The pressure though is, for some of 

the large natural groupings, is that these 

tikanga processes usually take up a lot of 

time and a lot of effort and the effort is a lot 

more emotional than it is any other way. And 

so there is the pressure of hurrying this up 

so I can get to own something. And so it is 

not unusual for iwi to get tired and to 

abdicate using the fulness of a tikanga 

process. As I’ve said, sometimes these 

things are inter-generational but when one 

deals with the Crown there’s the pressure of 

getting things done by August or by 

December or before March the 31st. 

Q. So the special quality of tikanga processes 

can do its best work when the Crown is not 
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in the room but stands to be undermined if 

there are time constraints upon it? 

A. Yes. 

Kruger NOE 

1886/25-1887/10 

Q. In terms of, and I know you made some 

comments to my friend about time and the 

way that tikanga processes can work out, in 

terms of individual Treaty settlements is time 

important, do you think? 

A. Very much to the Crown, very much to the 

Crown it is important. But can I just say it’s 

a difference of how we perceive time. And 

I’ve been accused of being a little bit rude in 

some of my statements about that where in 

other forums I have stated that I am 1,000 

year old organisation as an iwi and I’m 

dealing with a three year old, the Crown is a 

three year old. I have issues because the 

three year old has not got a very good 

memory. It promises me things in the 

morning and forgets about them in the 

afternoon. Sometimes the three year old 

forgets who I am and doesn’t know my 

name. But the circumstances are that I have 

to deal with the three year old. So the Crown 

and the Government works in three year 

cycles. I do generations. Somewhere in there 

we need to sort out what we must do over 

generations because there are some issues 

that cannot be resolved in three years, just 

is not possible. So we need to agree what 

are those things that actually needs to go 

into the other pot and what are the things 

that we can do within three years. The 

Crown system is, no, everything has to be 

done within that three years, or less. And 

this presents a catastrophe for iwi and their 

relationships. 

Ngāti Paoa 

Ted Andrews / Glen Tupuhi 

Andrews/Tupuhi 

NOE 1343/14-28 

Interestingly, we agreed to the large natural 

groupings as a way to assist the Crown, it was 

orchestrated by the Crown to expedite the very 
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complex settlement of Tāmaki. And what we’ve 

noticed, we were concerned about the large natural 

grouping being used by Marutūāhu to draw Ngāti 

Pāoa into a net that Ngāti Pāoa would not be able 

to escape, and this was true, I mean even at the 

table, Paul, you remember I wouldn’t even sit with 

yous because of a determined attempt to show 

everybody in that room that Ngāti Pāoa was an 

independent iwi and Ngāti Pāoa was a Tāmaki iwi. 

Since the Tāmaki negotiations table has ceased to 

function, all those other iwi and the other ones, 

Ngāti Whātua, they have disbursed to their original 

identity, Waiohua, they have all dispersed to their 

original identity. When it comes to Ngāti Pāoa, this 

large natural grouping still ensnares us, and that’s 

the problem we had. It’s been kept alive and been 

kept alive for the purposes and the benefits of the 

other four exclusive of Ngāti Pāoa Marutūāhu iwi. 

Crown 

Lilian Anderson 

Anderson NOE 

830/9-20 

Q. Interesting.  Well, you’re here to help us 

with the Crown’s policy, so are you able to 

help us with what decisions the Crown would 

be making in the absence of agreement 

amongst competing claimant groups?  

A. Yes. 

Q. What kind of decisions are we talking about? 

A. Sorry, I think what we’re talking about is the 

fundamentals that I mention in my evidence 

about the appropriate redress, the layers of 

interest that we have previously talked 

about, and the eventual redress offer that 

the Crown would make to the settling group. 

Q. But are you suggesting that those decisions 

can be divorced from issues that arise in 

relation to boundaries and predominant 

interests? 

A. Yes, that’s what I'm saying. 

Anderson NOE 

833/10-20 

Q. Am I right to assume that OTS and now Te 

Arawhiti would not attempt to assess the 
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relative strength of customary interests, 

without having regard to tikanga matters? 

A. Yes I think as expressed by the groups and 

as you can imagine Mr Hodder, the tikanga 

expressed by groups is quite different from 

group to group. 

Q. Quite but in the end doesn’t the Crown have 

to be satisfied about where the relative 

strength lies? 

A. Yes and based on all of those things that I’ve 

talked about previously, the information 

groups provide, independent experts, 

historical documents and Tribunal reports, 

that decision does get made yes. 

Anderson NOE 

864/10-16 

Q. Paragraph 38, it should be noted that 

addressed to the Crown satisfaction doesn’t 

require the resolution of all differences as 

this may not always be possible.  So that as 

I understand it, that’s in that addressed to 

the Crown’s satisfaction doesn’t require the 

resolution of differences in any way or some 

way, the Crown will just proceed 

notwithstanding those differences remain 

unresolved, correct? 

A. Yes. 

Anderson NOE 

866/28-867/2 

Q. And what I'm really suggesting to you is that 

what this amounts to, and this is pre 

Hauraki, but in terms of the Hauraki 

Tribunal’s language, this isn't based on a 

sophisticated understanding of tikanga, this 

recommendation, it’s based on pragmatic 

considerations, isn't it? 

A. Yes, it is, and the Crown has been really 

clear that it does not wish to make decisions 

based on tikanga, because it doesn’t have 

tikanga, if that’s a way to put it, it has a 

clearly articulated policy framework that has 

been used in over 90 Treaty settlements. 
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Michael Macky 

Macky NOE 

1442/27-34 

Q. Well again we’re coming to those concepts. 

At the bottom of the page – let me go back, 

just where I was, what would you say from 

that passage I’ve just given you: “We think 

this is often the wrong question where 

cultural redress is concerned, but always the 

wrong question where there are multiple 

interests in maunga,” is there a, to put it in a 

not particularly attractive way, is there a 

lesson that OTS took from that particular 

point?  

A.  Well I think that the lesson is to consider all 

of the multiple interests and to recognise the 

validity of all the multiple interests. 

Macky NOE 

1448/3-6 

Q. And the response, the new approach is one 

in which phrases such as ahi kā and mana 

whenua are no longer used, correct?  

A.  Generally not, no. But I mean it is, as you’ve 

pointed out, they’re very rarely used in this 

report. 

Macky NOE 

1456/7-14 

Q. And that’s quite a nice way to finish, that’s 

effectively the message that has been 

received from the Waitangi Tribunal as far as 

OTS is concerned. If there are dense layers 

of interests, then that’s an area where there 

can’t be exclusivity? 

A.  That has been the Tribunal’s view of tikanga.  

Q. I know that’s what the Tribunal says in 

places in that report, but it’s become OTS’ 

view?  

A.  OTS has accepted that Tribunal 

recommendation, yeah. 

Leah Campbell 

Campbell NOE 

1746/6-26 

Q. Yes.  So there’s no lack of talent in the 

backline, there’s no question about that.  In 

terms of at a more general level, if you could 

please help me with this.  Am I right to be of 

the view and to – are we all right to be of the 
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view that an official’s advice to Ministers, as 

far as you are involved in it, had been 

involved in it, in relation to overlapping 

claims and Ngāti Whātua’s concerns officials 

have not explained or discussed at any 

length the concept of ahi kā roa?   

A. Not using those particular – that particular 

term, no, we haven’t.   

Q. Nor the concept of mana whenua?   

A. No.   

Q. Nor the concept of take tuku?   

A. No.  I mean as Mrs Anderson says in her 

brief of evidence, we look at associations.   

Q. Sure, I understand that, but I’m just asking 

– 

A. But, no, we don’t use those particular words 

you’ve just used, Mr Hodder.   

Q. No, but nor in any other words have you 

described those concepts in any particular 

length either, have you?   

A. No, the advice hasn’t.   

Q. Nor has there been any particular analysis, 

at least by OTS, of the settlement deed 

terms provided to Ministers in your time?   

A. No, not as far as I’m aware.    

Marutūāhu witnesses 

Hauauru Rawiri 

Rawiri NOE 

1995/21-1996/15 

Q.  Well let me put it this way. There are clearly 

different views between the views you 

express about the way in which interests in 

Central Auckland should be recognised and 

the way that Ngāti Whātua Ōrākei is 

expressing those views in this Court, agreed? 

A. Yes. 

Q. And it may take a long time of kōrero and 

tikanga-based processes before you reach a 

common ground, agreed? 
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A. Yes if we’re guided by the customs that 

we’ve spoken about. 

Q. But the question I’m particularly focused on 

is time, it may take fresh faces, it may take 

a decade, it might take a generation but you 

might get there, agreed? 

A. Yes. 

Q. But in the current circumstances, the 

Crown’s desire to have this resolved or to do 

something in a way which Ngāti Whātua 

Ōrākei finds troublesome is what is driving 

the thing to a much faster timetable, isn’t it? 

A. Can you please repeat that? 

Q. In the present circumstances where 

Marutūāhu and Ngāti Pāoa which to get their 

own settlements and the Crown controls 

effectively the pace of those – let me stop 

there, you agree with that? Firstly Marutūāhu 

and Ngāti Pāoa would wish to complete their 

own settlements, agreed? 

A. Āe. 

Q. Secondly, the pace of those settlements is 

effectively controlled by the Crown, agreed?  

A. Yes, some components yes. 

Q. And that pace is much faster than the pace it 

might take to resolve issues between 

Marutūāhu and Ngāti Whātua Ōrākei? 

A.  Yes, perhaps.   

Te Ākitai Waiohua witnesses 

Karen Wilson 

K Wilson NOE 

3079/29-34 to 

3080/1-11 

Q.  And at (iii) there’s reference that overlapping 

claims decisions should be consistent with 

and not prejudicial to the rights and 

customary interests, including mana, 

rangatiratanga, mana whenua and mana 

whakahaere of other iwi or hapū. Do you 

agree with that as a concept?  

A.  In a general sense, yes.  
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Q.  And at (iv) there’s reference that overlapping 

claims decisions should not undermine the 

value and integrity of or the interests 

recognised, and rights granted under 

existing settlements. Is that a concept you 

agree with? 

A.  It would if we would settle.  

Q.  And the final point there which I think is 

labelled as (i) but should actually be (v), that 

overlapping claims decisions should be 

commensurate with the relative customary 

interests of iwi and hapū in the area. Again, 

as a concept, is that one that you agree 

with? 

A.  I think it would be something that would be 

similar to what I have said in my brief. 

K Wilson NOE 

3081/11-25 

Q.  And I understand the differences of opinion 

about what events may have meant, what 

the histories are around association, but 

necessarily if you are to determine 

proportionate interests surely you have to 

engage in a process that engages with 

tikanga in determining those relative 

interests. 

A.  It’s hard to describe the meaning, what 

you’re meaning in a situation such as this 

but I will say in this context, this. When you 

are driven by a Crown process, it’s difficult to 

operate in a manner that you normally 

would. Hui that represent tikanga are not 

normal. 

Q.  Yes, and I understand that and I understand 

that as the negotiator, amongst other things, 

you’re charged with getting the best 

outcome that you can get for your iwi 

because of the importance of a settlement to 

your iwi. That’s not all that you have to do, 

but that’s a fair summary of one of the 

pressures that you have? 

A.  One of the primary things, yes. 
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Plaintiff witnesses 

Margaret Kawharu 

Kawharu NOE 

254/26-34 to 

255/13 

Q. So your evidence that the return of land can 

only be seen as returning a customary right to 

the tribe or community so that it can exercise 

mana over the whenua again is made without 

an understanding of the basis upon which the 

RFR area was sought by Ngāti Whātua Ōrākei? 

A. My recollection of it is that it made sense that 

given Ngāti Whātua Ōrākei had made those 

lands available to the Crown and the Crown had 

received them and built the town of Auckland, 

that in terms of the settlement, it made sense 

that those properties would come to be offered 

to Ngāti Whātua Ōrākei.  In the – and the 

difficulty I have at the moment is that we had 

an original 2006 RFR area and then I’m not 

entirely clear now – it just made sense on the 

basis of the land made available to the Crown, 

that reflects the relationship we think we have 

with the Crown. 

Q. So it’s a relationship that or that history that 

you’ve just described is one that would speak to 

a mana relationship between Ngāti Whātua 

Ōrākei and that area? 

A. Yes. 

Q. As far as you understand, that’s why it would’ve 

made sense to have sought an area RFR? 

A. Yes.  Because in my view, the ability for Āpihai 

to make that land available was because he had 

the mana to do it and there was no contest to 

that either. 

Ngarimu Blair 

Blair NOE 

509/15-21 

Q. At the time of entering into its agreement in 

principle, and your evidence is to the effect that 

the Crown, by entering into that AIP, with the 

RFR as it then stood, was acknowledging 

exclusive mana whenua of Ngāti Whātua Ōrākei. 

A. Well it certainly smelt and felt like it. 
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Q. To whom? 

A. To the descendants of Tuperiri. 

Blair NOE 

510/1-6 

A. So achieving the RFR for the central area which 

matched our heartland felt, smelt, looked like a 

recognition of our mana whenua from the 

Crown.  We were very happy to receive it, we 

were very sorrowful to lose it. 

Q. The Eden memoranda were couched in terms of 

dominance of interests, not concepts expressed 

in an exclusive sense, correct? 

A. Sounds like mana whenua to me. 

Blair NOE 

513/21-34 to 

514/1-2 

Q. Do you recall that? At paragraph 136 you note 

that as a result of this process of testing, 

twisting, and turning upside down, there were 

aspects of the AHA that the Crown would not 

sign up to.  If we just go to the introductory 

part of that paragraph please? And were 

included only as background, these were 

included essentially as Ngāti Whātua Ōrākei’s 

description of itself.  Is it your evidence that you 

can fairly rely upon what Ngāti Whātua Ōrākei 

was required to accept only as a description of 

itself in claiming that the Crown was tacitly 

acknowledging exclusive mana whenua? 

A. In awarding and agreeing to the RFR area over 

the central area, that was a manifestation of it 

in our eyes.  And as my relation Margaret 

Kāwharu has already given evidence over, there 

was a big contest with the Crown over the 

wording of the AHA, two years I recall.  Two 

years actually discussing tuku rangatira.  And 

the Crown ultimately wouldn’t accept that view. 
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Plaintiff witnesses 

Margaret Kawharu 

Kawharu NOE 

249/28-34 to 

250/1-19 

Q. Indeed.  Now beyond the Crown’s general 

policy, the board would clearly have known 

that the Crown had been somewhat chastened 

by the Waitangi Tribunal for regarding even 

issues of predominance? 

A. Yes. 

Q. The Tribunal describing this concept as a 

Pākehā notion with no place in Treaty 

settlements. 

A. Mmm. 

Q. And that all layers of interest are valid, et 

cetera. 

A. We were very challenged by it too. 

Q. Ngāti Whātua Ōrākei would have appreciated 

at the time of entering into its deed that the 

Waitangi Tribunal’s report was the premise of 

Sir Douglas’ report which in turn envisaged a 

collective structure recognising the interests of 

all groups, not simply those interests giving 

rise to exclusive tribal authority, as Mr Blair 

would term it? 

A. Well, it was very clear that the Crown changed 

its course.  Because, before that, we were 

talking about exclusive areas and non-

exclusive areas and so on.  And as a result of 

the Tāmaki inquiry in 2007 and this report, the 

Crown changed course, and it changed its 

policies. 

Q. The exclusive area being, well, it came to be 

the 2006 RFR area? 

A. No, I mean just the general Treaty claim 

settlement process.  We had been on a track 

since 2003 and by the time we got through the 

Tāmaki inquiry and then had to wait for a 

change of Government and then another six 

months for Sir Douglas to come on board, the 
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whole process had changed and we became 

lumped in with a regional process. 

Q. Consequent upon the Tribunal’s decision? 

A. Mmm.  But it was a fait accompli, it wasn’t 

something we wished for. 

Ngarimu Blair 

Blair NOE 

584/21-26 

Q. So if we come back to the question and the 

focus on the Crown’s Overlapping Claims 

process that’s the subject of challenge, that’s 

the same process that each of those tribes 

followed isn’t it, Ngāti Whātua Ōrākei, Ngāi Tai 

ki Tāmaki, Marutūāhu and Te Ākitai Waiohua?   

A. I think the policy is the same, the application is 

always going to be, can differ depending on lots 

of variables. 

Crown witnesses 

Lilian Anderson 

Anderson NOE 

804/14-29 

Mr Majurey 

Q. Recognising your evidence was written back in 

October of last year, can you update the Court 

with any progress on the policy, et cetera, 

review that you spoke about towards the end 

of your evidence please? 

A. Sure thing.  So (inaudible 11:20:56) policy 

document has now been sent to the iwi chairs 

in late 2020.  We then provided it again on the 

13th of August 2021.  It has been positively 

received and we are proposing to work with 

the iwi chairs on the roll-out through their Pou 

Tikanga and we are looking to update relevant 

sections of the Red Book at the same time.   

Q. Is there any working timetable for that 

ongoing work? 

A. We are looking to talk to iwi chairs about the 

timetable at their next meeting in May.  We’re 

hoping the updated Red Book sections will be 

complete by mid 2021 and we will look to 

complete other matters with the Red Book by 

the end of ’21.  So we are prioritising the 
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updates on overlapping claims, mandate and 

cultural redress, and aiming to get those out 

by mid year.    

Anderson NOE 

819/23-31 

Q. Now if I can move then please to the Tāmaki 

Makaurau process report, which you refer to I 

think in your paragraph 105, and that is at 

319.12210. 

A. Yes. 

Q. Now it’s trite to ask you that you will recall the 

arrival of this report.  No doubt it caused a 

degree of disruption to the way things were 

being done at OTS at the time, correct? 

A. I wouldn't say I'd describe it as disruption, Mr 

Hodder.  I would say that the arrival of the 

report certainly gave us cause to look at the 

way we were conducting those negotiations. 

Anderson NOE 

821/8-15 

Q. Now I think we were at a point where we were 

close to having agreed that the regional 

approach was almost inevitable after this 

report came out, that’s to say an OTS regional 

approach was almost inevitable.  Did I get that 

right? 

A. Yes, I think it became difficult post the Tāmaki 

Makaurau report for the Crown to consider 

negotiation without a regional approach, 

however in some circumstances we had 

progressed settlements outside of a regional 

approach. 

Anderson NOE 

825/22-32 

Q. And just on this document, at paragraph 89 the 

suggestion, as I read this paragraph 89, is that 

these changes in relation to overlapping 

interests and claims are more of interpretation 

than policy and that’s why they don’t require 

Cabinet approval.  So is it the case that 

following the Tāmaki Process Report, the 

changes in relation to overlapping interests and 

claims were essentially changes of 

interpretation rather than policy? 

A. I think that the impact on the core (inaudible 

12:48:54) policies was minimal and, as you 

say, more about how things were interpreted 

but also I think on the practice that the Crown 
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would take towards negotiations and we’ve 

spoken about one of those methods which is 

regional negotiations. 

Anderson NOE 

856/18-30 

Q. [regarding the Hauraki Overlapping Claims 

Inquiry] And so in the second to last 

paragraph, which says: “What we are 

proposing is a significant departure from the 

present situation,” that's correct, isn't it, what 

they’re proposing about parking the question 

of redress is a significant departure from what 

has happened up to this point? 

A. No, I don't agree with that.  Whenever groups 

have entered into processes to agree 

overlapping interests and claims, the redress 

in question is effectively parked.  Sometimes 

that is for months and in a couple of situations 

it has been parked for years, and so I don't 

think it’s a significant departure. 

Q. Thank you. 

A. Sorry, Mr Hodder, to be clear, I think the part 

where the Tribunal suggests that because a 

group refuses to engage, that would be a new 

aspect. 

Michael Macky 

Macky NOE 

1445/2-11 

Q. And was that a main, I’m sorry to use this 

word again, but a main lesson that OTS drew 

from this report? 

A.  I think that it probably was. Where we’ve 

landed in terms of the way that we’ve 

approached customary interests since the 

report is to acknowledge that we’re not the 

experts in tikanga as some of this text implies. 

We don’t draw determinations about who has 

mana whenua or who has predominant 

interests in a site, we do recognise all layers of 

interests as valid and we will exercise great 

caution and generally not do it in 

circumstances where we might be asked to 

draw conclusions about relative interests. 
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Macky NOE 

1447/25 to 

1448/6 

Q. Right but you understand that these questions 

relate to a central proposition which we’re still 

slightly skirting. That proposition which I 

thought we might’ve got to a couple of 

questions back is whether from OTS and its 

historians’ point of view, the Waitangi Tribunal 

through the 2007 report in particular, has 

simply made untenable the argument that 

there is an inherent exclusivity in claims of ahi 

kā roa and mana whenua based on that? 

A.  I think that the report was the catalyst for OTS 

to reconsider its approach and you know, I’m 

not, I wasn’t, I’m not privy to the exact 

pathology of the thought processes which have 

led to the current position but this report 

certainly had a pivotal role, as I understand it, 

in OTS reconsidering its approach to the way 

that historians should address customary 

interests.  

Q.  And the response, the new approach is one in 

which phrases such as ahi kā and mana 

whenua are no longer used, correct?  

A.  Generally not, no. But I mean it is, as you’ve 

pointed out, they’re very rarely used in this 

report. 

Macky NOE 

1448/7-27 

Q.  Well not at all, really. So can I and I 

appreciate this has a degree of awkwardness 

because you weren’t there in (inaudible 

12:35:23) discussions, but let me put it this 

way, is it right to assume that in the light of 

this report, OTS and its historians must’ve 

tried to work out a role that they had which 

didn’t offend what the Waitangi Tribunal was 

trying to tell them in this report?  

A.  The Crown has clearly taken cognisance of this 

report I think as Minister Finlayson said or Mr 

Finlayson, the former Minister, said in his brief 

of evidence the Crown is not bound by 

Waitangi Tribunal findings but the impact of 

this report is that I think it was the main 

catalyst, as I’ve understood it, for OTS 

historians to reconsider their approach to the 

way they do work on customary interests and 

everyone who works as a historian at OTS is 
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aware of the criticisms and the conclusions 

that the Tribunal drew about the work of OTS 

historians, in this report. So I think, yeah this 

report undoubtedly has had a significant 

impact on the way that we work.  

Q.  Is it fair to say that in effect, notwithstanding 

what Mr Finlayson’s affidavit says, as far as 

OTS and its historians are concerned, these 

themes of the Tribunal in its 2007 report are 

treated as binding? 

A.  I wouldn’t put it that way. I would say that 

they have been adopted and taken as a 

warning of where not to go. 

Macky NOE 

1464/5-15 

Q.  So the general proposition though, which I 

think comes through here as well as other 

things we've looked at, it confirms I think your 

paragraph 21, that the role of historians now 

in your group is instead of drawing conclusions 

about predominant, and you went back to or, 

customary interests. So that’s the proposition, 

and now, and this is post-2007, OTS historians 

don’t draw conclusions about predominant 

interests?  

A.  No.  

Q.  And they don’t draw conclusions about 

customary interests?  

A.  They don’t draw conclusions about interests in 

terms of tikanga. And generally the approach 

is to try to, as I was saying, as I think I've 

said, summarise the interests. 

Macky NOE 

1474/5-17 

Q.  Has there been discussion within the 

historians’ group at OTS about the implications 

of this [Hauraki Overlapping Claims Inquiry] 

report for the work that your group does? 

A.  There has certainly in recent times been a 

reconsideration of the overlapping interests 

policy, and associated with that there has been 

a reconsideration of the way in which we 

approach doing customary interest work. I 

can't speak to the direct ties between the 

reconsideration of the historical work and the 

Tribunal report that you’re discussing, but I 
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would imagine that there is a connection, and 

yeah, as I say there is a new approach, or a 

revised approach really, being developed for 

customary interest work around the office.  

Q.  Can we take it that the impetus for that has 

included the Hauraki settlement report?  

A.  I think that that’s likely, very likely 

Mike Dreaver 

Dreaver NOE 

1562/1-9 

Q.  The record will now show that. I can't 

remember whether those early ones we looked 

at touched on this or not, but the approach on 

overlapping claims has been pretty consistent 

throughout the various editions of the Red 

Book, as far as I read it, that is basically the 

Crown doesn’t want to do it, that is resolve 

issues around boundaries and predominance.  

A.  The formulation is the Crown prefers not to get 

involved in overlapping claims, but will 

ultimately make a decision because it’s got an 

obligation to provide redress, so something 

along those lines. That’s what I would have 

banged out on my fountain pen. 

Dreaver NOE 

1573/8-25 

Q.  […]  Am I right to interpret that as saying that 

before the Waitangi Tribunal’s 2007 process 

report, that kind of redress wouldn't have been 

contemplated, but that the door was opened 

by the layers of interest analysis and 

vocabulary?  

A.  I think that analysis is probably trying to put 

too – trying to read too precisely into an email 

that, I don't know what time I sent that out, 

that I would have bashed out, although it 

didn’t have typos in it, so I clearly read it more 

than once. So what that sentence, I suspect is 

referring to, and we’re talking an email of 7 

years ago, is saying that the Tribunal 

settlement process report by noting the layers 

of interest and the importance of relationships 

opened – didn’t open the door, it wasn’t 

necessarily firmly shut, so that was probably 

not the right turn of phrase, but clearly 

envisaged this sort of redress consistent with 
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the Tribunal process report. It’s really, it’s a 

turn of phrase which I wouldn't read too much 

into in terms of suggesting the door was shut 

before and then became open, but certainly 

that Waitangi Tribunal report, I think, certainly 

opened the door to the process that we 

undertook, and to the extent it discussed 

layers of interest, provided some context for 

firstly Sir Doug Graham’s architecture and 

then the delivery that I was responsible for. 

Dreaver NOE 

1574/ 1-7 

Q.  So the proposition that I'm interested in 

exploring is whether or not, from your 

position, the Crown considered that implicit in 

that 2007 process report was rejection of the 

arguments that you are well familiar with that 

Ngāti Whātua Ōrākei advances about having 

ahi kā based mana whenua, which is a 

fundamental customary interest which prevails 

over others?  

A.  It’s an interesting interpretation. I think it was 

a rejection of exclusivity. I don't think it 

engaged with the issue of ahi kā or mana 

whenua. 

Dreaver NOE 

1574/15-33 to 

1575/1-4 

Q.  So the language has moved to interest rather 

than anything else, is that correct? 

A. Yes. 

Q.  And the word “interest” can cover a wide 

range of customary associations, probably 

another generic word, which would run from 

an absolute headlights marae, I think 

Maniapoto might’ve been mentioned 

yesterday, through to: “One of our ancestors 

were killed here”? 

A.  Yes, or: “We regularly fished here or regularly 

traded here,” those sort of things. 

Q.  Sure, but it’s designed to cover every 

conceivable customary connection? 

A.  Oh yeah, it is.  

Q.  And do I take it, if that’s right, then insofar as 

the layers of interest idea was central to what 

people have taken from the Waitangi 

Tribunal’s 2007 report, they’ve also placed 
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weight on the language that said all those 

layers are valid. Do you recall that phrase, no 

doubt? 

A.  Yes.  

Q.  Well firstly is that the way in which you 

operated in your roles that we’re concerned 

with here? 

A.  Yes, I think I have said all layers, to the extent 

they are, they exist and they’re not made up 

so not clearly wrong, they’re all valid. I think 

what Ngāti Whātua Ōrākei has turned that into 

and is to say, to suggest that the Tribunal has 

said all these layers, all these interests are 

equal and the only people I’ve heard interpret 

the Tribunal report or the Treaty settlements 

that way in Auckland have been Ngāti Whātua 

Ōrākei. 

Dreaver NOE 

1578/11-33 

Q.  So your understanding of the 2007 report is 

that it was hostile to the concept of exclusivity, 

including if it was ahi kā based mana whenua? 

A.  Yes, I do – yeah, that is, particularly in this 

Auckland context, yep. 

Q.  So solidly dismissed, is that by virtue of 

repetition of some degree of hostility or 

exclusivity, or something other than that?  

A.  I think the general tone of the Tribunal’s 

report is pretty clear from the letter of 

transmittal through significant parts of its 

analysis and findings. 

Q.  So if those arguments by Ngāti Whātua 

Ōrākei, that is to say ahi kā plus previously 

raupatu and the other matters led to mana 

whenua that was inherently exclusive, and 

they were solidly dismissed in your view and 

possibly the Crown’s view generally in 2007, 

then it is the position that it’s been a waste of 

time for Ngāti Whātua to hold to those views 

in dealings with the Crown since then? 

A.  I don't know whether I'd describe it as a waste 

of time. I think Ngāti Whātua Ōrākei have 

every right to assert their narrative and assert 

their views of ahi kā, mana whenua 
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exclusivity, predominance, however they wish 

to present it. 

Q.  Let me rephrase that. Perhaps it’s always the 

question’s fault, as they say. By “waste of 

time”, the proposition is that there was no 

chance of persuading the Crown based on that 

argument, is that what I take it from the way 

you explained this thinking? 

A.  I think what I'm saying in this is, I wasn’t 

persuaded when – I wasn’t persuaded by the 

merits of those themes. 

Dreaver NOE 

1581/13-22 

Q. This particular issue, that is to say that the 

themes that Ngāti Whātua Ōrākei have been 

adhering to, namely ahi kā, well raupatu, ahi 

kā, mana whenua and the inherently exclusive 

nature of that mana whenua, your colleagues 

also were of the view that they had been 

solidly dismissed by the Waitangi Tribunal in 

2007, to the best of your understanding? 

A. I think it’s, that’s pretty, you know, that – I 

don’t know that they’d say “solidly dismissed 

by,” but that’s the labour of – it would be their 

understanding as well, that was the basis on 

which we undertook this process and restarted 

the negotiations. The basis of a collective 

settlement deed and shared redress. 

Dreaver NOE 

1584/8-17 

Q. And without wanting to oversimplify, one of 

the themes that came out is that since OTS 

historians at least have reflected on the 2007 

Tribunal Process Report, they have been – and 

this is my word, not his – pretty gun-shy about 

using words like “ahi kā” or “mana whenua” or 

“predominant” or “stronger,” for that matter. 

It’s sort of a whole series of verboten language 

in there, that’s your understanding as well? 

A. I would defer to him on that because but to 

the extent I didn’t see a lot of that sort of 

language in the memos I got from historians, 

that would be consistent with his, that would 

be consistent with what he told you yesterday. 

Dreaver NOE 

1588/16-34 

Q. Let me move on from what was effectively a 

riff on the 2007 report, and try a different 
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tune, which is the Sir Douglas Graham report, 

which we'll find at 332.21443. Now this was, 

this document was the quite radical thinking 

that moved things on after they got stalled 

effectively by the 2007 report, correct?  

A. That's right, yes. 

Q. And I think you were describing it, I think you 

might have used the word brave in one aspect 

of it, but it’s an innovative, quite different 

approach to what had been considered up to 

that point, correct? 

A. Correct.  

Q. So one of the premises of is that, given the 

2007 report, which had been sought by a 

range of other iwi and which they would take 

significant comfort from the language we've 

been discussing, then Sir Douglas says and 

uses the word “never” several times, the 2006 

AIP was never going to get home in that form, 

correct?  

A. If that’s the wording he uses, then yes. 

Q. I'm not trying to use his wording. That’s the 

effect of what he’s – the premise? 

A. I think he was saying that there is no forward 

movement on that AIP, yep. 

Leah Campbell 

Campbell NOE 

1730/29-33 to  

1731/9 

Q.   […]  But as my recollection of it is, and we’ll 

clarify all that for the purpose of closing 

submissions, is that following the 2007 

Waitangi Tribunal Report I think he was 

agreeing with the proposition that there was a 

tendency to avoid using words or phrases like 

ahi kā or ahi kā roa and also words like mana 

whenua and also words like predominance.  Is 

that your experience?   

A. That’s my experience from 2014.   

Q.   But of course sometimes you have to use 

those words to describe what other people are 

saying to you.   

A. Oh, yes.  Yeah.   
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Q.   But what I don’t think we see is any analysis 

by OTS and officials themselves in which they 

use those words to describe what they’re 

dealing with, it’s… 

A. Well, based on what I did see of your cross-

examination of Mr Macky and your rather 

thorough word searching, I think that’s right.   

Campbell NOE 

1735/9-29. 

Q. One of the aspects of it is that the subject line 

says it’s about Te Ākitai Waiohua customary 

interests of Tāmaki and the purpose in 

paragraph 1 is identified as being to 

summarise available evidence for that 

purpose.  Then paragraph 5, if we go down to 

page 5, says: “I’m not an expert and the 

information is an overview of some of the 

available evidence only.  Any detailed analysis 

would require investigation by an expert in 

customary interests.” Now the best of my 

reading I haven’t seen any report by an expert 

on customary interests.  So I’m just wondering 

what utility there is from your perspective in 

the teams that you’re responsible for when 

you get a report that says this is about 

customary interests but I’m not an expert and 

you should get an expert to do one, to do a 

report?   

A.  Yeah, so that’s a detailed analysis.  I think this 

sort of disclaimer or a section on sources and 

limitations came or started to appear in 

customary interest reports or memoranda 

after the Tāmaki inquiry.  From a staff 

perspective at OTS, many of the historians on 

staff would have seen the scrutiny under which 

Mr Eden’s work came during that inquiry and 

they were very careful to clearly state what 

their role was and what it was not.   

Q. Sure, thank you.  So a protective disclaimer 

seemed a good idea after reading that report 

for the historian – 

A. That’s my understanding, yes.    
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Marutūāhu witnesses 

Michael Belgrave 

Belgrave NOE 

2244/25-34 to 

2245/1-4 

Q.  So turning on to page 24508, paragraph 10, so 

you identify serious deficiencies substantially 

as a result of the secret negotiations out of 

which a suspect negotiated history has 

emerged. I’ll come back to this as well but can 

I just ask you at this stage, was this work 

focused on the process or the substance or 

both as you saw it? 

A.  Both.  

Q.  And was more significant than the other? 

A.  There were aspects of the Crown policy even 

then to deal with overlapping claims that were 

ignored in this particular process. So it wasn’t 

just a matter that this crisis that led to the 

Tribunal report dramatically changed the 

Crown policy about dealing with overlapping 

claims. It certainly changed some things but in 

some cases it was simply a failure to apply the 

Crown’s own rules on how to deal with 

overlapping interests. 
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Te Kura Kapea 

Kapea NOE 

41/1-41 

Q. Does Ngāti Whātua Ōrākei acknowledge the 

enduring ancestral connections of Ngāi Tai ki 

Tāmaki, Te Ākitai Waiohua and Marutūāhu in 

the heartland area? 

A. They’re all in different contexts, so they’re 

acknowledged in different – in those contexts. 

Q. I’ll take you to the – actually I can’t take you 

to it because I haven’t got a spare copy.  

Perhaps to help with that context and 

recognising this is not a tikanga matter but 

there’s a context to it.  In the legal 

submissions for Ngāti Whātua Ōrākei, after 

referring to Ngāi Tai ki Tāmaki, Te Ākitai 

Waiohua and Marutūāhu, the submission said: 

“While the plaintiff does not intend to deny 

that these groups have enduring ancestral 

connections in the area, its evidence will be 

that those are not sufficient to confer mana 

whenua as that concept is widely understood.”  

So in terms of that context, there being a 

difference between enduring ancestral 

connections and mana whenua, do you agree 

those groups have enduring ancestral 

connections in the heartland area? 

A. As a group, no. 

Kapea NOE 

53/7-28 

Q. So given your answers, I just want to go back 

to that discussion we had about ancestral 

connections and you’ve emphasised the word 

“connections.” 

A. Mmm. 

Q. You’re aware of the kōrero history and world 

views of Marutūāhu with their connections in 

the heartland? 

A. Some. 

[…] 

Q. So those are sorts of events you’ve referred to 

as being connections. 
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A. Connections. 

Q. So you would accept those sorts of 

connections? 

A. Yeah.  Connection is a connection.  That does 

not determine mana. 

Kapea NOE 

77/4-13 

Q. That’s clear, thank you.  I'd just ask you to 

turn to map 4 in the blue book.  So there’s a 

number of place names on that map.  Would 

you accept that the concept of taunaha 

whenua is important in determining a 

relationship with the area, i.e. the people who 

named those sites is a significant factor in te 

ao Māori? 

A. It’s a term we've been using today, it’s a 

relationship.  It’s a memory to that place by 

the descendants of those ancestors, and 

depending on how well those names have been 

held onto, how well those stories have been 

shared over the generations, is how far it will 

be remembered by others.  Does that mean 

mana?  Not at all. 

Kapea NOE 

77/23-31 

Q. Are there are any names on that map that 

relate, that were put there by Ngāti Whātua 

Ōrākei? 

A. Mmm, on this map, as far as I can recollect, 

no.  And if you – a lot of these names in 

Tāmaki are given by Te Aro.  If Te Aro think 

that they can come and claim Tāmaki 

Makaurau because Ihenga come through here 

and gave a whole lot of names some 700 years 

ago, well, good luck to Te Aro. 

Q. But you accept many of those names are Te 

Waiōhua, Tainui names? 

A. Absolutely.    

Kapea NOE 

91/6-21 

Q. So the mana stays with Ngāti Whātua Ōrākei? 

A. Absolutely.  The people of the land who 

maintain the presence on the land have the 

mana on the land.  If someone else comes and 

to visit – when someone else comes to visit, 

you draw on your ancient, whether it was 50 

years ago or 600 years ago, you draw on 
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those connections and you celebrate those 

connections in that meeting, in the formalities, 

in the karanga, in the whaikōrero, the mihi and 

you celebrate all of these things and that 

visitor celebrates you provide the platform by 

giving some whakapapa.  I’m sharing: “Yes 

you name this place, it was your tūpuna no, 

yes your tūpuna lived over there, such you 

know back whenever that was, kia ora,” and 

they’ll hop up and you’ve provided that 

platform and they feel very warmed by that 

and they hop up and they respond in the same 

manner and that, there is nothing about they 

have authority over where you live, where you 

stay, where you have your constant presence 

which is your home.  The minute that they 

cross that line and start to push those: “Oh 

well it’s ours,” then there will be trouble. 

Margaret Kawharu 

Kawharu NOE 

292/22-34 - 

293/1-2 

Q. You’d accept though that there are tribes 

before this Court, and in this region, that 

descend from Te Waiohua and are still 

operating as tribes today? 

A. And I also accept that when the rōpū were 

formed for the carousel arrangement, that the 

Waiohua, the rōpū, the name came back as a 

very useful way of acknowledging those 

groups, and their ancestry, and there’s nothing 

wrong with that. 

Q. Yes. 

A. But I think we need to be careful not to make 

the assumption that the Waiohua of old under 

Kiwi Tāmaki managed to stay alive and 

thriving in the way that it had done all the way 

through to today, politically.  I’m not denying 

anyone’s survival and continuation but as a 

political force, I would argue that that’s where 

Ngāti Whātua did come.  As small as they may 

have been, they still came, and literally took 

over. 
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David Williams 

Williams NOE 

696/11-24 

Q. And so in relation to the other Marutūāhu iwi, 

you’ve sort of talked about they had 

whakapapa connections but how would you 

describe their connections to Tāmaki? 

A. Well, when I say – when you say Tāmaki, I 

would answer in relation to Central Tāmaki. 

Q. Yes. 

A. And the historical evidence that I’ve 

considered, the other four iwi of that 

Marutūāhu Confederation, which worked 

together sometimes and not together at other 

times as well, those other four do obviously 

have whakapapa connections to each other but 

not relevant mana whenua connections to the 

central isthmus.  By the central isthmus in that 

answer, I’m acknowledging the Ngāti Pāoa 

presence on the eastern part of the isthmus 

and the Ngāti Whātua Ōrākei presence in the 

central part of the isthmus. 

Paul Meredith 

Meredith NOE 

1154/27-34 - 

1155/1-3 

Q. But that whakapapa is relevant to 

understanding what was going on there? 

A. So I think sometimes also we’re in a, when 

we’re making claims around mana and rights 

over lands, it’s really important just because 

we have whakapapa interests there, doesn’t 

necessarily mean the customary right, you can 

claim the customary rights or the mana come 

through, it can come through a particular line 

as opposed to another line. So you know for 

example Maniapoto, there’s the marriage 

between Tūrongo and Māhinārangi. Maniapoto 

can claim whakapapa from Māhinārangi back 

to Kahungunu but Maniapoto did not go down 

to Kahungunu and claim customary rights, we 

just have that whakapapa connection. 

Meredith NOE 

1183/32-33 – 

1184/1-24 

Q. And the people of Marutūāhu have no mana 

whenua in the Central Tāmaki Isthmus, that 

your evidence? 
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A. That would be my assessment. My assessment 

is that Ngāti Whātua are the mana whenua 

here. 

Q. Coming back to the phrase, concept reference 

to historical interests or historical associations, 

do the people of Te Waiohua have those in the 

Central Tāmaki Isthmus?  

A. Sorry, can you say that again? 

Q. Do the people of Te Waiohua have historical 

interests, historical associations in the Central 

Tāmaki area? 

A. Yes. And then some of those who are the Ngāti 

Whātua tribal identity have mana whenua. 

Q. Yes. And the people of Waikato-Tainui have 

historical interests, historical associations with 

the Central Tāmaki Isthmus area? 

A. Yes. 

Q. And the people of Marutūāhu have historical 

associations, historical interests in the Central 

Tāmaki Isthmus area?  

A. So more so Ngāti Pāoa, that was sort of my 

reading. I mean there is the (Māori 15:03:53), 

there was that – that tupuna and that events, 

but, yeah, so I suppose there is that historical 

association but that would be quite far back. 

Tamati Kruger 

Kruger NOE 

1834/21-28 

I think Te Ao Māori believes that there is no power in 

the universe that can take away and cancel your 

whakapapa. 

Q. But having whakapapa to a place doesn’t in 

and of itself give you mana in respect of that 

place, does it? 

A. No. That comes with responsibilities and 

presence. 

Q. Such as the exercise of ahi kā roa? 

A. Yes. 
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Ngāi Tai ki Tamaki witnesses 

James Brown 

Brown NOE 

2911/10-19 

Q. I am just trying to see if there are any 

parallels with Ngāti Whātua’s own experience 

that in terms of the historical account, that’s a 

negotiation process with the Crown. 

A. Yes. Yes, absolutely.  

Q. And the same was true for Ngāi Tai ki Tāmaki?  

A. Yes. Correct.  

Q. So in terms of what is recorded here, would it 

be right that it might not record all of your 

interests but would tend to record the major 

ones that you could agree with the Crown? 

A. Correct. 

Dr Te Kahautu Maxwell 

Maxwell NOE 

2734/5-11 

Q. Thank you. So, paragraph 12.1 ignoring the 

last sentence, suggests that there are 

responsibilities owed by the group which has 

the exclusive mana whenua to other groups 

that have whakapapa connections or 

associations with that land. And they are 

important connections and should be honoured 

by the group with exclusive mana whenua, do 

you agree?  

A. Yes and it depends again on that context. 

Maxwell NOE 

2745/5-14 

Q. So again what I understand the professor to 

be saying is that the Tribunal has gone down 

the wrong path because it is talking about 

interests which somehow or other undermine 

exclusive mana whenua and he is suggesting 

that what needs to be done is to focus on who 

has political authority and control over the 

land which is what I understand him to mean 

by mana whenua and exclusive mana whenua. 

So again the question is, do you agree with 

him? 

A. Yes. 

Q. Turning please to your paragraph 162. 
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A. Yes. 

Peter McBurney 

McBurney NOE 

2854/28-33 

Q. Ka pai. But I guess what I’m trying to get at is 

that we have to sort of be cautious, I suppose, 

about saying that they effectively shared 

interests right across the region because there 

would’ve been areas where each of those iwi 

probably had particular interests or stronger 

interests, would you agree with that? 

A. Yes, very probably. 

Te Warena Taua 

Taua NOE 

2558/9-21 

Q. So one of the distinctions that has arisen in 

these proceedings is between historical 

associations, which is said that Waiohua has, 

and ongoing customary interests. What do you 

say about that distinction? 

A. Again it’s through the whakapapa. There is no 

distinction from the Māori perspective. 

Whakapapa gives you that right to the land. 

And as noted and mentioned earlier, by Ani 

Pihema, a renown kaumātua of Ngāti Whātua 

Ōrākei: “our whakapapa is not for sale.” In 

those very lines, one could take many 

observations. It is indeed a strong saying by 

her. Have I answered your... 

Q. Aē, kia ora. So I guess what I’m asking is that 

history and tikanga mean something from a 

contemporary manifestation perspective. Is 

that right? It manifests itself in customary 

rights and associations. 

A. Yes. Yes. 

Te Ākitai Waiohua witnesses 

Karen Wilson 

Wilson NOE 

3084/5-29  

Q. But it’s not necessarily the case, is it, that 

those connections in and of themselves would 

give you rights in respect of the land. Now I’m 

not, I can’t comment on the island, but just as 

a general concept, the fact that a bad thing 



  246 

 

100139230/8505898.1 

Transcript 

reference 

Evidence 

happened or something happened to one of 

your tīpuna does not give you necessarily a 

take to the whenua, you’d agree with that, 

wouldn’t you? 

A. And it was never intended as a rights kōrero.  

Q. Yes. 

A. The question related to heartland and that was 

the response I was giving in my answer. 

Q. Right, so you weren’t suggesting that that 

connection in itself gave you some particular 

take to that land such that you would claim 

that land or claim to have some sort of 

territorial or other claim over it? 

A. I was suggesting that a kōrero should be had, 

to have the interests and special nature of that 

acknowledged, because it was our tīpuna, our 

leader. And so, again, as our tikanga we 

wouldn’t let them lie or lay without some sort 

of acknowledgement of that. There would be a 

kōrero that would need to be held with those 

that would see that as their area of interest. 

Q. And your expectation would be that they would 

care for your tīpuna in that circumstance? 

A. Or allow us to join with them to care for our 

tīpuna.  

Q. Yes, but it would be something that would 

require engagement with those who you 

recognise as having the stronger interest on 

the island? 

A. Yes. 
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Margaret Kawharu 

Kawharu NOE 

277/24-34 – 

278/1-5 

Q. Yes.  So if we go back to the first sentence and 

that reference to “assumed.”  Why was there 

that assumption? 

A. Because I, I would assume that was the right 

thing to do in the circumstances.  And should 

there not be commercial offerings in a discrete 

core area for a group, then that was the 

platform to discuss how to rectify that and my 

understanding of the carousel arrangement 

was that that was to give everyone an 

opportunity to be able to consider commercial 

properties but I also understand, more from 

Mr Blair in fact because I wasn’t so involved in 

the commercial arrangements, but that it was 

hoped that if a property came up in someone’s 

core area to a group who didn’t belong to that 

area, that there would be a discussion sort of 

like something conciliatory: “Would this 

property actually be better for you?  In which 

case, we’ll step back, you take it this time 

round.”  That kind of attitude.  That’s, that, 

those are the assumptions that I understood 

people came to or that kind of agreement 

people came to in joining the Tāmaki 

Collective. 

Kawharu NOE 

287/17-24 

Q. So if we look at what you say, it’s “often to 

illustrate interconnection”.  Isn’t that in fact 

what the Collective Treaty settlement does, 

reflects that interconnection? 

A. Well, I’m not entirely sure about that.  It 

seemed to me that the Tāmaki Collective was 

a convenient way for the Crown to put 

everyone in a basket and try and deal with 

them.  So John Rangihau, who’s one of those 

eminent kaumātua I would have suggested to 

your Honour to consider once said that “if you 

can’t divide and rule, you can unite and rule”. 
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Kawharu NOE 

303/14-30 

Q. Taking it out of the Treaty settlement context 

though, in terms of thinking about cultural 

interest in a property, and potentially the 

return of that particular cultural interest to a 

person or a group – sorry, not a person, a 

group, an iwi, it would be important to know 

who they are, is that right?  […] 

A. Yes. 

Q. – what their interests are in that area, is that 

right?  So what their relationship might be? 

A. Yes, this is certainly what we asked the Crown 

for. 

Q. And those are all vitally important in 

understanding how all of the layers of interests 

and how tikanga might resolve itself in a 

particular case, is that right? 

A. Yes, but what also is missing from the Crown 

lumping everyone into a Tāmaki collective is 

the lack of emphasis on the quality of 

relationships between them, which would also 

help. 

Ngarimu Blair 

Blair NOE 

492/8-23 

Q. You mention, at paragraph 199, that a further 

factor still was us naively thinking that when 

confirming their own settlement pathways, 

along with a shared commercial opportunity 

across the wider Auckland region, other iwi 

would focus their attention in their own areas 

of primary mana whenua.  So did Ngāti 

Whātua o Ōrākei believe that other iwi as at 

this point in time of agreeing to enter into the 

collective, other iwi would not accept or seek 

properties within the confines of the previous 

2006 RFR area? 

A. No.  We had every expectation that other iwi, 

through the mechanism, the RFR, the shared 

RFR across the wider region would purchase 

land in our heartland area.   

Q. I see.  

A. We had – that's what we signed up for.   
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Q. Mmm.  

A. We have no issue with that and as we say, 

that was an expression of our mana so that 

everybody could move forward and access 

commercial properties across the whole region.   

Blair NOE 

496/1-9 

I'm not sure if that's the presentation, this exact 

presentation we presented to the other groups but 

the we will live with it if there is no other option, I 

think reflects where we were at that time.  As I said, 

the tide had run out on us.  Other waka, other iwi 

were riding the tide in, onto the Waitematā.  

[…] 

And at that point it was very clear to us we had very 

little leverage with the Crown and the change of 

approach from the Office of Treaty Settlements 

following the Wainwright report. 

Blair NOE 

527/18-26 

Q. I understand, I understand.  And that was 

your, indeed that was your concern at the 

time, wasn’t it, effectively that by driving a 

wedge between redress and underlying 

interests the collective was flattening out 

everybody’s interests across the isthmus, is 

that a fair way of summarising the concern? 

A. Well yeah, and on the back of Wainwright’s 

report which we completely reject and 

disagree with saying that all interests are valid 

and equal.  And we disagree with that 

completely and I'm sure all the other iwi in the 

collective disagree with that in their hearts. 

Blair NOE 

592/21-33 

Q. Can we have document 10 please and that’s 

going back to one we’ve seen before and could 

we turn to clause 3.3.  So 3.3 starts: “The 

Tāmaki Makaurau Collective legislation will on 

the terms provided by section 66 and 67 of the 

draft bill,” and then if we turn to 3.3.4, 

“Provides for notification in the Gazette of a 

statement that for each motu the iwi and hapū 

of Nga Mana Whenua Tāmaki Makaurau specify 

for that motu in table 2 of part 3 of the 

property redress schedule have spiritual, 

ancestral, cultural, customary and historical 
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interest in the motu.”  Ngāti Whātua Ōrākei 

agreed to that wording, didn’t it? 

A. Yeah, and it’s appropriate wording because we 

would not claim to be mana whenua in many 

of those places and we don’t claim to be mana 

whenua in many of those places.  We claim 

ancestral, historical interest paenga 

connections. 

Mike Dreaver 

Dreaver NOE 

1535/22-28 

Q. And you’d be well aware of Ngāi Tai’s strong 

views on those Collective arrangements? 

A. Yes, Ngāi Tai weren’t in any sense 100% 

happy with the arrangements with the 

Collective arrangements, particularly around 

probably Motutapu was an area of particular 

sensitivity for them, where they felt they had a 

stronger interest than others, and – so they 

were uncomfortable with Motutapu being 

included in the joint motu redress.   

Ngāti Paoa witnesses 

Hayden Solomon 

Solomon NOE 

1363/11-34 

Q. And there have been discussions amongst the 

Collective about how the internal allocation 

might work and Ngāti Pāoa has always had 

representatives in the room when those 

discussions have taken place, is that fair? 

A. That’s correct.  

Q. And there have been, it’d be fair to say there 

have been free and frank discussions amongst 

the various iwi about how that internal process 

will work? 

A. Yes. But I think I need to answer your 

question and put it into context rather than 

just saying yes after yes after yes because the 

reality is, it’s not quite that simple. The reality 

is that these Collective negotiations, as we can 

all appreciate and as we all know, are 

profoundly complex and so whilst the Crown 

might sit at arm’s length and play Pontius 

Pilate and wash its hands of some of the 
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decisions that are made, it does have a huge 

bearing on the outcome of those decisions. It 

does have a huge influence on those decisions 

and I think the previous witnesses that spoke 

before for Ngāti Pāoa, highlighted those issues. 

And so when you’re in negotiations, you’re 

trying to do your best, and I’m trying to give 

the context here, in the sense that the Crown 

does put pressure on you. There is – it’s that 

elephant in the room. So it’s not as simple as 

to say:  “Well we just sat in the room, worked 

out an agreement and that was it.” There’s 

significant pressure that’s applied by the 

Crown through its own policies, none more so 

than the Crown’s overlapping claims policy, 

which is the reason why we’re here today. 
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Te Kura Kapea 

Kapea NOE 

42/5-18;24-31 

Q. As a tohunga, do you agree with a non-Māori 

entity, being the Court, making decisions on 

tikanga and mana? 

A. I agree that the Court has a part in that.   

Q. Which part’s that? 

A. The Court is a part of our society, tikanga is a 

part of our society.   

Q. So a court doesn’t make a part decision, it 

makes one or it doesn’t, so I’ll come back to 

my question and it’s framed in tikanga, which 

is what you are here for.  So in tikanga, are 

you happy with a non-Māori entity making 

determinations on mana whenua and tikanga? 

A. I am. 

Q. So you’re aware that there are some 

fundamental disputes on tikanga between the 

iwi parties to this proceeding? 

A. Āe. 

[…] 

Q. So we’ve established that you agree with the 

Court making those sorts of determinations.  

We’ve established that there are fundamental 

disputes and in the world of tikanga, what 

advice would you give to this Court, which is 

not Māori, to make those determinations of 

tikanga disputes?  How does it do that? 

A. Look at all evidence, all kōrero and make a 

decision. 

Q. Whatever way that goes? 

A. True. 

Kapea NOE 

43/29-34 to 

44/1-14 

Q. Would you agree with me that actually in 

tikanga, it’s best that a non-Māori court 

doesn’t make that sort of a decision, that it’s 
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for Māori to make the decision for people who 

think and dream in Māori? 

A. If we’re able to do that, then fine.  

Q. Do you think we’re not able to do that? 

A. We’re in this Court today. 

Q. And why is that? 

A. A number of reasons. 

Q. Do you want to share any of those? 

A. No, the Court knows why we’re here. 

Q. So just to expand on that theme, if you’ve 

read the evidence of other witnesses for the 

iwi groups, for example Mr Blair has evidence 

and in his rebuttal, he’s referred to a number 

of other witnesses, Mr Brown, Mr Taua, Mr 

Wilson, Mr Rawiri and again not asking you to 

accept that either is right or wrong but you’d 

be aware that there is a contest between 

those witnesses? 

A. Yes. 

Q. And again you’re comfortable in tikanga for 

this Court to say one is right and one is 

wrong? 

A. Yes. 

Margaret Kawharu 

Kawharu NOE 

271/17-34 to 

272/1-15 

Q. Going back to our earlier discussion in terms 

of the role of the Court in acknowledging the 

context that you mentioned, what do you say 

are the mātauranga sources of tikanga that 

the Court should evaluate? 

A. With respect to this case, or? 

Q. Yes, well you can do either or both, generally 

and/or this case.  I specifically am asking 

about this case. 

A. You mean written or anything? 

Q. Well mātauranga. 

A. Mātauranga. 
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Q. In all its senses.  What are the sources the 

Court should have regard to? 

A. I think that Māoridom in general looks to 

people who have what is widely considered 

and widely respected wisdom in these 

matters.  I think that’s probably the first port 

of call. 

Q. Give one example for the Court? 

A. Well, the one that I certainly relied on, and 

fortunately he had written and he had spoken 

on recordings that I could listen to, and that 

was the Reverend Māori Marsden.  And the 

other one whom I knew also was the 

Reverend Manu Bennett.  So there are people 

who have contributed to the Waitangi Tribunal 

Process particularly, but there are all sorts of 

other people too, and I always think that such 

people, and if they come from different places 

and have different views, but such people will 

bring their mana to those questions. 

Q. And other sources the Court should have 

regard to, of mātauranga? 

A. Well, there is quite a lot written.  I myself 

have relied on, as you know, my father.  And 

he brought a unique contribution to these 

sorts of matters by writing academically to be 

sure, but writing from lived experience and 

from elders who had placed a lot of 

confidence in him and passed on their 

understandings of things, which he then had 

to put into practice over a long period of time.  

I think all those kinds of qualities are worth 

looking at.  But in the end, I like Manu 

Bennett’s definition of getting it simple and 

coming back to what is right, what is the best 

thing to do, remembering that in all cases 

among Māori people, I think, the kaupapa of 

a rangatira is the survival of the group.  And 

that is true today, I think. 
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Ngarimu Blair 

Blair NOE 

575/23-34 to 

576/1-6 

A. Our mana whenua is derived from our 

raupatu over Kiwi Tāmaki and Waiohua in 

1740 and our ongoing and continuous ahi kā 

and occupation of Central Auckland since that 

time.  That’s where our mana whenua is 

derived. 

Q. So that’s another way of agreeing with me, 

that it doesn’t come from the courts, that 

mana? 

A. Mana whenua does not come from the courts. 

Q. If the Ngāti Whātua Ōrākei claim is 

successful, do you agree that the High Court’s 

decision would acknowledge rather than 

create mana whenua for Ngāti Whātua 

Ōrākei? 

A. What we are seeking is the Court to recognise 

and the Crown to recognise our mana 

whenua. 

Q. So in addressing the role of the Court in this 

litigation as per my question, if the claim is 

successful, the Court’s decision would 

acknowledge rather than create mana 

whenua, that’s correct isn’t it? 

A. It will confirm that we are the mana whenua 

of Central Auckland, having heard all of the 

evidence which will finally be put forward 

which hasn’t to date and be cross-examined.  

Blair NOE 

576/17-34 to 

577/1-33 

Q. If the Marutūāhu settlement is completed with 

the Central Auckland properties included, 

Ngāti Whātua Ōrākei would still maintain its 

tikanga and mana, wouldn’t it? 

A. We would view those transfers as an 

undermining and an erosion of our mana 

whenua supported by the Crown, through the 

Crown’s actions.  It will be acknowledging the 

wrong claims of other iwi like Marutūāhu to 

mana whenua in our heartland.  And that 

impacts negatively on our mana whenua. 

Q. So to assist the Court, how would that erode 

and undermine that mana whenua? 
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A. Because as we have seen over the last 10 to 

15 years on the back of recognition from the 

Crown through Treaty settlements, through 

legislation like the Resource Management Act 

and then recognition by local government, we 

have seen and witnessed on a day-to-day 

basis, tribes leverage that to claim an 

unwarranted and unfounded mana whenua in 

our heartland and that impacts negatively on 

our mana whenua. 

 Q. Does that mean the Resource Management 

Act has undermined and eroded the mana 

whenua of Ngāti Whātua Ōrākei? 

A. It has when we turn up to meetings and there 

are 19 other people sitting around the table 

claiming mana whenua and claiming to be 

treated equal to Ngāti Whātua in its 

heartland.  Yes, that is an insult and an 

erosion of our mana whenua. 

Q. Is there a difference from your answer, is 

there a difference between the regime or the 

instrument on the one hand and the conduct 

of the parties on the other, in relation to that 

undermining and erosion that you’ve talked 

about? 

A. Yeah unfortunately, some tribes can’t help 

themselves and don’t conduct themselves 

under what we would call tikanga Māori and 

end up in far-flung places from their own 

heartlands, like Central Auckland. 

Q. If the Te Ākitai Waiohua settlement is 

completed with Central Auckland properties 

included, would that also erode and 

undermine the mana whenua of Ngāti Whātua 

Ōrākei? 

A. Yes, it would.  The Crown is in effect awarding 

the descendants of Kiwi Tāmaki who was 

comprehensively, emphatically overthrown 

and replaced by Tuperiri on the citadel of the 

largest power in the country no less at 

Maungakiekie, for Te Ākitai to receive land at 

the base of Maungawhau where Kiwi was born 

is no mistake that they are seeking to be 

recognised as mana whenua once again 
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where that mana whenua was extinguished in 

1740 by Wahaakiaki.  So, yes, it would erode 

our mana whenua. 

Q. If the Waikato-Tainui settlement is completed 

with any central Auckland properties included, 

would that also erode and undermine the 

mana whenua of Ngāti Whātua Ōrākei? 

A. If Waikato-Tainui recognised our mana 

whenua, like Ngāti Pāoa have, then 

potentially, no.  But if it progresses like the 

other 13 potential settlements and more to 

come possibly in this small patch of land, then 

it would erode our mana whenua. 

Blair NOE 

657/8-18 to 

658/15-24 

Q. You have expressed a general comfort with 

the Court making determinations of mana 

whenua, is that correct? 

A. When all other avenues have been exhausted, 

as a last resort we find ourselves here. 

Q. You acknowledge that there are risks if the 

Court wades into the business of determining 

mana whenua? 

A. It’s a risk that we, as great as it is, have 

determined as an iwi to undertake.  We want 

our mokopuna to know that their tupuna, this 

generation, fought as hard as they could on 

the marae in front of our meeting house, on 

other marae in front of their meeting houses, 

and, unfortunately, through this court case. 

[…] 

Q. So not in relation to this area but if the Court 

was to start doing this across the country 

would you recognise that’s a risk? 

A. Well, I think it would tidy up what we’ve seen 

in the last 15 years of the Crown policy post 

the Wainwright Report which has led in other 

parts of the country to a corruption of tikanga 

Māori where the Crown has offered land in the 

heartland of one iwi to another, created 

tensions, conflict, which is why we have Ngāi 

Te Rangi as interested parties as well as 

Ngāti Kuri, and we are enjoying and hearing a 

lot of support from other tribes across the 
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country as to this case in trying to tidy this 

up.  As I mentioned, it would help the MACA 

mess no end as well. 

David Williams 

Williams NOE 

723/31-33 to 

725/1-9 

Q. And you would have heard me ask whether 

he supported the Court making 

determinations on mana whenua.  Do you 

support the Court making determinations on 

mana whenua? 

A. Sorry, if that is a question to me about my 

personal opinion, I have written about the 

desirability of tikanga being insulated from 

the state law system, and that was a report 

that I did with Professor Patu Hohepa for the 

Law Commission as part of its succession 

project and custom law project, and the view 

that we put forward was that there should be 

some issues, in particular in that case the law 

of succession to taonga and whenua that 

should be subject only to tikanga, and if 

anyone didn’t like the result they had to 

resolve it within tikanga, and couldn't jump 

the fence and go to the state Courts.  So 

that’s the personal viewpoint I had, was that 

tikanga – with my colleague Patu Hohepa, 

that tikanga would be revitalised if it was not 

possible for aggrieved people jumping the 

fence.  So we talked about the concept of 

ring-fencing.  Well, that proposal was rejected 

by the Law Commission, and it’s not been 

accepted by any government since the 1990s.  

And on the other hand, case law of which 

you’re aware and the Court’s aware has 

moved to allow tikanga as an integral strand 

of the common law of Aotearoa New Zealand 

since the 1990s, and so we’re now in a 

situation where your Honour is required both 

by the common law of Aotearoa New Zealand 

and whatever statutory authorities you have 

to apply tikanga.  So the question you put is, 

is it appropriate for the Court to make 

decisions on tikanga?  I think I in sense 

answered that earlier today, when I said that 

prior to 1868 there were efforts both through 

public media and through tikanga meetings 
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and hui to resolve the question of the 

challenge to Ngāti Whātua by Hetaraka 

Takapuna.  At the end of that, they finished 

up going to a Court, going to a colonial Court, 

and now we are here in 2021 where some 

tikanga processes and procedures have been 

successful in achieving a degree of amity and 

friendship between Ngāti Paoa and Ngāti 

Whātua Ōrākei, but there remain continuing 

difficulties.  Tikanga processes are not 

ring-fenced in this area of Treaty claim 

settlements, so those who are aggrieved by 

the way in which those processes have been 

implemented, if they can't be worked out in a 

tikanga context, the only place to go to is a 

Court of general jurisdiction, which now has 

the authority to apply tikanga as part of the 

Lex Aotearoa, as Sir Joseph Williams calls it. 

Q. So as a last resort? 

A. As a last resort. 

Q. As in, you'd agree that tikanga should resolve 

it where possible, but Courts should or can be 

used as a last resort? 

A. I think that would be my personal position.  

Individual hapū and their rangatira of their 

own volition and exercising their own mana, I 

suppose, sometimes jump into Court rather 

quickly, more so than I would have wished, 

but the situation that finds me in this Court is 

because the matters have yet to be resolved 

through non-Court tikanga processes, so 

we’re now in a Court tikanga process. 

Paul Meredith 

Meredith NOE 

1142/24-34 to 

1143/1-5 

Q. So if the native voice is critical, with the 

limitations and that critical eye you talked 

about, to any discussion on tikanga Māori and 

Māori history, does it follow that when one is 

asked to determine Māori tikanga that those 

same native voices have to make the 

determinations, not the Court, would you 

agree with that? 

A. I think – I mean there’s a lot of historical 

precedent here where we’ve had a number of 



  260 

 

100139230/8505898.1 

Transcript 

reference 

Evidence 

authorities from within tribes who have 

offered an opinion on tikanga and that has 

been contested by others. And then we’ve 

found is that there will be third parties have 

been requested to sometimes mediate, 

sometimes arbitrate on these matters. 

Q. So you think the tikanga experts today are 

best placed to determine the tikanga that 

applies if there is a dispute about it? 

A. I think the tikanga experts that have been – 

are placed to provide the Court with some 

understanding of the issues that are 

important, a framework of tikanga. 

Meredith NOE 

1191/8-25 

Q.  Is it tika for a non-Māori court to make 

determinations on tikanga and mana? 

A.  I mean, with respect your Honour, I mean it’s 

not ideal but, you know, I think ideally this 

would be achieved through kōrero. I mean 

there’s a historical example of bringing in 

third parties, you know, stroke pre-

European/post-European intermediaries. 

There was also, you know, relying sometimes 

on missionaries. I think Te Wherowhero he 

was a mediator in a dispute between Āpihai 

Te Kawau and Wetere. So, you know, there’s 

that precedent, I mean there’s – and then 

there has times when Māori themselves from, 

this is in the 19th century which I’ve read and 

heard of, where they’ve called on Pākehā to 

arbitrate on certain matters. But ideally, I 

mean I would say that in the historical is 

more around mediation but it’s not unknown 

so I think there is precedent. So it’s not ideal 

but sometimes it’s a reality that we’re faced 

with. 

Q.  And if the Court decides that it is tika to make 

such decisions, in your expert view how 

should it do that? 

A.  Well, again, it’s – I mean ideally I think you 

would rely on independent pūkenga. 
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Meredith NOE 

1191/29-34 to 

1192/1-9 

A.  (Māori 15:22:23). Look, there are definitely – 

I was recently referred to as a tikanga monk 

and people have quoted me so I do think that 

I can assist. I think I’ve read and talked with 

a many a people over a number of years, I’ve 

had the people just, you know, I don’t just 

rely on desktop research, I’ve actually talked 

with a number of Māori authorities. And part 

of our Te Matapuna Project we were fortunate 

enough to go around under the leadership of 

Judge Mick Brown, the late Judge Mick Brown, 

talk of luminaries such as Manuhuia Bennett, 

Bishop Vercoe, Paki Harrison, Hirini Moko 

Mead, made reference – and many others, 

and he made reference to the late (Māori 

15:23:19), I used to spend I think Monday 

mornings I used to go and we’d have 

discussions around tikanga, so, you know. 

And I think I have a contribution to make just 

in terms of tikanga issues, so. But, yeah, I 

think that the Court I mean they could, as 

they did in the past use what they called 

native assessors to assist them to work 

through some of the tikanga issues. 

Meredith NOE 

1192/10-21 

Q. Are you saying that the Court should put 

more weight on the evidence of yourself and 

other independent pūkenga experts than the 

likes of (Māori 15:23:53), Kahautu Maxwell, 

James Brown, David Wilson, Korohere Ngāpo 

and so? 

A. I think the Court should take into account 

everybody’s evidence, that’s a, yeah – but of 

course, you know, as independents we 

hopefully provide a particular point of view 

which again, you know, there’s plenty of 

historical precedent for that where, you know, 

independent – I’m thinking of the time when 

the Waitara Fair when Rewi Maniapoto sent 

down as independents to assess whether 

what Wiremu (Māori 15:24:34) was – 

whether he was in the right or whether he 

was wrong, so there’s precedent for using 

pūkenga in Māori history from my discussions 

and readings. 
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Meredith NOE 

1192/22-34 to 

1193/1-2 

Q. Until you used the word but I thought we 

were heading in one direction but you did. So 

I need to come back because this is quite 

fundamental in this case. Are you saying 

because you’re independent, or those who are 

independent, to depersonalise it, the Court 

should place more weight on that evidence 

than those of the likes of mana whenua 

representatives that I’ve mentioned as 

examples? 

A. And of course I don’t want to disrespect 

anyone, anyone’s pūkenga, but I think there 

is definite value in independence and if you – 

I suppose the Court itself has to make the 

determination whether in hearing that 

independent kōrero, whether that, you know, 

has authority or weight. I suppose it just has 

to reflect on the briefs and the evidence given 

and make that determination. I mean, you 

know, that’s for the Court to determine, I 

don’t think it’s for me to say that, you know, 

you must take my evidence over the person’s, 

over mana whenua. I think the Court can 

make that determination itself. 

Meredith NOE 

1194/15-27 

Q.  And you emphasise the word generally as 

being an important qualifier to the notion of a 

codified set of rules, is that right? 

A.  Yes, and so to my mind it’s allowing for that 

regional variation, that expression, at a local 

level. 

Q. Can we also take that to mean in general that 

you think codification of tikanga is 

undesirable?  

A.  I’ll just have a read of this again, sorry. I 

think we should just be wary of it. You know, 

we then need to allow for those expressions 

of sort of regional interests and be careful 

that we don’t freeze tikanga but, again, it’s 

not to suggest that there aren’t those 

underlying sort of principles that inform 

tikanga. I suppose those are, if you like, have 

been codified since time immemorial. So, 

yeah, I suppose it’s who’s doing the 
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codification is another important aspect to 

take into account. 

Charlie Tawhiao 

Tawhiao NOE 

1248/28-34 to 

1249/1 

Q.  You say the issues in this are so similar, it’s at 

paragraph 11 of your primary statement, are 

so similar to those arising in this litigation and 

that it is as a result of that that you’ve been 

able to do considerable thinking about those. 

And it’s your view, isn’t it, and you say this, 

that it was a brave decision on the part of 

Ngāti Whātua Ōrākei to bring this litigation, 

you explain that if the courts are the only way 

that Ngāti Whātua can legitimately defend 

their mana whenua, then needs must? 

A. Yes. 

Tamati Kruger 

Kruger NOE 

1922/22-31 

Q. His Honour’s last question about what 

happens when a party comes to court, 

obviously referring to a Māori group and the 

proposition was I think underpinned by the 

idea that there could be a tikanga process 

involving the Māori groups involved. 

A. Yes. 

Q. That was how you understood it to be? 

A. Yes. 

Q. What if the party comes, the Māori group 

comes to court because it’s concerned with 

the Crown’s conduct? 

A. Oh yes, this is the right place. 
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L.16. The overlapping claims policy and its impact on mana 

Transcript 

reference 

Evidence 

Plaintiff’s witnesses 

Te Kura Kapea 

Kapea NOE 

102/24-33 – 

103/1-3 

Q. This is probably picking up on one of the points 

that Mr Majurey made but when the Crown 

confers property to Te Ākitai to use for a small 

commercial purpose, would you see that as 

giving mana to Te Ākitai or no? 

A. Yes, I would.  Because another Māori entity 

cannot, they can’t move without mana, they 

can’t do things without that mana, unless they 

have an engagement with the people who 

have the mana of their whenua and there is an 

agreement on how the engagement will 

proceed from the agreeance.   

Q. Wouldn’t that mean the Crown can give mana? 

A. Well, it would transfer perhaps into that, yeah, 

Māori would take it that way, and that’s 

something I think you’re clear on that Ngāti 

Whātua are challenging. 

Margaret Kawharu 

Kawharu NOE 

251/21-31 – 

252/1-2 

Q. Was Ngāti Whātua Ōrākei’s thinking at the 

time that the Crown had to have felt compelled 

to not offer these properties to other iwi? 

A. Okay, I think given that the Crown knew a lot 

about Ngāti Whātua Ōrākei, its history, and 

had gone so far as to make that apology and 

recognise the breaches of the Treaty, but also 

the issues that affected Ngāti Whātua, had 

been that whole dialogue, and then we made 

all the compromises and so on, and we 

reached a point where the Crown 

acknowledged all of that and gave that 

apology, and put us through a huge amount of 

scrutiny.  Every single thing that we did to get 

to settlement was under scrutiny.  It seemed 

– so there’s a couple of things here.  It 

seemed that having said what it said in the 

apology, it would have been courteous to 

check that by settling with another group you 
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weren’t actually damaging what you've settled 

with one group. 

Ngarimu Blair 

Blair NOE 

487/8-15 

Oh, we think the Crown can choose.  We think they 

can make a decision and when they have been 

making decisions, as we have seen, when tribes up 

to 10, I think early 2000s there were about 30 cross-

claims, so we got it down to 10 at about this period, 

or the Crown did, when those 10 iwi are claiming 

mana whenua equal to us in our heartland then the 

Crown making decisions like allocating land through 

redress to individual iwi settlements then, in my 

view, they are making a call on who has mana 

whenua. 

Blair NOE 

487/8-15 

Q. That when the Crown makes decisions such as 

these it is effectively adjudicating upon issues 

of mana whenua, I thought that was a 

complaint that you level? 

A. Yes, when the Crown is offering land, for 

instance in this case to iwi such as Marutūāhu, 

we say that the effect, the pragmatic – the 

practical effect and impact of that is the 

Crown’s acknowledging their mana whenua 

because the iwi receiving it is claiming mana 

whenua. 

Blair NOE 

504/2-7 

Q. And that would conform, wouldn’t it, with what 

Ms Kāwharu yesterday told us Ngāti Whātua 

understood of Crown policy in general, namely 

the Red Book statements to the effect that the 

Crown will not determine tribal boundaries and 

determine such matters, right? 

A. Yes, they consistently kicked that one for 

touch and then make decisions that impact on 

mana whenua. 

Blair NOE 

511/1-11 

Q. Thank you, Mr Blair.  The memoranda, 

memorandum of 30 April 2006 emphasises 

that the perspective RFR address in question is 

commercial, not cultural.  Now being an 

internal OTS memorandum, do you accept that 

it would have been directed at addressing the 

Crown policy related to commercial redress? 
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A. That may be their policy but every Māori looks 

at these settlements – everything is cultural, 

everything is  mana whenua, whether it’s 

a statutory acknowledgment, a fisheries 

protocol, commercial, cultural, it’s all  mana 

whenua. 

Q. Statutory acknowledgements as well?  

A. It’s all about mana whenua and mana of 

tribes.   

Blair NOE 

539/28-31 

Q. Now you’ve described certain of the redress 

proposals ultimately made by the Crown is a 

sacrilegious affront to Ngāti Whātua’s mana 

whenua, haven't you? 

A. Oh yes. 

Blair NOE 

569/8-13 

A transfer of land in our heartland outside of the 

agreed arrangements in the RFR to an iwi, or a 

collective of some iwi, as part of their individual 

Treaty settlement, when those iwi claim it on the 

basis of mana whenua equal to ours – 

Q. Mmm. 

A. – we say erodes our mana whenua. 

Blair NOE 

586/8-11 

The problem arises when the Crown makes decision 

to transfer land in our heartland to iwi or groups of 

iwi, collectives, who are all shouting they are the 

mana whenua of Central Auckland, which is patently 

untrue.  That impacts therefore on our mana whenua 

Blair NOE 

587/6-24 

I think most Māori see Treaty settlements as an 

active expression of their mana whenua as a process 

to protect their mana whenua.  I’d say most iwi view 

Treaty settlements as being about mana whenua. 

[…] 

Well, whether the Crown formally agrees in policy to 

recognise mana whenua which it refuses to do, it 

then makes decisions that impacts on mana whenua, 

and in this case, in our case, transferring land from 

our heartland to iwi whose heartlands are not 

anywhere near here. 
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Charlie Tawhiao 

Tawhiao NOE 

1269/23-29 

Q. You say that the Crown, at paragraph 53, the 

Crown offers redress to an iwi on the basis 

that their interests are the same as those iwi 

who have traditionally held and exercised 

mana whenua, that this is the biggest flaw of 

the Crown policy, and I take it what you’re 

saying is that it’s a flaw because offering 

redress on what you call these terms acts as a 

powerful symbol that the settling group will be 

granted rights akin to mana whenua? 

A. Yeah, and that’s because we know that’s what 

happens. 

Tawhiao NOE 

1270/8-12 

Q. Because I think you pointed out yourself in 

your evidence, Crown policy is not to decide 

which iwi has mana whenua, and it’s by not 

deciding that it ends up treating mana whenua 

interests as though they are the same, is that 

really the point? 

A.  Pretty much, yeah. 

Tamati Kruger 

Kruger NOE 

1862/15-34 – 

1863/1-12 

Q. Is it the relationship between interests and 

identity with the mana whenua or other kinds 

of interests and identity that in your opinion 

sometimes makes these issues so intractable 

as between groups, when you’re talking about 

– I’ll leave it, you were about to say something 

but I hadn’t finished but that’s fine.  

A. Yeah I think I just wanted to say that it’s those 

cultural identities and those relationships that 

are put in jeopardy and those are the things I 

think that should be valued in the whole 

negotiations and settlement process. They are 

put in jeopardy. I don’t believe that the system 

has deliberately done that, but I think it has 

come about and the system of negotiation 

doesn’t know what to do about it. I think we all 

recognise that we cause tensions, I mean the 

system of negotiations and settlement have 

caused that to happen but we stare at it and 

none of us know what to do about it and so 
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we’re all looking for divine intervention, for 

someone to come up with something but what 

we are looking at is the cultural identity which 

all New Zealanders are suffering from and 

wanting a cultural identity … all of New 

Zealand is wanting a strong sense of belonging 

and connection. And so in this microcosm of 

Treaty settlements, we’re putting the most 

valuable thing in jeopardy and it is our moral 

duty and objective to find ways in which to 

protect that and I think to inform ourselves, 

while there is a commercial and economic 

aspect to these negotiations, which we can’t 

cast out and throw away, but we must do our 

very best that it does not erode those 

relationships. Those relationships are not just 

important for the iwi concerned but for all New 

Zealand, it’s important for all of that. So, I’m 

afraid I don’t have a magic potion on me for 

that, so simply I’m just sharing my experience, 

not at all to say: “well it’s so and so’s fault,” 

but I think to urge, to urge all of us to be I 

think a lot more serious and committed about 

how do we find the solutions here and it is my 

opinion that the policy of overlapping can do 

much better than it can at the moment. 

Crown witnesses 

Lilian Anderson 

Anderson NOE 

833/10-20 

Q. Am I right to assume that OTS and now Te 

Arawhiti would not attempt to assess the 

relative strength of customary interests, 

without having regard to tikanga matters? 

A. Yes I think as expressed by the groups and as 

you can imagine Mr Hodder, the tikanga 

expressed by groups is quite different from 

group to group. 

Q. Quite but in the end doesn’t the Crown have to 

be satisfied about where the relative strength 

lies? 

A. Yes and based on all of those things that I’ve 

talked about previously, the information 

groups provide, independent experts, historical 
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documents and Tribunal reports, that decision 

does get made yes. 

Anderson NOE 

893/8-14 

Q. The point is that it’s property and there’s an 

implication of mana whenua associated with it.  

Do you agree? 

A. I understand that’s the issue that they’re 

raising and I agree that’s the issue they are 

raising.  As I said in my evidence yesterday, 

we are really clear about the fact that we are 

not implying mana whenua through those 

mechanisms but we accept that sometimes 

there is a perception that that is what is 

happening. 
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M COMPARISON OF MARUTŪĀHU EVIDENCE 

EVIDENCE 
DESCRIPTION 

WITNESS & COMMON BUNDLE REFERENCES 

 

1 Compain 

[202.01317] 

1 McEnteer 

[203.01328] 

1 Mikaere 

[203.01376] 

1 W Ngamane 

[203.01392] 

1 D Ngamane 

[203.01414] 

1 Ngapo 

[203.01418] 

2 Ngapo 

[203.01425] 

1 Peters 

[203.01432] 

1 Rawiri 

[203.01435] 

2 Rawiri 

[203.01444] 

1 Taipari 

[203.01453] 

1 M Wilson 

[203.01460] 

OVERLAPS IN EVIDENCE 

Identical introductory 
paragraphs outlining 
advice on the 
substance of Ngāti 
Whātua Ōrākei’s claim  

At paras 10-
11. 

[202.01318]- 
[202.01319] 

At paras 9-
10. 
[203.01329]- 
[203.01330] 

At paras 9-10. 
[203.01378] 

At paras 7-8. 
[203.01393]-
[203.01394] 

At paras 8-9. 
[203.01415]-
[203.01416] 

  At paras 8-9. 
[203.01436]-
[203.01437] 

 At paras 13 – 
14. 
[203.01461]-
[203.01462] 

Nearly identical 
rhetorical question 
criticising the giving of 
Tauoma as a “wedding 
gift”  

       At para 24. 
[203.01439] 

 At para 50. 
[203.01467]-
[203.01468] 

Identical statement on 
stating the claim ought 
to have been 
discussed “kanohi ki te 
kanohi”  

    At para 13. 
[203.01416] 

 At para 15. 
[203.01434] 

   

Near identical criticism 
of the same statement 
by Professor Williams  

       At paras 34-35. 
[203.01440] 

 At paras 67-
68. 
[203.01469]-
[203.01470] 

Nearly identical 
criticism of same 
extract of Mr Blair’s 
evidence  

       At paras 36-37. 
[203.01440] 

 At paras 71-
72. 
[203.01470] 
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1 Compain 

[202.01317] 

1 McEnteer 

[203.01328] 

1 Mikaere 

[203.01376] 

1 W Ngamane 

[203.01392] 

1 D Ngamane 

[203.01414] 

1 Ngapo 

[203.01418] 

2 Ngapo 

[203.01425] 

1 Peters 

[203.01432] 

1 Rawiri 

[203.01435] 

2 Rawiri 

[203.01444] 

1 Taipari 

[203.01453] 

1 M Wilson 

[203.01460] 

OVERLAPS IN EVIDENCE 

Identical section and 
quote of Professor 
Williams  

       At para 45. 
[203.01441] 

 At para 94. 
[203.01472] 

Nearly identical 
statement on 
inappropriateness of 
discussing the 
Kawenata  

       At para 52. 
[203.01441] 

 At para 123. 
[203.01476] 

Near identical 
introductions on the 
Tāmaki Collective  

   At paras 116-
117. 
[203.01409]-
[203.01410] 

   At paras 60-62. 
[203.01442] 

 At Paras 132-
133. 
[203.01477] 

Nearly identical 
sections on “Treaty 
Settlements 
Raru/Issues”  

   At paras 131-
134. [203.01412] 

   At paras 65-68. 
[203.01443] 

 At paras 137-
140. 
[203.01478] 

Nearly identical 
concluding remarks 

  At paras 75-78. 
[203.01387] 

At paras 136-
138. 
[203.01412]-
[203.01413] 

   At paras 69-75. 
[203.01443] 

 At paras 142- 
145. 
[203.01478] 

Similar warnings to 
the Court on 
pronouncing tikanga  

 At para 222. 
[203.01375] 

 

At para 79. 
[203.01387] 

At para 142. 
[203.01413] 

   1 – at para 75. 
[203.01443] 

2 – at para 73. 
[203.01452] 
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N SUMMARY OF EVIDENCE FROM THE PLAINTIFF’S WITNESSES 

N.1. Given the plaintiff’s first witness was called around 56 days ago, it is 

worth providing a brief summary of the evidence from each witness 

and the outcome of oral evidence. 

N.2. Ngāti Whātua Ōrākei called four fact witnesses and five experts: 

N.2.1 Mr Te Kurataiahao Kapea: of Ngāti Whātua Ōrākei 

whakapapa, General Manager of Culture at Ngāti Whātua 

Ōrākei Whai Maia, the ‘cultural branch’ of the Ngāti Whātua 

Ōrākei Trust.  He is regarded as a tohunga, or respected 

holder of knowledge or matauranga on behalf of Ngāti 

Whātua Ōrākei.179  He gave his evidence in chief te reo 

Māori and answered questions in both te reo Māori (with the 

assistance of a Court-approved interpreter) and te reo 

Pakeha.   

N.2.2 Mr Kapea gave evidence about the origins of the three Ngāti 

Whātua Ōrākei hapu, the journey of Te Taou from Northland 

to Kaipara, the 1740 raupatu of Kiwi Tāmaki and as a result 

the revival of the Ngā Oho and Te Uringutu hapu.  Mr Kapea 

also described the continuous, unbroken and (until recently) 

unchallenged occupation of Tāmaki by the three Ngāti 

Whātua Ōrākei hapu since the raupatu.  Mr Kapea was an 

authoritative and impressive witness whose evidence 

remained consistent under extensive cross-examination, 

including about topics not covered in his evidence in chief 

(which questions would have been more appropriately put 

to witnesses such as Ms Kawharu and Mr Blair).  For 

example, when questioned about the legal issue as to 

whether the High Court was an appropriate place to 

consider tikanga of neighbouring groups, Mr Kapea 

suggested that just as the Court is part of the society of 

Aotearoa, so is tikanga.180   

                                            
179  Kapea NOE 38/5-7. 

180  Kapea NOE 42/5-14. 
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N.2.3 Mr Taiaha Hawke: of Ngāti Whātua Ōrākei and Ngāti 

Mahuta (Tainui) descent, Pou Taki / Senior Cultural 

Engagement Specialist to the plaintiff.  Mr Hawke has also 

held governance and leadership roles within Ngāti Whātua 

Ōrākei and is a well-known spokesperson for the plaintiff for 

at least 25 years.  Mr Hawke gave evidence about the 

occupation of Bastion Point and the mamae (hurt) caused 

by the Crown in those events.  Recounting those events in 

Court was emotional for Mr Hawke because of their 

significance to the Hawke whanau in particular.   

N.2.4 Notwithstanding those events occurring in the 1970s, Mr 

Hawke explained the significance today of the fact that no 

other iwi (let alone Marutūāhu, Ngāi Tai ki Tāmaki or Te 

Ākitai Waiohua) challenged Ngāti Whātua Ōrākei’s mana 

whenua status at Bastion Point.  Bastion Point remains a 

strong demonstration of the mana whenua and ahi ka roa of 

the plaintiff.  Mr Hawke was not cross-examined by any 

party.   

N.2.5 Ms Margaret Kawharu: daughter of the late Sir Ian Hugh 

Kawharu, widely published anthropologist, Member of the 

New Zealand Order of Merit and former Treaty negotiator 

for the plaintiff.  Ms Kawharu is of Ngāti Whātua Ōrākei and 

Ngāti Whātua o Kaipara descent.  She provided evidence 

about the key tikanga issues pleaded by the plaintiff, 

grounded in a comprehensive historical and anthropological 

study of the iwi of Tāmaki Makaurau.  Although Ms Kawharu 

is not independent of the plaintiff, she is certainly a leading 

expert in these topics.   

N.2.6 Ms Kawharu was questioned extensively by the Crown about 

the parameters and glosses that ought to be read into a 

Treaty settlement generally, and in particular the Agreed 

Historical Account.  Ms Kawharu remained firm that, 

consistent with her late father’s view, the Crown knew 
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“exactly what it was apologising for” in reaching its 

settlement with Ōrākei.181 

N.2.7 In response to questioning by the Contradictors, Ms 

Kawharu did not concede that whanaungatanga and 

whakapapa are tikanga values that complicate or negate 

mana whenua or ahi ka.  Ms Kawharu’s evidence was that 

ahi ka was (and is) a reality of Māori society, and that an 

assessment of ahi ka by different iwi and hapu can readily 

be made.  “It’s about political pre-eminence”, Ms Kawharu 

stated, which does not deny anybody their “very important 

whakapapa”.182  Common whakapapa aside, Ms Kawharu’s 

evidence was that the “political force” that was Ngāti 

Whātua Ōrākei existed since the raupatu of the Wai-o-Hua 

people, to today.183 

N.2.8 Ms Kawharu gave her evidence with care, dignity and mana, 

and, it is submitted, was one of the most helpful non-

independent witnesses to give evidence. 

N.2.9 Mr Ngarimu Blair: Deputy Chair of the Ngāti Whātua 

Ōrākei Trust and long-time negotiator and advocate for the 

plaintiff.  Mr Blair is a direct descendant of Ngāti Whātua 

Ōrākei rangatira Te Rewiti, the son of revered chief 

Tarahawaiki.  Mr Blair was the plaintiff’s primary fact 

witness, having been involved in much of the interactions 

with the Crown about the plaintiff’s own settlement, the 

“Tāmaki Collective” settlement and the plaintiff’s 

interactions with Marutūāhu and Te Ākitai Waiohua in 

relation to redress offered to those iwi in the plaintiff’s 

heartland.  

N.2.10 It is worth noting that due to an unexpected COVID-19 

change to Alert Level 3, Mr Blair remained under cross-

examination for 12 days in total (although he was ready and 

                                            
181  Kawharu NOE 224/16-30. 

182  Kawharu NOE 290/21-25, 292/1-21. 

183  Kawharu NOE 292/15-21. 
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willing to attend Court during Level 3).  In that time over 

900 pages of documents were disclosed by the 

Contradictors for the purpose of ambushing Mr Blair about 

alleged “prior inconsistent statements”.  Those documents 

contained no such thing. 

N.2.11 Notwithstanding those tactics and pressures, Mr Blair’s 

evidence remained consistent in response to lengthy, 

repetitive and provocative questions of marginal relevance.  

In response to repetitive questioning by counsel for the 

Crown about the Crown’s own understanding and state of 

knowledge when negotiation a settlement with Ngāti 

Whātua Ōrākei, Mr Blair maintained that the Crown has 

always known and understood Ngāti Whātua Ōrākei’s 

position about its tikanga relationship with its heartland.184  

N.2.12 In response to questions from the Contradictors about 

whether the plaintiff’s claim is designed to frustrate and 

prevent settlements for other iwi, Mr Blair’s evidence was 

consistently that its claim is about the Crown’s lack of 

recognition, and therefore the erosion, of the ahi ka and 

mana whenua of Ngāti Whātua Ōrākei in its heartland 

(deriving from the raupatu of Tuperiri in about 1740).185  

Rather, Mr Blair’s evidence was clear and consistent that the 

plaintiff’s mana whenua and ahi ka in its heartland is not 

inconsistent with claims of other iwi to their own heartland.  

Mr Blair referred to the Kawenata Tapu more than 10 times 

as an example of a tikanga-based solution that the Crown 

ought to respect (and expect) in the event of disagreements 

between iwi in relation to Treaty settlements.   

N.2.13 Mr Blair was also asked a number of loaded questions 

irrelevant to the issues the Court is to determine, like 

whether “it’s easier with a billion dollar bank balance to 

fight a fight like this one”,186 and the effect of the absence 

                                            
184  Blair NOE 505/15-24, 513/21-25. 

185  For example Blair NOE 575/11-15. 

186  Blair NOE 659/2-6. 



  276 

 

100139230/8505898.1 

of Waikato-Tainui representation in this proceeding187 

(noting that Waikato-Tainui has been served with this 

proceeding twice since 2016).  Mr Blair withstood these and 

similar questions with dignity and maintained that Ngāti 

Whātua Ōrākei will always fight for its heartland.188 

N.2.14 Professor Emeritus Dr David Williams: Professor 

Williams is an esteemed legal historian with experiencing 

advising, researching and appearing as an expert witness 

for many iwi groups over several decades, including the 

plaintiff, Ngāti Paoa and some of the Hauraki-based 

Marutūāhu iwi.189  Professor Williams gave evidence about 

the breadth of Sir Hugh Kawaharu’s research and 

publications about Ngāti Whātua Ōrākei and its tikanga, 

having worked with the late Sir Hugh and other Ngāti 

Whātua Ōrākei leaders since the 1970s.  Counsel for the 

Crown in particular posed to Professor Williams that his 

involvement with Ngāti Whātua Ōrākei was so close as to 

cloud his ability to provide independent expert evidence in 

this litigation.190  It appears the Crown’s questions about 

independence were put to establish Professor Williams has 

been selective in the sources he considered in preparing his 

evidence (in particular a report of Don Loveridge, which no 

Crown witness provides detailed evidence about).191  

Professor Williams’ evidence does not purport to be a 

comprehensive historical treatise of the Tāmaki Isthmus.  

Rather Professor Williams comments on work of Sir Hugh 

with which he is uniquely familiar, and provides a lego-

historical analysis of the Native Land Court and in particular 

the Ōrākei Block decision.   

                                            
187  Blair NOE 659/29-33, 660/1-27. 

188  Blair NOE 659/10-16. 

189  D Williams NOE 736/16-33. 

190  D Williams NOE 756/3-7.  Professor Williams’ evidence in chief refers to his 
assistance to the plaintiff during their negotiations, as well as advice to other iwi: 
1 Williams at [11], [17]. 

191  D Williams NOE 757/23-32 to 760/28.  Loveridge Reports: [304.02648], 
[306.03932], [306.04122]. 



  277 

 

100139230/8505898.1 

N.2.15 In relation to the 1868 Native Land Court hearing and 

judgment in relation to the Ōrākei Block Professor Williams’ 

evidence is candid about, and does not seek to support as a 

general proposition, the well-known flaws and criticisms of 

the Native Land Court as a colonial institution with colonial 

ideals.  Notwithstanding, Professor Williams’ provides an 

explanation about the uniquely comprehensive procedure 

the Native Land Court followed in convening the hearing in 

relation to the Ōrākei Block, and the corresponding 

completeness of the judgment itself. 

N.2.16 Dr Vincent O’Malley: Dr O’Malley is an experienced and 

widely published historian.  Dr O’Malley provided 

comprehensive evidence about Tāmaki Makaurau people, 

places and relationships (both Crown-Māori and inter-tribal) 

in the period in the 1800s, with a particular focus on the 

period between 1840 and 1870.   

N.2.17 Dr O’Malley’s evidence assesses, and critically analyses, a 

wide range of historical material about Tāmaki Makaurau, 

including the Ōrākei Minute Books, written accounts from 

the earliest Pakeha settlers to Auckland, writings from 

rangatira Māori from several iwi and historical works 

prepared in the 20th and 21st centuries.  Like Professor 

Williams, Dr O’Malley acknowledges the limitations of the 

Native Land Court process, but emphasises that rigorous 

historical analysis requires “internal consistency, external 

corroboration …” of any historical source, as well as a 

consideration of the context in which those sources are 

produced192 even if that is difficult and the evidence is 

complete or contradictory.193  

N.2.18 The cross-examination of Dr O’Malley by the Contradictors 

centred on a previous report of Dr O’Malley completed in 

2014 within the space of “a few months”.  The report was 

commissioned by, and until it was nominated by the 

                                            
192  O’Malley NOE 1023/10-21, 1059/29-34 to 1060/1-22.  

193  O’Malley NOE 1038/10-15. 
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Contradictors on 27 February 2021, confidential to the 

Waikato-Tainui College for Research and Development and 

is titled Potatau Te Wherowhero and Tāmaki Makaurau.194  

Dr O’Malley was understandably apprehensive about giving 

evidence in relation to this kind of report.  Notwithstanding, 

Dr O’Malley acknowledged that report was prepared under 

time pressure, for the purposes of assisting direct 

negotiations with the Crown and did not seek to provide an 

exhaustive and rigorous analysis of Waikato-Tainui interests 

in Tāmaki.195  The focus on this report by the Contradictors 

was an attempt to distract from an historical report of very 

high quality. 

N.2.19 Mr Paul Meredith: Mr Meredith is a tikanga expert who is 

also a well-regarded researcher and co-author of the text Te 

Matapunenga.  Mr Meredith is of Ngāti Maniapoto descent 

and has assisted his iwi in its Treaty settlement 

negotiations, but did not provide his evidence from that 

perspective.  Mr Meredith’s evidence, uniquely in this case, 

provided an independent opinion about the tikanga relevant 

to the plaintiff’s claim based on matauranga Māori, historical 

sources (from the Māori and Pakeha, te Reo and English) 

and leading tikanga research.  Mr Meredith’s opinion is that 

Ngāti Whātua Ōrākei have established mana whenua in the 

Tāmaki isthmus by virtue of ahi ka following the raupatu of 

Kiwi Tāmaki.196   

N.2.20 Like Dr O’Malley, Mr Meredith too was asked many 

questions about Te Wherowhero and the influence of 

Waikato-Tainui in Tāmaki Makaurau and elsewhere.  Mr 

Meredith gave examples from within the rohe of Maniapoto 

to demonstrate that while Te Wherowhero was a leader of 

                                            
194  [344.28819]. 

195  O’Malley NOE 982/2-8, 986/10-15, 989/23-34, 1060/16-22. 

196  Meredith NOE 1182/21-34, 1183/1-9. 
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immense mana, there is a difference between mana tangata 

and mana whenua.197   

N.2.21 Importantly, Mr Meredith’s evidence that the concepts of 

raupatu, ahi ka, mana whenua and others are universally 

understood remained unchallenged.  While Mr Meredith 

acknowledges that mana can be shared in some limited 

circumstances and usually towards the outer limits of a rohe 

or heartland, sharing is always by consent.198  Mr Meredith 

also emphasised his view that tikanga itself is “pretty 

simple” – it’s the misinterpretation of history which creates 

complexity and confusion about the application of those 

tikanga.199 

N.2.22 Mr Charlie Tawhiao: Mr Charlie Tawhiao is the Chair of Te 

Runanga o Ngāi Te Rangi Trust and respected kaumatua of 

the Ngāi Te Rangi iwi (one of three comprising the Tauranga 

Moana iwi).  Ngāi Te Rangi are represented separately to 

the plaintiff in this proceeding alongside the Ngāti Kuri Trust 

Board as intervenors, though Mr Tawhiao did not give 

evidence in this capacity.  Mr Tawhiao also described the 

core tikanga concepts like mana whenua and ahi ka from 

the perspective of a respected kaumatua and iwi leader.  Mr 

Tawhiao also described his deep experience, knowledge of 

and frustration with the Crown’s overlapping claims policy, 

and a challenge his iwi took to the Waitangi Tribunal about 

similar issues with the Crown’s overlapping claims policy to 

those in this proceeding. 

N.2.23 Mr Tawhiao was cross-examined by the Crown and 

Marutauhu at length about the Ngāi Te Rangi experience in 

Tauranga Moana with the Hauraki Collective (which included 

all of the Marutūāhu iwi).  Mr Tawhiao was consistent that, 

whatever position any of the iwi involved found themselves 

in, the Crown’s flawed settlement policy and its ignorance of 

                                            
197  Meredith NOE 1150/6-15, 1156/27-34 to 1157/1-6. 

198  Meredith NOE 1160/15-34. 

199  Meredith NOE 1153/20-29. 
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or refusal to engage with tikanga was to blame.200  Mr 

Tawhiao was also consistent that a “heartland” or core area 

over which an iwi has mana whenua is a matter of identity 

that is worth protecting if under attack.201  Mr Tawhiao 

agreed that as a result of a flawed overlapping claims 

process Ngāti Whātua Ōrākei was being asked to accept an 

erosion of the cultural identity in order for the Crown to 

facilitate settlement with other iwi.202   

N.2.24 Mr Tawhiao also gave evidence about work he had done as 

part of the Iwi Chairs Forum engaging with Te Arawhiti on 

the overlapping claims policy.  He described that the 

working group made “some progress” towards the “greater 

recognition of the need to protect and uphold tikanga and 

matters like mana whenua” but ultimately the process was 

designed to solve “a Crown problem, not an iwi problem”.203  

N.2.25 Although cross-examined by the Crown at some length 

about matters going to independence, it was not directly 

put to Mr Tawhiao by the Crown that he lacked the 

independence to give his evidence.  In any event, when the 

issue was finally put by counsel for Marutūāhu, Mr Tawhiao 

had plainly given detailed and serious consideration to the 

issue, and his evidence was careful and appropriate and 

bore the hallmarks of independence.204 

N.2.26 Mr Tamati Kruger: Mr Kruger is the Chair of Tūhoe Te Uru 

Taumatua, the post-settlement governance entity of the 

Tūhoe nation.  Mr Kruger represented Tūhoe through its 

settlement negotiations with the Crown.  Mr Kruger is an 

expert in tikanga and has provided expert evidence on 

                                            
200  Tawhiao NOE 1256/20-31. 

201  Tawhiao NOE 1273/4-13. 

202  Tawhiao NOE 1249/25-34 to 1251/1-2. 

203  Tawhiao NOE 1281/8-34 to 1282/1-10. 

204  Tawhiao NOE 1289/5-27. 
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tikanga to a range of courts and tribunals, and has 

presented training to the judiciary on tikanga. 

N.2.27 Mr Kruger gave independent expert evidence about the 

meaning of the tikanga principles in this proceeding in 

terms of their origin and significance, including particularly 

principles of tikanga relevant to land. 

N.2.28 Mr Kruger also reviewed historical material relevant to the 

plaintiff’s interests and commented on the tikanga impact of 

that material. 

N.2.29 Mr Kruger also provided general observations on the 

adequacy of the Crown’s Overlapping Claims Policy by 

reference to his own experience of dealing with overlapping 

claims in Tūhoe. 

N.2.30 Mr Kruger was a very impressive witness.  He gave his 

evidence impartially and powerfully and clearly was a 

master of his subject. 

N.2.31 Mr Kruger was helpful and independent.  He was particularly 

firm on the issue of timing – that the Treaty settlements 

process is counterproductive to relationships between iwi, 

and that iwi should have an eye to the long game and not 

be trapped by the Crown’s timeline. 

N.2.32 Much of the cross-examination of Mr Kruger, regrettably 

given his quality, was of marginal relevance and sought to 

relive aspects of the Tūhoe settlement. 

N.2.33 Mr Kruger gave the Court very helpful answers about the 

concept of heartland in te reo Māori205, and of the 

“privilege” in tikanga conferred by intermarriage with 

another group.206 

                                            
205 Kruger NOE 1920/1-9 

206 Kruger NOE 1921. 
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CLOSING SUBMISSIONS FOR PLAINTIFF 

1 INTRODUCTION/OVERVIEW 

1.1 This case is of landmark significance.  It involves a number 

of very important issues.  But its essence is uncomplicated.  

It is a case about the Crown’s obligations following a Treaty 

settlement: specifically, an ongoing obligation, reflecting the 

Treaty’s principles, and clear commitments, to respect the 

iwi partner’s ahi kā roa and mana whenua ─ its predominant 

customary interests ─ in lands lost in its core rohe in 

consequence of the original Treaty breaches. 

1.2 By “predominant customary interests”, the plaintiff refers to 

its fundamental customary obligations and associated 

authority related to those lands.  This does not affect 

general land titles, but does affect those with a relationship 

which recognises tikanga Māori ─ which includes the Crown 

as a Treaty partner which, post-settlement, has committed 

itself to respect tikanga. 

1.3 Underlying this case is the nature of the Treaty breaches at 

the heart of the settlement between the plaintiff and the 

Crown.  By reference to the 2012 Act, it is clear that the 

breaches acknowledged in s6 relate to the dealings in, and 

losses of, lands in the 1840s:  “Ngāti Whātua Ōrākei land”; 

in the te reo version, “ngā whenua ō Ngāti Whatua Ōrākei”.  

It is a conscious and central feature of the plaintiff’s claim 

that it focuses on the areas of 1840s land dealings reflected 

in the “2006 RFR Area”. 

1.4 For the plaintiff, the lands lost in its core rohe are (at a 

minimum) those within the “2006 RFR Area”.  And within 

the outer boundary of that are exceptions for the 

Waikato-Tainui tuku areas.  For clarity, there is a further 

exception for the maunga subject to the modern collective 

arrangement terms. 

1.5 Further, for the plaintiff, its predominant customary interest 

is properly described as mana whenua.  It is the interest 
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founded on the combination of take raupatu, take ahi kā 

and take tūpuna.  No other group has a credible basis for an 

equivalent claim in this area.  Of course, many groups have 

important historical and customary interests in certain parts 

of this area.  Recognition of those is one of the 

responsibilities of those with mana whenua.  But that is a 

matter for arrangement between relevant iwi groups and 

not for the Crown. 

1.6 As is clear beyond argument, the Crown does have a policy 

of not engaging with such tikanga concepts as ahi kā roa 

and mana whenua where there are assorted “overlapping 

interests”.  Rather, the Crown, first, expects the relevant 

groups to agree a resolution (without allowing whatever 

time is necessary for that); and, second, when that fails, 

the Crown makes a determination about redress offers 

which it considers is “fair and appropriate” ─ but not 

applying (nor even using the language of) ahi kā roa and 

mana whenua.1 

1.7 This Court has a “declaratory” jurisdiction well able to 

include the making of formal declarations of legal status and 

rights (including customary rights), and of corresponding 

obligations.  Insofar as the declarations extend to the 

Crown’s relevant Policy and potential future conduct, the 

jurisdiction may be well described as “supervisory”. 

1.8 These matters provide a framework for the plaintiff’s 

pleaded claims: 

(a) Ahi kā and mana whenua create a status, including 

customary responsibilities and authority, in relation to 

the 2006 RFR Land which this Court can and should 

recognise by making Declaration (a). 

                                            
1  See for example [341.27398] at [341.27413-4]; Ministerial briefing paper 

regarding redress to Te Akitai Waiohua, December 2020 at paragraph 74(c) and 
Appendix I. 
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(b) Such status/responsibilities/authority is part of the 

tikanga which the Crown is required to (and is, by the 

2011 Deed and the 2012 Act, solemnly committed to) 

respect, including when developing proposals for 

Treaty Settlement redress for other groups which 

may involve that tikanga and customary authority – 

this reflects the Crown’s settlements, as well as the 

mandatory relevance of Treaty principles (including 

the active protection of custom), and is the essence 

of Declaration (c). 

(c) That requirement for respect for the relevant tikanga 

is contravened by central features of the Crown’s 

Policy for addressing overlapping claims/interests – 

this underpins Declarations (b) and (d). 

(d) Such contravention can be avoided in the manner 

specified in Declaration (d)(i)-(iv). 

1.9 The key questions for this Court are whether those 

elements of the plaintiff’s case have been established as 

matters of fact and law ─ including tikanga.2  These 

submissions seek to explain why these questions should be 

answered in the affirmative. 

Matters of navigation, and terminology 

1.10 As a matter of acknowledgement, but not apology, these 

submissions are detailed and lengthy.  The importance of 

this case to the plaintiff can hardly be overstated, not to 

mention its wider significance.  Nor can the volume of 

evidence be described otherwise than as detailed and 

lengthy. 

1.11 It is intended (and suggested) that the table of contents will 

be of material assistance in navigating around these 

submissions. 

                                            
2  See generally Appendix A. 
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1.12 It may also be noted that, so far as possible, some care 

has been taken with terminology.  Accordingly, when 

discussing issues relating to Auckland, these submissions 

endeavour to identify on each occasion which area is 

being referenced – the 1840 Transfer Land, the 2006 

RFR Land, the isthmus, the Tāmaki Collective RFR area, 

or something else.  Equally, the submissions tend to use 

the word “group” to refer to a large natural grouping of 

Māori, to avoid what can be fine distinctions between the 

terms “iwi” and “hapu”, and to avoid any colonial 

associations of the word “tribe”. 

1.13 Further, these submissions refer to the decisions in the 

1860s as those of the Native Land Court rather than 

being personalised to the presiding Judge and his native 

assessor; and reference to the Crown’s Overlapping 

Claims Policy is frequently shortened to the “Policy”. 

1.14 Finally, care has also been taken, so far as possible, to 

use the correct terminology to refer to the plaintiff.  For 

example, the plaintiff’s tikanga is the tikanga of the 

people of Ngāti Whātua Ōrākei, rather than of the Trust 

which represents those persons who affiliate to the 

group, and which is the body authorised to bring the 

litigation.  When matters of history are being traversed, 

prior to the killing of Kiwi Tāmaki the relevant group is 

referred to as Te Taoū, and post that period as Ngāti 

Whātua Ōrākei (as convenient shorthand for the three 

groups which ultimately merged into that entity and 

name).  Where the appropriate reference is to the party 

conducting the litigation, the term plaintiff is used. 
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2 THE ROLE OF THE COURT (AND OF EXPERT WITNESSES) 

2.1 The declaration of rights is an essential function of this 

Court, consistent with: 

(a) the rule of law; and 

(b) not least, the need for constraint of government 

powers and discretions. 

2.2 The declaratory jurisdiction is then: 

(a) very important; and 

(b) flexible – including the ability to modify or qualify the 

declarations being sought. 

2.3 Judicial engagement with the tikanga component of our law 

is well recognised as evolving now, after a long period of 

non-engagement. 

2.4 Caution in judicial engagement with tikanga-related 

evidence and argument is appropriate, but this in no way 

negates the importance and availability of the declaratory 

jurisdiction. 

2.5 The burden of proof rests on Ngāti Whātua Ōrākei as 

plaintiff: 

(a) it is the civil burden: more probable than not; 

(b) inevitably the Court will be conscious of: 

(i) constraints on evidence; and 

(ii) the consequences of error. 

2.6 The post-contact historical records are relevant and 

significant, and (as usual) the Court will undertake a careful 

analysis to assist the making of coherent findings of fact. 
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2.7 The evidence of tribal traditions is entitled to respectful 

consideration, and (where truly irreconcilable) will reinforce 

judicial caution, but, given clear evidence, cannot prevent 

the Court from making findings of fact. 

2.8 As elaborated in Sections 13 and 14 of these submissions, 

appropriate judicial caution is not a negation of: 

(a) justiciability (noting Article 3 of the Treaty of 

Waitangi and its extension of rights and privileges, 

which include the right to access the Queen’s 

justice); nor 

(b) usual judicial / legal analysis. 

Expert witness requirements 

2.9 The expectations of an expert witness may be drawn from 

the Evidence Act 2006 (EA), the High Court code of conduct 

for expert witnesses (Code),3 and a cogent commentary by 

Fisher J in Wrightson Ltd v Fletcher Challenge Nominees 

Ltd.4 

2.10 The expectations established by those sources may be 

distilled as follows: 

(a) Expert opinion evidence must provide substantial 

help to the court by helping in understanding other 

evidence or in ascertaining facts ─ that is, it goes 

beyond the general capacity of the court to 

understand or ascertain fact evidence: EA, s 25(1). 

(b) The expert evidence must be within the witness' 

relevant area of expertise, and stated qualifications 

as an expert: Code, 3(b), (c). 

                                            
3  High Court Rules 2016, sch 4 – Code of conduct for expert witnesses. 
4  Wrightson Ltd v Fletcher Challenge Nominees Ltd (1998) 1 NZ Superannuation 

Cases 40,388 (HC) (Wrightson). 
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(c) An expert's views should be based on objective 

professional skill and experience: Wrightson. 

(d) The expert evidence must be based on stated facts or 

assumptions or materials, and stated intelligible 

reasoning (a relevant intellectual basis): Code, 3(d), 

(e), (f). 

(e) The expert evidence must state all necessary 

qualifications to make the evidence complete and 

accurate: Code, 4. 

(f) The expert evidence must state any insufficiency of 

research or data which means that the expert's 

opinion is not concluded: Code, 5. 

(g) The expert evidence must be impartial, and not 

advocating for one party (nor argumentative or 

adversarial): Code, 1, 2, 7. 

(h) An expert's role is not to "present a case", and they 

should be oblivious to the litigation consequences:  

Wrightson. 

2.11 Indications of departure from the expert's proper role 

include (Wrightson): 

(a) spontaneous volunteering of evidence thought to 

score points for their "side"; 

(b) uniformity of arguments all pointing in the same 

direction; 

(c) unwillingness to consider anything which might point 

the other way; 

(d) readiness to advance matters which fall outside the 

expert's strict area of expertise; 

(e) the volunteering of arguments which are not directly 

responsive to questions; and 
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(f) a tendentious style of delivery. 

2.12 The Court has now read, seen and heard all of the evidence.  

It will of course make its own assessment of the value of 

the evidence from the witnesses giving tikanga evidence for 

the opposing iwi.  Nonetheless, the plaintiff respectfully 

submits that almost all of those failed to meet the 

expectations outlined above; and that the Court was 

entitled to expect much better from, in particular, Professor 

Belgrave and Mr Taua, and that the Court was entitled to 

expect much better from, in particular, Professor Belgrave 

and Mr Taua.5   

 

  

                                            
5  Mr Taua purported to qualify himself as an expert, but it is submitted that his 

evidence was plainly partial and lacked credibility.  Further, his persistent 
evidence on Te Kawerau A Maki’s reasons for objection to the Titirangi School 
site as redress for Te Ākitai Waiohua was shown to be misleading (NOE 2631-
26370, 2645-2650): Te Kawerau plainly did object on the basis that the offer of 
redress in that area to another group was wrong.  Mr Taua volunteered 
gratuitous slights on the plaintiff and its witnesses, and revealed an unjustified 
mistrust of all historical reporting: of his own statements in the media, of his 
position on overlapping claims by OTS, and also of the 1860 Kohimarama 
conference.  See Taua NOE 2593/8-32; 2600/12-20; 2605/28-2606/6; 2649/6-
12.  Of the historians, Professor Belgrave was similarly prone to gratuitous slurs 
about other witnesses and would endorse or dismiss other historians according to 
whether their views supported his theories.  See Belgrave NOE 2168/21-2169/2; 
2187/11-34; 2201/11-32; 2210. 
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3 THE DECLARATIONS SOUGHT 

3.1 The plaintiff seeks 4 declarations of its rights, discussed in 

general terms in turn below. 

Declaration A 

3.2 The first declaration the plaintiff seeks is that it: 

(a) has ahi kā and mana whenua in relation to the 

2006 RFR Land and the 1840 Transfer Land. 

3.3 The definition of those territories is now well understood.  

The 1840 Transfer Land is the 3,000 acres (under “old” acre 

measurements) transferred by the plaintiff to Governor 

Hobson, and incorporates most of the Auckland CBD.6 

3.4 The 2006 RFR Land incorporates all the land transferred by 

the plaintiff to the Crown or following the lifting of pre-

emption in the 1840s, but does not include land transferred 

by other iwi, such as the “Waikato triangle”.7 

3.5 It is clear that the plaintiff’s “place” is centred on the 2006 

RFR Land, and that it has had presence on the isthmus 

since the 1700s.  Subject only to the impact of the Ngāpuhi 

musket wars, the plaintiff has been tangata whenua of the 

isthmus for a considerable period. 

3.6 On the plaintiff’s evidence, ahi kā and mana whenua are 

held singularly in an iwi’s heartland.  On the totality of the 

expert evidence, it was clear that the concept of such 

exclusive interests was correct as a matter of tikanga Māori, 

and that there were numerous examples of other groups 

(including the opposing groups) making similar claims. 

3.7 The plaintiff maintains, following the historical and factual 

evidence, that it is clear the 2006 RFR Land is its heartland.  

If the Court did not agree, then the plaintiff would seek at 

                                            
6  In detail, see plaintiff’s map bundle, map 8, or Schedule 2 to the 4ASOC. 
7  See the plaintiff’s map bundle, map 7, or Schedule 1 to the 4ASOC. 



  15

 

100139230/8491895  

the very least that the declaration be made in respect of the 

1840 Transfer Land, where, in its submission, there was 

virtually no compelling evidence of other interests, and the 

tuku analysis is particularly powerful. 

3.8 In the event that the Court concludes that the relevant 

tikanga matters are not common across Tāmaki Makaurau, 

but is (as its evidence on this was not seriously contested) 

the plaintiff’s tikanga, the declaration (albeit 

modified/qualified) should be made and would have value to 

the plaintiff.  

3.9 If the Court were to prefer a more “inclusive”interpretation 

of the tikanga terms in the declaration (which in the 

plaintiff’s submission would be contrary to the 

preponderance of evidence) then, again, the declaration, 

appropriately modified or qualified, could and should still be 

made and would have value to the plaintiff. 

Declaration B 

3.10 The second declaration the plaintiff seeks is that: 

(a) when applying its Overlapping Claims Policy in a 

way which relates to and/or may affect any 

land within the area of the 2006 RFR Land and 

the 1840 Transfer Land, the Crown must act in 

accordance with tikanga, and in particular Ngāti 

Whātua Ōrākei tikanga. 

3.11 Declaration B does not depend on declaration A being made 

in terms of the plaintiff’s preferred interpretation.  

Declaration B drives from the failure of the Crown’s 

Overlapping Claims Policy to engage with tikanga, and 

seeks to correct that failure. 

3.12 The distinction between tikanga generally or tikanga Māori, 

and the plaintiff’s tikanga, may not be critical here.  What is 

critical from the plaintiff’s perspective is that the 
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Overlapping Claims Policy does not engage with tikanga at 

all. 

Declaration C 

3.13 The third declaration the plaintiff seeks is that: 

(a) Crown development of Proposals to include land 

in the 2006 RFR Land and the 1840 Transfer 

Land in a proposed Treaty settlement with iwi 

who do not have ahi kā in respect of that land 

must be made in accordance with tikanga, and 

in particular Ngāti Whātua Ōrākei tikanga. 

3.14 For this declaration, the definition of ahi kā is more 

important.  The plaintiff’s position is that the opposing 

groups do not have ahi kā in the 2006 RFR Land.  That is 

not to say that those iwi do not have important interests, or 

that the plaintiff does not have responsibilities to recognise 

those interests, or to do its best to accommodate those 

interests as part of settlement redress.  Indeed, the plaintiff 

says that ahi kā and associated mana whenua does include 

such responsibilities to other iwi. 

3.15 What declaration C seeks is that redress proposals are 

developed in a way that recognises that interests are not all 

equal as a matter of tikanga.  It is the declaration by which 

the plaintiff seeks to undo the simplistic and non-tikanga 

“layers of interest” approach which it submits has been the 

source of so much disquiet and actual or potential new 

grievances. 

3.16 The effect of declaration C is to require the Crown to assess 

the relative strengths of interests and to acknowledge, 

consistently with tikanga, the predominant interests.   

3.17 Of course, that process does not equate to any hyperbolic 

“wiping off the map” for other groups.  What it does do 

though is apply tikanga method, and minimise overreach, in 

Treaty settlements. 
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Declaration D 

3.18 The fourth declaration the plaintiff seeks is that: 

(a) order to comply with tikanga when 

contemplating or developing Proposals, or 

making decisions under its Overlapping Claims 

Policy to offer any interest in land within the 

2006 RFR Land or the 1840 Transfer Land as 

part of a proposed Treaty settlement with an iwi 

other than Ngāti Whātua Ōrākei, and whether 

involving s 120 of the Collective Act or not, the 

Crown must: 

(i) appropriately consult with Ngāti Whātua 

Ōrākei as the iwi having ahi kā; 

(ii) acknowledge the ahi kā of Ngāti Whātua 

Ōrākei as the iwi having ahi kā; 

(iii) decline to include the land in the proposed 

settlement if there is evidence that the 

transfer of the land would unjustifiably 

erode the mana whenua of Ngāti Whātua 

Ōrākei as the iwi having ahi kā; 

(iv) decline to include the land or recognise an 

interest in land in the proposed 

settlement where the land has previously 

been the subject of a gift to the Crown 

unless Ngāti Whātua Ōrākei, the gifting 

iwi, has provided its consent to the 

transfer. 

3.19 Declaration D is simply tikanga in action.  As the recipient of 

tuku from the plaintiff of “ngā whenua ō Ngāti Whātua 

Ōrākei”,8 the Crown should consult with the plaintiff before 

                                            
8  Ngāti Whātua Ōrākei Claims Settlement Act 2012, s 6(3) [324.15902] at 

[324.15909]. 
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making decisions which could lead to further transfer of the 

whenua in issue. 

3.20 In so doing, there may be situations where further Crown 

transfers would be offensive to the plaintiff, such as where 

the Crown purports to transfer land to a group which does 

not have a meaningful customary interest which the redress 

would acknowledge.  The Crown should decline redress in 

such situations as a responsible Treaty partner and 

beneficiary of the initial tuku. 

3.21 But to make that position clear, and in situations where the 

Crown does not act as it should, the plaintiff should be able 

to have some say without returning to Court. 

3.22 That process has been criticised as a ‘veto’, but it is no 

more than a tika outcome resulting from the authority of 

the original mana whenua and the nature of the initial tuku.  

Post-1840, the plaintiff can no longer go to war where its 

tuku is not respected.  However, as Mr Mikaere observed, 

such a situation needs to be “brought to the attention of the 

offender”.9 

  

                                            
9  Mikaere NOE 2341/15-16. 
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4 THE NGĀTI WHĀTUA ŌRĀKEI CASE RESTATED 

4.1 In the expectation that a short initial summary of the 

plaintiff’s case will set the scene for the lengthy submissions 

following, this section of these submissions offers such a 

summary. 

4.2 The plaintiff seeks declarations of its rights, reflecting its 

relationship with the Crown following the settlement of its 

historical grievances for breaches of the Treaty of Waitangi 

by the Crown.10 

4.3 In particular, the plaintiff seeks respect for the Ngāti 

Whātua Ōrākei customary authority exercised in the 2006 

RFR Area before the Crown’s Treaty breaches. 

4.4 The case relates to the 2006 RFR Area, which has been 

used as shorthand for the plaintiff’s “heartland” or core rohe 

(as opposed to the much larger “footprint” or “Area of 

Interest” of a group) and which is land transferred by the 

plaintiff in the 1840s to the Crown and other settlers. 

4.5 As to that core rohe, or “heartland”, that area goes to the 

identity of Ngāti Whātua Ōrākei, and before the transfer of 

land in the 1840s was an area of political authority and 

reciprocal obligations on the plaintiff as mana whenua. 

4.6 “Mana whenua” as used and understood by the plaintiff 

provides a predominant customary interest in its core rohe 

in accordance with the relevant ‘take’, here being ahi kā 

roa.  Mana whenua in a core rohe is also not shared, and 

the obligations arising from having mana whenua include a 

tika consideration of others’ customary connections.  That 

understanding is consistent with the spirit, values and logic 

of tikanga across most and probably all groups. 

                                            
10  The pleaded claim, cross-referenced to the plaintiff’s evidence on each point, 

may be found at Appendix A.  A summary of the evidence from the plaintiff’s 
witnesses may be found at Appendix N. 
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4.7 The relevant ‘take’ relied on by the plaintiff reflect historical 

events: 

(a) the key sequence is widely accepted, involving: 

(i) Waiohua holding mana whenua in the isthmus; 

(ii) raupatu by Te Taoū (sustained and 

comprehensive change in political authority 

over the isthmus); 

(iii) Tuperiri and his people occupying 

Maungakiekie and creating his fortress 

Hikurangi, and intermarrying his people with 

those who had been defeated in battle; 

(iv) generally, stability in the area until Ngāpuhi’s 

musket onslaught in the 1820s; 

(v) retreat to the Waikato; 

(vi) return to Tāmaki with encouragement from 

Waikato; 

(vii) Ngāti Whātua Ōrākei encouragement of Crown 

settlements on their land; and 

(viii) the 1840 transfer of 3,000 acres, not being 

understood as an English “sale”. 

4.8 Following that sequence, Ngāti Whātua Ōrākei continued to 

have a presence on the isthmus, but faced constraints on 

their exercise of mana whenua following the 1840s land 

alienations. 

4.9 By virtue of the Settlement Deed and Act, and its mana 

whenua: 

(a) the plaintiff the achieved a settlement with Crown 

whose purposes include restoration of a respectful 

relationship and the honour of the Crown; 
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(b) the position necessarily includes the Crown’s 

understanding and accommodation of Ngāti Whātua 

Ōrākei tikanga (i.e. recognition of mana whenua in 

the 2006 RFR Area / core rohe / ūkaipo); 

(c) conversely, the position necessarily includes 

avoidance of Crown conduct which is dismissive of 

Ngāti Whātua Ōrākei mana whenua; 

(d) in other words, the Treaty principles-based 

relationship recognises the underlying customary 

authority / obligations of Ngāti Whātua Ōrākei in the 

2006 RFR Area; and 

(e) such customary authority / obligations are not 

shared. 

4.10 Under the Collective Deed and Act: 

(a) the collective arrangements are: 

(i) based on “setting mana whenua to one side”; 

(ii) of specific limited scope (maunga, motu, RFR 

regime); 

(iii) did not expressly or impliedly negate 

participants’ customary position outside that 

limited scope; 

(iv) entry into the collective regime was itself an 

exercise of mana by all iwi involved. 

4.11 In terms of Crown proposals for other Treaty settlements: 

(a) those were encouraged by the plaintiff, including 

through the Collective RFR; 

(b) the plaintiff’s concerns only arose when and where, 

outside the Collective arrangements, the proposals 
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impact on its mana whenua (customary authority and 

obligations); 

(c) the plaintiff has not sought to be obstructive (as 

demonstrated by the Kawenata and agreements with 

Ngāti Paoa, and the offer of similar arrangements to 

Te Ākitai Waiohua); 

(d) however, the Crown continuously and consistently 

makes redress proposals to other groups which do 

impact on the plaintiff’s mana whenua; 

(e) that Crown conduct reflects a policy which features: 

(i) avoiding engagement with boundaries and any 

predominance of “overlapping” customary 

connections; 

(ii) assessing “overlapping” interests, and shaping 

redress offers on the basis of: 

(A) perceived “fairness” to groups yet to 

settle; 

(B) achieving early settlements with groups 

yet to settle; 

(C) conscious non-engagement with the 

language or significance of mana 

whenua, ahi kā roa and take whenua; 

(D) not allowing the time (potentially 

lengthy) for tikanga-based process to be 

followed to resolution. 
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4.12 The Crown proposals to Marutūāhu:11 

(a) are on a problematic basis, given the Tāmaki 

connections for Marutūāhu are overwhelmingly 

through Ngāti Paoa; 

(b) do affect the plaintiff’s mana whenua in the 2006 RFR 

Area; 

(c) are based on limited, equivocal historical analysis, 

with no engagement with tikanga concepts; 

(d) effectively, contradict the tikanga of the Conciliation 

Agreement between Ngāti Paoa and the plaintiff; 

(e) do not allow time for tikanga conversations to play 

out. 

4.13 The Crown proposals to Te Ākitai Waiohua:12 

(a) demonstrate Te Ākitai largely avoiding engagement 

with Ngāti Whātua Ōrākei; 

(b) involve Te Ākitai rejecting an arrangement similar to 

that reached with Ngāti Paoa; and 

(c) otherwise are as per the points (b) to (e) above 

relating to Marutūāhu. 

  

                                            
11  An analysis of those proposals may be found at Appendix G. 
12  An analysis of those proposals may be found at Appendix H. 
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5 TIKANGA MĀORI – ESSENTIAL CONCEPTS 

5.1 Obviously enough, certain core principles of tikanga Māori 

are at the heart of the plaintiff’s statement of claim (para 

24.8): 

(a) ahi kā roa; 

(b) mana whenua; 

(c) take tuku, taku whenua, take hoko.  These principles 

are directly relevant to both the customary position in 

the 2006 RFR Land immediately before, and the 

nature of, the 1840s dealings in Ngati Whatua Ōrākei 

land. 

5.2 More particularly, the plaintiff pleads, and relies on 

substantial evidence to show, that: 

(a) at 1840, Ngati Whatua Ōrākei had mana whenua in 

the 2006 RFR Land, through ahi kā; 

(b) that ahi kā and mana whenua has been maintained 

and continues; 

(c) in considering proposed settlement redress for other 

groups in the 2006 RFR Land, the Crown is obliged to 

acknowledge that ahi kā and avoid evading or 

offending against them, generally by full consultation 

and obtaining Ngati Whatua Ōrākei consent; 

(d) the Crown’s overlapping Claims Policy is inconsistent 

with those obligations, exemplified by the redress 

proposed for Marutuahu and Te Akitai Waiohua; and 

(e) in short, the Crown must act in accordance with 

tikanga, in particular Ngati Whatua Ōrākei tikanga, 

but does not. 

5.3 As the Court will appreciate, within that pleaded tikanga 

framework there are multiple issues.  Most fundamentally, 
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the opposing groups evidently seek to deny the existence of 

tikanga Māori.  They have asserted that only local tikanga 

exists, and that Tāmaki Makaurau is “unique”. 

5.4 The plaintiff says that this is simply wrong.  The denial of 

tikanga Māori is a convenient argument to attempt an 

escape from the well traversed and uncontroversial 

principles and dynamics of customary land tenure.  And 

groups have been neighbours (and related), sometimes in 

dispute, and occasionally experiencing raupatu, in many 

parts of the country for many centuries. 

5.5 In any event, as is explicit in the plaintiff’s pleaded 

declarations (b) and (c), its focus is on the Crown 

respecting and thus acting “in accordance with tikanga, and 

in particular Ngati Whatua Ōrākei tikanga”.  In other words, 

if the Court comes to a view that it should avoid 

pronouncements on the tikanga adhered to by other groups, 

it should still reach a conclusion on Ngati Whatua Ōrākei 

tikanga ─ which the plaintiff says is entirely consistent with 

the relevant general principles of tikanga Māori. 

5.6 Thus, to be clear, if the Crown’s proposals and/or conduct 

are disrespectful and in contravention of Ngati Whatua 

Ōrākei tikanga, that is sufficient to justify the plaintiff’s 

claims and make the declarations (with minor modifications) 

meaningful. 

Evidence relied on by the plaintiff 

5.7 On matters of tikanga as understood by Ngati Whatua 

Ōrākei, the plaintiff relies, first, on the evidence of its own 

witnesses in this trial:  Mr Kapea; Mr Hawke; Ms Kawharu; 

and Mr Blair. 

5.8 In addition, the plaintiff relies on the published (and some 

unpublished) material from its distinguished kaumatua and 

leading scholar and anthropologist, the late Professor Sir 

Hugh Kawharu, commencing with his Orakei:  A Ngati 
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Whatua Community13 (written in 1964-1965, although not 

published until 197514). 

5.9 In terms of tikanga Māori (to the extent that might be 

different ─ which the plaintiff does not accept), the plaintiff 

relies on its independent experts:  Mr Kruger, Mr Meredith; 

and Mr Tawhiao. 

5.10 In addition, the plaintiff’s case draws on such published 

works as: 

(a) Sir Edward Taihakurei Durie, Custom Law (1941, 

published 2013);15 

(b) NZ Law Commission, Māori Custom and Values in 

New Zealand Law (2001)16; 

(c) Professor Sir Hirini Moko Mead, Tikanga Māori:  Living 

by Māori Values (2003, revised version 2016)17; 

(d) Burton, Frame and Meredith, Te Matapunenga: A 

Compendium of References to the Concepts and 

Institutions of Māori Customary Law (2013)18. 

The evidence of opposing iwi 

5.11 This proceeding has been notable for a fundamental 

difference in the approach to evidence. 

                                            
13 [341.27257]:  see, in particular, pp x, 2-6, 15, 23-29.  See also:  

[342.27901] Maori Land Tenure (1977), ch 1 and 2; Waitangi (ed; 1989), in 
particular, pp 211-219; [304.01963] Dimensions of Rangatiratanga (1996), ch 
3 and 4 ─ pp 38-102; [305.03202] Ko te Mana Whenua o Ngati Whatua Ōrākei 
(notes, 203). 

14 First affidavit, 2 December 2002, at [36], [307.04199] of [307.04219]; see 
also his education in Ngati Whatua ‘history and lore’: [4]. 

15 [344.29225]:  see, in particular, pp 1-7, 10-11, 14-15, 41-45, 66-74, 77-78, 
82-84, 88. 

16 In particular, see chapter 3 (Maori custom law) and pp 72-74 (the ‘fourth 
article’). 

17 In particular, see pp vii-xii, 1-11, 303-317. 
18 [345.29488]:  see, in particular, the sections for ahi kā, mana whenua, 

raupatu, tuku, utu whenua. 
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5.12 The plaintiff has presented its evidence in the orthodox way 

– factual witnesses provided evidence of their lived 

experience and facts they have observed or participated in.  

Following that factual evidence, witnesses who have both 

independence and expertise, and who qualify themselves as 

experts, agree to abide by the Code of Conduct, and are 

transparent as to their sources, were called to provide 

relevant opinions in order to assist the Court. 

5.13 The evidence from opposing groups has not been called in 

the same manner.   

5.14 First the opposing groups have largely failed to call expert 

opinion evidence at all, other than from historians.  For 

matters of tikanga, where expert opinion is important to 

prove tikanga as a matter of objective fact, the opposing 

groups have relied on factual witnesses who have long been 

part of Treaty negotiation teams and who have a long 

committed position, and shared group stake in the outcome 

of the proceeding. 

5.15 With the exception of Dr Maxwell, none of those witnesses 

appropriately qualified themselves to give opinion evidence, 

and none agreed to abide by the Code of Conduct.  The 

tikanga evidence for the opposing iwi therefore faces 

fundamental difficulties. 

5.16 This is not a matter of mere semantics where expertise can 

be assumed notwithstanding these failures.  These parties 

were providing evidence to the High Court of New Zealand 

in which evidence is governed by the terms of the Evidence 

Act 2006 and the requirements of the High Court Rules. 

5.17 Those requirements exist for good reasons – principally the 

binding prowers which this Court exercises.  By contrast, in 

a generally recommendatory forum such as the Waitangi 

Tribunal, departures from those requirements may be 

condoned.  At the very least, in this Court these 

shortcomings must go to weight. 
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5.18 In an attempt to deflect these failures, the repeated claim 

was made that in order to comment on tikanga in Tāmaki, 

one must be from Tāmaki.  That claim had no basis in 

principle or law. 

5.19 One of the very reasons that the plaintiff called expert 

witnesses from outside Tāmaki was that those who reside in 

(or connect to) Tāmaki are likely to have long established 

beliefs or views, and an interest in the outcome of this 

proceeding. 

5.20 Simply put, it is very difficult for this Court to accept as 

credible unqualified opinions from unqualified witnesses who 

have a self-interest in the litigation outcome. 

5.21 Worse still, much of the evidence for the Marutūāhu 

witnesses in particular, as demonstrated by cross-

examination: 

(a) had not engaged with the plaintiff’s evidence, 

because it had hardly been read;19 

(b) contained submission, unqualified opinion and 

lengthy quotation contrary to Rule 9.7;20 

(c) was not in the witness’ own words, given the 

repetition of numerous paragraphs across numerous 

briefs, also contrary to Rule 9.7;21 and 

(d) appeared to have been the subject of collaboration, 

including common authorship among the witnesses, 

rather than prepared independently.22 

                                            
19  Compain NOE 2053/1-3; Mikaere NOE 2335/22-29; Ngamane NOE 2370/8-13; 

Peters NOE 2402/24–2403/1. 
20  In particular the evidence of Mr McEnteer, as recorded in Chapman Tripp’s letter 

of objection on 21 October 2020, within 10 days of the evidence being served 
[347.31777]. 

21  Mr Ngamane referred to these as an “agreed script”: Ngamane NOE 2371/14-16. 
22  Mikaere NOE 2337/11-14.  See also Appendix M for a summary of this 

collaboration. 
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5.22 These are matters of which the Court could be justifiably 

critical. 

5.23 The opening submissions for Ngāi Tai ki Tāmaki criticised 

the plaintiff for providing merely 16 pages of factual tikanga 

evidence.  That statement chose to ignore the evidence on 

the plaintiff’s tikanga from Messrs Hawke23 and Kapea.24  

More fundamentally, it ignored the 160 pages of evidence 

from appropriately qualified expert witnesses on the 

plaintiff’s behalf. 

5.24 By way of contradistinction, the total tikanga evidence from 

qualified witnesses for the opposing groups was contained 

in 18 pages of the brief of evidence of Dr Maxwell (32 pages 

in length with the tikanga section commencing on page 14). 

Tikanga Māori 

5.25 There is a body of custom within te ao Māori which is 

properly described as ‘tikanga Māori’.  That body of custom 

was acknowledged in evidence.25 

5.26 Tikanga Māori is a set of binding principles, beliefs and 

traditions practised collectively by Māori, as whānau, hapū 

and iwi since time immemorial. The word tika means 

‘correct’, ‘just’, ‘decent’ and ‘honourable’ in te reo Māori, 

and so tikanga is considered ideologically as the right way 

to do things, which accordingly guides and constrains all 

aspects of te ao Māori and Māori life including social 

relationships and ceremonies, moral behaviour, economic 

activity and so on.  The practice or practical expression of 

tikanga is sometimes distinguished from the guiding 

principles of tikanga itself. These protocols are referred to 

as kawa, and are always grounded in the principles of 

tikanga. Kawa are flexible and adapt over time to changing 

                                            
23  1 Hawke at [69]-[82] [201.00147] at [201.00161]–[201.00164]. 
24  1 Kapea at [54]-[57] [201.00166] at [201.00179]. 
25  Ngapo NOE 2308/13-18. 
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circumstances, though they are first and foremost coercive 

and normative in nature.26 

5.27 Much has been heard about the particular tikanga of 

different groups.  However, what is clear from the evidence, 

and even the opposing iwi summary from the tikanga 

conference, is that the core principles of tikanga are 

common to different groups.  The variance in protocols does 

not detract from or diminish the principles which guide 

them. 

Universality of tikanga Māori27 

5.28 While the expression of tikanga Māori may differ across 

regions and develop over time, the underlying values and 

principles that inform the broader system of tikanga Māori 

are universal and of general application.28 

5.29 The framework, or overarching principles, of tikanga were 

described as a “tāhuhu” by both Mr Meredith and 

Dr Maxwell – a “signpost” that underpins any regional 

variations of tikanga. 29 

5.30 Mr Kruger took a similar view when asked under cross-

examination whether the values that underlie tikanga are 

consistent.  Mr Kruger stated those values are consistent 

and are re-enactments of divine Māori origins, and that 

tikanga cannot be separated and live autonomously from its 

philosophical basis.30  This suggests that though there is 

some leeway in how tikanga is put into action across iwi, it 

must remain connected to the ethos of tikanga Māori. 

5.31 The non-expert evidence in opposition to the plaintiff’s case 

would repeatedly make assertion that an opposing iwi’s 

tikanga is not the same as that of Ngāti Whātua Ōrākei.  

                                            
26  1 Kruger at [38]-[39] [201.00310] at [201.00320]. 
27  See generally Appendix L.3. 
28  1 Meredith at [33] [201.00375] at [201.00386]. 
29  Meredith NOE at 1151/5-22; Maxwell NOE 2711/44-18 and 2715/21-28.  
30  Kruger NOE at 1839/18-32 and 1841/15-16. 
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Those differences though were never truly explained and 

were regularly revealed by cross-examination to be 

inconsequential.31 

5.32 Dr Maxwell acknowledges in his brief of evidence that there 

are “principles of Māoritanga” (citing Sir Hirini Moko Mead) 

and a number of core values that underpin tikanga, which 

are not prescribed, and may vary across iwi.32  Dr Maxwell 

states further that these core values are “like a whāriki”, or 

a woven mat, as “they must go together for tikanga to 

stand up”.33   

5.33 Accordingly, even regional variations of core principles, to 

the extent there were any, derive from a common and 

shared understanding. 

Common values of tikanga Māori 

5.34 In addition to iho matua, described by Mr Kruger as the 

philosophical foundation for tikanga,34 there are certain 

values that inform tikanga Māori. These values are generally 

tangible principles that can be strived for, and actions can 

be measured against them.35  The following values are 

universally significant, as distilled from the plaintiff’s 

evidence:36 

(a) Whanaungatanga: in its simplest form, 

whanaungatanga is the value of relationships. 

Through whakapapa, the value of whanaungatanga 

demonstrates that the collective supports the 

individual, but that the individual is absolutely obliged 

to support the collective. In doing so, balance 

                                            
31  Mr Mikaere for example, gave evidence about the “fundamentals of tikanga”, and 

conceded that core principles of tikanga are not controversial, see Mikaere NOE 
2340/7-25.  See also W Ngamane NOE 2373/4-3 to 2374/1-4. 

32  1 Maxwell at [96]-[97] [203.01556] at [203.01571]-[203.01572]. 
33  1 Maxwell at [97] [203.01556] at [203.01571]-[203.01572]. 
34  1 Kruger at [44] [201.00310] at [201.00322]. 
35  1 Kruger at [57] [201.00310] at [201.00324]. 
36  1 Kruger at [58.1]-[58.6] [201.00310] at [201.00325]-[201.00326]. 
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between individual and kin may be achieved. 

Whanaungatanga can be present in a relationship 

between those who are not kin, and between an iwi 

and a non-Māori party. 

(b) Manaakitanga: this value encompasses care and 

generosity, for the purpose of nurturing a 

relationship, like hospitality. 

(c) Kaitiakitanga: the obligation to care for one’s own 

(related to the value of manaakitanga). 

(d) Mana: the value of mana allows us to assess the 

position of an individual within a group, either a kin 

group or within groups that are coming together to 

meet for a specific purpose.  Mana must have a 

source, and an individual’s standing within the 

collective is measured against that person’s enduring 

respect and support for their identity with atua – 

spiritual world, tangata – physical world and whenua 

– metaphysical world. 

(e) Tapu and noa: Tapu is the miracle and sanctity of life 

and refers to life’s mysteries and everything that is 

not yet understood or known.  In particular tapu is 

seen as a value that would provide a connection to 

understanding the universe and is not a human 

creation but a natural phenomenon like gravity.  Noa 

then is described as the ordinary world, where there 

is a state of ease, limited restrictions and freedom. 

They are opposite concepts that balance each other.  

Every aspect of the physical and spiritual world holds 

elements of tapu and noa and people can transition 

between them.  

(f) Utu: Utu is a virtue that considers how one should 

respond, solve or acknowledge. At the heart of utu is 

the idea that balance must be achieved by 

reciprocity, whether by compensation or by revenge.  
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Utu is usually proportionate to the action that has 

caused a particular state to be unbalanced, and is 

always directed at repairing and enhancing 

whanaungatanga. 

(g) Ea: Ea is a condition and a state of requital linked 

with justice and signals the conclusion of a particular 

set of events.  Once justice has been achieved, order 

and balance is restored and tika prevails. 

5.35 There has been notable emphasis in the case for the 

opposing iwi on whanaungatanga, as a principle which (it 

was alleged) tells against boundaries and exclusivity.  

Again, that proposition did not withstand scrutiny.  While all 

experts agreed that whanaungatanga and whakapapa are 

important tikanga values, they did not translate to a 

societal norm where everything, including land, is shared. 

Tikanga Māori and whenua 

5.36 The plaintiff’s case is of course founded on the tikanga 

Māori concepts of ahi kā or ahi kā roa, mana whenua, take 

whenua, and tuku whenua.37   

5.37 It was common ground that to have customary authority 

over and responsibility to land, a group must have a 

relevant “take”.  Those take were also a matter of common 

ground, and included take tūpuna, take ahi kā and take 

raupatu.38 

5.38 Whenua plainly has huge significance to Māori.  The word 

itself means ‘placenta’, which is traditionally buried close by 

to where a child is born to solidify the connection a Māori 

person has to the place that person will, for the most part, 

live and work in (by contributing to their whānau, hapū and 

iwi) and the earth the body will return to at death.39  Both 

                                            
37  4ASOC at [24.8(a)-(e)] [101.00171] at [101.00177]. 
38  See the statement of matters agreed and not agreed by the contradicting parties, 

issue 1 [342.28024] at [342.28026]. 
39  1 Tawhiao at [46] [201.00585] at [201.00597]. 
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land and the placenta are revered for their life giving and 

sustaining qualities, and both require constant attention and 

respect in order for those characteristics to perpetuate.40 

5.39 The relationship between people and land is a reflection of 

Papatūānuku, the ‘Earth Mother’, whose children are the 

ancestors of all Māori people.  Successfully maintaining that 

connection entitles a Māori individual to consider him or 

herself as part of the tangata whenua, or ‘people of the 

land’.41 

5.40 Iho matua, or the philosophy underpinning tikanga, requires 

groups to maintain their core connections with their deities 

(mana atua), their ancestors (mana tupuna / mana 

tangata) and their whenua (mana whenua). 42 

Ahi kā and ahi kā roa43 

5.41 A fundamental take conferring rights and responsibilities 

over whenua is ahi kā or ahi kā roa.  This take is the 

concept of keeping the home fires lit, more broadly 

understood as intergenerational and continuous occupation, 

use and permanent control of land.44 

5.42 Ahi, meaning fire, refers generally to physical presence on 

the land and is taken as evidence that a group is 

discharging their obligations towards the land.  Ahi also 

indicates the quality of a connection with land, and is an 

indication of being physically present on the land.  Ahi is 

therefore the means by which a group maintains their 

connection with the land and discharges their obligations 

towards it.45   

                                            
40  1 Kruger at [93] [201.00310] at [201.00334]. 
41  1 Kruger at [94] [201.00310] at [201.00334]. 
42  1 Meredith at [53] [201.00375] at [201.00393].  
43  See generally Appendix L.2. 
44  4ASOC at [24.8] [101.00171] at [101.00177]. 
45  1 Kruger at [105] [201.00310] at [201.00336]. 
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5.43 Mr Kapea for the plaintiff in his written brief of evidence 

speaks of the significance of fire in the Māori social 

paradigm by tracing its origins to the atua Māhuika.  She 

was the deity of fire who was duped by Māui (her grandson, 

and famous demi-god of te ao Māori), leading to her 

sources of fire remaining only within a certain few trees of 

the forest.46  Mr Kapea also states ahi kā is how one knows 

people are living in an area, and when the land is alight it is 

a sign of life.47 

5.44 There are different types of ahi specifically in respect of 

whenua, these include:48 

(a) Ahi kā or ahi kā roa: a permanent presence, or 

undisturbed settlement in the traditional manner 

(upon which the plaintiff relies);  

(b) Ahi tahutahu: occasional or periodic presence 

(referred to by some witnesses as ahi teretere);  

(c) Ahi mātaotao: a rare presence, like camping. 

5.45 In his evidence, Mr Kruger confirmed that cold fires could be 

relit with effort, but a completely extinguished fire is known 

as ahi weto. 49 

5.46 Mr Kruger also confirmed that these different ahi provide 

different levels of accompanying interests, and that ahi kā 

roa is the highest of the order.50   

5.47 The interrelationship of ahi kā and mana whenua was 

discussed by Mead, commenting that mana whenua is 

                                            
46  2 Kapea at [54] [201.00180] at [201.00189].  
47  2 Kapea [55] [201.00180] at [201.00189].  
48  1 Kruger at [105] [201.00310] at [201.00336].  
49  Kruger NOE 1878/26-54 to 1879/1-7.  
50  Kruger NOE 1916/16-31.   
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based on occupation by a group of people over an area of 

land they settle on for several generations.51 

The length of occupation 

5.48 The reference to “several generations” may be a matter of 

some debate, although of little consequence to the plaintiff’s 

claim, where it is submitted the length of occupation is 

clearly satisfied.  But on that point, Mr Kruger stated in his 

Tuhoe area that if two generations are absent, then that 

territory is redistributed to those that are in occupation.52  

Mr Meredith also recognised a “three generation rule” but 

criticised this as being too prescriptive, suggesting instead 

the establishment of pā (villages), kāinga (homes) and 

cultivations would be a better evidential basis of continual 

presence and ahi kā (which could be several generations).53  

Recognition 

5.49 A point made by Mead, on which some reliance is placed by 

the opposing iwi, is that ahi kā would usually be recognised 

by neighbouring groups.54  The modern Treaty settlement 

situation has undoubtedly affected the relevance of that 

observation, given the competing goal of securing valuable 

redress.  In any event, Mr Meredith clarified that it is 

presence that is key, rather than recognition. 55 

Interrelationship with raupatu 

5.50 Dealt with separately below, there has been an issue in the 

evidence as to what is required to establish a raupatu.  The 

concept to which the plaintiff adheres is that a raupatu 

involves the military defeat of a group followed by the 

                                            
51  Mead Tikanga Māori [336.24004] at [346.24008] point 2. 
52  Kruger NOE 1892/1-5.  
53  Meredith NOE 1157/11-17.  See also Durie [338.25650] at [338.25737], 

second full bullet point. 
54  [336.24004] at [346.24008] point 4. 
55  Meredith NOE 1156/8-21.  
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permanent occupation of that group’s land, which in turn 

leads to ahi kā.56 

5.51 Mr Tawhiao concurred in cross-examination that 

authoritative status in respect of land derives from a take to 

the whenua, yet must be maintained by the exercise of ahi 

kā roa, and no such status would occur without ahi kā roa 

(which often happened where raids of utu took place, as 

opposed to raids of occupation).57  

5.52 Mr Kruger also reaffirmed in cross-examination that a “take 

is empty without ahi kā roa”, providing the example that if 

“you could refer to 20 battles where you won all 20, 

defeated me, but then after each battle you returned to 

Rūātoki and never, ever stayed here, the victories of your 

battles does not equate then to mana whenua”.58 

5.53 For the purposes of this claim, the distinction between the 

conquest by Tuperiri in the 1700s, and the revenge attacks 

of Rautao in the 1600s and Ngāpuhi in the 1800s, is 

important.  Those revenge attacks did not confer ahi kā 

because they were not followed by occupation.   

5.54 Finally on the issue of ahi kā, a distraction on the evidence 

was the impact of a tuku of land on the donor’s claim of ahi 

kā.  The plaintiff’s position is that a tuku provides 

occupation and use rights, and is an exercise or expression 

of mana whenua.59  It would be inconsistent that an 

expression of mana could lead to an extinguishment of 

mana. 

Mana whenua 

5.55 Mana whenua is the ability to influence and exercise control 

over land through an authoritative status.  That status or 

                                            
56  Mead Tikanga Māori [336.24004] at [346.24008] point 1. 
57  Tawhiao NOE 1244/17-34 to 1245/1-17. 
58  Kruger NOE 1833/8-16.  
59  Meredith NOE 1174/25-27. 
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mana is received from the land by virtue of a continuous 

exercise of ahi kā. 60   

5.56 Mana whenua is thus the responsibility for exercising 

cultural authority over an area and its resources, and the 

term is synonymous with power, authority, jurisdiction, 

influence or governance over land or territory.61   

5.57 Mana whenua is best expressed as the responsibility for 

exercising exclusive cultural authority in a specific rohe or 

location.  It is both the exercise of power over the land, and 

a corresponding responsibility for the land.  The use of the 

term mana also means that mana whenua is central to iwi 

identity.  Iwi exist as unique entities not just because of 

their specific whakapapa but also because of their very 

specific relationship with a place or whenua.  Iwi identity is 

intimately bound to place.  It is that relationship with a 

place or whenua that defines mana whenua.  And because 

mana whenua is central to iwi identity it is fiercely 

defended.62 

5.58 Mr Tawhiao gave the example that marae are a very 

powerful and cogent indicators of ahi kā and therefore mana 

whenua, and that marae speak to cultural authority, as it 

would not be possible to establish a marae without such 

authority, either by the mana whenua asserting that 

authority or by having that authority granted by mana 

whenua.63   

                                            
60  1 Kruger at [117] [201.00310] at [201.00339]; 1 Tawhiao at [30] 

[201.00585] at [201.00593]. 
61  1 Meredith at [87] [201.00375] at [201.00403]; 1 Tawhiao at [27] 

[201.00585] at [201.00593]. 
62  1 Tawhiao at [27]-[28] [201.00585] at [201.00593]. 
63  Tawhiao NOE at 1268/1-34; 1269/1-8.  
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5.59 The importance of having a place, and an identity, is 

fundamental to iwi.  Without it, as Mr Kruger put it, there 

would be no iwi.64 

5.60 A powerfully simple example is that of the powhiri.  In such 

a ceremony it is clear who is the tangata whenua, and who 

is the manuhiri – who is conducting the welcome, and who 

is the guest.  Inherent in that scenario is the tangata 

whenua hold authority to conduct the ceremony.  If all 

rights were shared, no ceremony would be required. 

5.61 The formulation put in opposition to the orthodox position 

outlined above, is that mana whenua is shared, particularly 

in Tāmaki Makaurau (not generally defined more specifically 

than that).  Of particular note, was the opposing iwi tikanga 

expert summary which concluded that exclusivity may exist 

as a matter of tikanga, but not in the Auckland CBD.65  The 

self-interest of such a statement is readily apparent. 

5.62 The true position at tikanga, as acknowledged by the 

plaintiff’s experts and Dr Maxwell, is that mana whenua is 

generally only shared in fringe, border or contested areas.66 

Whether mana whenua can be shared67  

5.63 The area in which an iwi or hapū exercises authority or 

influence is traditionally known as their rohe.  The group’s 

authority is concentrated in the middle of their rohe, in their 

heartland.68  In that area, the iwi is the sole authority.69  It 

                                            
64  2 Kruger [17]. 
65  [342.28024] at [342.28031], issue 5. 
66  The plaintiff’s evidence was that the redress it received in its Treaty settlement 

on the North Shore was in such a contested area where mana whenua was not 
settled.  It is only subsequent to the 2017 Kawenata between Ngāti Paoa and the 
plaintiff that it has been agreed that Ngāti Paoa has primary mana whenua in 
that area.  The criticisms of the plaintiff for accepting redress in a contested area 
are unsound.  The plaintiff’s evidence confirms it hoped and expected that the 
other iwi with (at the time) shared interests in that area would receive redress on 
the north shore also.  See 2 Blair [5]-[6]; Blair NOE 599/27-34. 

67  See generally Appendix L.1. 
68  Kruger at [108]. 
69  Kruger reply at [18]; Tawhiao at [31]–[32]. 
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determines the kawa and tikanga that are exercised in its 

heartland, for example on the marae.70  Mana whenua is not 

shared within a group’s heartland.  This aspect of tikanga is 

crucial to iwi and hapū identity.  If there is no heartland 

over which a group exercises exclusive mana whenua, 

again, there is no iwi.71 

5.64 The authority of an iwi grows weaker towards the true 

edges of its rohe, where it is more difficult to physically be 

present on the land and to care for and protect it.  In these 

areas, an iwi may not be the sole authority.  These areas 

are rohe rōhai, in which iwi may share mana whenua with 

neighbouring iwi.72   

5.65 Mr Kruger stated in cross-examination that he does not 

believe that mana whenua can be shared in the heartland of 

an iwi, and that usually shared mana whenua extends out in 

the extremities of the area that is being discussed or 

debated.73   

5.66 Mr Meredith also refers to mana huihui in his written 

evidence, which describes instances where hapū and iwi 

came together and, by agreement, shared the mana over 

land and resources particularly around those lands lying 

contiguous to tribal boundaries where interests were more 

fluid than patrolled and delineated.74  Mr Meredith also 

suggested in cross-examination that such shared 

arrangements would be less likely within core rohe or 

heartland areas.75 

                                            
70  Tawhiao at [29]. 
71  Kruger reply at [17]; Tawhiao at [28]. 
72  Kruger reply at [18]. 
73  Kruger NOE at 1838/32-34 to 1839/1-10.  
74  1 Meredith at [106].  
75  Meredith NOE at 1201/21-34 to 1202/1-4.  
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5.67 The plaintiff accepts mana whenua can be shared 

exceptionally, but it is clear that the primary position is that 

mana whenua is generally held exclusively.   

5.68 The concept of a heartland, core rohe, or an area of 

exclusive mana whenua, was clearly not foreign to the 

opposing iwi: 

(a) Ngāti Whanaunga claimed on their website to have 

areas of shared and exclusive mana whenua;76 

(b) the Marutūāhu confederation sought exclusive mana 

whenua rights in the Katikati block;77 

(c) the Marutūāhu confederation sought and received 

exclusive redress in the Mahurangi block where they 

acknowledged the interests of other iwi;78 

(d) Ngāti Paoa objected to the proposed Marutūāhu 

collective redress on the basis that it did not 

recognise Ngāti Paoa’s predominant interests in 

Tāmaki of the Marutūāhu tribes;79 

(e) Ngāi Tai ki Tāmaki went all the way to the Supreme 

Court to assert their rangatiratanga over Rangitoto 

and Motutapu, claimed that other iwi in the Tāmaki 

collective deferred to them in those places, and that 

Ngāti Paoa’s recognition of their primary customary 

interests “could have gone further”;80 

(f) Te Ākitai Waiohua, before embroilment in the Treaty 

settlement process expanded their horizons, claimed 

                                            
76  [349.32749]; Compain NOE 2058/18-28. 
77  Mikaere NOE 2337/29-33, 2338/1-3 
78  Ngamane NOE 2376/30-34, 2378/5-10. 
79  Ministerial briefing paper [349.32773]. 
80  Brown NOE 2914/10-19, 32 – 2915/6, 16 – 2916/24. 
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to have a heartland centred on their tribal marae and 

its environs;81 and 

(g) although not a party before the Court, the objection 

of Te Kawerau a Maki to Te Ākitai Waiohua Treaty 

redress, on the basis it was in their “heart lands”, 

provided further confirmation.82 

Shared mana whenua as distinct from shared interests83  

5.69 The word “exclusive” though, while correct, has been 

misinterpreted as leading to a claim which ignores the 

interests of others.  That is not correct. 

5.70 While mana whenua is not generally shared, this does not 

mean that mana whenua is “exclusive” in the sense that 

other iwi are not able to claim connections with or interests 

in that land.84  Other types of interest and connection, such 

as a use right or a site of historical significance can co-exist 

with mana whenua.  However, this does not mean those 

rights are equal to mana whenua at tikanga.85   

5.71 For example, a resource sharing arrangement does not 

indicate that all parties entitled to share in those resources 

have mana whenua in that place.  It merely acknowledges a 

whakapapa connection.86  If one group permits another to 

share in the resources of its rohe, that affirms the host’s 

mana whenua and their control over resources. 

5.72 Mr Kapea, when asked under cross-examination of a 

number of ancestral and historical associations and 

connections, accepted that such connections exist, yet 

                                            
81  [350.33737] at [350.33739]. 
82  [350.33754] at [350.33755], referred to in the affidavit of Mr Taua dated 

14 April 2021. 
83  See generally Appendix L.1. 
84  Tawhiao at [47]. 
85  Tawhiao at [51]. 
86  Kruger reply at [19]. 
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emphasised that “a connection is a connection [and that] 

does not determine mana”.87 

5.73 Furthermore, when asked by His Honour of the effect of 

historical associations with an area, Mr Kruger stated the 

following:88 

I have not come across an iwi having a problem with 
another iwi reciting narratives of once having interest 
in that area that they are no longer located in.  In 
Te Urewera there are many placenames that have 
been given by ancestors of another iwi, which kind of 
records instances of those people either traversing 
through Te Urewera or having some association. But 
the principle, the overriding principle here is ahi kā roa 
and my example was that a previous, a prior occupant 
of an area that have lost their place there for whatever 
reason and is absent, can sustain a spiritual connection 
and memory of that but that does not translate into 
mana. That there is an empty chair. 

5.74 Simply because there is a hierarchy of interests, does not 

mean that “lesser” interests are ignored.  It is the 

responsibility of mana whenua to acknowledge and look 

after such interests. 

5.75 As Mr Tawhiao explained under cross-examination, iwi owe 

each other tikanga obligations to be fair and reasonable 

where another group claiming connections in their 

heartland.89  That might involve, for example, discussions 

around how to best protect an urupā that is in the heartland 

of another iwi.90  It could also be an acknowledgment that 

the history of another iwi in that area will not be 

forgotten.91 

5.76 The plaintiff also suggests that, in appropriate cases, it 

might also involve the group with mana whenua agreeing 

                                            
87  Kapea NOE at 53/7-28.  
88  Kruger NOE at 1920/10-26. 
89  Tawhiao NOE 1274/25–33. 
90  Tawhiao NOE 1303/27–33 to 1304/1–31. 
91  Tawhiao NOE 1276/25–1277/8. 
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that land within their heartland could be provided to 

another iwi.  This would be akin to a tuku whenua, and 

would need to be recorded in any deed of settlement. 

Exclusivity exists in tikanga 

5.77 In respect of exclusivity in tikanga, Mr Meredith also 

confirmed that exclusivity can be expressed in tikanga,92 

referring to historical evidence in newspapers criticising 

Māori as “tangata manene” who were staying in Auckland 

too long, showing obvious limits to inclusiveness.93  

Mr Meredith also criticised past findings by the Waitangi 

Tribunal that mana whenua was a creature of the Native 

Land Court, holding that if one actually looks at other ways 

of expressing mana whenua, whakatauki, and pepeha, then 

the notion of having exclusive political jurisdictional 

authority over land sits comfortably within tikanga.94 

5.78 Mr Tawhiao under cross-examination made similar 

statements on findings by the Tribunal, saying he disagrees 

with some of the conclusions it has drawn, namely, the idea 

that assertions of exclusive interest at least are not 

consistent with Māori custom.95  

Corroborating views 

5.79 Under cross-examination both Mr Andrews and Mr Tūpuhi 

for Ngāti Paoa stated that mana whenua can be shared, but 

this would only occur either “on the fringes”, or through 

marriage and acknowledgement or honouring of any 

previous tuku whenua rituals that may have taken place.96  

They also claimed that Ngāti Paoa has a heartland which 

includes Whakatīwai, East Tāmaki, and Waiheke, as do 

other iwi in Hauraki, and despite shared whakapapa 

                                            
92  2 Meredith [8]. 
93  Meredith NOE at 1188/4-18.  
94  Meredith NOE at 1199/6-14.  
95  Tawhiao NOE at 1295/19-30.  
96  Andrews/Tupuhi NOE at 1327/6-20.  
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connections they would not visit others’ marae and try to 

exercise any ahi kā or mana whenua status.97  

5.80 Mr Solomon also confirmed under cross-examination that 

through the Kawenata Tapu, Ngāti Paoa and Ngāti Whātua 

Ōrākei have confirmed that Ngāti Pāoa is the lead iwi having 

mana whenua status in the East and on the North Shore, 

and that Ngāti Whātua Ōrākei is the lead iwi having mana 

whenua status in central Tāmaki (and no other iwi party to 

this litigation).98  This supports the notion of exclusive mana 

whenua status.  

5.81 Mr Wilson for Marutūāhu also conceded under cross-

examination that there may be different levels of interest in 

whenua held by different iwi claiming connection to an 

identifiable whenua, and that would be for each iwi to 

convey.99 

Take whenua 

5.82 Take: meaning “the basis of”, are ways of establishing a 

connection with the land that are recognised at tikanga.  

Take give rise to responsibilities towards the land, which if 

discharged, will in turn give rise to mana whenua.  

5.83 Relevant take include:100 

(a) take tūpuna: responsibilities deriving from continuous 

occupation and use of the land by a group’s 

ancestors;   

(b) take kitea or take taunaha: responsibilities deriving 

from discovery (take kitea) or naming (take taunaha) 

of the land;  

                                            
97  Andrews/Tupuhi NOE at 1329/11-22; and 1130/4-17.  
98  Solomon NOE at 1360/19-32 to 1361/1-23. 
99  1 M Wilson NOE at 2098/9-18. 
100  1 Kruger at [98] [201.00310] at [201.00335]; 1 Meredith at [58]–[71] 

[201.00375] at [201.00406]; 1 Tawhiao at [36] [201.00585] at 
[201.00595]. 
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(c) take raupatu: responsibilities on the basis of 

conquest or war; 

(d) take tuku iho: responsibilities on the basis of gift, 

including through marriage; and 

(e) take hoko: responsibilities arising from an exchange.   

5.84 Take are not mutually exclusive and one group may claim 

mana whenua deriving from a number of different take.   

Take hoko 

5.85 This take relates to the acquisition of land in exchange for 

consideration, including an expectation of ongoing residual 

rights in the land between the parties to the relationship.101  

The concept of hoko was discussed by Mr Kruger in 

evidence, and he confirmed that a hoko was distinct from a 

sale, and under a hoko the mana continues to reside with 

the tangata whenua.102 

Take tuku (or take tuku iho) 

5.86 This take involves traditional principles applying to the 

gifting of land, including an expectation of return of gifted 

land instead of alienation, and of an ongoing relationship 

and reciprocal obligations.103 

Take raupatu 

5.87 For the purposes of this claim, raupatu is one of the most 

important take leading to the claim by Ngāti Whātua Ōrākei 

of ahi kā roa over the 2006 RFR Land. 

5.88 Take raupatu is the gaining of responsibilities to the whenua 

through conquest or war, which may extinguish another 

group’s connection and responsibilities to the land.  The 

                                            
101  4ASOC at [24.8] [101.00171] at [101.00177];  1 Kruger at [131]-[132] 

[201.00310] at [201.00342]. 
102  Kruger NOE 1917/13-19. 
103  4ASOC at [24.8] [101.00171] at [101.00177]; 1 Kruger at [121]-[130] 

[201.00310] at [201.00340]– [201.00341], noting the vivid example given 
by Mr Kruger of the daughter of Sir Apirana Ngata. 
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conquest does not in and of itself achieve a take tūpuna 

connection with the land for the conqueror (but that would 

ordinarily be established through marriages between the 

group that was defeated, and the group successful in 

battle).104  Such was one of the very rare circumstances in 

which a tikanga connection with land could be completely 

severed.105 

5.89 Mr Kapea confirmed in cross-examination the relationship 

between raupatu and ahi kā.  Following a victory there is 

either a permanent stay or a return to the originating area, 

and if the former there is then a “tīnei ahi”, the 

extinguishing of the old fires of that place, and “tahu ahi”, 

where one sparks new fires and maintains them, which 

transitions into ahi kā, and then the continuation of that 

transfers into ahi kā roa.106  The iwi’s mana in the whenua 

then comes from those fires as they go hand-in-hand.107 

5.90 In his Tikanga Māori text Mead confirms that raupatu 

involves: 

(a) military action; 

(b) that displaces the people and their leaders who 

occupied the estate; 

(c) extinguishes their rights of occupation; and 

(d) establishes a new group of occupiers.108 

5.91 Notably Mead makes no distinction between inter and intra-

group military action.  Ms Kawharu referred to the effect of 

raupatu as a change in political pre-eminence or political 

                                            
104  1 Kruger at [100] [201.00310] at [201.00335]. 
105  1 Meredith at [57] [201.00375] at [201.00394]. 
106  Kapea NOE at 111/12-23. 
107  Kapea NOE at 111/29-30. 
108  Mead Tikanga Māori [336.24004] at [336.24008], point 1. 
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force, which nicely captures the essence of Mead’s 

factors.109 

5.92 Dr Maxwell does not consider raupatu at length in his 

evidence, but notes that land was “won and lost through 

war” which is consistent with the views of the plaintiff’s 

experts, and Mead.110 

5.93 In establishing the “new group of occupiers” it is clear that 

raupatu was generally a political rather than literal 

extermination of the previous group.  Intermarriage 

following conquest was common, and was a way of securing 

peace, and often forging a new identity.111  The concept of 

forging a new identity is of course consistent with Sir Hugh 

Kawharu’s writings about the conquest of Tāmaki by 

Te Taoū, and the new identity which subsequently 

emerged.112 

5.94 Intermarriage though was not a source of mana whenua 

rights for the “conquered”.113 

Tuku whenua 

5.95 Tuku whenua involves the gifting of land with the inherent 

requirement of respect for the mana of the gifting party by 

the recipient, such that the land in question is never truly or 

completely alienated, and the expectation of an ongoing 

relationship and reciprocal obligations.114 

5.96 Tuku whenua is a notion of land allocation that permits use 

and occupation rights to a recipient group while maintaining 

the mana whenua of the donor tribe.115  Unlike Western 

                                            
109  Kawharu NOE 292/5-12, 15-21, 30 – 293/2. 
110  1 Maxwell at [137]. 
111  See Ballara [341.27603] at [341.27612] in the first paragraph, and Durie 

[338.25650] at [338.25720] in the middle and third to last bullet points. 
112  Kawharu [304.01963] at [304.02007] in the main paragraph on that page. 
113  2 Kruger [31]-[32]. 
114  4ASOC at [24.8]. 
115  Meredith at [108]; Kruger at [126]. 
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notions of gifting and sale, the donor group’s connection 

with and authority over the land continues.   

5.97 Tuku whenua should not be confused with tāpae toto, a 

notion more similar to Western concepts of gifting and sale, 

and which applied only in extraordinary circumstances.116 

5.98 Dr Williams under cross-examination confirmed that a tuku 

in and of itself does not equal a transfer in mana, and that 

the tuku is an exercise of mana whenua, which is supported 

by the assumption that a dispute would arise if the receiving 

iwi had ever decided that they were going to do something 

contrary to the interests of the mana whenua group.117  

Dr Williams also commented that the tuku by Te Kawau in 

favour of Te Wherowhero were a form of debt clearance as 

owed to Te Wherowhero, but also confirmed that they were 

a transfer of resource use in the land, rather than the mana 

of the land.118 

5.99 Mr Meredith also was consistent that the making of a tuku 

was an expression of mana over land.119  Mr Meredith 

denied that tuku is a form of sharing mana, commenting 

that there exists still an overarching mana and the exercise 

of domain.  That was so because the whenua could be taken 

back at any time and the receiving party could not then 

transfer the whenua to someone else.  Mr Meredith drew 

the analogy with a leasehold to the extent that there is a 

maintenance of authority.120  Furthermore, that if land was 

to be onsold, the local mana whenua over that area would 

need to decide whether that was appropriate or not.121 

                                            
116  Meredith at [112]. 
117  Williams NOE 716/17-27.  
118  Williams NOE 718/8-34 to 719/1-2. 
119  Meredith NOE 1174/15-27. 
120  Meredith NOE 1203/28-34 to 1204/1-13. 
121  Meredith NOE 1209/5-17. 
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5.100 The evidence was consistent that the disregard of a tuku 

would be a cause of great offence and could lead to 

warfare.122 

Whakapapa and whanaungatanga123 

5.101 Durie described whanaungatanga as a “conceptual 

regulator” of tikanga,124 which was also a term used by 

David Williams in his evidence.125 

5.102 Ms Kawharu in her evidence made very clear that no one, 

and least of all the plaintiff, is denying the ancestry or 

descent shared by the parties to this case, but she denied 

that whakapapa in itself gives political force.126  Ms Kawharu 

also emphasised that even where intermarriage occurs (and 

where whakapapa is linked), there is still a recognised shift 

in political power and a resulting dominating influence.127 

5.103 Mr Meredith acknowledged whakapapa and 

whanaungatanga relationships were important in that they 

provided definition and structure to significant relationships 

and alliances.128  However, he also made clear that: “just 

because we have whakapapa interests there, doesn’t 

necessarily mean the customary right, you can claim the 

customary rights or the mana”.129   

5.104 Mr Kruger in response to questions on whakapapa 

acknowledged its importance in te ao Māori including that it 

is a powerful agent to restore balance after battles.  But 

Mr Kruger also made clear that reciting whakapapa, though 

                                            
122  Mikaere NOE 2340/29 – 2341/16. 
123  See also Appencices L.4. and L.13. 
124  [338.25650] at [338.25657] final bullet point.  Note Durie also acknowledges 

the dual tensions of upholding hapu unity and maintaining wider 
whanaungatanga at [338.25673]. 

125  Williams NOE 703/12–15. 
126  Kawharu NOE at 292/15-34 to 293/1-2. 
127  Kawharu NOE at 295/2-14.  
128  Meredith NOE at 1151/26-34 to 1152/1-10.  
129  Meredith NOE at 1154/27-33.  
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important to establish connections and human relationships, 

does not in itself give mana in relation to land, as there 

must be presence or ahi kā roa, accompanied with the 

discharging of responsibilities.130 

5.105 In respect of his own waka and its vast associated 

territories, Mr Tawhiao made clear in cross-examination that 

having a whanaungatanga connection through Mātātua 

Waka in itself is not enough to claim mana whenua across 

its relevant rohe.131 

5.106 Mead commented that whanaungatanga could be a reason 

to allow “former citizens” to remain at the estate of the new 

occupiers, but does not appear to regard those family 

connections as providing a source of rights to land.132 

The relevant tikanga 

5.107 As recognised in his Honour’s previous judgment, tikanga is 

law proven as a matter of fact.133  The parties have called 

extensive evidence relating to the relevant tikanga, which is 

canvassed in detail earlier in this section.   

5.108 Mana whenua is the principle of tikanga which the plaintiff 

submits has binding effect on the exercise of the Crown’s 

prerogative powers.  Mana whenua is properly characterised 

as a set of rights and responsibilities deriving from tikanga.  

The plaintiff submits that mana whenua is the “effective” 

principle of tikanga that should be recognised as part of the 

common law.   

5.109 The plaintiff says that the principle of mana whenua as 

proven on the evidence is as follows: 

Each iwi or hapū has mana whenua over its heartland, or 

ūkaipō.  Mana whenua is the responsibility for exercising 

                                            
130  Kruger NOE at 1833/31-34 to 1834/1-27. 
131  Tawhiao NOE at 1243/17-29. 
132  [336.24004] at [336.24008], point 5. 
133  Ngāti Whātua Ōrākei v Attorney-General No 1 [2020] NZHC 3120 at [36]. 



  52

 

100139230/8491895  

cultural authority, and includes the following(which is not 

intended to be an exhaustive list): 

(a) the authority to grant rights of use or access to its 

heartland and its resources;134 

(b) the authority to withhold such access, including 

through imposition of rāhui;135 

(c) the authority to recognise, and the responsibility to 

protect, the cultural connections of other iwi within 

the heartland;136 

(d) the responsibility of welcoming manuhiri and caring 

for them; 137 

(e) the responsibility of kaitiakitanga towards the 

whenua.138 

5.110 The plaintiff submits that at the very least, the concept of 

mana whenua, and its attendant rights and responsibilities, 

should be recognised in the common law. 

5.111 There is no serious controversy in this proceeding that each 

iwi or hapū has a heartland, an ūkaipō, where they exercise 

mana whenua.  There is also no serious controversy that 

mana whenua connotes authority over territory and 

resources; and that it includes the attendant rights and 

obligations listed in (a)–(e) above.   

5.112 There are factual disputes as to the extent to which areas 

where different iwi exercise mana whenua can or do 

overlap, particularly in Tāmaki.  The plaintiff submits that 

                                            
134  1 Kruger at [119] [201.00310] at [201.00339]; 2 Kruger at [19] 

[201.00364] at [201.00370]. 
135  2 Tahwiao at [15] [201.00607] at [201.00612]; 2 Meredith at [8.3] 

[201.00435] at [201.00439]. 
136  2 Tawhiao at [25] and [28] [201.00607] at [201.00614] and [201.00615]. 
137  1 Kruger at [119] [201.00310] at [201.00339]. 
138  1 Meredith at [87] [201.00375] at [201.00403]; 1 Tawhiao at [30] 

[201.00585] at [201.00593]. 
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these uncertainties are factual issues regarding the 

application of the tikanga, and should not prevent the Court 

from finding that mana whenua, as a principle of tikanga, is 

recognised and protected by the common law.  

5.113 Rather, the plaintiff submits that the Court can take notice 

of a number of other tikanga principles, such as take 

whenua and tāhuhu (universal principles underpinning 

tikanga), to help guide it in determining who has mana 

whenua in any given area.  These principles have been 

canvassed at length in the evidence and proven as a matter 

of fact, as discussed above. 
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6 NGĀTI WHĀTUA ŌRĀKEI:  AHI KĀ ROA / MANA WHENUA IN 

THE 2006 RFR AREA 

6.1 Ngāti Whātua Ōrākei have long held the mana whenua of 

“central Auckland” or the central Tamaki isthmus.  Their 

core rohe, or heartland, runs from an eastern border at 

Kohimarama to the Mangere inlet, along the Waitematā and 

Manukau harbour coastlines to Te Whau (Blockhouse Bay) 

and Te Kōtuituitanga (New Lynn).139  The 2006 RFR Area is 

a visual representation of their heartland.140 

6.2 Ngāti Whātua Ōrākei have exercised mana whenua of their 

rohe since the mid-18th century, following their raupatu of 

the previously dominant Waiohua, and their subsequent 

permanent occupation (ahi kā) of the 2006 RFR Area.  At no 

point have Ngāti Whātua Ōrākei lost this status.  Nor, save 

for specific tuku, have they shared the mana whenua of this 

area.  It is a role that Ngāti Whātua Ōrākei takes seriously 

and defends vigorously.   

6.3 This section summarises how Ngāti Whātua Ōrākei obtained 

and maintained the mana whenua of the 2006 RFR Area.  

What is clear is that the historical record has consistently 

recognised Ngāti Whātua Ōrākei as mana whenua of the 

2006 RFR Area.   While the plaintiff acknowledges that the 

Court in this case must conduct inquiries into both matters 

of history and tikanga (because one does not determine the 

other), it submits than an assessment of the written 

historical sources establishes the foundation from which 

conclusions can and should be drawn about the tribal 

landscape of the broader Tamaki Isthmus, customary 

interests, their relative strengths and their consequences as 

matters of tikanga. 

6.4 Since the 1820s, historians (both Māori and Pākehā) or 

historical material consistently record that Ngāti Whātua 

                                            
139  1 Blair at [13]-[17] [201.00001] at [201.00006]. 
140  2 Blair at [3] [201.00104] at [201.00106]. 
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Ōrākei was the iwi with predominant historical, customary 

and tikanga based interests in the 2006 RFR Land: 

(a) The Letters and Journals of Samuel Marsden 

(1820s);141 

(b) The minute books from the two Native Land Court 

hearings for the Ōrākei blocks (1860s);142 

(c) The Native Land Court decisions (1866 and 1869);143 

(d) Paora Tuhaere papers (1800s): 

(i) his handwritten account of the genealogy of 

the Ngāti Whātua Tribe;144 

(ii) “An Historical Narrative Concerning the 

Conquest of Kaipara and Tamaki by Ngāti 

Whātua” (1923) 32 JPS, but prepared several 

years before his death;145 

(e) John Logan Campbell in Poenamo (1881);146 

                                            
141  J.R. Elder (ed.), The Letters and Journals of Samuel Marsden, 1765-1838, 

Dunedin: Coulls, Somerville, Wilkie and A.H. Reed for Otago University Council, 
1932 [341.27267]. 

142  Minutes from the first Native Land Court Hearing dated 29 November 1866 
[301.00426]; Ōrākei Minute Book Volume 1 dated 7 October 1868 
[301.00465] transcribed version (OMB1) at [302.00704]; Ōrākei Minute Book 
Volume 2 dated 9 February 1869 [302.00938] transcribed version (OMB2) at 
[303.01303].  Transcribed versions of the Ōrākei Minute Books for the second 
hearing are relied on for closing submissions. A summary of relevant pinpoints 
from the Ōrākei Minute Books can be found at Appendix B. 

143  Daily Southern Cross, 10 December 1866 [301.00426] at [301.00463];  
Ōrākei Block Investigation of Title Native Land Court Auckland 1869 as reported 
in Important Judgments delivered in the Compensation Court and the Native 
Land Court 1866-1879 (Southern Reprints 1994) (the Ōrākei Decision) 
[303.01613].  An analysis of the Native Land Court’s decision, cross-referenced 
to the evidence in the minute books may be found at Appendix 2. 

144  Paul Tūhaere A Paper Giving an Account of the Genealogy of the Ancestors of 
Ngāti Whātua, handwritten version [340.27197]. A transcribed version is 
located at [349.22688].  

145  Paul Tūhaere “An Historical Narrative Concerning the Conquest of Kaipara and 
Tamaki by Ngāti Whātua” (1923) 32 JPS 229 [340.27210].  

146  John Logan Campbell Poenamo (Golden Press Pty Ltd, Auckland, 1973) 
[345.29872].  
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(f) Sir George Graham papers (1887);147   

(g) Percy Smith The People of the North (1896);148 

(h) Leslie G Kelly: Tainui: The Story of Hoturoa and His 

Descendants (1949);149 

(i) Hugh Kawharu: Ōrākei: A Ngāti Whātua Community 

(1975);150  

(j) Agnes Sullivan The Maori Economy of Tamaki, 1820-

1840 (1977);151 

(k) Waitangi Tribunal Ōrākei Report: Report of the 

Waitangi Tribunal on the Ōrākei Claim (1987);152 

(l) David Simmons Maori Auckland (1987);153 

(m) Maurice Alemann Early Land Transactions in the Ngāti 

Whātua Tribal Area (1992); 

(n) Russell Stone Historical Report of the Auckland 

Metropolitan Area (1992);154  

                                            
147  George Graham MS 120 George Graham papers (1887) [301.00041]. 
148  S Percy Smith The peopling of the North: notes on the ancient Māori history of 

the Northern Peninsula and history sketches of the Ngāti-Whātua tribe of 
Kaipara, New Zealand (Kiwi Publishers, Christchurch, 1998) (Smith The 
Peopling of the North) [342.27887]. 

149  Leslie G Kelly Tainui: The Story of Hoturoa and His Descendants (The Polynesian 
Society Inc, Wellington, 1949) [349.33627]. 

150  I H Kāwharu, Ōrākei: A Ngāti Whātua Community (New Zealand Council for 
Educational Research, Wellington, 1975) [341.27237]. 

151  Agnes Sullivan “Māori Gardening in Tamaki Before 1840” (PhD Thesis draft, 
1994) [303.01638]. 

152  Waitangi Tribunal Ōrākei Report: Report of the Waitangi Tribunal on the Ōrākei 
Claim (Wai 9, 1987) (Waitangi Tribunal Ōrākei Report) [311.07123]. 

153  David Simmons Maori Auckland (The Bush Press, Wellington, 1987) 
[342.27804]. 

154  RCJ Stone Historical Report of the Auckland Metropolitan Area (Report 
commissioned by Crown / Congress Joint Working Party, April 1992) 
[306.03556]. 
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(o) Alan Ward Supplementary Historical Report on central 

Auckland lands (1992);155 

(p) Daamen, Hamer and Rigby, Rangahaua Whanui 

District 1 (1996);156  

(q) Hugh Kawharu: Dimensions of Rangatiratanga 

(1996);157 

(r) Philippa Wyatt Ngāti Whātua o Kaipara ki te Tonga 

(c1999-2000);158 

(s) Bruce Stirling Ngāti Whātua o Ōrākei and the Crown, 

1840–1865 (2001);159 

(t) Russell Stone From Tamaki-Makau-Rau to Auckland 

(2001);160  

(u) Affidavits from Sir Hugh Kawharu in Ngā Uri o 

Te Taoū Tribe Inc v Attorney-General (High Court, 

Auckland M 1079-00), (2002 and 2003);161 

                                            
155  Alan Ward Supplementary Report on central Auckland Lands (Supplementary 

report commissioned by Crown / Congress Joint Working Party, 1992) 
[306.03469]. 

156  Rose Daamen, Paul Hamer and Barry Rigby Rangahaua Whanui District 1: 
Auckland (Report commissioned by the Waitangi Tribunal, July 1996) 
[312.08248]. 

157  I H Kawharu Dimensions of Rangatiratanga (Hodge Fellowship, 1995-1996) 
(Dimensions). 

158  Philippa Wyatt “Ngāti Whātua o Kaipara ki te Tonga and the Crown, 1840–1869” 
(Evidence filed in Wai 312 and Wai 671) [310.06503]. 

159  Bruce Stirling Ngāti Whātua o Ōrākei and the Crown: 1840–1865 (Report 
commissioned by Ngāti Whātua o Ōrākei Corporate, January 2002) 
[304.02164]. 

160  RCJ Stone From Tāmaki Makau-Rau to Auckland (Auckland University Press, 
Auckland, 2001) [341.27512]; Reply affidavit of Ian Hugh Kawharu for the third 
defendant dated 27 August 2003 at [20(c)] in the matter of Ngā Uri o Te Tāōū 
Tribe Inc v Attorney-General HC Auckland M.1079-00 and also Wai 388 claim at 
the Waitangi Tribunal  [349.32840]. 

161  Affidavit of Ian Hugh Kawharu for third defendant dated 9 December 2002 in the 
matter of Ngā Uri o Te Tāōū Tribe Inc v Attorney-General HC Auckland M.1079-
00 and also Wai 388 claim at the Waitangi Tribunal [307.04199], [307.4372]. 
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(v) Angela Ballara Taua Musket Wars, Land Wars or 

Tikanga? (2003);162 

(w) Brooking Assessment / Critique of the Ngāti Whātua 

Historical Account (mid-2000s).163 

6.5 The opposing iwi in this proceeding have at times 

characterised the plaintiff’s historical case as both a denial 

of history insofar as “Waikato-Tainui” were not represented 

in the Native Land Court in 1866 and 1868, and a complete 

and uncritical reliance on the Native Land Court decisions in 

relation to the Ōrākei Block.  The plaintiff’s case is anything 

but: it submits as a matter of orthodox but rigorous analysis 

the historical record details the history in a way that has 

been accepted by other iwi with lesser historical interests in 

the 2006 RFR Area, as well as being the basis for the Crown 

and Ngāti Whātua Ōrākei to enter the Treaty settlement of 

2012. 

6.6 As explained to the Court by Dr O’Malley, historical analysis 

requires “internal consistency, external corroboration …” of 

any historical source, as well as a consideration of the 

context in which those sources are produced164 even if that 

is difficult and the evidence is incomplete or 

contradictory.165  The plaintiff submits that the following 

sequence meets those criteria.   

6.7 The opposing view set out by the Crown and opposing iwi 

will be detailed further in this section of these submissions. 

                                            
162  Angela Ballara, Taua: ‘Musket Wars’, ‘Land Wars’ or Tikanga? Warfare in Māori 

Society in the Early Nineteenth Century, Auckland: Penguin Books, 2003 
(Ballara Taua) [341.27603]. 

163  Tom Brooking “Assessment/Critique of the Ngāti Whātua Historical Account” 
(Report commissioned by OTS, mid-2000s) [332.21006]. 

164  O’Malley NOE 1023/10-21, 1059/29-34 to 1060/1-22.  
165  O’Malley NOE 1038/10-15. 
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Ngāti Whātua Ōrākei conquer Tamaki 

Tamaki Makaurau in c1740 

6.8 The relevant historical narrative begins c1740 with the 

attack at an uhunga (ceremony to remove tapu over 

remains) of a Te Taoū rangatira, Tumupakihi.166  At this 

time Te Waiohua had mana whenua over the 2006 RFR Area 

and Te Taoū (one of the three hapu who became known as 

“Ngāti Whātua Ōrākei” was based in southern Kaipara.167  

Te Waiohua was led by a renowned rangatira, Kiwi Tamaki, 

who had undisputed mana over a substantial population and 

several settlements, including his principal and formidable 

pa at Maungakiekie.168   

6.9 Tension was growing between Waiohua and Te Taoū, as the 

latter iwi began pushing south into Waiohua’s rohe.169  This 

tension was magnified irreversibly when Kiwi Tāmaki and 

his warriors travelled to Kaipara to attend the uhunga.170  

When he arrived, he launched a surprise attack killing 

hundreds of Ngāti Whātua, including the sister of Ngāti 

Whātua rangatira Tuperiri and Tumupakihi’s son.171  Tuperiri 

                                            
166  OMB2 at 78-79 [303.01303] at [303.01381]; The Ōrākei Decision at 63 

[303.01613] at [303.01619]; Paul Tūhaere A Paper Giving an Account of the 
Genealogy of the Ancestors of Ngāti Whātua, handwritten version at 11 
[340.27197] at [340.27207]; Paul Tūhaere “An Historical Narrative 
Concerning the Conquest of Kaipara and Tamaki by Ngāti Whātua” (1923) 32 JPS 
229 at 231 [340.27210] at [340.27211]; 1 Kawharu at [70] [201.00190] at 
[201.00211]; 1 O’Malley at [44] [201.00454] at [201.00470]; Belgrave 
NOE 2200/16-23 

167  OMB2 at 207 [303.01303] at [303.01510]; The Ōrākei Decision at 53 
[303.01613]; Smith The Peopling of the North at 2 [342.27887] at 
[342.27890]; 1 O’Malley at [42]-[43] [201.00454] at [201.00469]. 

168  RCJ Stone From Tamaki-Makau-Rau to Auckland (Auckland University Press, 
Auckland, 2001) at 28 [341.27512] at [341.27519]; 2 Blair at [67] 
[201.00104] at [201.00127]; 1 O’Malley at [41] [201.00454] at 
[201.00468]. 

169  Ballara, Taua at 208 [341.27603] at [341.27618]; 1 O’Malley at [43] 
[201.00454] at [201.00469]. 

170  Ballara Taua at 208-209 [341.27603] at [341.27618]; 1 O’Malley at [44] 
[201.00454] at [201.00470]. 

171  OMB2 at 78-79 [303.01303] at [303.01381]; the Ōrākei Decision at 63 
[303.01613] at [303.01619]; Paul Tūhaere A Paper Giving an Account of the 
Genealogy of the Ancestors of Ngāti Whātua, handwritten version at 11 
[340.27197] at [340.27207]; Paul Tūhaere “An Historical Narrative 
Concerning the Conquest of Kaipara and Tamaki by Ngāti Whātua” (1923) 32 JPS 
229 at 231 [340.27210] at [340.27211]; 1 O’Malley at [44]-[45] 
[201.00454] at [201.00470]; 1 Kawharu at [70] [201.00190] at 
[201.00211]. 
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and Waha-akiaki, Tumupakihi’s other son, managed to 

escape, but following this attack, they vowed to obtain utu 

against Kiwi for his actions.172  A number of skirmishes 

followed between these iwi before the comprehensive 

raupatu that resulted in a total change to the political 

dominance over the 2006 RFR Area.173  

Defeat of Kiwi Tamaki174 

6.10 The first key event of the raupatu was the defeat of Kiwi 

Tamaki.  Waha-akiaki and Waitaheke led Te Taoū and Ngāti 

Whātua Ōrākei across the Manukau to Awhitu, where they 

sacked a Waiohua pa.  The strategy employed was to entice 

Kiwi Tamaki off Maungakiekie – and it worked.  Kiwi and 

other important Waiohua chiefs were lured to Paruroa (Big 

Muddy Creek) where they came across Tuperiri’s party.  

Kiwi and his chiefs were all killed in battle.  This signified 

the end of Waiohua as a dominant political force and 

henceforth, this day became known as ‘Te Rangi-hinganga-

tahi’ (the day when all fell together).175 

6.11 After the killing of Kiwi, Te Taoū returned to Kaipara to rest, 

but not before Tuperiri took the pa at Mangere by surprise 

in revenge for the killing of his sister.176  

                                            
172  RCJ Stone From Tamaki-Makau-Rau to Auckland (Auckland University Press, 

Auckland, 2001) at 40 [341.27512] at [341.27531]; Ballara Taua at 208-209 
[341.27603] at [341.27618]; Paul Tūhaere “An Historical Narrative 
Concerning the Conquest of Kaipara and Tamaki by Ngāti Whātua” (1923) 32 JPS 
229 at 231 [340.27210] at [340.27211]; 1 O’Malley at [45]-[47] 
[201.00454] at [201.00470]. 

173  RCJ Stone From Tamaki-Makau-Rau to Auckland (Auckland University Press, 
Auckland, 2001) at 40 [341.27512] at [341.27531]; Ballara Taua at 208-209 
[341.27603] at [341.27618]; 1 Kawharu at [71] [201.00190] at 
[201.00211]; 1 O’Malley at [47] [201.00454] at [201.00470]. 

174  See also Appendix L.5. 
175  OMB2 at 179-80 [303.01303] at [303.01482]-[303.01483]; the Ōrākei 

Decision at 63 [303.01613] at [303.01619]; RCJ Stone From Tamaki-Makau-
Rau to Auckland (Auckland University Press, Auckland, 2001) at 42 
[341.27512] at [341.27533]; Ballara Taua at 209-210 [341.27603] at 
[341.27618]-[341.27619]; Smith The Peopling of the North at 87 
[342.27887] at [342.27896]; 1 Kawharu at [72] [201.00190] at 
[201.00211]; 1 O’Malley at [48]-[50] [201.00454] at [201.00471]-
[201.00472]; Kawharu NOE 292/18-20; Blair NOE 639/9-11. 

176  OMB2 at 80 [303.01303] at [303.01383]; the Ōrākei Decision at 63 
[303.01613] at [303.01619]; Paul Tūhaere A Paper Giving an Account of the 
Genealogy of the Ancestors of Ngāti Whātua, handwritten version at 10 
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Conquest of Tamaki 

6.12 However, as already explained, simply exacting a military 

defeating on a party at battle does not amount to a 

raupatu.  Raupatu – as distinct from a skirmish or an 

isolated instance of “utu” – requires occupation of a defined 

territory and the transfer or political power following the 

battle.  If Te Taoū had remained at Kaipara following the 

defeat of Kiwi, Waiohua would have remained dominant in 

Tamaki even having lost their principal rangatira.  However 

this did not happen. 

6.13 After learning Waiohua intended to reoccupy homes at 

Kohimarama, Te Taoū returned to the 2006 RFR Area for a 

military effort.  Te Taoū first arrived at Te Okā (Point Erin). 

They then continued along the southern shores of the 

Waitematā to Kohimarama, where the pā there was 

captured.  After this, Te Taoū captured Tokapurewha, 

Whakatakaka, Ōrākei and Taurarua, then they turned inland 

via Pukapuka to Maungakiekie where Te Taoū captured the 

pā based there.  Te Taoū then followed Waiohua to Māngere 

and captured the pā in that district.177 

6.14 With Waiohua completely defeated, a section of Te Taoū 

under Tuperiri took control over the 2006 RFR Area and 

became the major political force in the area.  Tuperiri took 

over Maungakiekie pā, which was renamed Hikurangi.  

Tuperiri’s sons Tarahawaiiki and Whakaariki occupied 

Onewa, and his half-brother Te Waitaheke lived at Te Tō 

(Freeman’s Bay).  Other settlements were established at 

                                            
[340.27197] at [340.27206]; Smith The Peopling of the North at 89 
[342.27887] at [342.27897]; 1 Kawharu at [73] [201.00190] at 
[201.00212]; 1 O’Malley at [52] [201.00454] at [201.00473]. 

177  Paul Tūhaere “An Historical Narrative Concerning the Conquest of Kaipara and 
Tamaki by Ngāti Whātua” (1923) 32 JPS 229 at 232 [340.27210] at 
[340.27211]; Smith The Peopling of the North at 90 [342.27887] at 
[342.27898]; 1 Kawharu at [74] [201.00190] at [201.00212]; 1 O’Malley at 
[53] [201.00454] at [201.00473]; 2 Williams at [30]; [201.00678] at 
[201.00688]; Blair NOE 639/9-11, Williams NOE 694/18-33. 
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Onehunga, Ōrākei, the upper Waitematā, Māngere and 

Ihumātao.178  

Formation of Ngāoho / Te Uringutu 

6.15 Another integral part of the raupatu was establishing new 

links with those whom Te Taoū had conquered.  Te Taoū 

chiefs married Waiohua women which reinforced Te Taoū 

ties to the land.  This hapu became known as Ngāoho.  A 

third hapu, Te Uringutu formed under the leadership of 

Tuperiri’s son Tomoaure, who led those who had fled, then 

returned to, the 2006 RFR Area following the raupatu.179   

6.16 Ngāoho (or Ngā Oho) hapu of Ngāti Whātua Ōrākei is not 

the same entity as the ‘first’ Ngā Oho associated with 

Huakaiwaka and Waiohua.180  The two are related because 

of the intermingling of whakapapa of Te Taoū and early Ngā 

Oho people, but the Ngā Oho hapu that emerged following 

the raupatu of the 2006 RFR Area is a distinct entity that 

identifies Tuperiri as the eponymous ancestor.181 

6.17 A revisionist version of those events says that Waiohua 

were not ‘extirpated’, and that surviving Waiohua continued 

to exercise mana whenua.182  Ngāti Whātua Ōrākei accepts 

that some Waiohua people survived, stayed and 

                                            
178  Ōrākei Decision at 65-66 [303.01613] at [303.01620]-[303.01621]; Smith 

The Peopling of the North at 89-91 [342.27887] at [342.27897]-
[342.27898]; Affidavit of Ian Hugh Kawharu, 9 December 2002 at 5-6 
[307.04199] at [307.04204]-[307.04205]; 1 Kawharu at [76] [201.00190] 
at [201.00213]; 1 O’Malley at [53] [201.00454] at [201.00473]; Kawharu 
NOE at 292/30-33 – 293/1-2; Williams NOE 771/15-16 

179  Ōrākei Decision at 65 [303.01613] at [303.01620]; Ballara Taua at 211 
[341.27603] at [341.27619]; Dimensions at 39-40 [304.01963] at 
[304.02007]-[304.02008]; Affidavit of Ian Hugh Kawharu, 9 December 2002 
at 6 [307.04199] at [307.04205]; Waitangi Tribunal Ōrākei Report at 17 
[311.07123] at [311.07147]; 1 Kawharu at [77] [201.00190] at 
[201.00213]; 1 O’Malley at [54]-[56] [201.00454] at [201.00473]-
[201.00474]; 1 Williams at [35]-[37] [201.00618] at [201.00627]-
[201.00628]; Blair NOE 640/1-4. 

180  2 Kapea at [28] [201.00180] at [201.00184]; Meredith NOE 1155/18-34 - 
1156/1-7. 

181  Meredith NOE 1155/18-34 - 1156/1-7; Ngāti Whātua Ōrākei Deed of Settlement. 
Historical claims at [8.5] [323.15041] at [323.15094]. 

182  Mark Derby and Tanja Rother “Te Ākitai Waiohua Customary Interests in three 
Auckland sites” (August 2020) at [14-16] [305.03257] at [305.03270]-
[305.03272]. 
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intermarried with Ngāti Whātua Ōrākei.  However, those 

survivors who intermarried with Ngāti Whātua Ōrākei came 

under the political influence of Ngāti Whātua Ōrākei.  This is 

clear from the way they were amalgamated into Ngāti 

Whātua hapu under Te Uringutu.183  

6.18 The three hapu were not separate or autonomous territorial 

groups – they were three hapu of Ngāti Whātua that lived 

and worked together on the 2006 RFR Area.184  The 

Waitangi Tribunal described the development of a distinctive 

Ngāti Whātua Ōrākei identity (which was different from 

those Ngāti Whātua still living further north) in this way:185 

Through common blood and shared destiny the 
combined group of Te Taoū, Ngāoho, and Te Uringutu 
came to live as one, on what is now greater Auckland. 

6.19 Margaret Kawharu expanded on this further under cross-

examination.  Following the raupatu, Waiohua people did 

not disappear entirely, but those remaining did so 

essentially at the behest of the political pre-eminence of 

Ngāti Whātua Ōrākei.186  She explained that that political 

pre-eminence is “very much part of the fabric of Maori 

society” and “there’s pre-eminence everywhere I look”.187  

While Ms Kawharu was not completely comfortable with the 

term, she described the Ngāti Whātua Ōrākei way of life as 

fairly “patriarchal”,188 suggesting the chiefs of Te Taoū 

would have chosen to marry Waiohua women as an 

expression of mana. 

                                            
183  I H Kawharu, “Ko te Mana Whenua o Ngāti Whātua o Ōrākei” at 4 [305.03202] 

at [305.03205]; 1 Kawharu at [77] [201.00190] at [201.00223]. 
184  OMB2 at 10 [303.01303] at [303.01313]; The Ōrākei Decision at 65 

[303.01613] at [303.01620]; Dimensions at 39-40 [304.01963] at 
[304.02007]-[304.02008]; I H Kawharu, “Ko te Mana Whenua o Ngāti Whātua 
o Ōrākei” at 4 [305.03202] at [305.03205]; 1 Williams at [38] [201.00618] 
at [201.00628]; Williams NOE 734/18-31, 735/4-7 

185  Waitangi Tribunal Ōrākei Report at 17 [311.07123] at [311.07147]; 1 
O’Malley at [55] [201.00454] at [201.00474]. 

186  Kawharu NOE 292/7-8. 
187  Kawharu NOE 313/3; 313/12-13. 
188  Kawharu NOE at 295/9-10. 
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Ngāti Whātua Ōrākei’s continued dominance in the 

18th century 

6.20 Following Te Taoū’s conquest, Ngāti Whātua Ōrākei 

remained largely undisturbed by neighbouring iwi in its 

central position on the 2006 RFR Land for the rest of the 

18th century and early 19th century.189  Tuperiri continued to 

occupy Maungakiekie / One Tree Hill until his death in the 

late eighteenth century.190  By this time, Ngāti Whātua 

Ōrākei held predominant customary interests in relation to 

the whole of the west coast from Maunga-nui Bluff to the 

Manukau Heads, eastwards to the Tāmaki River, and (in 

respect of the interests of Ngāti Whātua o Kaipara) 

extending north to near Whangarei.191 By the beginning of 

the nineteenth century, although Ngāti Whātua Ōrākei’s 

main residences were located at Ihumātao and Māngere, 

they had significant cultivations at Ōkahu Bay and along the 

shores of the Waitematā.192  

6.21 There are some records of European encounters at this 

time.  Missionary Samuel Marsden, the first known Pākehā 

visitor to the Tāmaki region, met with Ngāti Paoa rangatira 

Te Hinaki and Te Kawau, Ngāti Whātua rangatira.  

Marsden’s description of the two chiefs is instructive; 

Te Hinaki is described as a chief of Mokoia, while Te Kawau 

tells Marsden that the land upon the Waitematā belongs to 

him — a statement which Te Hinaki evidently did not 

                                            
189  OMB2 at 25 [303.01303] at [303.01328]; The Ōrākei Decision at 65 

[303.01613] at [303.01620]; 1 Kawharu at [86] [201.00190] at 
[201.00217]. 

190  OMB2 at 187 [303.01303] at [303.01490]; The Ōrākei Decision at 67 
[303.01613] at [303.01621]; 1 O’Malley at [63] [201.00454] at 
[201.00476]. 

191  S P Smith Māori Wars of the Nineteenth Century (Whitcombe and Tombs, 
Christchurch, 1910) at 19; 1 Kawharu at [80] [201.00190] at [201.00214]. 

192  OMB1 at 209, 22 [302.00704] at [302.00922], [302.00926]; OMB2 at 160, 
185 [303.01303] at [303.01463], [303.01488]; The Ōrākei Decision at 67 
[303.01613] at [303.01621]; 1 O’Malley at [65] [201.00454] at 
[201.00477]. 
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contradict.193  And it is Te Kawau who escorts Marsden 

around the areas west of the Tamaki river.194 

Ngāti Whātua Ōrākei strategically withdraw from the 

2006 RFR Land195 

6.22 Following decades of peace, ongoing skirmishes with 

Ngāpuhi began to concern those in the broader Tamaki 

isthmus.196  In the 1820s, the isthmus was thrown into 

disarray when Ngāpuhi made repeated visits to Tamaki 

heavily armed with new military technology in the form of 

muskets.   

The Ngāpuhi threat 

6.23 Ngāpuhi initial onslaught took place in late 1821:   

(a) Ngāpuhi first arrived in March 1821 and attacked 

Ngāti Paoa at Mauinaina. Te Taoū were amongst 

those who helped drive Ngāpuhi away.197   

(b) In October 1821 a war party of up to 2,000, carrying 

as many as 1,000 muskets reached Tāmaki 

Makaurau.198  Ngāpuhi found Ngāti Whātua’s rohe 

relatively undefended.  Te Kawau had some time 

prior to Ngāpuhi arrival departed the isthmus to 

jointly lead a large war party across the North Island 

which was known as the Amiowhenua (circling of the 

                                            
193  J.R. Elder (ed.), The Letters and Journals of Samuel Marsden, 1765-1838, 

Dunedin: Coulls, Somerville, Wilkie and A.H. Reed for Otago University Council, 
1932 at 271 [341.27267] at [341.27316]; 1 O’Malley at [69] [201.00454] at 
[201.00479]. 

194  J.R. Elder (ed.), The Letters and Journals of Samuel Marsden, 1765-1838, 
Dunedin: Coulls, Somerville, Wilkie and A.H. Reed for Otago University Council, 
1932 at 271 [341.27267] at [341.27316]; 1 O’Malley at [69] [201.00454] at 
[201.00479]. 

195  See also Appendix L.6. 
196  1 Kawharu at [94] [201.00190] at [201.00219]. 
197  OMB1 at 221 [302.00704] at [302.00924]; the Ōrākei Decision at 69 

[303.01613] at [303.01622]; 1 Kawharu [97.1] [201.00190] at 
[201.00220]. 

198  Ballara Taua at 217 [341.27603] at [341.27622]; 1 O’Malley at [78] 
[201.00454] at [201.00482]. 
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land).  Te Kawau was in Wellington when Ngāpuhi 

arrived.199 

(c) In November 1821, the Ngāpuhi taua attacked and 

destroyed Ngāti Paoa controlled Mauinaina and 

Mokoia pā.  Ngāti Paoa suffered heavy loss of life, 

including senior rangatira Te Hinaki.200  The 

defenders of Mauinaina pā had five muskets to 

defend against Ngāpuhi 1,000.201 

6.24 Following the battles at Mokoia and Mauinaina, Ngāti Paoa 

withdrew from the isthmus, seeking shelter further south in 

the Waikato.202   

6.25 Some witnesses have suggested the attack on Ngāti Paoa, 

but not on Ngāti Whātua Ōrākei, shows Ngāti Paoa were the 

dominant force in the wider Tamaki isthmus.203  In fact, the 

absence of the Amiowhenua explains Ngāpuhi strategy.  

Te Kawau had been named by Ngāpuhi as a particular 

target; his absence likely spared Ngāti Whātua Ōrākei from 

a similar fate to Ngāti Paoa.204  There were some Ngāti 

Whātua Ōrākei women that had remained in Māngere 

cultivating kumara, but upon hearing of the Ngāpuhi 

                                            
199  OMB1 at 204, 211 [302.00704] at [302.00908], [302.00915]; OMB2 at 16-

17 [303.01303] at [303.01319]-[303.01320]; 1 Kawharu at [97.2] 
[201.00190] at [201.00220]; 1 O’Malley at [80] [201.00454] at 
[201.00483]. 

200  OMB1 at 204 [302.00704] at [302.00908]; OMB2 at 16-17 [303.01303] at 
[303.01319]-[303.01320]; Waitangi Tribunal The Hauraki Report vol. 1 (Wai 
686, 2006) at 69 [317.10816] at [317.10932]; 1 Kawharu at [97.2] 
[201.00190] at [201.00220] 1 O’Malley at [81] [201.00454] at 
[201.00483]; 1 Williams at [51] [201.00618] at [201.00633]. 

201  1 O’Malley at [82] [201.00454] at [201.00484]. 
202  Ballara Taua at 219-220 [341.27603] at [341.27623]-[341.27604]; 

Waitangi Tribunal The Hauraki Report vol. 1 (Wai 686, 2006) at 46 [317.10816] 
at [317.10909]; 1 O’Malley at [83] [201.00454] at [201.00484]; 1 Williams 
at [51] [201.00618] at [201.00633].   

203  1 Rawiri at [74] [203.01435] at [203.01443]; 1 M Wilson at [146] 
[203.01460] at [203.01479]. 

204  R.C.J. Stone, From Tamaki-Makau-Rau to Auckland, Auckland: Auckland 
University Press, 2001, at 93; 1 O’Malley at [88] [201.00454] at [201.00486]. 
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presence, they took shelter at Ikurangi on the northern side 

of the Manukau Harbour.205    

Ngāti Whātua Ōrākei attempt to broker peace 

6.26 Following their success at Mokoia and Mauinaina, Ngāpuhi 

returned north.  From 1822 to 1825, Ngāti Whātua Ōrākei 

remained in the 2006 RFR Area and moved seasonally.  

They continued to plant, fish, and store crops around the 

Waitematā.206  In doing so, they maintained their mana 

whenua over the land. 

6.27 With some Ngāpuhi rangatira worried about reprisals for 

their taua, some steps towards peace were made between 

Ngāpuhi and Waikato with a peace-making ceremony in the 

Bay of Islands in 1823.  As part of the peace-making, 

Ngāpuhi woman Matire Toha was married to Kati, the 

brother of Te Wherowhero (a Waikato rangatira).207 

6.28 Importantly, Kati, Matire Toha, and their party were hosted 

by Te Kawau on their return to the Waikato.  Te Kawau 

greeted the party at Takapuna, supplied them with food 

from Ōkahu cultivations, and sheltered them for three 

days.208   

6.29 The visit from Kati is significant.  It demonstrates 

Te Kawau’s rangatiratanga as a known chief in the area, 

and the manaakitanga responsibilities he exercised in 

favour of visitors to the rohe.  It further shows that Ngāti 

Whātua Ōrākei was understood by Waikato as the 

preeminent political force in its rohe; it is tika for a 

                                            
205  OMB1 at 215 [302.00704] at [302.00919]; 1 O’Malley at [80] [201.00454] 

at [201.00483]. 
206  OMB2 at 32-34 [303.01303] at [303.01335]; The Ōrākei Decision at 71 

[303.01613] at [303.01623]; Ballara Taua at 222 [341.27603] at 
[341.27625]; 1 O’Malley at [87] [201.00454] at [201.00485]. 

207  The Ōrākei Decision at 70 [303.01613] at [303.01623]; 1 O’Malley at [90] 
[201.00454] at [201.00486]. 

208  The Ōrākei Decision at 70-71 [303.01613] at [303.01623]; 1 O’Malley at [91] 
[201.00454] at [201.00486]. 
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travelling group to pause and visit the mana whenua 

group.209 

Ngāti Whātua Ōrākei withdraws from the 2006 RFR 

Area 

6.30 Unfortunately, the peace that was brokered was short lived.  

In 1824 a group of Te Uringutu were attacked by 

Ngāpuhi.210  In 1825, Hongi Hika began assembling another 

taua to attack Tāmaki.  Hearing of the incoming taua, 

Te Kawau assembled a party and headed north, but the 

battle took place at Te Ika-a-ranganui before he and his 

fighters reached the scene in Kaipara.  Although Ngāti 

Whātua Ōrākei outnumbered the Ngāpuhi taua by about two 

to one, they possessed few muskets and were defeated.  

Many were killed in the battle.211 

6.31 From this point, Ngāti Whātua Ōrākei evacuated their rohe, 

with some venturing south to the Waikato, and others to 

the Waitākere ranges and to the east of the Kaipara 

harbour.212  The risk of continued Ngāpuhi attacks made it 

unsafe for anyone to remain at Tāmaki.213  European 

explorers visiting Tāmaki at the time noted an absence of 

occupation during the late 1820s.214  

                                            
209  2 Kawharu at [14] [201.00289] at [201.00294]. 
210  The Ōrākei Decision at 71 [303.01613] at [303.01623] 1 O’Malley at [94] 

[201.00454] at [201.00488]. 
211  Ballara Taua at 225 [341.27603] at [341.27626]; 1 O’Malley at [95] 

[201.00454] at [201.00488]; 1 Williams at [42] [201.00618] at 
[201.00630]. 

212  OMB2 300-301 [303.01303] at [303.01603]-[303.01604]; The Ōrākei 
Decision at 73 [303.01613] at [303.01624]; RCJ Stone From Tamaki-Makau-
Rau to Auckland (Auckland University Press, Auckland, 2001) at 103 109-110 
[349.32840] at [349.32848]; 1 Kawharu at [97.11]-[97.12] [201.00190] at 
[201.00222]. 

213  The Ōrākei Decision at 72 [303.01613] at [303.01624]; RCJ Stone From 
Tamaki-Makau-Rau to Auckland (Auckland University Press, Auckland, 2001) at 
103 [349.32840] at [349.32848]; 1 O’Malley at [98]-[99] [201.00454] at 
[201.00489]. 

214  1 O’Malley at [101]-[103] [201.00454] at [201.00490]. 
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Mana whenua over the Tamaki isthmus remains 

unchanged 

6.32 It is common ground that these invasions were not followed 

by permanent Ngāpuhi occupation.  Ngāpuhi focus was on 

utu and glory, not on conquest.215  Ngāpuhi never settled in 

Tāmaki, and so mana over the whenua did not change.216  

Further, as Dr O’Malley stated, if anyone was in Tāmaki in 

the early 1830s, it would have been in a “fleeting 

fashion”.217 

6.33 Importantly Ngāti Whātua Ōrākei maintained their 

customary connections with the 2006 RFR Area, or as 

Te Kawau said “my fires were continually being kindled at 

Ōrākei & Ōkahu”.218  Despite not living on the 2006 RFR 

Area at the time, Ngāti Whātua Ōrākei periodically returned 

to test the safety of Tāmaki,219  fish on the Waitematā,220 

and even lived at times at Ōkahu Bay between raids.221  

From Mr Meredith’s perspective this meant that Ngāti 

Whātua Ōrākei maintained ahi kā, or at the very least ahi 

tahutahu.222 

                                            
215  Waitangi Tribunal Ōrākei Report at 19 [311.07123] at [311.07149]; 1 

Kawharu at [100]-[101] [201.00190] at [201.00223]. 
216  OMB1 67-68 [302.00704] at [302.00771]-[302.00772]; James Belich 

Making Peoples: A History of New Zealanders (Allen Lane, Auckland, 1996) at 
161 1 Kawharu at [100] [201.00190] at [201.00223]; 1 Williams at [42], 
[141] [201.00618] at [201.00630], [201.00661]; Williams NOE 732/10-
33; McBurney NOE 2830/21-24. 

217  O’Malley NOE 1043/27-29. 
218  OMB1 at 211 [302.00704] at [302.00915]. 
219  1 Blair at [55] [201.00001] at [201.00016].  
220  OMB2 at 112 [303.01303] at [303.01415] RCJ Stone From Tamaki-Makau-

Rau to Auckland (Auckland University Press, Auckland, 2001) at 103 
[349.32840] at [349.32848]; Ballara Taua at 229 [341.27603] at 
[341.27628]; 1 O’Malley at [99], [107] [201.00454] at [201.00489], 
[201.00492]; Kapea NOE 63/6-9. 

221  1 Kawharu at [101] [201.00190] at [201.00223]. 
222  1 Meredith at [164] [201.00375] at [201.00422]. 
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Ngāti Whātua Ōrākei return to the 2006 RFR Land223 

6.34 Eventually the threat from Ngāpuhi subsided and a new 

equilibrium was restored.224  And so, in late 1835 Ngāti 

Whātua Ōrākei began their permanent return to the 2006 

RFR Area.225  Tāmaki Makaurau was effectively deserted at 

the time,226 and Ngāti Whātua Ōrākei were the first iwi to 

return to the wider Tāmaki isthmus.227  Their return was 

cautious, given tensions with Ngāpuhi and Ngāti Paoa, but 

they were protected by the continuation of a longstanding 

alliances with Te Kawau and Te Wherowhero, of Waikato.228  

The nature of the influence of Te Wherowhero and Waikato 

Tainui will be set out in Appendix I. 

6.35 One factor driving groups to return to the isthmus was 

missionary driven peace talks.  Hui were held in late 1835 

and early 1836 involving Waikato, Ngāti Paoa, and Ngāti 

Whātua Ōrākei.229  

6.36 By the spring of 1837, Ngāti Whātua Ōrākei was planting 

gardens on the Waitematā side of the 2006 RFR Area, at 

                                            
223  See also Appendix L.6.. 
224  The Ōrākei Decision at 74-75 [303.01613] at [303.01625]; 1 O’Malley at 

[109] [201.00454] at [201.00493]. 
225  OMB2 at 261 [303.01303] at [303.01564]; The Ōrākei Decision at 75-76 

[303.01613] at [303.01625]-[303.010626]; Kapea NOE 83/8-9. 
226  OMB1 67-68 [302.00704] at [302.00771]-[302.00772]; The Ōrākei Decision 

at 74-75 [303.01613] at [303.01625]; 1 Williams at [132] [201.00618] at 
[201.00658]. 

227  1 Williams at [132] [201.00618] at [201.00658]; 2 Williams at [16] 
[201.00678] at [201.00684]; 2 Blair at [84] [201.00104] at [201.00135]; 
O’Malley NOE 1043/10-34 – 1044/1-20. 

228  OMB1 at 71 [302.00704] at [302.0075]; OMB2 at 115 [303.01303] at 
[303.01418]; The Ōrākei Decision at 75 [303.01613] at [303.01625]; RCJ 
Stone From Tamaki-Makau-Rau to Auckland (Auckland University Press, 
Auckland, 2001) at 152 [341.27512] at [341.27549]; Ballara Taua at 231 
[341.27603] at 341.27629]; 1 Kawharu at [103]-[104] [201.00190] at 
[201.00224]; 1 O’Malley at [110]-[116] [201.00454] at [201.00493]-
[201.00495]; 1 Rawiri at [41] [203.01435] at [203.01440]; 1 M Wilson at 
[79] [203.01460] at [203.01471]; Mark Derby and Tanja Rother “Te Ākitai 
Waiohua Customary Interests in three Auckland sites” (August 2020) at [2.3] 
[305.03257] at [305.03306]; Report of the Commission on Tangata Whenua 
Consultation in Auckland City at 32 [306.03741] at [306.03773]; Kapea NOE 
83/19-24; Meredith NOE 1163/31-34 – 1164/1-5. 

229  RCJ Stone From Tamaki-Makau-Rau to Auckland (Auckland University Press, 
Auckland, 2001) at 161-164 [341.27512] at [341.27558]-[341.27561]; 1 
Kawharu at [104]-[105] [201.00190] at [201.00225]. 
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Horotiu (Queen Street) and Remuera.230  A chapel was built 

at Ōrākei, from equal contributions from the Anglican 

Church and Ngāti Whātua Ōrākei, and was dedicated 

perhaps as early as 1837.231  Once re-established, 

Te Kawau invited Te Wherowhero to join Ngāti Whātua 

Ōrākei in gardening at Onehunga. 

6.37 Further hui were held throughout 1838. One of these was 

held at Ōrākei and Ōkahu Bay, to discuss coordination in 

defence and cultivation planning.232  It is possible to infer, 

then, that Ngāti Whātua Ōrākei were sufficiently established 

on the Waitematā to be in a position to host.  Paora 

Tuhaere’s evidence at the Ōrākei hearing was that at 1838 

permanent gardens and large houses were constructed on 

the Waitematā.233 

Ngāti Whātua Ōrākei had ahi kā and mana whenua at 

1840  

6.38 Ngāti Whātua Ōrākei’s position in Tāmaki in 1840 is 

important, and remains relevant today.  It was 1840 when 

the colonial government came to Tāmaki, the “Queen’s writ” 

commenced, and the relationship between Ngāti Whātua 

Ōrākei and the Crown began.   

6.39 As at 1840, following their return to Tāmaki, Ngāti Whātua 

Ōrākei had resumed the exercise of political authority over 

their rohe.234  Their reach extended from their principal 

kāinga between Māngere and Onehunga through 

Maungakiekie / One Tree Hill to the Waitematā side of the 

                                            
230  OMB2 at 118, 289-290 [303.01303] at [303.01421], [303.01592]-

[303.01593]; RCJ Stone From Tamaki-Makau-Rau to Auckland (Auckland 
University Press, Auckland, 2001) at 175 [341.27512] at [341.27572]; 1 
Kawharu at [107] [201.00190] at [201.00225]. 

231  Waitangi Tribunal Ōrākei Report at 31 [311.07123] at [311.07161]; 1 
Kawharu at [114] [201.00190] at [201.00227]. 

232  1 Kawharu at [109.2] [201.00190] at [201.00226]. 
233  OMB2 at 88 [303.01303] at [303.01390]; RCJ Stone From Tamaki-Makau-Rau 

to Auckland (Auckland University Press, Auckland, 2001) at 182 [341.27512] at 
[341.27579]; 1 Kawharu at [115] [201.00190] at [201.00227]. 

234  I H Kāwharu, Ōrākei: A Ngāti Whātua Community (New Zealand Council for 
Educational Research, Wellington, 1975) at 5 [341.27237] at [341.27247] 1 
Williams at [32] and [141] [201.00618] at [201.00626], [201.00661]. 
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2006 RFR Area,235 with Te Kawau permanently based at 

Ōrākei.236  As the preeminent kaumātua of Ngāti Whātua 

Ōrākei, Te Kawau answered to no one outside of his people 

of Tāmaki.237 

Ngāti Whātua Ōrākei seasonal use of the whenua 

6.40 It is clear that the way Māori used land differs from 

European traditions.  Land usage followed seasonal patterns 

and groups would move to different locations in their rohe 

at different points in the year.238  Accordingly, when 

determining mana whenua, the focus is not on establishing 

permanent occupation of one particular site, but of 

continuous use of the land.239   

6.41 Other parties have sought to emphasise Ngāti Whātua 

Ōrākei’s kāinga and cultivations at the Manukau.240  

However, this ignores the seasonal way that sites were 

occupied and used: Ngāti Whātua’s bases at the Manukau 

are not incompatible with bases on the Waitematā.241 

6.42 The plaintiff’s witnesses were tested under cross-

examination about the extent of influence that can be 

inferred from the existence of kāinga and cultivations that 

                                            
235  OMB2 at 66, 143-144, 190, 293 [303.01303] at [303.01369], [303.01446], 

[303.01493], [303.01596]; Ōrākei Decision at 79 [303.01613] at 
[303.01627]; Waitangi Tribunal Ōrākei Report at 19 [311.07123] at 
[311.07149]; 1 Williams at [43] [201.00618] at [201.00631]; Williams 
NOE 728/30-34. 

236  OMB1 at 216-217 [302.00704] at [302.00920]-[302.00921]; OMB2 at 51 
[303.01303] at [303.01354]; RCJ Stone From Tamaki-Makau-Rau to Auckland 
(Auckland University Press, Auckland, 2001) at 184, 248 [341.27512] at 
[341.275581] 1 Kawharu at [118] [201.00190] at [201.00228]. 

237  Reply affidavit of Ian Hugh Kāwharu for the third defendant dated 27 August 
2003 at [7] in the matter of Ngā Uri o Te Tāōū Tribe Inc v Attorney-General HC 
Auckland M.1079-00 and also Wai 388 claim at the Waitangi Tribunal 
[307.04372] at [307.04375]; 1 Williams at [85] [201.00618] at 
[201.00642]. 

238  Agnes Sullivan “Māori Gardening in Tamaki Before 1840” (PhD Thesis draft, 
1994), at 3, 10, 23, Table 6 (A1, B1, C1, D1, E1, F1) [303.01638] at 
[303.01642], [303.01651], [303.01669], [303.01677]-[303.01688]; 
1 Blair at [48]-[55] [201.00001] at [201.00014]-[201.00016]. 

239  Blair NOE 508/8-19. 
240  See for example 1 Belgrave at [773]-[774] [202.00853] at [202.01152]. 
241  Ballara Taua at 222 [341.27603] at [341.27625]; 1 O’Malley at [87] 

[201.00454] at [201.00485]. 
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are not densely populated.242  The reality as a matter of 

history and tikanga is that the predominant iwi established 

a ‘domain’ by virtue of its mana and political influence.243  

Occupation of every inch of a domain is not a precondition 

of mana or political influence.244   

Other iwi in Tamaki 

6.43 Of course Ngāti Whātua Ōrākei were not the only iwi in the 

broader Tamaki Makaurau region at this time.  Ngāti Paoa 

were predominantly based in the Hauraki Gulf, particularly 

Waiheke and Whakatiwai, Ōrere and other locations.  They 

did not return to Panmure / Mauinaina area following the 

Ngāpuhi raids, as this became tapu.245 

6.44 Further east were Ngai Tai in Maraetai, but also with 

interests in Clevedon and Papakura and some of the 

Hauraki Gulf Islands.246  In particular, Ngai Tai now claim 

exclusive rights over Motutapu.247 

6.45 Ngāti Te Ata, Ngāti Tamaoho and Te Ākitai ringed the 

extensive southern shore of the Manukau Harbour up to the 

western part of the Māngere peninsula.  Te Ākitai had their 

main settlement at Pūkaki adjacent to that of Ngāti Whātua 

Ōrākei at Māngere, and claimed rights from the vicinity of 

                                            
242  Kawharu NOE 313/1-27. 
243  Kapea NOE 101/16-27.  
244  Meredith NOE 1157/7-17; Kruger NOE 1891/24-34. 
245  OMB1 at 147 [302.00704] at [302.00851]; The Ōrākei Decision at 77 

[303.01613] at [303.01626]; RCJ Stone From Tamaki-Makau-Rau to Auckland 
(Auckland University Press, Auckland, 2001) at 306; Ballara Taua at 225 
[341.27603] at [341.27626]; 1 O’Malley at [137] [201.00454] at 
[201.00503]; 1 Williams at [50]-[51] [201.00618] at [201.00633]; 
McBurney NOE 2384/32-33. 

246  R.C.J. Stone, ‘Historical Report on the Auckland Metropolitan Area’, report 
commissioned by the Crown/Congress Joint Working Party, 1992 at 66 
[306.03556] at [306.03655]; 1 O’Malley at [133] [201.00454] at 
[201.00501]. 

247  Ngāi Taihi Tamaki Deed of Settlement Schedule: Documents at [3.2]; 
[325.16539] at [325.16590]; Brown NOE 2914/32-33, 2915/1-25, 2916/16-
34, 2917/1-3. 
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Ōtara south to Papakura. Their area of interest abutted with 

Ngāti Paoa at the Ōtāhuhu portage.248 

6.46 Te Kawerau a Maki occupied the forested mountainous 

western margin of the Tāmaki Isthmus, in particular the 

Waitakere region south of Taupaki.  Kawerau also laid claim 

to occupational rights in parts of the North Shore peninsula, 

alongside Ngāti Paoa, and Ngāti Whātua Ōrākei, and also 

had fishing stations and a pā at Onewa on the northern 

shore of Waitematā.249 

6.47 Ngāti Whātua Ōrākei continue to recognise the interest of 

these iwi interests in modern times.   

1840 – a milestone year 

6.48 1840 is undeniably significant in New Zealand’s history for 

the signing of the Treaty of Waitangi.  But 1840 was also a 

profoundly significant year for the Ngāti Whātua Ōrākei. 

Signing of the Treaty of Waitangi 

6.49 In January 1840, Lieutenant-Governor William Hobson 

arrived at the Bay of Islands where, on 6 February 1840, 

the Treaty of Waitangi was signed.  It is without a doubt 

that this was a considerable step towards Hobson 

proclaiming British sovereignty over New Zealand.250 

6.50 Hobson however did not first visit Tamaki Makaurau until 

23 February 1840 to gather more signatures for the Treaty.  

Upon entering the Waitematā, Hobson was immediately 

impressed.  He spent the next few days exploring the 

Tamaki region, before he suffered a severe stroke, and so 

                                            
248  Dimensions at 41 [304.01963] at [304.02009]; Alan La Roche, The History of 

Howick and Pakuranga (The Howick & Districts Historical Society Inc, Auckland, 
1991) [342.27772] at [342.22789]; 1 Williams at [52] [201.00618] at 
[201.00633]. 

249  Dimensions at 40-41 [304.01963] at [304.02008]-[304.02009]; 1 O’Malley 
at [132] [201.00454] at [201.00500]; 1 Williams at [54] [201.00618] at 
[201.00634]. 

250  RCJ Stone From Tamaki-Makau-Rau to Auckland (Auckland University Press, 
Auckland, 2001) at 215; 1 O’Malley at [139] [201.00454] at [201.00504]. 
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necessitating other officials to act in his capacity to gather 

further signatures for the Treaty.251  

6.51 Of the iwi in the Tamaki Makaurau region, Ngāti Paoa 

signed the Treaty of Waitangi first on 4 March 1840.252  This 

was arranged to be signed at Karaka Bay, so that members 

of Ngāti Paoa at Waiheke and the Firth of Thames could 

travel to sign the Treaty.253  

6.52 Shortly after, on 20 March, Te Kawau signed the Treaty at 

Ngāti Whātua Ōrākei’s Māngere-Onehunga settlement.  

Other signatories were Te Reweti and Te Tinana and 

W C Symonds witnessed the signing on behalf of the 

Crown.254  Despite signing in this location, Te Kawau was 

permanently based in Ōrākei at this time.255 

Ngāti Whātua Ōrākei sought an alliance with the 

Crown 

6.53 By this time, Te Kawau was eager to form an alliance with 

the Crown.  Based on 20 years of personal encounters with 

Pākehā, Te Kawau understood the powers of the European 

culture and the opportunities.256   An alliance with the 

Crown also promised better trade opportunities, which Ngāti 

Whātua Ōrākei was eager to enjoy.257 Protection was also 

                                            
251  OMB2 at 119 [303.01303] at [303.01422]; 1 O’Malley at [140]-[141] 

[201.00454] at [201.00504]; 1 Kawharu at [120] [201.00190] at 
[201.00229]. 

252  1 O’Malley at [142] [201.00454] at [201.00505]. 
253  2 Williams at [25.3 [201.00678] at [201.00687]]. 
254  OMB2 at 119 [303.01303] at [303.01422]; RCJ Stone From Tamaki-Makau-

Rau to Auckland (Auckland University Press, Auckland, 2001) at 228; Dimensions 
at 55 [304.01963] at [304.02033]; 1 Kawharu at [121] [201.00190] at 
[201.00229]; 1 Blair at [62] [201.00001] at [201.00018];, 1 Williams at 
[88] [201.00618] at [201.00643]; 1 O’Malley at [144] [201.00454] at 
[201.00506]. 

255  OMB1 at 216-217 [302.00704] at [302.00920]-[302.00921]; RCJ Stone 
From Tamaki-Makau-Rau to Auckland (Auckland University Press, Auckland, 
2001) at 184, 248 [341.27512] at [341.275581] 1 Kawharu at [118] 
[201.00190] at [201.00228]. 

256  Waitangi Tribunal Ōrākei Report at 21 [311.07123] at [311.07151]; 
Dimensions at 55 [304.01963] at [304.02023]; 1 Williams at [89] 
[201.00618] at [201.00643]. 

257  1 Kawharu at [119] [201.00190] at [201.00228]; Williams NOE 748/24-31. 
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important, given the ongoing potential threat from 

Ngāpuhi,258 and Ngāti Whātua Ōrākei were told from a 

prophecy that peace would only come to the Waitematā if 

Pākehā governor came here.259 

6.54 On this basis, in around April 1840 Te Kawau sent his 

nephew Te Reweti with seven other chiefs from Tamaki, and 

Symonds, to the Bay of Islands with the promise of land to 

convince Hobson to relocate the capital to the shores of the 

Waitematā.260  As is clear, this approach was accepted by 

Hobson. 

The 1840 Transfer Land and the birth of Auckland261 

6.55 Over the coming months, Hobson began arrangements to 

move the capital to Auckland.  In September 1840, after 

two days of negotiating with Ngāti Whātua Ōrākei rangatira, 

Ngāti Whātua Ōrākei transferred “3,000 acres” (3,500 

modern acres) of north facing land on the Waitematā 

starting from river Mataharehare near Newmarket and 

continuing along the Waitematā to the river Opoutūkeha (or 

modern day Coxs Bay) and then from both points to the 

summit of Maungawhau (Mt Eden).262  Ngāti Whātua Ōrākei 

rangatira and George Clarke, the Chief Protector of 

Aborigines, walked the boundaries of this land and left large 

stones to mark the limits of what was included.263 

                                            
258  Waitangi Tribunal Ōrākei Report at 21 [311.07123] at [311.07151]; 

Dimensions at 55 [304.01963] at [304.02023]; 1 Williams at [90] 
[201.00618] at [201.00643]. 

259  RCJ Stone From Tamaki-Makau-Rau to Auckland (Auckland University Press, 
Auckland, 2001) at 185 [341.27512] at [341.275582] 1 Kawharu at [119] 
[201.00190] at [201.00228]. 

260  OMB2 at 42 [303.01303] at [303.01348]; Dimensions at 55 [304.01963] at 
[304.02023]; 1 O’Malley at [146] [201.00454] at [201.00507]; 1 Williams at 
[91] [201.00618] at [201.00644]. 

261  See also Appendix L.7. 
262  Land Deed dated 20 October 1840 [301.00269] [336.23501]  
263  RCJ Stone From Tamaki-Makau-Rau to Auckland (Auckland University Press, 

Auckland, 2001) at 248, 253 and 256; Dimensions at 55 [304.01963] at 
[304.02023]; 1 O’Malley at [149] [201.00454] at [201.00508]; 1 Williams at 
[92] [201.00618] at [201.00644]; 1 Blair at [63] [201.00001] at 
[201.00018]; 1 Kawharu at [123] [201.00190] at [201.00225]. 
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6.56 This land has come to be known as the 1840 Transfer Land 

in the Ngāti Whātua Ōrākei Deed of Settlement and 

throughout this proceeding.  

6.57 Following this negotiation, on 18 September 1840 Auckland 

was formally established at a ceremony to raise a flagstaff 

at Horotiu.  This ceremony was a significant affair; a 21-gun 

salute was fired and Queen Victoria’s health toasted, 

followed by a round of cheers and a celebratory luncheon.  

Over 100 Maori attended the ceremony where the Crown 

acknowledged the formation resulted from the Crown’s 

agreement with Ngāti Whātua Ōrākei, and the Crown 

publicly affirmed Ngāti Whātua Ōrākei’s rights over the 

area. 264   

6.58 On 20 October 1840 the transaction for the 1840 Transfer 

Land was confirmed.  For what is now the most expensive 

land in the entire country, Ngāti Whātua Ōrākei received 

cash and goods valued at some £273.  

6.59 For Ngāti Whātua Ōrākei the 1840 Transfer Land meant 

immensely more than the cash and goods it received from 

the Crown.  It was an utu, which required reciprocity and 

represented the start of a mutually beneficial and enduring 

relationship with the Crown.265  Ngāti Whātua Ōrākei also 

saw the transaction as an invitation to share the land or a 

licence to occupy and did not understand that the Crown 

understood a sale as the transfer of exclusive ownership.266  

As Te Kawau later said “I did not sell it I gave to them”.267 

                                            
264  RCJ Stone From Tamaki-Makau-Rau to Auckland (Auckland University Press, 

Auckland, 2001) at 254-256; Waitangi Tribunal Ōrākei Report at 22-23 
[311.07123] at [311.07152]-[311.07153]; 1 O’Malley at [153] 
[201.00454] at [201.00509] 1 Williams at [92] [201.00618] at 
[201.00644]. 

265  1 Kawharu at [125]-[126] [201.00190] at [201.00230]; 1 Williams at [93] 
[201.00618] at [201.00644]; Kawharu NOE 314/1-5; O’Malley NOE 
1049/24-30. 

266  Waitangi Tribunal Ōrākei Report at 27 [311.07123] at [311.07157]; 1 
Kawharu at [138] [201.00190] at [201.00234]; 1 Williams at [99] 
[201.00618] at [201.00646]; Meredith NOE 1174/15-27, 1206/31-33, 
1207/1-27. 

267  OMB1 at 15 [302.00704] at [302.00719]. 
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This demonstrates that, from Ngāti Whātua Ōrākei’s 

perspective, the 1840 Transfer Land was a tuku whenua. 

6.60 The 1840 Transfer Land also represented a crucial 

development in the future of Auckland.  As Ms Kawharu 

stated:268 

It is important to understand that this land transaction 
enabled the establishment of the town of Auckland 
which soon became the main European settlement, the 
leading commercial port and the seat of government in 
the colony. 

6.61 What followed was an influx of Maori and Pākehā into 

Auckland for the new trading opportunities.  But in this 

period it was clear that Ngāti Whātua Ōrākei held mana 

whenua:  

(a) Many iwi that came from their heartland to Tamaki 

stayed and cultivated at Ōrākei and Ōkahu, but did so 

after seeking Ngāti Whātua’s consent.269   

(b) On 14 March 1841, when Hobson took up official 

residence in Auckland, Te Kawau formally welcomed 

Hobson at Ōkahu Bay in front of a thousand Ngāti 

Whātua and discussed Ngāti Whātua Ōrākei working 

with the Crown.270  In his speech, Te Kawau said:271 

“Governor, Governor, welcome, welcome as a 
father to me! There is my land before you.” He 
waved his hands towards the upper reaches of 
the harbour. “Governor, go and pick the best 
part of the land and place your people, at least 
our people upon it! 

                                            
268  1 Kawharu at [125] [201.00190] at [201.00230]. 
269  OMB2 at 91, 93-94 [303.01303] at [303.01394], [303.01396]-

[303.01397]; 1 Kawharu at [131] [201.00190] at [201.00232]. 
270  Waitangi Tribunal Ōrākei Report at 23 [311.07123] at [311.07153]; 1 

Kawharu at [133] [201.00190] at [201.00232]. 
271  Waitangi Tribunal Ōrākei Report at 23 [311.07123] at [311.07153]; 1 

Kawharu at [133] [201.00190] at [201.00232]. 
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Further Land Transfers272 

6.62 Ngāti Whātua Ōrākei’s mana whenua can also be seen 

through further tuku whenua to the Crown, Pākehā and 

other iwi: 

(a) Ngāti Whātua Ōrākei transferred two further blocks to 

the Crown: 

(i) The first of these two was on 29 June 1841 

when a further 13,000 acres was given to the 

Crown.  This block of land, known as the 

Waitematā to Manukau block began at Ōrākei 

in the east and ran down the road to Manukau 

(now Manukau Road) until it reached 

Maungakiekie / One Tree Hill. The Southern 

boundary ran from Maungakiekie to 

Puketāpapa / Mt Roskill by Wairaka to the 

portage of Te Whau. The western boundary 

runs from the portage Te Whau to the 

boundary of the land in the first Crown 

purchase and from there along the sea coast to 

the bay of Ōrākei.273   

(ii) The final transfer from Ngāti Whātua Ōrākei to 

the Crown was on 14 September 1842.  This 

was for 200 acres and is a triangle between 

Royal Oak, Three Kings and the line towards 

Maungakiekie / One Tree Hill.274 

(b) Following the end of Crown’s right of pre-emption in 

1844, Ngāti Whātua Ōrākei transacted directly with 

Pākehā settlers and by end of 1845, settlers had 

                                            
272  See also Appendix L.7. 
273  Maurice Alemann “Early Land Transactions in the Ngatiwhatua Tribal Area” 

(Master of Arts, University of Auckland, 1992) at 111 [303.01766] at 
[303.01900]; 1 Blair at [65] [201.00001] at [201.00019]; 1 O’Malley at 
[159] [201.00454] at [201.00512]. 

274  Maurice Alemann “Early Land Transactions in the Ngatiwhatua Tribal Area” 
(Master of Arts, University of Auckland, 1992) at 112. [303.01766] at 
[303.01903]; 1 Blair at [66] [201.00001] at [201.00019]; 1 O’Malley at 
[160] [201.00454] at [201.00512]. 
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acquired around 47,000 acres of land from Ngāti 

Whātua Ōrākei.275  

(c) The Crown then reinstated pre-emption and from 1846 

to 1855 the Crown acquired 59,000 acres of Ngāti 

Whātua land.276 

(d) Ngāti Whātua Ōrākei also transferred land at Pukapuka 

to Kati Te Wherowhero (Potatau’s brother) and the 

triangular piece of land in Remuera/Epsom to Wetere of 

Ngāti Maoho, Ngāti Tamaoho and Ngāti Te Ata.277   

6.63 These instances further illustrate Ngāti Whātua Ōrākei’s mana 

whenua, reflected in only Te Kawau having the rangatiratanga 

to gift the land.  Further these mana whenua rights were not 

lost after the land was gifted; under tuku whenua the donor 

rangatira remains in authority over these lands.278   

6.64 An example of how this worked in practice was the hākari 

(feast) on the gifted lands at Remuera in May 1844.  At this 

event approximately 3,400 Maori attended from many 

different iwi with around 1000 Pākehā spectators and 

observers, including Potatau Te Wherowhero and Governor 

Fitzroy.  Ngāti Whātua Ōrākei, as mana whenua, were the 

hosts of this event, and a contemporary lithograph of this 

event shows that Te Kawau and Ngāti Whātua Ōrākei 

welcomed the Governor to the hākari.279  

                                            
275  Deed of Settlement of Historical Claims dated 5 November 2011 at [2.52] 

[324.15728] at [324.15749]; 1 Williams at [100] [201.00618] at 
[201.00647]. 

276  1 O’Malley at [168] [201.00454] at [201.00515]. 
277  OMB1 at 33, 217 [302.00704] at [302.00737], [302.00921]; OMB2 at 36-37 

[303.01303] at [303.01339]-[303.01340]; Ōrākei Decision at 83 
[303.01613] at [303.01629]; RCJ Stone From Tamaki-Makau-Rau to Auckland 
(Auckland University Press, Auckland, 2001) at 291-293; 1 Kawharu at [137] 
[201.00190] at [201.00233]; Williams NOE 718/12-21. 

278  Williams NOE 718/33 – 719/1-2. 
279  Susan Cooper The Great Maori Feast at Remuera at 7, 9, 12 [344.29418] at 

[344.29424], [344.29426], [344.29429] 1 O’Malley at [129] [201.00454] 
at [201.00500]. 
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6.65 In 1841 Ngāti Paoa also transacted a 6,000 acre block known 

as the Kohimarama Block, which extended from Mission Bay 

and St Heliers to the Panmure Basin.280  Ngāti Whātua 

Ōrākei’s assessments of the 2006 RFR Area, both in this 

proceeding and through the settlement process, aligns with 

this 1841 assertion of mana whenua, and of the boundary line 

between Ngāti Whātua and Ngāti Pāoa’s rohe. 

6.66 Ngāti Whātua Ōrākei also were forthright in challenging any 

iwi who undermined their mana whenua in this time: 

(a) When Ngāti Paoa were transacting the Kohimarama 

Block, Ngāti Whātua Ōrākei ‘drove [Ngāti Pāoa] away’ 

when they had attempted to survey land over which 

Ngāti Whātua Ōrākei held mana whenua.281  

(b) Both Paora Tuhaere and Te Kawau protested to the 

Crown when Wetere sold the land at Remuera that 

were gifted to him, with Te Kawau saying “I will not let 

my land go for him”.282 

(c) Ngāti Whātua Ōrākei protested over the inclusion of 

Taurarua in the 1840 Transfer Land, which Ngāti 

Whātua Ōrākei said was excluded from this purchase.  

This protest ultimately lasted over two decades and 

involved Ngāti Whātua Ōrākei rangatira writing several 

letters to the Crown, raising the issue at the 

Kohimarama conference and even petitioning the 

Crown regarding the land, albeit it was ultimately never 

returned.283 

                                            
280  Maurice Alemann “Early Land Transactions in the Ngatiwhatua Tribal Area” 

(Master of Arts, University of Auckland, 1992) at 110. [303.01766] at 
[303.01899]; 1 Williams at [96] [201.00618] at [201.00645]. 

281  OMB1 at 159 [302.00704] at [302.00863] OMB2 at 141, 271 [303.01303] at 
[303.01444], [303.01575]; 1 O’Malley at [157] [201.00454] at 
[201.00511]. 

282  R Stone James Dilworth (Dilworth Trust Board, Auckland, 1996) at 45-6; 1 
Kawharu at [139] [201.00190] at [201.00234]. 

283  1 O’Malley at [259]-[268] [201.00454] at [201.00549]-[201.00552]. 
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(d) Paora Tuhaere applied to the Native Land Court for the 

return of lands at Pukapuka.  At the Court he said that 

Pukapuka “was not an absolute gift for all time; it was 

intended the land should revert to the people who gave 

it”.  Notably no Marutūāhu tribes made a claim at 

Pukapuka, despite claiming they had an exclusive title 

to the Tamaki isthmus.284 

6.67 The actions of the Waikato tribes, and the protests by Ngāti 

Whātua Ōrākei may explain George Clarke’s observations 

that, in the mid-1840s there was “considerable jealousy” by 

some iwi of Ngāti Whātua Ōrākei because of their proximity to 

settlers for trade.285    

6.68 Ngāti Whātua Ōrākei’s transfers of land and related protests 

were exercises of mana whenua, but ─ with hindsight ─ this 

period was one of dramatic change in Ngāti Whātua Ōrākei’s 

relationship to the land.  Following these transactions, by the 

1850s, Ngāti Whātua Ōrākei had only 700 acres at Ōrākei 

which contained the last remaining marae and papa kāinga of 

Ngāti Whātua Ōrākei.286 

Changing nature of relationship between Ngāti Whātua 

Ōrākei and Crown: From partners to colonisers 

6.69 As discussed earlier, Ngāti Whātua Ōrākei sought to form an 

alliance with the Crown and this motivation guided them to 

their land transfers in the 1840s.  For the next 20 years Ngāti 

                                            
284  1 O’Malley at [269]-[271] [201.00454] at [201.00552]-[201.00553]; Te 

Pukapuka” The New Zealand Herald (New Zealand, 13 September 1890) at 3 
[340.27229] at [340.27231]. 

285  Phillipa Wyatt Ngāti Whātua o Kaipara ki te Tonga at 41 [310.06503] at 
[310.06558]. 

286  Waitangi Tribunal Ōrākei Report at 28 [311.07123] at [311.07158]; 
1 Williams at [104] [201.00618] at [201.00648]. 



  83

 

100139230/8491895  

Whātua Ōrākei held up their side of the bargain.  On top of 

the considerable land sales, Ngāti Whātua Ōrākei:  

(a) expressed considerable and public loyalty to the Crown 

and the reigning governor;287 

(b) supplied produce and worked on building projects with 

Pākehā settlers;288 

(c) formed a close alliance with the Anglican Church;289 

(d) encouraged those in that iwi to settle any differences 

through the courts;290 

(e) through Te Kawau, would act as an intermediary 

between the Crown and Kingitanga, often advocating 

support for the Crown;291  

(f) were called on to host the Kohimarama Conference in 

1860, with Paora Tuhaere stating to over 200 rangatira 

from across New Zealand that Ngāti Whātua Ōrākei is a 

“land-selling tribe” that has “always firmly adhered to 

[the Governor] and to the Queen’s sovereignty”.292  

6.70 These actions were taken despite Ngāti Whātua Ōrākei 

holding concerns about the loss of their land.  However 

Te Kawau was concerned that if they were not involved in 

land sales, they would lose their mana, and so he 

                                            
287  Waitangi Tribunal Ōrākei Report at 39 [311.07123] at [311.071769]; 

1 Williams at [105] [201.00618] at [201.00648]. 
288  Waitangi Tribunal Ōrākei Report at 25 [311.07123] at [311.07155]; 

1 Williams at [101] [201.00618] at [201.00647]. 
289  Waitangi Tribunal Ōrākei Report at 25 [311.07123] at [311.07155]; 

1 Williams at [101] [201.00618] at [201.00647]. 
290  Waitangi Tribunal Ōrākei Report at 26 [311.07123] at [311.07156]; 

1 Williams at [102] [201.00618] at [201.00648]. 
291  Waitangi Tribunal Ōrākei Report at 39 [311.07123] at [311.071769]; 

1 Williams at [105] [201.00618] at [201.00648]; 1 O’Malley at [181] 
[201.00454] at [201.00520]. 

292  Deed of Settlement of Historical Claims dated 5 November 2011 at [2.84] 
[324.15728] at [324.15756]; 1 O’Malley at [177] [201.00454] at 
[201.00518]; 1 Williams [106] [201.00618] at [201.00649]. 
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persisted.293  By the mid-1860s, Ngāti Whātua Ōrākei and 

other Maori were becoming disillusioned and disheartened 

with any alliance the Crown.294  As Te Kawau put it “I have 

been looking constantly for payment but have not got it”.295  

Unfortunately for Ngāti Whātua Ōrākei, this would only 

worsen with the creation of the Native Land Court.  

6.71 That the Crown failed to reciprocate is not in dispute.296  

Some cross-examination by the Crown of the expert 

historians has attempted to demonstrate an unattractive 

alternative interpretation of the history: that Ngāti Whātua 

Ōrākei chiefs would have understood the land transactions 

they entered into as ‘sales’ in the Pākehā sense of the term.  

The cross-examination in relation to this topic focused on 

the proposition that the late Dr Don Loveridge, former 

Crown historian, carried out reputable work on the nature of 

land transactions in the 1840s.  These submissions will 

address the presence of the Dr Loveridge narrative further 

in this section of these submissions, but the plaintiff makes 

some preliminary points: 

(a) the Crown does not plead the different 

understandings of the land transfers held by the 

Crown and Ngāti Whātua Ōrākei.  To do so would 

have been a direct challenge to the basis of its Treaty 

settlement with Ngāti Whātua Ōrākei;  

(b) its only historical witness does not analyse Loveridge 

material in any depth;297 

                                            
293  Waitangi Tribunal Ōrākei Report at 28-29 [311.07123] at [31107158]-

[311.07159]; 1 Williams at [103] [201.00618] at [201.00648]. 
294  1 Kawharu at [158]-[159] [201.00190] at [201.00240]-[201.00241]. 
295  OMB1 at 15 [302.00704] at [302.00719]. 
296  See generally: 1 Kawharu at [140], [146]-[147], [150]-[153], [156]-[157] 

[201.00190] at [201.00235]-[201.00240]; 1 O’Malley at [180], [182] 
[201.00454] at [201.00519]-[201.00520]. 

297  1 Macky at [11] [202.00831] at [202.00834]; Macky NOE at 1434/14-26, 
1485/6-17. 
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(c) in any event, the plaintiff’s expert historians suggest 

Dr Loveridge’s views are in the nature of an outlier;298 

(d) the consensus of expert historians in this case was to 

the opposite effect.299 

The Native Land Court300  

6.72 The Native Land Court was established under the Native 

Lands Act 1862, with Francis Dart Fenton appointed its Chief 

Judge in 1865.    Under his administration, Chief Judge 

Fenton channelled the function of the Court to:301  

(a) provide for the ascertainment of the persons who were 

the owners of land subject to Maori proprietary 

customs according to those customs; 

(b) encourage the extinction of those customs;  

(c) convert such modes of ownership into titles derived 

from the Crown; and  

(d) regulate the descent of lands that had been converted 

to Crown derived titles. 

6.73 In effect, an individual would apply to the Native Land Court 

for a hearing to determine ownership over a block of land.  

The applicant would then present evidence to support their 

claim.  Other Maori were also able to come to court and offer 

their evidence in respect of that land.  After hearing the 

evidence, the Court would then determine who should receive 

title to the land.302   

                                            
298  O’Malley NOE at 1058/3-6, 1058/18-24. 
299  Opposing iwi’s expert historian witness summary dated 28 January 2021 at 2 

[342.28036] at [342.28037]; Plaintiffs expert historian witness summary at 
28 January 2021 at [5.1] [342.28041] at [342.28043]; O’Malley NOE 
1058/5-6, 1058/18-24. 

300  See Appendices B, C and L.8. 
301  1 Williams at [115] [201.00618] at [201.00651]. 
302  1 Williams at [116] [201.00618] at [201.00651]. 
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6.74 The Native Land Court has been widely (and strongly) 

criticised as a breach of the principles of the Waitangi 

Tribunal.  The Court was designed to undermine tribal 

structures and facilitate the alienation of land from Maori to 

ultimately benefit European settlers’ interests in acquiring 

more land.303   

6.75 The plaintiff agrees with this characterisation of the Native 

Land Court, in particular the effect of its judgments.  The 

plaintiff is reluctant, however, to accept the suggestion that 

the evidence put before the Court in particular should be 

disregarded as a historical source.304  Further, in this 

instance, Ngāti Whātua Ōrākei submit that the evidence and 

findings in this case are highly relevant, historically accurate 

and legally sound.   

The Native Land Court confirms Ngāti Whātua Ōrākei’s 

mana whenua and ahi kā 

6.76 The 700 acre Ōrākei Block was considered, not once, but 

twice by the Native Land Court.  In both instances the Court 

recognised Te Kawau as having the superior claims to the 

Ōrākei block by demonstrating clear connections and history 

with the land.  

6.77 There are two key factors that drove this matter to the Native 

land Court. First, Ngāti Whātua Ōrākei were disheartened by 

the Crown’s lack of support following the rapid loss of their 

land and so wanted security over their land at Ōrākei.305 

Secondly, Heteraka Takapuna began publicly questioning 

Ngāti Whātua Ōrākei’s rights in the land.306   

                                            
303  1 O’Malley at [197] [201.00454] at [201.00526]; 1 Williams at [113] 

[201.00618] at [201.00651]. 
304  1 O’Malley at [198] [201.00454] at [201.00527], 1 Williams at [118] 

[201.00618] at [201.00652], 1 Kawharu at [163]-[164] [201.00190] at 
[201.00241]-[201.00242]; O’Malley NOE 1023/12-21; Meredith NOE 
1143/14-18; 1178/14-33. 

305  1 Kawharu at [159] [201.00190] at [201.00241]; 1 O’Malley at [182] 
[201.00454] at [201.00520]. 

306  1 O’Malley at [183] [201.00454] at [201.00520]. 
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6.78 While a close examination of Heteraka’s claims are 

necessary,307 from the outset it is worth raising observations 

about Heteraka specifically.  Heteraka Takapuna was a person 

with reasonably unclear lineage and who appeared to lack 

support from his iwi.  Heteraka is typically described as a 

Ngāti Paoa rangatira, however it appears that in all land 

transactions between Ngāti Paoa and the Crown, Heteraka 

was never consulted by Ngāti Paoa and often received 

nothing.308   This may explain why:  

(a) in the first Native Land Court hearing, Heteraka 

claimed the land through Ngāti Tai.  However in a 

separate hearing just before the Native Land Court for 

islands in the Hauraki Gulf, Ngāti Tai rangatira Hori 

Te Whetuki challenged Heteraka’s inclusion on the 

basis that his lands were confined to Tauoma and 

Takapuna;309 and 

(b) in the second hearing, Heteraka claimed the entire 

Tamaki isthmus solely for himself,310 but also, for the 

first time, on behalf of Marutūāhu.311 

6.79 Curiously, Heteraka was born to a Ngāti Whātua mother, 

but made no claim to the land through his Ngāti Whātua 

lineage. He also claimed descent from Waiohua.312  

                                            
307  For a breakdown of Hetaraka Takapuna’s inconsistencies in his evidence, see 

Appendix C. 
308  The Ōrākei Decision at 78 [303.01613] at [303.01627]; 1 O’Malley at [185]-

[186] [201.00454] at [201.00521]-[201.00522]. 
309  1 O’Malley at [200] [201.00454] at [201.00528]. 
310  OMB1 at 89 [302.00704] at [302.00793]; The Ōrākei Decision at [53] 

[303.01613] at [303.01614]; 1 O’Malley at [207]-[208], [219] [201.00454] 
at [201.00530]-[201.00531], [201.00534]; 1 Williams at [111] 
[201.00618] at [201.00650]. 

311  OMB1 at 87 [302.00704] at [302.00791]; The Ōrākei Decision at [53] 
[303.01613] at [303.01614]; 1 O’Malley at [207], [217] [201.00454] at 
[201.00530], [201.00533]; 1 Williams at [111] [201.00618] at 
[201.00650]. 

312  1 O’Malley at [185]-[186] [201.00454] at [201.00521]-[201.00522]. 
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The Ōrākei Block – Hearing One 

6.80 Following a number of letters published in the newspaper,313 

Heteraka brought a claim to the Native Land Court for Ōrākei 

block in 1866.  As indicated, this was on behalf of Ngāti Tai.  

Te Kawau and his people opposed Heteraka’s claim.  Both 

parties had legal counsel.314 

6.81 Heteraka argued that Ngāti Tai had lived on the land until 

driven off by Ngāpuhi, but then returned.  He also claimed 

responsibility for bringing the governor to Auckland.  He also 

did not know when Ngāti Whātua had taken up residence at 

Ōrākei.315 

6.82 However Heteraka made a number of demonstrably false or 

inconsistent statements:316 

(a) He claims Ngāti Paoa sold the 1840 Transfer Land,317 

however the deed of transfer says it was from Ngāti 

Whātua.318 

(b) He claimed to have been living at Tamaki since the 

time of Governor Fitzroy, even though he said was 

unaware of events such as the land transfers in 

Auckland because he was “at the Thames”.  

(c) He found Te Taoū living at Ōrākei when he had gone 

there to welcome the first governor and had been told 

                                            
313  1 O’Malley at [182]-[196] [201.00454] at [201.00520]-[201.00526]; 

Williams NOE 753/33-34 – 754/1-5. 
314  1 O’Malley at [199] [201.00454] at [201.00527]. 
315  Minutes from first Native Land Court hearing at 1-4 [301.00426] at 

[301.00426]-[301.00430]; 1 O’Malley at [201] [201.00454] at 
[201.00528]. 

316  Minutes from first Native Land Court hearing at 1-4 [301.00426] at 
[301.00426]-[301.00430]; 1 O’Malley at [201] [201.00454] at 
[201.00528]; O’Malley NOE 1047/31-34, 1048/1-8. 

317  Minutes from first Native Land Court hearing at 3 [301.00426] at 
[301.00428]. 

318  Land Deed dated 20 October 1840 [301.00269] [336.23501]. 
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by their chiefs that Ngāti Pāoa had given them 

permission to occupy the land. 

6.83 In contrast, Ngāti Whātua Ōrākei’s witnesses consistently 

said that their interests arose from the raupatu and that 

they had remained at 2006 RFR Area since then, except for 

the time they had to withdraw in the face of Ngāpuhi 

muskets.319  Te Kawau also said that Ngāti Tai were also 

primarily based in Howick,320 which is consistent with their 

rohe in the present day. 

6.84 The Native Land Court found that Heteraka’s case had 

“entirely failed”.  In a clear judgment, the Court said:321 

(a) It would “not have sufficient validity to warrant the 

putting those tribes in possession of unoccupied 

territory, much less would such claims justify the 

Court in ejecting other persons from an estate which, 

as is proved to its satisfaction, they have beneficially 

and undisputedly enjoyed from before the foundation 

of the colony”. 

(b) The “overwhelming balance of testimony” supported 

Te Kawau. 

(c) Any interests by Heteraka were of a “trivial and 

uncertain nature”. 

The second hearing reaches the same result 

6.85 The Ōrākei Block came to the Native Land Court for a second 

time – this time the claimant was Te Kawau for Ngāti Whātua 

Ōrākei.  Te Kawau’s claim was challenged again by Heteraka, 

but also with representatives from the Marutūāhu tribes 

                                            
319  Minutes from first Native Land Court hearing at 17-19 [301.00426] at 

[301.00442]-[301.00444]; 1 O’Malley at [202] [201.00454] at 
[201.00528]; O’Malley NOE 1048/9-33, 1049/1-34, 1050/1-7. 

320  Minutes from first Native Land Court hearing at 18 [301.00426] at 
[301.00443]; 1 O’Malley at [203] [201.00454] at [201.00529]. 

321  1 O’Malley at [204] [201.00454] at [201.00529]; Native Land Court Decision 
Daily Southern Cross 10 December 1866 [301.00426] at [301.00463]. 
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(Ngāti Paoa, Ngāti Maru, Ngāti Whanaunga and Ngāti 

Tamaterā) and Tainui parties (Ngāti Te Ata, Ngāti Tamaoho, 

Ngāti Naho and Ngāti Pou).  The latter applied on the basis of 

occupation and ancestry through Waiohua, but did not 

dispute the claims of Te Kawau.  The arguments in this 

hearing were substantially similar to those heard in the first 

hearing.322 

6.86 In a comprehensive judgment, the Court awarded the title to 

Te Kawau (and twelve others from Ngāti Whātua) on the 

basis that: 

(a) Ngāti Whātua Ōrākei decisively defeated Waiohua in 

1740 and then held undisputed possession of Tamaki 

Makaurau.323 

(b) When Ngāti Whātua Ōrākei strategically withdrew from 

the 2006 RFR Area, no other iwi claimed the land and 

so “as title was in 1826, so it would be when the 

history resumed in 1835”.324 

(c) Ngāti Whātua Ōrākei were the “dominant lords of the 

soil” in Auckland at 1840.325 

6.87 In essence, the Court recognised Ngāti Whātua Ōrākei’s 

tikanga rights: that they had acquired mana whenua over 

the land from the raupatu over Waiohua and through 

uninterrupted ahi kā roa. 

Procedural defence of judgment 

6.88 Many attempts have been made by Marutūāhu, Ngāi Tai ki 

Tāmaki and Te Ākitai Waiohua to undermine this judgment 

                                            
322  1 O’Malley at [208]-[209] [201.00454] at [201.00531]; 1 Williams at [111] 

[201.00618] at [201.00650]. 
323  The Ōrākei Decision at 63-64 [303.01613] at [303.01619]-[303.01620]; 

1 Williams at [131] [201.00618] at [201.00658]. 
324  The Ōrākei Decision at 73 [303.01613] at [303.01624]; 1 Williams at [132] 

[201.00618] at [201.00658]. 
325  The Ōrākei Decision at 95 [303.01613] at [303.01635]; 1 Williams at [129] 

[201.00618] at [201.00657]. 
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in this hearing.  However the hearing, the evidence and the 

judgment were robust and cannot be ignored or 

disregarded: 

6.89 The hearing was procedurally sound: 

(i) Heteraka had his fair day in Court – he brought 17 

witnesses to support his case.  Any claim then that 

Marutūāhu were silenced in the process cannot 

stand;326 

(ii) there were a significant number of lawyers present, 

representing various interests;327 

(iii) the Native Assessor, Henare Pukuatua of Te Arawa, 

was present throughout the hearings;328 

(iv) the witnesses were cross-examined;329 

(v) each of the witnesses’ evidence was transcribed.  In 

total over 500 pages of oral testimony was recorded.  

This means that the minute books from this hearing 

are some of the most reliable historical resources 

from the time about the history of Tamaki 

Makaurau;330 

(vi) it has been suggested that a procedural deficiency is 

that Waikato-Tainui were not represented in the 

hearing, because they were rebels at the time,331 

however Ngāti Te Ata and Ngāti Tamaoho did give 

                                            
326  The Ōrākei Decision at 95 [303.01613] at [303.01635]; 1 Williams at [123] 

[201.00618] at [201.00655]; 2 Williams at [6] [201.00678] at 
[201.00681]; 1 Belgrave at [80] [202.00853] at [202.00878]. 

327  Williams NOE 753/6-35 – 754/1-21. 
328  1 Williams at [108]-[109] [201.00618] at [201.00650]. 
329  Williams NOE 753/6-35 – 754/1-21. 
330  1 Kawharu at [164] [201.00190] at [201.00242]; 1 Williams at [123] 

[201.00618] at [201.00655]. 
331  Blair NOE 658/14-33 – 659/1-24. 
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evidence.332 Further, the Court rejected Ngāti 

Te Ata’s claim that the ancestral connections were 

too tenuous to claim interests in the land.333  

(vii) under cross-examination, Dr Williams dismissed the 

idea that other iwi would not have been aware of this 

application and so would not have been heard, as this 

dispute was in the public domain for years and 

subsequent to the decision no complaints were 

recorded for the lack of interests being heard.334 

6.90 Further, the Court’s judgment is based on sound legal 

analysis:335 

(i) Chief Judge Fenton, unlike most Native Land Court 

judges, was a lawyer trained in England before 

immigrating to New Zealand; 

(ii) of all the Native Land Court decisions, it is one of the 

longest and most detailed judgments produced.  Often 

many would have been only a few paragraphs;336 

(iii) the Court carefully considered the claims of each 

applicant and where there were conflicting accounts, he 

investigated the surrounding circumstances, 

commented on the reliability of witnesses and reached 

a reasoned conclusion;337 

(iv) the purpose of the administration of the Native Land 

Court at the time was to engender an acceptance of 

                                            
332  Blair NOE 658/14-33 – 659/1-24; 1 O’Malley at [208] [201.00454] at 

[201.00531]; 1 Williams at [111] [201.00618] at [201.00650]; Meredith 
NOE at 11778/4-7. 

333  The Ōrākei Decision at 81-82 [303.01613] at [303.01628]-[303.01629]; 1 
Williams at [138] [201.00618] at [201.00660]. 

334  Williams NOE 753/6-35 – 754/1-21. 
335  1 Williams at [119] [201.00618] at [201.00653]. 
336  See also 1 O’Malley at [235] [201.00454] at [201.00540]. 
337  See the Ōrākei Decision at 77-78 [303.01613] at [303.01626]-[303.01627]; 

Williams NOE 751/1-4. 
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the jurisdiction as legitimate around the Native Land 

Court; 338 

(v) The judgment was to be a test case to outline the 

approach the Native Land Court would have to 

ascertaining Maori customary interests and 

entitlements. 

6.91 Further, the Court’s judgment accorded with tikanga: 

(i) The judgment showed proper respect for the 

importance of whakapapa evidence (which he refers 

to as “pedigrees”);339 

(ii) while acknowledging the importance of whakapapa, 

this was not enough to form the basis for a claim to 

land;340 

(iii) the Chief Judge appreciated the importance of ahi kā 

for an iwi to have mana whenua;341 

(iv) further, fishing or general access rights was not 

sufficient to establish for ahi kā. 

6.92 There is no sound basis for suggestion of bias in favour of 

Ngāti Whātua Ōrākei: 

(i) This was not a case where the Crown or a private 

purchaser already had a pre-determined prior 

arrangement to alienate the block into settle hands 

following the court hearing.342 

                                            
338  1 Williams at [121] [201.00618] at [201.00653]. 
339  See for example The Ōrākei Decision at 60 [303.01613] at [303.01618]; 

1 Williams at [120] [201.00618] at [201.00653]; Williams NOE 751/1-4. 
340  The Ōrākei Decision at 82 [303.01613] at [303.01629]; 1 O’Malley at [237] 

[201.00454] at [201.00541]. 
341  This formed the basis of finding for Te Kawau’s claim – see the Ōrākei Decision at 

95 [303.01613] at [303.01635]; 1 Williams at [122] [201.00618] at 
[201.00654]. 

342  1 Williams at [118] [201.00618] at [201.00652]. 



  94

 

100139230/8491895  

(ii) There is also no evidence to support suggestions that 

Chief Judge Fenton was personally biased because he 

had children with a Ngāti Whātua woman.343 

(iii) Counsel for Ngāi Tai ki Tāmaki suggest that finding 

against Ngāti Whātua Ōrākei would have undermined 

the land transactions Te Kawau made in 1840.  

Professor Williams denies such a claim, as it was Ngāti 

Whātua Ōrākei who had the cultivations, pa and urupa 

in the areas that were transacted.344 

“1840 rule” applicable ─ and appropriate here345 

6.93 The Native Land Court judgment also employed the 1840 

rule in his decision, which was a submission made by 

Heteraka Takapuna’s counsel.  This rule meant that the 

Court should imagine itself as sitting in 1841 when making 

customary assessments and would not consider any change 

of land title post 1840.  The basis for this was because 

Maori could not transfer land according to customary 

process from this time.346  So by determining that Ngāti 

Whātua Ōrākei were the dominant lords of the soil in 

1840,347 the application of 1840 rule supported Te Kawau’s 

claim.   

6.94 There are problematic aspects to the 1840 rule, especially 

where it has been applied to iwi which had not had 

exposure to the Crown until after 1840 (or at all).348  It is 

also not a rule that is related to tikanga. 349   However, 

                                            
343  2 Blair at [105] [201.00104] at [201.00145]; 1 Taua at [34] [203.01616] at 

[203.01621],  
344  Williams NOE 728/15-35 – 729/1-2. 
345  See also Appendix L.9. 
346  The Ōrākei Decision at 86 [303.01613] at [303.01631]; 1 O’Malley at [244] 

[201.00454] at [201.00543] 1 Williams at [125] [201.00618] at 
[201.00655]; Williams NOE 722/19-23, 723/1-9, 723/20-24. 

347  The Ōrākei Decision at 92 [303.01613] at [303.01635]. 
348  1 Williams at [126] [201.00618] at [201.00656]; 1 Kruger at [4] 

[201.00310] at [201.00312]. 
349  1 M Wilson at [28] [203.01460] at [203.01464]; 2 Kruger at [40] 

[201.00364] at [201.00374]; 2 Tawhiao at [29]–[30] [201.00607] at 
[201.00615]. 
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these concerns are not relevant for Ngāti Whātua Ōrākei.  

From 1840, the Crown had a formal presence in Auckland, 

the transfer of land in Auckland became governed by 

Crown-controlled processes, and Ngāti Whātua Ōrākei were 

no longer able to lawfully enforce their mana whenua over 

Tāmaki.350 

6.95 It is worth noting that ultimately the rule did not have a 

material bearing on the outcome of the case.  The Native 

Land Court qualified the application of this rule by saying if 

the rule was not applied, Heteraka’s claim would be no 

stronger.351  Furthermore, the Native Land Court found that 

those iwi that were in Ōrākei following 1840 were there 

because of Te Kawau’s hospitality and did not result in 

establishing customary rights.352 

Marutūāhu’s claim dismissed 

6.96 Aside from finding in total favour of Ngāti Whātua Ōrākei, 

the second judgment criticised Heteraka’s case as the 

weakest of the claims put forward and because it was 

difficult to ascertain its real character.353  The Court further 

noted that, due to numerous inconsistencies, the Court 

found that Heteraka’s evidence left an “unsatisfactory 

impression”.354  The inconsistencies that the Court observed 

were to do with where Heteraka was born and raised and 

Te Kawau and Te Taoū’s connections to Tamaki.355 

                                            
350  1 Williams [127] [201.00618] at [201.00657]. 
351  The Ōrākei Decision at 95 [303.01613] at [303.01635]; 1 O’Malley at [245]-

[246] [201.00454] at [201.00544] .. 
352  The Ōrākei Decision at 88 [303.01613] at [303.01632]; 1 O’Malley at [238] 

[201.00454] at [201.00541] .. 
353  The Ōrākei Decision at 89 [303.01613] at [303.01632]. 
354  The Ōrākei Decision at 91 [303.01613] at [303.01633]. 
355  The Ōrākei Decision at 89-90 [303.01613] at [303.01632]-[303.01633]. 
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6.97 Further analysis of the minute books show that Heteraka 

made several other inconsistent statements regarding:356  

(a) who was at Ōrākei when Ngāpuhi attacked the 

isthmus; 

(b) who built pa at Ōrākei; 

(c) whether Ngāti Whātua Ōrākei supported Ngāti Paoa 

following Ngāpuhi attack;  

(d) where Ngāti Whātua Ōrākei at Hobson’s arrival; 

(e) Ngāti Paoa’s relationship to Ōrākei; and 

(f) which iwi Kiwi Tamaki was from. 

6.98 The Court also noted that of Heteraka Takapuna’s 17 

witnesses, all of them had a personal interest in the 

outcome of the case.  This was because they were either 

from the same tribe or, as was the case with his Pākehā 

witness, they would receive a financial benefit to the land if 

Heteraka was successful.357   

6.99 In contrast, of the 20 witnesses who gave evidence in 

support of Te Kawau, nine of those had no claim to the 

Ōrākei estate.358  This included: 

(a) multiple Pākehā witnesses who claimed that 

Te Kawau’s people were the sole resident Maori on 

that part of the shores of Waitematā at the time of 

                                            
356  For a breakdown of these inconsistencies see Appendix C. 
357  The Ōrākei Decision at 95 [303.01613] at [303.01635]; See for example the 

constant denials from Charles de Thierry at OMB1 at 182-186 [302.00704] at 
[302.00886]-[302.00890], despite the existence of a deed of land between 
him and Heteraka for land in the Ōrākei block.  1 O’Malley at [189]-[190], [221], 
[240] [201.00454] at [201.00523]-[201.00524], [201.00535], 
[201.00542]. 

358  The Ōrākei Decision at 95 [303.01613] at [303.01635]; 1 O’Malley at [240] 
[201.00454] at [201.00542]. 
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the arrival of Governor Hobson and that they had 

houses and cultivations in the area at this time;359 

(b) representatives from Ngāpuhi, Ngāti Rango and 

Te Uri o Hau, who recognised that Ngāti Whātua 

Ōrākei were the iwi based at Ōrākei, Ōkahu, Horotiu, 

Remuera, Waipapa and Whakatakataka.360 

6.100 Aside from these inconsistencies and biases, Marutūāhu 

simply presented little evidence at the hearings to justify 

their interests over the land.  Instead most of the evidence 

refers to Ngāti Whātua Ōrākei and Ngāti Paoa’s interests in 

the wider Tamaki isthmus.361  Both iwi acknowledge their 

respective mana whenua in the broader isthmus, as 

recorded in the Kawenata between the iwi.362 

Ngāti Whātua Ōrākei becomes landless 

6.101 Despite the resounding recognition of their rights at the 

Native Land Court, the relationship between the Crown and 

Ngāti Whātua Ōrākei continued to deteriorate as the Crown 

sought to acquire their papakāinga at Ōrākei: 

6.102 As Reverend Maori Marsden observed, the people of Ōrākei:  

“became displaced persons, without a country or land, 
a people without mana, a people who had lost their 
identity and their mauri” 

6.103 Ngāti Whātua Ōrākei did their best to stop the loss of land – 

for decades they made multiple applications and petitions to 

the Court and Crown for recognition of their rights in the 

                                            
359  The Ōrākei Decision at 95 [303.01613] at [303.01635]; 1 O’Malley at [240] 

[201.00454] at [201.00542]. 
360  See: Matire Toha from Ngāpuhi – OMB2 at 37, 50-51, 55 [303.01303] at 

[303.01340], [303.01353]-[303.01354], [303.01358]; Te Hermara Tauhia 
of Ngāti Rango – OMB2 at 59-60 [303.01303] at [303.01362]-[303.01363]; 
Pairama Ngutahi from Te Uri o Hau – OMB2 at 67 [303.01303] at 
[303.01370]; 2 Blair at [86]-[88] [201.00104] at [201.00137]-
[201.00138]. 

361  1 Kawharu at [165] [201.00190] at [201.00242]. 
362  See: Kawenata [335.23463] and Conciliation Agreement between Ngāti Whātua 

Ōrākei and Ngāti Paoa dated 21 January 2017 at [1] [339.26185] at 
[339.26187]. 
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whenua.  In total there were eight actions to the Maori Land 

Court, four to the then-named Supreme Court, two to the 

Court of Appeal, two in the Compensation Court, made six 

appearances before various commissions of inquiry, and 

fifteen petitions to Parliament seeking restoration of tribal 

ownership of their land.  At one point they even built a 

palisade to protect their home.  However this was all in 

vain.  Almost all of these were dismissed.  Notably in one 

case where the Court found in Ngāti Whātua Ōrākei’s 

favour, the Crown simply ignored the result for years and 

kept the report hidden from the public.363  

No other iwi protested 

6.104 In this period only Ngāti Whātua Ōrākei were the iwi that 

protested these steps by the Crown.364  Aside from the two 

Native Land Court hearings, at no point did Marutūāhu 

protest the use and acquisition of lands in the 2006 RFR 

Area.365  In particular, Marutūāhu in this case rely heavily 

on their connections to Waipapa to say they have mana 

whenua in Auckland.366  However only Ngāti Whātua Ōrākei 

appear to have protested to the Crown for recognition of 

their rights there.367 

6.105 Conversely, Marutūāhu did protest in the strongest way 

possible when their rights were infringed: in 1851 300 

Marutūāhu men in fleets of war canoes descended on 

Auckland to protest the arrest of one of their rangatira.368 

Indeed arguably their lack of protest was an 

                                            
363  Waitangi Tribunal Ōrākei Report at 61, 71, 79, 91-92, 104, 110-11, 120-121, 

216, 218 [311.07123] at [311.07191], [311.07201], [311.07209], 
[311.07221]-[311.07222], [311.07234], [311.07240]-[311.07241], 
[311.07250]-[311.07251], [311.07346], [311.07348]; 1 Kawharu at 
[171]-[172], [178]-[179], [182]-[183], [194] [201.00190] at [201.00244], 
[201.00246]-[201.00247], [201.00250]. 

364  1 Kawharu at [175] [201.00190] at [201.00245]. 
365  1 O’Malley at [271] [201.00454] at [201.00553]. 
366  See: 1 D Ngamane at [15] [203.01414] at [203.014116]’ 1 W Ngamone at 

[88], [103]-[108] [201.01392] at [203.01405], [203.01407]-[203.01408]; 
1 M Wilson at [33], [58] [203.1460] at [203.01465], [203.01468] 

367  1 O’Malley at [255]-[258] [201.00454] at [201.00548]-[201.00549]. 
368  1 O’Malley at [243] [201.00454] at [201.00543]. 
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acknowledgement that their interests in the 2006 RFR Area 

did not amount to mana whenua status. 

Ngāti Whātua Ōrākei maintaining mana whenua and 

ahi kā in modern times 

6.106 Despite the Crown’s Treaty breaches rendering them all but 

landless, Ngāti Whātua Ōrākei have maintained their mana 

whenua to this day.  Indeed, Ngāti Whātua Ōrākei’s mana 

whenua has been acknowledged and recognised by the 

Crown and other iwi. 

6.107 In contrast, it was not until the 2000s before any historian 

was prepared that suggested Marutūāhu had considerable 

interests in Tamaki – and that was by Professor Belgrave.  

Conflicting historical narratives 

6.108 The Crown and opposing iwi have put forward explanations 

that offer various alternative points of view to certain 

aspects of the historical sequence as set out above.  In the 

plaintiff’s submission, those alternatives provide, for the 

most part, a different emphasis on certain isolated events 

already described and do not ultimately bear on the thrust 

of that historical sequence.  It is not clear to the plaintiff 

that the Crown and opposing iwi wish to present those 

alternative interpretations as a complete response to the 

historical orthodoxy as a whole, but if that is the case the 

plaintiff resists that on the basis of the evidence the Court 

has heard during this trial. 

6.109 This section of the submissions sets out the plaintiff’s 

understanding of each of the proposed alternatives, and 

submits generally that these events do not sit on sound 

historical footing and do not undermine the predominance 

of the plaintiff’s customary interests in the Tamaki isthmus. 

6.110 The plaintiff sets out these events in roughly chronological 

order, noting that in some cases evidence has been offered 

to the Court that does not provide approximate dates or 
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other reference points upon which the Court can assess 

time. 

Marutūāhu influence in the central isthmus  

6.111 The case for Marutūāhu highlights interests gained as a 

result of the invasion of Rautao, a Marutūāhu chief, who 

experienced some military victories with respect to the then 

incumbent Waiohua group.  Marutūahu witnesses suggest 

that, as a result of Rautao’s influence, Marutūahu 

established and maintained interests along the Tamaki River 

and on the east of the isthmus (including at Taurarua along 

the Waitematā), and that any interests Ngāti Whātua Ōrākei 

gained as a result of the raupatu of Waiohua were centred 

in the Manukau, Maungakiekie and to the west. 

6.112 This theory is highlighted by Professor Belgrave in 

particular,369 and appears to be the basis of the significance 

of Maungawhau to Marutūāhu.370  However Professor 

Belgrave is tentative on this point – he acknowledges the 

evidence is mixed (i.e. that there is no clear evidence that 

Marutūāhu occupied the isthmus as a result of the military 

event) and cites no sources.   

6.113 The plaintiff submits that there are a number of 

shortcomings in relation to emphasis the Court can place on 

the significance of this event: 

(a) Timing: The attack by Rautao appears to have 

predated the Te Taoū raupatu of Kiwi Tamaki by 

about a century (taking place in approximately 1630-

1640).371  While Professor Belgrave defers, 

                                            
369  1 Belgrave at [778]-[781] [202.00853] at [202.01153]-[202.01154]. 
370   See: 1 W Ngamone at [80]-[83] [203.01392] at [203.01403]; 1 Rawiri at 

[28] [203.01435] at [203.01439]; 1 Taipari at [8] [203.01453] at 
[203.01454]; 1 M Wilson at [55], [58] [203.01460] at [203.01468]; 
Rebuttal evidence of David Taipari dated March 2007 at [10] [309.05731] at 
[309.05735]. 

371  David Simmons Māori Auckland at [47]: [342.27804[ at [342.27818]; 2 
Williams at [19] [201.00678] at [201.00685]; 2 Blair at [65]-[67] 
[201.00104] at [201.00126]. 
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unacceptably in Dr O’Malley’s opinion,372 to the oral 

traditions of different tribes, even Marutūāhu 

witnesses who are sources of those traditions accept 

that Rautao pre-dates Tuperiri significantly.373 A 

witness also acknowledged that any Marutūāhu 

presence at Taurarua was “in the time of Rautao.”374   

(b) Lack of occupation: Rautao and his Marutūāhu 

followers did not stay in Tamaki Makaurau.  Instead, 

as Professor Belgrave observed, this was purely a 

raid for revenge for the murders of his family and 

afterwards he returned to Hauraki.375  Further, 

evidence submitted by Marutūāhu accepts that 

Waiohua still occupied many other fortified pa in the 

isthmus following the attack.376  Stone, as referred to 

by Mr Blair, too suggests that “once the utu account 

had been squared by the spilling of blood, they 

returned home”.377 

6.114 The Marutūāhu emphasis as to the significance of Rautao is 

also inconsistent with the evidence of Te Ākitai Waiohua, 

who accepts that Kiwi Tamaki was defeated by Te Taoū, 

who then settled in the Tamaki isthmus. Te Ākitai’s dispute 

is not with the fact of the defeat, rather the significance for 

the Waiohua people as a matter of tikanga (which will be 

discussed below). 

Date of the raupatu of Waiohua by Te Taoū 

6.115 Under cross-examination by Ngāi Tai Ki Tamaki in 

particular, historical and tikanga experts were urged to 

                                            
372  2 O’Malley at [35] [201.00564] at [201.00575]. 
373  Taipari NOE at 2398/10-13. 
374  W Ngamane NOE 2378/14-29. 
375  1 Belgrave at [779] [202.00853] at [202.01153]. 
376  1 Taipari at [1(d)] [203.01453] at [203.01454]; [303.01762] at 

[303.01764]. 
377  RCJ Stone From Tamaki-Makau-Rau to Auckland (Auckland University Press, 

Auckland, 2001) at 28 [341.27512] at [341.27519]; 2 Blair at [63], 
[201.00104] at [201.00126]. 
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consider that the raupatu of Waiohua by Te Taoū was not in 

the vicinity of 1740 (which is the plaintiff’s case, and 

supported by the orthodox historical sequence), but much 

later.378  They cite a footnote by Angela Ballara who 

suggests it may be as late as 1780 or 1790, based on an 

estimation of Te Kawau’s year of birth in the 1790s.379 

6.116 This reasoning by Ballara is itself problematic.  In 1869, 

Paora Tuhaere wrote Te Kawau was 90 years old (or older) 

and so would place his birth in the 1770s, not the 1790s.380  

This would tend to cast doubt over the timeframe Ballara 

relies on for the raupatu. 

6.117 Further a number of historical sources and reports identify 

or accept the raupatu as being in the 1740s – 1750s: 

Historical material 

(a) R C J Stone From Tamaki Makau-Rau to Auckland, 

which notes that estimates put the raupatu between 

1740 – 1750;381  

(b) Maurice Alemann Early Land Transactions in the Ngāti 

Whātua Tribal Area.  Alemann relies on Percy 

Smith;382 

(c) Sir George Graham papers, which place the raupatu 

in 1740 or possibly 1760;383  

(d) Handwritten notes from Paora Tuhaere identify the 

raupatu and conquest between 1750 – 1755;384 

                                            
378  See generally: Williams NOE at 730/20-34, 731/1-33, 732/1-33; Meredith NOE 

at 1145/18-28. 
379  Ballara Taua at 493 fn1 [341.27603] at [341.27631A].  
380  2 O’Malley at [13] [201.00564] at [201.00569]. 
381  [341.27512] at [341.27531]. 
382  [303.01766] at [303.01928]. 
383  [301.00041] at [301.00041], [301.00044]. 
384  [340.27197] at [340.27207]. 
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Reports 

(e) The Ōrākei Report from the Waitangi Tribunal at 

[3.2];385  

(f) Tangata Whenua consultation report for Auckland 

Council in 1998;386 

(g) July 1996 Working Paper for the Waitangi Tribunal for 

Rangahaua Whanui District 1 Auckland by Rose 

Daamen, Paul Hamer and Barry Rigby.  This report 

notes Fenton, Smith and Graham accept the raupatu, 

Fenton says 1740, Smith says 1750;387 

(h) Mana whenua report: The historical and spiritual 

pathways of Te Taoū by Shane Paul and Lily George 

dated August 2000.  This report cites Smith, which 

says that the raupatu was in 1750, but acknowledged 

that others report it as 1740;388  

Material prepared by OTS 

(i) OTS memorandum recording draft outline of history 

of Tamaki Makaurau for Treaty settlement 

negotiations for Ngāti Whātua Ōrākei.  This noted the 

conquest was complete around 1750, starting 

sometime after 1743;389 

(j) OTS memorandum dated 3 February 1998 

summarising the main claimant groups in 

Auckland;390 

                                            
385  [311.07123] at [311.07147]. 
386  [306.03741] at [306.03772]. 
387  [312.08248] at [312.08290]-[312.08291]. 
388  [313.09248] at [313.09261]. 
389   [301.00001] at [301.00003]. 
390  [306.03790] at [306.03792]. 
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(k) OTS memorandum from Jay Eden dated 1 November 

2004 at [5];391  

(l) OTS memorandum from Jay Eden dated 1 April 2005 

at [9];392  

(m) OTS memorandum from Jay Eden dated 4 October 

2005 at footnote 4.  This memorandum says that 

most people follow the 1740 date except for 

Ballara;393 

(n) OTS memorandum from Jay Eden dated 30 April 

2006 at [18].  This memorandum notes the date of 

the raupatu is between 1740 – 1780 and that Stone 

and Fenton support 1740 whereas Ballara and 

Simmons support 1780;394  

(o) OTS memorandum from Jay Eden and Sonja Mitchell 

dated May 2006;395 

(p) letters from OTS to Paul Majurey for Marutūāhu, Hare 

Mikaere for Tainui Waka Alliance and Te Warena Taua 

for Ngāi Tai ki Tāmaki dated 21 November 2006;396   

(q) Brief of evidence of Rachel Houlbrooke dated 

26 February 2007 at [168.1].397 

6.118 While the date may have variances, it is somewhat 

inconsequential: what is more important is the raupatu and 

subsequent ahi ka roa, and this has been almost universally 

accepted (including by Ballara herself).  The plaintiff 

suggests the opposing iwi cross-examination on this point 

                                            
391  [307.04653] at [307.04654]. 
392  [332.21110] at [332.21111]. 
393  [337.24480] at [337.24482]. 
394  [308.05290] at [308.05293]. 
395  [308.5311A] at [308.5311A]. 
396  [337.24443] at [337.24445]; [337.24468] at [337.24471]; [337.24455] 

at [337.24457]. 
397  [309.05540] at [309.05583]. 
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fails to cast significant (or any) doubt over the date of the 

raupatu to sustain a suggestion that the ahi ka of Ngāti 

Whātua Ōrākei was short lived.  

Consequences of the raupatu 

6.119 Both Mr Derby for Te Ākitai and Mr McBurney for Ngāi Tai ki 

Tāmaki advanced alternative interpretations of the 

consequences of the raupatu, although they did not appear 

to differ significantly as to the relevant events. 

Mr Derby 

6.120 Mr Derby’s evidence was that the conflict did not alter the 

underlying mana of the Waiohua lineage, and that Te Ākitai 

Waiohua, who were “re-established” in the 1820s, 

maintained that mana through their whakapapa to those 

ancestors and their close connections to the other iwi of 

Tamaki.    

6.121 Under cross-examination, Mr Derby said that in providing 

this evidence he was not necessarily rejecting Ngāti Whātua 

Ōrākei’s version of the narrative, but simply wished to point 

out that there may be “older submerged histories” that 

should be considered alongside those narratives.398  He also 

acknowledged that the sources he relied on regarding the 

submerged histories were primarily from individuals who 

take a position averse to Ngāti Whātua Ōrākei.399    

6.122 When questioned specifically about whether his view was 

that Te Taoū were absorbed into Waiōhua rather than the 

other way around, Mr Derby noted that it was his view but 

one he “advanced cautiously” on the basis that those 

questions “are for people with a much better knowledge of 

customary interests than me”.400   

                                            
398  Derby NOE 2985/7. 
399  Derby NOE 2985/12-16, 2986/1-33. 
400  Derby NOE 2989/22-29. 
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6.123 As above, Ngāti Whātua Ōrākei acknowledges that some 

Waiohua people survived.  Those survivors who 

intermarried with Ngāti Whātua came under Ngāti Whātua 

Ōrākei’s influence and their descendants today are Ngāti 

Whātua Ōrākei.  Those who did not intermarry with Ngāti 

Whātua Ōrākei were pushed out of the Tāmaki isthmus 

itself and never regained political authority.   

6.124 Derby himself acknowledged that when Te Ākitai were re-

established, their territory included Pūkaki and the 

“southern part of Tāmaki”.401  Under cross-examination, 

Mr Derby admitted he was not sure where the precise 

boundaries of “Tāmaki” were in the material he relied on, 

and that it might well have included Wiri, Pūkaki and 

Ōtāhuhu.402  Derby also said that he was not competent to 

address the relationship between Waiohua and Te Ākitai 

Waiohua as it was a question of customary interests.403  

6.125 The issue of whether mana whenua can be maintained 

through whakapapa alone is the subject of expert tikanga 

evidence, and Mr Derby noted several times, he is not a 

tikanga expert.404  Under cross-examination, Mr Derby 

admitted that whakapapa without occupation is unlikely to 

create political authority.405  He felt unable to express a 

view on whether it could maintain it.    

Mr McBurney  

6.126 In his brief of evidence, Mr McBurney doubted whether 

Te Taoū ever achieved a comparable level of dominance to 

Te Waiōhua, pointing to subsequent defeats at the hands of 

Ngāti Pāoa, particularly following the battle of Ōrohe.406 

                                            
401  Summary of evidence of Mark Derby dated 8 April 2021 at [11] [350.33722] at 

[350.33725]. 
402  Derby NOE 1987/16-19. 
403  Derby NOE 2980/23-25. 
404  Derby NOE 2968/24-26 
405  Derby NOE 2933/10-14. 
406  1 McBurney at [40], [42]–[44] [203.01589] at [203.01600]-[203.01601]. 
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6.127 This is inconsistent with Mr McBurney’s previous Mahurangi 

report, where he records the raupatu was akin to a 

revolution.407  Under cross-examination, Mr McBurney said 

he understood “raupatu” to mean that one people had 

displaced another.408  As to whether he maintained his view 

that there had been raupatu by Te Taoū over Waiohua in 

this proceeding, Mr McBurney said his views had “changed 

somewhat”, but that ultimately “I have to stand by it”.409 

6.128 The battle of Ōrohe was a key event in Mr McBurney’s 

narrative.  His evidence was that Te Taoū suffered a serious 

defeat and retreated to the Waitakere ranges before 

returning to Mangere and Ihumātao.410  However, under 

cross-examination it became clear that the authorities he 

relied on did not support the suggestion that Te Taoū were 

scattered or retreated following the defeat.411  Rather, the 

Ōrākei minute books suggest there were no permanent 

Te Taoū settlements on the Waitematā side of the isthmus 

at that time.412 

There was no raupatu413 

6.129 Ngāi Tai Ki Tāmaki has also suggested through Mr Taua that 

“there was no such thing as the Ngāti Whātua Ōrākei 

raupatu of Tamaki.”414  Mr Taua said that he has held these 

views since he was a child, on the basis that he was taught 

by his grandparents “the correct history as we know it”.415   

                                            
407  McBurney “Traditional History Overview of the Mahurangi and Gulf Islands 

District” [349.32849] at [349.32996]. 
408  McBurney NOE 2812/32–2813/4. 
409  McBurney NOE 2815/4–20. 
410  1 McBurney at [43] [203.01589] at [203.01600]. 
411  McBurney NOE 2825/15–2830/6. 
412  OMB 2 at 14 [303.01303] at [303.01317]. 
413  See Also Appendix L.5. 
414  1 Taua at [23] [203.01616] at [203.01619]. 
415  Taua NOE 2654/1-7 [203.01616] at [203.01619]. 
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6.130 Mr Taua said that the battle was variously an “inter-tribal 

fight”416 and a “family squabble”,417 because both Kiwi 

Tamaki and Tuperiri had common Waiohua whakapapa.  

Mr Taua considered that anyone who suggests otherwise, 

including the weight of historical evidence and the people of 

Ngāti Whātua Ōrākei, are simply wrong.418  In the plaintiff’s 

submission, Mr Taua was certainly out on a limb in terms of 

this suggestion.   

6.131 Further, Mr Taua did not engage with the plaintiff’s evidence 

which suggests that: 

(a) there are subjective and objective dimensions of 

whakapapa, and an individual with whakapapa to 

different (or the same) ancestors requires that 

individual to emphasise different aspects of 

whakapapa at different times.419  At the time of the 

battle between Kiwi Tamaki and Tuperiri, each were 

represented distinct whakapapa: Kiwi chose Waiohua 

and Tuperiri chose Te Taoū.  There is no evidence or 

suggestion by any other witness in this proceeding to 

sustain the suggestion that this was not a battle 

between two distinct political groups, even though 

the two had whakapapa in common; 

(b) despite the common whakapapa, the consolidation of 

the battle by Tuperiri and Te Taoū through occupation 

of the isthmus of Te Taoū was under the mantle, 

mana and political influence of Te Taoū (not Waiohua 

or Tainui).420 

6.132 The plaintiff submits that little attention should be given to 

Mr Taua’s suggestion.  In the plaintiff’s view, it was partial, 

                                            
416  1 Taua at [23]. 
417  Taua NOE 2654/6. 
418  Taua NOE 2586/26. 
419  2 Kruger at [29] [201.00364] at [201.00374]. 
420  Kawharu NOE at 292/7-8; Meredith NOE 1158/18-34 – 1156/1-7. 
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speculative, and intended to denigrate the mana of Ngāti 

Whātua Ōrākei. 

Ngāti Whātua Ōrākei is not an iwi 

6.133 Relatedly, Mr Taua also suggested that Ngāti Whātua Ōrākei 

is not an iwi.  Mr Taua’s evidence was in these terms:421 

… there’s no such tribe called Ngāti Whātua ki Ōrākei. 

6.134 It is not clear the exact basis upon which Mr Taua made this 

assertion (and it does not matter, because ultimately the 

topic is totally irrelevant to the proceeding), but in the 

plaintiff’s submission Mr Taua again was deliberately and 

gratuitously seeking to offend the people of Ngāti Whātua 

Ōrākei, in contravention of the ordinary parameters of 

expert witnesses. 

The (in)significance of Mokoia and Mauinaina 

6.135 Many witnesses for Marutūāhu over-emphasised the 

significance of Mokoia and Mauinaina.422  Whatever their 

historical importance may be, they have limited relevance 

to this proceeding: this is modern day Panmure and is not 

where Ngāti Whātua Ōrākei have mana whenua and the 

declarations sought have no bearing on these pa. They are 

outside the 2006 RFR Land. Instead this is an area where 

Ngāti Paoa have mana whenua.423   

6.136 However, for completeness, the claims that Mokoia and 

Mauinaina were the only pa in the isthmus in the 19th 

century is incorrect.  In fact, as noted above, Ngāti Whātua 

Ōrākei had multiple pa as at 1840 as well as their two 

principal kāinga at Onehunga-Mangere and Ōrākei.424 

                                            
421  Taua NOE 2585/6-11 
422  See: 1 Rawiri at [74(a)] [203.01435] at [203.1445]; 1 M Wilson at [146(a)] 

[203.01460] at [203.1479]. 
423  2 Blair at [94.2] [201.00104] at [201.00140]; 2 Williams at [25.1] 

[201.00678] at [201.00686]. 
424   See generally: Dimensions at 43-49 [304.019623 at [304.02011]-

[304.02017]; 2 Blair at [94.2] [201.00104] at [201.00140]; 1 Williams at 
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Marutūāhu “gave Ngāti Whātua Ōrākei permission to 

live at Orakei” 

6.137 Marutūāhu claimed that Ngāti Whātua Ōrākei were living at 

Ōrākei with Marutūāhu’s permission.  Specifically, they refer 

to a conversation between Uruamo from Ngāti Whātua 

Ōrākei and Kahukoti of Ngāti Paoa at a peace meeting at 

Orere.425  

6.138 In response: 

(a) Te Kawau flatly denied this version of Orere 

meeting;426 

(b) None of the Marutūāhu witnesses has provided any 

independent sources to verify this claim; 

(c) there is no evidence to suggest that permission was 

necessary for Ngāti Whātua Ōrākei to live at 

Orakei;427 

(d) Ngāti Whātua Ōrākei did not act in a manner that 

suggested it was living on this land under the mana 

of another tribe;428 

(e) Marutūāhu tribes did not act like they were an iwi 

who had mana over Ngāti Whātua, in particular they 

did not protest any of the tuku Ngāti Whātua Ōrākei 

did to the Crown and Waikato iwi;429 and 

                                            
[45]-[49] [201.00618] at [201.00631]-[201.00633]; 1 Meredith at [165] 
[201.00375] at [201.00422]. 

425  1 M Wilson at [74], [84]-[87]. 
426  OMB1 at 213 [302.00704] at [302.00917]. 
427  1 O’Malley at [120] [201.00454] at [201.00497]. 
428  2 Blair at [72] [201.00104] at [201.00131]; [305.02693] at [305.02794]; 

2 Williams at [22] [201.00678] at [201.00685]. 
429  2 Williams at [22] [201.00678] at [201.00685]. 



  111

 

100139230/8491895  

(f) this matter was also raised and dismissed in the 

Native Land Court for these reasons.430 

6.139 Furthermore this discussion was between Ngāti Whātua 

Ōrākei and Ngāti Paoa, not with Marutūāhu.431  Again, this is 

an example of Ngāti Paoa’s acknowledgement of Ngāti 

Whātua Ōrākei and its mana whenua. 

Sites of significance in the 2006 RFR Land 

6.140 Marutūāhu claimed they have ongoing connections to the 

isthmus at Maungawhau, Waipapa, Taurarua, Pukekawa, 

Ōkā, Te Tō, Onepuwhakatakataka.432   

6.141 However, there is no record of any Marutūāhu settlements 

at these places, nor have any historical sources been 

referred to, to substantiate these claims.433   

Maungawhau 

6.142 Marutūāhu have provided inconsistent evidence about 

Maungawhau.  A number of witnesses claimed that 

Marutūāhu lived at Maungawhau in the 18th and 19th 

centuries.434  However one of their own witnesses said that, 

following Rautao’s attack at Maungawhau, the land became 

tapu and so no one lived there.435  The latter claim is more 

consistent with the historical record, which notes that 

Maungawhau was overgrown and abandoned in the time of 

Waiohua.436   

Waipapa 

6.143 Marutūāhu also claimed Waipapa is an important site, on 

the basis that Waipapa was an area for Marutūāhu trade in 

                                            
430  1 O’Malley at [120] [201.00454] at [201.00497]; 1 Williams at [136]-[137] 

[201.00618] at [201.00659]. 
431  2 Blair at [73] [201.00104] at [201.00132]. 
432  1 M Wilson at [53]-[58] [203.01460] at [203.01468]. 
433  2 Williams at [20] [201.00685]; 2 Blair at [70] [201.00104] at [201.00128]. 
434  1 M Wilson at [58] [203.01460] at [203.01468]. 
435  1 W Ngamane at [80] [203.01392] at [203.01403]. 
436  2 Blair at [70.4] [201.00104] at [201.00129]; 2 Williams at [14.1] 

[201.00678] at [201.00682]. 
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the 1840s-1850s, and that Marutūāhu kaumātua lived at 

native hostels there.437  However this does not confer any 

customary rights to Marutūāhu.438  Other iwi stayed at this 

native hostel, and none of those claim mana whenua over 

this area.439  Furthermore, as mentioned, Ngāti Whātua 

Ōrākei petitioned the Crown for the recognition of their 

rights there,440 but there is no evidence of Marutūāhu 

asserting any interests there. 

Taurarua 

6.144 Marutūāhu claimed that Taurarua was a Marutūāhu pa.441  If 

referring to the period since the 18th century raupatu, it is 

firmly rejected by the plaintiff.442  Taurarua is only a short 

walk from the Ngāti Whātua Ōrākei marae,443 and as 

previously discussed, Ngāti Whātua Ōrākei spent over two 

decades protesting the inclusion of Taurarua in the 1840 

Transfer Land.444 There is no evidence Marutūāhu did the 

same.  Further, there is no evidence that Ngāti Maru 

occupied this area in the 19th century.445  Notwithstanding, 

Mr Ngamane (who while not an expert witness in this 

proceeding, has assisted the Court in Marine and Coastal 

proceedings as a pukenga) conceded that Taurarua was a 

Marutūāhu pa in the time of Rautao.446 

6.145 As for the other sites of significance, Pukekawa was not a 

pa, as no one lived there because the land was sour and 

                                            
437  1 W Ngamane at [106]-[107] [203.01392] at [203.01408]. 
438  2 Tawhiao at [27] [201.00607] at [201.00615]; 2 Williams at [15] 

[201.00678] at [201.00683]. 
439  2 Blair at [82] [201.00104] at [201.00135]. 
440  1 O’Malley at [255]-[258] [201.00454] at [201.00548]. 
441  1 W Ngamane at [109] [203.01392] at [203.01408]. 
442  2 Blair at [82] [201.00104] at [201.00134]. 
443  2 Blair at [14] [201.00104] at [201.00110]. 
444  1 O’Malley at [259] [201.00454] at [201.00549]; 2 Williams at [18] 

[201.00678] at [201.00684]. 
445  2 Williams at [15] [201.00678] at [201.00683]. 
446  W Ngamane NOE 2378/14-29. 
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could not grow kumara,447 and previously Ngāti Paoa stayed 

at Te To, but did so under the agreement of Te Taoū and 

Te Kawau.448  The evidence of Mr Taipari, the purpose of 

which was to explain the significance of an item special to 

Marutūāhu in the Auckland Museum near Pukekawa, 

acknowledged that ‘ahi ka’ would not be a way to describe 

this kind of connection.449  Rather:450 

… we are a transient people across a big vast tribal 
estate, not just focused in one area, so we have 
different things that we do in different places and … we 
acknowledge those places for those reasons. 

6.146 Marutūāhu also made reference to other sites of significance 

in the isthmus more broadly, including Te Pupu o Kawau,451 

Karaka Bay,452 Hauraki Gulf,453 or the Mahurangi region,454 

or the area in the Fairburn transaction.455 These are all 

outside of the 2006 RFR Area and so are not relevant for 

this proceeding. 

The Belgrave redivision of the isthmus 

6.147 Marutūāhu’s historian Professor Belgrave suggested in 

evidence that the isthmus can be divided into two zones: 

from Northcote in the north-west to Papakura in the south-

east, and Maungawhau north of the line and Maungakiekie 

to the south.456  This line is informed by the harbours at 

Waitematā and Manukau and on the basis that Marutūāhu 

                                            
447  2 Blair at [70.3] [201.00104] at [201.00129]. 
448  2 Blair at [70.5] [201.00104] at [201.00129]. 
449  Taipari NOE 2393/29-31. 
450  Taipari NOE 2393/22-29. 
451  1 Rawiri at [31] [203.01435] at [203.01439]; 1 M Wilson at [63] 

[203.01460] at [203.01469]. 
452  1 Rawiri at [47]-[48] [203.01435] at [203.01441]; 1 M Wilson at [96]-[97] 

[203.01460] at [203.01472]. 
453  1 W Ngamane at [39]-[46] [203.01392] at [203.01397]. 
454  1 W Ngamane at [93]-[97] [203.01392] at [203.01405]-[203.01406]. 
455  1 W Ngamane at [98]-[101] [203.01392] at [203.01406]-[203.01407]. 
456  Despite saying that he was “shocked” to see that Professor Williams’ reply 

evidence had attempted to present a visual reflection of that line.  Belgrave NOE 
2237/29-33. 
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has greater claim to the land on north-eastern side of the 

isthmus and the southern shores of the Waitematā.457 

6.148 However the Belgrave redivision did not address: 

(a) the route Te Taoū took to conquer the isthmus, which 

was along the southern shores of the Waitematā;458 

(b) that at 1840 in the Marutūāhu zone Ngāti Whātua 

Ōrākei had:459  

(i) kāinga at Orakei; 

(ii) pa at Waipapa (Mechanics Bay), Te Umuponga, 

Ōkahu, Ōrākei, Rangitoto-iti (Remuera); 

(iii) cultivations at Horotiu, Waiariki and Orakei; 

and 

(iv) burial sites at Ōkahu and Whakatakataka; and 

(c) the tuku whenua from Ngāti Whātua Ōrākei in the 

1840 Transfer Land. 

Significance of Dr Loveridge’s work 

6.149 As referred to briefly earlier in these submissions, the 

Crown’s cross-examination of the historian expert witnesses 

in this proceeding appeared to centre on elevating the work 

of Dr Loveridge, a former senior Crown historian. 

6.150 Dr Loveridge produced two pieces of research that relate to 

Ngāti Whātua in the broader sense – his first was a peer 

review of a report by Philippa Wyatt commissioned by Ngāti 

                                            
457  1 Belgrave at [774] [202.00853] at [202.01152].  A visual representation of 

this is at 2 Williams at [30] [201.00678] at [201.00690]. 
458  1 Kawharu at [74] [201.00190] at [201.00212]; 1 O’Malley at [53] 

[201.00454] at [201.00473]; 2 Williams at [30] [201.00678] at 
[201.00688]-[201.00690]. 

459   See generally: Dimensions at 43-49 [304.019623 at [304.02011]-
[304.02017]; 2 Blair at [94.2] [201.00104] at [201.00140]; 1 Williams at 
[45]-[49] [201.00618] at [201.00631]-[201.00633]; 1 Meredith at [165] 
[201.00375] at [201.00422]. 
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Whātua o Kaipara in its Treaty settlement negotiations,460 

the second a peer review of work completed by Bruce 

Stirling commissioned by Ngāti Whātua Ōrākei for use in its 

negotiations.461  

6.151 At its highest level, Dr Loveridge was adamant that Ngāti 

Whātua Ōrākei had sold rather than gifted the central 

Auckland lands included in the October 1840 deed. In his 

first report, his justification for this largely consisted of 

pointing to English-language documents that use the word 

‘sold’, along with protests over the inclusion of Taurarua in 

the transaction.462 There is almost no acknowledgement of 

differing cultural attitudes towards land, or the linguistic 

challenges of translating into te reo Māori a concept (land 

sales) that did not exist in Māori custom. Loveridge 

appeared entirely oblivious to the ways in which tikanga 

guided Māori actions and understandings in the mid-

nineteenth century.   

6.152 In his second report, which drew heavily on the first, 

Loveridge claimed, by reference to the October 1840 deed 

signed by Ngāti Whātua rangatira with the Crown, that 

‘there is ample evidence that this was viewed by Ngāti 

Whātua at the time as a permanent alienation’.463 He failed 

to provide any indication as to what this ‘ample evidence’ 

might be. However, later in his appraisal, he mentioned that 

‘until 1835 the tribe had been living in the Waikato, and 

thus by 1840 had been in contact with missionaries for at 

                                            
460  Donald M. Loveridge, ‘Ngati Whatua and the Crown – The First Quarter-Century: 

An Appraisal of the Wyatt Report’, 2001: [306.03932]; Philippa Wyatt ‘Ngati 
Whatua o Kaipara ki te Tonga and the Crown, 1840-1869’ [310.06503]. 

461  Donald M. Loveridge, ‘Ngati Whatua o Orakei Claim: Appraisal of Evidence for 
Office of Treaty Settlements’, September 2003: [304.02648]. 

462  Donald M. Loveridge, ‘Ngati Whatua and the Crown – The First Quarter-Century: 
An Appraisal of the Wyatt Report’, 2001 at 72-81 [306.03932] at 
[306.04003]-[306.04012]. 

463  Donald M. Loveridge, ‘Ngati Whatua o Orakei Claim: Appraisal of Evidence for 
Office of Treaty Settlements’, September 2003 at 8 [304.02648] at 
[304.02655]. 
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least five years, and had been converted to Christianity’.464  

He suggested ‘It is difficult to imagine that leaders such as 

Te Kawau and Te Reweti could have thought that 

transactions with the new Governor were the same as 

traditional ones with other iwi, and that they would not 

have made inquiries to order [sic] to discover what the 

differences might be if they did not already know’.465 He 

went on to state that ‘There is nothing in subsequent 

statements by Ngāti Whātua to indicate that they expected 

sales of land to the Crown to involve anything other than 

permanent alienation’.466 

6.153 The plaintiff makes a number of observations in relation to 

Dr Loveridge, and the Crown’s consistent cross-examination 

theme in relation to the credibility of his work: 

(a) first, the Crown’s defence to Ngāti Whātua Ōrākei’s 

claim was not pleaded on the basis of a historical 

contest.  Had its defence sought to undermine the 

basis of the 1840 Land Transfer (and others), the 

plaintiff would have vigorously resisted that as an 

evidential proposition, as well as a key pillar forming 

the basis of the Ngāti Whātua Ōrākei Deed of 

Settlement and Settlement Act; 

(b) second, and consequently on the first, the Crown 

provided no historical evidence of its own.  It 

proposed Mr Macky as a witness of fact for the 

purpose of putting documents on the record and 

explaining the process by which the Crown assessed 

the historical interests of the particular iwi parties 

involved in this proceeding (Marutūāhu and 

Te Ākitai).  As such, the cross-examination of 

                                            
464   Donald M. Loveridge, ‘Ngati Whatua o Orakei Claim: Appraisal of Evidence for 

Office of Treaty Settlements’, September 2003 at 18 [304.02648] at 
[304.02655] 

465  Donald M. Loveridge, ‘Ngati Whatua o Orakei Claim: Appraisal of Evidence for 
Office of Treaty Settlements’, September 2003 at 18 [304.02648] at 
[304.02666] 

466  At 19.  
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Professor Williams and Dr O’Malley, to the extent it 

was designed to establish that the plaintiff’s experts 

had presented an incomplete version of the historical 

events relevant to this proceeding, should have little 

weight; 

(c) third, prior to entering into a Settlement with Ngāti 

Whātua Ōrākei, the Crown engaged Professor Tom 

Brooking to provide an independent review of the 

Crown’s historical research.467  Brooking too was 

critical of the Crown’s unwillingness to accept the 

view of the 1840 transaction as conditional (a fact 

that has been a notable omission, for obvious 

reasons, from the Crown’s Loveridge theory); 

(d) fourth, all expert historians in this proceeding agreed 

an expert conference that the 1840 Transfer Land 

was a “conditional transaction rather an outright sale 

of the land”;468 

(e) fifth and finally, the great majority of Dr Loveridge’s 

views about the Crown and Ngāti Whātua in central 

Auckland in the 1840s are otherwise entirely 

consistent with the evidence presented in the Native 

Land Court in 1868.  For example, Loveridge 

described the return to Tamaki consistently with the 

orthodox established history: “Over the following five 

years [after 1835], Ngāti Whātua gradually re-

occupied a portion of their former domain, 

establishing or re-establishing themselves at 

Mangere, Ihumātao, Onehunga, Ōkahu, Ōrākei, 

                                            
467  Tom Brooking Assessment/Critique of Ngāti Whātua Historical Account (undated) 

[332.21006]. 
468  Plaintiff’s expert historian witness summary dated 28 January 2021 at [5.1] 

[342.28041] at [342.28043]. 
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Rangitoto (near Ōrākei) and Horotiu and Waiariki (on 

the future site of Auckland).”469 

6.154 Overall, the amount of evidence contradicting 

Dr Loveridge’s views on the nature of land transfers in 

particular suggests his views were rigorously monocultural 

one, described by Dr O’Malley as “out there”.470  The 

plaintiff submits Dr Loveridge’s work ought not to feature 

significantly in an assessment of the relevant historical 

events in this proceeding. 

Relevance of Te Wherowhero471 

6.155 The opposing iwi have placed great emphasis on the mana 

and influence of Te Wherowhero of Waikato Tainui.  The 

conduit for these suggestions have largely been: 

(a) a report about Te Wherowhero published by 

Dr O’Malley in 2014, for the purposes of assisting 

Waikato-Tainui;472  

(b) a reference in the 1987 Ōrākei Report to an individual 

of Ngāti Whātua Ōrākei whose personal opinion was 

that the term “Ngāti Whātua Ōrākei” did not do 

justice to the distant Tainui whakapapa of Ngāti 

Whātua Ōrākei via Ngā Oho, and that the Ōrākei area 

was still referred to by them as ‘te kei o Tainui’ (the 

stern of the Tainui waka);473 

(c) the apparent “lack of representation” of Waikato-

Tainui in the 1866 and 1868 Native Land Court 

hearings about the Ōrākei Block; and 

                                            
469  Donald M. Loveridge, ‘Ngati Whatua and the Crown – The First Quarter-Century: 

An Appraisal of the Wyatt Report’, 2001 at 18: [306.03932] at [306.03949]. 
470  O’Malley NOE 1058/4-6. 
471  See also Appendix I. 
472  Dr Vincent O’Malley “Pōtatau Te Wherowhero and Tāmaki Makaurau” (Report 

commissioned by Waikato-Tainui College for Research and Development, October 
2014) [344.28819]. 

473  Waitangi Tribunal Orakei Report [311.07123] at [311.07147]. 
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(d) evidence from Mark Derby to the effect that 

Te Wherowhero and the Kingitanga more broadly 

represented Te Ākitai’s interests on the isthmus. 

Te Wherowhero report 

6.156 The plaintiff observes that, when presented his with earlier 

report in cross-examination, Dr O’Malley was 

understandably apprehensive about giving evidence in 

relation to this kind of report.  Notwithstanding, Dr O’Malley 

acknowledged that report was prepared under time 

pressure, for the purposes of assisting direct negotiations 

with the Crown and did not seek to provide an exhaustive 

and rigorous analysis of Waikato-Tainui interests in 

Tamaki.474  The focus on this report by the opposing iwi was 

an attempt to distract from an historical report of very high 

quality. 

6.157 In cross-examination by the plaintiff of witnesses for the 

Tainui-affiliated iwi (Ngāi Tai Ki Tamaki and Te Ākitai 

Waiohua), client representatives were not able to provide 

an answer as to where the report was sourced from, why it 

was nominated as relevant for this proceeding, and who 

waived confidentiality in it.475  The plaintiff submits that 

Court may draw an inference that the report was sourced 

and nominated the bundle in breach of the confidentiality 

inherent in the report, and for tactical reasons. 

6.158 Ultimately in the plaintiff’s submission, the report is of little 

consequence.  There is no doubt that the Waikato tribes 

were a formidable force in 1840 and that their paramount 

leader Te Wherowhero had played a critical role in ensuring 

the various tribes were able to return to Tāmaki and the 

Manukau area after 1835. Both Tainui and the Crown were 

very useful allies for Ngāti Whātua Ōrākei to have in 1840. 

But to agree that Ngāti Whātua Ōrākei cultivated and 

                                            
474  O’Malley NOE 982/2-8, 986/10-15, 989/23-34, 1060/16-22. 
475  See: Brown NOE 2906/5-23; D Wilson NOE 2948/27-34 – 2949/1-23; Denny 

NOE 3021/4-25; K Wilson NOE 3057/11-27. 
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benefitted from these relationships is not to say that they 

had somehow placed themselves in a position of 

subjugation. The Waikato tribes were allies (and close 

relatives), not conquerors. Their presence on the Tāmaki 

isthmus came about directly because Ngāti Whātua Ōrākei 

gifted lands to them, a strategic decision designed to 

reward their allies and encourage their further settlement of 

the area.  Further, the report is about Te Wherowhero the 

man, not Waikato-Tainui the people.  In relation to this 

report, Mr Meredith drew the helpful distinction between 

mana tangata (the mana of an individual) and mana 

whenua (the mana of a group over a land), the 

Te Wherowhero report being an example of the former.476 

Tainui reference in the Ōrākei report 

6.159 Ngāi Tai Ki Tamaki in particular sought to emphasise what 

appear to be two isolated instances of individuals within 

Ngāti Whātua Ōrākei who prefer to emphasise their Tainui 

heritage over their Te Taoū heritage: Ms Pihema as 

referenced in the Ōrākei Report, and the general thrust of 

Mr Taua’s evidence. 

6.160 To the extent this evidence seeks to undermine the very 

identity of Ngāti Whātua Ōrākei, little weight should be 

given to it.  Ngāti Whātua Ōrākei does not, and never has, 

denied that it has Tainui heritage, nor that Tainui has 

interests in Tamaki (recognised in the make-up of the 2006 

RFR Land already).  Those interests are founded on a 

political alliance between Ngāti Whātua Ōrākei and Waikato-

Tainui, forged in times of the common threat of Ngāpuhi.477  

What Ngāti Whātua Ōrākei does deny is that Tainui remains 

                                            
476  Meredith NOE 1150/11-29. 
477  See: 1 Kawharu at [97.11] [201.00190] at [201.00222]; 1 O’Malley at [289]-

[290] [201.00454] at 201.00557]-[201.00558]; 1 Meredith at [160]0165] 
[201.00375] at [201.00421]-[201.00422]; 2 Kawharu at [53]-[54] 
[201.00289] at [201.00305]; 2 Meredith at [53] [20100435] at 
[201.00453]. 
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the (or even one of several) dominant political presences 

within Tamaki Makaurau.478 

Representation before the Native Land Court 

6.161 Counsel for Te Ākitai in opening submissions as well as in 

cross-examination sought to test the proposition that this 

proceeding could well risk going down in history as similar 

to the 1868 Native Land Court process because it lacked a 

Waikato-Tainui presence.  Counsel also suggested that the 

outcome of the 1868 hearings may well have been different, 

had Waikato-Tainui had a presence. 

6.162 The plaintiff submits that the focus on Waikato-Tainui in 

these proceedings is a distraction: 

(a) first, Waikato-Tainui were involved in these 

proceedings at earlier stages and have chosen not to 

participate in this trial. Notwithstanding, material filed 

by their representative entity suggests Waikato-

Tainui’s position is broadly consistent with that of 

Ngāti Whātua Ōrākei: that tikanga Māori ought to 

guide this dispute, including by enhancing its 

recognition in the law of Aotearoa.  It was surprising 

to the plaintiff that the client representative of 

Te Ākitai, who had held prestigious leadership 

positions within Waikato-Tainui, did not know of their 

previous presence.479 

(b) second, there was a Tainui presence before the 

Native Land Court in 1868, as pointed out by 

Mr Meredith and Mr Blair when asked under cross-

examination.480 

(c) third and finally, the general momentum of the 

historical record does not suggest that, had a 

                                            
478  Meredith NOE 1183/29-33. 
479  K Wilson NOE 3078/33. 
480  Meredith NOE 1178/4-32, Blair NOE 660/17-18. 
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stronger Waikato-Tainui presence been represented 

in the 1868 hearings, the Native Land Court would 

have reached a different conclusion about the Ōrākei 

Block.  Waikato-Tainui was an important ally of Ngāti 

Whātua Ōrākei, but it was not politically pre-eminent 

on the Tamaki Isthmus in the 1840s.  The 

hypothetical posed by Te Ākitai Waiohua is not 

convincing, nor was it addressed as a credible 

alternative in its own evidence. 

Derby’s evidence 

6.163 Mr Derby’s evidence suggested that Te Wherowhero, and 

the Kingitanga more broadly, are central to understanding 

the history of Tāmaki and Te Ākitai Waiohua in particular.   

6.164 Regarding the return to Tāmaki following the musket wars, 

Mr Derby expressed the view that all iwi returned “under 

the protection and mana” of Te Wherowhero.481  The extent 

to which this is inconsistent with Ngāti Whātua Ōrākei’s 

assertion of mana whenua over the isthmus is unclear 

however, as Mr Derby also stated that “by 1840 Tāmaki 

Māori acknowledged Āpihai Te Kawau Te Tawa, who had 

strong support from Te Wherowhero, as their paramount 

chief and leader”.482  

6.165 To the extent that Mr Derby’s evidence did assert that Ngāti 

Whātua Ōrākei was subservient to Waikato, the assertion 

cannot be sustained.  Ngāti Whātua Ōrākei has a close 

relationship with Waikato Tainui and with the kīngitanga 

based on mutual respect over many generations.  Neither 

group is dominant over the other.   The heated disputes 

between Ngāti Whātua Ōrākei and Waikato over the sale of 

lands subject to tuku in the nineteenth century demonstrate 

this.    

                                            
481  Summary of evidence of Mark Derby dated 8 April 2021 at [14] [350.33722] at 

[350.33726]. 
482  Mark Derby and Tanja Rother “Te Ākitai Waiohua Customary Interests in three 

Auckland sites” (August 2020) at [24] [305.03257] at [305.03280]. 
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6.166 The fact that Ngāti Whātua Ōrākei made tuku of land in the 

2006 RFR Lands to Te Wherowhero and other Waikato 

rangatira implies that the mana whenua was held by Ngāti 

Whātua Ōrākei, rather than Waikato.  Mr Derby accepted 

this in cross-examination.483  

6.167 Derby also gave evidence to the effect that Te Ākitai’s 

interests in Auckland were represented by Te Wherowhero 

and the kīngitanga.   Ngāti Whātua Ōrākei does not 

question the closeness of the relationship between Te Ākitai 

and Waikato-Tainui, but again says that Waikato-Tainui 

have never asserted any claim to mana whenua on the 

Tāmaki isthmus, and so any  claim “through” Waikato is 

misconceived. 

Belgrave’s Native Land Court thesis 

6.168 Finally, it is worth specifically addressing Professor 

Belgrave’s evidence in relation to the Native Land Court and 

how any of its findings should be treated in contemporary 

times.  Some of Professor Belgrave’s propositions were 

echoed by Mr McBurney. 

6.169 Professor Belgrave raised a host of problems with the Native 

Land Court’s approach.  The plaintiff submits that its 

experts respond critically and convincingly to these 

propositions.  And further, while the plaintiff does not wish 

to labour the point, it was clear under cross-examination of 

Professor Belgrave that: 

(a) a significant amount of the evidence set out in his 

brief was lifted verbatim from his earlier 2006 

report;484 

(b) the Native Land Court is not Professor Belgrave’s 

primary area of expertise, and most of the material 

about the Native Land Court was authored by 

                                            
483  Derby NOE 3001/12-18. 
484  Belgrave NOE 2186/23-26. 
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Dr Grant Young, a long time co-author of Professor 

Belgrave’s, who is not giving evidence in this 

proceeding;485 and 

(c) he was comfortable, as an independent expert 

witness, to “denigrate” the plaintiff’s expert historians 

voluntarily, while only mentioning the plaintiff’s 

experts twice across several hundred pages of 

evidence.486 

Responding to Professor Belgrave’s key points about 

the Native Land Court 

6.170 First, that the Native Land Court needed to simplify 

customary tenure to make his court a success.487 Ōrākei 

was “a test case for the ability of courts to understand and 

master Māori traditional claims”.488  In contradistinction, 

O’Malley noted this claim is “rather undermined” by the fact 

that the court had been in existence for nearly four years by 

the time the case opened in October 1868, and in that time 

had adjudicated many titles.  While Ōrākei was important, 

‘test case’ is an overstatement.489  Williams suggested that 

this was a ‘test case’, but conversely, the Court had an 

incentive to be comprehensive because the Chief Judge was 

keen to inspire an acceptance of the legitimacy of this new 

institution.490 

6.171 Second, that it was politically unpalatable to evict Ngāti 

Whātua Ōrākei from Ōrākei.491  In contrast, Williams noted 

that unlike some other judgments, this was not a case 

where the Crown or a private purchaser already had a 

predetermined prior arrangement to alienate the block into 

                                            
485  Belgrave NOE 2242/3-16, 2255/1-7, 2255/16-22. 
486  See generally: Belgrave NOE 2187/8-21, 2189/2-34 – 2190/1-24. 
487  1 Belgrave at [539] [202.00853] at [202.01053]. 
488  1 Belgrave at [590] [202.00853] at [202.01702]. 
489  2 O’Malley at [49] [201.00564] at [201.00581]. 
490  1 Williams at [121] [201.00618] at [201.00653]. 
491  1 Belgrave at [747] [202.00853] at [202.01139]; McBurney at [30]–[31] 

[201.00589] at [203.0159]. 



  125

 

100139230/8491895  

settler hands following the court hearing.492  And O’Malley 

noted that Fenton “fiercely guarded the independence of his 

court”.493  He observed that given a Crown official appeared 

on behalf of the Marutūāhu tribes,493 it is by no means clear 

that the Crown’s preferred outcome was for Ngāti Whātua 

to be awarded title – indeed, a case could be made the 

other way given Marutūāhu still held potentially gold-

bearing land in the Hauraki, while there was little land the 

Crown could obtain from Ngāti Whātua Ōrākei by this time. 

6.172 Third, that the Native Land Court had a poor understanding 

of customary tenure.494  In contrast, Williams considered 

the Court showed proper respect for the importance of 

whakapapa evidence (or ‘pedigrees’ as the court called it). 

He also noted that the Court placed importance on claims of 

both ancestral right and occupation, and less on claims 

based solely on occupation – an approach that accords with 

tikanga.495  

6.173 Fourth, that by the time of the second hearing, Māori 

witnesses were tailoring evidence towards permanent 

occupation.496  Professor Williams considered, however, that 

the Ōrākei Minute Books are “some of the most reliable 

historical resources from the time which detail the history of 

Tāmaki Makaurau” – given there are 17 witnesses 

supporting Herataka and 20 supporting Te Kawau (including 

nine of which who had no claim to the land). 

McBurney’s case for Ngāi Tai ki Tāmaki’s interests on 

the isthmus  

6.174 Mr McBurney argued that Ngāi Tai ki Tāmaki have enduring 

interests and mana whenua in the Tāmaki area more 

                                            
492  1 Williams at [118] [201.00618] at [201.00652]. 
493  2 O’Malley at [12] [201.00564] at [201.00568]. 
494  1 McBurney at [79], [80] and [86] [203.01589] to [203.01611], 

[203.01613]. 
495  1 Meredith at [132] [201.00375] at [201.00414]; 1 Williams at [120]-[122] 

[201.00618] at [201.00653]-[201.00654]. 
496  1 Belgrave at [741] [202.00853] at [202.01137]. 
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broadly.497  These were based on Ngāi Tai’s whakapapa to 

the original peoples of the land and on Hetaraka Takapuna’s 

evidence in the Ōrākei hearings.498   

6.175 Under cross-examination, it became clear that although 

Mr McBurney had used the term “mana whenua” when 

referring to Ngāi Tai’s interests throughout his evidence, he 

made no distinctions between mana whenua and interests 

or connections more generally.   

6.176 He explained that he had prepared his evidence on the 

understanding that Ngāti Whātua Ōrākei’s case was an 

attempt to deny altogether Ngāi Tai’s connections to the 

Tāmaki isthmus.  When it was explained that Ngāti Whātua 

Ōrākei did not deny those connections at all, but denied 

only that they amounted to mana whenua in the 2006 RFR 

Lands, Mr McBurney responded that he was not in a position 

“to even talk about that”.499 

6.177 On that basis, the plaintiff submits that Mr McBurney’s 

evidence should be read against this background, and that 

any conclusions to the effect that Ngāi Tai’s connections to 

the Tāmaki isthmus amounted to mana whenua must be 

disregarded. 

Return to Tāmaki500  

6.178 There was some suggestion by Mr McBurney that the 

process by which Ngāti Whātua Ōrākei returned to Tāmaki 

and the various peace meetings that occurred indicate that 

                                            
497  McBurney Claims Overview Report at [133], [134], [367], [378]; 1 McBurney at 

[77] [203.01589] at [203.01610]; Peter McBurney “Ngāi Tai Ki Tāmaki Claims 
Overview Report” (2010) at [133], [134], [142], [367], [378] [301.00649] at 
[301.00110]-[301.00111], [301.00113], [301.60204], [301.00209]. 

498  An analysis of Hetaraka Takapuna’s evidence in the Native Land Court case may 
be found at Appendix C. 

499  McBurney NOE 2842/30–2843/11. 
500  See generally Appendix L.6. 
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Ngāti Whātua had a lesser status than Ngāti Paoa on the 

isthmus at that time.501   

6.179 Under cross-examination however, it was not clear that 

Mr McBurney was suggesting that Ngāti Paoa had mana 

whenua over Tāmaki to the exclusion of Ngāti Whātua 

Ōrākei.  Rather, his conclusions were primarily based on the 

relative size and military strength of the parties, and the 

imbalance that existed following the Whakatīwai murders, 

rather than an imbalance in political authority.502 

6.180 Mr McBurney also accepted that Ngāti Whātua Ōrākei’s slow 

return to the isthmus was not necessarily a sign that they 

lacked mana, but was a prudent response in the aftermath 

of the musket wars.503  

6.181 Further, if Ngāti Pāoa did indeed exercise mana whenua on 

the isthmus prior to 1840, it is odd that: 

(a) Ngāti Whātua Ōrākei acted as hosts at Ōrākei and 

Ōkahu;504  

(b) Ngāti Pāoa did not subsequently object to the 1840 

sale, particularly as the Ōkahu peace meeting 

between Ngāti Whātua Ōrākei and Ngāti Pāoa took 

place following that sale; 

(c) Ngāti Pāoa do not appear to have objected to the 

tuku of land from Ngāti Whātua Ōrākei to Waikato.  

6.182 Mr McBurney also disputed the timing of Ngāti Whātua’s 

return to the isthmus, saying they did not return until the 

arrival of the British government.505  In addition to this 

                                            
501  1 McBurney at [54], [55], and [57] [203.01589] at [203.01603]-

[203.01604]. 
502  McBurney NOE 2841/24–2842/10. 
503  McBurney NOE 2838/17–22. 
504  2 Kawharu at [14]–[15] [201.00289] at [201.00294]-[201.00295].. 
505  1 McBurney at [65] [203.01589] at [203.01606]. 
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being contradictory to a number of sources as outlined 

above, it is also inconsistent with:  

(a) McBurney’s own evidence in the Mahurangi Report;506 

and 

(b) inconsistent with the agreement reached between the 

opposing iwi’s historians at the experts conference, to 

the effect that Ngāti Whātua Ōrākei returned to 

Tāmaki “prior to the signing of the Treaty of 

Waitangi”.507  

The tuku of Tauoma 

6.183 Mr Derby’s evidence was that the tuku whenua from 

Te Tahuri to Kehu of Ngāti Paoa in 1780 is evidence of 

Waiohua’s sustained mana whenua in Tāmaki.508  This is 

based on a mistaken view that Te Tahuri was exercising her 

mana on behalf of Waiohua as an independent group with 

authority over Tauoma at that time.   

6.184 While Te Tahuri was of Waiohua descent, she was married 

to two of Tuperiri’s sons following Te Taoū’s raupatu.509  She 

is thus described in many sources as being of Te Taoū, as 

Derby acknowledged.510  There was also evidence given 

during the Ōrākei hearing that Te Tahuri would have 

obtained her husband’s permission before gifting the land.  

Mr Derby admitted that he had not seen that evidence 

before writing his report.511 

                                            
506  Peter McBurney “Traditional History Overview of the Mahurangi and Gulf Islands 

District” (a report commissioned by the Mahurangi and Gulf Islands District 
Collective Committee, March 2010) at 349 [349.32849] at [349.33197]. 

507  Opposing iwi’s expert historian witness summary dated 28 January 2021 at 
[342.28036] at [342.28039]. 

508   Mark Derby and Tanja Rother “Te Ākitai Waiohua Customary Interests in three 
Auckland sites” (August 2020) at [16] [305.03272]. 

509   Mark Derby and Tanja Rother “Te Ākitai Waiohua Customary Interests in three 
Auckland sites” (August 2020) at [16] [305.03257]. 

510  Derby NOE 2996/12–23. 
511  Derby NOE 2996/24–31. 
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6.185 It is therefore not credible that Te Tahuri was exercising her 

mana to tuku Tauoma on behalf of an independent Waiohua 

group living on the isthmus at the time, but rather that she 

exercised it on behalf of her Te Taoū identity. 

Te Ākitai’s involvement in early land transactions  

6.186 Derby argued that Te Ākitai’s involvement in early land 

transactions in wider Auckland was evidence of their 

continued mana whenua.512  However, he failed to point to 

any evidence that Te Ākitai was involved in transacting land 

within the 2006 RFR Lands. 

6.187 The first example he provided was the Mitchell purchase in 

1836 and the subsequent Hikurangi purchase in 1853.513  

He acknowledged in his evidence that Te Ākitai were not 

party to the Mitchell purchase – the vendors of that deed 

were recorded as Kawau, Kauwae, and Tinana Te Tamaki – 

who were Ngāti Whātua Ōrākei rangatira.514  Te Ākitai 

rangatira were on the Hikurangi purchase deed, but that 

deed did not concern land in the 2006 RFR Lands.  Derby 

agreed that block was to the West of the Te Whau 

portage.515 

6.188 The next set of examples he pointed to were sales by 

Wiremu Wetere in Remuera and Maungakiekie.  Derby 

described Wiremu as being of Ngā Oho and Waiōhua 

descent, concluding that this is evidence of “how Waiōhua 

asserted and demonstrated their interests over land in 

central Tāmaki independent of Āpihai Te Kawau”.516 

                                            
512  Mark Derby and Tanja Rother “Te Ākitai Waiohua Customary Interests in three 

Auckland sites” (August 2020) at [16], [100], [101] [305.03257] at 
[305.03280]. 

513  Mark Derby and Tanja Rother “Te Ākitai Waiohua Customary Interests in three 
Auckland sites” (August 2020) at [19] [305.03257] at [305.03280]. 

514   Mark Derby and Tanja Rother “Te Ākitai Waiohua Customary Interests in three 
Auckland sites” (August 2020) at [24] [305.03257] at [305.03280]. 

515  Derby NOE 2997/5–18. 
516  Mark Derby and Tanja Rother “Te Ākitai Waiohua Customary Interests in three 

Auckland sites” (August 2020) at [49] and [101] [305.03257] at [305.03280]. 
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6.189 However, while Wiremu Wetere may have had Waiōhua 

ancestry, he is generally described as being of Ngāti 

Tamaoho and Ngāti Te Ata – as Derby himself 

acknowledged.517  Further, any right that Wetere had in that 

land was as a result of a tuku from Ngāti Whātua Ōrākei, 

rather than by his Waiōhua ancestry.518  The dispute 

between Ngāti Tamaoho (Wetere) and Ngāti Whātua Ōrākei 

regarding these transactions is well documented. 

6.190 Finally, Derby suggested that Te Ākitai Waiohua were 

represented by Te Kawau in terms of the alienation of land 

in central Tāmaki, although he was not specific about which 

transactions he was referring to.519  There is no evidential 

basis for that suggestion.  The relevant deeds refer to 

Te Kawau as signing on behalf of “Ngatiwhatua”, and there 

is no reason why Te Kawau would have acted on behalf of 

Te Ākitai in those transactions.520 

  

                                            
517  Te Ākitai Report at 49, footnote 188 [305.03267] at [305.03357].  Mark 

Derby and Tanja Rother “Te Ākitai Waiohua Customary Interests in three 
Auckland sites” (August 2020) at [49] footnote 188 [305.03257] at 
[305.03280]. 

518  Ōrākei Decision at 83 [303.01613] at [303.01629]. 
519  Mark Derby and Tanja Rother “Te Ākitai Waiohua Customary Interests in three 

Auckland sites” (August 2020) at [49] and [101] [305.03257] at [305.03280]. 
520  2 O’Malley at [23] [201.00564] at [201.00572]. 
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7 THE DEED’S AGREED HISTORICAL ACCOUNT521 

7.1 In this case, the plaintiff says that the pleaded obligations 

of the Crown derive from, among other sources, the 2011 

Settlement Deed:  see 4ASOC [13] and [24.2].  The Deed 

should be read as a whole, and including the “Agreed 

Historical Account”.  This AHA extends for 96 paragraphs 

over 18 pages.  It is significant. 

7.2 For the purposes of this case, the AHA is relevant in 

indicating the Crown’s recognition of important matters now 

relied on by the plaintiff, including:522 

(a) Ngāti Whātua Ōrākei’s occupation of areas of Tāmaki, 

and its gaining of rights by way of conquest and ahi 

kā, as at 1840:  [2.12]. 

(b) Ngāti Whātua Ōrākei’s re-establishment of 

settlements after the 1830s return from Waikato:  

[2.12]. 

(c) Ngāti Whātua Ōrākei’s illiteracy and lack of pre-

European exposure to “the full impact of a cash 

economy”:  [2.13]. 

(d) Te Kawau’s arrangement of the delegation for the 

establishment of the new seat of colonial government 

on the Waitematā:  [2.16]-[2.17]. 

(e) The different understandings of Ngāti Whātua Ōrākei 

and Crown officials about property exchange and the 

nature of the 1840 Transfer, with that of Ngāti 

Whātua Ōrākei involving “a broader concept of 

reciprocity, ongoing mutual obligation and the 

maintenance of balance between groups”:  [2.21]-

[2.22]. 

                                            
521  See generally Appendix L.11. 
522  Deed of Settlement from [2.11] [323.15041] at [323.15054]. 
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(f) Ngāti Whātua Ōrākei’s systems of land tenure having 

prevailed in Tāmaki for the best part of a century:  

[2.22]. 

7.3 Those matters plainly inform the Deed provisions (and, 

subsequently, the 2012 Settlement Act) setting out the 

Crown’s well considered and honourable acknowledgements 

of Treaty breaches, and apology. 

7.4 The plaintiff says that, in this case challenging the Crown’s 

recent policy and conduct, those features of the Deed ─ not 

least the AHA ─ are cogent evidence to support its case. 

7.5 However, throughout the hearing, and surprisingly coming 

from those representing the Treaty partner, the first 

defendant has sought to challenge the accuracy and validity 

of the AHA. 

7.6 Any attempts by the first defendant to identify material 

which contradicts or undermines its acceptance of the AHA 

are (at least) irrelevant.  The content of the Deed of 

Settlement, including the AHA, is binding upon the first 

defendant despite its attempts to point to contradicting 

material – all of which were available to the first defendant 

at the time it agreed to the AHA. 

The first defendant’s critiques of the AHA process  

7.7 The first defendant has asked a number of Ngāti Whātua 

Ōrākei witnesses in cross-examination about reports by 

Dr Don Loveridge, who was critical of the notion that Ngāti 

Whātua would have viewed the 1840 Transfer as a tuku 

rangatiratanga, suggesting instead that it was a ‘sale’ in the 

Pakehā sense.  The Crown seem to suggest Ngāti Whātua 

Ōrākei were mistaken to view the AHA as an 

acknowledgement of tuku rangatiratanga – and presumably 

by extension, of Ngāti Whātua’s mana whenua.523 

                                            
523  Blair NOE 515/22-32. 
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7.8 Ngāti Whātua Ōrākei’s witnesses have accepted that 

Dr Loveridge took a view adverse to Ngāti Whātua Ōrākei – 

albeit a view that was “highly offensive” to Ngāti Whātua 

Ōrākei.524   

7.9 Loveridge’s material is itself, in the plaintiff’s submission, 

unreliable.  Dr O’Malley described Loveridge’s views on the 

1840 Transfer as “out there”, noting the agreement at the 

historical experts conference that the 1840 transaction 

between the Crown and Ngāti Whātua was a conditional 

one).525  

7.10 In any event, the plaintiff submits it is dishonourable for the 

first defendant to now challenge an account it agreed to in 

the Deed of Settlement. 

7.11 Although the Crown were unwilling to agree to language of 

‘tuku rangatiratanga’,  Ngāti Whātua Ōrākei and the Crown 

nonetheless agreed Ngāti Whātua had no experience of the 

consequences of transfer of title under English land law, and 

that they entered into the 1840 Transfer with a view to a 

mutually beneficial and enduring relationship.526  The first 

defendant agreed upon this account despite having access 

to Dr Loveridge’s material.   

7.12 The first defendant also put to Ms Kawharu and Mr Blair in 

cross-examination that Ngāti Whātua Ōrākei had its own 

strategic aims which drove them to exclude other iwi 

stories.  The first defendant suggested to Ms Kawharu that 

there may have been animosity between Tāmaki Makaurau 

iwi;527 a risk of cross-claims which might have delayed the 

Ngāti Whātua Ōrākei settlement;528 and a desire on the part 

                                            
524  See for example, Kawharu NOE 242/8-33; Blair NOE 514/9-34 to 515/1-3. 
525  O’Malley NOE 1058/3-6. See too O’Malley NOE 1058/18-24. 
526  Deed of Settlement at [2.21]-[2.23] [323.15041] at [323.15056].  
527  Kawharu NOE 247/4-7. 
528  Kawharu NOE 248/8-18. 
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of Ngāti Whātua Ōrākei to get the AHA completed so that it 

could be made public.529   

7.13 Given the fact and terms of the Deed, any pressures upon 

Ngāti Whātua Ōrākei as they strove to achieve settlement 

are simply irrelevant.  There is no scope to ‘shift the blame’ 

from the Crown’s own policy that requires that other iwi 

groups are not mentioned in AHAs.530    

The AHA represents a closely scrutinised version of Ngāti 

Whātua Ōrākei’s history 

7.14 To the extent relevant, it may be recalled that witnesses for 

Ngāti Whātua Ōrākei, in particular Ms Kawharu, showed that 

the AHA was closely negotiated, with the first defendant 

reluctant to make concessions as to its own conduct. 

7.15 Ms Kawharu’s evidence in chief criticised the Crown’s Euro-

centric and “two dimensional secular mind-set”.531  She 

detailed numerous and specific points of disagreement 

between Ngāti Whātua Ōrākei and the Crown, including a 

number of occasions where the Crown required a ‘watered 

down’ version of Ngāti Whātua Ōrākei’s position, and an 

unwillingness to frame sections of the AHA in terms of Ngāti 

Whātua Ōrākei’s personal relationship with each Governor 

as the personification of Crown authority.532 

7.16 In cross-examination, Ms Kawharu maintained this position; 

she told the Court that “every single thing that we did to get 

to settlement was under scrutiny.”533  She also spoke 

powerfully of her and her father’s difficulties with the 

                                            
529  Kawharu NOE 247/8-11. 
530  1 Kawharu at [227] [201.00190] at [201.00263]. 
531  1 Kawharu at [225] [201.00190] at [201.00261]. 
532  1 Kawharu at [228] [201.00190] at [201.00263]. 
533  Kawharu NOE 251/21-31, 252/1-2. 
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Crown’s intransigence as to its conduct towards Ngāti 

Whātua Ōrākei:534 

I don’t know whether I should say this but [Sir Hugh 
Kawharu] used to say often that the Crown seems to think 
‘how sad, too bad’ after one of these sessions. 

7.17 It is plain from Ms Kawharu’s evidence that the AHA was not 

skewed to be favourable to the plaintiff:  it represents only 

those parts of Ngāti Whātua Ōrākei’s history that the first 

defendant was willing to agree to.  

7.18 Importantly, the AHA remained unchanged from the 

Agreement in Principle to the Deed of Settlement, despite 

substantial changes to the redress offered to Ngāti Whātua 

Ōrākei.  This is a useful indication that, despite Crown 

exigencies driving a less generous settlement package, the 

Crown’s understanding of Ngāti Whātua Ōrākei – its history 

and its rohe – did not change.  

The AHA aligns with the historical record  

7.19 The plaintiff is clear that the AHA does not represent its full 

history.  The AHA is limited in scope to an account of the 

relationship between the Crown and Ngāti Whātua Ōrākei, 

and limited also by the Crown’s unwillingness to make 

concessions described above.  

7.20 Nonetheless, the content of the AHA does, for the most 

part, align to the historical record.  The plaintiff submits 

that the AHA and the preponderance of historical evidence 

are consistent on key matters: 

(a) at 1840, Ngāti Whātua Ōrākei occupied settlements 

and used resources across, inter alia, the Tāmaki 

isthmus. Ngāti Whātua Ōrākei had gained rights in 

                                            
534  Kawharu NOE 244/23-24. 
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the isthmus from approximately 1740 by way of 

conquest and ahi kā;535 

(b) following inter-tribal conflict in the 1820s, Ngāti 

Whātua Ōrākei made a temporary relocation to 

Waitakere Ranges and to Waikato and then returned 

to Orakei, Karangahape (Cornwallis), Horotiu (Queen 

Street), Onehunga and other places in the Tāmaki 

Isthmus from 1835;536 

(c) in September 1840, government officials travelled to 

the Waitematā and negotiated with Ngāti Whātua 

Ōrākei for land for a town site.537  As noted above, 

the AHA differs from the historical evidence to the 

extent that it stops short of agreement the 1840 

Transfer was a conditional transfer.538  It nonetheless 

agrees Ngāti Whātua Ōrākei and the Crown were the 

only parties to the transaction, and that they entered 

the transaction with a view to a mutually beneficial 

and enduring relationship;539   

(d) Ngāti Whātua Ōrākei welcomed Governor Hobson to 

Auckland in March 1841. Te Kawau’s welcome 

                                            
535  Deed of Settlement at [2.12] [323.15041] at [323.15054]. 1 O’Malley at 

[138] [201.00454] at [201.00503]. 1 Williams at [36], [141] [201.00618] at 
[201.00661]. Note even to the extent experts for the contradictors dispute the 
effect of the raupatu and subsequent intermarriage, the fighting itself is not 
disputed – see for example Mark Derby and Tanja Rother “Te Ākitai Waiohua: 
Customary Interests in three central Auckland sites”, August 2020 at 14 
[305.03257] at [305.03270]. 

536  Deed of Settlement at [2.12] [323.15041] at [323.15054]. See discussion 
generally in 1 O’Malley at [75]-[125] [201.00454] at [201.00481]. Report 
back from conference of historical experts [342.28036] at [342.28036].  

537  Deed of Settlement at [2.19] [323.15041] at [323.15055]. 1 O’Malley at 
[150] [201.00454] at [201.00508]; 1 Williams at [92]-[93] [201.00618] at 
[201.00644]. Mark Derby and Tanja Rother “Te Ākitai Waiohua: Customary 
Interests in three central Auckland sites”, August 2020 at 25-26 [305.03257] at 
[305.03281]. 

538  Report back from conference of historical experts [342.28036] at 
[342.28037]. 1 O’Malley at [152] [201.00454] at [201.00509]. 1 Williams at 
[99] [201.00618] at [201.00664]. 

539  Deed of Settlement at [2.23] [323.15041] at [323.15056].  
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signalled the reciprocal relationships Ngāti Whātua 

Ōrākei expected;540 

(e) Ngāti Whātua Ōrākei then entered into further 

transactions with the Crown, extending across the 

majority of the Tāmaki isthmus.541  By 1855 Ngāti 

Whātua Ōrākei held only 700 acres of land on the 

Tāmaki isthmus, at Ōrākei.542  

(f) Ngāti Whātua Ōrākei hosted the Kohimarama 

Conference of 1860, in which it affirmed its loyalty to 

the Crown;543 

The AHA is binding upon the Crown 

7.21 The AHA represents the Crown’s acknowledgement of key 

events in Ngāti Whātua Ōrākei’s history.  It also represents 

the ‘bare minimum’ that the Crown should understand and 

have regard to when considering overlapping claims within 

Ngāti Whātua Ōrākei’s core rohe.  

7.22 The Crown’s own witnesses accepted that the AHA forms 

the basis for the Crown’s acknowledgments and apology.544  

These acknowledgements and apology are included in 

settlement legislation, which is binding upon the Crown.545  

7.23 Further, the Ngāti Whātua Ōrākei Claims Settlement Act 

2012 makes it plain that it is the intention of Parliament 

that its provisions should be interpreted in a manner that 

                                            
540  Deed of Settlement at [2.26] [323.15041] at [323.15057]. 1 O’Malley at 

[153] [201.00454] at [201.00509] 
541  Deed of Settlement at [2.28] [323.15041] at [323.15057]. 1 O’Malley at 

[159]-[160] [201.00454] at [201.00512]; 1 Williams at [97] [201.00618] at 
[201.00646]. 

542  Deed of Settlement at [2.82] [323.15041] at [323.15068]. 1 O’Malley at 
[168] [201.00454] at [201.00515]; 1 Williams at [104] [201.00618] at 
[201.00648]. 

543  Deed of Settlement at [2.84] [323.15041] at [323.15069]. See the 
contemporary account “Proceedings of the Kohimarama Conference” Māori 
Messenger (Auckland, 3 August 1860) [336.23513]; 1 O’Malley at [177] 
[201.00454] at [201.00518]. 1 Williams at [105] [201.00618] at 
[201.00648]. 

544  2 Anderson at [36]-[37] [202.00691] at [202.00700]. 
545  Ngāti Whātua Ōrākei Claims Settlement Act 2012, s 4. 
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best furthers the agreements expressed in the Deed of 

Settlement – including, in the plaintiff’s submission, the 

AHA.  
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8 THE COLLECTIVE ARRANGEMENTS 

8.1 The 2011 Settlement Deed provided that further redress 

would be provided through the Tāmaki Makaurau collective 

arrangements: [4.8].  In relevant part, those arrangements 

governed:546 

(a) the wide-scale RFR/”carousal” regime; 

(b) the vesting and management of the maunga. 

8.2 The plaintiff entered into, and abides by, those 

arrangements to the extent of their terms.  To that extent, 

the plaintiff has “put aside” its mana whenua to achieve a 

wider pragmatic settlement.  But only to that extent.  

Beyond the terms of the collective arrangements, the 

plaintiff’s mana whenua is maintained in full across the 

2006 RFR Area. 

8.3 However, the defendants and interested parties have 

persistently asserted that Ngāti Whātua Ōrākei’s claim to 

exercise sole or predominant mana whenua in the 2006 RFR 

Land is somehow inconsistent with its entry into the Tāmaki 

Collective Settlement.547  The argument appears to be that, 

by entering into the collective arrangements, Ngāti Whātua 

Ōrākei either recognised the mana whenua of other iwi in its 

heartland, or surrendered its own mana whenua. 

8.4 In response, at the risk of repetition, the plaintiff says that:  

(a) the Tāmaki Collective arrangements were entered 

into on the basis that all iwi and hapū involved “put 

mana whenua to one side”;548 

                                            
546  See generally Appendix L.14. 
547  See opening submissions for Ngāi Tai ki Tāmaki at p 4, fn 16; Opening 

submissions for the Attorney-General at [9]. 
548  Report by the Rt Hon Sir Douglas Graham to the Minister for Treaty of Waitangi 

Negotiations and to the iwi/hapu of the Kaipara, Tāmaki Makaurau, and the 
Coromandel, 24 June 2009 [332.21443] at [332.21447].   
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(b) iwi recognised that they each had interests in the 

broader Tāmaki region, and agreed to share redress 

across the whole area without having to resolve the 

difficult question of whose interests were 

predominant where; 

(c) the scope of the collective settlement is limited to 

shared redress in motu, maunga, and in the exercise 

of a commercial RFR; 

(d) the settlement does not expressly or impliedly negate 

the customary position of any iwi as it exists outside 

of the collective arrangements. 

Background and terms of Collective Settlement 

8.5 The Tāmaki Collective settlement negotiations occurred in 

the aftermath of the Waitangi Tribunal’s findings in the 

2007 Tāmaki Makaurau Settlement Process Report (Tāmaki 

Process Report).549  Broadly, the Tribunal found that in 

negotiating the Ngāti Whātua Ōrakei individual settlement, 

the Crown had given insufficient consideration to interests 

of other iwi in the area.  The Tribunal was particularly 

concerned with proposals to award exclusive cultural 

redress to Ngāti Whātua Ōrākei, stating that there are 

complex “layers of interests” in Tāmaki and that “all layers 

are valid”.550  

8.6 Following the 2007 Tāmaki Process Report, the Crown 

appointed Sir Douglas Graham as a facilitator to identify 

and progress a path to Treaty Settlements for the iwi of 

Tāmaki Makaurau.  In June 2009, Sir Douglas issued a 

report setting out a proposal for the iwi to reach a 

collective, regional settlement.551  In his view, the only 

                                            
549  Waitangi Tribunal Tāmaki Makaurau Settlement Process Report (Wai 1362, 2007) 

[319.12210].  The report is canvassed in more detail later in these 
submissions.549 

550  Tāmaki Settlement Process Report at 97 [319.12210] at [319.12316]. 
551  Sir Douglas Graham Report by the Facilitator to the iwi/hapū of the Kaipara, 

Tāmaki Makaurau and the Coromandel [332.21443]. 
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realistic way forward was to “suggest that the issue of mana 

whenua is put to one side for the purposes of these 

negotiations, and instead regard is had to interests in the 

whole”.552  He also recommended that the Crown would 

have to negotiate in parallel with all iwi in the region on an 

open and transparent basis.  

8.7 From the beginning, the basic features of the collective 

redress proposal was that all iwi and hapū would have 

shared cultural redress in maunga and motu, and that the 

RFR would operate on a collective basis. 

8.8 The evidence of Mr Blair was that, during the early 

collective negotiations, he devoted significant effort to 

devising proposals that could accommodate and reflect 

predominant interests.553  Specifically, Ngāti Whātua’s view 

was that a proposal that proceeded on the basis that each 

iwi’s interests were the same across the whole region did 

not make sense to Ngāti Whātua Ōrākei.554   

8.9 However, once it became clear to Ngāti Whātua that the 

collective settlement proposal was a pragmatic solution to 

the settlement deadlock, they were prepared to come to the 

table.555  Another significant element was the “political” 

pressure that Ngāti Whātua felt to join the settlement.556 

8.10 The Tāmaki Collective Framework Agreement was concluded 

on 12 February 2010.557  The Framework Agreement 

provided for:  

(a) the recognition of the “Ngā Mana Whenua o Tāmaki 

Makaurau Collective”, consisting of three rōpū: Ngāti 

                                            
552  At 5 [332.21443] at [332.21447]. 
553  1 Blair at [196] [201.00001] at [201.00061].  
554  2 Blair at [29] [201.00104] at [201.00116]; referring to [332.21470].  
555  1 Blair at [198] [201.00001] at [201.00061]. 
556  1 Blair at [197] [201.00001] at [201.00061]. 
557  Ngā Mana Whenua o Tāmaki Makaurau and Crown Framework Agreement, 

12 February 2010 [323.14556]. 
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Whātua, Tāmaki (now called the Waiōhua rōpū), and 

Marutūāhu. 

(b) The vesting of the maunga of Tāmaki in the collective 

membership; 

(c) The co-governance of maunga by the collective; 

(d) A collective right of first refusal over an extended 

area of wider Auckland.  

8.11 The Framework Agreement also records that each member 

of the Collective recognises that they each have legitimate 

spiritual, ancestral, cultural, customary and historical 

interests within Tāmaki Makaurau.558 

8.12 The Framework Agreement was followed by an Agreement 

in Principle dated 5 November 2011.559  The AIP provided 

for broadly the same redress items as the Framework 

Agreement, with the addition of redress over motu.  It also 

provided significantly more detail as to the nature and 

operation of the collective authorities and the RFR.  In 

relation to the RFR, the AIP recorded that:560 

RFR land that is to be included in an individual 
comprehensive settlement of an iwi/hapū of Ngā Mana 
Whenua o Tāmaki Makaurau must be removed from the 
statutory right of first refusal. 
 

8.13 The Collective Deed of Settlement was executed on 

5 December 2012.  It largely reflected the terms of the AIP.  

In relation to the RFR, the Deed provides that:561  

6.3  The iwi and hapu of Ngā Mana Whenua o Tāmaki 
Makaurau record their agreement that the RFR is not 
to apply to any land (including a cultural redress 
property or land used for financial and commercial 
redress) that is required for the settling of historical 

                                            
558  Framework Agreement at [2] [323.14556] at [323.14557]. 
559  Tāmaki Collective Agreement in Principle [323.14931]. 
560  Clause 8.4.6 [323.14931] at [323.14950]. 
561  Collective Settlement Deed [324.15973] at [324.15997]. 
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claims under the Treaty of Waitangi, being those 
relating to acts or omissions of the Crown before 
21 September 1991. 

6.4  To give effect to that agreement, the Tāmaki 
Makauracollective legislation will, as provided by 
section 119 of the draft bill, provide for the removal of 
any land required for another Treaty settlement. 

8.14 The RFR operates on a “carousel” basis between the three 

rōpū of the Collective.  The precise operation of the RFR is 

recorded in a separate agreement between the iwi of the 

Collective.  This is described in Mr Blair’s evidence as 

follows:562  

The Tāmaki Collective RFR works by: 

208.1 For acquisitions of assets worth $5,000,000, the 
Collective exercises the RFR; and 

208.2 For acquisitions of assets worth less than $5,000,000, 
individual groups in the Collective can exercise the 
RFR. Which individual group is given the option to 
exercise the RFR is determined through a “carousel” 
process where each group takes turns. Where a group 
is first on the “carousel” but does not want to 
purchase the property, the other group next in line are 
given that opportunity. 

8.15 The Ngā Mana Whenua o Tāmaki Makaurau Collective 

Redress Act in 2014 gave effect to the agreements 

expressed in the Deed.  

Iwi did not agree to surrender mana whenua  

8.16 In its opening submissions, the Crown argued that the 

application of the overlapping claims Policy in Auckland is 

“subject to specific agreements with the Tāmaki Collective 

and its members about negotiations and settlement redress 

in Auckland”.563 

8.17 This appears to be a reference to cls 6.3 and 6.4 of the 

Deed of Settlement, whereby iwi agree that land can be 

removed from the RFR where required for individual Treaty 

                                            
562  1 Blair at [208]–[209] [201.00001] at [201.00065].   
563  Opening submissions for the Attorney-General at [68]. 
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settlements.  The evidence of Mr Dreaver was that this 

reflected the fact that iwi were only willing to enter into the 

collective arrangements on the basis that they would be 

able to secure acceptable individual redress.564  The 

implication here is that by entering into the collective 

arrangements, all iwi agreed, in advance and in the 

abstract, not to object to the terms of anyone else’s 

settlement.  In effect, a wholesale surrender of mana 

whenua. 

8.18 But the Crown did not extract any agreement or concession 

from iwi that they would not challenge future settlements.  

Tāmaki remained a hotly contested area, and cls 6.3 and 

6.4 cannot credibly be understood as immunising the 

Crown’s conduct in pursuit of individual iwi settlements.  

That outcome would have to be spelled out in the clearest 

of terms, not somehow implied. 

8.19 Under cross-examination, Mr Dreaver accepted that the 

grounds and process for removing land from the RFR for 

individual settlements was not the subject of a written 

agreement, but asserted that it was nevertheless “clearly 

agreed”.  However, he was not able to articulate what the 

terms of the agreement were.  He said that the agreement 

did not permit the Crown to “ride roughshod” over iwi, and 

that the Crown would discuss redress options with those 

who have an interest.565  Beyond that, it was not clear on 

what basis iwi were or were not permitted to object to other 

settlement offers under the so-called “agreement”. 

8.20 As Mr Blair explained in his evidence and under cross-

examination, there was an expectation by the plaintiff (at 

least) that, once iwi had opportunities to share in valuable 

commercial opportunities in central Auckland through the 

collective RFR, they would refocus on their own core areas 

                                            
564  1 Dreaver at [47] [202.00758] at [202.00768]. 
565  Dreaver NOE 1597/4–9. 
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for the purposes of their individual settlements.566  In 

essence, the assumption was that the Crown and other iwi 

would seek to negotiate individual redress on a principled 

tikanga basis.  That can hardly be considered an 

unreasonable assumption. 

Collective settlement “put aside” issues of mana whenua  

8.21 As proposed in Sir Graham’s 2009 Report, the Collective 

settlement operates on the basis that iwi “put aside” issues 

of mana whenua and seek recognition of their interests “in 

the whole”.  That is consistent with the terms of the deed, 

which do not recognise the predominance of any particular 

iwi in any particular place.   

8.22 Rather, as expressed in the Framework Agreement, iwi 

recognise that they each have legitimate spiritual, 

ancestral, cultural, customary and historical interests within 

Tāmaki Makaurau generally.  This is not an acknowledgment 

of mana whenua generally, and is certainly not an 

acknowledgment by Ngāti Whātua Ōrākei that any other iwi 

have mana whenua in their heartland.  As Ms Kawharu said 

under cross-examination, “The Collective is a shared 

process but does not reflect sharing of mana whenua”.567 

8.23 This is consistent with how Ngāti Whātua Ōrākei viewed the 

settlement during negotiations.  In June 2011, Mr Blair 

emailed the other collective negotiators proposing a name 

change for the Collective, given that “the settlement of the 

wider Auckland region claims will not substantively deal with 

the question of mana whenua”.568  

  

                                            
566  Blair NOE 547/32–548/11. 
567  Kawharu NOE 288/23-24. 
568  [349.32793] (with which, as it happens, Mr Taua emphatically agreed). 
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9 THE POST-SETTLEMENT RELATIONSHIP 

9.1 The post-settlement relationship with the Crown is a very 

important element of the plaintiff’s pleaded claims.569  It is 

the focus of this part of these submissions. 

9.2 However, it is also necessary to have regard to the 

expectations and obligations associated with the original 

Treaty relationship between these parties.  This informs the 

nature of the relationship which the settlement was 

designed to see “repaired” since at least the 2012 

Settlement Act.  As explained below, the Crown’s conduct 

since 2012 – including in this litigation – has had scant 

regard to the intended relationship. 

9.3 It is relevant, if not entirely surprising, that the Crown has 

seen this litigation as an irritant: an impediment to the 

Crown’s desire to secure full and final settlement with all 

groups in the wider Auckland region.570  On the other hand, 

adherence to – including necessary resort to – the due 

process of law has been Ngāti Whātua Ōrākei’s policy since 

1840.  Such was remarked on in the Waitangi Tribunal’s 

1987 Ōrākei Report.571 

9.4 As traversed in the opening submissions for the plaintiff, the 

Ōrākei Report’s summary of the status, scope and principles 

of the Treaty remains cogent.572  This includes such matters 

as: 

(a) respect for the Māori presence; 

(b) protection of the mana to control lands in accordance 

with their own customs; 

                                            
569  Fourth amended statement of claim, 22 November 2019 at [24.2]-[24.3] 

[101.00171] at [101.00176]. 
570  [333.21895]; [334.22571]. 
571  Ōrākei Report at 10: [311.07123] at [311.07140]; also at [311.07126]. 
572  At 206-210: [311.07123] at [311.07336]-[311.07340]. 
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(c) the “relationship” or “compact” being akin to 

partnership and based on good faith. 

9.5 The Ōrākei Report’s analysis of the plaintiff’s loss and the 

object of “tribal restoration” is also relevant here.  The 

latter was defined in terms of assessing the tribe’s 

continued presence on the land, the recovery of its status in 

the district and the recognition of its preferred forms of 

tribal authority.573 

9.6 As to loss, the Ōrākei Report saw this as not only the lands 

in issue, but also the plaintiff’s suffering of a continuing 

denigration of their identity and status as a tribe.574 

9.7 Such considerations underpinned the Ōrākei Report’s 

mention of “cultural genocide”.575  Likewise, its intent that 

the Crown “may yet support” its Treaty commitment to the 

plaintiff, and move in no unstinting manner to promote the 

re-establishment of the tribe it displaced.576 

9.8 The plaintiff acknowledges of course that that Report was 

focussed on the 700 acre Ōrākei area, and that the 

settlement of historic claims has been achieved in the 2012 

Act.  Both the matters traversed above provide essential 

background for the normative elements of the post-

settlement relationship. 

9.9 As will be recalled, the Crown’s apology looked forward to 

the process of healing past wrongs; and to repairing its 

relationship with Ngāti Whātua Ōrākei.577 

                                            
573  At 263: [311.07123] at [311.07393]. 
574  At 264: [311.07123] at [311.07394]. 
575  Letter of transmittal: [311.07123] at [311.07126]. 
576  At 279: [311.07123] at [311.07409]. 
577  Ngāti Whātua Ōrākei Claims Settlement Act Act, s 7(8). 
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9.10 The plaintiff’s claim includes reliance on that description of 

the post-settlement relationship, and the Crown’s conduct 

which has been plainly inconsistent with it. 

The apology and the evidence 

9.11 Ngāti Whātua Ōrākei and the Crown reached a settlement of 

the Crown’s breaches of the Treaty of Waitangi on 

5 November 2011.578  The Crown’s apology was of extreme 

importance to Ngāti Whātua Ōrākei.  The Court has heard 

evidence of how important it was to Sir Hugh Kawharu that 

the Crown “knew what it was apologising for”, and the 

consequent attention Ngāti Whātua Ōrākei gave to the 

Agreed Historical Account.579 

9.12 Ms Kawharu’s evidence in chief at [226] commented that 

the AHA was a means to substantiate the Crown 

acknowledgements and apology, and at [230] that the AHA 

“underpins” the apology.580 

9.13 When Ms Kawharu read the terms of the Crown apology in 

full in her evidence, the emotion and depth of feeling was 

palpable.  Here, once again, are those words which mean so 

much to Ngāti Whātua Ōrākei: 

The Crown makes this apology to Ngāti Whātua Ōrākei and 
to their ancestors and descendants. 

The Crown recognises that from 1840, Ngāti Whātua Ōrākei 
sought a close and positive relationship with the Crown and, 
through land transactions and other means, provided lands 
for European settlement. 

The Crown profoundly regrets and is deeply sorry for its 
actions which left Ngāti Whātua Ōrākei virtually landless by 
1855. This state of landlessness has had devastating 
consequences for the social, economic and spiritual well-
being of Ngāti Whātua Ōrākei that continue to be felt today. 

The Crown unreservedly apologises for not having honoured 
its obligations to Ngāti Whātua Ōrākei under the Treaty of 
Waitangi. By this settlement the Crown seeks to atone for its 
wrongs, so far as that is now possible, and begin the process 

                                            
578  Deed of Settlement [323.15041]. 
579  1 Blair at [134] [201.00001] at [201.00041]; Kawharu NOE 244/16-19. 
580  1 Kawharu at [226], [230] [201.00190] at [201.00262] and [201.00269]. 
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of healing. The Crown looks forward to repairing its 
relationship with Ngāti Whātua Ōrākei based on mutual trust, 
co-operation and respect for the Treaty of Waitangi and its 
principles.  

[Emphasis added] 

9.14 Ms Kawharu at her paragraph [231] explained Ngāti Whātua 

Ōrākei’s expectation that the Crown would keep the 

settlement at the forefront of its mind when developing 

proposals in Ngāti Whātua Ōrākei’s heartland, and that the 

Crown’s apology was an indication it would cooperate and 

communicate with Ngāti Whātua Ōrākei on matters 

regarding its rohe.581 

9.15 Ms Kawharu, who presented her evidence with dignity and 

mana, was steadfast under cross-examination that Ngāti 

Whātua Ōrākei expected a relationship with the Crown to 

continue following settlement and not that “the relationship 

is over”.582 

9.16 Ms Kawharu’s primary criticism, at [232] of her brief, was 

that the Crown’s Overlapping Claims Policy “flies in the 

face” of the Crown’s apology.  Ms Kawharu explained that 

the Crown has refused to engage in the issue of Ngāti 

Whātua Ōrākei’s rights in the 2006 RFR Area, and thereby 

refuses to acknowledge Ngāti Whātua Ōrākei mana whenua 

and “the very people from whom the Crown acquired the 

land that became Auckland’s central business district.”583 

9.17 Having heard from Crown witnesses, Ms Kawharu was not 

wrong to make these observations. 

9.18 Through cross-examination, it became clear that, despite 

Ngāti Whātua Ōrākei’s consistent efforts for the better part 

of a decade to require the Crown to acknowledge its status, 

the Crown has undertaken no further work, at all, to see if 

                                            
581  1 Kawharu at [231] [201.00190] at [201.00270]. 
582  Kawharu NOE 252/19-31. 
583  1 Kawharu at [232] [201.00190] at [201.00270]. 
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Ngāti Whātua Ōrākei holds mana whenua in the 2006 RFR 

Area. 

9.19 The Crown’s approach has effectively been to see the 

apology as the end of a settlement process, rather than the 

start of a new relationship. 

9.20 Since 2014, the record shows that Ngāti Whātua Ōrākei has 

consistently been asking OTS (now Te Arawhiti) to take 

account of the fact that it has ahi kā and mana whenua in 

the 2006 RFR Area.  And what has OTS done in response?  

It has noted the point as an overlapping claims objection, it 

has summarised the objection in briefings to the Minister, it 

has reminded Ngāti Whātua Ōrākei and the Minister of a 

memorandum penned by the then-Chief Crown Negotiator 

in 2011 saying there would be “no veto”, it has encouraged 

Ngāti Whātua Ōrākei to meet with claimants into its 

heartland to try to sort things out itself, and it has taken 

tactical options in the litigation designed to prevent Ngāti 

Whātua Ōrākei’s claim from coming to Court.584 

9.21 What OTS / Te Arawhiti (and thus the Crown) has not done 

though, is commission any further or independent historical 

research into Ngāti Whātua Ōrākei’s claims.585  It has 

belittled Ngāti Whātua Ōrākei’s claims as “nothing new” or 

“[reprising] old themes”.586 

9.22 The closest one comes to the Crown endeavouring to 

understand and appearing interested in Ngāti Whātua 

Ōrākei’s claims is the early 2015 meeting between Minister 

Finlayson and Ngāti Whātua Ōrākei.587  That meeting 

concluded with the Minister stating “[y]our questions are all 

legitimate.  At some stage, historians should get together”.  

Mr Blair commented in his cross-examination by the Crown 

                                            
584  Plaintiff’s opening submissions, [6.10]-[6.14]. 
585  Macky NOE 1470, 7-17. 
586  [333.21895]. 
587  [334.22483] at [334.22485]. 
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that he welcomed those words, and felt they were an 

acknowledgement.588 

9.23 As Mr Dreaver noted however “[a] meeting between the 

parties’ historians ultimately did not occur, as the Minister 

was unable to arrange a meeting with Marutūāhu in 

2015”.589  That singular sliver of hope led nowhere. 

9.24 What the Crown has been at pains to emphasise in its 

evidence is that the Crown owes obligations to all iwi.590  

That is, of course, accepted.  But it is an argument that 

relegates to empty words – and ignores – the apology in the 

Treaty settlement.  That is plainly not how iwi perceive the 

apology, nor a positive Crown contribution to its relationship 

with the plaintiff. 

9.25 Within the 2011 Deed and the 2012 Act, the apology 

records rights and obligations going to the nature of further 

redress.  It can and should create rights in the nature of 

Crown conduct, respect, recognition and accommodation of 

interest.  As Mr Kruger put it, the Crown settles to 

commence the process of restoring its honour.591  That 

honour is not restored if the Crown then continues to treat 

with a settled iwi as though that process has not taken 

place. 

9.26 Further, the Crown’s “third principle” in overlapping claims 

matters appears to be very difficult to discern in writing 

anywhere prior to the plaintiff bringing this proceeding and 

making these very points. 

9.27 Against that background, it is instructive to recall the 

modern history of this claim in an effort to see where, if at 

all, the Crown has acted in accordance with the apology. 

                                            
588  Blair NOE 486/20-25. 
589  1 Dreaver [144] [202.00758] at [202.00794]. 
590  1 Little at [5] [202.00818] at [202.00819]. 
591  1 Kruger at [35] [201.00310] at [201.00319]. 
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The procedural history revisited 

2015 genesis 

9.28 As we know, the proceeding commenced in August 2015 as 

a proceeding against the Crown only, in respect of the 

proposals to Ngāti Paoa. 592  Ngāti Paoa joined the 

proceeding as a second defendant, and Marutūāhu applied 

to become an intervener. 

9.29 The plaintiff’s claim was in response to learning that the 

Crown had made a preliminary decision to transfer a 

number of properties to Ngāti Paoa under s 120 of the Ngā 

Mana Whenua o Tāmaki Makaurau Collective Redress Act.593  

These properties were all within the plaintiff’s rohe.   

9.30 The plaintiff was concerned that the Crown would proceed 

with the proposed property transfers to Ngāti Paoa before 

the Court could determine the extent of the plaintiff’s rights.  

In response, on 25 September 2015, senior Crown counsel 

assured counsel for the plaintiff that the Minister would not 

make a final decision until the plaintiff’s legal challenge had 

been determined.594 

The preliminary questions application 

9.31 Counsel for Ngāti Paoa proposed that the proceeding would 

benefit from the determination of preliminary questions 

regarding its amenability to judicial review and the 

applicability of tikanga as a common law restraint on Crown 

action.  The Crown actively supported Ngāti Paoa.  The 

plaintiff opposed this. 

9.32 The Crown’s submissions, dated 27 January 2016, in the 

Ngāti Paoa application for determination of a preliminary 

question supported that application, noting at paragraph [8] 

that “[a]ddressing these issues may well bring the litigation 

                                            
592  Statement of claim dated 27 August 2015 [101.00001]. 
593  Letter from Minister Finlayson to Ngāti Whātua Ōrākei Trust dated 17 August 

2015 [333.22427]. 
594  Email dated September 2015 from Senior Crown Counsel to various recipients 

[333.22429].  
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to an end” and at paragraph [19] that the “litigation is an 

impediment to the conclusion of Ngāti Paoa’s settlement of 

historical Treaty claims against the Crown.  In addition to 

the interest that the Attorney-General and Ngāti Paoa have 

in a prompt determination of these proceedings, there is 

also a strong public interest in having the proceeding 

determined as quickly as possible so that the Crown’s 

Treaty settlement with Ngāti Paoa can be concluded and to 

bring certainty in respect of the Crown’s powers to alienate 

land”. 

9.33 In a decision dated 4 March 2016, Wylie J declined that 

application, and ordered the service of the proceeding on all 

members of the Collective and certain further iwi.595   

The Crown negotiates with Marutūāhu 

9.34 Not long after receiving this decision, the plaintiff learned 

that the Crown had recommenced its negotiations with 

Marutūāhu,596 and intended to make a preliminary decision 

on redress which (the plaintiff later learned) included 

properties within the plaintiff’s rohe.597   

9.35 At this point, Marutūāhu was a defendant in the proceeding.   

9.36 The plaintiff raised this issue with the Crown multiple times, 

noting that it was inappropriate to continue negotiations 

with Marutūāhu while this matter remained before the 

Court.598  The Crown however disregarded this – it made a 

                                            
595  Ngāti Whātua Ōrākei Trust v Attorney-General & Ors [2016] NZHC 347 at [61]. 
596  Letter from Office of Treaty Settlements to Ngāti Whātua Ōrākei Trust dated 

4 March 2016 [334.22486]. 
597  Letter from Minister Finlayson to Ngāti Whātua Ōrākei Trust dated 31 March 2016 

[334.22510]. 
598  Letter from Ngāti Whātua Ōrākei Trust to Office of Treaty Settlements dated 

22 March 2016 [334.22496]; Letter to Minister Finlayson from Chapman Tripp 
dated 1 April 2016 [334.22517] at [334.22519]. 
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preliminary decision and finalised it weeks later, giving the 

plaintiff two weeks to provide any substantial objection.599   

The Crown’s new strategy 

9.37 The Crown then changed course.  Because the proposals to 

offer properties in central Auckland to other iwi had been 

made by Ministerial decision, involving an intended use of 

s 120, the plaintiff had challenged those decisions by 

judicial review in the traditional way.  The Crown then 

sought to circumvent that process.  It took “decisions” out 

of the mix. 

9.38 The Crown developed a strategy that, contrary to the 

process to that point, no Ministerial decision on redress 

would be made; rather, the proposal for certain properties 

to be given to certain iwi for redress would simply be put to 

Parliament.600  In this way, the plaintiff would have nothing 

to challenge because to do so would be an affront to 

Parliamentary supremacy.601 

9.39 Following this new strategy, the Crown abandoned its 

earlier assurances to the plaintiff.  The Crown claimed those 

assurances could no longer be valid, as they were given in 

respect of a decision that was now superseded.602  The 

Crown then provided new, but essentially worthless, 

assurances, in particular that it would provide the plaintiff 

with four weeks’ notice of any deed initialling.603 

                                            
599  Letter from Minister Finlayson to Ngāti Whātua Ōrākei Trust dated 22 April 2016 

[334.22539], Letter from Minister Finlayson to Ngāti Whātua Ōrākei Trust dated 
13 May 2016 [334.22552]. 

600  Letter from Office of Treaty Settlements to Ngāti Whātua Ōrākei Trust dated 
2 June 2016 [334.22568]. 

601  Notice of interlocutory application by defendants to strike out proceedings dated 
11 July 2016. 

602  Letter from Crown Law to Chapman Tripp dated 21 June 2016 at [4]-[5] 
[334.22579]. 

603  Letter from Office of Treaty Settlements to Ngāti Whātua Ōrākei Trust dated 
2 June 2016 [334.22568]. 
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9.40 The Crown also denied the plaintiff’s requests that the 

Crown give any undertakings to the plaintiff to not proceed 

with finalising the transfers to Marutūāhu.604 

9.41 Consistent with its new strategy, the Crown then sought to 

strike out the plaintiff’s claim.  This was six weeks after the 

plaintiff was first notified of this change in position, or three 

days after the Crown recorded its final decision.605   

9.42 Again, these actions do not align with the relationship 

contemplated in the Crown apology in the Deed and Act. 

The Crown negotiates with Te Ākitai Waiohua 

9.43 In November 2016, the plaintiff learned that the Crown had 

offered further property redress within its rohe to another 

iwi – Te Ākitai Waiohua.606  Again, the plaintiff sought 

assurances from the Crown that it would not initial an 

Agreement in Principle with Te Ākitai Waiohua.607  Again 

these requests were ignored.  Instead, the Agreement in 

Principle was signed three days later without notifying the 

plaintiff of this event taking place and with no changes 

made in response to the plaintiff’s concerns.608 

The High Court strike out decision 

9.44 On 9 March 2017, this Court (Davison J) struck out the 

claim for want of a legal yardstick against which to assess 

executive action.609 

                                            
604  Letter from Chapman Tripp to Crown Law dated 19 May 2016 at [8] 

[334.22557] at [334.22559], Letter from Crown Law to Chapman Tripp dated 
20 May 2016 at [4] [334.22564]. 

605  Letter from Minister Finlayson to Ngāti Whātua Ōrākei Trust dated 8 July 2016 
[334.22582]. 

606  Letter from Office of Treaty Settlements to Ngāti Whātua Ōrākei Trust dated 
30 November 2016 [334.22648]. 

607  Letter from Chapman Tripp to Crown Law dated 13 December 2016 at [5] 
[334.22657], Letter from Chapman Tripp to Office of Treaty Settlements dated 
13 December 2016 at [11] [334.22659] at [334.22660]. 

608  Letter from Office of Treaty Settlements to Ngāti Whātua Ōrākei Trust dated 
16 January 2017 [334.22686]; Te Ākitai Waiohua and the Crown: Agreement in 
Principle to Settle Historical Claims dated 16 December 2016 [321.13650]. 

609  Ngāti Whātua Ōrākei Trust v Attorney-General & Ors [2017] 3 NZLR 516, [2017] 
NZHC 389 at [142]. 
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The Crown initials Ngāti Paoa Settlement Deed 

9.45 On 18 August 2017, the Crown initialled a settlement deed 

with Ngāti Paoa.610  The plaintiff learned about this the 

same day, purely by chance.   

The Court of Appeal upholds the High Court 

9.46 The plaintiff appealed, but on 4 December 2017, the Court 

of Appeal dismissed the appeal.  The Court of Appeal took 

the view that there was no proposal before it that could 

affect the plaintiff’s rights, other than a legislative 

proposal.611 

The Crown initials Marutūāhu Collective Redress Deed 

9.47 The plaintiff sought and obtained leave to appeal to the 

Supreme Court.612  The Crown opposed the grant of leave in 

the Supreme Court, noting in its submissions opposing 

leave dated 7 March 2018, at [4.2] that “there is no realistic 

prospect of this Court reaching a different result”, and at 

[4.3] that “the challenged decisions cannot possibly be 

unlawful”.  

9.48 On 27 July 2018, the Crown initialled the Marutūāhu 

Collective Redress Act, as the Supreme Court’s judgment 

was pending.  

The Supreme Court restores the claim 

9.49 The Supreme Court ultimately restored the proceeding in a 

decision dated 17 September 2018.  That Court took the 

view that the proceeding could proceed insofar as it sought 

declarations of the plaintiff’s rights which go beyond the 

specific property redress in issue.613 

                                            
610  Ngāti Paoa Deed of Settlement (Initialled) [327.17632].  
611  Ngāti Whātua Ōrākei Trust v Attorney-General & Ors [2017] NZCA 554, [2018] 2 

NZLR 648 at [105]. 
612  Ngāti Whātua Ōrākei Trust v Attorney-General & Ors [2018] NZSC 84, [2019] 1 

NZLR 116 at [2]. 
613  Ngāti Whātua Ōrākei Trust v Attorney-General & Ors [2018] NZSC 84, [2019] 1 

NZLR 116 at [50]-[53]. 
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The Crown progresses its settlement with Te Ākitai Waiohua 

9.50 On 19 November 2019, the Crown made a preliminary 

decision that offered several properties to Te Ākitai Waiohua 

within the plaintiff’s heartland.614  The plaintiff again raised 

concerns with the Crown,615 but the Crown dismissed these 

concerns as being incorrect.616  Finally, on 23 December 

2020, with six weeks until trial, the Crown and Te Ākitai 

Waiohua initialled Te Ākitai Waiohua’s Deed of 

Settlement.617   

Scant evidence of respect, recognition and 

accommodation 

9.51 The journey over the past now 68 months does not paint a 

picture of a Treaty partner working to restore its 

relationship with the party it has consistently wronged over 

19 decades.  

9.52 Having respect for the apology and commitments made to 

iwi does not need to create two classes of iwi, where those 

who have settled enjoy rights denied to those who have 

not.  It does mean that there will be iwi who are at different 

stages on the journey the Crown takes to restore its 

honour.  But if the apology is to have meaning, that process 

does not stop the day the ink is dry on the settlement deed. 

9.53 What the past 68 months have shown is that the Crown 

should be criticised, and held to account, for its abject 

failure to attempt to rebuild its relationship with the plaintiff 

post-settlement.  It has treated the plaintiff as just another, 

and irritating, overlapping interest holder with “nothing 

new” to change the Crown’s views, as though that were an 

obligation on the plaintiff. 

                                            
614  Letter from Minister Little to Ngāti Whātua Ōrākei Trust dated 19 November 2019 

[335.23399]. 
615  Letter from Chapman Tripp to Minister Little dated 27 November 2019 

[335.23402].  
616  Letter from Crown Law to Chapman Tripp dated 6 December 2019 [335.23405] 
617  2 Little at [20] [341.27386] at [341.27391]. 
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9.54 The plaintiff has done its part.  Where afforded the 

opportunity to do so, it has treated with those the Crown 

has allowed to receive redress in its rohe to try to help 

those settlements occur.  Notably, the Ngāti Paoa deed was 

signed during this very hearing, helped by the tikanga 

processes the plaintiff engaged in with Ngāti Paoa leading to 

the Kawenata and Conciliation Agreements that have 

allowed that settlement to proceed.  A similar proposal was 

rejected by Te Ākitai Waiohua. 

9.55 The plaintiff has repeatedly offered to meet with the 

Minister to explain its position, to brief the Minister on the 

Supreme Court decision in this case, to ask that the Crown 

respect and adopt the tikanga-based processes that had led 

to successful resolution with Ngāti Paoa.  Those attempts 

have been mostly stonewalled.   

9.56 From the plaintiff’s perspective, the post-settlement 

relationship has been dishonoured, not repaired. 
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10 THE CROWN’S POLICY ON “OVERLAPPING INTERESTS”  

10.1 The essential concern underpinning the plaintiff’s claim is 

the ongoing conduct of the Crown in offering redress to 

other groups by transfer of properties, or by reference to 

sites, within its core rohe – the 2006 RFR Land.  This is the 

same issue confronting the interveners in the Tauranga 

area. 

10.2 The existence of this issue in both areas – and very possibly 

others – is not accidental.  It reflects the Crown’s approach 

to the topic of overlapping claims or interests.  That 

approach is not ad hoc, but an adherence to a policy or 

pattern of practice – pleaded as the “Overlapping Claims 

Policy” (Policy).618 

10.3 More particularly, the plaintiff’s pleading is that: 

(a) there is such a Policy; 

(b) under the Policy, the Crown will not resolve questions 

of contested group boundaries, nor which group has a 

predominant customary interests, unless the relevant 

groups agree; 

(c) in the absence of such agreement, the Crown uses 

non-tikanga criteria, including its assessment of a 

“fair and appropriate settlement”, in determining 

“overlapping” claims or “interests”’; 

(d) the Policy disregards the rights of a group with mana 

whenua over a core rohe (also known as a heartland 

area), and is unlawful; and 

(e) the Crown’s offers of redress to Te Ākitai Waiohua 

and to the Marutūāhu Rōpū are current examples of 

the Policy. 

                                            
618  4ASOC at [23], [25], [27]: [101.00171] at [101.00176-101.00179].  See 

also Appendix L.12. 



  160

 

100139230/8491895  

10.4 The plaintiff says that those pleaded matters are clearly 

shown on the evidence, as discussed below. 

The Tāmaki Process Report (2007)619 

10.5 However, it is appropriate to address first the Waitangi 

Tribunal’s 2007 Wai 1362 report (Tāmaki Process Report) 

which has had a profound impact on the Policy as well as 

wider aspects of the Crown’s approach to settlements of 

Treaty breach claims. 

10.6 The Tāmaki Process Report is one of the “long shadows” 

from the past observed in our trial.  Notwithstanding that it 

was dealing with “process” matters, the Contradictors have 

evidently misunderstood it as having already answered the 

central issues now before the Court.  This perspective, and 

the Report generally, is discussed in some detail in 

Appendix J. 

10.7 For present purposes, the significance of the Tāmaki 

Process Report is: 

(a) its effective endorsement of the Crown working 

simultaneously with multiple settling groups in an 

area, and consequent amendment of the Red 

Book;620 

(b) its disdain for relative assessments of various groups’ 

customary interests, and its focus on “layers of 

interests”;621 

                                            
619  See also Appendix J. 
620  Waitangi Tribunal The Tāmaki Makaurau Settlement Process Report (Wai1362, 

2007) [319.12210] at 19 [319.12238], 41 [319.12260], 108-109 
[319.12327-12328], 111 (fn 7) [319.12330]. 

621  At 13 [319.12232], 15 (fn 11) [319.12234], 66 [319.12285], 95-97 
[319.12314-12316], 99 [319.12318]. 
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(c) its conspicuous abstention from addressing the 

concepts (and using the language) of ahi kā roa and 

mana whenua;622 

(d) its insistence that the plaintiff’s then settlement path 

be “stopped in its tracks”;623 

(e) its assertion that the Tāmaki Makaurau area has 

“unique features”;624 

(f) its general tone which not only portrayed the 

opposing iwi and other claimants as wronged, but 

included criticisms of the plaintiff as the first mover 

and a “winner”.625 

10.8 The Crown’s reaction – indeed, overreaction – to the Tāmaki 

Process Report has wrought confused thinking and 

non-tikanga outcomes. 

10.9 The evidence from the first defendant has illustrated well 

those features of the modern Policy. Further, the evidence 

demonstrates a policy which: 

(a) is difficult for iwi and hapu to locate; 

(b) makes determinations affecting tikanga while 

simultaneously refusing to engage in tikanga-based 

reasoning; 

(c) involves an unprincipled and inconsistent approach to 

the assessment of relative interests, which 

necessarily prejudices the interests of an already 

settled mana whenua group; 

                                            
622  Anderson NOE 820/3-10. 
623  At 107 [319.12326]. 
624  At 2 [319.12221], 3 [319.12222], 107 [319.12326]. 
625  At 4 [319.12223], 11-12 [319.12230-12231], 44 [319.12263], 103 

[319.12322]. 
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(d) does not allow for sufficient consultation with 

overlapping groups; and 

(e) is driven by the Crown’s own timeframes, rather than 

allowing time for groups to take steps to resolve 

overlapping claims in a manner compliant with 

tikanga.  

The Policy is not clearly stated in any one document 

The Red Book is insufficient  

10.10 The Crown’s Red Book (Ka tika a muri, ka tika a mua) is the 

primary policy document available to claimants navigating 

the Treaty settlement process.  Mrs Anderson in her 

affidavit evidence explained that the Red Book “identifies 

the essential elements of the Treaty settlement process.”626  

10.11 The Red Book has gone through numerous iterations from 

its original 1999 publication627 to the most recent, 2018, 

edition available.628  Despite these developments, the 

content of the Red Book as to “overlapping claims” remains 

largely unchanged.  In the plaintiff’s submission, it is a 

vague and inadequate explanation of the Overlapping 

Claims Policy.  

10.12 The Red Book contains only two pages on the Overlapping 

Claims Policy.  These state that:629 

(a) In areas where there are overlapping claims, the 

Crown encourages groups to discuss their competing 

claims early. 

                                            
626  2 Anderson at [18] [202.00691] at [202.00695]. 
627  Office of Treaty Settlements “Healing the Past, Building a Future: a guide to 

Treaty of Waitangi Claims and Direct Negotiations with the Crown” (Wellington, 
1999) [Green Book] [347.31070]. 

628  Office of Treaty Settlements’ Policy Manual “Ka Tika ā Muri, Ka Tika ā Mua: He 
Tohutohu Whakamārama i ngā Whakataunga Kerēme e pā ana ki te Tiriti o 
Waitangi me ngā Whakaritenga ki te Karauna — Healing the Past, Building a 
Future: A Guide to Treaty of Waitangi Claims and Negotiations with the Crown” 
(June 2018) (“2018 Red Book”) [334.22866]. 

629  2018 Red Book at 53-55 [334.22866] at [334.22922]-[334.22923]. 
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(b) Although the Crown would prefer disagreements were 

settled by agreement between claimant groups, in 

the absence of agreement, the Crown will make a 

decision.  In reaching any such decision on 

overlapping claims, the Crown will be guided by two 

general principles: 

(i) The Crown’s wish to reach a fair and 

appropriate settlement with the claimant group 

in negotiations; and 

(ii) The Crown’s wish to maintain, as far as 

possible, its capability to provide appropriate 

redress to other claimant groups and achieve a 

fair settlement of their historical claims. 

(c) The settlement process is not intended to establish or 

recognise claimant group boundaries, nor resolve the 

question of which claimant group has the 

predominant interest in a general area. 

10.13 In respect of those matters (and as discussed in more detail 

below), the plaintiff submits that: 

(a) The Red Book’s stated policy on early consultation 

does not match up with practice. 

(b) The “general principles” which guide the Crown’s 

decision making process in respect of unresolved 

overlapping claims are too vague to provide actual 

guidance. 

(c) The Crown’s stated policy that it will not recognise 

claimant group boundaries or predominant interests 

is at odds not only with the way it is perceived by 

Māori groups, but also with its policy to only offer 

land within a group’s area of interest, and its award 

of exclusive redress in a site to the exclusion of other 

groups.  
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There are other policy documents – but they appear largely 

internal 

10.14 The Crown’s witnesses explained during cross-examination 

that there are in fact other documents which contain 

portions of the Overlapping Claims Policy.  Mrs Anderson 

considered “the Crown cannot be measured against the Red 

Book, because it is not the sum total of the Crown’s policy 

process and practice”.630 

10.15 Following the Tāmaki Process Report, OTS indicated to the 

Minister it would make changes to the overlapping claims 

Policy, and considered a range of changes.631 In broad 

terms the proposals involved the use of regional strategies, 

independent facilitation services, structures to manage 

ownership of shared interests, development and 

implementation of best practice guidance, and the use of 

other agencies (including the Waitangi Tribunal) to manage 

mandating issues.  

10.16 Despite these indications to the Minister, the Overlapping 

Claims Policy, at least as stated in the Red Book, remained 

unchanged. 

10.17 OTS also includes information for staff on the Overlapping 

Claims Policy on its intranet.  In a section on settled groups 

and overlapping claims, the intranet includes a principle not 

present in the Red Book:632 

In order to prevent a Treaty breach, the Crown must 
find the right balance between recognising the mana 
of the settling group and not acting inconsistently 
with, or eroding the existing settlement and mana of 
any settled groups. 

                                            
630  Anderson NOE 847/23-25. 
631  See for example Office of Treaty Settlements Improving practice under Crown 

policy on overlapping claims and mandate (14 February 2008) at [12] 
[332.21298] at [332.21356]; Office of Treaty Settlements Improving 
overlapping claims and mandate processes – progress report (2 May 2008) 
[332.21353]. 

632  Office of Treaty Settlements “An Introduction to overlapping claims” (Intranet, 
2017) [334.22729] at [334.22733]. 
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10.18 Contrary to Mrs Anderson’s evidence that the Crown 

explains its policies in detail to claimants,633 the Crown 

elsewhere appears to acknowledge its explanation of the 

Policy is deficient.  In a 2019 letter to the Iwi Chairs Forum 

commenting on the Forum’s proposed model for resolving 

overlapping claims, Minister Little assured the Forum that 

while the “external articulation of Crown policy” might not 

reflect it, the Crown does consider evidence of interests of 

settled groups before making redress offers.634 

10.19 The Crown in the Waitangi Tribunal’s 2019 Hauraki 

Settlement Overlapping Claims Inquiry (addressed further 

in Appendix K) made a number of statements as to the 

nature of the overlapping claims Policy.635  In particular, 

Mrs Anderson (giving evidence before that Tribunal): 

(a) confirmed in cross-examination that not all such 

[overlapping claims] strategies were necessarily 

written down, nor always communicated to groups 

with overlapping interests;636 and 

(b) told the Tribunal the Red Book did not reflect some 

significant changes in practice that had happened on 

the ground.637 

The Crown’s witnesses were uncertain about the terms of 

the Overlapping Claims Policy 

10.20 The uncertainties in the Policy were evident in the Crown 

witnesses’ hesitancy to answer questions about it.  They 

                                            
633  Anderson NOE 846/11-22. 
634  Letter from Minister Little to Iwi Chairs Forum dated 13 March 2019. 

[335.23313] at [335.23314]. 
635  Waitangi Tribunal The Hauraki Settlement Overlapping Claims Inquiry Report 

(Wai 2840, 2019) [322.13717]. 
636  Waitangi Tribunal The Hauraki Settlement Overlapping Claims Inquiry Report 

(Wai 2840, 2019) at 25. [322.13717] at [322.13759]. 
637  Waitangi Tribunal The Hauraki Settlement Overlapping Claims Inquiry Report 

(Wai 2840, 2019) at 32. [322.13717] at [332.13766]. 
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frequently attempted to defer questions about the Policy to 

other witnesses.  By way of example: 

(a) Mrs Anderson considered that Mr Macky could best 

explain the “principled historical basis” standard for 

awarding redress enunciated in Minister Finlayson’s 

affidavit;638 a standard that Mr Macky later admitted 

“was a term that I wasn’t directly familiar with”.639 

Notably, the two in fact differed on what the term 

meant; Mrs Anderson considered it meant 

ascertaining “as strong a principled basis as we 

could”,640 while Mr Macky instead considered “we are 

aiming at a lower bar”.641 

(b) Mrs Anderson was unwilling to admit that OTS, in 

response to the Tāmaki Process Report, developed a 

policy of stopping short of assessing which customary 

interest held predominance, saying it was more a 

matter for Mr Macky.642  

(c) Mr Macky considered historians could not assess 

customary interests of ahi kā roa based mana 

whenua, considering it was more of a matter for 

“Mrs Anderson and the other higher leaders” as to 

where advice of that nature might come from.643 

                                            
638  Anderson NOE 909/9-16. See too 2 Anderson at [55] [202.00691] at 

[202.00704]. 
639  Macky NOE 1453/19-26. 
640  Anderson NOE 909/17-35 to 910/1-14. 
641  Macky NOE 1455/30-34; 1456/1-14. 
642  Anderson NOE 914/13-31 to 915/1-15. 
643  Macky NOE 1451/12-20. 
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10.21 Unsurprisingly, there was cogent evidence that claimants’ 

experience of the Policy is that, in some respects, it is 

constantly in flux. Mr Tawhiao put it this way:644 

… what I think exacerbates those differences [between 
settlements] are the Crown’s random approaches to applying its 
own policy. 

The Policy makes determinations affecting tikanga 

while simultaneously refusing to engage in tikanga 

based reasoning 

10.22 The Crown is clear that its Policy is to avoid making 

determinations of tikanga.  Mrs Anderson explained that the 

Crown “doesn’t have tikanga, if that’s a way to put it, it has 

a clearly articulated policy framework that has been used in 

over 90 Treaty settlements”.645  

10.23 Other than the “clearly articulated” point, this is consistent 

with iwi experience of the Policy.  Mr Tawhiao considered 

that mana whenua conversations happen generally at the 

margins, and have minimal impact on the overall content of 

the settlement.646  

The Crown’s decisions necessarily affect tikanga issues647 

10.24 Notwithstanding the Crown’s stated Policy, it is impossible 

to divorce the Crown’s redress decisions from their tikanga 

implications.  

10.25 The Crown accepts its decisions to offer particular redress 

carry the “perception” of recognising mana whenua.  Before 

the Hauraki Settlement Inquiry, Mrs Anderson agreed that, 

while it might not be the Crown’s intention, “these areas of 

interest often take on a life” of their own and such 

perceptions can persist during and after settlement 

negotiations.  Statutory acknowledgements, for example, 

                                            
644  Tawhiao NOE 1265/17-30. 
645  Anderson NOE 866/31-32 to 867/1-2. 
646  Tawhiao NOE 1256/20-25. 
647  See also Appendix L.16. 
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could create the perception that an iwi that is not tangata 

whenua nonetheless has a certain standing in a particular 

area.  Mrs Anderson also conceded that such instruments 

could be used by iwi to gain and exercise influence.648 

10.26 She made similar comments in this trial, accepting there 

was a perception that customary interests are stronger for 

the group who has been granted redress.649 

10.27 That is certainly how the plaintiff sees the Policy.  Mr Blair 

considered the Crown affects tikanga issues by reaching 

settlements which give the land of one iwi to another from 

somewhere else – in breach of tikanga, and in a way that 

eroded the mana whenua of the group.650  Ms Kawharu’s 

evidence was that “the return of land can only be seen as 

returning the customary right to the tribal community, on 

the basis of its proprietary and historic rights, so it can 

exercise mana over the whenua again.”651  

10.28 A good example of the way Crown Policy impacts tikanga, 

despite the Crown’s insistence it does not determine tikanga 

issues, is the policy to offer redress to a settling group only 

within a defined area of interest.  The area of interest 

informs aspirations for redress, including whether redress 

should be exclusive or non-exclusive.652 

10.29 The Red Book provides that areas of interest are “used to 

help define the claimant group and to let neighbouring 

claimant groups know about any areas where they may 

claim overlapping interests.”653  Although the Red Book is 

silent as to the process through which the Crown and a 

                                            
648  Waitangi Tribunal The Hauraki Settlement Overlapping Claims Inquiry Report 

(Wai 2840, 2019) at 84 [322.13717] at [322.13818]. 
649  Anderson NOE 863/18-26.  See too Anderson NOE 893/8-14.   
650  Blair NOE 488/19-27. See too Blair NOE 569/5-13. 
651  2 Kawharu at [18] [201.00289] at [201.00296]. 
652  2 Anderson at [33] [202.00691] at [202.00700]. 
653  2018 Red Book at 43 [334.22866] at [334.22912]. See also 2 Anderson at 

[32] [202.00691] at [202.00699]. 
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claimant group formulate an area of interest, 

Mrs Anderson’s evidence was that an indicative area of 

interest is normally developed by settling groups 

themselves during mandating.654  A final area of interest, 

included in a deed of settlement as part of the claimant 

definition, may differ from that included in a deed of 

mandate due to information that emerges during 

negotiations with a settling group and engagement with 

overlapping groups.655  That an area of interest is refined 

over the course of negotiation can only mean that a 

claimant’s initial proposal is not taken at face value by the 

Crown – the Crown forms a view as to what it considers a 

group’s broadest area in fact is.  

10.30 It may be noted that the redress available to groups within 

an area of interest is not limited to the return of land.  The 

Red Book provides that as a form of redress, the Crown 

may agree to have pouwhenua placed on Crown land at a 

site of particular significance to a claimant group, allowing 

the group “to be recognised in a visible way in their area of 

interest”.656  Dr Maxwell gave evidence that pouwhenua are 

a “process of claiming mana over a place” – giving rise to 

the proverbial saying; “He pouwhenua, he poutangata”, (a 

prominent landmark, is an ancestor of prestige, mana).657   

10.31 Importantly, while these points apply plainly to cultural 

redress, they also apply to commercial redress.  Mr Dreaver 

accepted under cross-examination that commercial property 

redress was not quite interchangeable with cash redress – it 

still acknowledges connections to the whenua:658  

… commercial redress, the ability to buy land, will 
only be offered in an area recognised as the area of 

                                            
654  2 Anderson at [32] [202.00691] at [202.00699]. 
655  2 Anderson at [34] [202.00691] at [202.00700]. 
656  2018 Red Book at 114 [334.22866] at [334.22983]. 
657  1 Maxwell at [132] [203.01556] at [203.01579]. 
658  Dreaver NOE 1566/23-27.  This is consistent with 2018 Red Book at 84 

[334.22866] at [334.22953]. 
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interest of the iwi. So we would not, for instance, 
offer Tuhoe or Ngāti Awa the ability to buy property 
in Auckland. 

10.32 In other instances, Crown Policy implicitly includes the 

Crown’s position on tikanga issues.  For example, although 

the Crown’s position is that it has never finally determined 

Ngāti Whātua’s mana whenua, Mrs Anderson accepted in 

response to questions from the Court that the non-exclusive 

Collective process is a clear indication the Crown considers 

multiple groups have interests.659  This necessarily is a 

Crown determination affecting Ngāti Whātua Ōrākei’s mana 

whenua.  If, as a matter of tikanga, a group holds mana 

whenua in a rohe, the offering of equal redress to multiple 

groups in that rohe must be in breach of tikanga.  

10.33 More broadly, it is OTS policy to offer cultural redress only 

where there is an “association” with a specific site, area, or 

resource.660  The plaintiff submits that “associations” can 

either be assessed through a Pākehā or Māori lens.  Either 

OTS assesses associations on the basis of Pākehā indicia 

(which they deny),661 or they do not – at which point it is 

impossible to divorce “associations” from questions of 

“tikanga”.  

10.34 In response to questions from the Court, Mr Macky 

commented that OTS does not take a Pākehā or a Māori 

view of history but takes a “negotiated view” of history 

between the Crown and settling groups.662  The plaintiff 

submits it is insufficient for the Crown to only engage in 

some aspects of tikanga that suit it. 

10.35 Witnesses in this proceeding have been clear that tikanga is 

pervasive in mātauranga Māori.  Mr Kapea explained this 

                                            
659  Anderson NOE 946/31-33 to 947/1-18. 
660  2 Anderson at [48] [202.00691] at [202.00703]. 
661  See for example Anderson NOE 826/2-26. 
662  Macky NOE 1488/28-33 to 1489/1-13. 
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eloquently when asked whether he thought the transfer of 

land to Te Ākitai Waiohua gave mana to them:663  

Yes, I would. Because another Māori entity cannot, 
they can’t move without mana, they can’t do things 
without that mana, unless they have an engagement 
with the people who have the mana of their whenua 
and there is an agreement on how the engagement will 
proceed… 

10.36 Mrs Anderson herself conceded it is difficult to separate a 

consideration of customary associations from 

determinations of tikanga:664 

[claimant groups] are talking about their associations 
to the site historically or customary practices they 
carried out there, and so I don't think there is, you 
could draw out of – not all of the narratives, but some 
of them, you couldn't draw out the tikanga 
elements separately from the narrative itself. 

10.37 Put simply: because tikanga suffuses all aspects of how 

Māori groups operate, how could an iwi or hapu have 

customary associations with a property, if not in accordance 

with tikanga?  Assessing customary associations requires 

the Crown to turn its mind to tikanga with care and 

comprehensively. 

Tikanga is not “out of reach” for the Crown 

10.38 Crown witnesses stressed they do not consider it 

appropriate to determine questions of mana whenua 

because the Crown cannot be an arbiter of tikanga.665   

10.39 However, elsewhere, the Crown has accepted Treaty 

settlement work does require some appreciation of tikanga 

Māori.  When asked in cross-examination whether OTS 

                                            
663  Kapea NOE 102/24-32. 
664  Anderson NOE 931/18-32. 
665  Anderson NOE 930/30-32. Macky NOE 1452/1-12: “we are not the arbiters of 

rival tikanga”. 
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refrained from discussing tikanga concepts, Mrs Anderson 

replied:666 

… we work in a world of Te Ao Māori and while the 
Crown does not have a role in deciding what tikanga is, 
we could not ignore it because we work with Māori on a 
day-to-day basis… 

10.40 Mr Macky accepted his historians would be aware of 

reasonably common principles of tikanga Māori – he 

considered there were concepts that seem to be common 

across the country.667  Mr Dreaver was similarly willing to 

engage in tikanga-based reasoning in his discussion of the 

Tāmaki Process Settlement Report.  Mr Dreaver endorsed 

the Tribunal’s focus on non-exclusivity and whanaungatanga 

as “all compelling tikanga arguments”.668   

10.41 It is telling that the Crown will engage in some tikanga 

concepts.  In cross-examination, Mr Macky was asked 

whether Crown historians considered a number of different 

tikanga concepts.  In response, he advised:669 

(a) if a historian works in Treaty issues for any length of 

time, they would have to engage in ahi kā roa; 

(b) the Crown has had to engage with the concept of 

take raupatu; 

(c) the Crown has “frequently” engaged with tuku 

whenua in historical accounts; 

(d) however, the Crown will not be drawn into issues of 

mana whenua – noting that “debates about mana 

whenua between overlapping interest groups can get 

pretty intense”.  

                                            
666  Anderson NOE 826/2-26. 
667  Macky NOE 1418/1-20. 
668  Dreaver NOE 1571/3-27. 
669  Macky NOE 1419/9-34. 
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10.42 Yet there is no credible reason – other than the Crown’s 

persistent unwillingness – that the Crown can understand 

and respond to notions of raupatu or tuku whenua, but not 

mana whenua.  

10.43 Moreover, the Crown is plainly not of the view that 

questions of customary interests are altogether 

unknowable.  Mr Macky agreed under cross-examination 

that an external eminent historian might be able to draw 

conclusions about customary interests where an internal 

OTS historian might not.670   

10.44 To be clear, the plaintiff is not suggesting the Crown ought 

to appoint itself ‘the final word’ on issues of tikanga.  

Obviously, where iwi groups can determine disputed tikanga 

themselves, the Crown should defer to them.  However, 

Treaty settlements sometimes require the Crown to 

ascertain, for example, who holds mana whenua in an area.  

The above examples demonstrate it is plainly possible for 

the Crown to be cognisant of tikanga issues.   

10.45 In these situations, tikanga cannot just go into the “too-

hard basket”. The plaintiff’s position is that the Crown can 

take issues like mana whenua into account, and must – or it 

risks making decisions which by omitting to consider 

tikanga, breach it. 

Tweaking the Policy is unlikely to fix these issues 

10.46 The plaintiff notes that the first defendant has put into 

evidence draft policy documents, dated August 2020671 and 

December 2020.672  The plaintiff submits that any upcoming 

changes of the Overlapping Claims Policy will not 

meaningfully remedy the problems identified above in terms 

of the Crown’s opposition to engaging with mana whenua.  

                                            
670  Macky NOE 1467/1-30. 
671  The Crown’s Overlapping Interests Policy (draft, August 2020) [335.23416]. 
672  The Crown’s Overlapping Interests Policy (draft, December 2020) [346.30544]. 
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10.47 The plaintiff acknowledges the December 2020 document 

includes a promising statement in respect of how the Crown 

understands customary interests:673  

The Crown understands “customary interests” as the 
expression of the traditional multi-dimensional 
relationship of a claimant group to an area or natural 
resource in accordance with their tikanga. 
 
[Emphasis added] 

10.48 However, both draft policy documents include the following 

statement with respect to mana whenua:674 

It is acknowledged however, that overlapping groups 
may see the Crown’s offer of redress as a statement or 
recognition of mana whenua. This is not the purpose or 
the effect of Treaty settlements. Although the Crown 
will take into account groups’ statements about their 
interests, the settlement process is not intended to 
establish or recognise boundaries between groups or 
make determinations of mana whenua. 

10.49 This stance is effectively the same as that in the Red Book – 

the Crown maintains it does not recognise boundaries or 

mana whenua.  The December 2020 document’s 

acknowledgement of tikanga is meaningless if it does not 

extend to recognising customary interests on the basis of 

mana whenua; the effect of that would be to recognise 

lesser tikanga interests, but not mana whenua.  Indeed, the 

Crown has gone as far as to prescribe that recognising 

mana whenua is not “the effect of Treaty settlements” – for 

the reasons above, the plaintiff submits that is not the case, 

and is sceptical the Crown has the ability to simply prescribe 

the effects its policy has.  

10.50 In short, although the Crown appears to have been 

receptive to some changes in its August and December 

                                            
673  The Crown’s Overlapping Interests Policy (draft, December 2020) at [8] 

[346.30544] at [346.30546]. 
674  The Crown’s Overlapping Interests Policy (draft, August 2020) at [42] 

[335.23416] at [335.23424].  The Crown’s Overlapping Interests Policy (draft, 
December 2020) at [15] [346.30544] at [346.30546]. 
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2020 documents, its opposition to engaging with the 

concept of mana whenua seems relatively fundamental.  

The Policy involves an unprincipled and inconsistent 

approach to the assessment of relative interests in 

whenua 

10.51 At least in part as a consequence of its unwillingness to 

recognise tikanga interests of differing strengths, the Crown 

takes a confused approach to assessing relative interests of 

competing overlapping claimants.  

10.52 As a general observation, it appears there is no clear 

consensus within OTS on the standard of association 

required before it will offer redress at a particular site.  As 

noted above, Mrs Anderson’s assertion that seeking a 

“principled historical basis” for redress means the Crown 

seeks to get as strong a historical basis as it can for 

settlement, contradicts Mr Macky’s claim the “principled 

historical basis” test is a lower bar directed at just testing 

an assertion, not seeking the best historical evidence 

available.675 

10.53 The way that OTS assesses interests is opaque.   

10.54 The Crown witnesses are consistent that they view all 

interests in a site as “valid”.676  However, viewing all 

interests as valid does not appear to mean that all are 

treated exactly the same.677 

10.55 In this vein, Mrs Anderson said that layering of interests did 

not mean the equating of interests – it simply meant 

“understanding [the interest] in comparison to the 

assertions.”678  She went on to say that the Policy does not 

preclude an assessment that one interest is inherently 

                                            
675  Compare Anderson NOE 909/17-35 to 910/1-14 to Macky NOE 1455/30-34 to 

1456/1-14. 
676  Campbell NOE 1718/10-22. 
677  Macky NOE 1480/1-20. Dreaver NOE 1575/5-10. 
678  Anderson NOE 866/9-11. 



  176

 

100139230/8491895  

stronger than the other – which must, as a matter of logic, 

be correct.679  Mr Macky tells us that although OTS does not 

describe associations in terms of “predominant” interests, 

“strong” and “shared” interests were permissible 

descriptors.680  

10.56 Although the Crown witnesses were willing to accept that 

not all associations had to be treated the same, they could 

not agree whether that meant that two interests could be 

“weighed” against one another: 

(a) Mrs Anderson said they could not:681 

I just think “weighed” is a very, it’s a loaded 
word, and I think what we do do I think 
through the process of identifying the layers of 
interest is identify strength of interest along 
the way and advise Ministers on that.  That is 
not a weighing up of this one versus that one, 
it is simply saying how strong an interest is. 

(b) Mrs Anderson similarly denied that a decision about 

offering redress endorsed one party’s claim over 

another, saying the Crown does not determine which 

view it supports, it simply “will make a decision about 

the redress that it will offer to that claimant group 

that is settling”.682 

(c) Conversely, Mr Dreaver accepted that if an iwi was 

able to demonstrate an interest in a place where 

another iwi had a demonstrably much greater interest 

to a very significant interest, “to me that’s a kind of a 

weighing exercise”.683 

(d) Mr Macky appeared to take a position somewhere 

between Mrs Anderson and Mr Dreaver – while he 

                                            
679  Anderson NOE 866/12-14. 
680  Macky NOE 1437/13-24. 
681  Anderson NOE 890/3-11. 
682  Anderson NOE 831, lines 7-23.   
683  Dreaver NOE 1576/1-10. 
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accepted “predominance” was a word that was not 

used by OTS following the Tāmaki Process Settlement 

Report, he nonetheless considered assessing different 

strengths “can imply a weighting process”.684   

10.57 On the whole, it appears that, irrespective of the evidence, 

OTS will stop short of engaging in an explicit assessment of 

which interest it prefers.  

10.58 However, the idea that assessments can be made of the 

strength of two competing interests, without a consideration 

of whether one interest might have predominance, involves 

intellectual gymnastics, not integrity. 

10.59 This approach necessarily prejudices the interests of an 

already settled mana whenua group, because it risks 

elevating a lesser interest in whenua to a position of 

equivalence with a stronger interest.  The question of 

relative interests ought to be squarely confronted – and 

within a tikanga framework.   

10.60 Such a tikanga framework will require acknowledgement 

that different groups have differing degrees of connection – 

Mr Tawhiao was clear that tikanga Māori requires that 

interests in land and territory be viewed as degrees of 

relationship of a people to that land or territory.685  He went 

on to explain that in relation to Crown redress, these types 

of interests should each be considered in terms of their 

cultural setting. If, for example, a people have not kept 

their living link to a place alive, then they should not be 

awarded redress that elevates their legal rights beyond that 

which they could legitimately claim under tikanga.686 

                                            
684  Macky NOE 1454/10-20. 
685  1 Tawhiao at [45] [201.00585] at [201.00597]. 
686  1 Tawhiao at [50] [201.00585] at [201.00598]. 
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The Policy does not allow for sufficient consultation 

with overlapping groups and is driven by the Crown’s 

own timeframes 

10.61 The plaintiff’s complaint with respect of the consultation 

undertaken by the Crown as part of resolving overlapping 

claims is two-fold: 

(a) the insufficient length of time allowed; and 

(b) the point at which consultation happens. 

10.62 As a result of these two deficiencies, the Overlapping Claims 

Policy breaches duties of procedural fairness owed to settled 

groups.  

The Crown allows insufficient time for consultation and 

tikanga-based resolutions 

10.63 During cross-examination, counsel for the plaintiff 

suggested to Mrs Anderson that ultimately, the Crown 

controls the timing for resolution of overlapping claims.  She 

was reticent in response:687 

I think I just think that’s a bit too simplistic and 
doesn’t recognise I think the complexity in the 
processes around that decision, to simply say that the 
Crown therefore decides that’s enough time and we’re 
going to make a decision. 

10.64 While the plaintiff does not dispute overlapping claims 

processes can be complex, it submits that does not change 

the fact the Crown does effectively ‘draw a line’ under 

tikanga based processes before they are completed.  OTS 

frequently operated on compressed timelines in Tāmaki 

Makaurau – at one stage, OTS operated on the assumption 

all Tāmaki settlements would be complete by 2017.688  The 

Crown’s position that it does not ‘set the pace”’ in Treaty 

settlements is also at odds with the documentary record, 

                                            
687  Anderson NOE 852/8-15. 
688  See the exchange with Mr Dreaver on this point – Dreaver NOE 1620/5 to 

1621/24, and an email from Mr Dreaver to Minister Finlayson [333.22124] at 
[333.22127]. 
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which reveal the Crown operates on heavily compressed 

timelines that belie the complexity and importance of the 

issues they are determining. 

10.65 As noted above, internal OTS guidance advises “a minimum 

of four months should be allowed” for complex overlapping 

issues.689   

10.66 The consultation period allowed to Ngāti Whātua Ōrākei in 

respect of Te Ākitai’s Waiohua’s settlement, in the plaintiff’s 

submission, demonstrates the problem: 

(a) on 16 September 2016, an offer of redress was made 

to Te Ākitai Waiohua, including the properties within 

the 2006 RFR, albeit that it was subject to 

overlapping claims being addressed to the 

satisfaction of the Crown;690 

(b) on 4 October 2016, OTS wrote to Ngāti Whātua 

Ōrākei advising Te Ākitai would be given a 

development opportunity in Manukau, and further 

details of the redress package would be available 

shortly.691  No mention of the redress within the 2006 

RFR Area, despite the offer having already been 

made;  

(c) on 7 October 2016, the plaintiff’s solicitors wrote to 

OTS seeking urgent confirmation as to whether any 

Te Ākitai Waiohua redress was within the 2006 RFR 

area;692  

(d) on 30 November 2016, OTS wrote to Phillip Davis and 

Ngarimu Blair advising of the full redress package for 

                                            
689  Office of Treaty Settlements “Facilitate overlapping claims resolution” (2013) 

[333.21935]. 
690  Letter from James Willis to Karen Wilson, 16 September 2016 [334.22589]. 
691  Letter from Juliet Robinson to Ngarimu Blair, 4 October 2016 [334.22606]. 
692  Letter from Nick Wells to Juliet Robinson, 7 October 2016 [334.22615]. 
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Te Ākitai, and seeking feedback by 13 December 

2016.693 

10.67 In short, despite an urgent request from the plaintiff’s 

solicitor, OTS withheld information about Te Ākitai 

Waiohua’s overlapping redress for some two and a half 

months, and gave Ngāti Whātua Ōrākei two weeks to 

respond.  

10.68 Ms Campbell did acknowledge this 14-day consultation 

window was shorter than usual – a “standard minimum 

timeframe” was 21 days.694   

10.69 Even a 21 day period would have been, in the plaintiff’s 

submission, insufficient.  Commenting on overlapping 

redress often requires groups to marshal detailed historical 

information, which takes some time. 

10.70 Moreover, witnesses in this case have been clear that the 

resolution of tikanga disputes can take far longer than that.  

Mr Tawhiao accepted a tikanga process might take years, 

noting: “The idea that tikanga doesn’t work is an odd idea 

to me. I think the real issue is that it doesn’t work in the 

timeframes that are convenient.”695  

The Crown engages with overlapping groups only once 

properties have been offered 

10.71 Resolution of overlapping claims is hampered not only by 

inadequate consultation/resolution windows, but also by the 

decision to consult only after offers have been made to 

settling groups. 

10.72 It appears standard that overlapping claims are only 

resolved after the offer of site-specific redress to a claimant 

                                            
693  Letter from Juliet Robinson to Phillip Te Waka Davis and Ngarimu Blair, 

30 November 2016 [334.22648]. 
694  1 Campbell at [90] [202.00722] at [202.00745]. 
695  Tawhiao NOE 1315/13-20. 
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group.696  In respect of the Te Ākitai Waiohua consultation 

described above, Mr Dreaver gave evidence that “post-AIP 

consultation” was in fact part of his suggested strategy.697  

In response to questions from Ms Coates, Ms Campbell 

similarly confirmed that in her experience, consultation 

tended to start after an AIP was signed.698 

10.73 This aligns with claimant experience.  Mr Tawhiao gave 

evidence that the Crown very rarely discloses the detail of 

what it is proposing to other tribes until later in the 

process.699   

10.74 In general, it seems the Crown defers heavily to the wishes 

and interests of the settling iwi – at the expense of settled 

mana whenua groups.  Ms Campbell advised that the 

shortened, 14 rather than 21 day period given to Ngāti 

Whātua Ōrākei to comment on Te Ākitai Waiohua’s 

overlapping settlement was due to Te Ākitai’s wish to not 

disclose its settlement package to overlapping groups until 

an AIP was signed.700   

10.75 In this vein, Mrs Anderson was asked about the Crown’s 

decision to proceed with Te Ākitai Waiohua’s settlement 

despite requests from Ngāti Whātua Ōrākei to pause for 

tikanga based resolution.  She went as far as to claim that 

the Crown could not have paused without impinging on 

Te Ākitai Waiohua’s mana whenua – in direct tension with 

the rest of her evidence that the Crown will not determine 

mana whenua:701 

                                            
696  See Office of Treaty Settlements “An Introduction to overlapping claims” 

(Intranet, 2017) at p 1 [334.22729], which suggests the milestone of “claims 
substantially resolved” should be achieved after an offer is made but by the time 
an Agreement in Principle is signed. 

697  1 Dreaver at [171.3] [202.00758] at [202.00801]. 
698  Campbell NOE 1693/2-10. 
699  Tawhiao NOE 1260/20-32. 
700  1 Campbell at [88]-[89] [202.00722] at [202.00744]. See too an email from 

Stephen Church to Juliet Robinson “FW: Te Ākitai Waiohua Overlapping Claimant 
Group update w/e 7 October”, 1 November 2016. [334.22637] 

701  Anderson NOE 873/24-34. 



  182

 

100139230/8491895  

I think what you’re seeing there is a clear indication 
that we’re negotiating with Te Ākitai and not Ngāti 
Whātua Ōrākei and for such a process to agree – to 
proceed with the mana whenua and ahi kā of the 
settling iwi, ie Te Ākitai, Te Ākitai would need to agree 
that that’s something they wanted to do through their 
Treaty settlement. It did not. 

10.76 There are two obvious problems with commencing 

consultation only after site specific redress has been 

offered: 

(a) First, the settling group has a direct incentive to 

oppose the overlapping claimants.  Mr Kruger 

explained that a negotiating iwi will be unwilling to 

truly resolve overlapping claims in accordance with 

tikanga, because doing so may compromise valuable 

settlement redress that would ultimately make a 

significant difference to the lives of the iwi.702  The 

plaintiff says this, alongside restrictive Crown 

timeframes, has been a key barrier to attempts at 

meaningful, tikanga based resolution of overlapping 

claims both with Marutūāhu and with Te Ākitai 

Waiohua.703 

(b) Second, the Crown has itself committed to a redress 

package, and invested significant resources into 

negotiating it.  It has already committed to a 

presumptive course of action.  

10.77 For these reasons, a tikanga-compliant approach would 

require consultation to establish where each group held 

mana whenua prior to the offer of specific sites.  It would 

enable freer dialogue both between groups and with the 

Crown, and ensure the Crown had the best information 

                                            
702  1 Kruger at [180] [201.00310] at [201.00355]. 
703  See 2 Blair at [42]-[56] [201.00104] at [201.00120]. 



  183

 

100139230/8491895  

available to it before committing to a course of action.  As 

Mr Tawhiao put it:704 

If you’re going to settle claims, you'd better be sure 
you’re settling with the right people in the right place. 

These deficiencies create serious procedural fairness 

concerns 

10.78 Consultation is a key element of ensuring procedural 

fairness in decision making.705  Consultation must be 

genuine and approached with an open mind, and allow 

sufficient time and information for those consulted to make 

a meaningful input.706  The government authority must have 

“embarked on the consultation process prepared to change 

course, if persuaded to do so”.707  

10.79 This is particularly the case in the Treaty of Waitangi 

setting. It is the Crown’s responsibility to act in good faith, 

fairly and reasonably.  That creates an onus on the Crown 

to make informed decisions, such that it can say it has had 

proper regard to the impact of the principles of the Treaty.  

In many cases, where it seems there may be Treaty 

implications, the Crown’s responsibility to make informed 

decisions will require it to consult with effected iwi or hapū.  

And in some cases, extensive consultation and cooperation 

is necessary.708  

                                            
704  Tawhiao NOE 1262/1-4. 
705  Harry Woolf and others De Smith’s Judicial Review (8th ed, Sweet & Maxwell, 

London, 2018) at [7-055]-[7-056]. 
706  Wellington International Airport Ltd v Air New Zealand [1993] 1 NZLR 671 at 

675-676 (CA). 
707  Harry Woolf and others De Smith’s Judicial Review (8th ed, Sweet & Maxwell, 

London, 2018) at [7-057], citing R v Barnet LBC Ex parte B [1994] ELR 357 at 
375. 

708  New Zealand Māori Council v Attorney-General [1987] 1 NZLR 641 at 683 (CA) 
[SOE Lands case]. 
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10.80 The plaintiff submits that overlapping claims is one of the 

cases where such extensive consultation is necessary: 

(a) the issues which need to be resolved are complex and 

require expertise and knowledge that can be provided 

by iwi parties through consultation; 

(b) settlement requires forming conclusions about 

customary associations of iwi, the implications of 

which are of utmost importance to iwi/hapu; 

(c) the Crown has Treaty obligations to settled groups to 

ensure that settlements do not create a fresh 

grievance.  The plaintiff says that, at a minimum, 

when making decisions under the Overlapping Claims 

Policy to offer land with the 2006 RFR area, the 

Crown must appropriately consult with Ngāti Whātua 

Ōrākei as the iwi having ahi kā.709  

10.81 Unfortunately, the Crown’s current approach to consultation 

falls short.  The Crown’s approach of prioritising the wishes 

of the settling group makes it impossible for overlapping 

groups to properly voice their concerns – and itself 

effectively dismisses their interests and their mana.  

10.82 The issues before the Tribunal in the Hauraki Overlapping 

Claims Inquiry (Wai 2840) were remarkably similar to those 

in Wai 1362.  As outlined in the letter of transmittal:710 

At a general level, we find the Crown’s policies, 
processes and practices for dealing with groups with 
overlapping interests during settlement negotiations 
are inadequate and inconsistent with its Treaty 
obligations, in many respects.  The shortcomings of the 
Red Book, the only statement of Crown settlement 
policies and processes available to claimants, have 
been well-rehearsed in many Tribunal reports; we 
reiterate them here. 

                                            
709  4ASOC at [24]. 
710  Wai 2840 at xii, [322.13717] at [322.13728]. 
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10.83 The Tribunal found that again the processes by which the 

Crown came to offer Treaty redress to one iwi within the 

rohe of another were flawed, and in breach of the Treaty in 

relation to the Crown’s relationship with Tauranga Moana 

and Ngāti Wai.711 

10.84 Distinct from the Tāmaki Process Report, the Wai 2840 

Tribunal did not purport to make findings that went beyond 

a procedural nature.  Nor did it suggest halting in their 

tracks any settlements of other iwi. 

10.85 What the Tribunal did do, however, was to condemn the 

Crown for failing to promote, allow for, and facilitate 

tikanga-based processes.712  It also encouraged the iwi 

participants in those tikanga-based process “should act tika 

themselves”.713  The Tribunal is clear that the Crown too 

should be involved in the tikanga-based processes, but that 

it may appoint an independent expert to assist.714 

10.86 Notwithstanding the Tribunal’s clear encouragement, the 

under cross-examination the Crown emphasised its 

continued reluctance to engage with tikanga.   

10.87 For example, Mrs Anderson resisted the suggestion that the 

Crown should have a “sophisticated understanding of 

tikanga”, rather that the Crown “does not wish to make 

decisions based on tikanga, because it doesn’t have 

tikanga.”715 

10.88 The plaintiff is concerned that the Crown maintains an 

untenable position despite clear and consistent 

encouragement from the Tribunal, particularly in relation to 

tikanga-based processes. 

                                            
711  Recommendation 7.1.3, at 117; [322.13717] at [322.13851].  
712  Recommendation 7.1.4, at 117; [322.13717] at [322.13851]. 
713  At 90; [322.13717] at [322.13824]. 
714  At 90; [322.13717] at [322.13824]. 
715  Anderson NOE 866/28-33, 867/1-2.    
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11 THE PROCESSES BY THE CROWN AFFECTING THE 2006 RFR 

AREA  

11.1 As noted earlier, the plaintiff pleads716 that the Crown’s 

offers of redress to the Marutūāhu Collective and to 

Te Ākitai Waiohua are examples of the Crown’s Policy. 

11.2 This is not controversial.  In cross-examination, 

Mrs Anderson, Ms Campbell and Mr Dreaver readily 

confirmed that, in their work on the proposed Marutūāhu 

and/or Te Ākitai Waiohua settlements, they considered that 

they were following and applying the Policy.717 

11.3 This section of these submissions provides some detail of 

the evidence of those settlement processes, as they further 

exemplify the issues concerning the Policy addressed in the 

preceding section.  This section is supplemented by 

Appendix G and Appendix H, chronological reviews of 

aspects of these processes – in particular, of analyses (or 

lack thereof) of the nature and strength of the assorted 

“interests”. 

11.4 In short, the plaintiff submits that, in the wake of the 

Tāmaki Process Report, the Crown adopted an unacceptable 

(and ultimately unlawful) approach in its application of the 

overlapping claims policy, by: 

(a) refusing to engage in a meaningful assessment of the 

competing customary interests in the 2006 RFR, either 

generally or in response to specific objection from the 

plaintiff; and 

(b) refusing to engage with the plaintiff’s tikanga-based 

objections to the proposed transfers. 

                                            
716  4ASOC at [23] [101.00171] at [101.00176]. 
717  Anderson NOE 929/9-15; Dreaver NOE 1562-1563/4; Campbell NOE 1736/14-

34. 
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Marutūāhu718 

11.5 The Marutūāhu Collective has been offered the following 

properties in its Treaty settlement: 

(a) 35 Grafton Road; 

(b) The Boston Road Probation Centre; 

(c) Auckland Grammar School; 

(d) Epsom Girls’ Grammar School 

(e) Remuera Intermediate;  

(f) Ponsonby Intermediate; 

(g) Parnell Primary School; 

(h) NZTA land at Mechanics Bay; and 

(i) 97 and 110A Gladstone Road, Parnell (Fred Ambler 

Lookout site). 

11.6 Those properties are all within the 2006 RFR Area.  

11.7 The Crown witnesses gave evidence that the basis for those 

offers to Marutūāhu was that it had sufficient information 

about the historical and customary (tikanga) interests of 

Marutūāhu to justify the transfer, in other words that the 

redress “was “commensurate” with Marutūāhu’s interests in 

the central Tāmaki isthmus, based on the Crown’s 

assessment of their associations with the area”.719  

Minister Finlayson, responsible for the redress decisions, 

said that “commensurate” meant that in relation to the 

proposed Marutūāhu redress he was:720 

                                            
718  See also Appendix G. 
719  2 Finlayson at [34] [202.00805] at [202.00813]. 
720  2 Finlayson at [34] [202.00805] at [202.00813]. 
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… satisfied that there was a principled historical basis for the 
redress being proposed, and that redress was reasonable and fair 
in all the circumstances, including the nature of the redress. 

11.8 Under cross-examination, Mr Macky (Te Arawhiti’s Principal 

Historian) gave evidence that when OTS makes its 

assessment of available historical information, the ‘test’ for 

“principled” historical redress is a lower bar directed at just 

testing an assertion, not seeking the best historical 

evidence available.721  Mr Macky’s evidence was that:  

(a) “customary interests memoranda” and historians’ 

assessments of interest do not determine redress, 

and there are other factors that OTS will take into 

account;722 and 

(b) if the aim of OTS were to reach the highest evidential 

bar in relation to assessing interests in proposed 

redress sites, then OTS would take into account the 

Tribunal’s recommendation in the Tāmaki Process 

Report that there ought not to be exclusive redress 

where there are layers of interest, and that the 

Tribunal’s view on that topic has been accepted by 

OTS.723 

11.9 Against that background, in order to assess the application 

of the Overlapping Claims Policy to areas within in the 

plaintiff’s core rohe or heartland, the Court must assess the 

compliance with tikanga of the bases upon which the Crown 

reached what it says is a principled historical basis that 

justified the proposed transfers of redress.  That involves 

also assessing whether the Crown sought information that 

presented a full range of views in relation to the relevant 

parties (if it had reason to do so), and whether it sought to 

test those views critically. 

                                            
721  Macky NOE 1455/30-34 to 1456/1-14. 
722  Macky NOE 1455/25-29. 
723  Macky NOE 1456/1-14. 
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11.10 In relation to the Marutūāhu redress, this information 

appears to fall into five categories: 

(a) Material prepared by Marutūāhu and communicated 

directly to the Minister or Chief Crown Negotiator:  

(i) minutes of a meeting between the Crown and 

Marutūāhu, dated 19 September 2011;724 

(ii) an email from Mr Majurey dated 27 November 

2013.725 

(c) Material prepared by professional historians for 

Marutūāhu: 

(i) a report prepared by Professor Belgrave and 

Dr Young, dated April 2006.726 

(d) Material prepared by OTS ‘in-house’ historians or 

other staff: 

(i) an internal memorandum dated 22 August 

2011, in which notes the “high significance” of 

Taurarua to Ngāti Whātua Ōrākei, and that 

“there appears to be no evidence of a 

particular Marutūāhu customary association 

with these lands”;727 

(ii) an internal memorandum dated 1 November 

2012, suggesting evidence of Marutūāhu being 

gifted St Georges Bay as part payment for the 

Kohimarama Block as “thin and open to 

interpretation, and thus something of an open 

question”;728 

                                            
724  [332.21678]. See also [333.21703], [333.21724]. 
725  [333.21980]. 
726  [308.04716]. 
727  [332.21655]. 
728  [333.21858]. 
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(iii) an internal email assessment dated 31 March 

2014, which expresses the view that “Waipapa 

is not … ancestral land of any Marutūāhu 

group;729 

(iv) an internal OTS report by a historian dated 

23 February 2015 which appears to have been 

prepared hurriedly, noting “Marutūāhu 

negotiators have informed us during 

negotiations that oral traditions describe 

Blackett's Point as part of the maritime system 

that connected the Tāmaki isthmus to Motuihe 

and Waiheke”;730 

(v) an internal email assessment dated 26 August 

2020, which includes similar points to the 

February 2015 assessment.731 

(e) Material prepared by external historians engaged 

by the Crown;  

(i) a report by Paul Monin commissioned by 

the Crown dated 5 August 2012, which 

suggests that St George’s Bay became a 

“special place to Ngāti Paoa and other 

Hauraki iwi”  in relation to the “promise” 

by George Clarke;732 

(ii) a report by David Armstrong 

commissioned by the Crown dated 

October 2013, which concluded that the 

“only known historical claim made to the 

Mechanics Bay site is by Ngāti Whātua”;733 

                                            
729  [333.22019]. 
730  [333.22269]. 
731  [335.23437]. 
732  [305.03177]. 
733  [340.26648]. 
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(f) material in relation to Ngāti Whātua Ōrākei’s 

settlement, whether already held by OTS or 

provided by Ngāti Whātua Ōrākei.  This material 

is set out in Section 7 of these submissions. 

11.11 Under cross-examination, the following propositions were 

established: 

(a) From Mr Dreaver, the Chief Crown Negotiator for the 

Tāmaki Collective as well as for Marutūāhu until mid-

2015: 

(i) the Crown was satisfied that there was a 

principled historical basis for the Marutūāhu 

redress;734 

(ii) Mr Dreaver would likely have read “every 

historical … memo … that was produced 

relating to this … particular redress”, referring 

to the Gladstone Park/Blacketts’ Point cultural 

redress in particular;735 

(iii) in relation to Marutūāhu, oral histories and 

traditions presented by the negotiators for 

Marutūāhu were considered as a historical 

source,736 and was on occasion provided to the 

Minister in briefing documents without further 

analysis from OTS staff;737 

(iv) where some of the work completed by internal 

OTS historians and staff raised questions about 

the basis upon which Marutūāhu had sufficient 

interests in particular sites, that “would’ve left 

                                            
734  Dreaver NOE/1607/12-18. 
735  Dreaver NOE 1607/28-33. 
736  Dreaver NOE 1607/23-27. 
737  Dreaver NOE 1611/18-19, 1612/10-19 in relation to Mr Majurey’s 27 November 

2013 email forming an appendix to a Ministerial Briefing document of the same 
date: [333.21982]. 
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us at a situation where we needed to do more 

work”;738 

(v) even in relation to reports commissioned 

externally that raised questions about the 

credibility of Marutūāhu’s interests, were 

considered as one of many “layers of 

narrative”.739 

(b) From Mr Macky: 

(i) that, in response to some of the equivocal or 

questioning research relating to Marutūāhu 

interests in the Tāmaki Isthmus  OTS was 

“looking for real evidence that customary 

interests were being exercised and Dr Pollock 

doesn’t appear to have, believe that he’d seen 

that evidence”;740 

(ii) that, the “major rationale behind considering 

that there were sufficient interests was 

connected to the reserve at Blacketts Point”;741 

(iii) that in his capacity as a senior and then the 

Principal Historian at OTS, that “I don’t 

recollect looking at many Ngāti Whātua 

documents after 2006”.742 

11.12 The two briefing documents that were presented to Minister 

Finlayson on 21 April 2016743 and shortly after on 12 May 

2016744 did not include a fair, balanced or detailed view of 

the ambiguous evidence of Marutūāhu interests in the sites 

                                            
738  Dreaver NOE 1608/16-31, in relation to [333.21858]. 
739  Dreaver NOE 1609/6-15. 
740  Macky NOE 1468/15-27. 
741  Macky NOE 1471/1-12. 
742  Macky NOE 1416/5-9. 
743  [334.22521]. 
744  [334.22542]. 
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that were offered as redress.  Further, Mr Macky’s 

concession that OTS conducted no assessment of Ngāti 

Whātua Ōrākei’s objections and historical interests vis-à-vis 

the Marutūāhu research is, in the plaintiff’s submission, 

compelling.  The assertions that “Ngāti Whātua Ōrākei’s 

concerns were a very important consideration”745 was not 

supported by the propositions established under cross-

examination. 

11.13 All of which illustrates the insufficiency in practice of the 

Policy. 

Te Ākitai Waiohua746 

11.14 Te Ākitai Waiohua has been offered the following properties 

in its Treaty settlement: 

(a) 1350 Dominion Road; 

(c) 101A Hillsborough Road; and 

(d) the Mt Eden Normal School site. 

11.15 Those properties are all within the 2006 RFR Area.747  

11.16 When Minister Little wrote to Ngāti Whātua Ōrākei in 

November 2019 advising of his preliminary decision to 

maintain Te Ākitai Waiohua’s redress, he indicated he was 

“satisfied there is evidence that Te Ākitai Waiohua have 

historical connections to the areas in which the properties 

lie through their Te Waiohua ancestors.”748  

                                            
745  2 Finlayson at [35], 202.00805 at 202.00813. 
746  See also Appendix H. 
747  There is some dispute between the parties as to whether 101A Hillsborough Road 

is in fact within the 2006 RFR Area. The plaintiff maintains the property lies just 
within the borders of the 2006 RFR Area.  The 2006 RFR Area is based upon land 
on the isthmus transacted either by or on behalf of Ngāti Whātua Ōrākei and 
101A Hillsborough Road falls within a block transacted with the “express 
permission” of Te Keene and Te Kawau.  See 2 O’Malley at [21]-[22] 
[201.00564] at [201.00571]-[201.00572]; 2 Kawharu at [40] [201.00289] 
at [201.00301]. 

748  Letter from Minister Little to Marama Royal, 19 November 2019 [335.23399] at 
[335.23400]. 
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11.17 Just as with the Marutūāhu redress example, the plaintiff 

submits the Court must assess the basis upon which the 

Crown formed the view there was a “principled historical 

basis” for Te Ākitai Waiohua redress – and whether it gave 

due regard to the interests of settled groups as part of that 

process.  

11.18 When providing advice to the Minister, OTS had available to 

them the following evidence of Te Ākitai Waiohua customary 

interests:  

(a) a Customary Interests Report produced by historian 

Tony Walzl, but “presented and abridged” by 

Te Ākitai Waiohua Iwi Authority;749 

(b) internal memoranda prepared by OTS historians: 

(i) a 12 June 2017 memorandum from Nigel 

Robson, historian: “Te Ākitai Waiohua 

customary interests in Hamlins Hill”;750 and 

(ii) a 14 December 2018 memorandum 

summarising Te Ākitai Waiohua customary 

interests in Tāmaki from Jessie Annett-Wood, a 

senior historian;751   

(c) a Te Arawhiti decision paper dated 7 November 2019, 

relating to Te Ākitai Waiohua overlapping interests, 

also contains historical material.752  On the basis of 

Mr Macky’s evidence about the quality assurance role 

historians play in OTS, we can assume this document 

was reviewed by a historian.753  

                                            
749  Tony Walzl Te Ākitai Waiohua Customary Interests Report [332.20920]. 
750  [334.22769]. 
751  [335.23280]. 
752  [335.23352]. 
753  Macky NOE 1395/10-14. 
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11.19 The Walzl report argues, inter alia, that the defeat of Kiwi 

Tāmaki was not a conquest of the Tāmaki isthmus and “did 

not alter the underlying mana based on Ngaoho, Ngaiwi, 

and Waiohua lineage”.754  Despite this being a relatively 

significant claim, and one out of step with historiographical 

orthodoxy, it does not appear there has been a critical 

assessment of it by OTS.  Neither the 14 December 2018 

memorandum nor the 7 November 2019 decision paper 

makes any reference to the concept of raupatu, or to the 

political consequences of Ngāti Whātua’s defeat of Kiwi 

Tāmaki.  Rather, both simply note, without any assessment 

of how it might impact Waiohua customary interests:755 

(a) the defeat of Kiwi Tāmaki; 

(b) the occupation of Waiohua pa by Te Taoū; and  

(c) later return of Waiohua peoples and intermarriage of 

Waiohua with Te Taoū generating whakapapa 

connections between the two iwi.  

11.20 The 14 December 2018 memorandum was intended to 

“summarise any available historical evidence” relating to 

Te Ākitai Waiohua redress sites.756  Its author, Ms Annett-

Wood, expressly disclaims expertise in customary interests, 

noting “any detailed analysis of the customary interests 

claimed by the various groups, or the relative strengths of 

interests of different groups, would require investigation by 

an expert in customary interests.”757  Ms Campbell 

considered this was a fairly standard disclaimer on OTS 

material produced following the Tāmaki Process Report.758  

Whether further expert advice on customary interests is a 

                                            
754  Tony Walzl Te Ākitai Waiohua Customary Interests Report at 39 [332.20920] at 

[332.20958]. 
755  See 14 December 2018 memorandum at [9]-[12] [335.23280]; 7 November 

2019 paper at [53]-[55] [335.23352]. 
756  14 December 2018 memorandum at [2] [335.23280] at [335.23280]. 
757  14 December 2018 memorandum at [5] [335.23280] at [335.23280]. 
758  Campbell NOE 1735/9-33. 
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matter for the negotiation team; no such advice was sought 

in relation to Te Ākitai Waiohua. 759 

11.21 In a section entitled “contemporary historiography” 

Ms Annett-Woods:760  

(a) notes (without a reference) that the Native Land Court 

judgment regarding the Orakei Block is “a particularly 

controversial one”; 

(b) cites the Tāmaki Process Report that other iwi have 

challenged the assumption that Ngāti Whātua Ōrākei 

are the only iwi of Tāmaki; and 

(c) records the argument by Tony Walzl in his customary 

interests report that certain Te Ākitai rangatira did not 

participate in the Ōrākei hearings.  

11.22 It does not appear an eminent external historian was 

engaged to review the material presented by Te Ākitai 

Waiohua.  Mr Macky gave evidence that while there was no 

mechanistic approach to when external advice should be 

obtained, factors such as the complexity of the issue and 

the importance for the allocation of the redress will both 

point towards obtaining external advice.761   

11.23 Minister Little’s affidavit explains that in making his 

preliminary decision to maintain the offer of disputed 

properties to Te Ākitai Waiohua, he took into account, inter 

alia: 

(a) the concerns Ngāti Whātua Ōrākei had explained to 

him in correspondence relating to Marutūāhu redress – 

because it was “a general objection to all redress being 

                                            
759  Campbell NOE 1736/1-10. 
760  14 December memorandum at [31]-[33] [335.23280] at [335.23284]. 
761  Macky NOE 1461/1-22. 
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offered within what they considered their primary 

area”;762 

(b) summaries of relevant historian evidence and Waitangi 

Tribunal research regarding Te Ākitai’s historical 

connections to the proposed redress sites;763 

(c) the fact the Crown had not recognised an exclusive 

area of interest for Ngāti Whātua Ōrākei and had not 

given undertakings that redress would not be offered 

within their primary area.764 

11.24 It does not appear that Minister Little took into account, or 

received any advice on, the historical basis for Ngāti 

Whātua Ōrākei’s claimed mana whenua over the sites, or 

compared Ngāti Whātua Ōrākei’s historical evidence against 

Te Ākitai Waiohua’s. 

11.25 The plaintiff acknowledges that in his more recent affidavit, 

Minister Little did receive advice from officials regarding the 

evidence filed in this proceeding.765  It would appear this 

was relatively unorthodox – overlapping claimants do not 

tend to have a large body of evidence prepared for litigation 

on their overlapping claims.  The plaintiff also notes the 

evidence was only reviewed at the specific request of the 

Chair of the Ngāti Whātua Ōrākei Trust Board; it is unclear 

whether the Crown would otherwise have engaged in a 

specific review of Ngāti Whātua Ōrākei’s interests. 

11.26 Under cross-examination, the following propositions were 

established: 

(a) Ms Campbell, who was called by the Crown to speak to 

the Marutūāhu and Te Ākitai Waiohua negotiations 

                                            
762  1 Little at [30] [202.00818] at [202.00825-000826]. 
763  1 Little at [31.1] [202.00818] at [202.00826]. 
764  1 Little at [31.3] [202.00818] at [202.00826]. 
765  Affidavit of Andrew James Little dated 26 January 2021 at [17] [341.27386]. 

See too [341.27432]. 
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post-2015, was not familiar with the following 

documents of relevance to Ngāti Whātua Ōrākei’s 

interests: 

(i) The Waitangi Tribunal’s 1987 Ōrākei Report;766  

(ii) The AIP and Deed agreed between Ngāti Whātua 

Ōrākei and the Crown – and so presumably, is 

not familiar with the terms of Ngāti Whātua 

Ōrākei’s AHA;767 

(iii) The Kawenata between Ngāti Whātua Ōrākei and 

Ngāti Pāoa;768 

(b) Ms Campbell nonetheless was aware of the essential 

propositions upon which Ngāti Whātua Ōrākei’s case 

was based – namely, raupatu, and occupation giving 

rise to ahi kā and mana whenua.769   

(c) Ms Campbell considered a more site-specific interest, 

for example an urupa, might have altered OTS’s 

assessment of Ngāti Whātua Ōrākei’s overlapping 

claims.770  

11.27 Overall, it appears that rather than consider Ngāti Whātua 

Ōrākei’s claimed customary interests, and how they might 

interact with Te Ākitai Waiohua’s claimed customary 

interests, OTS was content to fall back on its earlier decision 

to not recognise an exclusive area of interest for Ngāti 

Whātua Ōrākei as a basis for proceeding with Te Ākitai 

Waiohua redress.  OTS officials were also unfamiliar with 

key material setting out Ngāti Whātua Ōrākei’s interests, 

including the AHA which speaks to Ngāti Whātua Ōrākei’s 

                                            
766  Campbell NOE 1702/6-17. 
767  Campbell NOE 1702/18-34. 
768  Campbell NOE 1703/25-29. 
769  Campbell NOE 1705/11-29. See too Campbell NOE 1706/16-21. 
770  Campbell NOE 1740/3-15. 
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“conquest” of the isthmus.771  OTS proceeded without either 

critically analysing the material presented by Te Ākitai 

Waiohua, or seeking advice on customary interests (despite 

being presented with material which expressly provided it 

was not an analysis of customary interests).  

11.28 The plaintiff submits that OTS could and should have turned 

its mind to the extensive body of material available to it on 

Ngāti Whātua Ōrākei’s interests – including how Ngāti 

Whātua Ōrākei’s claim to raupatu, ahi kā roa and mana 

whenua impact upon Te Ākitai Waiohua’s customary 

interests.  They did not.  But all of this well illustrates the 

contemporary insufficiency in practice of the Policy. 

  

                                            
771  Deed of Settlement at [2.12] [323.15041] at [323.15054]. 
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12 “TIKANGA-BASED RESOLUTION” 

12.1 Obviously enough, the plaintiff’s claim is based on the 

erosion and/or ignoring of tikanga – including ahi kā roa, 

mana whenua and tuku whenua – in the Crown’s Policy for 

dealing with “overlapping interests”.  Conversely the 

plaintiff says that there is ample evidence to establish that 

tikanga-based processes for addressing such circumstances 

can be pursued, given the appropriate time and incentives – 

which the Crown’s Policy and general approach preclude. 

12.2 It is of course the case that issues of, say, mana whenua 

are most frequently brought into contemporary focus by the 

Treaty settlement processes which are effectively controlled 

by the Crown.  Perhaps inevitably, the Crown is desirous of 

relatively promptly completing settlements which can be 

signed off – by both parties – as “full and final”.  There is, 

as the Dreaver/Finlayson772 emails illustrate, a political 

driver to that effect. 

12.3 Groups yet to settle generally also have strong drivers to 

achieve a relatively prompt settlement: assets; recognition; 

a degree of certainty; and an ability to focus on constructive 

initiatives to benefit their people.  However, a consequence 

of those drivers towards prompt settlement is the absence 

of incentives to work through contested issues of tikanga 

with neighbouring groups, including settled groups. 

12.4 These issues were well addressed in the Waitangi Tribunal’s 

2019 Hauraki Overlapping Claims Report, outlined in 

Appendix K.  For present purposes, it may be noted that 

this Report was prompted by claims similar to those of the 

plaintiff: that one group was incorrectly offered redress 

within another group’s rohe.773 

                                            
772  [333.21895]. 
773  Waitangi Tribunal The Hauraki Settlement Overlapping Claims Inquiry Report 

(Wai 2840, 2019), at xi [322.13717] at [322.13727], 53 [322.13787]. 
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12.5 The Tribunal’s primary responses were: 

(a) to call on the Crown to actively demonstrate its 

commitment to tikanga when dealing with 

overlapping interests;774 

(b) to recognise the real and practical effects of offering 

redress to groups in areas where strong interests are 

held by others;775 

(c) to encourage “space” for tikanga-based processes to 

test and resolve the issues in such circumstances;776 

(d) to recognise the significance of incentives in those 

circumstances.777 

12.6 The plaintiff agrees with the evidence from various parties 

that consensual resolutions in tikanga are preferable to 

Court adjudication.  The same could be said for many 

disputes, but our system of justice requires that if parties 

cannot resolve differences, decisions can be made by an 

external party or the Court. 

12.7 In a Treaty settlement setting, tikanga resolution of 

overlapping claims faces competing objectives which makes 

resolution difficult. 

The Iwi Chairs Forum proposal 

12.8 The issues with the Treaty settlement process that make 

tikanga resolution difficult were traversed in evidence:778 

(a) the Crown has little regard for the interests of settled 

groups; 

                                            
774  At 89 [322.13823]. 
775  At 85 [322.13818]. 
776  At xii [322.13729], 89-91 [322.13823-13825]. 
777  At 90-91 [322.13825-13825]. 
778  1 Blair at [341] [201.00001] at [201.00090]. 
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(b) overlapping claims objections are dealt with late in 

the process after redress has already been offered;779 

(c) the Crown processes for offering redress do not 

require robust historical or tikanga connection to land 

before an offer is made, but simply check whether 

any connection can be established, seemingly at 

all;780 

(d) notwithstanding the Crown protestations to the 

contrary, Treaty settlements are on a clock, are 

rushed, and the Crown is driven to conclude 

settlements.781 

12.9 Mr Blair referenced the 2018 “New Approach” provided by 

the Iwi Chairs Forum which set out current issues as well as 

how a tikanga process could work.  On current issues, the 

Iwi Chairs Forum (ICF) noted, among other things, that 

“layers of interest are not weighed or clearly identified”.782 

12.10 On how a tikanga process might work, the ICF proposals 

were that: 

(a) it would involve early engagement at the outset of 

the settlement process, not once redress has been 

offered; 

(b) it would use independent facilitators to investigate 

interests; 

(c) there would be iwi to iwi discussions, which the 

Crown would observe; 

                                            
779  1 Kruger at [199] [201.00310] at [201.00359]: “To my mind, the Crown may 

as well not have bothered.” 
780  See the Te Ākitai historical report [332.20920] and the November 2019 

Ministerial briefing paper [335.23352]. 
781  Dreaver NOE 1620/18 to 1621/24. 
782  1 Blair at [343] [201.00001] at [201.00091]. 
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(d) there could be an independent authority to help 

determine interests in the event of an impasse; 

(e) a “sphere of influence” model could be deployed to 

assess where an iwi has its ahi kā or core area, area 

of interest, and area of association.783 

12.11 The ICF proposal also stated that: 

(a) there was no relevant distinction between land 

offered as commercial or cultural redress; 

(b) in the event of impasse, groups should keep on 

talking until consensus is reached – perhaps with the 

settlement “put on hold” for a period while a break 

was taken before resuming the kōrero. 

The Crown does not provide for tikanga processes784 

12.12 Against these suggestions, the Crown made some show of 

saying it already supports and encourages tikanga 

processes.  Ms Campbell tried pointedly (and, from the 

plaintiff’s perspective, unfairly) to identify gaps in the 

timeline where the plaintiff might have initiated tikanga 

processes to resolve its overlapping claims concerns.785  

Mrs Anderson (notably in the section of her evidence 

following the discussion of the Hauraki Settlements 

Overlapping Claims Inquiry Report) recorded that “Crown 

policy ensures that tikanga concepts and processes can be 

utilised by groups at any stage of negotiations”.786 

12.13 Mr Kruger was critical of the Crown for these statements, 

and his criticisms are borne out by the history of this 

proceeding.  Mr Kruger identified the tension in the Crown 

position which is to enter Treaty settlements within defined 

                                            
783  [334.22830] at [334.22840-50]. 
784  See generally Appendix K. 
785  1 Campbell [134]-[135], [139] [202.00722] at [202.00755-00756]. 
786  2 Anderson [85] [202.00691] at [202.00712]. 
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parameters.787  Mr Kruger commented that he did not see 

the Crown’s references to opportunities for tikanga 

resolution “as opportunities to engage on a tikanga basis at 

all”.788 

12.14 Mr Kruger described what the Crown currently offers as 

essentially a side negotiation, but not a tikanga process.  It 

is not a tikanga process as the Crown does not understand 

what a tikanga process is, and so cannot show an authentic 

desire to allow that process to play out, or to suspend its 

primary goal to achieve Treaty settlements in set 

parameters. 

12.15 Mr Kruger reiterated this point under cross-examination 

where he made it clear that in his experience the Crown 

was happy to help with “admin” but could not assist with 

substance.789 

12.16 Mr Kruger’s own experience of how to navigate overlapping 

claims was instructive and broadly consistent with the 

proposals of the Iwi Chairs Forum.  Mr Kruger described 

holding conversations about where parties had dominant 

interests, areas of influence and shared influence.790 

12.17 As an aside, Mr Kruger was an impressive expert witness.  

He was experienced, fair and fully independent.  He made 

appropriate concessions and did not advocate.  Accordingly, 

the Court can place an appropriately high degree of weight 

on his evidence. 

12.18 Further, it should not be overlooked that it is the Crown that 

insists on “full” settlements.  There is no scope to 

                                            
787  2 Kruger at [8] [201.00364] at [202.00367]. 
788  2 Kruger at [14] [201.00364] at [202.00368]. 
789  Kruger NOE 1848/1-15.  The Crown had endeavoured to suggest that it had been 

more helpful than Mr Kruger had given it credit in the Tuhoe overlapping claims 
process (Anderson NOE 943/18-33), but Mr Kruger fairly explained that the 
Crown’s assistance had these limits. 

790  1 Kruger at [186]-[188] [201.00310] at [201.00356-00357]. 
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“ringfence” a point involving “overlapping interests” to allow 

it to proceed on a different tikanga track. 

Possible amendments to the Policy 

12.19 The Minister’s 13 March 2019 response to the ICF was 

amicable but largely defensive of the status quo.791  For 

example, he offered an assurance that “the Crown considers 

evidence of interests, including the rights and interests of 

settled groups, before making redress offers”. 

12.20 The Crown also placed some stock in the fact that there 

were proposed changes being made to the Red Book 

following the ICF proposal.  However, those changes 

appeared mostly to tinker at the edges rather than overhaul 

the process. 

12.21 Of the summary issues identified by the ICF, the 

amendments appear to deal only with the issue of relief 

being offered before engagement.  The other criticisms 

remain live.  For example: 

Settled groups 

(a) the proposed amendments, other than identifying 

that settled groups are one of the groups needing to 

be taken account of, do not make any specific 

provision for dealing with settled groups;792 

Before redress is offered 

(b) the proposed amendments address this criticism, and 

provide that the Crown will directly engage with 

overlapping groups before making an offer of redress 

to the claimant group;793 

Robust historical / tikanga analysis of interests 

(c) there is no reference in the proposed amendments to 

the Crown undertaking or requiring a more detailed 

                                            
791  [336.23313]. 
792  [346.30544] at [346.30547] at [17] in the bullet point labelled “Protection”. 
793  [346.30544] at [346.30551] at [33]. 
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or comprehensive understanding of historical 

interests.  The Crown continues to shy away from the 

word “predominant”;794 

Time pressure 

(d) there is no commitment in the proposed amendments 

for the Crown to agree to an approach that “takes as 

long as it takes”.  Rather, time pressure persists: 

“[i]n general, the Crown will allow at least 3 weeks 

for formal responses to Crown requests for comment 

and information.  However, timeframes will depend 

on the specific negotiations and agreed 

process/strategy”.795 

12.22 Accordingly, the proposed amendments improve on only 

one of the key criticisms, and otherwise continue to operate 

within the constraints of the already complex settlement 

guidelines.  There is little for iwi to cheer in them. 

The issue of time 

12.23 There is a tension in Treaty settlements (one of many) 

where a settled group takes issue with redress offered to a 

settling group.  One has the benefit of settlement redress, 

the other is desperately seeking that redress to rebuild. 

12.24 Mr Tawhiao put it eloquently when he stated “I don’t accept 

unfairness is fixed by allowing more unfairness”.796 

12.25 Mr Tawhiao was also consistent that for the future of 

relationships between iwi, it was more important to have a 

tika outcome than simply to have a settlement, and that 

time needed to be taken for that process, because tikanga 

works.797   

                                            
794  [346.30544] at [346.30546] at [14]. 
795  [346.30544] at [346.30551] at [35]. 
796  Tawhiao NOE 1306/7. 
797  Tawhiao NOE 1315/13-34. 
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12.26 Mr Tawhiao also addressed the tension identified above by 

saying that the settled iwi has an obligation to take a more 

generous approach to the solution.  That can be seen in the 

approach Ngāti Whātua Ōrākei took to the Ngāti Paoa 

settlement, where it did not prevent properties in its rohe 

being given to Ngāti Paoa, provided there was 

acknowledgement of Ngāti Whātua Ōrākei in the process. 

12.27 Mr Kruger made a similar observation in relation to the 

settlement processes of one of his neighbours, 

Te Whakatōhea.  Mr Kruger observed that although Tuhoe 

was ahead in the queue, he declined to accept properties in 

the Tuhoe settlement which lay in the area between the two 

iwi before Te Whakatōhea had progressed its settlement.798  

Mr Kruger said this process took seven years.  He described 

himself as “willing to play the generation game”.  The 

Crown, colourfully and metaphorically described by 

Mr Kruger as a “three year old” which “has not got a very 

good memory”799, operates differently. 

12.28 The nub of the points made by both these experienced 

witnesses, independent of the parties and who have lived 

through overlapping claims issues themselves, is that 

tikanga will work if it is given time, and it is important to 

have a long-term perspective on relationships.  If the 

countervailing incentives remain (Crown or iwi pressure to 

conclude settlements), then, as Mr Tawhiao put it, we are 

fixing unfairness with more unfairness.800 

Te Kawenata Tapu 

12.29 Despite the pressures of the Treaty settlement process, 

litigation, and collective pressures, the fact that Ngāti 

Whātua Ōrākei and Ngāti Paoa have concluded a tikanga-

based resolution is extremely impressive.  It was plainly a 

matter of pride for both iwi, notwithstanding subsequent 

                                            
798  Kruger NOE 1850/1-16. 
799  Kruger NOE 1886/29-33. 
800  Tawhiao NOE 1306/7. 
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divisions within Ngāti Paoa about participation in the 

Marutūāhu collective settlement. 

12.30 What typified the processes leading to the Kawenata was a 

commitment to doing things the tika way.  Thus discussions 

were held at the respective marae, concluding in a 

momentous ceremony described in detail in Mr Blair’s 

evidence in chief.801 

12.31 Mr Kruger praised this outcome, including the formal 

powhiri described by Mr Blair, as an admirable and robust 

tikanga-based process.802  Mr Kruger referenced with 

approval that the powhiri mirrored the previous peace-

making between the iwi, involved an understanding to 

respect one another’s rohe, and a commitment to conduct 

their relationship in accordance with the principles of tika, 

pono and aroha. 

12.32 Prior to the signing ceremony, Mr Blair describes the 

whakamārama from Mr Hawke about its significance.803  

Mr Hawke described the Kawenata and Conciliation 

Agreement as manifestations of the aspirations of tupuna 

for the two iwi.  The Kawenata is the spiritual aspect of the 

relationship; the Conciliation Agreement is the aspect that 

operates in the physical world, and together they bind the 

iwi. 

12.33 The points that the Kawenata and Conciliation Agreements 

are a package deal and should be honoured was held to 

strongly by Mr Blair in lengthy cross-examination.804  Nor 

                                            
801  1 Blair at [306]-[330] [201.00001] at [201.00084-00088]. 
802  1 Kruger at [211] [201.00310] at [201.00362]. 
803  1 Blair at [325]-[326] [201.00001] at [201.00087].  Mr Hawke gave evidence 

in this proceeding also about the importance of the Bastion Point protests and 
how they demonstrate the plaintiff’s maintenance of its ahi ka in its rohe. 

804  Blair NOE 609/13-17. 
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did any witness from Ngāti Paoa, including those who gave 

evidence for Marutūāhu, disagree.805 

12.34 Ngāti Whātua Ōrākei has endeavoured to go through a 

similar process with Marutūāhu and with Te Ākitai Waiohua, 

but those efforts have not succeeded. 

12.35 Mr Blair refers to the respective marae hui with Marutūāhu 

as successes.806 As at 31 July 2020, Mr Blair advised the 

Minister of encouraging progress.807  However, it appears 

that once hui participants left the marae matters broke 

down. 

12.36 Negotiations with Te Ākitai did not reach the marae.808 

Conclusions about tikanga processes 

12.37 It is reasonable to conclude from these developments, and 

from the expert evidence of Mr Tawhiao and Mr Kruger, 

that: 

(a) tikanga processes can and do work; 

(b) tikanga processes need time and not to be 

constrained by external influences, especially as to 

timing; 

(c) iwi need to engage in tikanga processes with 

generosity of spirit, and if a settled iwi is involved, it 

may need to show greater generosity in the process; 

(d) hui a marae is a vital part of the success of the 

process; and 

(e) the resulting agreements are a family that bind both 

iwi. 

                                            
805  M Wilson NOE 2099/20-23. 
806  2 Blair at [49]-[50] [201.00104] at [201.00122]. 
807  [335.23415]. 
808  2 Blair at [53] [201.00104] at [201.00123]. 
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12.38 What remains though is that the tikanga outcomes then 

require adherence and respect from the Crown. 

12.39 In the recent proposed Red Book amendments of December 

2020, there is some suggestion, albeit guarded and 

somewhat equivocal, that the Crown will respect tikanga 

agreements.809   

12.40 While the Crown’s statement that it will have regard to 

tikanga subject to needing to make the final decision on 

redress may appear an understandable position, it leaves 

questions unanswered.  If, for example, iwi agree that iwi A 

should not receive redress in its Treaty settlement in the 

agreed rohe of iwi B, that may affect the parameters of 

settlement.  If the Crown were to overrule the tikanga 

outcome, that would be extremely problematic and would 

perpetuate the unfairness the tikanga processes are trying 

to avoid, and likely lead to a wave of further grievances (as 

now). 

12.41 Importantly, the relevant evidence shows that the Crown’s 

“overlapping interests” approach and Policy are not 

inevitable.  They are matters of choice, and to the extent 

that they disrespect customary rights – here, those of the 

plaintiff – they can and should be modified. 

  

                                            
809  [346.30544] at [346.30550] at [30]. 
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13 THE LEGAL FOUNDATION FOR THE DECLARATIONS SOUGHT  

13.1 In this section of these submissions, it is generally assumed 

that the Court is satisfied on the evidence that the plaintiff 

has ahi kā and mana whenua in relation to the 2006 RFR 

Area, including the 1840 Transfer Land, as a matter of 

tikanga Māori (or, if there is any material difference – which 

is denied – Ngāti Whātua Ōrākei tikanga). 

13.2 On that assumption, the plaintiff says (and the Crown and 

the opposing groups deny) that the Court has jurisdiction 

and valid grounds in law to make the declarations sought by 

the plaintiff. 

13.3 Although originally commenced as a judicial review 

application (a legacy which survives in the intitulement), the 

result of the Supreme Court’s judgment has been a 

repleading and refocussing of the plaintiff’s case on this 

Court’s declaratory jurisdiction – that is, to declare the 

existence and contents of relevant rights (or status) and 

corresponding obligations.  However, public law principles 

(reflecting the rule of law) remain very relevant. 

13.4 Self-evidently, this case involves a number of separate 

issues, some of which can be described as “not fully 

explored”, if not “novel”.  That is unsurprising as the nation 

– including the legal system – continues to adjust to the 

encountering of two very distinctive cultures which should 

be respected under a single legal system. 

13.5 Like many others of modern decades, this case rests on the 

relationships between iwi and the Crown associated with the 

Treaty and its principles.  Such relationships are also both 

informed and reinforced, with legal significance, by tikanga, 

the 2011 Deed, the 2012 Settlement Act, the honour of the 

Crown and the UN Declaration.  Being unique to this 

country, only limited assistance on some aspects of the case 

can be found in overseas analyses. 
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13.6 That uniqueness tends to undermine some of the usual 

language of legal discourse.  Among other things, it is not 

clear that the issues arising from a Treaty principles-based 

relationship are usefully described as a matter of “public” or 

“private” law. 

13.7 This Court has a “declaratory” jurisdiction well able to 

include the making of formal declarations of legal status and 

rights (including customary rights), and of corresponding 

obligations.  Insofar as the declarations extend to the 

Crown’s relevant Policy and potential future conduct, the 

jurisdiction may be well described as “supervisory”. 

13.8 These matters provide a framework for the plaintiff’s 

pleaded claims: 

(a) Ahi kā and mana whenua create a status, including 

customary responsibilities and authority, in relation to 

the 2006 RFR Land which this Court can and should 

recognise by making Declaration (a). 

(b) Such status/responsibilities/authority is part of the 

tikanga which the Crown is required to (and is, by the 

2011 Deed and the 2012 Act, solemnly committed to) 

respect, including when developing proposals for 

Treaty Settlement redress for other groups which 

may involve that tikanga and customary authority – 

this reflects the Crown’s settlements, as well as the 

mandatory relevance of Treaty principles (including 

the active protection of custom), and is the essence 

of Declaration (c). 

(c) That requirement for respect for the relevant tikanga 

is contravened by central features of the Crown’s 

Policy for addressing overlapping claims/interests – 

this underpins Declarations (b) and (d). 

(d) Such contravention can be avoided in the manner 

specified in Declaration (d)(i)-(iv). 
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Constraining the Crown 

13.9 The heart of the plaintiff’s case is its assertion of mana 

whenua and ahi kā in its heartland.  The plaintiff claims that 

these customary rights exist as a matter of tikanga and 

common law, and are now also recognised and protected by 

the terms of the 2011 Deed and the 2012 Settlement Act.  

Accordingly, the plaintiff says the Crown’s powers to enter 

into new Treaty settlements in Ngāti Whātua Ōrākei’s 

heartland are constrained by its obligation to respect 

tikanga – in particular, recognition and accommodation of 

the plaintiff’s own customary authority as the holder of 

mana whenua. 

13.10 The power of the Crown to enter into Treaty settlements is 

a non-statutory power.  Whether that power is classified as 

a prerogative power, a common law power, or otherwise, 

the power is subject to the rule of law.  The power must be 

exercised in accordance with any statutory overlay, and 

with the common law of New Zealand.  The Court’s function 

is to supervise the exercise of such power and to enforce 

the rule of law, subject only to questions of justiciability of 

subject matter – addressed below.  

Constraints under the 2011 Deed and 2012 Act 

13.11 The most direct constraints relevant here are found within 

the 2011 Deed, reinforced by the 2012 Act, which have 

their own orthodox legal force. 

13.12 The Deed is self evidently intended to create legal relations, 

albeit largely conditional on the enactment (as subsequently 

occurred) of the 2012 Act.  See, for example: 

(a) the language of “agreement” (cl 1.8); and 

“conditional” (cl 7.4) and “without prejudice” 

(cl 7.7);810 

                                            
810  Settlement Deed [323.15041] at [323.15047]. 
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(b) the express provisions on  “final” settlement of the 

plaintiff’s historical claims: cl 4.3;811 

(c) the recognition that some Deed provisions will afford 

the parties’ “rights and interests”: cl 4.4;812  

(d) the incorporation of the “General Matters” Schedule 

(cl. 4.7), and its provisions as to “entire agreement” 

(para 5.2) and the Crown’s “reasonable endeavours” 

to achieve relevant results (para 7.13);813 and 

(e) the recognition of jurisdiction to enforce or interpret 

the Deed (cl 7.8).814 

13.13 The 2012 Act relevantly provides that: 

(a) its purpose is to give effect to certain provisions of 

the Deed: s 3; 

(b) it is to be “interpreted in a manner that best furthers 

the agreement expressed” in the Deed: s 9; 

(c) there is a “final” settlement of the Crown’s historical 

claims obligations and liabilities: s 13(1)-(4); 

(d) like the Deed, there is recognition of jurisdiction to 

interpret and implement the Deed: s 13(5). 

13.14 It is well established that the purpose of a contractual or 

similar instrument is a necessary element of its 

interpretation.815  It is also well established that terms may 

                                            
811  Settlement Deed [323.15041] at [323.15080]. 
812  Settlement Deed [323.15041] at [323.15080]. 
813  Settlement Deed [323.15041] at [323.15081]; General Matters Schedule 

[324.15704] at [324.15715] and [324.15726]. 
814  Settlement Deed [323.15041] at [323.15091]. 
815  Firm PI 1 Ltd v Zurich Australian Insurance Ltd [2014] NZSC 147, [2015] 1 NZLR 

432 at [77]–[79]. 
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be implied where they are obvious and reasonably 

necessary for the integrity of the arrangement.816 

13.15 The Deed expressly states that the settlement is intended to 

enhance the ongoing relationship with the plaintiff, in terms 

of the Treaty, its principles, and otherwise: cl 4.2.  That is 

reinforced by the terms of the Crown apology which 

anticipates it repairing its relationship with the plaintiff, in 

terms of mutual trust, co-operation and respect for the 

Treaty and its principles: cl 3.10.817  These provisions, read 

in the light of the Deed as a whole (including the AHA and 

the acknowledgements), establish an affirmative obligation 

to respect and promote the plaintiff’s tikanga.818 

13.16 In the case of the Deed, the inherent or implied relevant 

purposes and requirements include the restoration of the 

honour of the Crown and the avoidance of conduct which 

derogates from the Crown’s express obligations. 

13.17 The foregoing analysis might be categorised as one of 

orthodoxy within “private law”.  However, as the 2012 Act 

repeats the Crown’s apology and gives effect to the Deed, 

the appropriate interpretation of the legislation is that the 

Crown also has a comparable statutory duty. 

Tino rangatiratanga 

13.18 The plaintiff’s broader case also contends the Crown’s power 

to enter into new Treaty settlements is limited by the Deed 

and the Crown’s undertaking to “repair its relationship with 

Ngāti Whātua Ōrākei based on mutual trust, co-operation, 

and respect for the Treaty of Waitangi and its principles”.819  

Inherent in this undertaking is the Article 2 guarantee to 

                                            
816  Marks & Spencer v BNP Paribas Securities Services Trust Co (Jersey) Ltd [2015] 

UKSC 72, [2016] AC 742 at [14]–[32]; BP Refinery (Westernport) Pty Ltd v Shire 
of Hastings (1977) 16 ALR 363 at 376. 

817  Settlement Deed [323.15041] at [323.15080]. 
818  Waitangi Tribunal The Hauraki Settlement Overlapping Claims Inquiry Report 

(Wai 2840, 2020) at 11–19 [310.006896] at [310.06924]–[210.06932]. 
819  Settlement Act, s 7(8). 
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Ngāti Whātua Ōrākei to leave intact its tino rangatiratanga 

over its whenua and taonga.   

13.19 The concept of tino rangatiratanga over whenua 

encompasses the plaintiff’s mana whenua - its customary 

(including cultural) authority over its heartland.  In 

purporting to exercise a power to recognise the customary 

interests of another group in its heartland, either by way of 

acknowledgment in a Deed or by transfer of land, the Crown 

is undermining that mana whenua.  And it is breaching its 

undertaking to repair the relationship and to respect the 

Treaty of Waitangi.  

13.20 The plaintiff’s broader case says that the Crown’s 

settlement powers are subject to and informed by the 

common law, which includes tikanga Māori.  On the 

evidence, tikanga Māori includes universally accepted ideas 

around the significance of land to Māori identity, the 

territorial nature of Māori society, and notions of 

rangatiratanga or mana whenua over territory.  In its 

settlement work, the Crown cannot ignore this. 

13.21 In orthodox legal language (with a “public law” flavour), the 

Treaty of Waitangi and its principles, and tikanga Māori, are 

at the very least mandatory relevant considerations in the 

exercise of its Treaty settlement powers.  However, the 

Crown’s stated Policy is, and the evidence in this trial was, 

that the Crown does seek to avoid such tikanga matters.  It 

does not assess relative strengths of association to land 

before making a decision to allocate redress.  This approach 

openly fails to take into account and is ignorant of tikanga, 

which recognises associations of different natures and 

strengths, with different rights and responsibilities attaching 

to each.    
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Justiciability  

The nature of the settlement power and its amenability to 

review  

13.22 As the opening submissions for the Attorney-General have 

noted, the Crown’s powers to negotiate Treaty settlements 

are not grounded in statute.820  Nevertheless, the powers 

are subject to the rule of law and to supervision by the 

courts. 

13.23 It is generally accepted that the powers of the executive 

government have two or three sources: statute, the 

prerogative powers, and possibly a third category of powers 

referred to as residual freedoms.821   

13.24 It is now well-established that prerogative powers of the 

Crown are in principle subject to the full spectrum of judicial 

review.  This proposition first emerged from the House of 

Lords decision in Council of Civil Service Unions v Minister 

for the Civil Service,822 and was accepted by the New 

Zealand Court of Appeal in Burt v Governor-General.823  

Those cases establish that the subject-matter of the 

decision, rather than the source of the power, delineates 

the scope of judicial review.824  

13.25 The residual freedoms of the Crown include all powers that 

a natural person has, provided they are not required to be 

taken under statute and do not conflict with legislation or 

the common law or affect individual rights.825  Residual 

                                            
820  Opening submissions for the Attorney-General, at paragraphs 58–59.  
821  In Burt v Governor-General and Attorney-General [1989] 3 NZLR 64 (HC), the 

Court endorsed the view that all acts which the executive government can 
lawfully do are acts of the prerogative. This infers there is no residual or third 
source of executive power.  However, more recent cases have accepted the 
existence of a third category of residual freedoms: Minister for Canterbury 
Earthquake Recovery v Fowler Developments Ltd [2013] NZCA 588, [2014] 2 
NZLR 587 at [75]-[85]; R v Ngan [2007] NZSC 105, [2008] 2 NZLR 48 at [97]. 

822  Council of Civil Service Unions v Minister for the Civil Service [1985] AC 374 (HL) 
at 407 per Lord Scarman, at 410 per Lord Diplock, and at 417 per Lord Roskill.  

823  Burt v Governor-General [1992] 3 NZLR 672 (CA) at 678. 
824  Burt at 678. 
825  Graham Taylor Judicial Review: a New Zealand Perspective (4th ed, LexisNexis, 

Wellington, 2018) at 48. 
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powers are subject to statutory and common law 

constraints and are reviewable on that basis.826 

13.26 Therefore, regardless of the distinction between prerogative 

powers and residual freedoms and the academic debate that 

surrounds these categories,827 such powers are always 

subject to the rule of law and to judicial review.  For 

convenience, the Crown’s Treaty settlement powers will be 

described in the balance of these submissions as 

“prerogative powers”.  

13.27 Specifically, the power to conclude deeds of settlement has 

been held to be a prerogative power.  In Te Runanga o 

Wharekauri Rekohu v Attorney-General, Heron J concluded 

that the power exercised by the Crown to conclude the 

fisheries deed of settlement was “pursuant to the 

prerogative”.828  His Honour also accepted that the Court 

was entitled to review the exercise of that prerogative 

power, although substantive review was not undertaken in 

that decision, which was of an interim nature.829  The 

applicants were unsuccessful on appeal, but the Court of 

Appeal did not reverse Heron J’s conclusion as to the nature 

of the power or its justiciability generally.830  That appeal 

failed because the applicants sought to restrain the Minister 

from introducing the settlement legislation to the House, 

and so could not succeed because of the principle of 

non-interference with Parliament, an issue that does not 

arise on the facts of this case.  

                                            
826  Minister for Canterbury Earthquake v Fowler at [81]–[82]; R v Ngan [2007] 

NZSC 105, [2008] 2 NZLR 48 at [97]. 
827  See, for example, Graham Taylor Judicial Review: a New Zealand Perspective 

(4th ed, LexisNexis, Wellington, 2018) at pp 42-50; and P A Joseph 
Constitutional and Administrative Law in New Zealand (online ed, Westlaw NZ) at 
[17.18.2] and [17.18.3]. 

828  Te Runanga o Wharekauri Rekohu v Attorney-General HC Wellington CP 682/92, 
12 October 1992 at 26–27.  

829  At 28.  
830  Te Runanga o Wharekauri Rekohu v Attorney-General [1993] 2 NZLR 301 (CA). 
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Justiciability of subject-matter  

13.28 As established in Burt v Governor-General, it is the 

justiciability of the subject matter of a decision that 

delineates the scope of judicial review.831  Generally, the 

courts disclaim competence to review decisions with a large 

policy content.832  The plaintiff acknowledges that the 

decisions involved in formulating a settlement package 

involve a complex set of considerations, such as those listed 

in Mrs Anderson’s affidavit.833  The weighting of these 

factors involves making value judgements as to the 

availability and nature of comparable redress, the equitable 

distribution of redress between groups, and the overall 

value parameters for the settlement package, amongst 

other things. 

13.29 However, the plaintiff’s grounds of review do not require the 

Court to question or interfere with the Crown’s value 

judgements on these issues.  Rather, the plaintiff’s claim is 

concerned with legal parameters, or “legality”: that as a 

matter of law, the Crown’s power to conclude settlements is 

limited, and that should not exceed those limits.  Those 

limits arise as a matter of statutory interpretation of the 

2012 Settlement Act, and rules of common law informed by 

tikanga, which are both matters on which the Court is 

competent to adjudicate.  In that sense, there is no issue 

about the absence of any “legal yardstick” for assessment of 

the Crown’s powers of settlement.834  

13.30 Alternatively, and also elaborated below, the plaintiff 

advances its broader case on the grounds of mandatory 

relevant considerations.  It says that the Crown must have 

regard to the differing nature of interests at tikanga, and 

tikanga implications of any offer of redress before 

                                            
831  Burt v Governor-General [1992] 3 NZLR 672 (CA) at 678. 
832  See, for example, Wellington City Council v Woolworths New Zealand Ltd (No 2) 

[1996] 2 NZLR 537 at 546. 
833  1 Anderson at [98] [202.00691] at [202.00715]–[202.00716]. 
834  Curtis v Minister of Defence [2002] 2 NZLR 744 (CA) at [27]. 
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proceeding to make that offer.  Declaratory relief is required 

because the Crown’s overlapping claims Policy on its face, 

and in practice, prevents the Crown from having regard to 

these factors.  Again, this aspect of review does not require 

the Court to question the Crown’s value judgments or the 

weight it ascribes to competing policy factors in making 

decisions to offer redress. 

13.31 As a result, the plaintiff submits that the subject matter of 

its claim is justiciable.  As was said by the Supreme Court in 

Ririnui v Landcorp Farming Ltd, an orthodox judicial review 

proceeding, the fact that Treaty settlements often involve 

policy, political, and fiscal considerations “does not mean, 

however, that any decision having some Treaty context is 

inappropriate for judicial review”.835  Rather, if the relevant 

decision “breached some principle of public law, the fact of 

the Treaty context should not preclude review”.836 

13.32 The plaintiff’s broader challenge is articulated on 

comparable principles, namely that the Crown is acting 

beyond the scope of its powers, or that it is failing to take 

relevant considerations into account.  The limitations on the 

Crown’s powers arise as a matter of law and do not require 

the Court to second-guess the policy grounds on which the 

Crown has decided to allocate any particular item of 

redress. 

13.33 The contrary view would leave an extraordinary gap in the 

Court’s ability to maintain the rule of law.  The subject 

matter of this claim is surely justiciable. 

                                            
835  Ririnui v Landcorp Farming Ltd [2016] NZSC 62, [2016] 1 NZLR 1056 at [90].  

This reasoning was adopted by Whata J in Ngāti Te Ata v Minister for Treaty of 
Waitangi Negotiations [2017] NZHC 2058 at [53]–[54], and was not challenged 
on appeal: Ngāti Te Ata v Minister for Treaty of Waitangi Negotiations [2019] 
NZCA 680 at [18]. 

836  At [90]. 
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The principle of non-interference in parliamentary 

proceedings 

13.34 Another relevant aspect of justiciability concerns the 

principle of non-interference in parliamentary proceedings.  

That principle prevents the courts from seeking to interfere 

with the legislative process, and holds that the courts 

should not “dictate, by declaration or a willingness to award 

damages or any other form of relief, what should be placed 

before Parliament”.837  This issue was dealt with at length in 

the Supreme Court’s judgment concerning the defendants’ 

application to strike out this proceeding.838 

13.35 The plaintiff has subsequently amended its statement of 

claim.  The declarations it now seeks concern the limits, in a 

general sense, of the Crown’s powers to allocate redress 

within the 2006 RFR Land and 1840 Transfer Land to other 

iwi or hapū.839  The challenge is made on the basis of the 

Crown’s overlapping claims Policy, which operates as a 

statement of intention as to how the Crown will exercise 

those powers in future cases, including in Tāmaki.   

13.36 Notably, the Policy does not dictate the method by which 

redress will be allocated.  It is evidently within the Crown’s 

powers to decide that redress will be implemented by deed 

of transfer rather than by legislation, as happened in the 

original Ngāti Paoa decision.840  There are also other 

methods by which the Crown could recognise an iwi or 

hapū’s interests in an area without any need for legislation, 

for example by way of apology or acknowledgment.  This 

flexibility in approach is explicitly retained in the Policy.  For 

example, in regard to deeds of settlement, the Policy states 

that “Usually, legislation is then required for the Deed to 

                                            
837  Te Runanga o Wharekauri Rekohu Inc v Attorney-General [1993] 2 NZLR 301 

(CA) at 307–308. 
838  Ngāti Whātua Ōrākei Trust v Attorney-General [2018] NZSC 84, [2019] 1 NZLR 

116 at [67] per Ellen France J. 
839  Fourth amended statement of claim, prayer for relief [101.00171] at 

[101.00180]–[101.00181]. 
840  1 Blair at [213]–[224] [201.00001] at [201.00066]–[201.00068]. 
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become unconditional”.841  The implication is that the Crown 

reserves the right to enter into binding deeds of settlement 

that are not conditional on settlement legislation being 

enacted. 

13.37 Accordingly, review of the Policy in itself, and the fact of its 

application in Tāmaki, is not – either by intent or effect – an 

interference in the parliamentary process.  The Court is 

empowered to make declarations of illegality insofar as they 

relate to those decisions to be taken under the Policy that 

are not required to be implemented by legislation.  This was 

accepted by the Supreme Court when it allowed the 

plaintiff’s challenge to the overlapping claims Policy to 

proceed.842 

The Policy itself provides a basis for a reviewable decision  

13.38 In allowing the challenge to the Policy to go ahead, the 

Supreme Court noted that the plaintiff “will have to 

establish that the Policy provides the basis for a reviewable 

decision”.843 

13.39 It is now well accepted that the courts have what has been 

described as an “extended jurisdiction” to review 

statements of government policy that are erroneous in law, 

even in the absence of any particular decision taken under 

that policy.844    

13.40 There is some debate as to the precise scope and limits of 

this jurisdiction.  Some authorities have held that the 

                                            
841  Red Book at p 60 [334.22866] at [334.22929]. 
842  Ngāti Whātua Ōrākei Trust v Attorney-General [2018] NZSC 84, [2019] 1 NZLR 

116 at [59] per Ellen France J. 
843  Ngāti Whātua Ōrākei Trust v Attorney-General [2018] NZSC 84, [2019] 1 NZLR 

116 at [59] per Ellen France J, citing Gillick v West Norfolk and Wisbech Area 
Health Authority [1986] AC 112 (HL) at 192–194 per Lord Bridge and 206 per 
Lord Templeman; Attorney-General v Refugee Council of New Zealand [2003] 2 
NZLR 577 (CA) at [27], [30], [40], and [46] per Tipping J and at [106] and 
[120]–[121] per McGrath J. 

844  Gillick at 193 per Lord Bridge. 
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guidance must be unlawful “on its face”.845  What is meant 

by this is that guidance can only be challenged if it requires 

a decision-maker acting in accordance with that guidance to 

act unlawfully.   

13.41 Aspects of this approach were endorsed by the Court of 

Appeal in Attorney-General v Refugee Council of New 

Zealand Inc.846  In that case, the Court was invited to 

review the lawfulness of operational instructions issued to 

immigration officers regarding their powers to detain 

persons claiming refugee status under s 128(5) of the 

Immigration Act.  The Court held that:847  

… it is not appropriate, when considering the 
lawfulness of an instruction as such, to be influenced 
by how immigration officers may have dealt with 
individual cases.  The lawfulness of the instruction 
must depend on a proper construction of its terms 
rather than on inferences as to how it may have been 
interpreted by individual officers in individual cases. 

13.42 However, in R (Suppiah) v Secretary of State for the Home 

Department, Wyn Williams J said:848  

I am content to accept that as a matter of law a policy 
which cannot be operated lawfully cannot itself be 
lawful; further, it seems to me that there is a clear and 
binding authority for the proposition that a policy which 
is in principle capable of being implemented lawfully 
but which nonetheless gives rise to an unacceptable 
risk of unlawful decision-making is in itself an unlawful 
policy.  

13.43 While the latter approach appears more consistent with rule 

of law principles, it may not be necessary to resolve the 

question in order to determine the present claim.  That is 

                                            
845  R (Equality and Human Rights Commission) v Prime Minister [2011] EWHC 2401 

(Admin), [2012] 1 WLR 1389 at [51]. 
846  Attorney-General v Refugee Council of New Zealand Inc [2003] 2 NZLR 577.   
847  At [30] per Tipping J. 
848  R (Suppiah) v Secretary of State for the Home Department [2011] EWHC 2 

(Admin) at [137], referring to R (Refugee Legal Centre) v Secretary of State for 
the Home Department [2004] EWCA Civ 1481, [2005] 1 WLR 2219.   
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because the plaintiff’s case is that the overlapping claims 

Policy is unlawful on its face.   

13.44 The statement in the Red Book is that when settling 

overlapping claims, it is not “intended that the Crown will 

resolve the question of which claimant group has the 

predominant interest”.849  The most recent statement of the 

Crown’s policy on overlapping claims notes that: “In 

providing redress, the Crown does not seek to determine 

whether a group has an exclusive or predominant interest in 

the general area”.850  If the Crown is barred from having 

regard to which group has the predominant interest in 

terms of tikanga such as mana whenua and ahi kā, the 

plaintiff says that the Policy is incapable of being operated 

lawfully.   

13.45 Even if it is accepted that an error “on the face” of the 

Policy is required, the plaintiff nevertheless submits that the 

Crown’s past (and ongoing) practice in settling overlapping 

claims is relevant to the construction and ultimately the 

effect of the Policy.851  If past practice demonstrates that 

the Crown has interpreted the Policy as requiring it to act in 

a way that the plaintiff says is unlawful, then the Court 

should be slow to disregard such evidence.    

The Crown’s conduct is limited by the 2012 

Settlement Act  

13.46 As noted above, the plaintiff says that the Crown’s 

prerogative powers relating to Treaty settlements have 

been expressly or impliedly curtailed by the 2012 

Settlement Act.  This prevents those powers from being 

                                            
849  Red Book at 53 [334.22866] at [334.22922]. 
850  [339.26224] at [339.26240].  Under cross-examination, both Mrs Anderson 

and Ms Campbell confirmed that this was an accurate summary of the Crown’s 
policy: Anderson NOE 878/11–15; Campbell NOE 1742/6–14. 

851  See December 2020 Briefing to Minister re Te Ākitai Waiohua [341.27396] at 
[341.27414] 
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exercised inconsistently with Treaty principles in future 

dealings with Ngāti Whātua Ōrākei. 

13.47 Even before it was established that the prerogative powers 

are subject to the full spectrum of judicial review, the 

Courts accepted that Acts of Parliament could abridge or 

extinguish prerogative powers, and that the courts were 

competent to rule on these issues as a matter of pure 

statutory interpretation.852  This is merely a corollary of the 

principle of parliamentary sovereignty.   

13.48 In this case, the scope of the Crown’s Treaty settlement 

powers must be construed in light of the 2012 Settlement 

Act: a plainly justiciable question of statutory interpretation. 

13.49 The 2012 Act was enacted as the final step in the process of 

settling Ngāti Whātua Ōrākei’s historical claims for Crown 

breaches of the Treaty.  The settlement was a momentous 

occasion for Ngāti Whātua Ōrākei and signalled a new era in 

its relationship with the Crown.  The Crown’s 

acknowledgments of breach, its unreserved apology, and 

undertaking to repair its relationship with Ngāti Whātua 

Ōrākei based on “mutual trust, co-operation, and respect 

for the Treaty of Waitangi and its principles” provides the 

basis for a renewed relationship.853 

13.50 In the context of a statutory provision containing an official 

apology for past breaches of the Treaty, and expressing 

aspirations for repairing future relationships, a proper 

implication arises that future exercises of prerogative power 

will not give rise to further breach of the Treaty and its 

principles. 

13.51 Properly interpreted, the final sentence of s 7(8) of the 

2012 Settlement Act amounts to a statutory statement that 

the future relationship between the Crown and Ngāti 

                                            
852  Attorney-General v De Keyser’s Royal Hotel Ltd [1920] AC 508 (HL). 
853  Deed of Settlement at 3.10 [323.15041] at [323.15079]. 
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Whātua Ōrākei will be one “based on mutual trust, co-

operation and respect for the Treaty of Waitangi and its 

principles”.  No credible reading could leave the Crown 

nevertheless empowered to exercise its prerogative or 

residual common law powers in a way that breaches the 

Treaty and its principles. 

13.52 Nor should the Court attribute to Parliament an intention to 

permit further breaches of the Treaty by executive or 

administrative action.  Such an interpretation would 

manifestly contravene core principles of statutory 

interpretation and legal and public policy.  

13.53 In Ye v Minister of Immigration, the Supreme Court 

recognised “the principle that Parliament has legislated 

consistently with international obligations unless the 

contrary is clearly shown or unless the language used does 

not allow that outcome”.854  The analogy here is entirely 

apt. 

13.54 For present purposes, the Treaty of Waitangi is, or is 

analogous to, a valid international Treaty creating 

obligations enforceable at international law.855 

13.55 The Treaty may also be seen as relevant to the interpretive 

exercise as a foundational constitutional document.  As 

stated in Burrows and Carter, “A court would today do its 

utmost to avoid interpreting a statute in a sense that was 

repugnant to the Treaty of Waitangi.   Clear statutory words 

could doubtless achieve this result, but a presumption in 

favour of Treaty principles must influence the interpretation 

of any open-textured, ambiguous, or unclear 

expressions”.856   

                                            
854  Ye v Minister of Immigration [2009] NZSC 76 at [32]. 
855  See, for example, the comments of the Waitangi Tribunal in its report on the 

Ōrākei Claim (Wai 9, 1987) at 11.2.1 [311.07123] at [311.07309]–
[311.07310]. 

856  Ross Carter Burrows and Carter Statute Law in New Zealand (5th ed, LexisNexis, 
Wellington, 2015) at 520–521. 
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13.56 In Barton-Prescott v Director-General of Social Welfare, the 

Court held that “for the purposes of interpretation of 

statutes, it would have direct bearing whether or not there 

was a reference to the treaty in the statute”.857  In the 

Lands case, Cooke P accepted an argument from counsel 

that “the Court will not ascribe to Parliament an intention to 

permit conduct inconsistent with the principles of the 

Treaty”.858   

13.57 Applying this interpretive presumption, the plaintiff says 

that section 7(8) of the Settlement Act, specifically the 

statement that “The Crown looks forward to repairing its 

relationship with Ngāti Whātua Ōrākei based on mutual 

trust, co-operation and respect for the Treaty of Waitangi 

and its principles”, must be interpreted as prohibiting the 

Crown from exercising its prerogative powers in breach of 

the Treaty and its principles. 

13.58 This does not require the Court to find that Parliament has 

legislated to give effect to the Treaty in a positive sense.  

Rather, it has chosen to constrain the Crown’s exercise of 

its prerogative or residual powers in dealings with Ngāti 

Whātua Ōrākei – or endorse the Crown’s own declared self-

restraint.  On either basis, the result is entirely consistent 

with Crown and judicial recognition of, and regard for, the 

Treaty principles outlined in the Ōrākei Report, and noted 

above. 

The Crown’s conduct is limited by common law as 

informed by tikanga  

13.59 Even apart from the Settlement Act, the plaintiff’s case is 

that, outside Parliamentary initiations, the Crown’s 

prerogative or residual Treaty settlement powers are 

subject to the common law as informed by tikanga.  The 

relevant tikanga prevent the Crown from exercising those 

                                            
857  Barton-Prescott v Director-General of Social Welfare [1997] 3 NZLR 179 (HC) at 

184. 
858  New Zealand Māori Council v Attorney-General [1987] 1 NZLR 641 at 656 per 

Cooke P. 
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powers in a way that undermines Ngāti Whātua Ōrākei’s 

mana whenua, and/or breaches the terms of its tuku 

whenua to the Crown in 1840. 

13.60 To the extent that the Crown’s settlement powers are 

characterised as residual powers inherent in the nature of 

the Crown as government, such powers are defined by, and 

subject to, common law restraints.  In R v Ngan, the 

Supreme Court said that “wherever residual freedom 

conflicts with a statutory or common law rule it must give 

way to the rule”.859 

13.61 To the extent that the Crown’s settlement powers are an 

exercise of its prerogative, such powers were received into 

New Zealand subject to tikanga.  This is affirmed in the 

1910 decision in Baldick v Jackson.  In that case, the Court 

had to rule on whether a statute confirming the King’s 

prerogative right to whales as a royal fish, applied in New 

Zealand.  The Court held that “though the right to whales is 

expressly claimed in the statute of 17 Ed II c 2, as part of 

the Royal prerogative … it would have been impossible to 

claim without claiming it against the Māoris, for they were 

accustomed to engage in whaling; and the Treaty of 

Waitangi assumed that their fishing was not to be interfered 

with”.860 

13.62 That case establishes that exercises of the Royal 

prerogative in New Zealand are subject to tikanga, and that 

their continuation is also affected by the guarantees in the 

Treaty.  This is consistent with the English Laws Act 1858, 

which provides that English common law was introduced to 

New Zealand “so far as is applicable to the circumstances of 

the colony”.861  That provision was continued by s 5 of the 

Imperial Laws Application Act 1988.   

                                            
859  See R v Ngan [2007] NZSC 105, [2008] 2 NZLR 48 at [97]. 
860  Baldick v Jackson (1910) 30 NZLR 343 (SC) at 344–345. 
861  English Laws Act 1858, s 1. 
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Continuation of tikanga  

13.63 It is now well accepted that tikanga has persisted as part of 

New Zealand’s common law.  The continuation of tikanga in 

the common law has occurred in different ways.  First, it is 

recognised that tikanga forms part of the “values of the 

common law”.862  Second, courts have given effect to 

tikanga-based proprietary rights, to the extent that they 

have not been extinguished by statute.863  Third, the courts 

have recognised the persistence of specific rules of tikanga 

within the common law under the doctrine of 

continuation.864  

13.64 The plaintiff submits that the tikanga of mana whenua 

constitutes a set of rights and attendant rules recognised at 

common law, and enforceable as against the Crown in the 

exercise of its prerogative powers.  Thus, the plaintiff 

submits that the tikanga here operate at the second and 

third level set out above. 

13.65 The criteria for recognising the continuation of tikanga in 

the common law of New Zealand were first set down the 

1908 decision in Public Trust v Loasby.  The Court there 

held that whether tikanga could be recognised depended on 

consideration of the following:865 

(a) The question of fact whether such custom exists as a 

general custom of that particular class of inhabitants 

of this Dominion who constitute the Māori race. 

(b) Is the custom contrary to any statute law of the 

Dominion? 

                                            
862  Takamore v Clarke [2012] NZSC 116, [2013] 2 NZLR 733 at [94]. 
863  For examples, Attorney-General v Ngati Apa [2003] 2 NZLR 643 (CA); and Te 

Weehi v Regional Fisheries Officer [1986] 1 NZLR 680 (HC). 
864  Takamore v Clarke [2011] NZCA 587, [2012] 1 NZLR 573 at [109]; Public 

Trustee v Loasby (1908) 27 NZLR 801 (SC). 
865  Public Trust v Loasby (1908) 27 NZLR 801 at 806. 
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(c) Is it reasonable, taking the whole of the 

circumstances into consideration?  

13.66 The Court of Appeal in Takamore v Clarke formulated a 

slightly extended set of criteria as follows:866  

(a) it must have existed from time immemorial; 

(b) it must have continued as of right and without 

interruption since its origin; 

(c) it must be reasonable; 

(d) it must be certain in its terms, and in respect of the 

locality to which it obtains and the persons it binds; 

and 

(e) it must not have been extinguished by statute. 

13.67 The Supreme Court in Takamore decided the appeal from 

that decision on a basis other than continuation of a specific 

rule of custom, without commenting on the fact of its 

operation or the criteria set down by the Court of Appeal.  

The plaintiff therefore submits that continuation remains a 

valid method by which specific tikanga-based rights and 

rules can be recognised and given effect. 

13.68 The Court of Appeal in Takamore v Clarke also posited “a 

more modern approach” to the recognition of tikanga.  

Under this approach, the courts should “try to integrate 

[tikanga] into the common law where possible rather than 

relying on the strict rules of colonial times”.867 

13.69 The plaintiff respectfully adopts the Takamore analysis.  It 

also considers that the criteria broadly set down in Public 

Trust v Loasby remain useful guides, provided they are 

modified to suit the “circumstances of the colony” and the 

                                            
866  Takamore v Clarke [2011] NZCA 587, [2012] 1 NZLR 573 at [109]. 
867  At [254]. 
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nature of tikanga itself.  Accordingly, the plaintiff submits 

that:  

(a) The courts should strive to give legal effect to specific 

principles, rules and practices of tikanga to the extent 

that they are reasonable, and to the extent that they 

have not been extinguished by statute.  It should not 

reject an entire rule or concept of tikanga just 

because aspects of it may have been extinguished by 

statute or are unreasonable.  Rather, it should 

recognise the adaptability of tikanga to new 

circumstances.  This was implicitly recognised by the 

Court of Appeal in Takamore v Clarke in support of its 

modern approach.  

(b) In a similar vein, there should be no requirement for 

the custom to have existed since “time immemorial”, 

particularly not in the exact same form.  Rather, what 

is required is proof of “long-standing, consistent 

custom” that demonstrates “continuity with a 

preceding legal system”.868  The criteria of continuity 

should, however, recognise that tikanga can and has 

adapted since colonisation.869 

(c) Reasonableness should not be assessed through a 

Pākehā lens.  As Professor CK Allen wrote, “it is clear 

that when a dominant people is dealing with the 

customs of a different civilization and of different 

religions, the test of reasonableness, morality, and 

public policy must be looked at from an angle 

somewhat different from that which would be 

                                            
868  Takamore v Clarke (CA) at [122], citing McHugh The Aboriginal Rights of the 

New Zealand Māori at Common Law (PhD thesis, University of Cambridge, 1987); 
and Mark Walters “The ‘Golden Thread’ of Continuity: Aboriginal Customs at 
Common Law and Under the Constitution Act, 1982” (1999) 44 McGill L J 711. 

869  Takamore v Clarke (CA) at [122], referring to discussion in Law Commission 
Māori Custom and Values in the New Zealand Law (NZLC SP9, 2001) at 2–3 
[346.30373] at [346.30383]–[346.30384]. 
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appropriate in the conditions of English society”.870  

For a custom to be unreasonable, it is not enough 

that it is simply “not conformable to the common law 

of the land”.  Rather, the custom must be 

inconsistent with the principles that lie “at the root” 

of our legal system.871 

(d) The requirement for certainty must be modified to 

recognise that tikanga is a principles and values-

based system of law, rather than one that sets down 

rules that are certain in their application.872  The 

plaintiff submits that the level of certainty required 

cannot be higher than for other principles, rules and 

laws recognised by the common law.  For example, 

many torts are developed from broad principles and 

remain of uncertain scope, content and application 

until a sufficient body of case law is amassed.  The 

plaintiff submits that the tikanga-derived law should 

be permitted to enter the common law in the same 

way, and to grow and develop on a case-by-case 

basis needing to be capable of defining every possible 

application in advance. 

Extent to which mana whenua continues as part of the 

common law 

13.70 Self-evidently, many of the rights that Māori once exercised 

as mana whenua have been extinguished by the Crown’s 

acquisition of sovereignty over New Zealand.  Whether that 

sovereignty was acquired through cession, or through 

conquest, it has long been established as a matter of 

political reality.   

                                            
870  CK Allen Law in the Making (7th ed, Oxford University Press, Oxford, 1964) at 

158; cited with approval in Takamore v Clarke (CA) at [124]. 
871  Johnson v Clark [1908] 1 Ch 303 at 311, cited with approval in Takamore v 

Clarke (CA) at [125]. 
872  Law Commission Māori Custom and Values in the New Zealand Law (NZLC SP9, 

2001) at 7 [346.30373] at [346.30388].   
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13.71 Nevertheless, the plaintiff contends that mana whenua, as a 

set of rights and responsibilities grounded in tikanga, should 

be given effect to the greatest extent possible within our 

current constitutional arrangements.  Perhaps a primary 

area where it is both possible and reasonable to give effect 

to mana whenua rights is in matters involving tikanga and 

Treaty Settlements.  This includes the authority to 

determine the validity of another group’s cultural 

connections within an iwi’s heartland.  As was established in 

evidence, this authority would be subject to obligations to 

recognise and protect other group’s connections where 

required by tikanga.873 

13.72 This expression of mana whenua can be readily 

accommodated by New Zealand common law.  Article 2 of 

the Treaty guarantees to Māori the continued exercise of 

“tino rangatiratanga” over their taonga and whenua.  This 

includes the notion that Māori should control their own 

tikanga and taonga, including their social and political 

organisation.874  And the autonomy of Māori within their 

own sphere is central to the principle of partnership.875   

13.73 In particular, the validation of cultural connections to land is 

a sphere that remains subject to Māori autonomy.  Treaty 

settlements implicitly and explicitly perform this function. 

13.74 This approach means the Crown retains sufficient powers to 

fulfil its obligations to individual iwi to provide redress for 

past breaches of the Treaty.  Mana whenua operates only to 

the extent that the Crown wishes to offer redress in the 

form of land, or recognitions of associations to land.  In 

many cases, such redress will nevertheless be able to be 

offered with the permission of mana whenua.  In other 

cases, the plaintiff suggests that issues can be resolved 

                                            
873  2 Tawhiao at [25] and [28] [201.00607] at [201.00614] and [201.00615].  
874  Waitangi Tribunal Te Whanau o Waipereira Report (Wai 414, 1998) at xxv. 
875  Waitangi Tribunal He Maunga Rongo: Report on Central North Island Claims 

Stage One (Wai 1200, 2008) at ch 3, pp 13–15. 
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within a tikanga-based resolution process, and that in the 

meantime the Crown is free to implement other aspects of 

the settlement.  Any perceived delay on the ability of 

unsettled iwi to reach settlements would be the result of the 

Crown’s own “full and final” settlement policy.  The likely 

consequences of the plaintiff’s declarations on the Treaty 

settlement process are discussed in more detail below. 

Honour of the Crown 

13.75 The plaintiff pleads that the Court must act consistently with 

the honour of the Crown when settling claims for breaches 

of the Treaty.876 

13.76 The honour of the Crown is a principle that (at least) 

underpins the relationship between the Crown and 

indigenous peoples.  It holds that servants of the Crown 

must conduct themselves with honour when acting on 

behalf of the sovereign, so as not to bring the sovereign 

into disrepute.877  Although the principle is most commonly 

associated with Canadian constitutional law, the underlying 

rationale applies to former British colonies, and has been 

referred to in a number of New Zealand cases.  

13.77 As was said in Manitoba Metis Federation v Canada:878  

The Honour of the Crown thus recognises the impact of 
the “superimposition of European laws and customs” 
on pre-existing Aboriginal societies ... Aboriginal 
peoples were here first, and they were never 
conquered (Haida Nation, at para 25); yet they 
became subject to a legal system that they did not 
share ... The Honour of the Crown characterizes the 
“special relationship” that arises out of this colonial 
practice 

13.78 These comments apply equally to the circumstances of 

colonisation in New Zealand.  Māori were the first peoples of 

                                            
876  Fourth amended statement of claim, 22 November 2019 at [24.6] [101.00171] 

at [101.00176]. 
877  Manitoba Metis Federation v Canada (Attorney-General) 2013 SCC 14 at [65]. 
878  At [67] 
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this land, and tikanga was the first law.879  Following 

colonisation, Māori were subjected to a foreign law, 

arguably on terms that they never agreed to.880  This 

creates a special relationship that requires the Crown to act 

honourably in its dealings with Māori. 

13.79 In New Zealand, Treaty obligations have been found to be 

binding “upon the honour of the Crown” albeit not on the 

Crown itself.881  In the Lands case, the Court commented 

that the honour of the Crown “captures the crucial point 

that the Treaty is a positive life force in the life of the nation 

and so the government of the country”.882  The Court found 

that the expectation that Treaty partners would act in good 

faith “is to do no more than assert the maintenance of the 

‘honour of the Crown’ underlying all its treaty 

relationships”.883  

13.80 The Waitangi Tribunal has emphasised that the purpose of 

Treaty settlements is to restore the honour of and integrity 

of the Crown,884 and the plaintiff submits that this principle 

must inform the Crown’s obligations to its Treaty partners 

when settling grievances. 

13.81 In short, in considering the Crown’s obligations and conduct 

when dealing with a Treaty partner – here, the plaintiff – 

the Court is entitled to and should assume that the Crown’s 

honour should be upheld, and that dishonourable conduct is 

not to be expected or considered. 

                                            
879  See Joseph Williams “Lex Aotearoa: An Heroic Attempt to Map the Māori 

Dimension in Modern New Zealand Law (2013) 21 Waikato L Rev 1 at 2. 
880  Waitangi Tribunal He Whakaputanga me te Tiriti / The Declaration and the 

Treaty: The Report on Stage 1 of the Paparahi o Te Raki Inquiry (Wai 1040, 
2014) at xxii (letter of transmittal). 

881  Tamihana Korokai v Solicitor General (1912) 32 NZLR 321 (CA) at 347; cited 
with approval in Re Ninety Mile Beach [1963] NZLR 461 (CA) at 470. 

882  Lands at 682 per Richardson J. 
883  At 703 per Casey J. 
884  Waitangi Tribunal Tarawera Report (Wai 411, 2003) at 29; Waitangi Tribunal 

Report on the Crown’s Foreshore and Seabed Policy (Wai 1071, 2004) at 134.  
See also 1 Kruger at [35] [201.00310] at [201.00319].  
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United Nations Declarations on the Rights of 

Indigenous Peoples  

13.82 The plaintiff submits that the UN Declaration, and the rights 

protected by it, must inform and reinforce the nature of the 

rights asserted by the plaintiff and the corresponding 

obligations on the Crown.  As pleaded, the plaintiff says that 

the Crown must act in a manner which upholds and is 

consistent with the rights and freedoms affirmed in the UN 

Declaration when settling Treaty grievances.885 

13.83 The UN Declaration is the first universally agreed text 

setting out the rights of indigenous peoples.  Although it is 

not a valid international treaty, New Zealand has endorsed 

it.  And the UN Declaration can inform the development of 

the law in the following ways:886  

(a) First, and most importantly, the UN Declaration is a 

further commitment from the Crown that it will 

honour the Treaty, and is in many ways aligned with 

Treaty obligations.887  Because the UN Declaration is 

a much more detailed document, it can be used to 

“flesh out the obligations” contained the Treaty.888 

(b) Second, the UN Declaration can be used as an aid to 

statutory interpretation. 

(c) Third, the UN Declaration provides a standard to 

which executive discretions and policies should be 

aligned.889 

                                            
885  Fourth amended statement of claim, 22 November 2019 at [24.7] [101.00171] 

at [101.00177]. 
886  Hon Dame Susan Glazebrook “The Declaration on the Rights of Indigenous 

Peoples and the Courts” (2019) 25 AULR 11 at 28–30. 
887  Hon Dame Susan Glazebrook “The Declaration on the Rights of Indigenous 

Peoples and the Courts” (2019) 25 AULR 11 at At 27–28. 
888  At 29. 
889  At 29, citing Tukaki v Commonwealth of Australia [2018] NZCA 324, [2018] 

NZAR 1597. 
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(d) Fourth, the UN Declaration is a tool for development 

of the common law, and in particular the 

incorporation of tikanga into the common law.890 

13.84 The plaintiff says that the Declaration is relevant to, and 

should inform the Court’s analysis inm each of these 

aspects of the plaintiff’s case.   

13.85 Of particular relevance to this case are the following rights 

in the UN Declaration:891  

Article 3 

Indigenous peoples have the right to self-determination. By virtue 
of that right they freely determine their political status and freely 
pursue their economic, social and cultural development. 

Article 4  

Indigenous peoples, in exercising their right to self-determination, 
have the right to autonomy or self-government in matters 
relating to their internal and local affairs, as well as ways and 
means for financing their autonomous functions.  

Article 26 

1. Indigenous peoples have the right to the lands, territories and 
resources which they have traditionally owned, occupied or 
otherwise used or acquired. 

2. Indigenous peoples have the right to own, use, develop and 
control the lands, territories and resources that they possess by 
reason of traditional ownership or other traditional occupation or 
use, as well as those which they have otherwise acquired. 

3. States shall give legal recognition and protection to these 
lands, territories and resources. Such recognition shall be 
conducted with due respect to the customs, traditions and land 
tenure systems of the indigenous peoples concerned.  

13.86 It will be seen that articles 3 and 4 are consistent with the 

concept of “tino rangatiratanga”, and the extent to which 

Māori should be able exercise cultural authority over 

matters such as identity and political status.  Wrongful 

interference by the Crown in matters going to the heart of 

                                            
890  At 30, citing Paki v Attorney-General (No 2) [2015] NZSC 118, [2015] 1 NZLR 

67.   
891  United Nations Declaration on the Rights of Indigenous Peoples GA Res 61/295 

(2008). 
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iwi and hapū identity, and indeed to traditional cultural and 

political status, lie at the core of the plaintiff’s case. 

13.87 Article 26 is a more explicit statement of the rights that 

indigenous peoples have to their traditional lands and 

territories, including the right to control those territories.  

Article 26(3) requires states to give protection to those 

rights in a way that respects the customs, traditions and 

land tenure systems of the indigenous peoples concerned.  

The plaintiff says this supports the recognition of mana 

whenua, as a right of control that is properly grounded in 

tikanga Māori.  

Treaty principles and tikanga are mandatory relevant 

considerations 

13.88 Additionally and alternatively, the plaintiff submits that, in 

exercising its Treaty settlement powers, the Crown must 

have regard to the Treaty, its principles and the 

requirements of tikanga as mandatory relevant 

considerations.  This is because of the context in which 

Treaty settlement decision-making occurs and nature of the 

settlement power. 

13.89 The courts have accepted that the context of decision-

making may import the Treaty and/or tikanga as relevant 

considerations in the exercise of public power, even where 

this is not expressly directed by statute.  For example, in R 

v Grace, the Court accepted that tikanga around the 

significance of whakapapa was relevant to the exercise of 

its jurisdiction to discharge a jury under s 22 of the Juries 

Act 1981 “in the interests of justice”. The Court held that “in 

the interests of justice the special importance which the 

Māori people give to kinship is a factor to be taken into 

account”.892 

13.90 In Trans-Tasman Resources, the Court of Appeal found that 

tikanga was relevant to determining the nature of an 

                                            
892  R v Grace (1990) 5 CRNZ 679 (HC) at 681. 
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“existing interest” and the impact that a marine consent 

would have on that interest.  Accordingly, it was necessary 

for the decision-maker “to squarely engage with the full 

range of customary rights, interests and activities identified 

by Māori as affected by [the proposal]”.893 

13.91 In Barton-Prescott v Director-General of Social Welfare, the 

Court held that the Treaty, and in turn tikanga pertaining to 

Māori familial organisation, must be taken into account 

when making a custody determination under the Children, 

Young Persons and Their Families Act 1989.894 

13.92 In the Radio Frequencies case, the Crown acknowledged 

that it was required to consider the principles of the Treaty, 

and the cultural significance of the Māori language, in 

exercising its powers to grant licences for radio frequencies.  

The Court acknowledged that this concession was rightly 

made,895 and held that the Crown was also obliged to wait 

for a forthcoming report from the Waitangi Tribunal, which 

was a further mandatory relevant consideration. 

13.93 In Huakina Developments v Waikato Valley Authority, the 

Court held that the Authority, in making a decision to grant 

an application to discharge water, was required to engage 

with evidence of tikanga regarding the spiritual and cultural 

significance of water to Māori.896   

13.94 What emerges from the case law is that the Treaty and its 

principles, and tikanga, will be treated as mandatory 

relevant considerations where decision-making affects 

matters of particular cultural significance to Māori.  In those 

                                            
893  Trans-Tasman Resources Ltd v Taranaki-Whanganui Conservation Board [2020] 

NZCA 86, [2020] NZRMA 248 at [170]. 
894  Barton-Prescott v Director-General of Social Welfare [1997] 3 NZLR 179 (HC). 
895  Attorney-General v New Zealand Maori Council [1991] 2 NZLR 129 (CA) [Radio 

Frequencies] at 144 per Hardie Boys J. 
896  Huakina Development Trust v Waikato Valley Authority [1987] 2 NZLR 188 (HC). 
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situations, the undertaking in article 2 to protect Māori tino 

rangatiratanga over taonga has indisputable relevance.    

13.95 Where iwi and hapū claim that a settlement is doing harm 

to their tikanga and to their identity, the Crown is required 

to engage substantively with those objections and to seek 

to understand them from a tikanga basis.  It cannot simply 

claim that the harm being done is a matter of perception.   

13.96 This obligation to engage substantively in tikanga concepts 

is consistent with the standard of engagement that the law 

expects of other non-expert public decision-makers, for 

example, planning tribunals (as in Huakina and Trans-

Tasman).  It would be incongruous not to expect the same 

standard from the Crown.   

13.97 Therefore, in properly engaging with the mandatory 

relevant considerations, the plaintiff says that the Crown 

must have regard to the following: 

(a) The guarantee in article 2 that the Crown would 

protect “tino rangatiratanga”, chiefly authority, of iwi 

and hapū over their whenua.  That includes the right 

to exercise cultural authority and carries with it the 

relevant tikanga in relation to those lands.897 

(b) The tikanga of mana whenua, which dictates that 

hapū and iwi hold cultural and political authority over 

their heartlands, and the rights and responsibilities 

that attach to that.  Those rights include the right to 

recognise, or refuse to recognise, the cultural 

connections of other iwi in their heartlands. 

(c) The distinction between mana whenua, political 

authority and control, and other cultural connections 

which do not confer such authority or control.  

                                            
897  Mercury NZ Ltd v Waitangi Tribunal [2021] NZHC 654 at [111]. 
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13.98 The plaintiff submits that, because the Crown’s stated Policy 

is that it will not determine who has a predominant interest, 

it by definition cannot take these considerations into 

account. 
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14 DECLARATIONS AS TO RIGHTS, DISCRETION 

14.1 The High Court’s broad declaratory jurisdiction stems from 

three sources:  

(a) the Declaratory Judgments Act 1908; 

(b) the Court’s equitable and inherent jurisdiction to 

declare rights and obligations between parties;898 and 

(c) the Judicature Amendment Act 1972 / Judicial Review 

Procedure Act 2016.899 

14.2 Section 3 of the Declaratory Judgments Act gives the Court 

a broad jurisdiction to make declarations concerning the 

validity or effect of a statute or instrument.900  Section 2 

provides the Court can make declarations as to legal rights 

without a statute or instrument; and the courts have held it 

“operates as a catch-all provision”.901  In effect, s 2 permits 

a Court to make a declaration in any circumstance not 

covered by s 3 directly. 

14.3 The Court’s declaratory jurisdiction is discretionary,902 but 

the starting point is that the Court ought to award a remedy 

where it can.  Zamir and Woolf’s text suggests that the 

“general approach” is that if a party has been successful, 

they “should not usually be sent away empty handed”.903   

                                            
898  Contact Energy v Moreau [2018] NZHC 2884, [2019] 2 NZLR 692 at [153]. 
899  Note the Judicial Review Procedure Act 2016 expressly provides at s 3(2) that it 

is not intended to alter the effect of the Judicature Amendment Act 1972.  
900  Mandic v Cornwall Park [2011] NZSC 135, [2012] 2 NZLR 194 at [5]-[9] per Elias 

J, and at [82] (the majority concurring with Elias J). 
901  Matamu v Si’itia [2016] NZHC 2516 at [72].  Earthquake Commission v 

Insurance Council of New Zealand [2014] NZHC 3138, [2015] 2 NZLR 318 at 
[130]-[139] See too College Rifles Rugby Union Football & Sports Club Inc v 
Minister of Lands [2015] NZHC 2001 at [48]. 

902  Declaratory Judgments Act 1908, s 10. 
903  Lord Woolf and Jeremy Woolf Zamir and Woolf The Declaratory Judgment (4th ed, 

Sweet and Maxwell, London, 2011) at [4-05]. 
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Declarations as to Ngāti Whātua Ōrākei’s mana 

whenua and ahi kā 

14.4 The first declaration sought is a declaration that Ngāti 

Whātua Ōrākei has ahi kā and mana whenua in relation to 

the 2006 RFR Land and the 1840 Transfer Land.904 

14.5 This is, as the Supreme Court put it in its strike-out 

judgment, a declaration as to Ngāti Whātua Ōrākei’s rights 

at customary law.905  The majority considered “it must be 

open to Ngāti Whātua Ōrākei to seek to clarify its status in 

the area over which it claims rights short of a challenge to 

the particular decisions to transfer the specified 

properties.”906 

14.6 The opposing iwi and the Crown say the Court should not 

issue the declaration sought.  They rely on a number of 

grounds, including that: 

(a) it is inappropriate for the Court to determine issues of 

tikanga; 

(b) Ngāti Whātua Ōrākei seeks the benefit of tikanga-

based declarations, but has not behaved in a tika 

way; 

(c) the tikanga position is subject to change;   

(d) declarations as to Ngāti Whātua Ōrākei’s mana 

whenua will pre-empt the determination of these 

customary rights in other forums, for example, MACA 

applications; 

(e) it is inappropriate to make a declaration as to mana 

whenua without input from Waikato/Tainui; 

                                            
904  4ASOC [101.00171] at [101.00180]. 
905  Ngāti Whātua Ōrākei v Attorney-General [2018] NZSC 84, [2019] 1 NZLR 116 at 

[50]. 
906  At [53]. 
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14.7 These factors provide no credible impediments to this 

Court’s grant of declaratory relief.  

The Court can (and should) determine issues of tikanga907 

14.8 The tikanga dimension of this case cannot be a reason to 

decline relief, as asserted by the opposing iwi and the 

Crown.908   

14.9 As a starting point, the fact that a declaration will have 

political or social ramifications does not abrogate the Court’s 

adjudicatory role.  The Court, particularly in its judicial 

review jurisdiction, is frequently invited to make 

declarations of legal rights despite intense political debate 

about what the content of those rights should be.  

14.10 A good example is Electoral Commission v Tate.909  The 

Court of Appeal considered that the High Court had erred by 

declining to provide declarations on the meaning of Electoral 

Act provisions due to the political implications of doing so.  

The Court held that, while there may be a number of sound 

reasons why a declaratory judgment or order should be 

refused under s 10 of the Declaratory Judgments Act:910 

The Courts cannot, however, refuse to give or 
make a declaratory judgment or order on a 
ground which is inconsistent with the Courts' 
essential function. Broadly speaking, that 
function is to interpret and apply the law to the 
facts of a particular case. 

14.11 The plaintiff submits that the same principle applies h, [ere 

– the mere fact that a declaration might have ‘political’ ] 2 

NZLR implications in terms of Ngāti Whātua Ōrākei’s rohe is 

not a reason to decline declarations.  

                                            
907  See also Appendix L.15. 
908  See for example opening submissions for Marutūāhu dated 25 March 2021 at 

[41]. 
909  Electoral Commission v Tate [1999] 3 NZLR 174 (CA) at [30]-[35]. 
910  At [31]. 
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14.12 Similarly the Supreme Court in Shark Experience recently 

acknowledged that extra-legal considerations may in fact be 

a factor pointing towards the grant of a declaration; 

suggesting that “in some cases the public interest in the 

issue of a declaration may be so great as to outweigh the 

countervailing considerations we have identified”.911 

14.13 The issue of Ngāti Whātua Ōrākei’s mana whenua in the 

2006 RFR Area is a similar instance where the public 

interest strongly favours declaratory relief.  As noted 

elsewhere, the plaintiff (and iwi groups generally) have no 

other avenue to obtain a declaration which will oblige both 

central and local government to recognise mana whenua. 

14.14 The courts themselves have recognised that disputed 

matters of tikanga can, and should be resolved by official 

decision-makers.  In Ngāti Hurungaterangi v Ngāti Wahiao, 

the Court of Appeal rejected a finding that the question of 

who held mana whenua could not be determined on a 

principled basis, and accordingly held that an arbitral panel 

convened for that purpose was “obliged to analyse the 

evidence and make reasoned findings”.912  In Ngāti Maru 

Trust v Ngāti Whātua Ōrākei Whai Maia Ltd, Whata J said in 

respect of the Environment Court’s jurisdiction, that:913   

To ignore or to refuse to adjudicate on divergent iwi 
claims about their relationship with an affected tāonga 
(for example) is the antithesis of recognising and 
providing for them and an abdication of statutory duty. 

14.15 More broadly, a finding by this Court that it should not 

make declarations founded in tikanga would run counter to 

the incorporation of tikanga into Aotearoa’s common law.  

As Cooke J noted in Mercury v Waitangi Tribunal, it is “well 

                                            
911  Shark Experience Ltd v PauaMAC5 Inc [2019] NZSC 111, [2019] 1 NZLR 791 at 

[117]. 
912  Ngāti Hurangaterangi v Ngāti Wāhiao [2017] NZCA 429, [2017] 3 NZLR 770 at 

[74], [75] and [77], overturning findings made in Ngāti Hurangaterangi v Ngāti 
Wahiao [2016] NZHC 1486, [2016] 3 NZLR 378 at [129]. 

913  Ngāti Maru Trust v Ngāti Whātua Ōrākei Whai Maia Ltd [2020] NZHC 2768 at 
[73]. 
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accepted” that tikanga Māori is part of New Zealand’s 

common law, and that in some situations “tikanga will be 

the law, rather than merely being a source of it”.914 

14.16 The Crown and opposing iwi emphasise Cooke J’s reference 

to tikanga applying “particularly when the relevant Māori 

participants agree upon the tikanga to be applied”.915  Of 

course, it suits the Crown and opposing iwi to overstate the 

extent to which there is disagreement about the principles 

of tikanga at issue in this case.  In any event, the plaintiff 

submits that it should not be a requirement that tikanga be 

beyond dispute before the court can make orders.  Such a 

requirement would effectively abdicate the Court’s ability to 

make findings about tikanga.  Ngāti Whātua Ōrākei do not 

have to convince all of Māoridom, including those overtly 

hostile to their claims, of their position before they can 

obtain a declaration which obliges the Crown to recognise 

their mana whenua in their rohe.  

14.17 It is relevant that Article Three of the Treaty of Waitangi 

guarantees to Māori “all the rights and privileges of British 

subjects”.  The guarantee of “rights and privileges” extends 

to, in the plaintiff’s submission, the right to access the 

courts to have disputes determined.  In his text 

Constitutional and Administrative Law, Joseph states  at 

[that:916  

Article 3 also assimilated common law doctrine. Article 
3 expressed the “duty of citizenship” and was 
declaratory of the common law. Māori became British 
subjects upon extension of British sovereignty and 
acquired all the legal rights and protections that had 
existed from the time of Magna Carta.  As subjects, 
Māori owed allegiance to the Crown and could claim 
the Crown’s protection in the courts.  

                                            
914  Mercury v Waitangi Tribunal [2021] NZHC 654 at [103]. 
915  At [103]. 
916  Philip A Joseph Constitutional and Administrative Law (online ed, Westlaw) at 

17.4.5. (emphasis added). 
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14.18 The Waitangi Tribunal in its Report on the Crown’s 

Foreshore and Seabed Policy noted that:917 

Māori are entitled under article 3 not just to equal 
treatment but also to the protection of the rule of law.  
When matters of property arise which involve the 
definition of rights, all citizens are able to take those 
matters to the courts for definition, and, as 
appropriate, protection. 

14.19 The Tribunal further found that “as citizens Māori are 

entitled to their options under the law.  They are entitled to 

have their property rights defined by the courts”.918 

14.20 Mana whenua involves “property” and “rights”.  In any 

event, both “property” and customary” rights are sourced in 

tikanga. 

14.21 Instances to date where the courts have been unwilling to 

determine questions of tikanga have, in the plaintiff’s 

submission, largely been due to a vacuum of evidence.  The 

High Court in Kamo v Minister of Conservation declined to 

grant declarations regarding the vesting of land at Rēkohu 

(the Chatham Islands) on the grounds there was an 

unresolved question as to who held mana whenua.  The 

Judge considered it unfortunate that evidence as to mana 

whenua had not been tested through cross-examination, 

and that the Court did not have the benefit of hearing 

directly from any independent expert on mana whenua and 

how it might be applied.919   

14.22 The circumstances are very different here.  The Court has 

had the benefit of many weeks of evidence as to principles 

of tikanga and their application.  Evidence has been given 

by kaumātua and kuia, and independent experts, and has 

been tested by cross-examination.  Put simply, if the Court 

does not have adequate information before it to make 

                                            
917  Report on the Crown’s Foreshore and Seabed Policy (Wai 1071, 2004) at 134. 
918  At 143. 
919  Kamo v Minister of Conservation [2018] NZHC 1983, [2018] NZAR 1334 at [59]. 
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findings on questions of tikanga, it is difficult to envisage a 

situation where it might. 

14.23 For completeness, the plaintiff notes the High Court in 

Pouwhare v Kruger was unwilling to make findings on 

disputed points of Ngāi Tūhoe tikanga.920  This case not only 

predates the Supreme Court’s judgment in Takamore v 

Clarke regarding the incorporation of tikanga Māori into New 

Zealand law, it deals with a very different factual 

background.  Here, there is no internal dispute within an iwi 

as to tikanga.  Moreover, declarations are sought which bind 

other parties, including the Crown – binding declarations 

have a particular utility here that they would not have had 

in Pouwhare v Kruger, where all parties to the dispute 

would have been bound by an internal Ngāi Tūhoe process.  

Allegations as to Ngāti Whātua Ōrākei’s conduct 

14.24 Ngāti Whātua Ōrākei absolutely rejects assertions it has not 

behaved in a way that is tika,921 as well as any legal 

submission that Ngāti Whātua Ōrākei is barred from 

declaratory relief on account of its purportedly ‘un-tika’ 

conduct. ]-[ It notes no explanation has been proffered by 

the opposing iwi why some of the examples they have 

provided (including Ngāti Whātua Ōrākei’s position on legal 

points, such as the admissibility of evidence) indicate Ngāti 

Whātua Ōrākei has not behaved in a way that is tika.   

14.25 Ngāti Whātua Ōrākei acknowledges the customary 

associations of other iwi and hapū, and their 

whanaungatanga links with Ngāti Whātua Ōrākei.  It has 

drawn on these whanaungatanga links and sought, where 

possible, kanohi ki te kanohi resolution.922  However, the 

plaintiff maintains that in the face of significant threats to 

                                            
920  Pouwhare v Kruger HC Wellington CIV-2009-485-976, 12 June 2009, per 

Mackenzie J.] 
921  Opening submissions for Ngāi Tai ki Tāmaki dated 7 April 2021 at [7.6]. 
922  Including resolution of overlapping claims with Ngāti Pāoa by way of Te 

Kawenata: [335.23463]; and (rejected) approaches to Te Ākitai Waiohua: 2 
Blair at [37]-[56] [201.00104] at [201.00120-00123]. 
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its mana whenua, it is under an obligation to do all it can to 

protect its mana and its rangatiratanga over its heartland– 

for the benefit of all members of Ngāti Whātua Ōrākei.  To 

this end, the notion that seeking to enforce one’s lawful 

rights through the Courts could not be tika is repugnant to 

principles of access to justice.  

The contradicting parties overstate the fluidity of the factual 

matrix923 

14.26 The plaintiff rejects any submission from the opposing iwi 

that the declarations sought are inappropriate because it is 

possible for the tikanga position to change.924  

14.27 Two factors can give the Court comfort there is a sufficiently 

stable factual matrix upon which to proceed. 

14.28 First, the ways in which mana over the whenua can change 

hands has narrowed in modern times.  To state the obvious, 

it is highly unlikely that another group could gain mana 

whenua in the 2006 RFR Area by way of raupatu.  This is 

not to say mana whenua is fixed indefinitely (for example, it 

could be lost by losing ahi kā, if the mana whenua group 

abandoned the area and failed to fulfil their obligations to 

the whenua).  However, the locations of iwi and hapū are 

more stable today than they previously have been.   

14.29 Second, it is not necessary to point to a fact pattern which 

is incapable of change before a declaration can be granted.  

It is possible to make declarations as to the ownership of 

property, irrespective of the fact the owner could later sell 

that property.  It is possible to make declarations as to the 

interpretation of a contract, irrespective of the fact that 

contract may later be varied.  

14.30 The authorities demonstrate that the real concern here is 

whether the factual matrix changes so quickly that a 

                                            
923  See also Appendices D, E and F. 
924  See for example, skeletal opening submissions for Ngāi Tai ki Tāmaki dated 

4 February 2021 at [8.3]. 
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declaration is rendered meaningless.   For example, in 

Greenpeace v Electoral Commission, Greenpeace sought 

declarations that websites it had created were not ‘election 

advertisements’ for the purpose of the Electoral Act.925  One 

on the websites included a ‘live updates’ section with a 

constantly changing feed.926  The High Court held that while 

a declaration could be made based upon content at any 

given point, that declaration could be already obsolete by 

the time it was made, so would lack utility.  The 

declarations sought were declined; “it would not be 

desirable to make a declaration which relates to a shifting 

matrix”.927  

14.31 This case plainly involves more certain facts than 

Greenpeace.  There is little concern mana over the whenua 

will change so quickly that a declaration is of no utility – to 

the contrary, if mana whenua changes, it will do so over the 

course of generations.  

Declarations as to Ngāti Whātua Ōrākei’s mana whenua will 

pre-empt the determination of these issues in other forums 

14.32 Contrary to the submission of the second defendant, a 

declaration as to mana whenua in the 2006 RFR Land will 

not pre-empt the determination of Marine and Coastal Area 

Act (MACA) applications.928  

14.33 When the Court comes to determine MACA applications in 

Tāmaki Makaurau, it will be dealing with substantially 

different issues: 

(a) MACA is framed in terms of customary interests 

rather than mana whenua – the plaintiff has been 

                                            
925  Greenpeace of New Zealand Inc v Electoral Commission [2014] NZHC 2135, 

[2014] 3 NZLR 802.   
926  At [87]. 
927  At [129]. 
928  Opening submissions for Marutūāhu dated 25 March 2011 at [64]. 
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clear that mana whenua does not preclude other, 

lesser associations with a particular location; and 

(b) the declaration sought is limited to the 2006 RFR 

Area.  The Court is not being asked to make 

declarations of mana moana. 

14.34 In any event, the plaintiff notes that judicial caution about 

pre-empting other proceedings tends to be targeted 

towards declarations as to whether certain conduct amounts 

to the commission of a criminal offence.929  In such cases, 

the differing standard of proof (and risk of criminal 

sanction) in criminal proceedings creates special reasons for 

caution which are not present here.     

All relevant parties have been served 

14.35 The opposing iwi suggest the Court should not make 

declarations due to the absence of third parties who may 

have interests in the 2006 RFR Area, in particular, Waikato-

Tainui.930  

14.36 However, Waikato-Tainui has been served with these 

proceedings, and have taken steps in these proceedings.  In 

particular, Te Whakakitenga o Waikato Incorporated (Te 

Whakakitenga), the representative tribal authority for the 

iwi of Waikato-Tainui, have filed the following documents: 

(a) 11 May 2016, Te Whakakitenga filed an interlocutory 

application before this Court seeking to be joined as 

an intervener.931  This application noted 

Te Whakakitenga “does not seek to be heard, and will 

abide the Court’s decision, on the factual issue of the 

respective ahi kaa or mana whenua interests of the 

                                            
929  Bartle Group Ltd v New Zealand Transport Agency [2020] NZHC 35 at [64], [70], 

citing Ambrose v Attorney General [2012] NZAR 23 at [36]. See too Shark 
Experience Ltd v PauaMAC5 Inc [2019] NZSC 111 at [111]. 

930  Skeletal opening submissions on behalf of Te Ākitai Waiohua dated 4 February 
2021 at [39]. 

931  Notice of interlocutory application by Te Whakakitenga o Waikato Incorporated to 
be joined as an intervener, dated 11 May 2016.  



  252

 

100139230/8491895  

plaintiff and the first defendant in the two blocks of 

land that are the particular subject of the 

proceeding.”932  It nonetheless sought to be heard on 

legal issues relating to the Overlapping Claims 

Policy;933 

(b) 19 October 2016, Te Whakakitenga filed a 

memorandum of counsel confirming the position in its 

11 May 2016 application;934 

(c) 11 May 2018, Te Whakakitenga filed a memorandum 

to the Supreme Court in support of Ngāti Whātua 

Ōrākei and the interveners.  Te Whakakitenga 

recorded its support of the position and arguments 

being advanced by Ngāti Whātua Ōrākei935 – despite 

noting some overlap between Waikato-Tainui and 

Ngāti Whātua Ōrākei’s areas of interest.936  It also 

considered under the common law of New Zealand, 

any decisions by the Crown involving overlapping 

claims should be made in accordance with tikanga, 

and with appropriate acknowledgement of the ahi kā 

of any iwi or hapuū in the area.937 

14.37 Accordingly, the absence of argument or evidence from 

Waikato-Tainui on any potential interests in the 2006 RFR 

Land is not a barrier to declarations.  Waikato-Tainui has 

been well aware of the plaintiff’s claim to mana whenua and 

ahi kā in the 2006 RFR Land and has indicated it will abide 

the Court’s decision. 

                                            
932  At [2](j). 
933  At [2](g), (i). 
934  Memorandum of counsel for Te Whakakitenga o Waikato Incorporated dated 

19 October 2016. 
935  Memorandum of counsel for Te Whakakitenga o Waikato Incorporated in support 

of appellant and interveners dated 11 May 2018, at [5](b): [350.33699]. 
936  At [4](d). 
937  At [5](c). 
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Standard of proof for the declarations 

14.38 It is clear that the usual civil standard, of the balance of 

probabilities, applies.  That is the “actual yardstick” to apply 

in a civil case involving tikanga.938 

14.39 In some cases, the courts have accepted this civil standard 

should be applied flexibly.  While this does not change the 

standard of proof (which simply means more probable than 

not), the courts recognise that where serious allegations are 

being made, there is a natural tendency to require stronger 

evidence before being satisfied to the balance of 

probabilities standard.939 

14.40 The House of Lords has put the test in this way:940 

… When assessing the probabilities, the Court will have 
in mind as a factor, to whatever extent is appropriate 
in the particular case, that the more serious the 
allegation the less likely it is that the event occurred 
and, hence, the stronger should be the evidence before 
the Court concludes that the allegation is established 
on the balance of probability. Fraud is usually less 
likely than negligence. Deliberate physical injury is 
usually less likely than accidental physical injury…  

14.41 These factors are not engaged here.  A claim of exclusive 

mana whenua is not akin to serious and potentially criminal 

or defamatory (and with asymmetrical risk) allegations like 

fraud or deliberate misconduct.   

The basis for declarations of mana whenua and ahi kā 

14.42 Accordingly, the plaintiff seeks declarations that it has mana 

whenua and ahi kā in relation to the 2006 RFR Land and the 

1840 Transfer Land.   

14.43 These relevant principles of tikanga can be broadly grouped 

into take whenua and tāhuhu.  Take whenua are principles 

                                            
938  Cf: opening submissions for Marutūāhu dated 25 March 2011 at [51]; Opening 

submissions for Ngāi Tai ki Tāmaki dated 7 April 2021 at [3.3]. 
939  Z v Dental Complaints Assessment Committee [2009] 1 NZLR 1, [2008] NZSC 55 

at [102], [105]. 
940  Re H and others (minors) [1996] 2 WLR 8 at 23 (HL). 
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that determine the validity of any claim to mana whenua; 

whereas tāhuhu are fundamental principles underpinning 

tikanga as a system and forming the relevant setting within 

which tikanga must be interpreted.  Each of these concepts 

has been explored in detail earlier in these submissions.   

14.44 In briefest summary, the plaintiff suggests the following 

take whenua and tāhuhu will assist the Court to determine 

whether Ngāti Whātua Ōrākei has mana whenua and ahi kā 

in central Auckland.  The following principles are not 

intended to be exhaustive.  

14.45 Take whenua: 

(a) Take tūpuna: a basis for a claim to mana whenua 

deriving from continual occupation of the land by 

ancestors. 

(b) Take raupatu: a basis for a claim to mana whenua 

deriving from conquest. 

(c) Take ahi kā: the principle that mana whenua must be 

maintained through “the fires of occupation”, 

involving the discharge of responsibilities towards the 

land. 

(d) Take kitea or take taunaha: a basis for a claim to 

whenua deriving from discovery of unoccupied land 

or naming of significant landmarks or sites. 

14.46 Tāhuhu: 

(a) Whanaungatanga and whakapapa: the value of 

relationships, the connections between people, place, 

and the spiritual and natural worlds. 

(b) Manaakitanga: care and generosity for the purpose of 

nurturing a relationship. 

(c) Kaitiakitanga: the obligation to care for one’s own. 
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(d) Mana: authority, influence, control or status. 

(e) Tapu and noa: the balance between the divine (tapu) 

and the natural or ordinary (noa). 

(f) Utu: achieving balance through reciprocity. 

14.47 The principles of take raupatu, take tūpuna, and take ahi kā 

together indicate that Ngāti Whātua Ōrākei has mana 

whenua and ahi kā in relation to the 2006 RFR Lands and 

the 1840 Transfer Area.   

14.48 Ngāti Whātua Ōrakei accordingly submits that it has proven, 

as a matter of fact and as a matter of tikanga, that it has 

mana whenua and ahi kā in the 2006 RFR Land and 1840 

Transfer Land, and that it has a sound basis in law for the 

Court to exercise its discretion to issue a declaration to that 

effect. 

Declarations as to Crown action 

14.49 The plaintiff submits the balance of the declarations sought 

(those at (b) – (d) of the prayer for relief) are orthodox 

declarations as to legal obligations upon the Crown.  

14.50 Importantly, the plaintiff notes they are not limited to 

challenges to the Overlapping Claims Policy as it is presently 

stated in the Red Book (and elsewhere).  The declarations 

are framed in terms of obligations upon the Crown when 

dealing with overlapping interests.  The declarations will 

therefore not be rendered moot in the event of changes to 

the Overlapping Claims Policy – to the contrary, they will 

provide guidance for the development of the Policy going 

forward.  

14.51 The contradicting parties have challenged these declarations 

for a lack of utility, claiming they are framed at too general 

a level to properly inform Crown policy.941  The plaintiff 

                                            
941  Skeletal opening submissions on behalf of Te Ākitai Waiohua dated 4 February 

2021 at [38]. 
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rejects this position.  It is not for the Court to prescribe a 

fresh Overlapping Claims Policy; as is more common in the 

judicial review setting, the plaintiff seeks declarations as to 

matters the Crown ought to consider in formulating and 

applying policy.   

14.52 In this respect, the plaintiff notes comments by Mallon J in 

Hospice New Zealand, where Hospice sought declarations 

intended to clarify the scope of the conscientious objection 

rights provided by the forthcoming euthanasia legislation.942  

The Attorney-General argued, inter alia, that the High Court 

should decline to grant any declarations because the 

questions posed by Hospice were devoid of factual matrix.  

14.53 Ultimately, the Court was not able to make the declarations 

in the form sought by Hospice, because the questions posed 

for declaratory relief “depend on the particular 

circumstances that may give rise to the concerns the 

questions posed seek to address in advance”.943  However, 

the Court issued declarations on matters of statutory 

interpretation.  Mallon J accepted that “if the Court is able 

to clarify areas of confusion by interpreting the legislation, 

then it should do so even though there may be limits to 

their binding effect” – particularly given the unique 

constitutional provision of the referendum on the Act.944 

14.54 The declarations in Hospice New Zealand are comparable to 

those sought by the plaintiff here: 

(a) they are directed towards the nature of legal 

obligations, rather than directed towards particular 

hypotheticals; and 

(b) they relate to constitutionally important matters – 

touching on the impact of the Treaty of Waitangi, as 

                                            
942  Hospice New Zealand v Attorney-General [2020] NZHC 1356.  
943  At [213]. 
944  At [212]. 
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well as clarifying the effect of settlement legislation 

on the Crown’s Treaty Settlement Policy. 

A floodgates argument? 

14.55 The Crown in particular has at times in this proceeding 

indicated a floodgates argument: that, if Ngāti Whātua 

Ōrākei is successful, all concluded Treaty settlements would 

be undermined (or at least at risk of having to be ‘opened 

up’ again).  In the plaintiff’s submission, success for the 

plaintiff means no such thing.  Declaratory relief in favour of 

the plaintiff would require the Crown to fulfil its promises to 

Ngāti Whātua Ōrākei, and approach other Treaty 

settlements (pending or future) in a way that appropriately 

reflects, respects and allows time and space for tikanga 

Māori.  The suggestion of general jeopardy to Treaty 

settlements is an argument of convenience for the Crown 

and the opposing iwi, rather than one based on evidence, 

substance or a realistic appreciation of the likely outcomes 

of this proceeding. 

14.56 Ms Campbell addressed the issue most directly under cross-

examination by counsel for Marutūāhu.  When asked what 

the Crown would do if this Court “decides that Crown 

settlement policy and practice must include determinations 

of mana whenua or tikanga”, Ms Campbell offered the 

following observations:945 

(a) it is “very late in the settlement process” to “shift the 

goalposts”; 

(b) it is a “very real and open question about what it 

would mean for the durability of settlements that the 

Crown has already entered into”; 

(c) the Crown would not “ask its Treaty partner to return 

all the redress it’s provided outside its core area or its 

                                            
945  Campbell NOE 1689/28-34 to 1690/1-18. 
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heartland”, but that groups yet to settle might ask 

the Crown “why not”; and 

(d) ultimately, a declaration of the nature the plaintiff 

seeks would “almost create a different class of settled 

groups”. 

14.57 In the plaintiff’s submission, the characterisation of the 

consequences of the plaintiff’s claim by a senior and 

experienced Crown witness was an unfortunate and ill-

thought attempt to resort to catastrophisation to justify the 

flaws of the current Policy.  In reality, Ms Campbell offered 

no more than a concern or personal opinion that Treaty 

settlement policy may have to adapt in order to more fully 

comply with the principles of the Treaty of Waitangi, and 

tikanga Māori (which the plaintiff contends the Crown has 

always had the obligation to do, irrespective of the 

settlement ‘status’ of Māori groups). 

14.58 The courts have been the setting for many challenges to 

Treaty settlements since their inception, and not one has 

resulted in the ‘re-opening’ of Treaty settlements, or the 

reallocation of redress received on a full and final basis. 

14.59 At its core, what the plaintiff alleges are deficiencies in the 

Overlapping Claims Policy in this proceeding result from the 

Crown’s requirements that:  

(a) settlements must be full, final and “durable” (rather 

than provisional or staged);946  

(b) timing and settlement KPIs are a relevant and 

political consideration that the Crown prioritises in 

negotiating Treaty settlements;947 and 

(c) the interests of already settled groups are not front 

and centre of the Crown’s mind when negotiating 

                                            
946  2 Anderson at [17]; Dreaver NOE 1604/19-24. 
947  Dreaver NOE 1620/24-33 to 1621/1-24. 
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with groups yet to settle948 (even though the Crown 

acknowledges there is a high likelihood settled groups 

may take issue with particular decisions to the point 

they may be characterised as fresh Treaty 

grievances949). 

14.60 As a result of that settlement policy and practice, the Crown 

chooses not to allow for the proper resolution of tikanga-

based issues through tikanga-based processes that, as the 

Court has heard in evidence, will take the time they will 

take, even if that is years, a generation or more.950 

14.61 Further, it is not a logical consequence of the plaintiff’s 

claim that any existing or future settlements would be 

jeopardised.  A number of options are available to the 

Crown, it being the Treaty partner with the constitutional 

sovereignty to direct Treaty policy matters: 

(a) the Crown could, following engagement with groups 

who may have experienced similar issues with the 

location of redress, simply acknowledge the take-

based interests of groups within their heartland (if 

there is agreement between groups on the issue); 

(b) the Crown could acknowledge the tikanga-based 

agreements that iwi groups enter into of their own 

initiative, such as the Kawenata Tapu between Ngāti 

Whātua Ōrākei and Ngāti Paoa.  Those groups 

consider the Kawenata a great and historical 

achievement in the history of their relationship which 

is tikanga-based,951 and allows for Ngāti Paoa to 

receive Treaty settlement redress within the 

heartland of Ngāti Whātua Ōrākei.  A kawenata on 

similar terms has been proposed to Te Ākitai by Ngāti 

                                            
948  Anderson NOE 950/4-10. 
949  Anderson NOE 844/26-33 to 845/1-10. 
950  Kruger NOE 1886/25-34 to 1887/1-15. 
951 1 Blair at [333]-[334], [201.00001] at [201.00089]; 1 M Wilson at [123], 

[203.01460] at [203.01476]; Andrews and Tupuhi NOE 1344/18-24. 
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Whātua Ōrākei, with Te Ākitai declining for reasons 

not explained in evidence (despite opportunity) nor 

apparent to the plaintiff;952 

(c) prior to redress in the heartland of a settled iwi being 

the subject of a preliminary or final decision by the 

Crown, and where the Crown is aware of contested 

redress sites, it could approach the settled iwi and 

offer a frank assessment of the nature of the 

interests of the unsettled group and, in turn, expect 

the settled group to exercise its mana and 

responsibilities to recognise, acknowledge and 

actively take care of those interests;953 

(d) ultimately, where it is clear that making a final 

decision to recommend that Parliament transfer 

redress properties that are contested, the Crown 

could decide that doing so would create a fresh 

grievance for the settled group and ongoing problems 

for the unsettled group (including exposure to 

litigation) and instead propose an increased cash 

quantum to the unsettled group (so that it may have 

the means to establish an economic base in its 

heartland). 

14.62 ‘Floodgates’ type arguments generally have limited appeal, 

for good reason.  In a situation where settlements are full 

and final and implemented by legislation, it is difficult to see 

that any wide-scale ‘re-opening’ of past settlements would 

be required based on the declarations the plaintiff seeks.   

 

  

                                            
952  K Wilson NOE 3073/1-34 to 3074/1-5. 
953  Blair NOE 488/3-13; Charlie NOE 13014/4-33 to 1305/1-4. 
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15 CONCLUSION, RELIEF 

15.1 To return to our beginning: this case is of landmark 

significance.  However, it is essentially uncomplicated: 

the plaintiff invokes this Court’s jurisdiction to make 

factual findings and uphold the rule of law through 

appropriate declarations. 

15.2 In short, the plaintiff submits respectfully that its case, 

outlined in its current statement of claim (and in the 

Annex to the Court’s Judgment (No. 2) of 25 November 

2020) is well founded on both the relevant factors, the 

relevant legal principles and the matters going to 

remedial discretion. 

15.3 Accordingly, the plaintiff seeks the declarations set out in 

its current statement of claim (but recognising the 

Court’s discretion to modify those), and costs against the 

defendants. 

Dated: 19 April 2021 

 

        
J E Hodder QC / J W J Graham / R M-A Jones 
Counsel for plaintiff 


